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PENAL LAW PROVIDES A STATUTORY BASIS FOR 
PROSECUTING PHYSICIANS WHO PROVIDE AID IN 

DYING TO TERMINALLY ILL PATIENTS; THE 
STATUTES DO NOT VIOLATE THE NEW YORK 

CONSTITUTION. 
  

The First Department, in a comprehensive opinion by Justice 
Mazzarelli, determined Penal Law 120.30 and 125.15 constitute a valid 
statutory basis to prosecute licensed physicians who provide aid-in-
dying to terminally ill patients and the application of the statutes does 
not violate the New York Constitution: 
 
 
MAZZARELLI, J.  
 
Nearly 20 years ago, the United States Supreme Court held that New 
York's prohibition against assisting one who attempts suicide does not 
violate the Equal Protection Clause of the Fourteenth Amendment 
when enforced against a physician who assists in hastening the death, 
through the prescription of lethal medication, of a mentally competent, 
terminally ill patient who is suffering great pain and desires to die 
(Vacco v Quill, 521 US 793 [1997]). The Supreme Court also held, in 
an opinion published the same day as Vacco, that Washington State's 
own ban on assisted suicide (since overturned by legislation in that 
state), considered in the same context, does not violate substantive 
due process under the US Constitution (Washington v Glucksberg, 521 
US 702, 711 [1997]). Now, a group of plaintiffs composed of 
physicians, patients and advocates for the terminally ill, including some 
who were plaintiffs in Vacco, seek a declaration that the ban on 
physician assisted suicide, which they call "aid-in-dying" (a term we 
use here) violates the Equal Protection and Due Process Clauses of 
the State Constitution. They also seek a declaration that, as a matter of 
statutory construction, the relevant Penal Law provisions are not 
applicable to aid-in-dying. 
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Plaintiffs in this case are Sara Myers, a terminally ill person, Eric Seiff, who suffers from an illness that he is concerned 
may progress to a terminal stage, five medical professionals who regularly treat terminally ill patients, and End of Life 
Choices New York, a not-for-profit organization that provides its clients with information and counseling on informed 
choices in end-of-life decision-making [FN1]. Plaintiffs maintain that, without a declaration to the contrary, the named 
physicians would be subject to criminal prosecution if they took steps to carry out the wish of their patients to hasten their 
deaths, and put an end to unbearable physical pain, by prescribing lethal medication. Plaintiffs presume that any such 
prosecution would be based on section 120.30 of the Penal Law, which provides that "[a] person is guilty of promoting a 
suicide attempt when he intentionally causes or aids another person to attempt suicide," and section 125.15(3), which 
provides that "[a] person is guilty of manslaughter in the second degree when," among other things, "[h]e intentionally 
causes or aids another person to commit suicide." Plaintiffs initially named the Attorney General and the District Attorneys 
of various counties in [*3]New York State. However, plaintiffs discontinued the action against the District Attorneys upon 
the District Attorneys' stipulation to be bound by any result reached in the litigation. 
 
The complaint asserts that the physician plaintiffs have been deterred by the relevant provisions of the Penal Law from 
providing aid-in-dying to terminally ill and mentally competent persons who have no chance of recovery and for whom 
medicine cannot offer any hope other than some degree of symptomatic relief. They assert that the authorities wrongly 
consider aid-in-dying to be "assisted suicide," but that in fact it is starkly distinct from it. The complaint alleges that "[o]ver 
the past eighteen years, an increasing number of States and jurisdictions have legalized aid-in-dying through judicial 
decisions and legislation," and submit that "evolving medical standards and public views support aid-in-dying." It further 
alleges that the physician plaintiffs all believe that "it would be consistent with the highest standards of medical practice to 
assist and counsel mentally-competent, terminally-ill patients . . . in their decision to seek a peaceful death through aid-in-
dying." 
 
The Attorney General moved to dismiss the complaint pursuant to CPLR 3211(a)(2) and (7) and the court granted the 
motion. The court disagreed with the Attorney General's argument that the claims were not justiciable and that plaintiffs 
did not have standing to sue. However, it rejected plaintiffs' claim that the Penal Law should be interpreted not to apply to 
aid-in-dying, stating that the Penal Law as written is clear and concise, rendering unnecessary any resort to an analysis of 
its legislative history. The court found that the constitutional claims were controlled by Vacco, and by Matter of Bezio v 
Dorsey (21 NY3d 93 [2013]), in which the Court of Appeals referenced the State's constitutionally-permissible distinction, 
recognized in Vacco, between the right to refuse medical treatment and the right to commit suicide or receive assistance 
in doing so. 
 
On appeal, plaintiffs assert that the court should not have dismissed the complaint because it, along with affidavits 
submitted by three of the medical professional plaintiffs (including their voluminous exhibits), asserted factual allegations 
that, on their face, stated a claim for the requested relief. They contend that the court lacked the power to disregard 
factual statements pronouncing, for example, that professional organizations such as the American Public Health 
Association do not consider aid-in-dying to be equivalent to suicide, and that death certificates in Oregon and Washington, 
where aid-in-dying has been deemed lawful, list the cause of death as the underlying disease causing the patient's 
suffering, not the lethal medication administered to him or her. They further argue that the court ignored their allegation 
that aid-in-dying is indistinguishable from other medical practices that are universally recognized as not constituting 
suicide, such as terminal sedation, in which a patient is placed in a deep sedation while food and fluids are withheld.  
 
Plaintiffs further contend that the court misapprehended their argument concerning the Penal Law sections at issue. They 
challenge the court's approach, which looked at the meaning of the language in the statutes. Instead, they maintain that 
the prohibition against assisted suicide simply does not apply to aid-in-dying, which they assert was not even a 
recognized concept in 1965, when the statutes were enacted in their current form. 
 
As for plaintiffs' State Constitution-based claims, they principally argue that the court overlooked that New York has long 
recognized the existence of a person's fundamental right to self-determination over his or her own body and the type of 
medical treatment he or she receives. Thus, they assert, to the extent that the Penal Law does prohibit aid-in-dying, the 
law must be strictly scrutinized and may only be enforced in that context if it can be said to be narrowly tailored to 
advance a compelling state interest. Even if a fundamental right is not at issue, plaintiffs contend, their complaint 
establishes sufficient factual allegations such that discovery should proceed on the issue of whether the relevant statutory 
sections are rationally related to a legitimate government interest. Plaintiffs further claim that the court failed to distinguish 
between their equal protection and substantive due process claims, addressing only the former. [*4]To the extent that, in 
rejecting the equal protection claim, the court relied on Bezio v Dorsey, plaintiffs assert that it is inapposite, since that 
case did not address aid-in-dying. They also question the court's reliance on Vacco v Quill, since it analyzed the right to 
aid-in-dying under the United States Constitution, not the New York State Constitution. 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03457.htm#1FN
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_03118.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_03118.htm
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Finally, plaintiffs stress the United States Supreme Court's observation in Vacco that there may be some scenario where 
the Penal Law sections at issue could clash with patients' freedom, and that, as reflected in recent Supreme Court cases 
such as Obergefell v Hodges ( __ US __, 135 S Ct 2584, 2602 [2015]), which recognized a constitutional right to same-
sex marriage, evolving social views are entitled to consideration in identifying rights that historically were rejected by the 
courts. 
 
The paramount goal in interpreting a statute is to effectuate the intent of the legislature, and clear and unambiguous 
statutory language should be construed so as to give effect to its the plain meaning (see People v Finnegan, 85 NY2d 53, 
58 [1995], cert denied 516 US 919 [1995]). "In construing statutes, it is a well-established rule that resort must be had to 
the natural signification of the words employed, and if they have a definite meaning, which involves no absurdity or 
contradiction, there is no room for construction and courts have no right to add to or take away from that meaning" 
(Majewski v Broadalbin—Perth Cent. School Dist., 91 NY2d 577, 583 [1998] [initial quotation marks omitted]). In the 
absence of any controlling statutory definition, reviewing courts construe words of ordinary import "with their usual and 
commonly understood meaning, and in that connection have regarded dictionary definitions as useful guideposts' in 
determining the meaning of a word or phrase" (Rosner v Metropolitan Prop. & Liab. Ins. Co., 96 NY2d 475, 479-480 
[2001]). 
 
The word "suicide" has a straightforward meaning and a dictionary is hardly necessary to construe the thrust of Penal Law 
sections 120.30 and 125.15. It is traditionally defined as "the act or instance of taking one's own life voluntarily and 
intentionally," especially "by a person of years of discretion and of sound mind" (Merriam-Webster's Collegiate Dictionary 
[11th ed 2003]). Whatever label one puts on the act that plaintiffs are asking us to permit, it unquestionably fits that literal 
description, since there is a direct causative link between the medication proposed to be administered by plaintiff 
physicians and their patients' demise. Of course, plaintiffs urge on us that adhering to a literal construction misses their 
point, which is that the term "suicide" traditionally connotes a person's conscious choice favoring death over life. Plaintiffs 
argue that aid-in-dying reflects a starkly different choice; that of death by a quick and painless means over death that is 
equally certain to happen in reasonably close temporal proximity but in a manner that is sure to be unbearably painful. 
According to plaintiffs, by the time aid-in-dying would be considered, life, at least one that to them is worth living, is 
unfortunately no longer something the patient is free to choose. 
 
The Court of Appeals has addressed the purported dichotomy between suicide and aid-in-dying, albeit obliquely, in a 
manner that suggests that the statute does prohibit the latter practice. In People v Duffy (79 NY2d 611 [1992]), which 
unquestionably falls in the former category, the defendant was accused of recklessly encouraging a 17-year-old youth to 
shoot himself to death after the youth became distraught by a failed romance. In rejecting the defendant's argument that 
Penal Law section 125.15(3), which explicitly refers to "intentional" conduct, did not apply to his allegedly reckless 
conduct, the Court of Appeals referred to the Staff Notes of the Commission on Revision of the Penal Law and Criminal 
Code, released in 1964, which reflected the Commission's conclusion that section 125.15(3) "applies even where the 
defendant is motivated by sympathetic' concerns, such as the desire to relieve a terminally ill person from the agony of a 
painful disease" (79 NY2d at 615). The Court of Appeals thus concluded that if the "intentional" act of assisting a person in 
causing his or her own death is prohibited even if done out of sheer humanitarianism, then surely a reckless act such as 
that committed by the defendant [*5]in Duffy is also prohibited. 
 
Plaintiffs assert that Duffy and the Staff Note that it cites have no bearing on this case. That is because, according to 
plaintiffs, the scenario laid out in the Staff Note does not necessarily describe aid-in-dying, since the hypothetical assistant 
is not described as a trained physician and the person taking his or her own life has not been identified as a competent 
individual. Nonetheless, we know of no rule of statutory construction that permits us to ignore the plain language of a term 
because there is a possibility that the legislature, writing on a blank slate, would have chosen to carve out of that definition 
a particular application of the term. To the contrary, 
 
"[i]t is a general rule of construction that omissions in a statute cannot be supplied by construction; omissions are to be 
remedied by the Legislature, and not by the courts. Thus, a court cannot amend a statute by inserting words that are not 
there, nor will a court read into a statute a provision which the Legislature did not see fit to enact. . . Stated differently, 
judges should not attempt to fill up a casus omissus and interpolate into a statute what in their opinion should have been 
put there by its framers, however just and desirable it may be to supply the omitted provision" (McKinney's Cons Laws of 
NY, Book 1, Statutes § 363; see also People v Boothe, 16 NY3d 195, 198 ["It is well settled that courts are not to legislate 
under the guise of interpretation"] [internal quotation marks omitted]). 
 
In light of the plain meaning of the term suicide, we hold, as a matter of statutory construction, that Penal Law sections 
120.30 and 125.15 prohibit aid-in-dying. 
 
Turning to the constitutional claims, in seeking a declaration that a ban on aid-in-dying violates their State constitutional 

http://www.courts.state.ny.us/reporter/3dseries/2011/2011_01365.htm
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equal protection and due process rights, plaintiffs start from a position of relative weakness, because the United States 
Supreme Court has already held that it does not violate those rights under the United States Constitution. As noted above, 
Vacco v Quill (521 US 793 [1997], supra) dealt with whether New York's assisted suicide prohibition, as applied to aid-in-
dying, violated the Fourteenth Amendment's Equal Protection Clause. The plaintiffs in Vacco argued that the ban did, 
because it illegally differentiated between mentally competent, terminally ill patients seeking such medical intervention and 
mentally competent, terminally ill patients who refused life-saving medical treatment. The fact that one choice was banned 
and the other perfectly legal, they argued, was arbitrary and irrational. The Supreme Court found this to be a false 
juxtaposition because the two groups of patients were entirely separate classes, not a single class with some being 
treated differently from others. As the Supreme Court noted, 
 
"On their faces, neither New York's ban on assisting suicide nor its statutes permitting patients to refuse medical 
treatment treat anyone differently from anyone else or draw any distinctions between persons. Everyone, regardless of 
physical condition, is entitled, if competent, to refuse unwanted lifesaving medical treatment; no one is permitted to assist 
a suicide" (521 US at 800). 
 
The Supreme Court observed that the distinction between the two methods of ending life was "widely recognized and 
endorsed in the medical profession and in our legal traditions, is both important and logical; it is certainly rational" (id. at 
800 -801). The Supreme Court cited to the American Medical Association's Council on Ethical and Judicial Affairs, as well 
as the New York State Task Force on Life and the Law, both of which had published papers endorsing the view that the 
refusal of treatment and the affirmative administration of life-ending medication are fundamentally different things (id. at 
800 n 6). It also conceded that there are differences of opinion on the question, as noted by the Task Force (id.). 
In Washington v Glucksberg, the Supreme Court found that Washington State's ban on assisted suicide posed no 
substantive due process threat to physicians administering lethal [*6]medications to their competent, terminally ill patients.  
 
Notwithstanding that Oregon had already passed legislation permitting aid-in-dying, and that other jurisdictions, including 
foreign countries, continued to struggle with the issue, the Supreme Court found that the ban implicated no fundamental 
liberty interest, and that Washington's ban was rationally related to its interests in preserving human life, protecting the 
integrity and ethics of the medical profession, and ensuring the welfare of vulnerable groups. 
 
In general, the New York Court of Appeals uses the same analytical framework as the Supreme Court in considering due 
process cases, though, at times, it has found that the State Due Process Clause may be more protective of rights than its 
federal counterpart (see Hernandez v Robles, 7 NY3d 338, 361-362 [2006], abrogated on other grounds by Obergefell v 
Hodges, __ US __, 135 S Ct 2584 [2015], supra). By contrast, it has held that our Equal Protection Clause "is no broader 
in coverage than the Federal provision" (id. at 362 [internal quotation marks omitted]). 
 
In arguing that this Court should interpret the right to aid-in-dying more broadly than did the United States Supreme Court 
in Washington v Glucksberg, plaintiffs note that New York has for a long time treated a person's freedom of choice with 
respect to his or her own body and medical treatment as a vitally important right to be subordinated to the State's 
prerogatives under only compelling circumstances. This is unquestionably so. For example, the Court of Appeals has held 
that a mentally competent patient confined to a state mental hospital has the right to refuse antipsychotic medication 
(Rivers v Katz, 67 NY2d 485 [1986]) and that a competent adult member of Jehovah's Witnesses can decline a blood 
tranfusion (Matter of Fosmire v Nicoleau, 75 NY2d 218 [1990]). Further, in Matter of Storar (52 NY2d 363 [1981], cert 
denied 454 US 858 [1981]), the Court of Appeals upheld an order granting the appointment of a representative to carry 
out the expressly stated wish of a person not to be kept on life support, which wish was conveyed before he entered a 
vegetative coma with no reasonable hope of recovery. Both Matter of Fosmire and Storar relied on the common law, 
although Rivers noted that the "common-law right is coextensive with the patient's liberty interest protected by the due 
process clause of our State Constitution" (67 NY2d at 493). 
 
Nevertheless, these cases all involved a patient's right to refuse medical treatment, and are rooted in the same concepts 
that give rise to a cause of action for medical malpractice based on the lack of informed consent (see Matter of Storar, 52 
NY2d at 376 ["every person of adult years and sound mind has a right to determine what should be done with his own 
body; and a surgeon who performs an operation without his patient's consent commits an assault, for which he is liable in 
damages,'" quoting Schloendorff v Society of N.Y. Hosp., 211 NY 125, 129-130 [1914] [Cardozo, J.]]). Thus, plaintiffs 
have a heavy burden of persuasion in arguing that the same principles apply to the affirmative act of taking one's own life. 
Plaintiffs have failed to overcome this burden. Only three years ago, the Court of Appeals observed that "the State has 
long made a constitutionally-permissible distinction between a right to refuse medical treatment and a right to commit 
suicide (or receive assistance in doing so)" (Matter of Bezio v Dorsey, 21 NY3d at 103, citing Vacco). To be sure, Matter 
of Bezio did not deal with end-of-life decision making, but we are mindful of the Court of Appeals' recognition that aid-in-
dying has been held to be fundamentally different from the refusal to receive life-prolonging measures. Further, plaintiffs 
offer nothing other than conclusory arguments for why, unlike the United States Constitution, the New York State 

http://www.courts.state.ny.us/reporter/3dseries/2006/2006_05239.htm
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Constitution should be construed to extend the right to refuse treatment, and let nature take its course, to a fundamental 
right to receive treatment that does the opposite. 
 
Plaintiffs contend that, even if the right to aid-in-dying is not a fundamental one, the State still must show that the ban is 
rationally related to a legitimate government interest. Of course, the United States Supreme Court already held that it is 
(Vacco, 521 US at 808-809). [*7]Recognizing this, plaintiffs point to Glucksberg's coda, which stated that: 
"Throughout the Nation, Americans are engaged in an earnest and profound debate about the morality, legality, and 
practicality of physician-assisted suicide. Our holding permits this debate to continue, as it should in a democratic society" 
(521 US at 735). 
 
Plaintiffs interpret this language as an invitation to present evidence of how that debate has evolved to where there is now 
a consensus that, whether or not the right to aid-in-dying is fundamental, the State has no interest, much less a legitimate 
one, in banning it. They also cite Vacco's suggestion that future challenges to the aid-in-dying ban may be appropriate: 
"Justice Stevens observes that our holding today does not foreclose the possibility that some applications of the New York 
statute may impose an intolerable intrusion on the patient's freedom' 521 US at 751-752, 117 S Ct at 2310, (opinion 
concurring in judgments). This is true, but, as we observe in Glucksberg, at 735, n 24, 117 S Ct, at 2275, n 24, a particular 
plaintiff hoping to show that New York's assisted-suicide ban was unconstitutional in his particular case would need to 
present different and considerably stronger arguments than those advanced by respondents here" (521 US at 809, n 13). 
 
Plaintiffs contend that their complaint and the affidavits they submitted in opposition to defendants' motion to dismiss 
present such "different and considerably stronger arguments" and that, at the very least, they have presented sufficient 
allegations to at least develop a full evidentiary record as to whether aid-in-dying is rationally related to a legitimate 
government interest and whether, for equal protection purposes, it is functionally indistinct from the refusal to be kept 
alive. 
 
In arguing that the landscape has shifted sufficiently that the courts should now consider their constitutional claims, 
plaintiffs specifically point to the adoption of policies by four associations in favor of aid-in-dying. However, this evidence 
does not sufficiently demonstrate a societal evolution on the question of aid-in-dying such that, if the ban is upheld, we 
would be paying blind adherence to outmoded thinking (compare Obergefell v Hodges, 135 S Ct at 2602 [2015]) 
[recognizing the right to same-sex marriage arises, in part, "from a better informed understanding of how constitutional 
imperatives define a liberty that remains urgent in our own era"]). For instance, two of the organizations whose 
conclusions plaintiffs present as evidence that opinion on the issue of aid-in-dying has changed, the American College of 
Legal Medicine and the American Medical Women's Association, expressly acknowledge in their policies that a wide 
range of views continues to exist within their own memberships concerning end of life treatment options. Principles 
Regarding Physician Aid in Dying, promulgated by the American Medical Student Association, recognizes and 
acknowledges all of the concerns voiced by opponents of the practice, and calls for ongoing adjustment of the criteria 
"according to evolving opinion" among doctors, patients, families and the public. Notably, plaintiffs do not assert any 
change in position of the American Medical Association, the conclusion of which, that " physician-assisted suicide is 
fundamentally incompatible with the physician's role as healer,'" was favorably quoted by the Supreme Court in 
Glucksberg (521 US at 731). 
 
Plaintiffs also allege in their complaint that Gallup and Pew Research polls, both conducted in 2013, found, respectively, 
that "70% of Americans are in favor of allowing doctors to help terminally-ill patients end their life by painless means" and 
that "62% of Americans believe that patients should be able to end their life if suffering great pain with no hope of 
improvement." However, there is no indication that the questions underlying these polls were specifically about aid-in-
dying, as opposed to more passive end of life choices such as withdrawal of hydration and nutrition. In either event, 
plaintiffs fail to allege whether those public polls reflect the opinion of people who are fully informed of the arguments 
espoused by those who caution against permitting aid-in-dying, such as those articulated in the New York [*8]State Task 
Force on Life and the Law. Moreover, plaintiffs fail to allege whether public polling (to the extent there was any on the 
issue at the time Vacco was decided) has changed significantly over the past 20 years. 
 
The Supreme Court of Canada's recent striking down of that country's prohibition against suicide as applied to aid-in-
dying (Carter v Canada [Attorney General], 2015 SCC 5 [2015]) should have no bearing on the issue in this country. Our 
highest Court's holding that there is no fundamental right to take one's own life was based on its reluctance to "reverse 
centuries of legal doctrine and practice, and [to] strike down the considered policy choice of almost every State" 
(Glucksberg at 723). The Canada Court did not discuss or consider the extent that permitting aid-in-dying would clash with 
its own legal traditions. Rather, it found that the right to take one's own life was part of a person's liberty interest in being 
able to make decisions concerning his or her bodily integrity and medical care, a right our Supreme Court has recognized 
(see Cruzan v Director, Mo. Dept. of Health, 497 US 261 [1990]), but has refused to extend to aid-in-dying. 
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Finally, plaintiffs rely on two papers that purport to offer empirical evidence that Oregon's Death with Dignity Act, now in 
effect for over 20 years, has not invited the fears articulated by people opposed to aid-in-dying, such as an adverse 
impact on vulnerable populations, and the difficulty in distinguishing whether a wish to end one's life is driven by a desire 
to control one's death, clinical depression, or something else. However, even were a finder of fact to determine that aid-in-
dying is "workable," the issue before us transcends mere practical concerns. As the Supreme Court stated in Glucksberg, 
a state's interest in preserving human life "is symbolic and aspirational as well as practical" (521 US at 729), favorably 
quoting the New York State Task Force, which observed: " While suicide is no longer prohibited or penalized, the ban 
against assisted suicide and euthanasia shores up the notion of limits in human relationships. It reflects the gravity with 
which we view the decision to take one's own life or the life of another, and our reluctance to encourage or promote these 
decisions.' New York Task Force 131-132" (id.). 
 
Our decision herein should not be viewed as reflecting a lack of sympathy for those suffering as death approaches, or 
even our opinion that aid-in-dying should never be introduced in New York as a viable option so long as appropriate 
safeguards are in place. However, we do not write on a blank slate, given the Penal Law as written and the Supreme 
Court and Court of Appeals' opinions, by which we are bound. Rather, our only role in this appeal is to consider whether 
the facts alleged in the complaint fit within any cognizable legal theory (Leon v Martinez, 84 NY2d 83, 87-88 [1994]). We 
find that, even giving plaintiffs the benefit of every reasonable inference, they have not presented sufficient allegations to 
suggest that the Penal Law has an implicit carve-out for aid-in-dying, or that, notwithstanding the precedents on the 
matter, the constitutionality of aid-in-dying is ripe for judicial reconsideration. 
 
The issue before us unquestionably presents a host of legitimate concerns on both sides of the debate. As discussed 
above, plaintiffs present some compelling reasons for making aid-in-dying a legitimate option for those suffering from 
terminal illness. At the same time, the New York State Task Force on Life and the Law [FN2] in 1994 "unanimously 
recommend[ed] that New [*9]York laws prohibiting assisted suicide and euthanasia should not be changed" (see Task 
Force, When Death Is Sought: Assisted Suicide and Euthanasia in the Medical Context [May 1994]). The Task Force 
based its view on the risks that could be presented to the elderly, poor, socially disadvantaged, and those without access 
to good medical care; and the role of treatable symptoms such as pain and depression in creating a desire for lethal 
medications. It also noted that most doctors lack a sufficiently close relationship to their patients to appropriately evaluate 
a request for help in ending life, and expressed the concern that it could open the door to euthanasia of those incapable of 
giving consent. We are not persuaded from the record before us that, even though society's viewpoints on a host of social 
issues have changed over the last 20 years, aid-in-dying is an issue where a legitimate consensus has formed. 
Accordingly, we are without power to rewrite the law, or to declare that the law violates a fundamental right that has never 
been articulated by the United States Supreme Court or even our Court of Appeals. Indeed, "the manner by which the 
State addresses complex societal and governmental issues is a subject left to the discretion of the political branches of 
government" (Campaign for Fiscal Equity, Inc. v State of New York, 8 NY3d 14, 28 [2006] [internal quotation marks 
omitted]). Considering the complexity of the concerns presented here, we defer to the political branches of government on 
the question of whether aid-in-dying should be considered a prosecutable offense. 
 
Accordingly, the order of the Supreme Court, New York County (Joan M. Kenney, J.), entered October 19, 2015, which 
granted defendant Attorney General's pre-answer motion to dismiss the complaint, should be modified, on the law, to 
declare that (a) NY Penal Law §§ 120.30 and 125.15 provide a valid statutory basis to prosecute licensed physicians, who 
provide aid-in-dying, and (b) that to the extent that Penal Law §§ 120.30 and 125.15 prohibit a licensed physician from 
providing aid-in-dying, the application of that statute to such conduct does not violate the New York State Constitution, 
and, as so modified, affirmed, without costs. 
 
All concur. … 
 
 
Footnote 1: Steve Goldenberg, a terminally ill person who was a named plaintiff when the action was commenced, 
passed away in January, 2016. Plaintiffs filed a Notice of Death indicating that his claims devolved to the surviving 
plaintiffs (see CPLR 1015[b]).  
 
Footnote 2: According to its web site, the task force was established in 1985 by Governor Mario Cuomo, and consists of 
23 Governor-appointed experts who volunteer their time to assist the State in developing public policy on issues arising at 
the interface of medicine, law, and ethics. The Task Force is comprised of leaders in the fields of religion, philosophy, law, 
medicine, nursing, and bioethics, and is chaired by New York State's Commissioner of Health. 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03457.htm#2FN
http://www.courts.state.ny.us/reporter/3dseries/2006/2006_08630.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03457.htm#1CASE
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03457.htm#2CASE
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ARBITRATION 
 
 
 
 
 
 

ARBITRATION (AFTER MAKING A FINAL AWARD, THE RABBINICAL COURT EXCEEDED ITS AUTHORITY BY MAKING A 
SECOND AWARD BASED ON NEW EVIDENCE)/JRABBINICAL COURT (AFTER MAKING A FINAL AWARD, THE RABBINICAL 

COURT EXCEEDED ITS AUTHORITY BY MAKING A SECOND AWARD BASED ON NEW EVIDENCE) 

  
ARBITRATION. 

  
AFTER MAKING A FINAL AWARD, THE RABBINICAL COURT EXCEEDED ITS AUTHORITY BY 

MAKING A SECOND AWARD BASED ON NEW EVIDENCE. 
  

The Second Department determined the arbitration award made by the rabbinical court was properly vacated. After 
making a final award, the rabbinical court, based on new information, made a second award: 
  

"An arbitration award may not be vacated unless it violates a strong public policy, is irrational, or clearly exceeds a 
specifically enumerated limitation of the arbitrator's power" ... . After an arbitrator renders an award, he or she is 
generally without power to render a new award or to modify the original award ... . Here, because the arbitration 
award dated May 5, 2011, was final and definite within the meaning of CPLR 7511 ... , the rabbinical court 
exceeded its authority in modifying the original award by rendering the new arbitration award dated July 22, 2013... 
. Matter of Pinkesz v Wertzberger, 2016 NY Slip Op 04060, 2nd Dept 5-25-16 

  
 
 
 
 
 
 
 
 
 

   
 
 
 
 
 
 
  

 

APPELLATE DIVISION 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04060.htm
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ARBITRATION (WHERE THE COLLECTIVE BARGAINING AGREEMENT (CBA) IS AMBIGUOUS ABOUT ITS APPLICABILITY TO 
AN ACTION AGAINST A COVERED EMPLOYEE, WHETHER THE CBA GOVERNS MUST BE DETERMINED BY THE 

ARBITRATOR)/EMPLOYMENT LAW (PUBLIC EMPLOYEES, ARBITRATION, WHERE THE COLLECTIVE BARGAINING 
AGREEMENT (CBA) IS AMBIGUOUS ABOUT ITS APPLICABILITY TO AN ACTION AGAINST A COVERED EMPLOYEE, WHETHER 
THE CBA GOVERNS MUST BE DETERMINED BY THE ARBITRATOR)/UNIONS (PUBLIC EMPLOYEES, ARBITRATION, WHERE 
THE COLLECTIVE BARGAINING AGREEMENT (CBA) IS AMBIGUOUS ABOUT ITS APPLICABILITY TO AN ACTION AGAINST A 

COVERED EMPLOYEE, WHETHER THE CBA GOVERNS MUST BE DETERMINED BY THE ARBITRATOR)/PUBLIC EMPLOYEES 
(ARBITRATION, WHERE THE COLLECTIVE BARGAINING AGREEMENT (CBA) IS AMBIGUOUS ABOUT ITS APPLICABILITY TO 

AN ACTION AGAINST A COVERED EMPLOYEE, WHETHER THE CBA GOVERNS MUST BE DETERMINED BY THE 
ARBITRATOR)/COLLECTIVE BARGAINING AGREEMENT (ARBITRATION, WHERE THE COLLECTIVE BARGAINING 

AGREEMENT (CBA) IS AMBIGUOUS ABOUT ITS APPLICABILITY TO AN ACTION AGAINST A COVERED EMPLOYEE, WHETHER 
THE CBA GOVERNS MUST BE DETERMINED BY THE ARBITRATOR) 

  

ARBITRATION, EMPLOYMENT LAW. 
  

WHERE THE COLLECTIVE BARGAINING AGREEMENT (CBA) IS AMBIGUOUS ABOUT ITS 
APPLICABILITY TO AN ACTION AGAINST A COVERED PUBLIC EMPLOYEE, WHETHER THE 

CBA GOVERNS MUST BE DETERMINED BY THE ARBITRATOR. 
  
The Third Department, over a two-justice dissent, determined Supreme Court should have compelled arbitration of the 
dismissal of a probationary employee (Woods). The court deemed the collective bargaining agreement (CBA) ambiguous 
about whether the dismissal of a probationary employee constituted "discipline" within the meaning of the CBA. Therefore 
it should have been left to the arbitrator to decide whether the CBA governs the dismissal: 
  

Contrary to respondents' interpretation, we do not find that the cited provision of the CBA unambiguously excludes 
Woods from its coverage. Indeed, it can be read to wholly supplant the referenced provisions of the Civil Service 
Law and to require a demonstration of "just cause" to discipline any employee in the bargaining unit. While the 
dissent has concluded that Woods was not disciplined, it is for an arbitrator to interpret and apply the CBA, and we 
do not have authority to consider the merits of the argument ... . Since the CBA provision is ambiguous, an 
arbitrator must decide whether it governs Woods' dismissal from service, and Supreme Court should have granted 
the petition to compel arbitration ... . Matter of Woods v State Univ. of N.Y., 2016 NY Slip Op 04084, 3rd Dept 5-
26-16 
  
  
  
  
  
  
  

ARBITRATION (RABBINICAL COURT IMMUNE FROM SUIT UNDER DOCTRINE OF ARBITRAL 
IMMUNITY)/IMMUNITY (RABBINICAL COURT IMMUNE FROM SUIT UNDER DOCTRINE OF ARBITRAL IMMUNITY)/RABBINICAL 

COURTS (RABBINICAL COURT IMMUNE FROM SUIT UNDER DOCTRINE OF ARBITRAL IMMUNITY)/ARBITRAL 
IMMUNITY (RABBINICAL COURT IMMUNE FROM SUIT UNDER DOCTRINE OF ARBITRAL IMMUNITY) 

  
ARBITRATION, IMMUNITY. 

  
RABBINICAL COURT IMMUNE FROM SUIT UNDER DOCTRINE OF ARBITRAL IMMUNITY. 

  
The Second Department, reversing Supreme Court, determined rabbinical arbitrators were immune from suit in the 
absence of an allegation the rabbinical court acted in the clear absence of all jurisdiction. The fact that a court 
previously determined the rabbinical court acted in excess of its authority did not destroy the arbitral immunity: 
  

Here, the factual allegations of the complaint merely asserted conduct by the rabbinical defendants in their capacity 
as arbitrators ... . It is well established that arbitrators are immune from liability for acts performed in their arbitral 
capacity ... . Such immunity also applies to acts taken in excess of authority ... . As the plaintiffs failed to allege how 
any of the acts of the rabbinical court defendants were undertaken in the clear absence of all jurisdiction, these 
defendants enjoy arbitral immunity from civil liability ... . Pinkesz Mut. Holdings, LLC v Pinkesz, 2016 NY Slip Op 
04034, 2nd Dept 5-25-16 

  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04084.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04084.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04034.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04034.htm
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APPEALS 
 

APPEALS (ORDER LIMITING TRIAL EVIDENCE WAS APPEALABLE)/EVIDENCE (APPEALS, ORDER LIMITING TRIAL EVIDENCE 
WAS APPEALABLE)/IN LIMINE, MOTION (APPEALS, ORDER LIMITING TRIAL EVIDENCE WAS APPEALABLE) 

  
APPEALS, EVIDENCE. 

  
ORDER LIMITING TRIAL EVIDENCE WAS APPEALABLE. 

  
The Third Department determined an order precluding a party from introducing evidence at trial was appealable in this 
case. However, under the facts, the order was properly granted. With respect to the appealability of the motion in limine, 
the court wrote: 
  

As a threshold matter, an order ruling on a motion in limine is generally not appealable as of right or by permission 
"since an order[] made in advance of trial which merely determined the admissibility of evidence is an unappealable 
advisory ruling" ... . "However, an order that limits the scope of issues to be tried, affecting the merits of the 
controversy or the substantial rights of a party, is appealable" ... . The order appealed from here, rather than 
"merely limit[ing] the production of certain evidence as immaterial to damages," restricted plaintiffs' ability to prove 
and recover damages ... and it is, therefore, appealable ... . Calabrese Bakeries, Inc. v Rockland Bakery, 
Inc., 2016 NY Slip Op 03772, 3rd Dept 5-12-16 

  
 

 
CIVIL PROCEDURE 

 
CIVIL PROCEDURE (COURT OF CLAIMS LACKS JURISDICTION WHERE MONEY DAMAGES ARE MERELY INCIDENTAL TO THE 
CLAIM)/COURT OF CLAIMS (COURT OF CLAIMS LACKS JURISDICTION WHERE MONEY DAMAGES ARE MERELY INCIDENTAL 

TO THE CLAIM) 

  
CIVIL PROCEDURE. 

  
COURT OF CLAIMS LACKS JURISDICTION WHERE MONEY DAMAGES ARE MERELY 

INCIDENTAL TO THE CLAIM. 
  

The Third Department determined a prisoner's lawsuit alleging false imprisonment based upon mistakes in sentencing 
was properly dismissed because the Court of Claims lacked jurisdiction: 
  

"While jurisdiction reposes in the Court of Claims where the essential nature of the claim against defendant is to 
recover money, it does not lie where monetary relief is incidental to the primary claim" ... . Here, we agree with the 
Court of Claims that it lacks subject matter jurisdiction on claimant's false imprisonment claim, inasmuch as his 
primary argument is that he is currently being confined unlawfully due to errors in resentencing and that any claim 
for related damages is incidental to this primary argument. Therefore, the claim for false imprisonment was properly 
dismissed for lack of jurisdiction. Jackson v State of New York, 2016 NY Slip Op 03938, 3rd Dept 5-19-16 

 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03772.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03772.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03938.htm
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CIVIL PROCEDURE (BURDENS OF PROOF FOR MOTION TO CHANGE VENUE EXPLAINED; CRITERIA FOR RAISING AN ISSUE 
FOR THE FIRST TIME ON APPEAL EXPLAINED)/APPEALS (CIVIL, CRITERIA FOR RAISING AN ISSUE FOR THE FIRST TIME ON 

APPEAL EXPLAINED)/VENUE (BURDENS OF PROOF FOR MOTION TO CHANGE VENUE EXPLAINED) 

  
CIVIL PROCEDURE, APPEALS. 

  
BURDENS OF PROOF FOR MOTION TO CHANGE VENUE EXPLAINED; CRITERIA FOR 

RAISING AN ISSUE FOR THE FIRST TIME ON APPEAL EXPLAINED. 
  

The Second Department determined defendant did not meet its burden on its motion to change venue. The court noted 
that, although one of the arguments in opposition was not raised below, the argument met the criteria for an issue which 
may be raised for the first time on appeal. The court further noted that reply papers could not be used to meet the 
defendant's burden. The relevant law was explained as follows: 
  

" [T]o prevail on a motion pursuant to CPLR 510(1) to change venue, a defendant must show that the plaintiff's 
choice of venue is improper, and also that the defendant's choice of venue is proper'" ... . "Only if a defendant 
meets this burden is the plaintiff required to establish, in opposition, that the venue selected was proper" ... . * * * 
  
Although the plaintiff did not point out [the] deficiency in proof in opposing the motion to transfer venue, " questions 
of law which appear on the face of the record and which could not have been avoided if raised at the proper 
juncture may be raised for the first time on appeal'" ... . Pinos v Clinton Cafe & Deli, Inc., 2016 NY Slip Op 
04035, 2nd Dept 5-25-16 
  
 
 
 
 

  

 
CIVIL PROCEDURE (CORRESPONDENCE ESTABLISHED AN ENFORCEABLE SETTLEMENT AGREEMENT)/CONTRACT 

LAW (CORRESPONDENCE ESTABLISHED AN ENFORCEABLE SETTLEMENT AGREEMENT) 

  
CIVIL PROCEDURE, CONTRACT LAW. 

  
CORRESPONDENCE ESTABLISHED AN ENFORCEABLE SETTLEMENT AGREEMENT. 

  
The Second Department determined a letter from counsel, together with other correspondence, established an 
enforceable settlement agreement of a real property dispute: 
  

CPLR 2104 governs the enforceability of settlement agreements ... . Pursuant to CPLR 2104, a settlement 
agreement is binding upon a party if it is in a writing subscribed either by the party or by his or her attorney. To be 
enforceable, a settlement agreement must set forth all material terms, and there must be clear mutual accord 
between the parties ... . 

  
Here, the material terms of the settlement agreement were set forth in a letter by the plaintiff's then attorney, who 
had apparent authority to settle the case on her behalf based on the plaintiff's actions ... . The exchange of 
correspondence between the attorneys for the parties, in conjunction with the defendants' completion of the tasks 
demanded in the settlement without any objection by the plaintiff, was sufficient to constitute an enforceable 
settlement agreement between the parties ... . Martin v Harrington, 2016 NY Slip Op 04027, 2nd Dept 5-25-16 
  
  

  
  
  
 
 
  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04035.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04035.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04027.htm
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CIVIL PROCEDURE (ERROR TO IMPOSE PRE-JUDGMENT INTEREST AT THE STATUTORY RATE WHEN CONTRACT 
PROVIDED THAT THE INTEREST-BEARING DOWNPAYMENT WAS THE EXCLUSIVE REMEDY FOR BREACH)/CONTRACT 

LAW (ERROR TO IMPOSE PRE-JUDGMENT INTEREST AT THE STATUTORY RATE WHEN CONTRACT PROVIDED THAT THE 
INTEREST-BEARING DOWNPAYMENT WAS THE EXCLUSIVE REMEDY FOR BREACH)/REAL ESTATE (ERROR TO IMPOSE 

PRE-JUDGMENT INTEREST AT THE STATUTORY RATE WHEN CONTRACT PROVIDED THAT THE INTEREST-BEARING 
DOWNPAYMENT WAS THE EXCLUSIVE REMEDY FOR BREACH) 

  

CIVIL PROCEDURE, CONTRACT LAW, REAL ESTATE. 
  

ERROR TO IMPOSE PRE-JUDGMENT INTEREST AT THE STATUTORY RATE WHEN 
CONTRACT PROVIDED THAT THE INTEREST-BEARING DOWNPAYMENT WAS THE 

EXCLUSIVE REMEDY FOR BREACH. 
  

The First Department determined the down payment bearing interest at the rate agreed to in the (real estate) contract was 
the exclusive remedy. The court should not have awarded interest at the statutory rate: 
  

The contract's terms, requiring that the down payment be placed in an interest-bearing account, so that the party 
entitled to the down payment would receive compensation for the deprivation of its use of the money in the form of 
accrued interest, were sufficiently clear to establish that interest paid at the statutory rate was not contemplated by 
the parties at the time the contract was formed and that the amount escrowed, including interest earned, should be 
the exclusive remedy to the wronged party ... . Ithilien Realty Corp. v 176 Ludlow, LLC, 2016 NY Slip Op 04002, 
1st Dept 5-24-16 

  
  

 
 
 
 
 

CIVIL PROCEDURE (EVIDENCE SUBMITTED IN SUPPORT OF MOTION TO DISMISS DID NOT CONSTITUTE DOCUMENTARY 
EVIDENCE WITHIN THE MEANING OF CPLR 3211(a)(1))/EVIDENCE (CIVIL MOTION TO DISMISS, EVIDENCE SUBMITTED IN 
SUPPORT OF MOTION TO DISMISS DID NOT CONSTITUTE DOCUMENTARY EVIDENCE WITHIN THE MEANING OF CPLR 

3211(a)(1))/DOCUMENTARY EVIDENCE (CIVIL MOTION TO DISMISS, EVIDENCE SUBMITTED IN SUPPORT OF MOTION TO 
DISMISS DID NOT CONSTITUTE DOCUMENTARY EVIDENCE WITHIN THE MEANING OF CPLR 3211(a)(1))/DISMISS, MOTION 

TO (CIVIL MOTION TO DISMISS, EVIDENCE SUBMITTED IN SUPPORT OF MOTION TO DISMISS DID NOT CONSTITUTE 
DOCUMENTARY EVIDENCE WITHIN THE MEANING OF CPLR 3211(a)(1) 

  
CIVIL PROCEDURE, EVIDENCE. 

  
EVIDENCE SUBMITTED IN SUPPORT OF MOTION TO DISMISS DID NOT CONSTITUTE 

DOCUMENTARY EVIDENCE WITHIN THE MEANING OF CPLR 3211(a)(1). 
  

The Second Department determined the evidence submitted by defendant law firm in support of a motion to dismiss the 
malpractice complaint based on documentary evidence was properly denied. The letters and affirmation did not constitute 
"documentary evidence" and did not utterly refute plaintiff's allegations: 
  

"The evidence submitted in support of a [CPLR 3211(a)(1)] motion must be documentary' or the motion must be 
denied" ... . To qualify as documentary evidence, the evidence "must be unambiguous and of undisputed 
authenticity" ... . "[J]udicial records, as well as documents reflecting out-of-court transactions such as mortgages, 
deeds, contracts, and any other papers, the contents of which are essentially undeniable,' would qualify as 
documentary evidence' in the proper case" ... . Affidavits and letters "were not the types of documents 
contemplated by the Legislature when it enacted this provision"... . 

  
Here, the letters ... did not constitute documentary evidence for the purpose of a motion pursuant to CPLR 
3211(a)(1)... ,  Similarly, the affirmation of one of [the law firm's] members was not documentary evidence for the 
purpose of this motion ... . Anderson v Armentano, 2016 NY Slip Op 03690, 2nd Dept 5-11-16 

 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04002.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04002.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03690.htm
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CIVIL PROCEDURE (SET ASIDE VERDICT, PLAINTIFF'S SISTER WRONGLY IMPEACHED BY QUESTIONS ABOUT HER 
CRIMINAL HISTORY AND BAD ACTS, TRIAL JUDGE SHOULD HAVE SET ASIDE THE VERDICT)/EVIDENCE (PLAINTIFF'S 

SISTER WRONGLY IMPEACHED BY QUESTIONS ABOUT HER CRIMINAL HISTORY AND BAD ACTS, TRIAL JUDGE SHOULD 
HAVE SET ASIDE THE VERDICT)/VERDICT, MOTION TO SET ASIDE (PLAINTIFF'S SISTER WRONGLY IMPEACHED BY 

QUESTIONS ABOUT HER CRIMINAL HISTORY AND BAD ACTS, TRIAL JUDGE SHOULD HAVE SET ASIDE THE VERDICT) 

  
CIVIL PROCEDURE, EVIDENCE, 

  
PLAINTIFF'S SISTER WRONGLY IMPEACHED BY QUESTIONS ABOUT HER CRIMINAL 
HISTORY AND BAD ACTS, TRIAL JUDGE SHOULD HAVE SET ASIDE THE VERDICT. 

  
The Second Department determined the verdict in this personal injury case should have been set aside because of an 
evidentiary error. The injured plaintiff's sister, who was also her guardian, was wrongly questioned about her criminal 
history and bad acts: 
  

Pursuant to CPLR 4404(a), a court "may set aside a verdict or any judgment entered thereon and direct that 
judgment be entered in favor of a party entitled to judgment as a matter of law or it may order a new trial of a cause 
of action or separable issue where the verdict is contrary to the weight of the evidence [or] in the interest of justice" 
(CPLR 4404[a]...). "A motion pursuant to CPLR 4404(a) to set aside a verdict and for a new trial in the interest of 
justice encompasses errors in the trial court's rulings on the admissibility of evidence, mistakes in the charge, 
misconduct, newly discovered evidence, and surprise" ... . In considering such a motion, "[t]he Trial Judge must 
decide whether substantial justice has been done, whether it is likely that the verdict has been affected . . . and 
must look to his [or her] own common sense, experience and sense of fairness rather than to precedents in arriving 
at a decision'" ... . 

  
Here, the Supreme Court erred in permitting the defendants to impeach the credibility of the injured plaintiff's sister 
on direct examination by questioning her with respect to her criminal history and prior bad acts ... . "Indeed, it is 
well established that an adverse party or a hostile witness may not be impeached on direct examination by 
evidence of his or her criminal conviction[s]" ... . Morency v Horizon Transp. Servs., Inc., 2016 NY Slip Op 
04029, 2nd Dept 5-25-16 
  

  
  
  
  
  
  

CIVIL PROCEDURE (TAKING TIMELY STEPS TO PROCEED TO JUDGMENT AFTER DEFAULT IN FORECLOSURE ACTION 
SUFFICIENT TO AVOID DISMISSAL OF COMPLAINT AS ABANDONED)/FORECLOSURE (TAKING TIMELY STEPS TO PROCEED 

TO JUDGMENT AFTER DEFAULT IN FORECLOSURE ACTION SUFFICIENT TO AVOID DISMISSAL OF COMPLAINT AS 
ABANDONED)/ABANDONMENT OF ACTION (TAKING TIMELY STEPS TO PROCEED TO JUDGMENT AFTER DEFAULT IN 

FORECLOSURE ACTION SUFFICIENT TO AVOID DISMISSAL OF COMPLAINT AS ABANDONED) 

  

CIVIL PROCEDURE, FORECLOSURE. 
  

TAKING TIMELY STEPS TO PROCEED TO JUDGMENT AFTER DEFAULT IN FORECLOSURE 
ACTION SUFFICIENT TO AVOID DISMISSAL OF COMPLAINT AS ABANDONED. 

  
The Second Department, reversing Supreme Court, determined plaintiff-bank's taking timely steps to proceed to judgment 
after a default in this foreclosure action were sufficient to avoid dismissal of the complaint as abandoned: 
  

CPLR 3215(c) provides that "[i]f the plaintiff fails to take proceedings for the entry of judgment within one year after 
[a] default, the court shall not enter judgment but shall dismiss the complaint as abandoned, without costs, upon its 
own initiative or on motion, unless sufficient cause is shown why the complaint should not be dismissed." However, 
"[i]t is not necessary for a plaintiff to actually obtain a default judgment within one year of the default in order to 
avoid dismissal pursuant to CPLR 3215(c)" ... . Rather, it is enough that the plaintiff timely takes "the preliminary 
step toward obtaining a default judgment of foreclosure and sale by moving for an order of reference" to establish 
that it "initiated proceedings for entry of a judgment within one year of the default" for the purposes of satisfying 
CPLR 3215(c) ... . "[A]s long as proceedings are being taken, and these proceedings manifest an intent not to 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04029.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04029.htm
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abandon the case but to seek a judgment, the case should not be subject to dismissal" ... . This is so even where, 
as here, the timely motion for an order of reference was subsequently withdrawn ... . HSBC Bank USA, N.A. v 
Traore, 2016 NY Slip Op 04022, 2nd Dept 5-25-16 
  
  
  
  
  
 
 
  

CIVIL PROCEDURE (EXECUTOR-STATUS (PRIOR TO DEATH) AND FAMILIAL RELATIONSHIP DO NOT CREATE A FIDUCIARY 
RELATIONSHIP, EQUITABLE ESTOPPEL SHOULD NOT HAVE BEEN INVOKED TO BAR A TIME-BARRED CLAIM)/EQUITABLE 

ESTOPPEL (EXECUTOR-STATUS (PRIOR TO DEATH) AND FAMILIAL RELATIONSHIP DO NOT CREATE A FIDUCIARY 
RELATIONSHIP, EQUITABLE ESTOPPEL SHOULD NOT HAVE BEEN INVOKED TO BAR A TIME-BARRED CLAIM)/TRUSTS AND 

ESTATES (EXECUTOR-STATUS (PRIOR TO DEATH) AND FAMILIAL RELATIONSHIP DO NOT CREATE A FIDUCIARY 
RELATIONSHIP, EQUITABLE ESTOPPEL SHOULD NOT HAVE BEEN INVOKED TO BAR A TIME-BARRED CLAIM) 

  

CIVIL PROCEDURE, TRUSTS AND ESTATES. 
  

EXECUTOR-STATUS (PRIOR TO DEATH) AND FAMILIAL RELATIONSHIP DO NOT CREATE A 
FIDUCIARY RELATIONSHIP, EQUITABLE ESTOPPEL SHOULD NOT HAVE BEEN INVOKED TO 

SAVE A TIME-BARRED CLAIM. 
  

The Third Department, over a two-justice dissent, determined the doctrine of equitable estoppel should not have been 
invoked to save a time-barred claim to real property. The real property was the subject of a 1977 will which placed the 
property in trust for decedent's children and named defendant executor. In 1988 the property was conveyed to the 
defendant, but the will was never amended. Supreme Court denied defendant's motion to dismiss, finding that defendant's 
executor-status and familial ties created a fiduciary relationship, requiring defendant to notify plaintiffs of the 1988 transfer. 
The Third Department held the appointment as executor did not create a fiduciary relationship (prior to death), and the 
familial relationship, as well, did not create a fiduciary relationship. Therefore, the Third Department ruled, the defendant 
was not barred, by equitable estoppel, from asserting the statute of limitations defense: 
  

Supreme Court recognized that "concealment without actual misrepresentation may form the basis for invocation of 
the doctrine [of equitable estoppel] if 'there was a fiduciary relationship which gave [the] defendant an obligation to 
inform [the] plaintiff of facts underlying the claim'" ... . Here, the court found that plaintiffs had sufficiently alleged 
that defendant owed them a fiduciary duty to disclose the conveyance when it occurred in 1988 because of her 
nomination as executor-trustee in the 1977 will, as well as their familial relationship. 

  
We note, however, that the existence of a familial relationship does not equate to a fiduciary relationship for 
equitable estoppel purposes ... . Nor does the mere fact that a will has nominated an executor, in and of itself, 
create a fiduciary relationship between the nominee and the will's beneficiaries. Indeed, because of the ambulatory 
nature of a will, a nominated executor is prohibited from acting in a fiduciary capacity until the testator dies ... . 
Similarly, "a testamentary trust cannot become effective prior to the testator's death" ... . Picard v Fish, 2016 NY 
Slip Op 04086, 3rd Dept 5-26-16 
  
  
  

 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04022.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04022.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04086.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04086.htm
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CONTRACT LAW 
 

 
 

CONTRACT LAW (DOCTRINE OF DEFINITENESS WAS PROPERLY NOT APPLIED, DOLLAR-AMOUNT OF THE FEE AT ISSUE 
COULD BE DETERMINED BY INDUSTRY PRACTICE)/DOCTRINE OF DEFINITENESS (CONTRACT LAW, DOCTRINE OF 

DEFINITENESS WAS PROPERLY NOT APPLIED, DOLLAR-AMOUNT OF THE FEE AT ISSUE COULD BE DETERMINED BY 
INDUSTRY PRACTICE) 

  
CONTRACT LAW. 

  
DOCTRINE OF DEFINITENESS WAS PROPERLY NOT APPLIED, DOLLAR-AMOUNT OF THE 

FEE AT ISSUE COULD BE DETERMINED BY INDUSTRY PRACTICE. 
  

The First Department, in a full-fledged opinion by Justice Manzanet-Daniels, determined the "doctrine of 
definiteness" should not be applied to an agreement in which the specific dollar-amount of a fee for financial advisory 
services, called a transaction fee, was not spelled out.  The contract stated only that the transaction fee would be 
"consistent with investment banking industry practice for transactions of comparable complexity, level of analysis and 
size." Because the fee was ultimately determined by a method accepted in the investment banking industry, the fee was 
not rendered unenforceable by the "doctrine of definiteness:" 
  

The doctrine of definiteness "assures that courts will not impose contractual obligations when the parties did not 
intend to conclude a binding agreement" ... . It is to be sparingly used, as a "last resort," and only when an 
agreement "cannot be rendered reasonably certain by reference to an extrinsic standard that makes its meaning 
clear" ... . The Court of Appeals has cautioned that if applied with too "heavy [a] hand," the doctrine may negate the 
reasonable expectations of the parties in entering into the contract ... . 

  
The "Transaction Fee" provision explicitly references the type of "commercial practice, or trade usage" New York 
courts routinely rely upon to render a price term sufficiently definite ... . The fee [is] enforceable inasmuch as it may 
be ascertained from public price indices and industry practice ... . 

  
Where, as here, the record demonstrates that sophisticated parties intended to be bound by an agreement, the 
doctrine of definiteness should not be used to defeat the bargain of the parties ... . Cowen & Co., LLC v Fiserv, 
Inc., 2016 NY Slip Op 03840, 1st Dept 5-17-16 
  
  
 
 
 
 
 

CONTRACT LAW (ASSUMPTION OF RISK DOCTRINE NO LONGER APPLIES TO ANY ACTIONS OTHER THAN THOSE 
STEMMING FROM ATHLETIC AND RECREATIONAL ACTIVITIES)/ASSUMPTION OF THE RISK (ASSUMPTION OF RISK 

DOCTRINE NO LONGER APPLIES TO ANY ACTIONS OTHER THAN THOSE STEMMING FROM ATHLETIC AND RECREATIONAL 
ACTIVITIES) 

  

CONTRACT LAW, ASSUMPTION OF THE RISK. 
  

ASSUMPTION OF RISK DOCTRINE NO LONGER APPLIES TO ANY ACTIONS OTHER THAN 
THOSE STEMMING FROM ATHLETIC AND RECREATIONAL ACTIVITIES. 

  
The Second Department noted that the doctrine of assumption of the risk no longer applies in any context other than 
athletic or recreational activities. Defendant attempted to apply the doctrine to a breach of contract action: 
  

The defendant moved for summary judgment dismissing the amended complaint insofar as asserted against her. 
Relying on Turcotte v Fell (68 NY2d 432), she contended that the plaintiff, by agreeing to enter into the joint annuity 
contract, necessarily assumed the risk of pecuniary injury. The Supreme Court denied the motion. 

  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03840.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03840.htm


 

 17 

The defense of assumption of risk was abolished in 1975 with the adoption of CPLR 1411 ... . Nevertheless, the 
Court of Appeals has explained "that a limited vestige of the assumption of the risk doctrine—referred to as 
primary' assumption of the risk—survived the enactment of CPLR 1411 as a defense to tort recovery in cases 
involving certain types of athletic or recreational activities" ... . 

  
Here, as the allegations in the amended complaint have nothing to do with athletic or recreational activities 
contemplated by the primary assumption of risk doctrine ... , it follows that the defendant's reliance on Turcotte v 
Fell (68 NY2d 432) is misplaced, and her purported assumption of risk defense is barred by CPLR 1411. Ballow v 
Lincoln Fin. Corp., 2016 NY Slip Op 04009, 2nd Dept 5-25-16 

  
  
 
 
 
 
  

 CONTRACT LAW (COOPERATIVE APARTMENTS, PURCHASER OF UNSOLD SHARES IN A COOPERATIVE BOUND BY A 

STIPULATION TO WHICH PURCHASER WAS NOT A PARTY; STIPULATION RESTRICTED THE NUMBER OF BOARD MEMBERS 
WHO COULD BE ELECTED BY HOLDERS OF UNSOLD SHARES)/CORPORATION LAW (COOPERATIVE 

APARTMENTS, PURCHASER OF UNSOLD SHARES IN A COOPERATIVE BOUND BY A STIPULATION TO WHICH PURCHASER 
WAS NOT A PARTY; STIPULATION RESTRICTED THE NUMBER OF BOARD MEMBERS WHO COULD BE ELECTED BY 

HOLDERS OF UNSOLD SHARES)/COOPERATIVES (COOPERATIVE APARTMENTS, PURCHASER OF UNSOLD SHARES IN A 
COOPERATIVE BOUND BY A STIPULATION TO WHICH PURCHASER WAS NOT A PARTY; STIPULATION RESTRICTED THE 

NUMBER OF BOARD MEMBERS WHO COULD BE ELECTED BY HOLDERS OF UNSOLD SHARES) 

  

CONTRACT LAW, CORPORATION LAW. 
  

PURCHASER OF UNSOLD SHARES IN A COOPERATIVE BOUND BY A STIPULATION TO 
WHICH PURCHASER WAS NOT A PARTY; STIPULATION RESTRICTED THE NUMBER OF 

BOARD MEMBERS WHO COULD BE ELECTED BY HOLDERS OF UNSOLD SHARES. 
  

The First Department, in a full-fledged opinion by Justice Acosta, determined a purchaser of a cooperative apartment, 
Johnson, was bound by a pre-existing stipulation to which Johnson was not a party. The stipulation required that the 
holders of unsold shares in the cooperative (HUS) could elect no more than two of the five directors. Unsold shares are 
held by investors who do not live in the apartments: 
  

The [relevant] documents, including Johnson's express agreement to take subject to the provisions of the 
proprietary lease, which incorporated the stipulation, make clear that he was an HUS and was bound by the 
stipulation's provisions, including the election restriction ... . 

  
[The holder of the unsold shares] should not be permitted to frustrate its obligations under the offering plan or 
stipulation by transferring its shares to puppet entities to syphon votes away from resident shareholder candidates 
in order to control the board well beyond the period contemplated by the Attorney General ... . Indeed, there is no 
question that the sole purpose of [the] assign[ment of] 600 shares to Johnson just four days before the ... board 
election was to avoid the provision that prohibited holders of unsold shares from electing more than two 
directors. Matter of Tiemann Place Realty, LLC v 55 Tiemann Owners Corp., 2016 NY Slip Op 04007, 1st Dept 
5-24-16 

 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04009.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04009.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04007.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04007.htm
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CONTRACT LAW (FAILURE TO STRICTLY COMPLY WITH CONDITION-PRECEDENT NOTICE PROVISIONS IN THE 

CONSTRUCTION CONTRACT PRECLUED RECOVERY FOR DELAY DAMAGES)/LABOR LAW-CONSTRUCTION LAW (FAILURE 
TO STRICTLY COMPLY WITH CONDITION-PRECEDENT NOTICE PROVISIONS IN THE CONSTRUCTION CONTRACT 

PRECLUED RECOVERY FOR DELAY DAMAGES)/CONSTRUCTION CONTRACTS (DELAY DAMAGES, FAILURE TO STRICTLY 
COMPLY WITH CONDITION-PRECEDENT NOTICE PROVISIONS IN THE CONSTRUCTION CONTRACT PRECLUED RECOVERY 

FOR DELAY DAMAGES)/DELAY DAMAGES (CONSTRUCTION CONTRACTS, FAILURE TO STRICTLY COMPLY WITH 
CONDITION-PRECEDENT NOTICE PROVISIONS IN THE CONSTRUCTION CONTRACT PRECLUED RECOVERY FOR DELAY 

DAMAGES)/CONDITIONS PRECEDENT (CONSTRUCTION CONTRACTS, FAILURE TO STRICTLY COMPLY WITH CONDITION-
PRECEDENT NOTICE PROVISIONS IN THE CONSTRUCTION CONTRACT PRECLUED RECOVERY FOR DELAY DAMAGES) 

  
CONTRACT LAW, LABOR LAW-CONSTRUCTION LAW. 

  
FAILURE TO STRICTLY COMPLY WITH CONDITION-PRECEDENT NOTICE PROVISIONS IN 

THE CONSTRUCTION CONTRACT PRECLUDED RECOVERY FOR DELAY DAMAGES. 
  

The Second Department, reversing Supreme Court, determined plaintiff was not entitled to [construction] delay damages 
because plaintiff did not strictly comply with the delay-notice requirements spelled out in the contract as a condition 
precedent: 
  

"Where a construction contract contains a condition precedent-type notice provision setting forth the consequences 
of a failure to strictly comply,' strict compliance will be required"... . Express conditions precedent "must be literally 
performed; substantial performance will not suffice," and "[f]ailure to strictly comply with such provisions generally 
constitutes a waiver of a claim" ... . 

  
Here, article 11 of the primary contract between the defendant and the City, which is incorporated into the 
subcontract, contains such a condition-precedent type notice provision. Article 11.1.2 requires a contractor claiming 
to be sustaining delay damages to submit, "within forty-five (45) Days from the time such damages are first 
incurred, and every thirty (30) Days thereafter for as long as such damages are incurred, verified statements of the 
details and amounts of such damages, together with documentary evidence of such damages." Moreover, pursuant 
to article 11.2, a failure "to strictly comply with the requirements of Article . . . 11.1.2 shall be deemed a conclusive 
waiver by the Contractor of any and all claims for damages for delay arising from such condition." 

  
The letters and emails relied upon by the Supreme Court and the plaintiff did not strictly comply with the contractual 
notice requirement, since they did not contain verified statements of the amount of delay damages allegedly 
sustained by the plaintiff and were unsupported by documentary evidence ... . Schindler El. Corp. v Tully Constr. 
Co., Inc., 2016 NY Slip Op 03868, 2nd Dept 5-18-16 
  
 
 
 
 
 

  
CONTRACT LAW (QUESTION OF FACT WHETHER PLAINTIFF EMPLOYEE WAS TERMINATED [NOT A VIOLATION OF THE AT 

WILL CONTRACT] OR WHETHER DEFENDANT EMPLOYER VIOLATED THE NO ORAL MODIFICATION CLAUSE)/EMPLOYMENT 
LAW (QUESTION OF FACT WHETHER PLAINTIFF EMPLOYEE WAS TERMINATED [NOT A VIOLATION OF THE AT WILL 

CONTRACT] OR WHETHER DEFENDANT EMPLOYER VIOLATED THE NO ORAL MODIFICATION CLAUSE)/AT WILL 
EMPLOYMENT (QUESTION OF FACT WHETHER PLAINTIFF EMPLOYEE WAS TERMINATED [NOT A VIOLATION OF THE AT 

WILL CONTRACT] OR WHETHER DEFENDANT EMPLOYER VIOLATED THE NO ORAL MODIFICATION CLAUSE) 

  

CONTRACT LAW, EMPLOYMENT LAW. 
  

QUESTION OF FACT WHETHER PLAINTIFF EMPLOYEE WAS TERMINATED (NOT A 
VIOLATION OF THE AT WILL CONTRACT) OR WHETHER DEFENDANT EMPLOYER VIOLATED 

THE NO ORAL MODIFICATION CLAUSE. 
  

The First Department, over an extensive two-justice dissent, reversing (modifying) Supreme Court, determined plaintiff 
employee should not have been granted summary judgment against defendant employer in this action alleging breach of 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03868.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03868.htm
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an employment contract.  Although the contract was deemed to have created an at will employment arrangement, 
Supreme Court held that the "no oral modification" clause was violated when defendant employer modified plaintiff's 
duties without a written agreement signed by the plaintiff. The First Department found that there was a question of fact 
whether plaintiff was terminated (not prohibited by the contract), or whether the contract was modified without a 
written agreement (prohibited by the contract): 
  

"[A]bsent an agreement establishing a fixed duration, an employment relationship is presumed to be a hiring at will, 
terminable at any time by either party" ,,, . The presumption can be rebutted by evidence of a limitation on the 
employer's right to discharge the employee at will ... . 

  
The inclusion of the no oral modification clause in the employment agreement does not, in and of itself, suffice to 
rebut the at-will presumption. While the clause precluded the modification of "any provision" of the agreement 
without a writing signed by the party against whom enforcement was sought, there is no express provision in the 
agreement that precluded defendant from terminating plaintiff without cause. However, as Supreme Court found, 
the no oral modification clause is an enforceable contract term even if the employment was at will  ... . * * * 
  
Nevertheless, while the court correctly found that the no oral modification clause was enforceable and barred 
defendant from unilaterally altering the terms of plaintiff's employment agreement without a writing, issues of fact 
exist that preclude the granting of summary judgment in plaintiff's favor. These include whether or not defendant 
terminated plaintiff's employment or merely modified it when it removed plaintiff as president ... .  Gootee v Global 
Credit Servs., LLC, 2016 NY Slip Op 03984, 1st Dept 5-19-16 
 

  
  
  

 

CORPORATION LAW 
 
 
 
 
 

CORPORATION LAW (LIABILITY SHOULD NOT HAVE BEEN FOUND ON THE PART OF THE CORPORATE PRINCIPALS WHO 
COMMITTED OPPRESSIVE ACTS AGAINST PLAINTIFF SHAREHOLDER) 

  
CORPORATION LAW. 

  
LIABILITY SHOULD NOT HAVE BEEN FOUND ON THE PART OF THE CORPORATE 

PRINCIPALS WHO COMMITTED OPPRESSIVE ACTS AGAINST PLAINTIFF SHAREHOLDER. 
  

The Second Department, reversing (modifying) Supreme Court, determined that liability should not have been found on 
the part of the corporate principals who committed oppressive acts against the complaining (plaintiff) shareholder: 
  

The Supreme Court also should not have found liability on the part of [the] corporate principals of the corporate 
defendants, because one of the primary legitimate purposes of incorporating is to limit or eliminate the personal 
liability of corporate principals ... , and the court did not find that they "abused the privilege of doing business in the 
corporate form"... . Qadan v Tehseldar, 2016 NY Slip Op 04036, 2nd Dept 5-25-16 

  
  
  
 
 
 
 
 
  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03984.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03984.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04036.htm
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CORPORATION LAW (SHAREHOLDERS' DERIVATIVE ACTION IS EQUITABLE IN NATURE, MOTION TO STRIKE DEMAND FOR 
A JURY TRIAL SHOULD HAVE BEEN GRANTED)/CIVIL PROCEDURE (SHAREHOLDERS' DERIVATIVE ACTION IS EQUITABLE IN 
NATURE, MOTION TO STRIKE DEMAND FOR A JURY TRIAL SHOULD HAVE BEEN GRANTED)/SHAREHOLDERS' DERIVATIVE 

ACTION (SHAREHOLDERS' DERIVATIVE ACTION IS EQUITABLE IN NATURE, MOTION TO STRIKE DEMAND FOR A JURY TRIAL 
SHOULD HAVE BEEN GRANTED)/JURY TRIAL, MOTION TO STRIKE DEMAND FOR (SHAREHOLDERS' DERIVATIVE ACTION IS 

EQUITABLE IN NATURE, MOTION TO STRIKE DEMAND FOR A JURY TRIAL SHOULD HAVE BEEN GRANTED) 

  

CORPORATION LAW, CIVIL PROCEDURE. 
  

SHAREHOLDERS' DERIVATIVE ACTION IS EQUITABLE IN NATURE, MOTION TO STRIKE 
DEMAND FOR A JURY TRIAL SHOULD HAVE BEEN GRANTED. 

  
The First Department, reversing Supreme Court, determined defendant's motion to strike plaintiff's demand for a jury trial 
in this shareholders' derivative action should have been granted. The court noted that a motion to strike a demand for a 
jury trial can be made anytime up to the opening of trial: 
  

Supreme Court erred in finding that plaintiff in this shareholders' derivative action was entitled to a jury trial, since 
the claims brought in his capacity as a shareholder were "derivative and therefore equitable in nature" ... . Contrary 
to plaintiff's contention, the motion was not untimely, since a motion to strike a demand for a jury trial may be made 
at anytime up to the opening of trial ... , and we find no prejudice in defendants' delay of a few months, following 
the restoration of the case to the calendar, in making their motion. Moyal v Sleppin, 2016 NY Slip Op 04107, 1st 
Dept 5-26-16 

  
 
 
 
 

 

CRIMINAL LAW 
 

  
CRIMINAL LAW (FAILURE TO PRODUCE DEFENDANT FOR A PROBATION INTERVIEW REQUIRED 

RESENTENCING)/PRESENTENCE REPORT (FAILURE TO PRODUCE DEFENDANT FOR A PROBATION INTERVIEW REQUIRED 
RESENTENCING) 

  
CRIMINAL LAW. 

  
FAILURE TO PRODUCE DEFENDANT FOR A PROBATION INTERVIEW FOR THE 

PRESENTENCE REPORT REQUIRED RESENTENCING. 
  

The First Department determined the fact that defendant was not produced for a probation interview, and the resulting 
absence of a social history from the probation report, required resentencing: 
  

Under all the circumstances, including the fact that this was a conviction after trial rather than a negotiated plea, 
there should be a new sentencing proceeding. Defendant was not produced for a probation interview, and the 
presentence report accordingly contains no social history. There is no indication in the record that defendant 
intentionally avoided the interview. Counsel brought the lack of an interview to the court's attention on the day of 
sentencing, and requested an adjournment for that purpose. Defendant's opportunity to make a statement at 
sentencing was not a sufficient substitute for an interview in this case, and his choice not to make such a statement 
does not warrant a different conclusion. People v Harleston, 2016 NY Slip Op 03428, 1st Dept 5-3-16 
  
  
  
  
 
 
  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04107.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04107.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03428.htm
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CRIMINAL LAW (PENAL LAW PROVIDES A STATUTORY BASIS FOR PROSECUTING PHYSICIANS WHO PROVE AID IN DYING 
TO TERMINALLY ILL PATIENTS; THE STATUTES DO NOT VIOLATE THE NEW YORK CONSTITUTION)/SUICIDE (PENAL LAW 

PROVIDES A STATUTORY BASIS FOR PROSECUTING PHYSICIANS WHO PROVE AID IN DYING TO TERMINALLY ILL 
PATIENTS; THE STATUTES DO NOT VIOLATE THE NEW YORK CONSTITUTION)/AID IN DYING (PENAL LAW PROVIDES A 
STATUTORY BASIS FOR PROSECUTING PHYSICIANS WHO PROVE AID IN DYING TO TERMINALLY ILL PATIENTS; THE 
STATUTES DO NOT VIOLATE THE NEW YORK CONSTITUTION)/PHYSICIANS (AID IN DYING, (PENAL LAW PROVIDES A 
STATUTORY BASIS FOR PROSECUTING PHYSICIANS WHO PROVE AID IN DYING TO TERMINALLY ILL PATIENTS; THE 

STATUTES DO NOT VIOLATE THE NEW YORK CONSTITUTION) 

  

CRIMINAL LAW, 
  

PENAL LAW PROVIDES A STATUTORY BASIS FOR PROSECUTING PHYSICIANS WHO 
PROVIDE AID IN DYING TO TERMINALLY ILL PATIENTS; THE STATUTES DO NOT VIOLATE 

THE NEW YORK CONSTITUTION. 
  

The First Department, in a comprehensive opinion by Justice Mazzarelli, determined Penal Law 120.30 and 125.15 
provide a valid statutory basis to prosecute licensed physicians who provide aid-in-dying to terminally ill patients and 
the application of the statutes does not violate the New York Constitution: 
  

The word "suicide" has a straightforward meaning and a dictionary is hardly necessary to construe the thrust of 
Penal Law sections 120.30 and 125.15. It is traditionally defined as "the act or instance of taking one's own life 
voluntarily and intentionally," especially "by a person of years of discretion and of sound mind" (Merriam-Webster's 
Collegiate Dictionary [11th ed 2003]). Whatever label one puts on the act that plaintiffs are asking us to permit, it 
unquestionably fits that literal description, since there is a direct causative link between the medication proposed to 
be administered by plaintiff physicians and their patients' demise. Myers v Schneiderman, 2016 NY Slip Op 
03457, 1st Dept 5-3-16 
  
  
  
 
  

CRIMINAL LAW (POLICE DID NOT NOTICE SIGNS OF INTOXICATION UNTIL AFTER DEFENDANT WAS STOPPED AND SEIZED, 
MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED)/SUPPRESSION (POLICE DID NOT NOTICE SIGNS OF 

INTOXICATION UNTIL AFTER DEFENDANT WAS STOPPED AND SEIZED, MOTION TO SUPPRESS SHOULD HAVE BEEN 
GRANTED)/STREET STOPS (POLICE DID NOT NOTICE SIGNS OF INTOXICATION UNTIL AFTER DEFENDANT WAS STOPPED 

AND SEIZED, MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED) 

  

CRIMINAL LAW. 
  

POLICE DID NOT NOTICE SIGNS OF INTOXICATION UNTIL AFTER DEFENDANT WAS 
STOPPED AND SEIZED, MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED. 

  
The First Department determined defendant's motion to suppress evidence of his intoxication should have been granted. 
The police did not notice signs of intoxication until after defendant was stopped and seized: 
  

The officers' testimony indicated that they did not perceive signs that defendant had committed the crime of 
operating a motor vehicle while under the influence of alcohol until after defendant was seized while walking away 
from the officers and then turned toward them. Thus, the officers' observations did not provide reasonable 
suspicion to stop defendant, in the absence of "a particularized and objective basis for suspecting the particular 
person stopped of criminal activity" ... . People v Coronado, 2016 NY Slip Op 03601, 1st Dept 5-5-16 

  
  
  
  
 
 
 
  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03457.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03457.htm
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CRIMINAL LAW (MANIFEST NECESSITY JUSTIFIED DECLARATION OF A MISTRIAL, SECOND TRIAL NOT 
PRECLUDED)/MISTRIAL (CRIMINAL LAW, MANIFEST NECESSITY JUSTIFIED DECLARATION OF A MISTRIAL, SECOND TRIAL 

NOT PRECLUDED)/MANIFEST NECESSITY (CRIMINAL LAW, MANIFEST NECESSITY JUSTIFIED DECLARATION OF A 
MISTRIAL, SECOND TRIAL NOT PRECLUDED)/DOUBLE JEOPARDY (MANIFEST NECESSITY JUSTIFIED DECLARATION OF A 

MISTRIAL, SECOND TRIAL NOT PRECLUDED) 

  

CRIMINAL LAW. 
  

MANIFEST NECESSITY JUSTIFIED DECLARATION OF A MISTRIAL, SECOND TRIAL NOT 
PRECLUDED. 

  
The Second Department determined there was manifest necessity for a mistrial in this murder case. Defendant's petition 
to prohibit a second trial was therefore properly denied: 
  

In general, "double jeopardy will bar a retrial when a mistrial is granted over the defendant's objection, unless the 
mistrial is granted as the product of manifest necessity'" ... . "Manifest necessity for a mistrial has been found 
where the court concludes, after conducting a probing and tactful inquiry,' that a juror is grossly unqualified to 
continue serving" and there are no alternates available ... . Before declaring a mistrial, the court has "the duty to 
consider alternatives to a mistrial and to obtain enough information so that it is clear that a mistrial is actually 
necessary" ... . A trial court's determination that a mistrial is necessary is entitled to deference, as that court is in 
the best position to assess the circumstances ... . Likewise, "the trial judge's evaluation of the likelihood that the 
impartiality of one or more jurors may have been affected" will be accorded "the highest degree of respect" ... . 

  
Here, when the jury reconvened after the Sirois hearing, one juror (No. 10) had been excused, leaving 12 jurors, 
and the excusal of two more jurors (Nos. 7 and 9) was imminent, leaving only 10 jurors. Furthermore, although the 
mistrial was declared on the eighth business day after the presentation of evidence had commenced, only one 
partial day of evidence presentation had occurred, despite the Supreme Court's initial estimate that the trial would 
take approximately two weeks (i.e., 10 business days). Matter of Whyte v Nassau County Dist. Attorney's 
Off., 2016 NY Slip Op 03517, 2nd Dept 5-4-16 
  
  
  
  
  
  

CRIMINAL LAW (FAILURE TO READ JURY NOTE VERBATIM WAS A MODE OF PROCEEDINGS ERROR REQUIRING 
REVERSAL)/JURIES (CRIMINAL LAW, FAILURE TO READ JURY NOTE VERBATIM WAS A MODE OF PROCEEDINGS ERROR 

REQUIRING REVERSAL) 

  

CRIMINAL LAW. 
  

FAILURE TO READ JURY NOTE VERBATIM WAS A MODE OF PROCEEDINGS ERROR 
REQUIRING REVERSAL. 

  
The Third Department determined the trial judge made a mode of proceedings error by failing to read to the 
parties, verbatim, a note from the jury: 
  

... [W]e conclude that County Court committed a mode of proceedings error for which no objection was necessary 

... . The court had an affirmative obligation to read exhibit No. 5 verbatim so that the parties had the opportunity to 
accurately analyze the jury's question and frame intelligent suggestions for the court's response ... . The record is 
devoid of any information as to whether defendant knew about the portion of exhibit No. 5 stating "# 8G 4NG." The 
ambiguity of the notation is also of concern to this Court. 

  
Although the parties requested that the court inquire as to whether the jury had reached a verdict and whether it 
was "complete," we cannot speculate as to what defendant knew about exhibit No. 5 ... . Furthermore, "we cannot 
assume that the omission was remedied at an off-the-record conference" ... . Accordingly, as County Court 
committed a mode of proceedings error as to exhibit No. 5, we must remit for a new trial on counts 1 through 9 of 
the consolidated indictment. People v Victor, 2016 NY Slip Op 03551, 3rd Dept 5-5-16 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03517.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03517.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03551.htm
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CRIMINAL LAW (MOTION TO VACATE CONVICTION BY GUILTY PLEA SHOULD NOT HAVE BEEN DENIED WITHOUT A 
HEARING, DEFENDANT SUFFICIENTLY ALLEGED HIS COUNSEL PROVIDED WRONG INFORMATION ABOUT THE POSSIBILITY 

OF DEPORTATION)/VACATE CONVICTION, MOTION TO (MOTION TO VACATE CONVICTION BY GUILTY PLEA SHOULD NOT 
HAVE BEEN DENIED WITHOUT A HEARING, DEFENDANT SUFFICIENTLY ALLEGED HIS COUNSEL PROVIDED WRONG 

INFORMATION ABOUT THE POSSIBILITY OF DEPORTATION) 

  

CRIMINAL LAW. 
  

DEFENDANT'S MOTION TO VACATE HIS CONVICTION BY GUILTY PLEA SHOULD NOT HAVE 
BEEN DENIED WITHOUT A HEARING, DEFENDANT SUFFICIENTLY ALLEGED HIS COUNSEL 

PROVIDED WRONG INFORMATION ABOUT THE POSSIBILITY OF DEPORTATION. 
  

The Fourth Department determined defendant's motion to vacate his conviction by guilty plea should not have been 
denied without a hearing. Defendant alleged his attorney wrongly told him there was no possibility defendant would be 
deported based upon the conviction: 
  

In support of his motion, defendant, who is not a United States citizen, submitted an affidavit in which he asserted 
that his attorney advised him prior to the plea that "there is no way in the world" that he would be deported as a 
result of his plea because he was being sentenced to less than five years in prison. Defendant further asserted that 
he would not have pleaded guilty had he been properly advised of the deportation consequences of the plea. 
According to defendant, he was deported to Jamaica after serving his term of imprisonment. 

  
As the Court of Appeals has held, an affirmative misstatement of the law regarding the deportation consequences 
of a plea may provide a basis for vacatur of the plea if it can be shown that the defendant was thereby prejudiced, 
i.e., there is a reasonable probability that the defendant would not otherwise have pleaded guilty ... . Here, we 
conclude that defendant's sworn assertions, if true, entitle him to relief and, because it cannot be said that his 
assertions are incredible as a matter of law, a hearing is required. We reject the People's contention that the court 
properly denied the motion because defendant failed to submit an affidavit from his former attorney corroborating 
his claim ... . Where, as here, defendant's "application is adverse and hostile to his trial attorney," it "is wasteful and 
unnecessary" to require the defendant to secure an affidavit from counsel, or to explain his failure to do so ... . 
Moreover, contrary to the People's further contention, defendant's assertion that he would not have pleaded guilty if 
he had been properly advised regarding deportation is sufficient to raise an issue of fact whether he was prejudiced 
by counsel's alleged error ... . People v Bennett, 2016 NY Slip Op 03608, 4th Dept 5-6-16 
  
  
 
 
 
 
  

 CRIMINAL LAW (FAILURE TO INSTRUCT SPECTATORS TO REMOVE OR COVER UP T-SHIRTS MEMORIALIZING THE 

MURDER VICTIM WAS HARMLESS ERROR)/T-SHIRTS MEMORIALIZING MURDER VICTIM (CRIMINAL TRIAL. FAILURE TO 
INSTRUCT SPECTATORS TO REMOVE OR COVER UP T-SHIRTS MEMORIALIZING THE MURDER VICTIM WAS HARMLESS 

ERROR) 

  
CRIMINAL LAW. 

  
FAILURE TO INSTRUCT SPECTATORS TO REMOVE OR COVER UP T-SHIRTS 

MEMORIALIZING THE MURDER VICTIM WAS HARMLESS ERROR. 
  

The Third Department determined County Court's failure to address T-shirts memorializing the murder victim worn by trial 
spectators was error, but the error was harmless: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03608.htm
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... [W]e find that County Court's failure to instruct the spectators to remove or cover up their T-shirts was error, but 
the court was attentive to the courtroom environment and interacted with the spectators in an authoritative yet 
sensitive manner. In addition, there is no evidence that the spectators who wore the T-shirts called attention to 
themselves during the trial, nor did the photograph or letters "R.I.P." convey anything other than remembrance of 
the victim. Consequently, we conclude that their conduct was not so egregious as to require reversal. We also find 
that the proof of defendant's guilt was so overwhelming that there was no reasonable possibility that this error 
might have contributed to his conviction ... . People v Jones, 2016 NY Slip Op 03770, 3rd Dept 5-12-16 

  
  
  
  
  
  

CRIMINAL LAW (FAILURE TO PROVIDE RACE-NEUTRAL REASON FOR CHALLENGE TO BLACK JUROR REQUIRED 
REVERSAL)/JURORS (CRIMINAL LAW, FAILURE TO PROVIDE RACE-NEUTRAL REASON FOR CHALLENGE TO BLACK JUROR 

REQUIRED REVERSAL)/BATSON CHALLENGE (CRIMINAL LAW, FAILURE TO PROVIDE RACE-NEUTRAL REASON FOR 
CHALLENGE TO BLACK JUROR REQUIRED REVERSAL) 

  
CRIMINAL LAW. 

  
FAILURE TO PROVIDE RACE-NEUTRAL REASON FOR CHALLENGE TO BLACK JUROR 

REQUIRED REVERSAL. 
  

The Second Department determined the prosecutor's failure to provide an adequate race-neutral reason for a peremptory 
challenge to a black juror required reversal: 
  

Here, during jury selection, the defendant made an application before the trial court pursuant to Batson, arguing 
that the prosecution was exercising its peremptory challenges in a discriminatory manner against prospective black 
jurors. The prosecutor proffered an explanation for challenging one of the two jurors at issue, stating that it was 
"just our instincts that we don't feel [prospective juror] number 4 would be a suitable juror for this particular trial." 
This explanation was inadequate ... . Under the circumstances, the fact that the prosecution, essentially, "offered 
no reason at all with respect to [its] challenge of the juror is dispositive of the Batson issue" ... . People v 
Jones, 2016 NY Slip Op 03758, 2nd Dept 5-11-16 

  
 
 
 
 
 
 

CRIMINAL LAW (SIDEWALK WAS NOT USED AS A DANGEROUS INSTRUMENT IN THIS ASSAULT CASE)/ASSAULT (SIDEWALK 
WAS NOT USED AS A DANGEROUS INSTRUMENT IN THIS ASSAULT CASE)/DANGEROUS INSTRUMENT (SIDEWALK WAS 

NOT USED AS A DANGEROUS INSTRUMENT IN THIS ASSAULT CASE) 

  
CRIMINAL LAW. 

  
SIDEWALK WAS NOT USED AS A DANGEROUS INSTRUMENT IN THIS ASSAULT CASE. 

  
The Second Department determined, under the facts, the sidewalk was not "used" as a dangerous instrument by the 
defendant. The defendant punched the victim who then fell and struck his head on the sidewalk, suffering very serious 
injury. Although it is possible to intentionally or recklessly "use" a sidewalk as a dangerous instrument, here the sidewalk 
was not "used" by the defendant to cause injury withn the meaning of the assault statute (Penal Law 120.05(4)): 
  

We agree with the People's interpretation of Penal Law § 120.05(4) that the reckless mens rea must be read to 
modify the phrase "by means of . . . a dangerous instrument" (see Penal Law § 15.05[3]), and that the statute does 
not, as the Supreme Court held, require "purposeful use" of the dangerous instrument (see Penal Law § 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03770.htm
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15.15[1]...). However, we disagree with the People's contention that Penal Law § 120.05(4) does not require that 
the serious physical injury be recklessly caused by the use of a dangerous instrument. Such a reading of the 
statute ignores the definition of dangerous instrument, which expressly focuses on the circumstances in which the 
instrument is "used" (Penal Law § 10.00[13]), and the use-oriented approach that has evolved directly from that 
definition ... . Moreover, a person can "use" a dangerous instrument in a reckless manner ... . Therefore, a 
conviction under Penal Law § 120.05(4) requires legally sufficient evidence establishing that the defendant 
recklessly "used" the dangerous instrument. People v McElroy, 2016 NY Slip Op 03897, 2nd Dept 5-18-16 

  

 
 
 
 
 

CRIMINAL LAW (REVERSIBLE ERROR TO RECONSIDER THE VERDICT)/VERDICTS (CRIMINAL LAW, REVERSIBLE ERROR TO 
RECONSIDER THE VERDICT)/LESSER INCLUDED OFFENSE (IN A BENCH TRIAL, REVERSIBLE ERROR TO FAIL TO NOTIFY 

COUNSEL, PRIOR TO SUMMATIONS, OF CONSIDERATION OF A LESSER INCLUDED OFFENSE) 

  
CRIMINAL LAW. 

  
REVERSIBLE ERROR TO RECONSIDER THE VERDICT. 

  
The First Department determined, in this bench trial, the court's failure to notify counsel, prior to summations, that it would 
consider a lesser included offense (attempted robbery) was reversible error. After the court found defendant guilty of 
attempted robbery, upon objection, the court allowed defense counsel to reopen his summation and issued another 
verdict. The First Department held the trial court did not have the power to reconsider the case after verdict: 
  

The trial court's failure to comply with CPL 320.20(5) by not notifying the parties that it intended to consider a lesser 
included offense until after it rendered the original verdict, constitutes reversible error. "After formal rendition of a 
verdict at a bench trial, a trial court lacks authority to reweigh the factual evidence and reconsider the verdict" ... . 
Here, it is undisputed that upon defendant's CPL 330.30 motion, the court reopened summations, and rendered a 
new verdict. Although this Court has previously held that failure to comply with CPL 320.20(5) constitutes harmless 
error when the defendant has the opportunity to address the lesser included offenses in a new summation ... , the 
same cannot be said here where the trial court attempted to rectify its error only after it rendered the verdict. ... 
  
We agree that the double jeopardy clause bars a new trial on the original indictment. The People must secure a 
new indictment if they wish to pursue further prosecution on the lesser included charge ... . People v Agola, 2016 
NY Slip Op 04004, 1st Dept 5-24-16 
  
 
 
 
 
 
 

CRIMINAL LAW (INDICTMENT DISMISSED ON SPEEDY TRIAL GROUNDS, DEFENDANT DID NOT CONSENT TO DELAY FOR 
DNA TEST RESULTS)/SPEEDY TRIAL (INDICTMENT DISMISSED ON SPEEDY TRIAL GROUNDS, DEFENDANT DID NOT 

CONSENT TO DELAY FOR DNA TEST RESULTS) 

  

CRIMINAL LAW. 
  

INDICTMENT DISMISSED ON SPEEDY TRIAL GROUNDS, DEFENDANT DID NOT CONSENT TO 
DELAY FOR DNA TEST RESULTS. 

  
The Second Department dismissed defendant's indictment on speedy trial grounds. The court found (1) defendant did not 
consent to the 121-day delay to obtain DNA test results, (2) the defendant did not seek the DNA test results in discovery, 
and (3) the People did not exercise due diligence in obtaining the DNA test results: 
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Contrary to the People's contention, the defendant did not consent to a 121-day period of delay ..., while the 
People were awaiting the DNA test results ... , and the People did not establish that the defendant expressly sought 
the DNA test results as part of a discovery request ... . In addition, because the People failed to exercise due 
diligence in obtaining DNA evidence, that period of delay was not excludable on the ground that their need to 
obtain the DNA test results constituted excusable, exceptional circumstances (see CPL 30.30[4][g] ...). Adding this 
period of time to the periods of delay correctly conceded by the People, the People exceeded the six-month period 
in which they were required to be ready for trial (see CPL 30.30[1][a]). People v Cox, 2016 NY Slip Op 04070, 
2nd Dept 5-25-16 
  
  
 
 
 
 
 
 

 
CRIMINAL LAW (DISABLED, ILL DEFENDANT SHOULD HAVE BEEN ALLOWED TO APPEAR REMOTELY BY VIDEO AT 

TRIAL)/VIDEO (CRIMINAL TRIAL, (DISABLED, ILL DEFENDANT SHOULD HAVE BEEN ALLOWED TO APPEAR REMOTELY BY 
VIDEO AT TRIAL) 

  
CRIMINAL LAW. 

  
DISABLED, ILL DEFENDANT SHOULD HAVE BEEN ALLOWED TO APPEAR REMOTELY BY 

VIDEO AT TRIAL. 
  

The First Department, reversing defendant's conviction, determined the trial court should have allowed the disabled and ill 
defendant to appear at trial remotely by video. Contrary to the trial court's reasoning, the prosecutor's consent to the 
procedure was not required: 
  

... [T]he court erred in believing that CPL article 182 restricted its authority to use video conferencing to effectuate a 
defendant's right to be present at trial. "Although the Legislature has primary authority to regulate court procedure, 
the Constitution permits the courts latitude to adopt procedures consistent with general practice as provided by 
statute," and "[b]y enacting Judiciary Law § 2-b(3), the Legislature has explicitly authorized the courts' use of 
innovative procedures where necessary to carry into effect the powers and jurisdiction possessed by [the court]" * * 
* 
  
... [W]e conclude that where the court essentially accepted defendant's claims of extreme pain and physical 
distress, where the alternative of electronic appearance was actually available based on the court's own efforts, 
where it was not employed only because the court wrongly believed that it lacked the required discretion ... , and 
where the accommodations actually offered by the court were far less efficacious, the court, despite the best 
intentions, failed to reasonably accommodate defendant's medical concerns ... . In these circumstances, 
defendant's waiver of the right to be present was not knowing, voluntary, and intelligent ... . People v Krieg, 2016 
NY Slip Op 04134, 1st Dept 5-31-16 
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 CRIMINAL LAW (COMBINED RACIAL-GENDER BIAS IS A PROPER SUBJECT OF A BATSON CHALLENGE TO THE REMOVAL 

OF A JUROR; APPELLATE DIVSION HAS INTEREST OF JUSTICE JURISDICTION TO REVIEW BATSON 
ERRORS)/APPEALS (CRIMINAL LAW, COMBINED RACIAL-GENDER BIAS IS A PROPER SUBJECT OF A BATSON CHALLENGE 

TO THE REMOVAL OF A JUROR; APPELLATE DIVSION HAS INTEREST OF JUSTICE JURISDICTION TO REVIEW BATSON 
ERRORS)/JURORS (CRIMINAL LAW, COMBINED RACIAL-GENDER BIAS IS A PROPER SUBJECT OF A BATSON CHALLENGE 

TO THE REMOVAL OF A JUROR; APPELLATE DIVSION HAS INTEREST OF JUSTICE JURISDICTION TO REVIEW BATSON 
ERRORS)/BATSON CHALLENGES (COMBINED RACIAL-GENDER BIAS IS A PROPER SUBJECT OF A BATSON CHALLENGE TO 

THE REMOVAL OF A JUROR; APPELLATE DIVSION HAS INTEREST OF JUSTICE JURISDICTION TO REVIEW BATSON 
ERRORS) 

  
CRIMINAL LAW, APPEALS. 

  
COMBINED RACIAL-GENDER BIAS IS A PROPER SUBJECT OF A BATSON CHALLENGE TO 

THE REMOVAL OF A JUROR; APPELLATE DIVISION HAS INTEREST OF JUSTICE 
JURISDICTION TO REVIEW BATSON ERRORS. 

  
The First Department, in a full-fledged opinion by Justice Manzanet-Daniels, over an extensive dissenting opinion, 
determined the trial judge's failure follow the protocol for Batson challenges to the prosecutor's removal of African-
American males from the jury required reversal. Although the issues were preserved, the court noted it had the power to 
exercise interest of justice jurisdiction over Batson issues. The court further held a combined racial/gender bias is the 
proper subject of a Batson challenge: 
  

The wholesale exclusion of black men from the jury gives rise to a mandatory inference of discrimination at the first 
step of the Batson inquiry ... . The prosecutor used peremptory strikes to eliminate black male jurors while not 
excluding others who expressed skepticism about the credibility of police officers, such as the woman on the first 
panel who stated that "sometimes the police [were] not [doing their job]," and "could be forceful . . . if . . . 
threatened," and the woman on the second panel who said she'd "seen things go both ways" with the police. * * * 
  
The court failed to follow the three-step Batson protocol. Although the prosecutor furnished some explanations for 
the strikes, he gave them only as to Hewitt and Prosser, not Lortey. Even if those explanations were accepted as 
facially neutral, the court was obliged to continue on to step three and afford defense counsel the opportunity to 
show that the prosecutor's stated reasons for the strikes were pretextual. Defense counsel was never given the 
opportunity to argue that the prosecutor's explanations were a pretext for discrimination. The court improperly 
combined steps and deviated from the Batson protocol, which cannot be considered harmless or nonprejudicial to 
defendant ... . People v Watson, 2016 NY Slip Op 03688, 1st Dept 5-10-16 
  

 
 
 
 
 
  

CRIMINAL LAW (COURT FAILED TO MAKE A MINIMAL INQUIRY INTO DEFENDANT'S COMPLAINT ABOUT A CONFLICT OF 
INTEREST WITH DEFENSE COUNSEL, CONVICTION REVERSED)/ATTORNEYS (CRIMINAL LAW, COURT FAILED TO MAKE A 

MINIMAL INQUIRY INTO DEFENDANT'S COMPLAINT ABOUT A CONFLICT OF INTEREST WITH DEFENSE COUNSEL, 
CONVICTION REVERSED) 

  
  

CRIMINAL LAW, ATTORNEYS. 
  

COURT FAILED TO MAKE A MINIMAL INQUIRY INTO DEFENDANT'S COMPLAINT ABOUT A 
CONFLICT OF INTEREST WITH DEFENSE COUNSEL, CONVICTION REVERSED. 

  
The Fourth Department reversed defendant's conviction because the trial judge did not make an adequate inquiry into 
defendant's complaint about a conflict of interest with defense counsel: 
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... [T]he court violated [defendant's] right to counsel when it failed to conduct a sufficient inquiry into his complaint 
regarding a conflict of interest with defense counsel. Prior to commencement of a scheduled suppression hearing, 
defense counsel informed the court that, based on recent discussions, defendant wanted to request new counsel, 
and that there had been a breakdown in communication between defense counsel and defendant regarding the 
issues that they needed to address. Defendant subsequently confirmed that he was requesting new assigned 
counsel and informed the court that he had filed a grievance against defense counsel resulting in a conflict of 
interest. '[A]lthough there is no rule requiring that a defendant who has filed a grievance against his attorney be 
assigned new counsel, [a] court [is] required to make an inquiry to determine whether defense counsel [can] 
continue to represent defendant in light of the grievance" ... . Moreover, "where potential conflict is acknowledged 
by counsel's admission of a breakdown in trust and communication, the trial court is obligated to make a minimal 
inquiry" ... . People v Tucker, 2016 NY Slip Op 03637, 4th Dept 5-6-16 
  
  
  
  
  
 
 
  

CRIMINAL LAW (PROVIDING AN UNREDACTED STATEMENT TO THE JURY BY MISTAKE DEPRIVED DEFENDANT OF A FAIR 
TRIAL AND REQUIRED REVERSAL)/EVIDENCE (CRIMINAL LAW, PROVIDING AN UNREDACTED STATEMENT TO THE JURY BY 

MISTAKE DEPRIVED DEFENDANT OF A FAIR TRIAL AND REQUIRED REVERSAL) 

  

CRIMINAL LAW, EVIDENCE. 
  

PROVIDING AN UNREDACTED STATEMENT TO THE JURY BY MISTAKE DEPRIVED 
DEFENDANT OF A FAIR TRIAL AND REQUIRED REVERSAL. 

  
The Second Department determined providing the unredacted statement to the jury by mistake deprived defendant of a 
fair trial, without regard to whether the mistake contributed to defendant's conviction: 
  

CPL 310.20(1) provides, "[u]pon retiring to deliberate, the jurors may take with them: . . . Any exhibits received in 
evidence at the trial which the court, after according the parties an opportunity to be heard upon the matter, in its 
discretion permits them to take." Here, the defendant's written statement was admitted into evidence at trial, but the 
parties agreed to redact the statement so as to omit a portion of it indicating, in part, that the defendant's girlfriend 
"attempted to say I [the defendant] raped her [the defendant's girlfriend]." The parties further agreed that they 
would return to court before the jury received that exhibit. The redacted portion of the statement was unrelated to 
the robbery for which the defendant was standing trial. However, in violation of CPL 310.20(1) and the parties' 
express agreement, the defendant's statement was mistakenly provided to the jury, without the attorneys having 
been notified first, and without the statement having been fully redacted ... . Instead of granting the defense 
attorney's motion for a mistrial, as it should have done in view of the highly prejudicial nature of the redacted 
portion of the statement, the Supreme Court gave an instruction regarding the statement that was ineffectual in 
curing the prejudice. "The right to a fair trial is self-standing," and where error operates to deprive the defendant of 
a fair trial, an appellate court "must reverse the conviction and grant a new trial, quite without regard to any 
evaluation as to whether the errors contributed to the defendant's conviction" ... . People v Reid, 2016 NY Slip Op 
03535, 2nd Dept 5-4-16 
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CRIMINAL LAW (EVIDENCE SUPPORTED JURY INSTRUCTION ON THE JUSTIFICATION DEFENSE, NEW TRIAL 
ORDERED)/EVIDENCE (CRIMINAL LAW, EVIDENCE SUPPORTED JURY INSTRUCTION ON THE JUSTIFICATION DEFENSE, 
NEW TRIAL ORDERED)/JUSTIFICATION DEFENSE (CRIMINAL LAW, EVIDENCE SUPPORTED JURY INSTRUCTION ON THE 

JUSTIFICATION DEFENSE, NEW TRIAL ORDERED) 

  
CRIMINAL LAW, EVIDENCE. 

  
EVIDENCE SUPPORTED JURY INSTRUCTION ON THE JUSTIFICATION DEFENSE, NEW TRIAL 

ORDERED. 
  

The Second Department determined the trial evidence supported defendant's request for a jury instruction of the 
justification defense. A new trial was ordered: 
  

Here, based upon the testimony of the People's witnesses, there was a reasonable view of the evidence that would 
permit the jury to conclude that the defendant reasonably believed that the use of deadly force was necessary to 
prevent Jimmy [the victim] from using deadly force against the defendant or his friend, Ranjit ... . There was 
testimony that, immediately before he was stabbed, Jimmy was belligerent and wielded a knife inside the 
defendant's home, and that he had threatened Ranjit's life. Significantly, Ranjit and another witness described 
Jimmy as the initial aggressor ... . Moreover, this incident occurred in the defendant's dwelling and, thus, to the 
extent that he believed that Jimmy was about to use deadly physical force against him, he was under no duty to 
retreat ... . People v Singh, 2016 NY Slip Op 03537, 2nd Dept 5-4-16 
  
  
  
  
  
 
 

  
CRIMINAL LAW (AMOUNT OF HEROIN ALLEGED TO HAVE BEEN SOLD NOT PROVEN, STATUTORY SALE AND RELATED 
CONSPIRACY COUNTS DISMISSED)/STATUTORY SALE (CRIMINAL LAW, AMOUNT OF HEROIN ALLEGED TO HAVE BEEN 

SOLD NOT PROVEN, STATUTORY SALE AND RELATED CONSPIRACY COUNTS DISMISSED)/WEIGHT OF DRUGS (AMOUNT 
OF HEROIN ALLEGED TO HAVE BEEN SOLD NOT PROVEN, STATUTORY SALE AND RELATED CONSPIRACY COUNTS 

DISMISSED) 
  

CRIMINAL LAW, EVIDENCE. 
  

AMOUNT OF HEROIN ALLEGED TO HAVE BEEN SOLD NOT PROVEN, STATUTORY SALE 
AND RELATED CONSPIRACY COUNTS DISMISSED. 

  
The Third Department reversed defendant's conviction of the statutory sale of more than one-half ounce of heroin and the 
related conspiracy conviction (the remaining 15 counts were not reversed). The court determined the evidence of the 
amount of heroin sold was equivocal: 
  

A statutory sale may be proven by evidence of an offer or agreement to sell drugs, but "the weight of the material 
must be independently shown" ... . Here, no narcotics were recovered by the police, and the proof of the weight of 
heroin that defendant agreed to procure for [codefendant] Cochran was equivocal; while the amount of 16 grams 
was discussed, Cochran also stated that he might purchase "something like that" or, because he had limited funds 
and other expenses, might "get something lower." As the People correctly argue, the full amount of transferred 
narcotics need not always be recovered to satisfy the weight requirement when a sale is based upon an offer or an 
agreement; nevertheless, there must be some form of independent evidence from which the total weight can be 
extrapolated ... . As there was none here, defendant's conviction for criminal sale of a controlled substance in the 
second degree is reversed and the corresponding count of the indictment dismissed ... . People v Wright, 2016 
NY Slip Op 03550, 3rd Dept 5-5-15 
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CRIMINAL LAW (DENIAL, WITHOUT A HEARING, OF DEFENSE MOTION TO PRESENT EXPERT TESTIMONY ON THE SCIENCE 
OF FALSE CONFESSIONS WAS AN ABUSE OF DISCRETION)/EVIDENCE (CRIMINAL LAW, DENIAL, WITHOUT A HEARING, OF 

DEFENSE MOTION TO PRESENT EXPERT TESTIMONY ON THE SCIENCE OF FALSE CONFESSIONS WAS AN ABUSE OF 
DISCRETION)/FALSE CONFESSIONS (CRIMINAL LAW, DENIAL, WITHOUT A HEARING, OF DEFENSE MOTION TO PRESENT 

EXPERT TESTIMONY ON THE SCIENCE OF FALSE CONFESSIONS WAS AN ABUSE OF DISCRETION)/EXPERT OPINION 
EVIDENCE (CRIMINAL LAW, DENIAL, WITHOUT A HEARING, OF DEFENSE MOTION TO PRESENT EXPERT TESTIMONY ON 

THE SCIENCE OF FALSE CONFESSIONS WAS AN ABUSE OF DISCRETION) 

  
CRIMINAL LAW, EVIDENCE. 

  
DENIAL, WITHOUT A HEARING, OF DEFENSE MOTION TO PRESENT EXPERT TESTIMONY ON 

THE SCIENCE OF FALSE CONFESSIONS WAS AN ABUSE OF DISCRETION. 
  

The First Department, in a full-fledged opinion by Justice Kapnick, over an extensive two-justice dissent, determined, 
under the facts, the trial court abused its discretion when it denied, without a hearing, defendant's motion to 
present expert opinion evidence concerning the science of false confessions: 
  

First, there is no dispute that Dr. Drob concluded that defendant exhibited traits such as, "borderline intellectual 
functioning, cognitive, social and emotional immaturity, severe deficits in reality testing and deficits in the capacity 
to understand the actions and intentions of others, deficits in his capacity to cope with interpersonal stress, anxiety, 
depression, dependency, passivity and a desire to please others, and a concomitant tendency to rely on others for 
direction and support." There can also be no dispute that these particular mental conditions and personality traits 
are ones that research studies have linked to false confessions, and that the Court of Appeals has recognized this 
link (Bedessie, 19 NY3d at 159 ...). 

  
Second, certain conditions of the interrogation suggest that defendant could have been induced to confess falsely 
to the crimes at issue. The defense urges that the detectives' interrogation employed a variety of techniques that 
scientific research has shown to be highly correlated with eliciting false confessions. ... 

  
Finally, this is a case ... that turns on the accuracy of defendant's confessions.  People v Evans, 2016 NY Slip Op 
03988, 1st Dept 5-19-16 
  
  
  
  
  
  
  

CRIMINAL LAW (33 HOUR DELAY IN ARRAIGNMENT, UNDER THE FACTS, DID NOT RENDER STATEMENT INVOLUNTARILY 
MADE)/EVIDENCE (CRIMINAL LAW, 33 HOUR DELAY IN ARRAIGNMENT, UNDER THE FACTS, DID NOT RENDER STATEMENT 

INVOLUNTARILY MADE) 

  

CRIMINAL LAW, EVIDENCE. 
  

33 HOUR DELAY IN ARRAIGNMENT, UNDER THE FACTS, DID NOT RENDER STATEMENT 
INVOLUNTARILY MADE. 

  
The Second Department, in affirming defendant's conviction over a dissent, determined a 33 hour delay of arraignment 
did not, under the facts, render defendant's statement involuntarily made: 
  

... [T]he testimony at the suppression hearing demonstrated that approximately 29-33 hours passed between the 
defendant's arrest and his arraignment and that he provided statements after being in custody for approximately 
25-28 hours. ... [T]his was not a typical armed robbery case, and ... the delay in arraignment was satisfactorily 
explained. The NYPD coordinated with three other law enforcement agencies to investigate not only the attempted 
murder and two robbery charges, but also the extent to which the defendant used false identities and counterfeit 
money in various jurisdictions, before presenting these matters at arraignment, where a judge would be considering 
the likelihood that the defendant would return to court before setting bail. Notably, prior to obtaining a statement 
from the defendant, the lead detective traveled to the hospital where the victim was recovering, conducted a photo 
array identification procedure when the victim became available, and then traveled back to the station house. 
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Under these circumstances, we conclude that the delay in arraigning the defendant was attributable to a thorough 
and necessary police investigation. Thus, his "detention [was not] prolonged beyond a time reasonably necessary 
to accomplish the tasks required to bring [him] to arraignment" ... . Further, the record does not otherwise 
demonstrate that the police unnecessarily delayed the arraignment in order to obtain an involuntary confession ... 
. People v Johnson, 2016 NY Slip Op 03896, 2nd Dept 5-18-16 

  
  

 
 
 
 
  

CRIMINAL LAW (SORA RISK ASSESSMENT, EVIDENCE SUPPORTING UPWARD DEPARTURE WAS SPECULATIVE AND DID 
NOT RISE TO THE LEVEL CLEAR AND CONVINCING)/SEX OFFENDER REGISTRATION ACT (EVIDENCE 

SUPPORTING UPWARD DEPARTURE WAS SPECULATIVE AND DID NOT RISE TO THE LEVEL CLEAR AND 
CONVINCING)/SORA (EVIDENCE SUPPORTING UPWARD DEPARTURE WAS SPECULATIVE AND DID NOT RISE TO THE 
LEVEL CLEAR AND CONVINCING)/UPWARD DEPARTURE (SORA, EVIDENCE SUPPORTING UPWARD DEPARTURE WAS 

SPECULATIVE AND DID NOT RISE TO THE LEVEL CLEAR AND CONVINCING)/EVIDENCE (SORA RISK 
ASSESSMENT, EVIDENCE SUPPORTING UPWARD DEPARTURE WAS SPECULATIVE AND DID NOT RISE TO THE LEVEL 

CLEAR AND CONVINCING) 

  
CRIMINAL LAW, SEX OFFENDER REGISTRATION ACT (SORA) 

  
EVIDENCE SUPPORTING UPWARD DEPARTURE WAS SPECULATIVE AND DID NOT RISE TO 

THE LEVEL CLEAR AND CONVINCING. 
  

The Fourth Department, over a two-justice dissent, determined the evidence was not sufficient to justify and upward 
departure from a Level Two to a Level Three sex offender. Defendant restricted the freedom of a child who subsequently 
was either released or escaped when her friend, who had escaped, called for her. Defendant was convicted of attempted 
kidnapping. County Court's upward departure was, in the opinion of the majority, based upon speculation about 
defendant's motives and intentions, which did not rise to the level of clear and convincing evidence of aggravating 
circumstances not taken into account by the risk assessment: 
  

We agree with defendant that the court erred in granting the People's request for an upward departure from a 
presumptive level two risk to a level three risk based upon its assumption that the victim would have suffered 
greater harm had the other child not intervened and allowed the victim to escape. While it may be reasonable to 
assume that defendant had sinister intentions when he lured two young children into his home, such an assumption 
does not constitute the requisite "clear and convincing evidence that there exist aggravating circumstances of a 
kind or to a degree not adequately taken into account by the risk assessment guidelines"... . People v 
Baldwin, 2016 NY Slip Op 03609, 4th Dept 5-6-16 

  
 
 

 

DISCIPLINARY HEARINGS (INMATES) 
 
 
 

DISCIPLINARY HEARINGS (INMATES) (HEARING OFFICER DID NOT MAKE AN ADEQUATE EFFORT TO FIND WITNESSES, 
NEW HEARING REQUIRED) 

  

DISCIPLINARY HEARINGS (INMATES). 
  

HEARING OFFICER DID NOT MAKE AN ADEQUATE EFFORT TO FIND WITNESSES, NEW 
HEARING REQUIRED. 

  
The Third Department determined the hearing officer's failure to make an adequate attempt to locate the witnesses 
petitioner wanted to testify at the hearing required a new hearing: 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03896.htm
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At the hearing, petitioner requested the testimony of two fellow inmates. He did not know the inmates' names, but 
identified them by their nicknames and each of the cell blocks in which they were housed. Although the Hearing 
Officer made a phone call in an effort to locate one of these inmates, he made no effort to locate the other one, 
stating that petitioner did not provide him with enough information. Although petitioner's description of the 
requested witnesses was limited, in our view it was sufficiently detailed in that an attempt to locate them would not 
have been overly burdensome. Accordingly, the Hearing Officer's failure to make a reasonable effort to locate the 
inmates violated petitioner's right to call witnesses ... . * * * 
  
Given that the Hearing Officer articulated a good-faith reason for denying the witnesses and for his lack of effort in 
locating them, we find that petitioner's regulatory right to call witnesses was violated and not his constitutional right, 
and remittal for a new hearing is the proper remedy... . Matter of Allaway v Prack, 2016 NY Slip Op 03777, 3rd 
Dept 5-12-16 
  
  
  
  
  
  
  
  

DISCIPLINARY HEARINGS (INMATES) (HEARING OFFICER IMPROPERLY LIMITED THE NUMBER OF WITNESS PETITIONER 
COULD CALL, NEW HEARING REQUIRED) 

  

DISCIPLINARY HEARINGS (INMATES). 
  

HEARING OFFICER IMPROPERLY LIMITED THE NUMBER OF WITNESS PETITIONER COULD 
CALL, NEW HEARING REQUIRED. 

  
The Third Department determined the hearing officer improperly limited the number of witnesses petitioner could call for 
the hearing. a new hearing was required: 
  

Prior to the hearing, petitioner gave his assistant a list of 13 potential inmate witnesses who might testify. At the 
hearing, it appears that he wished to have some of these witnesses testify, but the content of their proposed 
testimony was never ascertained by the Hearing Officer. Instead, the Hearing Officer limited the number of 
witnesses to three, stating that he was not going to allow redundant testimony. Significantly, however, the Hearing 
Officer never explained the reason that the testimony would be redundant and this is not clear from the record. 
Under these circumstances, we find that the denial of the remaining inmate witnesses was error... . Matter of 
Payton v Annucci, 2016 NY Slip Op 03791, 3rd Dept 5-12-16 
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DOG-BITE 
  

DOG-BITE (COMPLAINT PROPERLY DISMISSED)/STRICT LIABILITY IN TORT (DOG-BITE COMPLAINT PROPERLY DISMISSED) 

  
DOG-BITE, STRICT LIABILITY IN TORT. 

  

DOG-BITE COMPLAINT PROPERLY DISMISSED. 
  

The Second Department determined plaintiffs' complaint in this dog-bite case was properly dismissed. There was no 
showing the dog had ever exhibited any vicious propensities: 

  
The evidence submitted in support of [defendants' motion for summary judgment], including the deposition 
transcripts of the testimony of each plaintiff and each defendant, established that the defendants were not aware, 
nor should they have been aware, that this dog had ever bitten anyone or exhibited any aggressive behavior or 
vicious propensities. The deposition testimony demonstrated that prior to the subject incident, the dog at most 
merely barked at guests when they first came to the house. The dog did not snap its teeth. It did not chase people. 
The dog generally stayed in the kitchen, but was not kept away for the safety of others. The infant plaintiff had been 
a guest on multiple occasions at the defendants' home without concern about any vicious propensities of the dog. 
There was no evidence that the dog was trained to guard the home ... . Ioveno v Schwartz, 2016 NY Slip Op 
04023, 2nd Dept 5-25-16 

 

 
 
 
  

EDUCATION-SCHOOL LAW 
 

EDUCATION-SCHOOL LAW (DENIAL OF APPEAL OF UNSATISFACTORY RATING OF TEACHER 
ANNULLED)/TEACHERS (DENIAL OF APPEAL OF UNSATISFACTORY RATING OF TEACHER ANNULLED) 

  
EDUCATION-SCHOOL LAW. 

  
DENIAL OF TEACHER’S APPEAL OF UNSATISFACTORY RATING ANNULLED.  

  
The First Department, reversing Supreme Court, annulled a determination denying the petitioner-teacher’s appeal of an 
unsatisfactory performance rating: 
  

The record demonstrates deficiencies in the performance review process resulting in petitioner’s unsatisfactory 
rating (U-Rating) for the 2012-2013 school year that were not merely technical but undermined the integrity and 
fairness of the process … . Petitioner was not given an adequate opportunity to improve her performance, and the 
observation reports did not suffice to alert her that her year-end rating was at risk. 

  
Petitioner’s account of the post-observation conference … , where the principal allegedly focused on the Annual 
Review, rather than perceived flaws in petitioner’s lesson, was not refuted at the hearing and, when viewed 
alongside the other evidence presented, raises a factual issue as to whether the principal engineered the U-Rating 
to force petitioner from her job for refusing to go along with her policy of steering children into special education 
classes despite parental wishes to the contrary. Matter of Taylor v City of New York, 2016 NY Slip Op 03454, 1st 
Dept 5-3-16 

  
  
  
  
  
  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04023.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04023.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03454.htm
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EDUCATION-SCHOOL LAW (EDUCATION LAW STATUTE REQUIRING A 60% MAJORITY TO AUTHORIZE A PROPERTY TAX 
INCREASE OVER THE STATUTORY CAP (TO FUND SCHOOL DISTRICTS) IS CONSTITUTIONAL)/TAX LAW (EDUCATION LAW 

STATUTE REQUIRING A 60% MAJORITY TO AUTHORIZE A PROPERTY TAX INCREASE OVER THE STATUTORY CAP (TO 
FUND SCHOOL DISTRICTS) IS CONSTITUTIONAL)/CONSITUTIONAL LAW (EDUCATION LAW STATUTE REQUIRING A 60% 
MAJORITY TO AUTHORIZE A PROPERTY TAX INCREASE OVER THE STATUTORY CAP (TO FUND SCHOOL DISTRICTS) IS 

CONSTITUTIONAL) 

  

EDUCATION-SCHOOL LAW, TAX LAW, CONSTITUTIONAL LAW. 
  

EDUCATION LAW STATUTE REQUIRING A 60% MAJORITY TO AUTHORIZE A PROPERTY TAX 
INCREASE OVER THE STATUTORY CAP (TO FUND SCHOOL DISTRICTS) IS 

CONSTITUTIONAL. 
  

The Third Department, in a full-fledged opinion by Justice Devine, over a partial dissent, determined the Education 
Law statute which requires a 60% majority vote to increase property taxes beyond the statutory cap (to fund local school 
districts) is constitutional.  The Election Article of the New York Constitution, the due process clause, the right to equal 
protection under the law, and the fundamental right to vote were deemed not to have been violated by the statute. With 
regard to the equal protection argument, the court wrote: 
  

Defendants suggest, and plaintiffs do not dispute, that Education Law § 2023-a ,,, [was] designed with the 
legitimate goal in mind of restraining onerous property tax increases that were believed to be depressing economic 
activity in the State … . Plaintiffs suggest that it is irrational to achieve this legitimate aim in a manner that impairs 
local control of schools and deters poorer school districts that would otherwise seek a property tax increase over 
the tax cap to keep pace with educational needs. It suffices to say that, while Education Law § 2023-a 
… incentivize[s] districts and their residents to avoid property tax increases over the tax cap, neither prevents such 
increases if sufficient community support exists for them (see Education Law § 2023-a [6]). The differences in the 
services offered by various school districts accordingly result from a permissible consequence of local control over 
schools, namely, the variable “willingness of the taxpayers of [different] districts to pay for and to provide enriched 
educational services and facilities beyond what the basic per pupil expenditure figures will permit” … . Inasmuch as 
there is nothing irrational in this, plaintiffs’ equal protection claims fail … . New York State United Teachers v 
State of New York, 2016 NY Slip Op 03572, 3rd Dept 5-5-16 

  
  
 
 
 

EMINENT DOMAIN 
 
 
EMINENT DOMAIN (CLAIMANTS DID NOT DEMONSTRATE THE FEASIBILITY OF USE OF THE CONDEMNED LAND FOR HIGH-
RISE RESIDENTIAL AS THE HIGHEST AND BEST USE)/HIGHEST AND BEST USE (EMINENT DOMAIN, CLAIMANTS DID NOT 

DEMONSTRATE THE FEASIBILITY OF USE OF THE CONDEMNED LAND FOR HIGH-RISE RESIDENTIAL AS THE HIGHEST AND 
BEST USE) 

  
EMINENT DOMAIN. 

  
CLAIMANTS DID NOT DEMONSTRATE THE FEASIBILITY OF USE OF THE CONDEMNED LAND 

FOR HIGH-RISE RESIDENTIAL AS THE HIGHEST AND BEST USE. 
  

The Second Department determined claimants did not demonstrate it was feasible the highest and best use of 
condemned waterfront property would be high-rise residential. The court explained the law: 

  
The bedrock of eminent domain law is the principle that, when private property is taken for public use, the 
condemning authority must "compensate the owner so that he may be put in the same relative position, insofar as 
this is possible, as if the taking had not occurred" ... . "The measure of damages must reflect the fair market value 
of the property in its highest and best use on the date of the taking, regardless of whether the property is being put 
to such use at the time" ... . Moreover, "[i]t is necessary to show that there is a reasonable possibility that the 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03572.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03572.htm
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property's highest and best asserted use could or would have been made within the reasonably near future, and a 
use which is no more than a speculative or hypothetical arrangement may not be accepted as the basis for an 
award"... . 

  
" [A] condemnee may not receive an enhanced value for its property where the enhancement is due to the 
property's inclusion within a redevelopment plan'" ... . Thus, for example, property zoned for industrial use " should 
be valued in accordance with the industrial zoning designation which would apply if the redevelopment plan did not 
exist,' for [a] condemnee is only entitled to compensation for what it has lost, not for what the condemnor has 
gained'" ... . Matter of Queens W. Dev. Corp. v Nixbot Realty Assoc., 2016 NY Slip Op 03746, 2nd Dept 5-11-
16 

 
 
 
 
 
 
  

EMPLOYMENT LAW 
  

EMPLOYMENT LAW (COMPLAINT STATED A CAUSE OF ACTION UNDER THE WHISTLEBLOWER STATUTE)/LABOR 
LAW (COMPLAINT STATED A CAUSE OF ACTION UNDER THE WHISTLEBLOWER STATUTE)/WHISTLEBLOWER 

STATUTE (COMPLAINT STATED A CAUSE OF ACTION UNDER LABOR LAW 740) 
  

EMPLOYMENT LAW. 
  

COMPLAINT STATED A CAUSE OF ACTION UNDER THE WHISTLEBLOWER STATUTE. 
  

The Second Department, reversing Supreme Court, determined plaintiff had stated a cause of action under Labor Law 
740, the whistleblower statute: 
  

Labor Law § 740 creates a cause of action in favor of an employee who has suffered a “retaliatory personnel 
action” as a consequence of, inter alia, “disclos[ing], or threaten[ing] to disclose to a supervisor or to a public body 
an activity, policy or practice of the employer that is in violation of law, rule or regulation which violation creates and 
presents a substantial and specific danger to the public health or safety,” or as a consequence of “object[ing] to, or 
refus[ing] to participate in any such activity, policy or practice in violation of a law, rule or regulation” … . … 
  
The complaint alleged, among other things, that the plaintiff was offered a promotion … . The complaint also 
alleged that the terms of the promotion would have placed the plaintiff under the supervision of the defendant 
Tonya Parker, who was not among the class of persons authorized by law or regulation to supervise a registered 
nurse in clinical activities. The complaint also alleged that the plaintiff pointed out that Parker was not authorized to 
supervise her, but the terms of the promotion were not changed. The complaint further alleged that after the plaintiff 
declined to accept the promotion, she was discharged from her position as Head of Nursing, and another nurse 
was given the position that plaintiff had turned down, under Parker’s supervision. Fough v August Aichhorn Ctr. 
For Adolescent Residential Care, Inc., 2016 NY Slip Op 03469, 2nd Dept 5-4-16 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03746.htm
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EMPLOYMENT LAW (BAR AND SECURITY COMPANY COULD BY LIABLE FOR AN ASSAULT BY A SECURITY UNDER THE 
DOCTRINE OF RESPONDEAT SUPERIOR)/ASSAULT (BAR AND SECURITY COMPANY COULD BY LIABLE FOR AN ASSAULT 

BY A SECURITY UNDER THE DOCTRINE OF RESPONDEAT SUPERIOR)/SECURITY GUARDS (BAR AND SECURITY COMPANY 
COULD BY LIABLE FOR AN ASSAULT BY A SECURITY UNDER THE DOCTRINE OF RESPONDEAT SUPERIOR)/RESPONDEAT 
SUPERIOR (BAR AND SECURITY COMPANY COULD BY LIABLE FOR AN ASSAULT BY A SECURITY UNDER THE DOCTRINE 

OF RESPONDEAT SUPERIOR) 

  
EMPLOYMENT LAW, ASSAULT. 

  
BAR AND SECURITY COMPANY COULD BE LIABLE FOR AN ASSAULT BY A SECURITY 

GUARD UNDER THE DOCTRINE OF RESPONDEAT SUPERIOR. 
  

The First Department, reversing Supreme Court, determined defendants' motion for a directed verdict should not have 
been granted. Plaintiff alleged he was punched and severely injured by a man dressed like other security guards at a bar. 
The bar (Hiro) and the security company (NEC) could be liable under the doctrine of respondeat superior. A new trial was 
ordered: 
  

The trial court erred in granting Hiro's motion for a directed verdict, since there is evidence to support a reasonable 
jury's finding that plaintiff's assailant was a Hiro employee or an NEC employee who was supervised by Hiro, for 
whose acts Hiro could have been found liable upon the theory of respondeat superior ... . An attack on plaintiff by a 
security guard could be found to be within the scope of the guard's employment ... . Plaintiff's inability to identify his 
assailant, who left after the incident, does not preclude him from recovery ... . Jones v Hiro Cocktail 
Lounge, 2016 NY Slip Op 04110, 1st Dept 5-26-16 

  
 

 

 
FAMILY LAW 

 

  
FAMILY LAW (FAMILY COURT ABUSED ITS DISCRETION BY REFUSING TO ALLOW MOTHER TO APPEAR BY 
TELEPHONE FROM FLORIDA)/TELEPHONE, APPEARANCE BY (FAMILY COURT ABUSED ITS DISCRETION BY 

REFUSING TO ALLOW MOTHER TO APPEAR BY TELEPHONE FROM FLORIDA) 
  

FAMILY LAW. 
  

FAMILY COURT ABUSED ITS DISCRETION BY REFUSING TO ALLOW MOTHER TO APPEAR 
BY TELEPHONE FROM FLORIDA. 

  
The Fourth Department determined Family Court, in a neglect proceeding, abused its discretion by refusing mother’s 
request to appear by telephone: 
  

The record establishes that the mother moved to Florida, with financial assistance from DSS, during the period 
between the fact-finding hearing and the dispositional hearing. She requested permission to make future 
appearances by telephone, and the court denied the request, citing “the facts and circumstances of the case” and 
its preference that the mother be present “as any party of the proceeding should be present.” While section 75-j 
does not require courts to allow testimony by telephone or electronic means in all cases … , we conclude that the 
ruling here, in which the court failed to consider the impact of the mother’s limited financial resources on her ability 
to travel to New York, was an abuse of discretion … . Matter of Thomas B. (Calla B.), 2016 NY Slip Op 03640, 
4th Dept, 5-6-16 
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FAMILY LAW (VISITATION PROPERLY GRANTED TO GRANDMOTHER DESPITE ANIMOSITY BETWEEN GRANDMOTHER AND 
FATHER)/GRANDMOTHER, VISITATION RIGHTS (VISITATION PROPERLY GRANTED TO GRANDMOTHER DESPITE 

ANIMOSITY BETWEEN GRANDMOTHER AND FATHER) 

  
FAMILY LAW. 

  
VISITATION PROPERLY GRANTED TO GRANDMOTHER DESPITE ANIMOSITY BETWEEN 

GRANDMOTHER AND FATHER. 
  

The Second Department determined Family Court properly found grandmother was entitled to visitation. Animosity 
between father and grandmother is not a sufficient basis for denial of visitation: 
  

" When a grandparent seeks visitation pursuant to Domestic Relations Law § 72(1), the court must make a two-part 
inquiry'"  ... . "First, it must find that the grandparent has standing, based on, inter alia, equitable considerations" ... 
. "If it concludes that the grandparent has established standing to petition for visitation, then the court must 
determine if visitation is in the best interests of the child" ... . "In considering whether a grandparent has standing to 
petition for visitation based upon circumstances show[ing] that conditions exist which equity would see fit to 
intervene' (Domestic Relations Law § 72 [1]), an essential part of the inquiry is the nature and extent of the 
grandparent-grandchild relationship,' among other factors" ... . The court must also consider " the nature and basis 
of the parents' objection to visitation'" ... . Matter of Seddio v Artura, 2016 NY Slip Op 04063, 2nd Dept 5-26-16 

  
  

  
  
  
  

FAMILY LAW (FAMILY COURT SHOULD HAVE GRANTED PETITION FOR GUARDIANSHIP AND MADE FINDINGS ALLOWING 
CHILD TO PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS)/IMMIGRATION LAW (FAMILY COURT SHOULD HAVE 

GRANTED PETITION FOR GUARDIANSHIP AND MADE FINDINGS ALLOWING CHILD TO PETITION FOR SPECIAL IMMIGRANT 
JUVENILE STATUS)/SPECIAL IMMIGRANT JUVENILE STATUS (FAMILY COURT SHOULD HAVE GRANTED PETITION FOR 
GUARDIANSHIP AND MADE FINDINGS ALLOWING CHILD TO PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS) 

  
FAMILY LAW, IMMIGRATION LAW. 

  
FAMILY COURT SHOULD HAVE GRANTED PETITION FOR GUARDIANSHIP AND MADE 

FINDINGS ALLOWING CHILD TO PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS. 
  

The Second Department, reversing Family Court, determined the petition for guardianship of the child should have been 
granted, and Family Court should have made the findings necessary for the child to petition for Special Immigrant Juvenile 
Status (SIJS): 
  

Here, the child is under the age of 21 and unmarried, and since we have appointed Daniel J. K. as the child's 
guardian, the child is dependent on a juvenile court within the meaning of 8 USC § 1101(a)(27)(J)(i) ... . We further 
find that the record fully supports the child's contention that his reunification with the father is not a viable option 
due to parental neglect ... . Lastly, the record reflects that it would not be in the child's best interests to be returned 
to El Salvador. Matter of Axel S.D.C. v Elena A.C., 2016 NY Slip Op 04046, 2nd Dept 5-25-16 
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FAMILY LAW (LIQUIDATED DAMAGES CLAUSE IN SEPARATION AGREEMENT CONSTITUTED AN UNENFORCEABLE 

PENALTY)/CONTRACT LAW (LIQUIDATED DAMAGES CLAUSE IN SEPARATION AGREEMENT CONSTITUTED AN 
UNENFORCEABLE PENALTY)/DAMAGES (LIQUIDATED DAMAGES CLAUSE IN SEPARATION AGREEMENT CONSTITUTED AN 

UNENFORCEABLE PENALTY) 

  
FAMILY LAW, CONTRACT LAW, DAMAGES. 

  
LIQUIDATED DAMAGES CLAUSE IN SEPARATION AGREEMENT CONSTITUTED AN 

UNENFORCEABLE PENALTY. 
  

The Second Department determined the liquidated damages clause in a separation agreement constituted an 
unenforceable penalty. The clause provided that, upon a breach of any of the terms, child support would increase from 
$1500 per month to over $5000: 
  

"[P]arties to an agreement may provide for the payment of liquidated damages upon its breach, and such damages 
will be upheld if (1) the amount fixed is a reasonable measure of the probable actual loss in the event of breach, 
and (2) the actual loss suffered is difficult to determine precisely. However, if the liquidated damages do not bear a 
reasonable proportion to the loss actually sustained by a breach, they will constitute an unenforceable penalty" ... . 

  
Here, the parties entered into a separation agreement ... which was incorporated but not merged into the judgment 
of divorce. In relevant part, the agreement provided that ... the defendant would pay $1,500 per month in child 
support until the date of the sale of the marital residence, and $5,076.29 per month thereafter. However, if at any 
time prior to the sale of the marital residence, the defendant was not in compliance with "all of the terms" of the 
agreement, then his child support obligation would be increased to $5,076.29 per month. 

  
Contrary to the plaintiff's contention, the Supreme Court correctly determined that the subject provision, as drafted, 
constituted an unenforceable penalty clause ... . Fitzpatrick v Fitzpatrick, 2016 NY Slip Op 04018, 2nd Dept 5-
25-16 

 

 

 
 

FRAUD 
  
FRAUD (PLAINTIFF, A SOPHISTICATED INVESTOR, DID NOT STATE A CAUSE OF ACTION FOR FRAUD ON THE PART OF THE 
COMPANY IN WHICH PLAINTIFF INVESTED, PLAINTIFF HAD THE MEANS TO DISCOVER THE TRUTH BEHIND ANY ALLEGED 
FALSE CLAIMS)/CORPORATION LAW (PLAINTIFF, A SOPHISTICATED INVESTOR, DID NOT STATE A CAUSE OF ACTION FOR 
FRAUD ON THE PART OF THE COMPANY IN WHICH PLAINTIFF INVESTED, PLAINTIFF HAD THE MEANS TO DISCOVER THE 
TRUTH BEHIND ANY ALLEGED FALSE CLAIMS)/CORPORATION LAW (PLAINTIFF, A SOPHISTICATED INVESTOR, DID NOT 

STATE A CAUSE OF ACTION FOR FRAUD ON THE PART OF THE COMPANY IN WHICH PLAINTIFF INVESTED AND 
PURCHASED A CONTROLLING INTEREST, PLAINTIFF HAD THE MEANS TO DISCOVER THE TRUTH BEHIND ANY ALLEGED 

FALSE CLAIMS) 

  
  

FRAUD, CORPORATION LAW. 
  

PLAINTIFF, A SOPHISTICATED INVESTOR, DID NOT STATE A CAUSE OF ACTION FOR 
FRAUD ON THE PART OF THE COMPANY IN WHICH PLAINTIFF INVESTED AND PURCHASED 

A CONTROLLING INTEREST, PLAINTIFF HAD THE MEANS TO DISCOVER THE TRUTH 
BEHIND ANY ALLEGED FALSE CLAIMS. 

  
The First Department, in a full-fledged opinion by Justice Gische, determined plaintiff, a sophisticated investor, did not 
state a cause of action for fraud on the part of the company (DuCool) in which plaintiff invested: 
  

Where a cause of action is based in fraud, "the complaint must allege misrepresentation or concealment of a 
material fact, falsity, scienter on the part of the wrongdoer, justifiable reliance and resulting injury" ... . Furthermore, 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04018.htm
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where the plaintiff is a sophisticated party, "if the facts represented are not matters peculiarly within the 
[defendant's] knowledge, and the [plaintiff] has the means available to [it] of knowing, by the exercise of ordinary 
intelligence, the truth or the real quality of the subject of the representation, [the plaintiff] must make use of those 
means, or [it] will not be heard to complain that [it] was induced to enter into the transaction by misrepresentations" 
... . Circumstances constituting fraud must be set forth in a complaint in detail (CPLR 3016[b]). * * * 
  
Plaintiff is an experienced and sophisticated investor. It did not plead facts to support the justifiable reliance 
element of fraud ... . Plaintiff had total, unfettered access to every aspect of DuCool's company information both 
before and after its initial investment, even before it held a controlling interest in DuCool. Although learning through 
the due diligence conducted by its own technology and business consultants that there were frequent technological 
problems with DuCool products, some of them "severe," plaintiff proceeded to invest in the company. Thereafter, 
as the 49% shareholder, plaintiff had the largest percentage ownership of any individual shareholder and it had 
access to information concerning the operations of the business. There is no factual basis on which to conclude 
that the alleged fraud involved matters peculiarly within defendants' knowledge, because plaintiff had the means to 
discover the truth behind any false claims about the condition of the company and whether this was a feasible 
investment... . MP Cool Invs. Ltd. v Forkosh, 2016 NY Slip Op 04159, 1st Dept 5-31-16 

  
 

  
 
 
 

FREEDOM OF INFORMATION LAW (FOIL) 
 

FREEDOM OF INFORMATION LAW (FOIL) (RECORDS OF THE USE OF VANS BY THE NYPD WHICH SCAN BUILDINGS AND 
VEHICLES FOR EXPLOSIVES AND DRUGS EXEMPT FROM DISCLOSURE; RECORDS RELATING TO THE HEALTH AND 

SAFETY EFFECTS OF THE SCANNING ARE NOT EXEMPT)/SURVEILLANCE (RECORDS OF THE USE OF VANS BY THE NYPD 
WHICH SCAN BUILDINGS AND VEHICLES FOR EXPLOSIVES AND DRUGS EXEMPT FROM DISCLOSURE; RECORDS 

RELATING TO THE HEALTH AND SAFETY EFFECTS OF THE SCANNING ARE NOT EXEMPT)/POLICE (RECORDS OF THE USE 
OF VANS BY THE NYPD WHICH SCAN BUILDINGS AND VEHICLES FOR EXPLOSIVES AND DRUGS EXEMPT FROM 

DISCLOSURE; RECORDS RELATING TO THE HEALTH AND SAFETY EFFECTS OF THE SCANNING ARE NOT 
EXEMPT)/BACKSCATTER TECHNOLOGY (RECORDS OF THE USE OF VANS BY THE NYPD WHICH SCAN BUILDINGS AND 

VEHICLES FOR EXPLOSIVES AND DRUGS EXEMPT FROM DISCLOSURE; RECORDS RELATING TO THE HEALTH AND 
SAFETY EFFECTS OF THE SCANNING ARE NOT EXEMPT) 

  
FREEDOM OF INFORMATION LAW (FOIL). 

  
RECORDS OF THE NEW YORK POLICE DEPARTMENT'S USE OF VANS WHICH SCAN 

BUILDINGS AND VEHICLES FOR EXPLOSIVES AND DRUGS EXEMPT FROM DISCLOSURE; 
RECORDS RELATING TO THE HEALTH AND SAFETY EFFECTS OF THE SCANNING ARE NOT 

EXEMPT. 
  

The First Department, partially reversing Supreme Court, determined certain records relating to the NYPD's use of Z-
backscatter vans for terrorism-related surveillance were exempt from disclosure. The Z-backscatter technology uses 
radiation to scan buildings and vehicles for evidence of explosives and drugs. People are exposed to low levels of 
radiation by the devices. The Appellate Division held that information related to past uses of the vans was exempt from 
disclosure, but information related to the health and safety effects was not exempt: 
  

NYPD has articulated a "particularized and specific justification for not disclosing" these records ... . NYPD 
submitted an affidavit of Richard Daddario, NYPD's Deputy Commissioner of Counterterrorism, who averred that 
the vans are a highly specialized and nonroutine technology used to combat terrorism in New York City. Daddario 
explained that in light of the ongoing threat of terrorism, releasing information describing the strategies, operational 
tactics, uses and numbers of the vans would undermine their deterrent effect, hamper NYPD's counterterrorism 
operations, and increase the likelihood of another terrorist attack. * * * 
  
The court ... properly directed NYPD to disclose tests or reports regarding the radiation dose or other health and 
safety effects of the vans. Daddario's affidavit does not explain how general health and safety information about the 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_04159.htm
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van's radiation could be exploited by terrorists. Matter of Grabell v New York City Police Dept., 2016 NY Slip Op 
03685, CtApp 5-10-16 
  
 
 
 
 
 
 

FREEDOM OF INFORMATION LAW (FOIL) (REQUEST FOR STATEMENTS OF NON-TESTIFYING WITNESSES IN A CRIMINAL 
MATTER PROPERLY DENIED) 

  
FREEDOM OF INFORMATION LAW (FOIL) 

  
REQUEST FOR STATEMENTS OF NON-TESTIFYING WITNESSES IN A CRIMINAL MATTER 

PROPERLY DENIED. 
  

The Second Department determined the request for statements made by non-testifying witnesses in a criminal matter was 
properly denied: 
  

... [T]he respondents met their burden of demonstrating that the statements and other documents containing 
information provided to law enforcement officials during the criminal investigation by witnesses who did not testify 
at trial were exempt from disclosure under Public Officers Law § 87(2)(e)(iii). Thus, the documents sought by the 
petitioner, which contain statements of nontestifying witnesses, are not disclosable under FOIL. Matter of Brown v 
DiFiore, 2016 NY Slip Op 04045, 2nd Dept 5-25-16 

  
  
  
  
  
  
  

FREEDOM OF INFORMATION LAW (FOIL) (REQUEST FOR DOCUMENTS ABOUT AN UNSOLVED 1987 HOMICIDE SHOULD 
HAVE BEEN DENIED; APPEAL FROM A NONFINAL ORDER ALLOWED)/APPEALS (REQUEST FOR DOCUMENTS ABOUT AN 

UNSOLVED 1987 HOMICIDE SHOULD HAVE BEEN DENIED; APPEAL FROM A NONFINAL ORDER ALLOWED) 

  
FREEDOM OF INFOMATION LAW (FOIL), APPEALS. 

  
REQUEST FOR DOCUMENTS ABOUT AN UNSOLVED 1987 HOMICIDE SHOULD HAVE BEEN 

DENIED; APPEAL FROM A NONFINAL ORDER ALLOWED. 
  

The First Department, reversing Supreme Court, determined petitioner was not entitled to all documents held by the NYC 
Police Department (NYPD) concerning an unsolved 1987 homicide. The court noted that, although an appeal as of right 
does not generally lie from a nonfinal order in an Article 78 proceeding, leave to appeal was granted here given the 
important, substantive issues raised: 
  

NYPD properly withheld the requested materials pursuant to the exemption to FOIL for documents that "are 
compiled for law enforcement purposes and which, if disclosed, would . . . interfere with law enforcement 
investigations" (Public Officers Law § 87[2][e][i]). NYPD met its burden of "identify[ing] the generic kinds of 
documents for which the exemption is claimed, and the generic risks posed by disclosure of these categories of 
documents" ... . In particular, NYPD submitted an affidavit by a detective averring that he was handling an active, 
ongoing investigation into the homicide, and had recently pursued potential leads. The detective's affidavit 
established that disclosure of the records could interfere with the active investigation by, among other things, 
leading to witness tampering or enabling the perpetrator to evade detection. Given the foregoing determination, we 
need not reach the other exemptions cited by NYPD. Matter of Loevy & Loevy v New York City Police 
Dept., 2016 NY Slip Op 04099, 1st Dept 5-26-16 
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INSURANCE LAW 
 

 

 
 

INSURANCE LAW (UNDER OHIO LAW, CLAIMS ASSERTED IN DEMAND FOR ARBITRATION FELL WITHIN THE SCOPE OF 
EXCLUSIONS FOR KNOWLEDGE OF FALSITY OF STATEMENTS BY THE INSURED AND BREACH OF CONTRACT BY THE 
INSURED)/EXCLUSIONS FROM COVERAGE (INSURANCE LAW, UNDER OHIO LAW, CLAIMS ASSERTED IN DEMAND FOR 

ARBITRATION FELL WITHIN THE SCOPE OF EXCLUSIONS FOR KNOWLEDGE OF FALSITY OF STATEMENTS BY THE 
INSURED AND BREACH OF CONTRACT BY THE INSURED) 

  

INSURANCE LAW. 
  

UNDER OHIO LAW, CLAIMS ASSERTED IN DEMAND FOR ARBITRATION FELL WITHIN THE 
SCOPE OF EXCLUSIONS FOR KNOWLEDGE OF FALSITY OF STATEMENTS BY THE INSURED 

AND BREACH OF CONTRACT BY THE INSURED. 
  

The First Department, in a full-fledged opinion by Justice Moskowitz, applying Ohio law, determined claims asserted in a 
demand for arbitration fell within the scope of exclusions for “knowledge of falsity of statements” by the insured and 
“breach of contract” by the insured. The insurer was therefore not obligated to pay for the arbitration defense. Allied 
World Natl. Assur. Co. v Great Divide Ins. Co., 2016 NY Slip Op 03603, 1st Dept 5-5-16 
  
  
  
  
  
  
  
INSURANCE LAW (NO-FAULT CARRIER DID NOT DEMONSTRATE LETTERS TO DEFENDANT SCHEDULING AN EXAMINATION 

UNDER OATH WERE TIMELY AND PROPERLY MAILED, CARRIER’S MOTION FOR SUMMARY JUDGMENT SHOULD HAVE 
BEEN DENIED)/NO-FAULT INSURANCE (NO-FAULT CARRIER DID NOT DEMONSTRATE LETTERS TO DEFENDANT 

SCHEDULING AN EXAMINATION UNDER OATH WERE TIMELY AND PROPERLY MAILED, CARRIER’S MOTION FOR SUMMARY 
JUDGMENT SHOULD HAVE BEEN DENIED) 

  

INSURANCE LAW. 
  

NO-FAULT CARRIER DID NOT DEMONSTRATE LETTERS TO DEFENDANT SCHEDULING AN 
EXAMINATION UNDER OATH WERE TIMELY AND PROPERLY MAILED, CARRIER’S MOTION 

FOR SUMMARY JUDGMENT SHOULD HAVE BEEN DENIED. 
  

The Second Department determined plaintiff insurance company’s motion for summary judgment under the no-fault 
insurance law should have been denied. Plaintiff alleged defendant failed to comply with the requirement that defendant 
submit to an examination under oath (EUO). The Second Department determined plaintiff did not demonstrate the letters 
to defendant scheduling the EUO were timely and properly mailed: 
  

Generally, “proof that an item was properly mailed gives rise to a rebuttable presumption that the item was received 
by the addressee” … . “ The presumption may be created by either proof of actual mailing or proof of a standard 
office practice or procedure designed to ensure that items are properly addressed and mailed’” … . However, for 
the presumption to arise, the office practice must be geared so as to ensure the likelihood that the item is always 
properly addressed and mailed … . “Denial of receipt by the insured[ ], standing alone, is insufficient to rebut the 
presumption” … . 

  
As the defendant correctly contends, the plaintiffs failed to establish, prima facie, that they timely and properly 
mailed the EUO letters to the defendant. The affirmation of the plaintiffs’ counsel contained conclusory allegations 
regarding his office practice and procedure, and failed to establish that the practice and procedure was designed to 
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ensure that the EUO letters were addressed to the proper party and properly mailed … . Progressive Cas. Ins. 
Co. v Metro Psychological Servs., P.C., 2016 NY Slip Op 03485, 2nd Dept 5-4-16 

 
 
 
 
 

INSURANCE LAW (INSURER NOT OBLIGATED TO SATISFY JUDGMENT AGAINST ITS INSURED; INJURED PARTY FAILED TO 
TIMELY NOTIFY INSURER OF THE FIRE WHICH CAUSED THE DAMAGE) 

  
INSURANCE LAW. 

  
INSURER NOT OBLIGATED TO SATISFY JUDGMENT AGAINST ITS INSURED; INJURED 

PARTY FAILED TO TIMELY NOTIFY INSURER OF THE FIRE WHICH CAUSED THE DAMAGE. 
  

The Second Department, reversing Supreme Court, determined plaintiff insurer was not required to satisfy the injured 
party's (Seville's) judgment against its insured because Seville did not timely notify plaintiff insurer of the fire which 
damaged Seville's property: 
  

"Insurance Law § 3420(a)(2) expressly permits an injured party to recover any unsatisfied judgment against an 
insured, directly from the insurer" ... . Insurance Law § 3420(a)(3) requires the injured party to demonstrate that he 
or she acted diligently in attempting to ascertain the identity of the insurer, and thereafter expeditiously notified the 
insurer ... . "In determining the reasonableness of an injured party's notice, the notice required is measured less 
rigidly than that required of the insured[ ]" ... . "The injured person's rights must be judged by the prospects for 
giving notice that were afforded him, not by those available to the insured" ... . "What is reasonably possible for the 
insured may not be reasonably possible for the person he has injured. The passage of time does not of itself make 
delay unreasonable" ... . 
  
Here, the plaintiff made a prima facie showing that Seville failed to act diligently in attempting to ascertain the 
plaintiff's identity and in expeditiously notifying it. In opposition, Seville failed to raise a triable issue of fact ... . Mt. 
Hawley Ins. Co. v Seville Electronics Trading Corp., 2016 NY Slip Op 03862, 2nd Dept 5-18-16 

  

 
 
 
 
 
 

INSURANCE LAW (INSURER'S DUTY TO DEFEND MUST BE DETERMINED SOLELY UPON THE INFORMATION WITHIN THE 
COMPLAINT, MATTERS OUTSIDE THE COMPLAINT MUST BE RAISED IN A SUMMARY JUDGMENT MOTION OR AT 

TRIAL)/NEGLIGENCE (INSURER'S DUTY TO DEFEND MUST BE DETERMINED SOLELY UPON THE INFORMATION WITHIN THE 
COMPLAINT, MATTERS OUTSIDE THE COMPLAINT MUST BE RAISED IN A SUMMARY JUDGMENT MOTION OR AT TRIAL) 

  
INSURANCE LAW, NEGLIGENCE. 

  
INSURER'S DUTY TO DEFEND MUST BE DETERMINED SOLELY UPON THE INFORMATION 

WITHIN THE COMPLAINT, MATTERS OUTSIDE THE COMPLAINT MUST BE RAISED IN A 
SUMMARY JUDGMENT MOTION OR AT TRIAL. 

  
The First Department determined, in this declaratory judgment action, the insurer has the duty to defend the city in this 
slip and fall case. The fact that information which is outside the four corners of the complaint may indicate the insurer 
does not have the duty to defend must be raised in a summary judgment motion or at trial: 
  

Under the circumstances presented, the City's cross motion is granted to the extent of declaring that plaintiff is 
obligated to defend it in the underlying litigation. The duty of an insurer to provide a defense for its insured is 
"exceedingly broad," arising "whenever the allegations of the complaint suggest. . . a reasonable possibility of 
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coverage" ... . Accordingly, "a liability insurer has a duty to defend its insured in a pending lawsuit if the pleadings 
allege a covered occurrence," even if "facts outside the four corners of those pleadings indicate that the claim may 
be meritless or not covered" ... . Thus, an insurer may be contractually bound to defend "even though it may not 
ultimately be bound to pay, either because its insured is not factually or legally liable or because the occurrence is 
later proven to be outside the policy's coverage" ... . 

  
Here, the four corners of the complaint in the underlying action place the allegations squarely within the 
responsibilities of plaintiff's insured, triggering the duty to defend. Plaintiff's primary argument, that the accident was 
not within its insured's area of responsibility, is properly made to Supreme Court in a motion for summary judgment 
dismissing Bari's complaint or at trial and cannot be resolved by this Court on a motion seeking declaratory relief... 
. Axis Surplus Ins. Co. v GTJ Co., Inc., 2016 NY Slip Op 04106, 1st Dept 5-26-16 

 
 
 
 
 

LABOR LAW-CONSTRUCTION LAW 
 
 
 
 
 
 

LABOR LAW-CONSTRUCTION LAW (REMOVING A CRATE FROM A FLATBED TRUCK WAS AN ELEVATION-RELATED RISK 
COVERED BY LABOR LAW 240(1)) 

  
LABOR LAW-CONSTRUCTION LAW. 

  
REMOVING A CRATE FROM A FLATBED TRUCK WAS AN ELEVATION-RELATED RISK 

COVERED BY LABOR LAW 240(1). 
  

The First Department determined plaintiff's motion for summary judgment on his Labor Law 240(1) cause of action should 
have been granted. Plaintiff was attempting to maneuver a 1500-pound crate to a sling for removal from a flatbed 
truck when it fell over on him: 
  

... [ P]reparing a six-foot-tall crate weighing at least 1,500 pounds for hoisting posed an elevation-related risk for 
plaintiff within the meaning of Labor Law § 240(1) ... , and the crate was "an object that required securing for the 
purposes of the undertaking" ... . 

  
Further, there is unrebutted evidence that various devices, including wooden blocks for bracing, would have 
stabilized the crate while it was being maneuvered into a position to have slings placed on it for hoisting by the 
crane. Grant v Solomon R. Guggenheim Museum, 2016 NY Slip Op 04003, 1st Dept 5-24-16 
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LABOR LAW-CONSTRUCTION LAW (FIXING A LEAKY ROOF NOT ROUTINE MAINTENANCE, PLAINTIFF'S LABOR LAW 240(1) 
CAUSE OF ACTION PROPERLY SURVIVED MOTION TO DISMISS) 

  
LABOR LAW-CONSTRUCTION LAW. 

  
FIXING A LEAKY ROOF NOT ROUTINE MAINTENANCE, PLAINTIFF'S LABOR LAW 240(1) 

CAUSE OF ACTION PROPERLY SURVIVED MOTION TO DISMISS. 
  

The First Department determined defendant's motion to dismiss plaintiff's Labor Law 240(1) cause of action was properly 
denied. Plaintiff climbed up a permanent ladder to fix a roof leak. The ladder was wet with rain, shaky and too close to the 
wall. Plaintiff fell when he attempted to come back down the ladder from the roof: 
  

... [D]efendant [is not] entitled to dismissal of the Labor Law § 240(1) claim. Plaintiff was engaged in repairing the 
roof, an activity to which Labor Law § 240(1) applies, and not merely in routine maintenance ... . Moreover, the 
permanently affixed ladder that provided the sole access to plaintiff's elevated work site was a safety device within 
the meaning of Labor Law § 240(1) ... . In view of plaintiff's testimony that the ladder shook and was wet and was 
too close to the wall to allow room for his feet on the rungs, defendant failed to demonstrate as a matter of law that 
plaintiff was provided with proper protection. Kolenovic v 56th Realty, LLC, 2016 NY Slip Op 04005, 1st Dept 5-
24-16 

  
  
  
  
  
  
  

LABOR LAW-CONSTRUCTION LAW (ALTHOUGH THE STATE IS THE TITLE OWNER OF PIER 40 ON THE HUDSON RIVER, THE 
HUDSON RIVER PARK ACT TRANSFERRED LABOR LAW ABSOLUTE LIABILITY TO THE HUDSON RIVER PARK 

TRUST)/HUDSON RIVER PARK TRUST (LABOR LAW, ALTHOUGH THE STATE IS THE TITLE OWNER OF PIER 40 ON THE 
HUDSON RIVER, THE HUDSON RIVER PARK ACT TRANSFERRED LABOR LAW ABSOLUTE LIABILITY TO THE HUDSON RIVER 

PARK TRUST) 

  
LABOR LAW-CONSTRUCTION LAW. 

  
ALTHOUGH THE STATE IS THE TITLE OWNER OF PIER 40 ON THE HUDSON RIVER, THE 
HUDSON RIVER PARK ACT TRANSFERRED LABOR LAW ABSOLUTE LIABILITY TO THE 

HUDSON RIVER PARK TRUST. 
  

The First Department, in a full-fledged opinion by Justice Saxe, determined that the state, although the title owner of the 
property (Pier 40) where plaintiff was injured by a falling beam, was not subject to absolute liability under the Labor Law. 
Under the Hudson River Park Act, the day to day operation and management of Pier 40 was transferred to a public benefit 
corporation, the Hudson River Park Trust. The court was careful to note that leasing property does not relieve the owner 
of Labor Law liability. However, the terms of the Hudson River Park Act indicated the legislature's intent transfer Labor 
Law liability to the trust: 
  

Section 5 of the Hudson River Park Act (Uncons Laws § 1645[1]), gives the Trust total "authority over the planning, 
design, construction, operation and maintenance of" the park; the Act also gives the Trust the right to receive rents 
and other revenues generated from the park (see §§ 1646[g], 1647[10]), although ownership and title would remain 
with the State (see § 1647[2], [3]). Also, notably, the Act directs that the Trust has the capacity to sue and be sued 
(§ 1647[1][d][v]), and requires that all tort actions commenced against the Trust comply with the notice of claim 
requirement of General Municipal Law § 50-e (§ 1651). Most importantly, the Act expressly states that "[u]pon the 
coming into existence of the trust, the trust shall succeed to all contracts, leases, licenses and other legal 
obligations respecting the park to which its predecessors are a party at or after the effective date of this act" (§ 
1645 [1] [emphasis added]). The legislature's use of the term "succeed to" and its reference to all "other legal 
obligations" of its predecessors clearly reflects an intent to have the Trust take over all legal liability arising out of 
ownership of the Park's premises. Costa v State of New York, 2016 NY Slip Op 04119, 1st Dept 5-26-16 
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LABOR LAW-CONSTRUCTION LAW (PLAINTIFF'S ACT OF CLIMBING A FENCE SHOULD NOT HAVE BEEN DEEMED THE SOLE 
PROXIMATE CAUSE OF HIS INJURY AS A MATTER OF LAW, QUESTION OF FACT WHETHER DEFENDANT NEGLIGENT FOR 

LOCKING PLAINTIFF INSIDE WORK SITE)/NEGLIGENCE (LABOR LAW 200, PLAINTIFF'S ACT OF CLIMBING A FENCE SHOULD 
NOT HAVE BEEN DEEMED THE SOLE PROXIMATE CAUSE OF HIS INJURY AS A MATTER OF LAW, QUESTION OF FACT 

WHETHER DEFENDANT NEGLIGENT FOR LOCKING PLAINTIFF INSIDE WORK SITE) 

  
LABOR LAW-CONSTRUCTION LAW. 

  
PLAINTIFF'S ACT OF CLIMBING A FENCE SHOULD NOT HAVE BEEN DEEMED THE SOLE 

PROXIMATE CAUSE OF HIS INJURY AS A MATTER OF LAW, QUESTION OF FACT WHETHER 
DEFENDANT NEGLIGENT FOR LOCKING PLAINTIFF INSIDE WORK SITE. 

  
The Second Department, reversing Supreme Court, determined summary judgment should not have been awarded to 
defendant on a Labor Law 200 cause of action alleging a dangerous condition. Plaintiff was locked inside the work site (a 
stadium) and was injured when climbing over a six-foot fence. Supreme Court erred when it determined, as a matter of 
law, that plaintiff's act of climbing the fence was the sole proximate cause of the injury: 
  

"Defendants are liable for all normal and foreseeable consequences of their acts," and the plaintiffs "need not 
demonstrate that the precise manner in which the accident happened or the injuries occurred was foreseeable" ... . 
"An intervening act constitutes a superseding cause sufficient to relieve a defendant of liability if it is extraordinary 
under the circumstances, not foreseeable in the normal course of events, or independent of or far removed from 
the defendant's conduct'" ... . However, when the intervening act is a natural and foreseeable consequence of a 
circumstance created by the defendant, the causal nexus is not severed and liability will subsist ... . Whether an act 
is foreseeable is generally for the trier of fact ... . Summary judgment is appropriate "where only one conclusion 
may be drawn from the established facts" ... . Here, viewing the evidence in the light most favorable to the plaintiffs 
... we find that there is a triable issue of fact as to whether [plaintiff's] act in scaling the fence was a natural and 
foreseeable response to a condition allegedly created by the defendant's negligence ... . Niewojt v Nikko Constr. 
Corp., 2016 NY Slip Op 04030, 2nd Dept 5-25-16 

  

  
  
  
  

LABOR LAW-CONSTRUCTION LAW (PLAINTIFF DID NOT KNOW SOURCE OF FALLING WOOD WHICH STRUCK HIM, 
THEREFORE PLAINTIFF COULD NOT DEMONSTRATE, AS MATTER OF LAW, A VIOLATION OF LABOR LAW 240(1))/FALLING 

OBJECTS (LABOR LAW, PLAINTIFF DID NOT KNOW SOURCE OF FALLING WOOD WHICH STRUCK HIM, THEREFORE 
PLAINTIFF COULD NOT DEMONSTRATE, AS MATTER OF LAW, A VIOLATION OF LABOR LAW 240(1)) 

  
LABOR LAW-CONSTRUCTION LAW. 

  
PLAINTIFF DID NOT KNOW SOURCE OF FALLING WOOD WHICH STRUCK HIM, THEREFORE 

PLAINTIFF COULD NOT DEMONSTRATE, AS MATTER OF LAW, A VIOLATION OF LABOR LAW 
240(1). 

  
The Second Department determined plaintiff's motion for summary judgment on a Labor Law 240(1) cause of action was 
properly denied. Plaintiff was struck by a falling piece of wood, but did not know what caused the wood to fall: 
  

To prevail on a motion for summary judgment in a section 240(1) "falling object" case, the plaintiff must 
demonstrate that at the time the object fell, it either was being hoisted or secured, or required securing for the 
purposes of the undertaking ... . In addition, the plaintiff "must show that the object fell . . . because of the absence 
or inadequacy of a safety device of the kind enumerated in the statute" ... . 

  
... The evidence submitted by the plaintiff was insufficient to establish that the wood fell because of the absence or 
inadequacy of a safety device. The plaintiff's mere belief that the wood that struck him was a part of the hoist 
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mechanism is insufficient to establish that it was a component of the safety device itself ... . Moreover, under the 
circumstances, including that the plaintiff did not see where the wood fell from, the plaintiff did not establish, prima 
facie, that his injuries were proximately caused by the absence or inadequacy of a safety device or other violation 
of the statute ... . Pazmino v 41-50 78th St. Corp., 2016 NY Slip Op 04032, 2nd Dept 5-25-16 

  
  
  
 
 
 
 

LABOR LAW-CONSTRUCTION LAW (QUESTION OF FACT WHETHER GENERAL RELEASED PROCURED BY FRAUD OR IN 
UNFAIR CIRCUMSTANCES)/CONTRACT LAW (GENERAL RELEASE, QUESTION OF FACT WHETHER GENERAL RELEASED 

PROCURED BY FRAUD OR IN UNFAIR CIRCUMSTANCES)/RELEASES (GENERAL RELEASE, QUESTION OF FACT WHETHER 
GENERAL RELEASED PROCURED BY FRAUD OR IN UNFAIR CIRCUMSTANCES)/FRAUD (GENERAL RELEASE, QUESTION OF 

FACT WHETHER GENERAL RELEASED PROCURED BY FRAUD OR IN UNFAIR CIRCUMSTANCES) 

  

LABOR LAW-CONSTRUCTION LAW, CONTRACT LAW, FRAUD. 
  

QUESTION OF FACT WHETHER GENERAL RELEASED PROCURED BY FRAUD OR IN UNFAIR 
CIRCUMSTANCES. 

  
The Second Department determined questions of fact whether a general release from liability was procured by fraud 
precluded summary judgment in favor of the defendant in this Labor Law (fall from scaffold) action: 
  

"A release is a contract, and its construction is governed by contract law" ... . In general, "a valid release constitutes 
a complete bar to an action on a claim which is the subject of the release" ... . "A release may be invalidated, 
however, for any of the traditional bases for setting aside written agreements, namely, duress, illegality, fraud, or 
mutual mistake'" ... . Moreover, there is a requirement that a release covering both known and unknown injuries be 
" fairly and knowingly made'" ... . 

  
"A party may move for judgment dismissing one or more causes of action asserted against him [or her] on the 
ground that . . . the cause of action may not be maintained because of . . . [a] release" (CPLR 3211[a][5]). 
However, a motion pursuant to CPLR 3211(a)(5) to dismiss a complaint on the basis of a release "should be 
denied where fraud or duress in the procurement of the release is alleged" ... . 

  
Here, in support of their motion to dismiss the complaint, the defendants submitted a general release executed by 
the plaintiff, which, by its terms, barred the instant action against them ... . However, the plaintiff's allegations were 
nevertheless sufficient to support a possible finding that the defendants procured the release by means of fraud 
and that the release was signed by the plaintiff " under circumstances which indicate unfairness'" ... . Pacheco v 
32-42 55th St. Realty, LLC, 2016 NY Slip Op 03727, 2nd Dept 5-11-16 

  
 
 
 
 
 

 LABOR LAW-CONSTRUCTION LAW (FALL FROM LADDER WHILE SETTING UP AUDIOVISUAL EQUIPMENT NOT COVERED BY 

LABOR LAW 240 (1)) 

  
LABOR LAW-CONSTRUCTION LAW. 

  
FALL FROM LADDER WHILE SETTING UP AUDIOVISUAL EQUIPMENT NOT COVERED BY 

LABOR LAW 240 (1). 
  

The First Department determined plaintiff's fall from a ladder while setting up audiovisual equipment was not covered by 
Labor Law 240 (1): 
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While the work that the injured plaintiff was doing immediately before his accident should not be viewed in isolation 
in determining whether he has a potentially viable claim under Labor Law § 240(1) ... , the motion court correctly 
found that the his work was outside the scope of activity protected by that statute. Plaintiff, a lighting engineer, fell 
off a ladder while attempting to replace a gel that altered the color of one light on a temporary lighting stand 
secured to the floor by sandbags. The work performed by plaintiff and his employer entailed moving audiovisual, 
staging and lighting equipment into a hotel ballroom, assembling, setting up, and positioning the equipment as 
necessary for its use in an event, and removing it after the event ended. There is no evidence that any of this work 
"altered" or caused a substantial, or indeed any, physical change to the building ... . Royce v DIG EH Hotels, 
LLC, 2016 NY Slip Op 03985, 1st Dept 5-19-16 

 
  
 
 

 

LANDLORD-TENANT 
 
 

 
LANDLORD-TENANT (QUESTIONS OF FACT WHETHER TENANT ENTITLED TO RESCIND LEASE BECAUSE CERTIFICATE OF 

OCCUPANCY PROHIBITED USE OF THE PROPERTY FOR COMMERCIAL PURPOSES)/CONTRACT LAW (LEASES, QUESTIONS 
OF FACT WHETHER TENANT ENTITLED TO RESCIND LEASE BECAUSE CERTIFICATE OF OCCUPANCY PROHIBITED USE OF 

THE PROPERTY FOR COMMERCIAL PURPOSES)/RESCISSION (LEASES, QUESTIONS OF FACT WHETHER TENANT 
ENTITLED TO RESCIND LEASE BECAUSE CERTIFICATE OF OCCUPANCY PROHIBITED USE OF THE PROPERTY FOR 

COMMERCIAL PURPOSES) 

  

LANDLORD-TENANT, CONTRACT LAW. 
  

QUESTIONS OF FACT WHETHER TENANT ENTITLED TO RESCIND LEASE BECAUSE 
CERTIFICATE OF OCCUPANCY PROHIBITED TENANT'S USE OF THE PROPERTY FOR 

COMMERCIAL PURPOSES. 
  

The First Department, in a full-fledged opinion by Justice Tom, reversing Supreme Court, determined questions of fact 
precluded the granting of landlord's cross-motion for summary judgment dismissing plaintiff-tenant's rescission action 
(alleging impossibility, fraud, misrepresentation and frustration of purpose). By the terms of the lease the tenant was 
prohibited from any use of the premises which violated the certificate of occupancy (CO). The lease required tenant to use 
the premises solely for a commercial purpose (executive recruiting firm). However the CO required that the premises be 
used solely as residential property. The First Department distinguished the line of cases which enforced leases where the 
only objection to the lease was a problem with the CO: 
  

... [T]here are issues of fact as to whether plaintiff's cause of action for rescission can be proved. While the purpose 
of the lease was for the space to be used as an office and plaintiff is in fact prohibited from any other use, the lease 
also prohibits plaintiff from using the premises in violation of the CO, and the CO itself prohibits commercial use of 
the space. Therefore, plaintiff properly raises the excuse of impossibility of performance as its ability to perform 
under the lease was destroyed by law ... . Absent defendants' willingness to alter the CO it was impossible for 
plaintiff to perform its obligations under the lease, and the evidence raises an issue of fact as to whether 
defendants were willing to cooperate in this regard. * * * 
  
... [T]here is an issue of fact as to whether the lease should be terminated on the ground of frustration of purpose. 
In order to invoke this defense, "the frustrated purpose must be so completely the basis of the contract that, as both 
parties understood, without it, the transaction would have made little sense"... . Jack Kelly Partners LLC v 
Zegelstein, 2016 NY Slip Op 03820, 1st Dept 5-12-16 
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MUNICIPAL LAW 
 
 

 
MUNICIPAL LAW (MAYOR DID NOT HAVE THE AUTHORITY TO IGNORE DETERMINATION MADE BY AN APPOINTED HEARING 

OFFICER, PETITIONER FIREFIGHTER ENTITLED TO GENERAL MUNICIPAL LAW BENEFITS)/EMPLOYMENT LAW (GENERAL 
MUNICIPAL LAW, FIREFIGHTERS, MAYOR DID NOT HAVE THE AUTHORITY TO IGNORE DETERMINATION MADE BY AN 

APPOINTED HEARING OFFICER, PETITIONER FIREFIGHTER ENTITLED TO GENERAL MUNICIPAL LAW BENEFITS)/GENERAL 
MUNICIPAL LAW (FIREFIGHTERS, MAYOR DID NOT HAVE THE AUTHORITY TO IGNORE DETERMINATION MADE BY AN 

APPOINTED HEARING OFFICER, PETITIONER FIREFIGHTER ENTITLED TO GENERAL MUNICIPAL LAW 
BENEFITS)/FIREFIGHTERS (GENERAL MUNICIPAL LAW, MAYOR DID NOT HAVE THE AUTHORITY TO IGNORE 

DETERMINATION MADE BY AN APPOINTED HEARING OFFICER, PETITIONER FIREFIGHTER ENTITLED TO GENERAL 
MUNICIPAL LAW BENEFITS) 

  
  

MUNICIPAL LAW, EMPLOYMENT LAW. 
  

MAYOR DID NOT HAVE THE AUTHORITY TO IGNORE DETERMINATION MADE BY AN 
APPOINTED HEARING OFFICER, PETITIONER FIREFIGHTER ENTITLED TO GENERAL 

MUNICIPAL LAW BENEFITS. 
  

The Third Department determined the village mayor did not have the authority to ignore the ruling of a hearing officer who 
found petitioner, a former firefighter, was entitled to General Municipal Law 207-a benefits based upon an on-the-
job injury. When the mayor appointed the hearing officer, there was no indication the hearing officer's finding was merely 
advisory: 
  

Based on the record, we conclude that Supreme Court's initial finding that the Village was not bound by the 
Hearing Officer's determination was in error. First, and contrary to respondents' argument, without any statutory or 
negotiated prohibition or direction, the Village was authorized to delegate its decision-making authority to the 
Hearing Officer ... .  Second, that the Mayor did, in fact, appoint the Hearing Officer to make a final determination 
and not a recommendation is apparent from the record before us. Neither the 2010 nor the 2012 appointment was 
in any way qualified so as to limit the respective Hearing Officers to an advisory role.  Matter of McKay v Village 
of Endicott, 2016 NY Slip Op 04085, 3rd Dept 5-26-16 

 
 
 
 
 
 
 

MUNICIPAL LAW (TOWN BOARD MEMBERS AND TOWN OFFICIAL IMMUNE FROM SUIT UNDER 42 USC 
1983)/IMMUNITY (TOWN BOARD MEMBERS AND TOWN OFFICIAL IMMUNE FROM SUIT UNDER 42 USC 1983)/ABSOLUTE 

IMMUNITY (TOWN BOARD MEMBERS AND TOWN OFFICIAL IMMUNE FROM SUIT UNDER 42 USC 1983)/QUALIFIED 
IMMUNITY (TOWN BOARD MEMBERS AND TOWN OFFICIAL IMMUNE FROM SUIT UNDER 42 USC 1983)/42 USC 1983 (TOWN 

BOARD MEMBERS AND TOWN OFFICIAL IMMUNE FROM SUIT UNDER 42 USC 1983) 

  
MUNICIPAL LAW, IMMUNITY. 

  
TOWN BOARD MEMBERS AND TOWN OFFICIAL IMMUNE FROM SUIT UNDER 42 USC 1983. 

  
The Second Department, reversing Supreme Court, determined defendant members of a town board were absolutely 
immune from a lawsuit stemming from their legislative activities: 
  

... [T]he defendants are entitled to dismissal of the complaint insofar as asserted against the defendants who are 
members of the Town Board ... based on the principle of absolute immunity. Local legislators are "absolutely 
immune from suit under [42 U.S.C.] § 1983 for their legislative activities" ... , and such immunity is applicable to all 
actions within the "sphere of legitimate legislative activity" ... . The allegations asserted in the complaint against the 
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Town Board defendants are based on actions that were legislative and within the sphere of legislative activity. 
Therefore, the Town Board defendants are entitled to absolute immunity ... . 

  
The defendants are also entitled to dismissal of the complaint insofar as asserted against the defendant Robert W. 
Fitzsimmons, an official with the Town ... building department. The complaint does not allege that Fitzsimmons 
undertook any actions that violated "clearly established constitutional rights of which a reasonable person would 
have been aware" ... . Therefore, the defendants are entitled to dismissal of the complaint insofar as asserted 
against Fitzsimmons, based on the principle of qualified immunity ... . 24 Franklin Ave. R.E. Corp. v 
Cannella, 2016 NY Slip Op 03499, 2nd Dept 5-4-16 

 

 
 
 
 
 
 

MUNICIPAL LAW (POLICE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED; POLICE DID 
NOT USE EXCESSIVE FORCE AND WERE ENTITLED TO QUALIFIED AND GOVERNMENT FUNCTION 

IMMUNITY)/IMMUNITY (POLICE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED; POLICE 
DID NOT USE EXCESSIVE FORCE AND WERE ENTITLED TO QUALIFIED AND GOVERNMENT FUNCTION IMMUNITY)/CIVIL 
RIGHTS (POLICE, EXCESSIVE FORCE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED; 

POLICE DID NOT USE EXCESSIVE FORCE AND WERE ENTITLED TO QUALIFIED AND GOVERNMENT FUNCTION 
IMMUNITY)/QUALIFIED IMMUNITY (POLICE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED; 

POLICE DID NOT USE EXCESSIVE FORCE AND WERE ENTITLED TO QUALIFIED AND GOVERNMENT FUNCTION 
IMMUNITY)/GOVERNMENT FUNCTION IMMUNITY (POLICE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE 

BEEN GRANTED; POLICE DID NOT USE EXCESSIVE FORCE AND WERE ENTITLED TO QUALIFIED AND GOVERNMENT 
FUNCTION IMMUNITY)/NEGLIGENCE (POLICE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN 

GRANTED; POLICE DID NOT USE EXCESSIVE FORCE AND WERE ENTITLED TO QUALIFIED AND GOVERNMENT FUNCTION 
IMMUNITY)  

  

MUNICIPAL LAW, IMMUNITY, CIVIL RIGHTS, NEGLIGENCE. 
  

DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED; POLICE 
DID NOT USE EXCESSIVE FORCE AND WERE ENTITLED TO BOTH QUALIFIED AND 

GOVERNMENT FUNCTION IMMUNITY. 
  

The Second Department determined defendants' motion to set aside the plaintiff's verdict, in a case alleging use of 
excessive force by police officers, should have been granted. Plaintiff, who was mentally ill, punched a police officer who 
approached him and ran up some stairs. When the police attempted to restrain him, he and the officers fell down the 
stairs. The Second Department held the facts did not support a finding of excessive force. The court further held the 
officers did not clearly violate plaintiff's statutory or constitutional rights and were therefore entitled to qualified immunity. 
In addition, the Second Department found the officers were performing a discretionary, not ministerial function, and were 
therefore entitled to government function immunity, requiring dismissal of the negligence cause of action. On the topic 
of qualified immunity, the Second Department wrote: 
  

"The doctrine of qualified immunity shields officials from civil liability so long as their conduct does not violate 
clearly established statutory or constitutional rights of which a reasonable person would have known" ... . While the 
doctrine does not require "a case directly on point, . . . existing precedent must have placed the statutory or 
constitutional question beyond debate" ... . The dispositive question is whether the violative nature of particular 
conduct is clearly established ... . "This inquiry must be undertaken in light of the specific context of the case, not 
as a broad general proposition" ... . "Such specificity is especially important in the Fourth Amendment context, 
where the Court has recognized that it is sometimes difficult for an officer to determine how the relevant legal 
doctrine, here excessive force, will apply to the factual situation the officer confronts" ... . "This exacting standard 
gives government officials breathing room to make reasonable but mistaken judgments' by protect[ing] all but the 
plainly incompetent or those who knowingly violate the law'" ... . Davila v City of New York, 2016 NY Slip Op 
03846, 2nd Dept 5-18-16 
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NEGLIGENCE 
 

 

  

   
 NEGLIGENCE (PLAINTIFF'S STATEMENT COUPLED WITH HER AFFIDAVIT RAISED A QUESTION OF FACT ABOUT THE 

CAUSE OF HER FALL)/SLIP AND FALL (PLAINTIFF'S STATEMENT COUPLED WITH HER AFFIDAVIT RAISED A QUESTION OF 
FACT ABOUT THE CAUSE OF HER FALL) 

  
NEGLIGENCE. 

  
PLAINTIFF'S STATEMENT COUPLED WITH HER AFFIDAVIT RAISED A QUESTION OF FACT 

ABOUT THE CAUSE OF HER FALL. 
  

The Third Department, reversing Supreme Court, determined plaintiff's (Costello's) statement in this slip and fall case, 
coupled with her affidavit in opposition to defendant's motion to dismiss, created a question of fact about the cause of her 
fall: 
  

We reject defendant's argument that Costello will be unable to demonstrate proximate cause in this matter because 
she was unable, or perhaps unwilling, to immediately ascertain the cause of her fall. Defendant asserts that 
Costello was equivocal about the cause, based upon her statement that she "believe[d]" that the flooring was 
bowed. Even assuming that Costello's use, on one occasion, of what might be characterized as a mere figure of 
speech may be read as an expression of uncertainty about the cause of her fall, her affidavit clarifies any 
ambiguity. In her affidavit, Costello asserted that the "wood floor . . . was bowed and did not provide [her] with a 
proper walking surface." Read together with the testimony of the two nonparty witnesses regarding the uneven, 
grooved state of the floor, there is adequate record proof to "render other causes [of her fall] sufficiently remote 
such that the jury [could] base its verdict on logical inferences drawn from the evidence, not merely on 
speculation" Costello v Pizzeria Uno of Albany, Inc., 2016 NY Slip Op 04087, 3rd Dept 5-26-16 
  
  
  
  
  
  

NEGLIGENCE (CONFLICTING EVIDENCE OF EXISTENCE OF PUDDLE CREATED A CREDIBILITY ISSUE IN THIS SLOP AND 
FALL CASE WHICH COULD NOT BE RESOLVED WITHOUT TRIAL)/SLIP AND FALL (CONFLICTING EVIDENCE OF EXISTENCE 
OF PUDDLE CREATED A CREDIBILITY ISSUE IN THIS SLIP AND FALL CASE WHICH COULD NOT BE RESOLVED WITHOUT 

TRIAL) 
  

NEGLIGENCE. 
  

CONFLICTING EVIDENCE OF EXISTENCE OF PUDDLE CREATED A CREDIBILITY ISSUE IN 
THIS SLIP AND FALL CASE WHICH COULD NOT BE RESOLVED WITHOUT TRIAL. 

  
The First Department determined conflicting evidence in this slip and fall case, submitted by defendants in support of 
summary judgment, created an issue of fact for trial: 
  

Defendants' employees both testified that the building's janitorial schedule required that the stairs where plaintiff's 
fall occurred be cleaned before the time of the accident, and that they personally inspected the stairs several times 
on the morning of the accident, finding no such puddle at any time. In contrast, however, plaintiff's testimony, which 
was submitted by defendants, was that at nearly the same time that defendants' employees claim to have found the 
stairs urine-free, she observed a puddle of urine in the same spot where she would later fall. Furthermore, plaintiff's 
daughter stated that she observed a puddle of urine in the same spot two hours before the accident, which was 
several hours after plaintiff claimed to have seen the puddle ... . Accordingly, summary judgment was not 
appropriate because there remain issues of fact as to the credibility of defendants' employees and whether the 
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urine puddle was extant on the stairs for six hours prior to plaintiff's accident without remediation by 
defendants. Mendoza v Fordham-Bedford Hous. Corp., 2016 NY Slip Op 03997, 3rd Dept 5-24-16 
  
  
  
  
  
  

NEGLIGENCE (QUESTION OF FACT WHETHER EMERGENCY DOCTRINE APPLIED TO REAR-END COLLISION)/REAR-END 
COLLISION (QUESTION OF FACT WHETHER EMERGENCY DOCTRINE APPLIED TO REAR-END COLLISION)/EMERGENCY 

DOCTRINE (QUESTION OF FACT WHETHER EMERGENCY DOCTRINE APPLIED TO REAR-END COLLISION) 

  

NEGLIGENCE. 
  

QUESTION OF FACT WHETHER EMERGENCY DOCTRINE APPLIED TO REAR-END 
COLLISION. 

  
The First Department determined a question of fact about the applicability of the emergency doctrine precluded summary 
judgment in favor of the plaintiff in this rear-end collision case. Plaintiff's car was stopped because of a flat tire. Defendant 
alleged he did not see plaintiff's car because his line of sight was blocked by a car in front which merged left just prior to 
the collision: 
  

Although there is a presumption of liability based upon the rear-end collision (see Francisco v Schoepfer, 30 AD3d 
275 [1st Dept 2006]), questions of fact exist as to whether the emergency doctrine applies so as to provide 
defendant with a reasonable excuse for the collision. Such issues include whether plaintiff's hazard lights were 
flashing, whether defendant maintained a safe distance behind the car driving in front of him, and whether under 
the circumstances defendant acted reasonably to avoid the collision ... . Gonzalez v Marescot, 2016 NY Slip Op 
04105, 1st Dept 5-26-16 
  
  
  
  
  
  

NEGLIGENCE (PLAINTIFF ENTITLED TO SUMMARY JUDGMENT IN REAR-END COLLISION CASE)/REAR-END COLLISION 
(PLAINTIFF ENTITLED TO SUMMARY JUDGMENT IN REAR-END COLLISION CASE) 

  
NEGLIGENCE. 

  
PLAINTIFF ENTITLED TO SUMMARY JUDGMENT IN REAR-END COLLISION CASE. 

  
The Second Department determined plaintiff's motion for summary judgment in this rear-end collision case was properly 
granted, despite defendant's (McCrowell's) claim plaintiff stopped 150 feet from the car in front: 
  

Here, the plaintiffs established their prima facie entitlement to judgment as a matter of law by submitting 
McCrowell's deposition testimony, the injured plaintiff's deposition testimony, and the injured plaintiff's affidavit, 
which demonstrated that the injured plaintiff's vehicle was stopped in heavy traffic when it was struck in the rear by 
the appellants' vehicle ... . 

  
In opposition, the appellants failed to raise a triable issue of fact. McCrowell's statement in his affidavit that the 
injured plaintiff brought his vehicle to a stop at least 150 feet behind the stopped vehicle in front of him did not 
adequately rebut the inference of negligence given McCrowell's deposition testimony that he was able to bring his 
vehicle to a stop behind the injured plaintiff's vehicle on two occasions prior to the accident in heavy stop-and-go 
traffic without incident during the one minute that the injured plaintiff was traveling in front of McCrowell's vehicle 
... . Even if the injured plaintiff's vehicle came to a sudden stop, "vehicle stops which are foreseeable under the 
prevailing traffic conditions, even if sudden and frequent, must be anticipated by the driver who follows, since he or 
she is under a duty to maintain a safe distance between his or her car and the car ahead" ... . Melendez v 
McCrowell, 2016 NY Slip Op 04028, 2nd Dept 5-25-16 
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NEGLIGENCE (STUDENT ASSUMED THE RISK OF BEING STRUCK BY A BASEBALL)/ASSUMPTION OF THE RISK (STUDENT 
ASSUMED THE RISK OF BEING STRUCK BY A BASEBALL)/EDUCATION-SCHOOL LAW (STUDENT ASSUMED THE RISK OF 

BEING STRUCK BY A BASEBALL) 

  
NEGLIGENCE, ASSUMPTION OF THE RISK, EDUCATION-SCHOOL LAW. 

  
STUDENT ASSUMED THE RISK OF BEING STRUCK BY A BASEBALL. 

  
The Second Department determined plaintiff-student assumed the risk of being struck by a baseball during his high-
school team's practice: 
  

"The assumption of risk doctrine applies where a consenting participant in sporting and amusement activities is 
aware of the risks; has an appreciation of the nature of the risks; and voluntarily assumes the risks'" ... . "An 
educational institution organizing a team sporting activity must exercise ordinary reasonable care to protect student 
athletes voluntarily participating in organized athletics from unassumed, concealed, or enhanced risks" ... . 
"Defendant's duty under such circumstances is a duty to exercise care to make the conditions as safe as they 
appear to be" ... . "If the risks of the activity are fully comprehended or perfectly obvious, plaintiff has consented to 
them and defendant has performed its duty" ... . "[I]t is not necessary to the application of the doctrine that the 
injured plaintiff may have foreseen the exact manner in which the injury occurred so long as he or she is aware of 
the potential for injury of the mechanism from which the injury results'" ... . Kaminer v Jericho Union Free Sch. 
Dist., 2016 NY Slip Op 04024, 2nd Dept 5-25-16 
  
  
  
  
 
  

NEGLIGENCE (INFANCY DOES NOT TOLL 90-DAY PERIOD FOR FILING A NOTICE OF CLAIM, MOTION FOR LEAVE FILE A 
LATE NOTICE SHOULD NOT HAVE BEEN GRANTED)/CIVIL PROCEDURE (INFANCY DOES NOT TOLL 90-DAY PERIOD FOR 

FILING A NOTICE OF CLAIM, MOTION FOR LEAVE FILE A LATE NOTICE SHOULD NOT HAVE BEEN GRANTED)/EDUCATION-
SCHOOL LAW (INFANCY DOES NOT TOLL 90-DAY PERIOD FOR FILING A NOTICE OF CLAIM, MOTION FOR LEAVE FILE A 
LATE NOTICE SHOULD NOT HAVE BEEN GRANTED)/MUNICIPAL LAW (INFANCY DOES NOT TOLL 90-DAY PERIOD FOR 

FILING A NOTICE OF CLAIM, MOTION FOR LEAVE FILE A LATE NOTICE SHOULD NOT HAVE BEEN GRANTED) 

  

NEGLIGENCE, CIVIL PROCEDURE, EDUCATION-SCHOOL LAW, MUNICIPAL LAW. 
  

INFANCY DOES NOT TOLL 90-DAY PERIOD FOR FILING A NOTICE OF CLAIM, MOTION FOR 
LEAVE FILE A LATE NOTICE SHOULD NOT HAVE BEEN GRANTED. 

  
The Second Department, reversing Supreme Court, determined plaintiffs' motion for leave to file a late notice of claim 
against defendant school district should have been denied. Although infancy tolls the one-year-ninety-days statute of 
limitations, it does not toll the 90-day period for filing a notice of claim. The motion for leave to file a late notice was not 
made until more than four years after the expiration of the 90-day filing period: 
  

Here, the plaintiffs failed to establish that the defendant had "acquired actual knowledge of the essential facts 
constituting the claim" within 90 days of the accident or a reasonable time thereafter (General Municipal Law § 50-
e[5]). The school's principal prepared an accident claim form on the day of the accident, and the infant plaintiff's 
parents completed the medical claim portion of that form a couple of weeks after the accident. Contrary to the 
plaintiffs' contention, this form, which merely indicated that the infant plaintiff lost his left front tooth and part of his 
right front tooth when he hit his mouth on the gymnasium floor in an attempt to "duck from a ball" during physical 
education class, did not establish that the defendant had timely, actual knowledge of the essential facts underlying 
the claims that it was negligent in supervising the students, in failing to provide a safe play area, and in allowing the 
infant plaintiff to engage in an inappropriate activity ... . Accordingly, the defendant had no reason to conduct a 
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prompt investigation into the purported negligent supervision and alleged unsafe condition of the gymnasium floor 
... . Horn v Bellmore Union Free Sch. Dist., 2016 NY Slip Op 04021, 2nd Dept 5-25-16 

  
  

  
  
  

  
NEGLIGENCE (DEFENDANT, WHICH INSTALLED CHRISTMAS DISPLAYS AT A MALL, DID NOT OWE A DUTY TO PLAINTIFF 

STEMMING FROM ITS CONTRACT WITH MALL; SINCE PLAINTIFF ALLEGED ONLY ONE ESPINAL EXCEPTION TO SUPPORT 
LIABILITY STEMMING FROM THE CONTRACT, DEFENDANT NEED ONLY ADDRESS THAT ONE EXCEPTION IN ITS MOTION 

FOR SUMMARY JUDGMENT)/CONTRACT LAW (DEFENDANT, WHICH INSTALLED CHRISTMAS DISPLAYS AT A MALL, DID NOT 
OWE A DUTY TO PLAINTIFF STEMMING FROM ITS CONTRACT WITH MALL; SINCE PLAINTIFF ALLEGED ONLY ONE ESPINAL 

EXCEPTION TO SUPPORT LIABILITY STEMMING FROM THE CONTRACT, DEFENDANT NEED ONLY ADDRESS THAT ONE 
EXCEPTION IN ITS MOTION FOR SUMMARY JUDGMENT)/CIVIL PROCEDURE (DEFENDANT, WHICH INSTALLED CHRISTMAS 

DISPLAYS AT A MALL, DID NOT OWE A DUTY TO PLAINTIFF STEMMING FROM ITS CONTRACT WITH MALL; SINCE PLAINTIFF 
ALLEGED ONLY ONE ESPINAL EXCEPTION TO SUPPORT LIABILITY STEMMING FROM THE CONTRACT, DEFENDANT NEED 
ONLY ADDRESS THAT ONE EXCEPTION IN ITS MOTION FOR SUMMARY JUDGMENT)/ESPINAL EXCEPTIONS (DEFENDANT, 

WHICH INSTALLED CHRISTMAS DISPLAYS AT A MALL, DID NOT OWE A DUTY TO PLAINTIFF STEMMING FROM ITS 
CONTRACT WITH MALL; SINCE PLAINTIFF ALLEGED ONLY ONE ESPINAL EXCEPTION TO SUPPORT LIABILITY STEMMING 

FROM THE CONTRACT, DEFENDANT NEED ONLY ADDRESS THAT ONE EXCEPTION IN ITS MOTION FOR SUMMARY 
JUDGMENT) 

  
NEGLIGENCE, CONTRACT LAW, CIVIL PROCEDURE. 

  
DEFENDANT, WHICH INSTALLED CHRISTMAS DISPLAYS AT A MALL, DID NOT OWE A DUTY 

TO PLAINTIFF STEMMING FROM ITS CONTRACT WITH THE MALL; SINCE PLAINTIFF 
ALLEGED ONLY ONE ESPINAL EXCEPTION TO SUPPORT LIABILITY STEMMING FROM THE 

CONTRACT, DEFENDANT NEED ONLY ADDRESS THAT ONE EXCEPTION IN ITS MOTION FOR 
SUMMARY JUDGMENT. 

  
The Second Department, reversing Supreme Court, determined defendant American Christmas did not owe a duty to 
plaintiff in this trip and fall case. American Christmas contracted with a shopping mall to install Christmas displays. After 
the installation contract was completed, plaintiff allegedly tripped over electrical wires taped to the floor. There was 
evidence American Christmas put up stanchions to prevent people from crossing over the cords. Plaintiff alleged 
American Christmas was liable in tort arising from the contract with the mall because it launched an instrument of harm. 
The court noted that because plaintiff only alleged one of the three possible criteria for liability to third persons arising from 
a contract, the defendant was only required to address that single theory in its motion for summary judgment: 
  

Here, American Christmas demonstrated its prima facie entitlement to judgment as a matter of law by offering proof 
that the plaintiff was not a party to its holiday display contracts with the Mall Owner, and that it thus owed no duty of 
care to the plaintiff. American Christmas also established, prima facie, that the one Espinal exception alleged by 
the plaintiff that would give rise to a duty of care does not apply in this case (see Espinal v Melville Snow Contrs., 
98 NY2d at 141-142). ... 
  
Inasmuch as the plaintiff did not allege facts that would establish the possible applicability of the second or third 
[Espinal] exception, American Christmas was not required to affirmatively demonstrate that these exceptions did 
not apply in order to establish its prima facie entitlement to judgment as a matter of law ... . Parrinello v Walt 
Whitman Mall, LLC, 2016 NY Slip Op 03481, 2nd Dept 3-4-16 
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NEGLIGENCE (PLAINTIFF ASSUMED THE RISK OF STEPPING IN A HOLE ON THE PLAYING FIELD)/EDUCATION-SCHOOL LAW 
(PLAINTIFF ASSUMED THE RISK OF STEPPING IN A HOLE ON THE PLAYING FIELD)/ASSUMPTION OF RISK (PLAINTIFF 

ASSUMED THE RISK OF STEPPING IN A HOLE ON THE PLAYING FIELD) 

  
NEGLIGENCE, EDUCATION-SCHOOL LAW. 

  
PLAINTIFF ASSUMED THE RISK OF STEPPING IN A HOLE ON THE PLAYING FIELD. 

  
The Second Department, reversing Supreme Court, determined infant plaintiff assumed the risk of stepping in a hole in a 
playing field on school grounds. The plaintiff was injured during a pick-up football game which was not organized by the 
defendant: 
  

Under the doctrine of primary assumption of risk, a voluntary participant in a sporting activity "is deemed to have 
consented to apparent or reasonably foreseeable consequences of engaging in the sport; the landowner need 
protect the plaintiff only from unassumed, concealed, or unreasonably increased risks, thus to make conditions as 
safe as they appear to be" ... . 

  
Here, the hole was open, obvious, clearly visible, and known to the plaintiff ... . Moreover, the plaintiff and his 
friends understood the risk presented by the hole and set the boundaries of the playing field in order to avoid it. 
Since the plaintiff voluntarily chose to play on a field on which there was a faulty condition that was open and 
obvious, he assumed the risk of injury from stepping into the hole ... . Tinto v Yonkers Bd. of Educ., 2016 NY Slip 
Op 03496, 2nd Dept 5-4-16 

  
  
  
   
  
 

NEGLIGENCE (RELEASE APPLICABLE TO INSTITUTION DID NOT APPLY TO A PRIVATE ATTENDING PHYSICIAN AT THE 
INSTITUTION)/GENERAL OBLIGATIONS LAW (RELEASE APPLICABLE TO INSTITUTION DID NOT APPLY TO A PRIVATE 

ATTENDING PHYSICIAN AT THE INSTITUTION)/CONTRACT LAW (RELEASE APPLICABLE TO INSTITUTION DID NOT APPLY TO 
A PRIVATE ATTENDING PHYSICIAN AT THE INSTITUTION)/RELEASES (RELEASE APPLICABLE TO INSTITUTION DID NOT 

APPLY TO A PRIVATE ATTENDING PHYSICIAN AT THE INSTITUTION) 

  

NEGLIGENCE, GENERAL OBLIGATIONS LAW, CONTRACT LAW. 
  

RELEASE APPLICABLE TO INSTITUTION DID NOT APPLY TO A PRIVATE ATTENDING 
PHYSICIAN AT THE INSTITUTION. 

  
The First Department, applying contract interpretation principles to a release, determined the release, narrowly interpreted 
by its precise terms, applied to the Cabrini Center for Nursing and Rehabilitation, but did not apply to a private attending 
physician (Nicolescu) at Cabrini: 
  

Assuming arguendo that defendant Nicolescu, a private attending physician at Cabrini, could be considered a 
"staff" member of Cabrini, the release is unambiguously limited only to "causes of action" that plaintiffs had against 
Cabrini, and does not release any other tortfeasors not expressly named therein from liability for causes of action 
asserted against them (General Obligations Law § 15-108[a]...). Interpreting the release as urged by defendant 
Nicolescu to release him from liability for causes of action asserted against him individually would return to the 
common law rule in effect before enactment of General Obligations Law § 15-108(a), when general releases were 
"a trap for the average man who quite reasonably assumes that settling his claim with one person does not have 
any effect on his rights against others with whom he did not deal" ... . Linn v New York Downtown Hosp., 2016 
NY Slip Op 03992, 1st Dept 5-24-16 
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NEGLIGENCE (VILLAGE FAILED TO ESTABLISH PRIMA FACIE ENTITLEMENT TO SUMMARY JUDGMENT WHERE INJURY 
CAUSED BY TREE FALLING IN ROADWAY)/MUNICIPAL LAW (VILLAGE FAILED TO ESTABLISH PRIMA FACIE ENTITLEMENT TO 

SUMMARY JUDGMENT WHERE INJURY CAUSED BY TREE FALLING IN ROADWAY) 

  
NEGLIGENCE, MUNICIPAL LAW. 

  
VILLAGE FAILED TO ESTABLISH PRIMA FACIE ENTITLEMENT TO SUMMARY JUDGMENT 

WHERE INJURY CAUSED BY TREE FALLING IN ROADWAY. 
  

The Second Department determined the defendant village's motion papers did not demonstrate entitlement to summary 
judgment dismissing the complaint alleging injury to plaintiff-driver caused by a tree falling in the roadway: 
  

A municipality has a duty to maintain its roadways in a reasonably safe condition, and this duty extends to trees 
adjacent to the road which could pose a danger to travelers ... . However, a municipality will not be held liable 
unless it had actual or constructive notice of the dangerous condition ... . Here, the Village failed to establish its 
prima facie entitlement to judgment as a matter of law ... by demonstrating that it owed no duty to maintain or 
inspect the tree which fell in the roadway on the date of the subject accident or that it lacked actual or constructive 
notice of the alleged dangerous condition of the tree ... . Furthermore, the Village failed to establish its prima facie 
entitlement to judgment as a matter of law by demonstrating that the breach of any duty allegedly owed by it was 
not a proximate cause of the subject accident. Since the Village failed to establish its prima facie entitlement to 
judgment as a matter of law, we need not review the sufficiency of the opposition papers ... . Connolly v 
Incorporated Vil. of Lloyd Harbor, 2016 NY Slip Op 03463, 2nd Dept, 5-4-16 

 
 
 
 
 
 
 
NEGLIGENCE (QUESTION OF FACT WHETHER ABUTTING PROPERTY OWNER VIOLATED THE NYC ADMINISTRATIVE CODE 
AND THEREBY OWED A DUTY TO PLAINTIFF WHO ALLEGEDLY FELL OVER A CABLE ON THE SIDEWALK)/MUNICIPAL LAW 
(NEW YORK CITY ADMINISTRATIVE CODE, QUESTION OF FACT WHETHER ABUTTING PROPERTY OWNER VIOLATED THE 
NYC ADMINISTRATIVE CODE AND THEREBY OWED A DUTY TO PLAINTIFF WHO ALLEGEDLY FELL OVER A CABLE ON THE 

SIDEWALK)/SLIP AND FALL (QUESTION OF FACT WHETHER ABUTTING PROPERTY OWNER VIOLATED THE NYC 
ADMINISTRATIVE CODE AND THEREBY OWED A DUTY TO PLAINTIFF WHO ALLEGEDLY FELL OVER A CABLE ON THE 

SIDEWALK) 

  
NEGLIGENCE, MUNICIPAL LAW. 

  
QUESTION OF FACT WHETHER ABUTTING PROPERTY OWNER VIOLATED THE NYC 

ADMINISTRATIVE CODE AND THEREBY OWED A DUTY TO PLAINTIFF WHO ALLEGEDLY 
FELL OVER A CABLE ON THE SIDEWALK. 

  
The Second Department determined defendant abutting property owner did not demonstrate he owed no duty to the trip 
and fall plaintiff who allegedly fell over a piece of rebar which was on the sidewalk. The court explained the duty of 
abutting property owners under the New York City code: 
  

...[L]ability may be imposed on the abutting landowner when the abutting landowner ... violated a statute or 
ordinance imposing liability on the abutting landowner for failing to maintain the sidewalk ... .  

  
"Administrative Code of the City of New York § 7-210, which became effective September 14, 2003, shifted tort 
liability for injuries arising from a defective sidewalk from the City of New York to the abutting property owner" ... . 
...  

  
Administrative Code section 7-210(a) states that "[i]t shall be the duty of the owner of the real property abutting any 
sidewalk . . . to maintain such sidewalk in an reasonably safe condition." Administrative Code section 7-210(b) 
states that "[f]ailure to maintain such sidewalk in a reasonably safe condition shall include, but not be limited to . . . 
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the negligent failure to remove snow, ice, dirt or other material from the sidewalk" ... . Metzker v City of New 
York, 2016 NY Slip Op 03724, 2nd Dept 5-11-16 
  

 
 
 
 
 
 

NEGLIGENCE (ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED TREE WELL WITHIN 
SIDEWALK)/MUNICIPAL LAW (ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED TREE WELL 
WITHIN SIDEWALK)/SLIP AND FALL (ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED TREE 

WELL WITHIN SIDEWALK)/SIDEWALKS (ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED TREE 
WELL WITHIN SIDEWALK)/TREE WELLS (ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED 

TREE WELL WITHIN SIDEWALK) 

  
NEGLIGENCE, MUNICIPAL LAW. 

  
ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED TREE WELL 

WITHIN SIDEWALK. 
  

The Second Department, reversing Supreme Court, determined defendant property owner could not be held liable for the 
condition of a NYC-owned tree well within the abutting sidewalk: 
  

Administrative Code of the City of New York § 7-210(a) places the duty to maintain a sidewalk in a reasonably safe 
condition on the owner of the property abutting the sidewalk, and provides for civil liability for injuries proximately 
caused by the failure to so maintain the sidewalk. However, the statute does not extend that duty of maintenance to 
City-owned tree wells or provide for civil liability for injuries occurring in City-owned tree wells ... . Thus, liability may 
be imposed on the abutting landowner in such instances only where she or he has "affirmatively created the 
dangerous condition, negligently made repairs to the area, [or] caused the dangerous condition to occur through a 
special use of that area" ... . Gibbons v City of New York, 2016 NY Slip Op 04019, 2nd Dept 5-25-16 

  
  

 
 
 
 

 NEGLIGENCE (DEFENDANT BUILDING OWNER NOT ENTITLED TO SUMMARY JUDGMENT IN TOXIC TORT (MOLD 

EXPOSURE) ACTION ON STATUTE OF LIMITATIONS GROUNDS)/TOXIC TORTS (DEFENDANT BUILDING OWNER NOT 
ENTITLED TO SUMMARY JUDGMENT IN TOXIC TORT (MOLD EXPOSURE) ACTION ON STATUTE OF LIMITATIONS 

GROUNDS)/MOLD (TOXIC TORTS, DEFENDANT BUILDING OWNER NOT ENTITLED TO SUMMARY JUDGMENT IN TOXIC TORT 
(MOLD EXPOSURE) ACTION ON STATUTE OF LIMITATIONS GROUNDS)/CIVIL PROCEDURE (TOXIC TORTS DEFENDANT 

BUILDING OWNER NOT ENTITLED TO SUMMARY JUDGMENT IN TOXIC TORT (MOLD EXPOSURE) ACTION ON STATUTE OF 
LIMITATIONS GROUNDS)/STATUTE OF LIMITATIONS (TOXIC TORTS DEFENDANT BUILDING OWNER NOT ENTITLED TO 

SUMMARY JUDGMENT IN TOXIC TORT (MOLD EXPOSURE) ACTION ON STATUTE OF LIMITATIONS GROUNDS) 

  
NEGLIGENCE, TOXIC TORTS, CIVIL PROCEDURE. 

  
DEFENDANT BUILDING OWNER NOT ENTITLED TO SUMMARY JUDGMENT IN TOXIC TORT 

(MOLD EXPOSURE) ACTION ON STATUTE OF LIMITATIONS GROUNDS. 
  

The Third Department, reversing Supreme Court, determined defendant was not entitled to summary judgment dismissing 
plaintiff's toxic tort action on statute of limitations grounds. Plaintiff alleged injury caused by mold in a building owned by 
defendant: 
  

... [D]efendant was required to show, at a minimum, that plaintiff's alleged exposure to a toxic substance did not 
occur within three years of the commencement of the action ... . If defendant exposed or continued to expose 
plaintiff to a toxic substance within three years of the commencement of the action, plaintiff could not have 
discovered any resulting injuries from such exposure at a time that would be barred by CPLR 214-c (2). Given that 
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a plaintiff cannot discover the injurious effects of exposure to a toxic substance prior to that exposure occurring, 
and considering defendant's concession that plaintiff continued to be exposed to the mold at a time less than three 
years prior to the commencement of the action, defendant is not entitled to summary judgment dismissing the 
complaint on statute of limitations grounds. 
  
Turning to the allegedly injurious exposure taking place more than three years prior to the commencement of the 
action, we find that defendant did not prove as a matter of law that plaintiff should have discovered his allergy and 
asthma conditions at a time that is barred by CPLR 214-c (2). Although plaintiff exhibited some symptoms, 
including skin and eye irritation and tightness in the throat, in the spring and summer of 2002, plaintiff also 
explained that such symptoms ceased when he would leave the building at the end of his shifts. Further, plaintiff 
averred that he did not seek medical treatment for these symptoms, miss work as a result of the symptoms or file a 
workers' compensation claim until late October 2002. Viewing the evidence in the light most favorable to plaintiff, 
the symptoms that plaintiff exhibited more than three years prior to the commencement of the action were too 
intermittent and inconsequential to trigger the running of the statute of limitations pursuant to CPLR 214-c (2) ... 
. Malone v Court W. Developers, Inc., 2016 NY Slip Op 03571, 3rd Dept 5-5-16 

  
 
 
 
  

PARTNERSHIP LAW 
 
 
 

PARTNERSHIP LAW (WHEN DETERMINING THE VALUE OF A PARTNERSHIP SHARE UPON DISSOLUTION, A MINORITY 
DISCOUNT CAN PROPERLY BE APPLIED TO A PARTNER WHO WRONGFULLY DISSOLVED THE PARTNERSHIP AND WHO DID 

NOT EXCERCISE CONTROL OVER THE PARTNERSHIP AS A GOING CONCERN)/MINORITY DISCOUNT (PARTNERSHIP 
LAW, WHEN DETERMINING THE VALUE OF A PARTNERSHIP SHARE UPON DISSOLUTION, A MINORITY DISCOUNT CAN 

PROPERLY BE APPLIED TO A PARTNER WHO WRONGFULLY DISSOLVED THE PARTNERSHIP AND WHO DID NOT 
EXCERCISE CONTROL OVER THE PARTNERSHIP AS A GOING CONCERN) 

  
PARTNERSHIP LAW. 

  
WHEN DETERMINING THE VALUE OF A PARTNERSHIP SHARE UPON DISSOLUTION, 

A MINORITY DISCOUNT CAN PROPERLY BE APPLIED TO A PARTNER WHO WRONGFULLY 
DISSOLVED THE PARTNERSHIP AND WHO DID NOT EXERCISE CONTROL OVER THE 

PARTNERSHIP AS A GOING CONCERN. 
  

The Second Department, in a full-fledged opinion by Justice Dickerson, determined a "minority discount" should be 
applied to the share of a partnership awarded to a partner who wrongfully dissolved the partnership. The minority discount 
is appropriate where the partner did not exercise control over the partnership as a going concern. The court noted that the 
prohibition of a minority discount for minority corporate shareholders did not apply to partnerships: 
  

... [T]his case does not involve a determination of the "fair value" of a dissenting shareholder's shares pursuant to 
Business Corporation Law §§ 623 and 1118, but rather, involves the determination of the "value" of the shares of a 
partner who has wrongfully caused the dissolution of a partnership pursuant to Partnership Law § 69(2)(c)(II). ... 
[A]pplying a minority discount in the context of valuing a partnership interest "would not contravene the distinctly 
corporate statutory proscription (Business Corporation Law § 501[c]) against treating holders of the same class of 
stock differently, or undermine the remedial goal of the appraisal statutes to protect shareholders from being forced 
to sell at unfair values, or inevitably encourage oppressive majority conduct" ... . Congel v Malfitano, 2016 NY Slip 
Op 03845, 2nd Dept 5-18-16 
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PISTOL PERMITS 
 
 
 
 

PISTOL PERMITS (PISTOL PERMIT PROPERLY REVOKED BY FAMILY COURT) 

  

PISTOL PERMITS. 
  

PISTOL PERMIT PROPERLY REVOKED BY FAMILY COURT. 
  

The Third Department determined Family Court properly revoked petitioner's pistol permit: 
  

Here, the evidence included the report of a police investigator who interviewed both petitioner and his former 
spouse regarding the 2008 domestic dispute. The former spouse recounted that, during a heated dispute over the 
status of their marriage, petitioner punched several holes in the wall, removed his pistol from a drawer in his 
bedroom, began to load it and told her that "he was going to give her something to call the police about." Contrary 
to petitioner's claim, respondent was entitled to rely on the hearsay statements contained in the report ... . Although 
petitioner denied threatening his former spouse and testified that he was merely packing the gun with the rest of his 
belongings in an effort to leave the marital home, respondent expressly found the former spouse's account to be 
more credible, and we defer to such credibility determinations ... . Accordingly, we find no abuse of discretion in 
respondent's determination that petitioner handled his pistol in an irresponsible manner and that revocation of his 
permit was therefore justified ... . Matter of Schmitt v Connolly, 2016 NY Slip Op 03775, 3rd Dept 5-12-6 
  

 
 
 

 
REAL PROPERTY 

 
 
 
 

REAL PROPERTY (DISPUTED BOUNDARY PROVEN THROUGH DOCTRINE OF PRACTICAL LOCATION)/PRACTICAL 
LOCATION, DOCTRINE OF, (DISPUTED BOUNDARY PROVEN THROUGH DOCTRINE OF PRACTICAL LOCATION) 

  
REAL PROPERTY. 

  
 DISPUTED BOUNDARY PROVEN THROUGH DOCTRINE OF PRACTICAL LOCATION. 

  
The Third Department determined the disputed boundary line was established by the doctrine of practical location: 
  

Under ... doctrine [of practical location], "the practical location of a boundary line and an acquiescence of the 
parties therein for a period of more than the statutory period governing adverse possession is conclusive of the 
location of the boundary line" ... . Moreover, "application of the doctrine requires a clear demarcation of a boundary 
line and proof that there is mutual acquiescence to the boundary by the parties such that it is definitely and equally 
known, understood and settled" ... . 

  
Here, defendant submitted plaintiff's deposition testimony in support of his motion. Plaintiff had lived continuously 
upon his property for approximately 23 years, and he acknowledged that, during that time, the occupiers of 
defendant's parcel had used the strip to access a garage in the rear of their property, and neither plaintiff nor his 
parents had ever attempted to prevent them from doing so. Plaintiff further acknowledged that there was previously 
a line of grass running between the two parcels that created the appearance of two separate driveways, and that 
the remnants of that line were still visible as a triangular patch or "point" of grass. Defendant also submitted an 
affidavit from a neighbor who had lived across the street for approximately 50 years. This neighbor confirmed that 
there had been a line of grass that ran between the parties' parcels, and that it had appeared that the occupants 
had always agreed that their respective driveways were on either side of that line. Finally, plaintiff submitted the 
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affidavit of defendant's immediate predecessor in interest, who had lived on the property for approximately 40 years 
and had later rented it to tenants. This witness stated that, throughout his involvement with the property, the 
occupants of the two parcels had always mutually agreed that the boundary line was located along the line of grass 
bisecting the parcels' driveways. His affidavit included an aerial photograph portraying the boundary as a line 
extending along the remaining triangular strip of grass. Lounsbury v Yeomans, 2016 NY Slip Op 03798, 3rd 
Dept 5-12-16 

  

 
 

UNEMPLOYMENT INSURANCE 
  
 
 

UNEMPLOYMENT INSURANCE (CLASSICAL FLAUTIST NOT AN EMPLOYEE)/MUSICIANS (UNEMPLOYMENT INSURANCE, 
CLASSICAL FLAUTIST NOT AN EMPLOYEE) 

  
UNEMPLOYMENT INSURANCE. 

  
CLASSICAL FLAUTIST NOT AN EMPLOYEE. 

  
The Third Department, reversing the Unemployment Insurance Appeal Board, determined that claimant, a professional 
classical flautist, was not an employee of the Syracuse Society for New Music (SNM) and was therefore not entitled to 
unemployment insurance benefits: 
  

Here, claimant was retained only occasionally and sporadically by SNM to perform classical music with an 
orchestra at various venues. She was paid at a set rate of $300 for each concert. Claimant was not required to sign 
a written contract, was permitted to accept or reject any assignments offered, maintained other employment while 
performing for SNM and suffered no restrictions of any sort whatsoever upon her ability to perform for other 
organizations ... . She had never missed a performance, but testified that if she had hypothetically needed to be 
absent, it would be her ethical responsibility to attempt to obtain her own replacement. The treasurer of SNM 
testified that, assuming circumstances prevented claimant from attending a performance, "it would be a 
collaboration" to obtain a substitute, although SNM would not generally ask a musician to provide his or her own 
substitute. 

  
SNM did not provide claimant with equipment; the testimony revealed that, although "somebody on the board" may 
occasionally have brought a box of music stand lights, SNM owned no assets, the musicians provided their own 
instruments and music stands, and SNM merely acted as a "facilitator" in locating equipment already present at the 
venue ... . Claimant was not required to wear a uniform or dress in any particular manner ... . Although volunteers 
associated with SNM would set up the stage and seating, the musicians themselves ultimately made the decision 
on how to position themselves for a performance. Although the greater portion of the necessary practice for the 
performances was performed wholly at claimant's discretion, there were necessarily scheduled rehearsals and 
defined performance date ... . 
  
Viewed in context, we do not find that the requirements that claimant rehearse and perform specific pieces of music 
on set dates at set venues demonstrates meaningful control. Matter of Greene (Syracuse Socy. for New Music, 
Inc.--Commissioner of Labor), 2016 NY Slip Op 03567, 3rd Dept 5-5-16 
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UNEMPLOYMENT INSURANCE (TUTORS WERE EMPLOYEES OF TUTORING CENTER)/TUTORS (UNEMPLOYMENT 
INSURANCE, TUTORS WERE EMPLOYEES OF TUTORING CENTER) 

  

UNEMPLOYMENT INSURANCE. 
  

TUTORS WERE EMPLOYEES OF TUTORING CENTER. 
  

The Third Department determined claimant tutors were employees of Island Tutoring Center which provided tutors to 
school districts, private schools and private parties, despite the "independent contractor" contract designation: 
  

... [T]he record establishes that ITC advertises for tutors to provide tutoring services to its clients. Potential tutors, 
including [claimant] Ritch, were interviewed and screened by ITC's owner, Steven Thode, who would review a 
prospective tutor's résumé and list of references. If a prospective tutor was offered employment, he or she would 
typically sign a contract, as Bianco did, identifying that tutor as an independent contractor. That contract provided 
that employment was contingent upon a favorable reference and fingerprint check and verification of employment 
eligibility. Although the tutors were permitted to work for other tutoring companies, the contract also included a 
provision prohibiting the tutors from soliciting ITC's clients or students. 

  
When clients contacted ITC to request tutoring services, ITC would select a tutor from its database and inform that 
tutor of the area of study or subject to be instructed and the number of tutoring hours required. Although tutors 
were free to decline assignments, ITC did not permit tutors to provide their own substitutes after accepting an 
assignment. Following provision of the services, ITC required tutors to fill out time sheets and its session report 
forms in order to receive payment. As to payment, ITC paid its tutors prior to receiving payment from its clients, 
reimbursed tutors for certain expenses and loaned tutors teaching materials from its library when necessary. ITC 
also fielded its clients' complaints and feedback concerning the performance of its tutors and could remove tutors 
from assignments if there was a negative complaint. Matter of Ritch (Island Tutoring Ctr., Inc.--Commissioner 
of Labor), 2016 NY Slip Op 03569, 3rd Dept 5-5-16 

  
 
 
 
 
  

 UNEMPLOYMENT INSURANCE (POSSESSION OF MARIJUANA CONSTITUTED DISQUALIFYING MISCONDUCT) 

  
UNEMPLOYMENT INSURANCE. 

  
POSSESSION OF MARIJUANA CONSTITUTED DISQUALIFYING MISCONDUCT. 

  
  
The Third Department determined claimant's criminal conviction disqualified him from receiving unemployment insurance 
benefits. Claimant had been a service aide for the developmentally disabled for 25 years and pled guilty to possession of 
marijuana: 
  

Criminal convictions arising from conduct occurring outside the workplace have been found to constitute 
disqualifying misconduct where they demonstrate a breach of the standards of behavior to be reasonably expected 
by an employer in light of the nature of the employment involved ... . Significantly, claimant's job responsibilities 
included, among other things, dispensing medications to developmentally disabled individuals. Given the 
environment in which claimant worked, it was reasonable for the employer to expect that claimant would not 
illegally use or possess controlled substances. Clearly, claimant's criminal conduct posed a risk to the employer's 
mission and was detrimental to its interests. Therefore, we find that substantial evidence supports the Board's 
finding that claimant engaged in disqualifying misconduct ... . Matter of Hall (Commissioner of Labor), 2016 NY 
Slip Op 03797, 3rd Dept 5-12-16 
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WORKERS’ COMPENSATION LAW 
 
WORKERS' COMPENSATION LAW (STATUTE REQUIRING TIMELY NOTICE OF THE ACCIDENT DID NOT REQUIRE NOTICE OF 

ALL THE INJURIES STEMMING FROM THE ACCIDENT) 

  
WORKERS' COMPENSATION LAW. 

  
STATUTE REQUIRING TIMELY NOTICE OF THE ACCIDENT DID NOT REQUIRE NOTICE OF 

ALL THE INJURIES STEMMING FROM THE ACCIDENT. 
  

The Third Department determined the statute requiring notice of an accident did not require notice of all the injuries. Here 
the self-insured employer was timely notified of the accident and claimant's knee injury but was not notified of other 
injuries stemming from the accident until a year later: 
  

Workers' Compensation Law § 18 provides, in relevant part, that written "[n]otice of an injury . . . for which 
compensation is payable . . . shall be given to the employer within thirty days after the accident causing the injury." 
The same provision also provides that the Board may excuse late notice upon certain grounds, including "that the 
employer, or his or its agents . . . had knowledge of the accident." Here, the self-insured employer was provided 
with notice of the accident and claimant's resulting left knee injury within the statutory 30-day period, but was 
unaware of claimant's other injuries until nearly a year later when she filed her C-3 claim. The self-insured 
employer contends that this Court should construe the statutory phrase "had knowledge of the accident" to mean 
"had knowledge of the injury," and, as a result, conclude that claimant's late notice for the additional injuries is 
inexcusable pursuant to Workers' Compensation Law § 18. We reject the self-insured employer's interpretation of 
Workers' Compensation Law § 18, as it contravenes two foundational rules of statutory construction. Matter of 
Logan v New York City Health & Hosp. Corp., 2016 NY Slip Op 03776, 3rd Dept 5-12-16 

 
 
 
 
 
 

WORKERS' COMPENSATION LAW (INJURY IN FALL IN EMPLOYER'S PARKING LOT AROSE FROM EMPLOYMENT) 

  
WORKERS' COMPENSATION LAW. 

  
INJURY IN FALL IN EMPLOYER'S PARKING LOT AROSE FROM EMPLOYMENT. 

  
The Third Department determined injury from a trip and fall in the employer's parking lot was covered under the Workers' 
Compensation Law: 
  

"To be compensable under the Workers' Compensation Law, an injury must have arisen both out of and in the 
course of a claimant's employment" ... . Moreover, "[w]hile on the employer's premises, going to or coming from 
work is generally considered an incident of the employment" ... . 

  
Here, the record reveals that claimant tripped and fell in the employer's parking lot as she was preparing to leave at 
the end of her shift. Thus, there is substantial evidence in the record to support the Board's determination that 
claimant's injury arose out of and in the course of her employment ... . Matter of Swartz v Absolut Ctr. for 
Nursing & Rehab, 2016 NY Slip Op 03937, 3rd Dept 5-19-16 
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ZONING 
  

ZONING (PETITIONERS DID NOT HAVE STANDING TO CONTEST APPROVAL OF CONSTRUCTION PROJECT, CLOSE 
PROXIMITY IS NOT ENOUGH)/LAND-USE (PETITIONERS DID NOT HAVE STANDING TO CONTEST APPROVAL OF 

CONSTRUCTION PROJECT, CLOSE PROXIMITY IS NOT ENOUGH)/STANDING (ZONING, PETITIONERS DID NOT HAVE 
STANDING TO CONTEST APPROVAL OF CONSTRUCTION PROJECT, CLOSE PROXIMITY IS NOT ENOUGH)/LAND-

USE (PETITIONERS DID NOT HAVE STANDING TO CONTEST APPROVAL OF CONSTRUCTION PROJECT, CLOSE PROXIMITY 
IS NOT ENOUGH) 

  
ZONING, LAND-USE. 

  
PETITIONERS DID NOT HAVE STANDING TO CONTEST APPROVAL OF CONSTRUCTION 

PROJECT, CLOSE PROXIMITY IS NOT ENOUGH. 
  

The Second Department determined Supreme Court properly found the petitioners did not have standing to challenge the 
approval of construction project by the zoning board. Although petitioners' property is in close proximity to the proposed 
project, the petitioners did not demonstrate any harm peculiar to them, as opposed to the community at large: 
  

An allegation of close proximity may give rise to an inference of damage or injury that enables a nearby property 
owner to challenge a land use decision without proof of actual injury. However, this does not entitle the property 
owner to judicial review in every instance ... . Rather, in addition to establishing that the effect of the proposed 
change is different from that suffered by the public generally, the petitioner must establish that the interest asserted 
is arguably within the zone of interests the statute protects ... . Thus, "even where petitioner's premises are 
physically close to the subject property, an ad hoc determination may be required as to whether a particular 
petitioner itself has a legally protectable interest so as to confer standing" ... . * * * 
  
The Supreme Court properly determined that the petitioners failed to establish standing on the basis of alleged 
traffic impacts, impacts arising from issues of compliance, or community character impacts, as the petitioners failed 
to establish any harm distinct from that of the community at large ... . Matter of CPD NY Energy Corp. v Town of 
Poughkeepsie Planning Bd., 2016 NY Slip Op 03877, 2nd Dept 5-18-16 
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CIVIL PROCEDURE (COA) 
 

 
CIVIL PROCEDURE (COURT PROPERLY REFUSED TO APPROVE CLASS ACTION SETTLEMENT WHICH DID NOT GIVE OUT 

OF STATE SHAREHOLDERS THE RIGHT TO OPT OUT)/CLASS ACTIONS (COURT PROPERLY REFUSED TO APPROVE CLASS 
ACTION SETTLEMENT WHICH DID NOT GIVE OUT OF STATE SHAREHOLDERS THE RIGHT TO OPT OUT)/CORPORATION 

LAW (SHAREHOLDER CLASS ACTION, (COURT PROPERLY REFUSED TO APPROVE CLASS ACTION SETTLEMENT WHICH 
DID NOT GIVE OUT OF STATE SHAREHOLDERS THE RIGHT TO OPT OUT)/SHAREHOLDER ACTIONS (SHAREHOLDER CLASS 

ACTION, (COURT PROPERLY REFUSED TO APPROVE CLASS ACTION SETTLEMENT WHICH DID NOT GIVE OUT OF STATE 
SHAREHOLDERS THE RIGHT TO OPT OUT) 

  
CIVIL PROCEDURE, CORPORATION LAW. 

  
COURT PROPERLY REFUSED TO APPROVE CLASS ACTION SETTLEMENT WHICH DID NOT 

GIVE OUT OF STATE SHAREHOLDERS THE RIGHT TO OPT OUT. 
  

The Court of Appeals, in a full-fledged opinion by Judge Pigott, determined Supreme Court properly refused to approve a 
settlement in a class action challenging a corporate merger because there was no opt-out provision for out-of-state 
shareholders. Because the suit included claims for damages, effectively prohibiting out-of-state shareholders from 
bringing actions in other jurisdictions would deprive them of a property right: 
  

While the complaint seeks predominately equitable relief, the settlement would also release any damage claims 
relating to the merger by out-of-state class members. The broad release encompassed in the agreement bars the 
right of those class members to pursue claims not equitable in nature, which ... are constitutionally protected 
property rights. Jiannaras v Alfant, 2016 NY Slip Op 03548, CtApp 5-5-16 

 

 

 

 

CORPORATION LAW (COA) 
 

CORPORATION LAW (STANDARD FOR REVIEW OF GOING-PRIVATE MERGERS ANNOUNCED; SHAREHOLDER CLASS 
ACTION CHALLENGING THE GOING-PRIVATE MERGER DISMISSED)/SHAREHOLDER ACTIONS (STANDARD FOR REVIEW OF 

GOING-PRIVATE MERGERS ANNOUNCED; SHAREHOLDER CLASS ACTION CHALLENGING THE GOING-PRIVATE MERGER 
DISMISSED)/GOING PRIVATE MERGER (CORPORATION LAW, STANDARD FOR REVIEW OF GOING-PRIVATE MERGERS 

ANNOUNCED; SHAREHOLDER CLASS ACTION CHALLENGING THE GOING-PRIVATE MERGER DISMISSED) 

  
CORPORATION LAW. 

  
STANDARD FOR REVIEW OF GOING-PRIVATE MERGERS ANNOUNCED; 

SHAREHOLDER CLASS ACTION CHALLENGING THE GOING-PRIVATE MERGER DISMISSED. 
  

The Court of Appeals, in a full-fledged opinion by Judge Stein, determined a shareholder class action complaint 
challenging a going-private merger was properly dismissed for failure to state a cause of action. The court adopted a 
Delaware standard of review for going-private mergers, i.e., where the controlling shareholder seeks to buy out all the 

 

COURT OF APPEALS 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03548.htm


 

 64 

outstanding shares and, in effect, take the publicly-traded company private. Plaintiff argued the "entire fairness" review 
standard should be applied. Defendants argued the "business judgment" review standard should be applied. The Court of 
Appeals chose a middle ground (the Delaware standard) which is essentially the business judgment standard with added 
protections for minority shareholders: 
  

Plaintiff urges that we apply the entire fairness standard, which places the burden on the corporation's directors to 
demonstrate that they engaged in a fair process and obtained a fair price. Defendants seek application of the 
business judgment rule, with or without certain conditions. We are persuaded to adopt a middle ground. 
Specifically, the business judgment rule should be applied as long as the corporation's directors establish that 
certain shareholder-protective conditions are met; however, if those conditions are not met, the entire fairness 
standard should be applied. 

  
[The adopted Delaware standard has been summarized as follows:] ... "[I]n controller buyouts, the business 
judgment standard of review will be applied if and only if: (i) the controller conditions the procession of the 
transaction on the approval of both a Special Committee and a majority of the minority stockholders; (ii) the Special 
Committee is independent; (iii) the Special Committee is empowered to freely select its own advisors and to say no 
definitively; (iv) the Special Committee meets its duty of care in negotiating a fair price; (v) the vote of the minority 
is informed; and (vi) there is no coercion of the minority" ... . Matter of Kenneth Cole Prods., Inc, 2016 NY Slip 
Op 03545, CtApp 5-5-16 

 
 
 

CRIMINAL LAW (COA) 
 
 

CRIMINAL LAW (DENIAL OF MOTION TO WITHDRAW PLEA WITHOUT A HEARING WAS NOT AN ABUSE OF 
DISCRETION)/WITHDRAW PLEA, MOTION TO (DENIAL OF MOTION TO WITHDRAW PLEA WITHOUT A HEARING WAS NOT AN 

ABUSE OF DISCRETION)  

  
CRIMINAL LAW. 

  
DENIAL OF MOTION TO WITHDRAW PLEA WITHOUT A HEARING WAS NOT AN ABUSE OF 

DISCRETION. 
  

The Court of Appeals determined that defendant's motion to withdraw his plea was properly denied without a hearing: 
  

"When a defendant moves to withdraw a guilty plea, the nature and extent of the fact-finding inquiry rest[s] largely 
in the discretion of the Judge to whom the motion is made and a hearing will be granted only in rare instances" ... . 
."[O]ften, a limited interrogation by the court will suffice" ... . Here, the court gave the parties an opportunity to argue 
in furtherance of the motion to withdraw the plea, and because both parties declined, the motion was appropriately 
decided on the written submissions. Furthermore, while defense counsel claimed that defendant had been 
pressured by his family to take the plea, this Court has "never recognized 'coercion' by family members as a reason 
for withdrawing a guilty plea"... , and the record here does not demonstrate that the court abused its discretion in 
denying the motion on that ground. Additionally, given defendant's silence in any sworn statement regarding his 
alleged use of drugs and alcohol and the court's ability to observe defendant during the colloquy ..., it was not an 
abuse of discretion for the court to have denied the motion to withdraw the plea without holding a hearing. People 
v Manor, 2016 NY Slip Op 03414, CtApp 5-3-16 
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CRIMINAL LAW (GRAVITY KNIFE, PEOPLE NEED NOT PROVE DEFENDANT KNEW THE KNIFE DEFENDANT POSSESSED MET 
THE STATUTORY DEFINITION OF A GRAVITY KNIFE)/GRAVITY KNIFE (CRIMINAL LAW, PEOPLE NEED NOT PROVE 

DEFENDANT KNEW THE KNIFE DEFENDANT POSSESSED MET THE STATUTORY DEFINITION OF A GRAVITY KNIFE) 
  

CRIMINAL LAW . 
  

PEOPLE NEED NOT PROVE DEFENDANT KNEW THE KNIFE DEFENDANT POSSESSED MET 
THE STATUTORY DEFINITION OF A GRAVITY KNIFE. 

  
The Court of Appeals, in a full-fledged opinion by Judge Garcia, determined the People do not need to prove a defendant 
charged with possession of a gravity knife was aware the knife opened and locked by flicking the wrist downward. Here 
defendant claimed he always opened the knife with two hands, used it only to cut sheetrock and tile and did not know it 
was a gravity knife: 
  

We ... conclude that Penal Law § 265.01 (1) does not require the People to prove that defendants knew that the 
knife in their possession met the statutory definition of a gravity knife. The plain language of that subdivision 
demonstrates that the Legislature intended to impose strict liability to the extent that defendants need only be 
aware of their physical possession of the knife (see Penal Law §§ 15.00 [2]; 15.10). While knowing possession of 
the knife is required (see Penal Law § 15.15 [2]), we conclude it is not necessary that defendants know that the 
knife meets the technical definition of a gravity knife under Penal Law § 265.00 (5). People v Parrilla, 2016 NY 
Slip Op 03417, CtApp 5-3-16 

  
  
 
 
 
  

 CRIMINAL LAW (COUNTY COURT PROPERLY RELIED ON THE RESULTS OF A HEARING BEFORE A JUDICIAL HEARING 

OFFICER TO DETERMINE AMOUNT OF RESTITUTION)/RESTITUTION (CRIMINAL LAW, COUNTY COURT PROPERLY RELIED 
ON THE RESULTS OF A HEARING BEFORE A JUDICIAL HEARING OFFICER TO DETERMINE AMOUNT OF RESTITUTION) 

  
CRIMINAL LAW. 

  
COUNTY COURT PROPERLY RELIED ON THE RESULTS OF A HEARING BEFORE A JUDICIAL 

HEARING OFFICER TO DETERMINE AMOUNT OF RESTITUTION. 
  

The Court of Appeals, in a full-fledged opinion by Judge Stein, held County Court properly relied upon the results of a 
hearing conducted by a judicial hearing officer (JHO) to determine the amount of restitution to be paid by the defendant. 
The defendant was given the opportunity to submit additional evidence to County Court: 
  

While Penal Law § 60.27 (2) "emphatically advises that it is 'the court' . . . which is to conduct any hearing thought 
necessary for this purpose" ... , the court is "not . . . restricted to reliance upon only competent evidence" (Kim, 91 
NY2d at 411). Rather, CPL 400.30 "embodies a liberal evidentiary standard"... and provides that "[a]ny relevant 
evidence, not legally privileged, may be received regardless of its admissibility under the exclusionary rules of 
evidence" (CPL 400.30 [4] [emphasis added]). That is, even where "the record does not contain sufficient evidence 
to support such finding [of the actual amount of loss]" or the defendant has requested a hearing (Penal Law § 60.27 
[2]), nothing in the statutory text requires a formal evidentiary hearing. Rather, as noted, this Court has 
characterized the hearing as "a reasonable opportunity [for the defendant] to contest the People's evidence or 
supply evidence on his [or her] own behalf"... . People v Connolly, 2016 NY Slip Op 03651, CtApp 5-10-16 
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CRIMINAL LAW (PROBABLE CAUSE TO ARREST SUPPORTED BY THE RECORD, REVIEW BY COURT OF APPEALS)/APPEALS 
(COURT OF APPEALS REVIEW, CRIMINAL LAW, PROBABLE CAUSE TO ARREST SUPPORTED BY THE RECORD) 

  

CRIMINAL LAW, APPEALS. 
  

PROBABLE CAUSE TO ARREST SUPPORTED BY THE RECORD. 
  

The Court of Appeals noted that its review of whether there was probable cause for arrest, a mixed question of fact and 
law, is limited to whether there is support for a probable-cause finding in the record. Here the police were conducting 
surveillance on a target drug dealer. The police observed defendant take a bag from the target's car, which was deemed 
sufficient to provide probable cause to arrest: 
  

After a Darden hearing ... , Supreme Court found that the confidential information had given the police "cause to 
believe" that the surveillance target was engaged in "drug activity." Insofar as a Darden hearing is held to ensure 
"that the confidential informant both exists and gave the police information sufficient to establish probable cause" 
... , it may be inferred from the Darden hearing court's ruling, which was adopted by the suppression court for the 
purpose of determining probable cause, that the confidential information was not stale by the time of defendant's 
arrest. 

  
Furthermore, the officer's justified belief that the surveillance target was trafficking in narcotics, together with the 
manner in which the bag was removed from the car, support the lower courts' conclusion that the police had 
probable cause to arrest defendant for criminal possession of a controlled substance. Record support for probable 
cause may be found on the basis of "indicia of a drug transaction" known to "an experienced officer . . . trained in 
the investigation and detection of narcotics," which include "handl[ing] [an] unidentified object in a manner typical of 
a drug sale" ... . People v Joseph, 2016 NY Slip Op 03416, CtApp 5-3-16 

  
  
  
  
  
  
  
  

CRIMINAL LAW (APPEALS AS OF RIGHT MAY NOT BE DISMISSED BASED UPON THE DEPORTATION OF APPELLANT; 
PERMISSIVE APPEALS, HOWEVER, ARE SUBJECT TO DISCRETIONARY DISMISSAL ON THAT GROUND)/APPEALS 
(CRIMINAL, APPEALS AS OF RIGHT MAY NOT BE DISMISSED BASED UPON THE DEPORTATION OF APPELLANT; 

PERMISSIVE APPEALS, HOWEVER, ARE SUBJECT TO DISCRETIONARY DISMISSAL ON THAT 
GROUND)/IMMIGRATION (CRIMINAL LAW, APPEALS AS OF RIGHT MAY NOT BE DISMISSED BASED UPON THE 

DEPORTATION OF APPELLANT; PERMISSIVE APPEALS, HOWEVER, ARE SUBJECT TO DISCRETIONARY DISMISSAL ON 
THAT GROUND)/DEPORTATION (CRIMINAL LAW, APPEALS AS OF RIGHT MAY NOT BE DISMISSED BASED UPON THE 

DEPORTATION OF APPELLANT; PERMISSIVE APPEALS, HOWEVER, ARE SUBJECT TO DISCRETIONARY DISMISSAL ON 
THAT GROUND) 

  

CRIMINAL LAW, APPEALS, IMMIGRATION. 
  

APPEALS AS OF RIGHT MAY NOT BE DISMISSED BASED UPON THE DEPORTATION OF 
APPELLANT; PERMISSIVE APPEALS, HOWEVER, ARE SUBJECT TO DISCRETIONARY 

DISMISSAL ON THAT GROUND. 
  

The Court of Appeals, in a full-fledged opinion by Judge Fahey, over a partial dissent, determined appeals as of right, 
irrespective of the issues raised, should not be dismissed because the appellant has been deported. Permissive appeals, 
such as an appeal of the denial of a motion to vacate a conviction, are, however, subject to discretionary dismissal 
because the appellant has been deported: 
  

... [W]e conclude that this Court's holding in Ventura [17 NY3d 675] prohibits an intermediate appellate court from 
exercising its discretion to dismiss a pending direct appeal on the ground that the defendant has been involuntarily 
deported, regardless of the appellate contentions raised by the defendant. ...  
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We reach a different conclusion with respect to [a] pending permissive appeal. Our holding in Ventura was based 
upon a criminal defendant's fundamental right to a direct appeal granted by CPL 450.10. That statute has no 
application, however, in the context of permissive appeals. Rather, CPL 450.15 governs an appeal from an order 
denying a CPL 440.10 motion to vacate a judgment, and provides that a certificate granting leave to appeal must 
be obtained pursuant to CPL 460.15 (see CPL 450.15 [1]). In Ventura, this Court spoke of a criminal defendant's 
"absolute right," "statutory right," "fundamental right," and "basic entitlement" to appellate consideration of a direct 
appeal ... . A defendant has no such fundamental right or basic entitlement to appeal where the defendant must 
seek permission to appeal to the intermediate appellate court pursuant to CPL 450.15. ... 
  
Where an intermediate appellate court has permissive jurisdiction over a pending appeal, the intermediate 
appellate court retains its discretion to dismiss the pending permissive appeal due to the defendant's involuntary 
deportation. People v Harrison, 2016 NY Slip Op 03547, CtApp 5-5-16 

  
  

 
 
 
  

 CRIMINAL LAW (DEFENSE COUNSEL NOT INEFFECTIVE FOR FAILING TO SHOW EXPERT PHOTOS OF VICTIM'S WOUNDS 

AND FAILING TO INFORM EXPERT OF THE PEOPLE'S REVENGE THEORY)/ATTORNEYS (CRIMINAL LAW, DEFENSE 
COUNSEL NOT INEFFECTIVE FOR FAILING TO SHOW EXPERT PHOTOS OF VICTIM'S WOUNDS AND FAILING TO INFORM 

EXPERT OF THE PEOPLE'S REVENGE THEORY)/INEFFECTIVE ASSISTANCE OF COUNSEL (DEFENSE COUNSEL NOT 
INEFFECTIVE FOR FAILING TO SHOW EXPERT PHOTOS OF VICTIM'S WOUNDS AND FAILING TO INFORM EXPERT OF THE 

PEOPLE'S REVENGE THEORY) 

  
CRIMINAL LAW, ATTORNEYS. 

  
DEFENSE COUNSEL NOT INEFFECTIVE FOR FAILING TO SHOW PSYCHIATRIC EXPERT 
PHOTOS OF VICTIM'S WOUNDS AND FAILING TO INFORM EXPERT OF THE PEOPLE'S 

REVENGE THEORY. 
  

The Court of Appeals, in a full-fledged opinion by Judge Pigott, reversing the Appellate Division, determined defendant's 
counsel was not ineffective. Defendant was 15 when he stabbed the 12-year-old victim more than 20 times (the victim 
survived). The defendant claimed he blacked out and had no memory of the stabbing. The defense called an 
psychiatrist who testified defendant's mental condition, together with his use of marijuana, made it impossible for the 
defendant to form the intent to commit the crime. Defense counsel did not show the expert the photos of the victim's 
wounds and did not inform the expert of the prosecution's theory that the defendant considered the victim a "snitch" and 
attacked him for that reason: 
  

Whatever the wisdom of counsel's strategy, we cannot say that it was inconsistent with the actions of a reasonably 
competent attorney. There is no evidence on this record of what information forensic experts ordinarily require in 
order to arrive at an expert conclusion, or what information the expert requested in this case. Nor is there any 
evidence of what information an attorney ordinarily would or should provide to such an expert, independently of the 
expert's request. Therefore, it is not clear that prevailing professional norms would have required counsel to 
provide the expert with photographs and hospital records of the victim's stab wounds or inform him of the 
prosecution's theory of the case ... . People v Henderson, 2016 NY Slip Op 03649, CtApp 5-10-16 
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CRIMINAL LAW (SORA, LEVEL THREE ASSESSMENT FOR INFLICTION OF SERIOUS INJURY PROPER EVEN THOUGH THERE 
WAS NO SEX OFFENSE COMMITTED DURING THE UNLAWFUL IMPRISONMENT OF A CHILD)/SEX OFFENDER 

REGISTRATION ACT (LEVEL THREE ASSESSMENT FOR INFLICTION OF SERIOUS INJURY PROPER EVEN THOUGH THERE 
WAS NO SEX OFFENSE COMMITTED DURING THE UNLAWFUL IMPRISONMENT OF A CHILD)/SORA (LEVEL THREE 

ASSESSMENT FOR INFLICTION OF SERIOUS INJURY PROPER EVEN THOUGH THERE WAS NO SEX OFFENSE COMMITTED 
DURING THE UNLAWFUL IMPRISONMENT OF A CHILD) 

  
CRIMINAL LAW, SEX OFFENDER REGISTRATION ACT (SORA). 

  
LEVEL THREE ASSESSMENT FOR INFLICTION OF SERIOUS INJURY PROPER EVEN THOUGH 
THERE WAS NO SEX OFFENSE COMMITTED DURING THE UNLAWFUL IMPRISONMENT OF A 

CHILD. 
  

The Court of Appeals, in a full-fledged opinion by Judge DiFiore, over an extensive dissent, determined County Court did 
not abuse its discretion when it applied a statutory override for infliction of serious injury, adjudicating defendant a level 
three sex offender, despite the fact defendant was not charged with a sex offense. By statute, a defendant convicted of 
the unlawful imprisonment of a child is deemed a sex offender, even when no sex offense was committed. Here the child 
was assaulted (tortured) and seriously injured over the course of a five-day ordeal, but no sex offense was involved. The 
points assessed under the Sex Offender Registration Act (SORA) criteria rose only to a level one. Because of the extreme 
violence, County Court applied the statutory override: 
  

... [T]he application of the override for "infliction of serious physical injury," "automatically result[s] in a presumptive 
risk assessment of level [three]" (Guidelines at 3). Therefore, properly framed, defendant's argument is that the 
SORA court abused its discretion in declining to engage in a downward departure from the presumptive risk level 
three. We disagree. 

  
Defendant's sole argument to the SORA court was that the absence of a sexual component to his crime, in and of 
itself, warranted a level one adjudication. That factor, the existence of which was not in dispute, was considered 
[when] the Board assessed him 0 points for risk factor 2 — Sexual Contact with Victim. Defendant made no other 
argument of a mitigating factor to the SORA court in support of a downward departure. In the exercise of its 
discretion, the SORA court declined to depart from the presumptive risk level three. People v Howard, 2016 NY 
Slip Op 03415, CtApp 5-3-16 
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DEALER ACT (COA) 
 

FRANCHISED MOTOR VEHICLE DEALER ACT (FAILURE TO TAKE INTO ACCOUNT CONSUMER BRAND PREFERENCE IN 
EVALUATING A CAR DEALER'S PERFORMANCE VIOLATES THE DEALER ACT; UNILATERAL CHANGE TO THE GEOGRAPHIC 

AREA USED TO EVALUATE A CAR DEALER'S PERFORMANCE DOES NOT VIOLATE THE DEALER ACT)/DEALER 
ACT (FAILURE TO TAKE INTO ACCOUNT CONSUMER BRAND PREFERENCE IN EVALUATING A CAR DEALER'S 

PERFORMANCE VIOLATES THE DEALER ACT; UNILATERAL CHANGE TO THE GEOGRAPHIC AREA USED TO EVALUATE A 
CAR DEALER'S PERFORMANCE DOES NOT VIOLATE THE DEALER ACT)/CAR SALES (DEALER ACT, FAILURE TO TAKE INTO 

ACCOUNT CONSUMER BRAND PREFERENCE IN EVALUATING A CAR DEALER'S PERFORMANCE VIOLATES THE DEALER 
ACT; UNILATERAL CHANGE TO THE GEOGRAPHIC AREA USED TO EVALUATE A CAR DEALER'S PERFORMANCE DOES NOT 

VIOLATE THE DEALER ACT)/AUTO SALES (DEALER ACT, FAILURE TO TAKE INTO ACCOUNT CONSUMER BRAND 
PREFERENCE IN EVALUATING A CAR DEALER'S PERFORMANCE VIOLATES THE DEALER ACT; UNILATERAL CHANGE TO 

THE GEOGRAPHIC AREA USED TO EVALUATE A CAR DEALER'S PERFORMANCE DOES NOT VIOLATE THE DEALER 
ACT)/VEHICLE AND TRAFFIC LAW (DEALER ACT, FAILURE TO TAKE INTO ACCOUNT CONSUMER BRAND PREFERENCE IN 
EVALUATING A CAR DEALER'S PERFORMANCE VIOLATES THE DEALER ACT; UNILATERAL CHANGE TO THE GEOGRAPHIC 

AREA USED TO EVALUATE A CAR DEALER'S PERFORMANCE DOES NOT VIOLATE THE DEALER ACT) 

  
DEALER ACT [FRANCHISED MOTOR VEHICLE DEALER ACT, VEHICLE AND TRAFFIC LAW 

460 ET SEQ] 
  

FAILURE TO TAKE INTO ACCOUNT CONSUMER BRAND PREFERENCE IN EVALUATING A 
CAR DEALER'S PERFORMANCE VIOLATES THE DEALER ACT; UNILATERAL CHANGE TO 

THE GEOGRAPHIC AREA USED TO EVALUATE A CAR DEALER'S PERFORMANCE DOES NOT 
VIOLATE THE DEALER ACT. 

  
The Court of Appeals, in a full-fledged opinion by Judge Rivera, over a dissenting opinion, determined General Motors' 
[GM's] failure to take into account consumer-preference in determining an auto-dealer's [franchisee's] performance 
violated the Dealer Act. The court further determined that GM's changes to the geographic area in which plaintiff-dealer's 
sales performance is measured did not violate the act: 
  

... [O]nce GM determined that statewide raw data must be adjusted to account for customer preference as a 
measure of dealer sales performance, GM's exclusion of local brand popularity or import bias rendered the 
standard unreasonable and unfair because these preference factors constitute market challenges that impact a 
dealer's sales performance differently across the state. It is unlawful under section 463 (2) (gg) to measure a 
dealer's sales performance by a standard that fails to consider the desirability of the Chevrolet brand itself as a 
measure of a dealer's effort and sales ability. * * * 
  
... [A] revision of the [geographic area] is not perforce violative of section 463 (2) (ff). Rather, such change must be 
assessed on a case-by-case basis, upon consideration of the impact of the revision on a dealer's position. Beck 
Chevrolet Co., Inc. v General Motors LLC, 2016 NY Slip Op 03412, CtApp 5-3-16 
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EMPLOYMENT LAW (C0A) 
 
 

EMPLOYMENT LAW (NYS RACING AND WAGERING BOARD HAD THE DISCRETION TO UNILATERALLY REDUCE PER DIEM 
WAGES OF SEASONAL EMPLOYEES BY 25 PERCENT)/PUBLIC EMPLOYEES (NYS RACING AND WAGERING BOARD HAD THE 

DISCRETION TO UNILATERALLY REDUCE PER DIEM WAGES OF SEASONAL EMPLOYEES BY 25 PERCENT)/RACING AND 
WAGERING BOARD (NYS RACING AND WAGERING BOARD HAD THE DISCRETION TO UNILATERALLY REDUCE PER DIEM 

WAGES OF SEASONAL EMPLOYEES BY 25 PERCENT) 

  
EMPLOYMENT LAW (PUBLIC EMPLOYEES). 

  
NYS RACING AND WAGERING BOARD HAD THE DISCRETION TO UNILATERALLY REDUCE 

PER DIEM WAGES OF SEASONAL EMPLOYEES BY 25 PERCENT. 
  

The Court of Appeals, in a full-fledged opinion by Judge DiFiore, reversing the Appellate Division, over a dissenting 
opinion, determined the New York State Racing and Wagering Board had the discretion to reduce the per diem wages of 
seasonal employees by 25%. The majority held that a Side Letter Agreement, which incorporated 50 articles of the 
collective bargaining agreement, set limits on the discretionary authority of the racing board, but did not prohibit the 
discretionary wage reduction at issue here. The dissent argued the 50 incorporated articles did not address the wage 
reduction and therefore should not be deemed to have given the racing board the discretion to unilaterally reduce the 
wages of seasonal employees: 
  

The Side Letter Agreement was comprehensive in addressing all conditions of employment for seasonal 
employees for 1996 to 1999. It included specific pay increases for specific years, but not for the fiscal year in which 
the 25% reduction took effect. The Side Letter Agreement did not rule out pay reductions and did not impose any 
conditions precedent to pay reductions ... . Thus, PERB's [Public Employment Relations Board's] conclusion that it 
was "reasonably clear" that both sides intended the Side Letter Agreement "to act as a negotiated limitation upon 
the State Budget Director's discretion" as to compensation for seasonal employees was not arbitrary and 
capricious. Contrary to the dissent's characterization, the decision is supported not just by the quantity of items 
contained in the Side Letter Agreement, but by specific items expressly limiting the discretion otherwise delegated 
to the Racing Board chair and Budget Director by statute. PERB's decision should be accorded deference as a 
decision within its area of expertise. Read as a whole, the language of the Side Letter Agreement "implicitly 
demonstrate[s] that the parties had reached accord" with respect to any limitations on the discretionary authority of 
the Budget Director to change the per diem compensation of seasonal employees. Matter of Kent v 
Lefkowitz, 2016 NY Slip Op 03650, CtApp 5-10-16 
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ENVIRONMENTAL LAW (COA) 
 
 
 

ENVIRONMENTAL LAW (WATER LAW, WHETHER ADIRONDACK WATERWAY IS NAVIGABLE IN FACT, AND THEREFORE 
AVAILABLE FOR PUBLIC USE, COULD NOT BE DETERMINED AS A MATTER OF LAW)/WATER LAW (WHETHER ADIRONDACK 

WATERWAY IS NAVIGABLE IN FACT, AND THEREFORE AVAILABLE FOR PUBLIC USE, COULD NOT BE DETERMINED AS A 
MATTER OF LAW)/ADIRONDACKS (WATER LAW, WHETHER ADIRONDACK WATERWAY IS NAVIGABLE IN FACT, AND 

THEREFORE AVAILABLE FOR PUBLIC USE, COULD NOT BE DETERMINED AS A MATTER OF LAW) 

  

ENVIRONMENTAL LAW, WATER LAW. 
  

WHETHER ADIRONDACK WATERWAY IS NAVIGABLE IN FACT, AND THEREFORE 
AVAILABLE FOR PUBLIC USE, COULD NOT BE DETERMINED AS A MATTER OF LAW. 

  
The Court of Appeals held questions of fact precluded summary judgment in an action to determine whether a two-mile 
system of ponds and streams in a remote area of the Adirondack Mountains is navigable-in-fact.  If it is, it is subject to a 
public right of navigation (by canoe). If it isn't the adjacent private property owners can prohibit public use: 
  

As a general principle, if a waterway is not navigable-in-fact, "it is the private property of the adjacent landowner" 
... . A waterway that is navigable-in-fact, however, "is considered a public highway, notwithstanding the fact that its 
banks and bed are in private hands" ... . To be subject to this public easement, a waterway must provide practical 
utility to the public as a means for transportation, whether for trade or travel (Adirondack League Club, 92 NY2d at 
603). In Adirondack League Club, though we did "not broaden the standard for navigability-in-fact," we held that 
recreational use may properly be "part of the navigability analysis" ... . Friends of Thayer Lake LLC v 
Brown, 2016 NY Slip Op 03647, CtApp 5-10-16 

 
 
 
 
 
 

FORECLOSURE (C0A) 
 

FORECLOSURE (CONSOLIDATED MORTGAGES CONSIDERED FIRST MORTGAGE OF RECORD WITH PRIORITY OVER 
COMMON CHARGES LIEN)/REAL PROPERTY LAW (CONDOMINIUM COMMON CHARGES, CONSOLIDATED MORTGAGES 

CONSIDERED FIRST MORTGAGE OF RECORD WITH PRIORITY OVER COMMON CHARGES 
LIEN)/MORTGAGES (CONDOMINIUM COMMON CHARGES, CONSOLIDATED MORTGAGES CONSIDERED FIRST MORTGAGE 

OF RECORD WITH PRIORITY OVER COMMON CHARGES LIEN)/CONDOMINIUMS (COMMON CHARGES LIEN, CONSOLIDATED 
MORTGAGES CONSIDERED FIRST MORTGAGE OF RECORD WITH PRIORITY OVER COMMON CHARGES LIEN) 

  
FORECLOSURE, REAL PROPERTY LAW, MORTGAGES, CONDOMINIUMS. 

  
CONSOLIDATED MORTGAGES CONSIDERED FIRST MORTGAGE OF RECORD WITH 

PRIORITY OVER COMMON CHARGES LIEN. 
  

The Court of Appeals, in a full-fledged opinion by Judge DiFiore, determined a lien for unpaid (condominium) common 
charges did not take priority over the second of two Citibank mortgages which were consolidated. Plaintiff was the winning 
bidder in a foreclosure action commenced by the condominium board for unpaid common charges. Plaintiff took the 
property subject to the "first mortgage of record." Years before the common charges lien two mortgages taken out by the 
previous condominium owner had been consolidated. Plaintiff argued the second of those two consolidated mortgages 
should be extinguished by the foreclosure action because, by statute, the lien for the common charges was subject only to 
the "first mortgage of record." The Court of Appeals held the two consolidated mortgages should be considered the "first 
mortgage" in this context: 
  

Given the practical realities of this case, ... the agreement between Citibank and the previous unit owner to 
consolidate the mortgages "into a single mortgage lien," recorded years before the common charges lien, qualifies 
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as "the first mortgage of record." To hold otherwise places form over substance. Indeed, the ease with which a 
formulaic application of the term "first mortgage of record" can be manipulated demonstrates that such holding 
would not promote the statutory purpose. Plotch v Citibank, N.A., 2016 NY Slip Op 03648, CtApp 5-10-16 

 
 
 
 
 
 

INSURANCE LAW (COA) 
 
 

 
INSURANCE LAW (INSURANCE LAW, ANTISUBROGATION RULE DOES NOT APPLY TO A PARTY NOT COVERED BY THE 
RELEVANT POLICY)/SUBROGATION (INSURANCE LAW, ANTISUBROGATION RULE DOES NOT APPLY TO A PARTY NOT 

COVERED BY THE RELEVANT POLICY)/ANITSUBROGATION RULE (INSURANCE LAW, ANTISUBROGATION RULE DOES NOT 
APPLY TO A PARTY NOT COVERED BY THE RELEVANT POLICY) 

  
INSURANCE LAW. 

  
ANTISUBROGATION RULE DOES NOT APPLY TO A PARTY NOT COVERED BY THE 

RELEVANT POLICY. 
  

The Court of Appeals, in a full-fledged opinion by Judge Abdus-Salaam, reversing the Appellate Division, re: claims 
stemming from lead paint exposure, determined the antisubrogation rule did not apply to a party, ANP, which was not 
covered by the relevant policy: 
  

... [T]he antisubrogation rule is an exception to the right of subrogation ... . Under that rule, "an 'insurer has no right 
of subrogation against its own insured for a claim arising from the very risk for which the insured was covered . . . 
even where the insured has expressly agreed to indemnify the party from whom the insurer's rights are derived'" 
... . In effect, "an insurer may not step into the shoes of its insured to sue a third-party tortfeasor . . . for damages 
arising from the same risk covered by the policy" ... , even where there is an express subrogation agreement ... . 
The two primary purposes of the antisubrogation rule are to avoid "a conflict of interest that would undercut the 
insurer's incentive to provide an insured with a vigorous defense" and "to prohibit an insurer from passing its loss to 
its own insured" ... .  * * * 

  
The antisubrogation rule ... requires a showing that the party the insurer is seeking to enforce its right of 
subrogation against is its insured, an additional insured, or a party who is intended to be covered by the insurance 
policy in some other way ... . Here, as recognized by the courts below, ANP and its predecessor were not insured 
under the relevant insurance policies. ... Thus, the principal element for application of the antisubrogation rule — 
that the insurer seeks to enforce its right of subrogation against its own insured, additional insured, or a party 
intended to be covered by the insurance policy — is absent. Millennium Holdings LLC v Glidden Co., 2016 NY 
Slip Op 03543, CtApp 5-5-16 
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INSURANCE LAW (BASED UPON THE POLICY LANGUAGE, AN ALL SUMS ALLOCATION AND VERTICAL EXHAUSTION APPLY 
TO EXCESS INSURANCE POLICIES IN THIS ASBESTOS INJURY ACTION)/CONTRACT LAW (INSURANCE POLICIES, BASED 

UPON THE POLICY LANGUAGE, AN ALL SUMS ALLOCATION AND VERTICAL EXHAUSTION APPLY TO EXCESS INSURANCE 
POLICIES IN THIS ASBESTOS INJURY ACTION)/ALL SUMS ALLOCATION (INSURANCE POLICIES, BASED UPON THE POLICY 
LANGUAGE, AN ALL SUMS ALLOCATION AND VERTICAL EXHAUSTION APPLY TO EXCESS INSURANCE POLICIES IN THIS 
ASBESTOS INJURY ACTION)/VERTICAL EXHAUSTION  (INSURANCE POLICIES, BASED UPON THE POLICY LANGUAGE, AN 

ALL SUMS ALLOCATION AND VERTICAL EXHAUSTION APPLY TO EXCESS INSURANCE POLICIES IN THIS ASBESTOS INJURY 
ACTION)/EXCESS INSURANCE (ASBESTOS INJURY, BASED UPON THE POLICY LANGUAGE, AN ALL SUMS ALLOCATION AND 

VERTICAL EXHAUSTION APPLY TO EXCESS INSURANCE POLICIES IN THIS ASBESTOS INJURY ACTION) 

  
  

INSURANCE LAW, CONTRACT LAW. 
  

BASED UPON THE POLICY LANGUAGE, AN ALL SUMS ALLOCATION AND VERTICAL 
EXHAUSTION APPLY TO EXCESS INSURANCE POLICIES IN THIS ASBESTOS INJURY 

ACTION. 
  

The Court of Appeals, in a full-fledged opinion by Judge Stein, determined, pursuant to the language and provisions of the 
relevant excess insurance policies, (1) an "all sums," as opposed to a "pro-rata," allocation applies, and (2) vertical, as 
opposed to horizontal, exhaustion of available policies applies. The underlying claims relate to asbestos exposure over a 
period of years in the manufacture of pumps: 
  

[The "all sums"] theory of allocation "permits the insured to 'collect its total liability . . . under any policy in effect 
during' the periods that the damage occurred," up to the policy limits ... . The burden is then on the insurer against 
whom the insured recovers to seek contribution from the insurers that issued the other triggered policies ... . * * * 
  
... [V]ertical exhaustion is more consistent than horizontal exhaustion with ... language tying attachment of the 
excess policies specifically to identified policies that span the same policy period. Further, vertical exhaustion is 
conceptually consistent with an all sums allocation, permitting the Insured to seek coverage through the layers of 
insurance available for a specific year ... . Matter of Viking Pump, Inc., 2016 NY Slip Op 03413, CtApp 5-3-16 

  
  

 
 

JUDGES (COA) 
 
 
 

JUDGES (JUDGES NOT ENTITLED TO DAMAGES BASED UPON INADEQUATE COMPENSATION) 

  
JUDGES 

  
JUDGES NOT ENTITLED TO DAMAGES BASED UPON INADEQUATE COMPENSATION. 

  
The Court of Appeals determined present and retired judges were not entitled to damages based on inadequate 
compensation during the years legislation considering judicial compensation was improperly linked to unrelated policy 
initiatives. Although the Court of Appeals struck down the practice, called linkage, as a violation of the separation of 
powers, the court did not make the finding that judicial compensation was in fact too low during those years. To do so and 
award damages would intrude on the legislature's budgetary powers: 
  

...[W]e suggested that money damages would be an inappropriate form of relief from the State's unconstitutional 
linkage practice because any mandate that the State pay money damages would, as a practical matter, be 
tantamount to a directive to increase judicial compensation in a manner that would arrogate the legislative branch's 
budgetary powers to the judiciary. Thus, we observed that, in fashioning a remedy, "deference to the Legislature — 
which possesses the constitutional authority to budget and appropriate — is necessary" ... and that "whether 
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judicial compensation should be adjusted, and by how much, is within the province of the Legislature" ... . Larabee 
v Governor of the State of N.Y., 2016 NY Slip Op 03646, CtApp 5-10-16 
  
  
 
 
 

NEGLIGENCE (COA) 
 

 
 

NEGLIGENCE (SLIP AND FALL, STORM IN PROGRESS RULE APPLIED AS A MATTER OF LAW)/SLIP AND FALL (STORM IN 
PROGRESS RULE APPLIED AS A MATTER OF LAW)/STORM IN PROGRESS RULE (SLIP AND FALL, STORM IN PROGRESS 

RULE APPLIED AS A MATTER OF LAW) 

  
NEGLIGENCE. 

  
STORM IN PROGRESS RULE APPLIED AS A MATTER OF LAW. 

  
The Court of Appeals, over a three-judge dissent, determined claimant's slip and fall complaint was properly dismissed 
because defendant demonstrated the storm in progress rule applied. There had been an ice storm the night before, a 
wintry mix was falling at 6:50 am and a light rain was falling when claimant slipped and fell on ice at 8:15 am. The dissent 
argued the weather conditions were contested raising questions of fact about when the storm ended, if at all, and, if it did 
end, how much time elapsed before the fall. Sherman v New York State Thruway Auth., 2016 NY Slip Op 03546, 
CtApp 5-5-16 

  
 
 
 

PRODUCTS LIABILITY (C0A) 
 
 
 

PRODUCTS LIABILITY (PARENT CORPORATION NOT LIABLE, UNDER A STRICT PRODUCTS LIABILITY THEORY, FOR 
ASBESTOS-CONTAINING PRODUCTS MANUFACTURED AND DISTRIBUTED BY A WHOLLY OWNED 

SUBSIDIARY)/CORPORATION LAW (PRODUCTS LIABILITY, PARENT CORPORATION NOT LIABLE, UNDER A STRICT 
PRODUCTS LIABILITY THEORY, FOR ASBESTOS-CONTAINING PRODUCTS MANUFACTURED AND DISTRIBUTED BY A 

WHOLLY OWNED SUBSIDIARY)/PIERCING THE CORPORATE VEIL (PRODUCTS LIABILITY, PARENT CORPORATION NOT 
LIABLE, UNDER A STRICT PRODUCTS LIABILITY THEORY, FOR ASBESTOS-CONTAINING PRODUCTS MANUFACTURED AND 

DISTRIBUTED BY A WHOLLY OWNED SUBSIDIARY) 

  
PRODUCTS LIABILITY, CORPORATION LAW. 

  
PARENT CORPORATION NOT LIABLE, UNDER A STRICT PRODUCTS LIABILITY THEORY, 

FOR ASBESTOS-CONTAINING PRODUCTS MANUFACTURED AND DISTRIBUTED BY A 
WHOLLY OWNED SUBSIDIARY. 

  
The Court of Appeals, in a full-fledged opinion by Judge Pigott, reversing the Appellate Division, determined the products 
liability complaint against Ford USA, based upon asbestos brake linings manufactured and distributed by Ford UK, should 
have been dismissed. The Court of Appeals concluded Ford USA could only be held liable for a product manufactured 
and distributed by a wholly owned subsidiary by piercing the corporate veil, a theory unsupported by the facts alleged: 
  

Ford USA was not a party within the distribution chain, nor can it be said that it actually placed the parts into the 
stream of commerce. Although plaintiff submitted evidence tending to show that Ford USA provided guidance to 
Ford UK in the design of certain tractor components, absent any evidence that Ford USA was in fact a 
manufacturer or seller of those components, Ford USA may not be held liable under a strict products liability theory 
… . * * * 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03646.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03646.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03546.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03546.htm
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Ford USA, as the parent corporation of Ford UK, may not be held derivatively liable to plaintiff under a theory of 
strict products liability unless Ford USA disregarded the separate identity of Ford UK and involved itself directly in 
that entity’s affairs such that the corporate veil could be pieced … a conclusion that neither Supreme Court nor the 
Appellate Division reached in this instance. Finerty v Abex Corp., 2016 NY Slip Op 03411, CtApp 5-3-16 

  
  
 
 
  

REAL PROPERTY TAX LAW (COA) 
 
 

REAL PROPERTY TAX LAW (PETITIONER NEED NOT CHALLENGE THE REAL PROPERTY TAX ASSESSMENT EVERY YEAR 
TO BE ENTITLED TO BUSINESS INVESTMENT EXEMPTION REFUNDS FOR THOSE YEARS)/BUSINESS INVESTMENT 

EXEMPTION (REAL PROPERTY TAX LAW, PETITIONER NEED NOT CHALLENGE THE REAL PROPERTY TAX ASSESSMENT 
EVERY YEAR TO BE ENTITLED TO BUSINESS INVESTMENT EXEMPTION REFUNDS FOR THOSE YEARS) 

  

REAL PROPERTY TAX LAW. 
  

PETITIONER NEED NOT CHALLENGE THE REAL PROPERTY TAX ASSESSMENT EVERY 
YEAR TO BE ENTITLED TO BUSINESS INVESTMENT EXEMPTION REFUNDS FOR 

THOSE YEARS. 
  

The Court of Appeals, in a full-fledged opinion by Judge DiFiore, over a dissent, reversing the Appellate Division, 
determined petitioner need not challenge the real property tax assessment every year to be entitled to business-
investment-exemption refunds for the years following the year the assessment and exemption were challenged. Real 
Property Tax Law 485-b provides a partial ten-year exemption for certain improvements made to real property: 
  

... [T]he business investment exemption is of ten years' duration and the amount of the exemption in each of the 
ten years is calculated using a single assessment roll ... . * * * 

  
... [W]hen a computational error based on a single assessment roll results in the miscalculation of the RPTL 485-b 
exemption, we hold that this error may be challenged by a single petition at the time the error is discernible. It is a 
waste of resources for all involved, including the courts, to require a property owner to bring a challenge addressing 
the same error in each and every year the exemption applies. Matter of Highbridge Broadway, LLC v Assessor 
of the City of Schenectady, 2016 NY Slip Op 03544, CtApp 5-5-16 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03411.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03544.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_03544.htm
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Public Trust Doctrine Survives Motion to Dismiss 
 
 
[AN OREGON MAGISTRATE JUDGE HAS RECOMMENDED A LAWSUIT BY YOUNG PEOPLE ARGUING THAT THE 
ENVIRONMENT CONSTITUTES A FEDERAL PUBLIC TRUST FOR THEIR BENEFIT SHOULD SURVIVE A MOTION 
TO DISMISS. THE SUIT ALLEGES THE PUBLIC TRUST RESOURCES ARE BEING HARMED BY ACTIONS WHICH 
ALLOW FOSSIL FUEL EXPLOITATION. THE FINDINGS & RECOMMENDATION ARE REPRODUCED HERE. I HAVE 
ATTEMPTED TO REMOVE THE FOOTNOTES WHICH MERGED INTO THE TEXT, BUT MAY HAVE MISSED SOME.] 
 
 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF OREGON  
 
KELSEY CASCADE ROSE JULIANA; et al.,  
Plaintiffs,  
v. The UNITED ST ATES OF AMERICA; et al.,  
Defendants.  
 
COFFIN, Magistrate Judge:  
 
6:15-cv-1517-TC  
 
ORDER and FINDINGS & RECOMMENDATION  
 
The motions before the court are directed against a relatively unprecedented lawsuit that, in  
essence, seeks relief from government action and inaction that allegedly results in carbon pollution  
of the atmosphere, climate destabilization, and ocean acidification. The government action and  
inaction allegedly threatens catastrophic consequences which have already began and will  
progressively worsen in the near future.  
 
Plaintiffs include a group of younger individuals (aged 8-19) who assert concrete harm from  
excessive carbon emissions. Also among the plaintiffs are associations of activists who assert they  
are beneficiaries of a federal public trust which is being harmed by allegedly substantial impairment  
and alienation of public trust resources through ongoing actions to allow fossil fuel exploitation.  
Finally, plaintiff Dr. James Hansen participates as a guardian for plaintiff "future generations."  
 
Plaintiffs are suing the United States and various government officials and agencies because,  
they assert, the government has known for decades that carbon dioxide (C02) pollution has been  
causing catastrophic climate change and has failed to take necessary action to curtail fossil fuel  
emissions. Moreover, plaintiffs allege that the government and its agencies have taken action or  
failed to take action that has resulted in increased carbon pollution through fossil fuel extraction,  
production, consumption, transportation, and exportation. Plaintiffs assert that a reduction of global  
C02 concentrations to less than 350 parts per million is possible, but action must be taken  
immediately to prevent further ocean acidification and ocean warming. Plaintiffs allege the current  
actions and omissions of defendants make it extremely difficult for plaintiffs to protect their vital  
natural systems and a livable world. Consequently, plaintiffs seek immediate action to restore energy  
balance and implementation of a plan to put the nation on a trajectory (that if adhered to by other  
major emitters) will reduce atmospheric C02 concentrations to no more than 350 parts per million  
by 2100.  
 
Plaintiffs assert the actions and omissions of defendants that increased C02 emissions "shock  
the conscience," and are infringing the plaintiffs' right to life and liberty in violation of their  
substantive due process rights. Plaintiffs also allege defendants have violated plaintiffs' equal  
protection rights embedded in the Fifth Amendment by denying them protections afforded to  
previous generations and by favoring short term economic interests of certain citizens. Plaintiffs  
further allege defendants' acts and omissions violate the implicit right, via the Ninth Amendment,  
to a stable climate and an ocean and atmosphere free from dangerous levels of C02• Finally,  
plaintiffs allege defendants have violated a public trust doctrine, secured by the Ninth Amendment,  
by denying future generations essential natural resources.  
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Through this action, plaintiffs ask the court to:  
 
1. Declare that Defendants have violated and are violating Plaintiffs' fundamental constitutional rights to life, liberty, and 
property by substantially causing or contributing to a dangerous concentration of C02 in the atmosphere, and that, in so 
doing, Defendants dangerously interfere with a stable climate system required by our nation and Plaintiffs alike;  
2. Enjoin Defendants from further violations of the Constitution underlying each claim for relief;  
3. Declare the Energy Policy Act, Section 201, to be unconstitutional on its face;  
4. Declare DOE/FE Order No. 3041, granting long-term multi-contract authorization to Jordan Cove Energy for LNG 
exports from its Coos Bay terminal, to be unconstitutional as applied and set it aside;  
5. Declare Defendants' public trust violations and enjoin Defendants from violating the public trust doctrine underlying 
each claim for relief;  
6. Order Defendants to prepare a consumption-based inventory of U.S. C02 emissions;  
7. Order Defendants to prepare and implement an enforceable national remedial plan to phase out fossil fuel emissions 
and draw down excess atmospheric C02 so as to stabilize the climate system and protect the vital resources on which 
Plaintiffs now and in the future will depend ... First Amended Complaint (#7) at 94. Plaintiffs also seek to have this court 
retain jurisdiction over this action to monitor and enforce defendants' compliance with a national remedial plan and  
associated orders requiring the above.  
 
In essence, plaintiffs assert a novel theory somewhere between a civil rights action and  
NEPA/Clean Air Act/Clean Water Act suit to force the government to take action to reduce harmful  
pollution. Although, plaintiffs, for the most part, do not challenge a specific agency action and urge  
the court to order government-wide action for the benefit of the earth and mankind, they also seek  
"other relief as the Court deems just and proper." Id.  
 
The court has previously granted the National Association of Manufacturers (NAM),  
American Fuel & Petrochemical Manufacturers (AFPM), and American Petroleum Institute (API)  
motion to intervene in this action. These organizations represent various entities in the coal, oil, and  
gas industry, including businesses that extract, refine, and use such energy sources. The intervenors  
move to dismiss the amended complaint. The government similarly moves to dismiss all claims. 1  
Movants assert plaintiffs lack standing to bring this suit, raise non-justiciable political  
questions, and they fail to state a constitutional claim. In addition, the movants assert the public trust  
doctrine does not provide a cognizable federal cause of action.  
 
A. Standing  
 
Plaintiffs must demonstrate standing for each claim they seek to press and for each form of  
relief sought. DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352 (2006). At the pleading stage,  
general factual allegations of injury resulting from the defendant's conduct may suffice. Lujan v.  
Defenders of Wildlife, 504 U.S. 555, 561 (1992). For Article III standing, plaintiffs must satisfy  
three "irreducible constitutional minimum" requirements: (1) they suffered an injury in fact that is  
concrete, particularized, and actual or imminent; (2) the injury is fairly traceable to the challenged  
conduct; and (3) the injury is likely to be redressed by a favorable court decision. Id. at 560-61.  
 
Concrete, Particularized, Imminent Injury  
 
Plaintiffs allege that climate change endangers humanity and nature and is a consequence of  
human caused or influenced green house gases, primarily C02, derived from the combustion of fossil  
fuels. First Amended Complaint (F AC) (#7) at~ 202. Plaintiffs allege because C02 persists in the  
atmosphere, future emissions will lead to severe impacts on children and future generations and the  
current level of C02 has already taken our country into the "danger zone." Id. At ~~ 206-07.  
Plaintiffs aver emissions must be rapidly and systematically reduced in order to avoid crossing the  
tipping points that set in motion disastrous, irrevocable impacts to human civilization and nature.  
Id. At~ 208. According to plaintiffs it will be nearly impossible for them to adapt to all of the  
current climate change impacts in the quick time-frame in which they will occur and that, therefore,  
"the survival and well-being of plaintiffs is significantly threatened by climate destabilization." Id.  
at~ 208, ~ 211. Plaintiffs further allege that climate change is "already damaging human and natural  
systems, causing loss of life and pressing species to extinction." Id. at ~ 213. Plaintiffs allege  
specifics regarding global changes that also lead to local harm such as: disintegration of both the  
West and East Antarctic ice sheets with concomitant sea level rise damaging coastal regions;  
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changing rainfall and atmospheric conditions affecting water and heat distribution causing severe  
storm surges, floods, hurricanes, droughts, insect infestation, reduced crop yields, increased invasive  
vegetation, and fires; ocean acidification damaging sea life; increase in allergies, asthma, cancer, and  
other diseases; and harm to national security causing destabilization in various regions of the world.  
Id. at~~ 213-241.  
 
However, plaintiffs also assert injuries that are personal in nature such as: jeopardy to family  
farms resulting from the planned Jordan Cove gas line, 2 increased temperatures, and wildfires (FA C  
at~~ 31-34, 23-30); lost recreational opportunities(~, FAC at~~28-29, 31-34); and harm to family  
dwellings from superstorms (~, FAC at~ 71-72),3 etc. See, Memorandum of Plaintiffs in  
Opposition to Federal Defendants' Motion to Dismiss ( #41) at pp. 29-3?. While the personal harms  
are a consequence of the alleged broader harms, noted above, that does not discount the concrete  
harms already suffered by individual plaintiffs or likely to be suffered by these plaintiffs in particular  
in the future. See Federal Election Com'n v. Akins, 524 U.S. 11, 24 (1998):  
 
Often the fact that an interest is abstract and the fact that it is widely shared go hand in hand. But their association is not 
invariable, and where a harm is concrete, though widely shared, the Court has found "injury in fact." See Public Citizen, 
491 U.S., at 449-450, 109 S.Ct., at 2564-2565 ("The fact that other citizens or groups of citizens might make the same 
complaint after unsuccessfully demanding disclosure ... does not lessen [their] asserted injury"). Thus the fact that a 
political forum may be more readily available where an injury is widely shared (while counseling against, say, interpreting 
a statute as conferring standing) does not, by itself, automatically disqualify an interest for Article III purposes. Such an 
interest, where sufficiently concrete, may count as an "injury in fact." This conclusion seems particularly obvious where (to 
use a hypothetical example) large numbers of individuals suffer the same common-law injury (say, a widespread mass 
tort), or where large numbers of voters suffer interference with voting rights conferred by law. C.f. Lujan, supra, at 572, 
112 S.Ct., at 2142-2143; Shaw v. Hunt, 517 U.S. 899, 905, 116 S.Ct. 1894, 1900-1901, 135 L.Ed.2d 207 (1996).  
 
The court must accept the allegations as true and those allegations plausibly allege harm,  
free to reapply in the future and the Commission will reconsider the planned pipeline if they can demonstrate a market 
need for liquified natural gas. In addition, the applicants plan to file a request to rehear the decision. For purposes of the 
motion to dismiss, the court takes as true the allegations of an imminent threat from the proposed project.  
3Plaintiff Victoria B's allegations(in addition to other plaintiffs) raise another issue not addressed in the motions to dismiss 
regarding this court's jurisdiction to address harms arising outside of the district from action and inaction by various 
government agencies that often also arise outside of the District of Oregon. See, e.g., F AC at~ 72-73 (damage to home 
and school in New York as a result of superstorm Sandy). While such allegations highlight the unwieldy nature of the 
case, the allegations establish that C02 emissions cross geographic boundaries and cause harm within the district and 
outside the district from many of the same sources regulated by the defendants.  
though widespread, that is concrete.  
 
Of course, federal courts are not forums in which to air generalized grievances about the  
conduct of government. See Flast v. Cohen, 392 U.S. § 83, 106 (1968). The constitutional limits  
on standing eliminate claims in which a plaintiff has failed to make out a case or controversy  
between himself and the defendant. In order to satisfy Art. III, a plaintiff must show that he  
personally has suffered some actual or threatened injury as a result of the putatively illegal conduct  
of the defendant. Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59, 72  
(1978).  
 
Even when a case falls within these constitutional boundaries, a plaintiff may still lack standing under the prudential 
principles by which the judiciary seeks to avoid deciding questions of broad social import where no individual rights would 
be vindicated and to limit access to the federal courts to those litigants best suited to assert a particular claim. For 
example, a litigant normally must assert an injury that is peculiar to himself or to a distinct group of which he is a part, 
rather than one "shared in substantially equal measure by all or a large class of citizens." Warth v. Seldin, 422 U.S., at 
499, 95 S.Ct., at 2205. He also must assert his own legal interests rather than those of third parties. [footnote omitted] 
Ibid. Accord, Arlington Heights v. Metropolitan Housing Dev. Corp., supra, 429 U.S., at 263, 97 S.Ct., at 561.  
Gladstone Realtors v. Village of Bellwood, 441 U.S. 91, 99-100 (1979).  
 
Given the allegations of direct or threatened direct harm, albeit shared by most of the  
population or future population, the court should be loath to decline standing to persons suffering  
an alleged concrete injury of a constitutional magnitude. See U.S. v. Students Challenging  
Regulatory Agency Procedures, 412 U.S. 669, 687: standing is not to be denied simply because many people suffer the 
same injury. Indeed some of the cases on which we relied in Sierra Club demonstrated the patent fact that persons across 
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the Nation could be adversely affected by major governmental actions. See, e.g., Environmental Defense Fund v. Hardin, 
138 U.S.App.D.C. 391, 428 F.2d 1093, 1097 (interests of consumers affected by decision of Secretary of Agriculture 
refusing to suspend registration of certain pesticides containing DDT); Reade v. Ewing, 2 Cir., 205 F.2d 630, 631-632 
(interests of consumers of oleomargarine in fair labeling of product regulated by Federal Security Administration). To deny 
standing to persons who are in fact injured simply because many others are also injured, would mean that the most 
injurious and widespread Government actions could be questioned by nobody. We cannot accept that conclusion.  
 
While the F AC identifies numerous climatic, meteorologic, and political harms that the Earth  
and its inhabitants will suffer as a result of the government's action and failure to act with respect  
to C02 emissions, the plaintiffs differentiate the impacts by alleging greater harm to youth and future  
generations. At this stage of the proceedings, the allegations, which must be taken as true, establish  
action/inaction that injures plaintiffs in a concrete and personal way.  
 
The debate about climate change and its impact has been before various political bodies for  
some time now. Plaintiffs give this debate justiciability by asserting harms that befall or will befall  
them personally and to a greater extent than older segments of society. It may be that eventually the  
alleged harms, assuming the correctness of plaintiffs' analysis of the impacts of global climate  
change, will befall all of us. But the intractability of the debates before Congress and state  
legislatures and the alleged valuing of short term economic interest despite the cost to human life,  
necessitates a need for the courts to evaluate the constitutional parameters of the action or inaction  
taken by the government. This is especially true when such harms have an alleged disparate impact  
on a discrete class of society.  
 
To reiterate, at this stage of the proceedings the court must accept the allegations of concrete  
particularized harm or imminent threat of such harm as true. The question then becomes whether  
the alleged harm is traceable to defendants' conduct and whether the court can redress such harm.  
 
2. Causation  
 
As noted above, there must be a causal connection between the injury and the conduct of  
which plaintiffs complained. In other words, the injury has to be fairly traceable to the challenged  
action of the defendant, and not the result of the independent action of some third party not before  
the court. Simon v. Eastern Ky. Welfare Rights Organization, 426 U.S. 26, 41-42 (1976).  
 
At the pleading stage, general factual allegations of injury resulting from the defendants'  
conduct may suffice because the court must presume that general allegations embrace those specific  
facts that are necessary to support the claim. Lujan v. Defenders of Wildlife, 504 U.S. 555, 561  
(1992). The government asserts that the association between the complained of conduct (such as  
subsidizing the fossil fuel industry, favorable revenue code provisions, allowing transport of fossil  
fuels, and authorizing fossil fuel combustion in the energy/refinery/transportation/manufacturing  
sectors) and the associated greenhouse gas emissions that ultimately cause the harm is tenuous and  
filled with countless intervening actions by unidentified third parties. However, as alleged, without  
the complained of conduct, the third parties would not be able to engage as extensively in the  
activities that allegedly cause climate change and the resulting harm.  
 
To survive a motion to dismiss for lack of constitutional standing, plaintiffs must establish  
a line of causation between defendants' action and their alleged harm that is more than attenuated.  
Allen v. Wright, 468 U.S. 737, 757 (1984). A causal chain does not fail simply because it has  
several links, provided those links are not hypothetical or tenuous and remain plausible. Nat'l  
Audubon Soc., Inc. v. Davis, 307 F.3d 835, 849 (9th Cir. 2002). In cases where a chain of causation  
involves numerous third parties whose independent decisions collectively have a significant effect  
on plaintiffs' injuries, the causal chain may be too weak to support standing at the pleading stage. See  
Allen, 468 U.S. at 759.  
 
But here, there is an alleged strong link between all the supposedly independent and  
numerous third party decisions given the government's regulation of C02 emissions. See, e.g., 42  
U.S.C. § 7409 (providing the EPA the authority to regulate national ambient air quality standards  
for the attainment and maintenance of the public health); Massachusetts v. EPA, 549 U.S. 497  
(2007) (EPA has power to regulate greenhouse gas emissions). If the allegations in the complaint  
are to be believed, the failure to regulate the emissions has resulted in a danger of constitutional  
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proportions to the public health. Presumably, sweeping regulations by this agency (the EPA) alone  
could result in curtailing of major C02 producing activities by not just the defendant agencies, but  
by the purported independent third parties as well. Assuming lack of EPA or other government  
action to reduce emissions, the analysis turns to redressability.  
 
~ Redressability of the Injury  
 
At this stage of the proceedings, the court's job is not to determine whether increased  
greenhouse gases have impacted the climate and will have dire consequences for future generations.  
The issue is whether the court can fashion a remedy to address that alleged harm should plaintiffs  
prove it. Redressability does not require certainty, but it does require a substantial likelihood that  
the injury will be redressed by a favorable judicial decision. Wolfson v. Brammer, 616 F.3d 1045,  
1056 (9th Cir. 2010).  
 
Assuming plaintiffs are correct that the United States is responsible for about 25% of the  
global C02 emissions, the court cannot say, without the record being developed, that it is speculation  
to posit that a court order to undertake regulation of greenhouse gas emissions to protect the public  
health will not effectively redress the alleged resulting harm. The impact is an issue for the experts  
to present to the court after the case moves beyond the pleading stage. And although this court has  
no authority outside of its jurisdiction, it is worth noting that a Dutch court, on June 24, 2015, did  
order a reduction of greenhouse gas emissions nationwide by at least 25% by 2020. See Urgenda  
Foundation v. The State of The Netherlands, The Hague District Court, Chamber for Commercial  
Affairs, Case No. C/09/456689/HA ZA 13-1396 (June 24, 2015)  
(http://deeplink.rechtspraak.nl/uitspraak?id=ECLI:NL:RBDHA:2015 :7196) (rejecting arguments that  
a reduction of Netherlands' emissions would be ineffectual in light of other nations' practices,  
observing that "The state should not hide behind the argument that the solution to the global climate  
problem does not depend solely on Dutch efforts. Any reduction of emissions contributes to the  
prevention of dangerous climate change and as a developed country the Netherlands should take the  
lead in this."). Thus, regulation by this country, in combination with regulation already being  
undertaken by other countries, may very well have sufficient impact to redress the alleged harms.  
 
The effect may or may not be scientifically indiscernible, but that is an issue better resolved at  
summary judgment or trial rather than on a motion to dismiss. See Washington Environmental  
Council v. Bellon, 732 F .3d 1131, 1142-43 (9th Cir. 2013) (deciding at the summary judgment stage  
that numerous greenhouse gas sources inside and outside the U.S. contribute to the effect and that  
the nexus between the state's refinery emissions and localized impacts was too scientifically  
uncertain). Plaintiffs allege that expert evidence will show that the effect resulting from a court  
order for the government to take action to deter fossil fuel production and regulate emissions will  
have a discernible impact on the alleged constitutional harms likely to befall plaintiffs if the court  
does nothing.  
 
At this stage, the court will not dismiss the premise that an order to regulate, per EPA' s  
statutory authority to regulate C02, will result in that impact. The allegations establish that, for  
instance, the EPA' s failure to regulate impacts the younger population within this district and it may  
very well be that an order to act to protect the public health as directed will address that harm.6  
Given the complexities of the allegations and the need for expert opinion to establish the harm  
associated with government action and the extent to which a court order can limit that harm, the  
issue may be better addressed at the summary judgment stage.  
 
In sum, for the above reasons, the court should decline to dismiss the case for a lack of  
standing.  
 
B. Political Question  
 
Closely related to the standing issue, is the issue of non-justiciable political questions. As  
plaintiffs note, "Standing is just the obverse of political question. If a litigant claims that an  
individual right has been invaded, the lawsuit by definition does not involve a political question."  
Plaintiffs' Memorandum in Opposition to Intervenors' Motion to Dismiss ( #56) at p. 16, n. 12 (citing  
Howard Fink & Mark Tushnet, Federal Jurisdiction: Policy and Practice 231 (2d ed. 1987).  
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It is apparent that several formulations which vary slightly according to the settings in which the questions arise may 
describe a political question, although each has one or more elements which identify it as essentially a function of the 
separation of powers. Prominent on the surface of any case held to involve a political question is found a textually 
demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially 
discoverable and manageable standards for resolving it; or the impossibility of deciding without an initial policy 
determination of a kind clearly for nonjudicial discretion; or the impossibility of a court's undertaking independent 
resolution without expressing lack of the respect due coordinate branches of government; or an unusual need for 
unquestioning adherence to a political decision already made; or the potentiality of embarrassment from multifarious 
pronouncements by various departments on one question.  
Baker v. Carr, 369 U.S. 186, 217 (1962).  
 
While on the surface this case appears to implicate authority of the Congress, courts can order  
agencies delegated that authority (via Congress) to craft regulations, to engage in such process.  
Some defendant agencies have undertaken regulation of greenhouse gases allegedly exercising their  
discretion to prioritize relatively cheap energy over deleterious impacts to the environment. While  
courts cannot intervene to assert "better" policy, see, e.g., Massachusetts v. E.P.A., 549 U.S. at 533  
( once EPA has responded to a petition for rulemaking, its reasons for action or inaction must  
conform to the authorizing statute), they can address constitutional violations by government  
agencies and provide equitable relief. C.f. Reeves Brothers, Inc. v. EPA, 956 F .Supp. 665 (W.D. Va.  
1995) (CERCLA general prohibition against federal court jurisdiction over challenges to remedial  
actions did not bar constitutional challenges to actions of EPA). The complaint does raise issues of  
whether government action/inaction violates the Constitution and these are issues committed to the  
courts rather than either of the political branches.  
 
As implied above, the amended complaint's broad request for relief does implicate some  
unmanageable issues, but that does not bar the case completely. As also noted, at a minimum, the  
EPA is charged with regulating greenhouse gas emissions to protect the public health. While the  
efficacy of any proposed regulations is perhaps beyond the expertise of the court, it can evaluate the  
competing experts on either side of the issues and direct the EPA to take a hard look at the best  
available scientific evidence. The court need not dictate any regulations, only direct the EPA to  
adopt standards that prevent the alleged constitutional harm to the youth and future generation  
plaintiffs, should plaintiffs prevail in demonstrating such is possible. 7 Again, it is too early in the  
proceedings to determine whether the issue can be resolved without expressing lack of respect due  
to the executive branch in conducting its rule-making authority delegated it by Congress. The  
motion to dismiss, on this basis, should be denied at this time.  
 
Turning to the next issue, plaintiffs' standing and the lack of political questions require a  
valid constitutional claim.  
 
C. Valid Constitutional Claim  
 
Defendants argue that there is no constitutional right to be free from C02 emissions, that the  
complaint fails to allege a classification appropriate for an equal protection claim, that the Ninth  
Amendment does not provide any substantive rights, and that the plaintiffs have failed to allege an  
otherwise complete lack of any rational basis for the purported aggregate action/inaction taken by  
defendants. However, at this stage of the proceedings, defendants take an overly simplistic approach  
in construing the constitutional claims raised by plaintiffs. The complaint does not assert a right to  
be free from C02 emissions. 8 Plaintiffs assert that the defendants' action/inaction with respect to  
their obligations regarding regulating environmental pollutants has ,violated their substantive due  
process rights and has done so in favor of older generations.  
 
The Fifth Amendment provides in part that "no person shall ... be deprived of life, liberty,  
or property, without due process of law." U.S. Const. amend. V.  
 
Courts must employ caution and restraint when employing substantive due process  
protections to government action. See Moore v. City of East Cleveland, Ohio, 431 U.S. 494, 502  
(1977). However, courts must not abandon substantive due process rights either. Id. Accordingly,  
substantive due process rights are limited by careful respect for the teachings of history and  
recognition of the basic values that underlie our society. Id. at 503. Therefore, only official conduct  
that "shocks the conscience" is cognizable as a due process violation. Porter v. Osborn, 546 U.S.  
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1131, 1137 (9th Cir. 2008).  
 
Generally, the Due Process Clause limits the government's power to act, but does not  
guarantee certain minimal levels of safety and security. DeShaney v. Winnebago County Dept. Of  
Social Services, 489 U.S. 189, 195 (1989). The language of the Due Process Clause does not impose  
an affirmative obligation on the government to ensure that those interests do not come to harm  
through other means. Id. However, there is an exception where government action creates the  
danger. See L.W. v. Grubbs, 974 F.2d 119, 121-22 (9th Cir. 1992). In such cases, deliberate  
indifference may suffice to establish a due process violation. See L.W. v. Grubbs, 92 F.3d 894, 896  
(9th Cir. 1996). Deliberate indifference requires creation of a dangerous situation with actual  
knowledge or willful ignorance of impending harm. Id. at 900. Plaintiffs allege that the defendants'  
action in this case has created a life-threatening situation and that defendants have willfully ignored  
long-standing and overwhelming scientific evidence of that impending harm to the young and future  
generations.  
 
The government argues that the complaint fails to allege a clear and present danger of  
imminent harm, an overt government act that proximately causes the dangerous situation, deliberate  
indifference on the part of the government to plaintiffs' safety, or subsequent physical harm or loss  
of life. For purposes of a motion to dismiss, plaintiffs need only plead government action, or failure  
to act where it has a duty to do so, which creates a threat of imminent harm, and the government's  
deliberate indifference to that threat of harm.  
 
In this case, the government has allegedly taken action through subsidies, regulations, etc.  
that creates massive C02 emissions, and has failed to limit such emissions despite a duty to do so.  
Plaintiffs further allege they are prevented any means of escape from the resulting climate that  
threatens their property, health, and even existence. As noted above, the EPA has a duty to regulate  
C02 emissions for the benefit of the public health and plaintiffs allege a deliberate indifference to  
the purported catastrophic risk to their health and well-being. Whether such action, or inaction in  
the face of a duty to act, shocks the conscience cannot be determined on a motion to dismiss, which  
is focused solely on the plaintiffs' complaint and is bereft of any evidentiary record.9 Accordingly,  
the court should decline to dismiss the complaint for failure to allege a substantive due process  
claim.  
 
D. Public Trust Doctrine  
 
Similarly, the court should decline to dismiss any notions in the amended complaint that the  
Due Process Clause also provides a substantive right under the public trust doctrine. As noted  
above, the Due Process Clause specially protects those fundamental rights and liberties which are,  
objectively, "deeply rooted in this Nation's history and tradition," Moore, 431 U.S. at 503; Snyder  
v. Massachusetts, 291 U.S. 97, 105 (1934) ("so rooted in the traditions and conscience of our people  
as to be ranked as fundamental"), and "implicit in the concept of ordered liberty," such that "neither  
liberty nor justice would exist if they were sacrificed," Palko v. Connecticut, 302 U.S. 319, 325, 326  
(1937).  
 
Defendants argue that the Supreme Court and the Ninth Circuit have already foreclosed on  
the possibility of an independent cause of action under the doctrine against the federal government  
by a private individual. See PPL Montana, LLC v. Montana, 132 S.Ct. 1215, 1235 (2012) (the public  
trust doctrine remains a matter of state law); U.S. v. 32.42 Acres of Land, More or Less, Located in  
San Diego County, Cal., 683 F.3d 1030, 1038 (9th Cir. 2012) (While the equal-footing doctrine is  
grounded in the Constitution, "the public trust doctrine remains a matter of state law").  
However, the cases cited by defendants are distinguishable. In PPL Montana, LLC, the  
Supreme Court essentially held that the State of Montana did not hold title to riverbeds under  
segments of river that were non-navigable at the time of statehood. Under the equal footing doctrine,  
which is embedded in the Constitution, a State takes title to all riverbeds of navigable rivers upon  
statehood. In response to the State of Montana's argument that "denying the State title to the  
riverbeds here in dispute will undermine the public trust doctrine," the Court observed:  
 
While equal-footing cases have noted that the State takes title to the navigable waters and their beds in trust for the 
public, see Shively, 152 U.S., at 49, 15-17, 24, 46, 14 S.Ct. 548, the contours of that public trust do not depend upon the 
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Constitution. Under accepted principles of federalism, the States retain residual power to determine the scope of the 
public trust over waters within their borders, while federal law determines riverbed title under the equal-footing doctrine.  
PPL Montana, LLC, 132 S.Ct. at 1235.  
 
In other words, Montana's argument essentially was an attempt to conflate the equal footing  
doctrine with the public trust doctrine resulting in the State having title to even non-navigable  
riverbeds pursuant to the latter doctrine. The Court merely rejected this contention as "apples and  
oranges," pointing out that the equal footing doctrine requires that a State take title to riverbeds of  
navigable rivers upon statehood, and that thereafter state law determines the scope of the public trust  
over such waters. The question whether the United States has public trust obligations for waters over  
which it alone has sovereignty (e.g., the territorial seas of its coastline) was simply not presented to  
or decided by the Court in PPL Montana, LLC.  
 
The seminal case for the public trust doctrine is Illinois Cent. R. Co. v. State of Illinois, 146  
U.S. 387 (1892) which likewise implicated an equal footing question and in which the Court noted:  
That the state holds the title to the lands under the navigable waters of Lake Michigan, within its limits, in the same 
manner that the state holds title to soils under tide water, by the common law, we have already shown; and that title 
necessarily carries with it control over the waters above them, whenever the lands are subjected to use. But it is a title 
different in character from that which the state holds in lands intended for sale. It is different from the title which the United 
States hold in the public lands which are open to pre-emption and sale. It is a title held in trust for the people of the state, 
that they may enjoy the navigation of the waters, carry on commerce over them, and have liberty of fishing therein, freed 
from the obstruction or interference of private parties.  
Id. at 452.  
 
Once the State obtains sovereignty over navigable riverbeds, the United States has ceded all  
its title and thus the public trust doctrine governing the State's disposition of such lands "remains a  
matter of state law." PPL Montana, LLC, 132 S.Ct. at 1235.  
 
Likewise, in U.S. v. 32.42 Acres of Land, More or Less, Located in San Diego County, Cal.,  
the Ninth Circuit dealt with a case wherein the federal government exercised its powers of eminent  
domain to acquire San Diego Port District tidelands (for use by the United States Navy) which had  
been transferred to the State of California under the equal footing doctrine in 1850 when California  
was admitted to the Union. In response to the California Lands Commission argument that the  
public trust doctrine restricted the ability of both federal and State governments to alienate public  
trust lands free of the public trust, the Ninth Circuit held:  
 
While the equal-footing doctrine is grounded in the Constitution, "the public trust doctrine remains a matter of state law," 
the contours of which are determined by the states, not by the United States Constitution. PPL Montana, 132 S.Ct. 1215 
at 1235. Holding that California's public trust interest in the Property survives the federal government's attempt to 
condemn it would subjugate the federal government's eminent domain power to California's state law public trust doctrine. 
See Carmack, 329 U.S. at 240-42, 67 S.Ct. 252; United States v. 11.037 Acres of Land, 685 F.Supp. 214, 217 (N.D.Cal. 
1988) (holding that California's public trust is extinguished by United States' declaration of taking because state law public 
trust is trumped by federal power). The Supremacy Clause prevents this outcome. U.S. Const., art. VI, cl. 2.  
U.S. v. 32.42 Acres of Land, More or Less, Located in San Diego County, Cal., 683 F.3d at 1038.  
I also note that in the 32.42 Acres case the district court had specifically found, over the  
government's objection, that a portion of the land acquired by the United States within the tidelands  
(4.88 acres) was acquired subject to its own federal trust. See Order dated April 28, 2006 (#24) at  
p. 11 in United States v. 32.42 Acres of Land, Case No. 05-cv-1137-DMS, (S.D.Cal. April 28, 2006)  
(emphases added). The government did not cross-appeal this part of the district court's order and it  
was not disturbed or addressed by the Ninth Circuit.  
 
This case is different in that it does not at all implicate the equal footing doctrine or public  
trust obligations of the State of Oregon. The public trust doctrine invoked instead is directed against  
the United States and its unique sovereign interests over the territorial ocean waters and atmosphere  
of the nation.  
 
The doctrine is deeply rooted in our nation's history and indeed predates it. See, e.g., Shively  
v. Bowlby, 152 U.S. 1 (1894) (recounting the American history of the doctrine). As observed in  
Shively:  
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At common law, the title and the dominion in lands flowed by the tide were in the king for the benefit of the nation. Upon 
the settlement of the colonies, like rights passed to the grantees in the royal charters, in trust for the communities to be 
established. Upon the American Revolution, these rights, charged with a like trust, were vested in the original states within 
their respective borders, subject to the rights surrendered by the constitution to the United States. Upon the acquisition of 
a territory by the United States, whether by cession from one of the states, or by treaty with a foreign country, or by 
discovery and settlement, the same title and dominion passed to the United States, for the benefit  
of the whole people, and in trust for the several states to be ultimately created out of the territory. The new states admitted 
into the Union since the adoption of the constitution have the same rights as the original states in the tide waters, and in 
the lands under them, within their respective jurisdictions. The title and rights of riparian or littoral proprietors in the soil 
below high-water mark, therefore, are governed by the laws of the several states, subject to the rights granted to the 
United States by the Constitution.  
Id. at 57-58.  
 
While the scope of the public trust doctrine may only reach the low water mark on the regions  
of the sea and great lakes, the water over those lands, and the waters and streams of any  
consequence, see, e.g., The Public Trust Doctrine in Natural Resource Law: Effective Judicial  
Intervention, 68 Mich. L. Rev. 4 71, 5 56 (1970), the complaint touches upon protected areas  
(territorial ocean waters at a minimum) impacted by the government's alleged conduct and harm to  
many plaintiffs given the alleged sea level rise, ocean acidification, and atmosphere change.  
What emerges from an analysis of the public trust doctrine is that it is rare to find instances  
where the United States retains vestiges of trust obligations once territories become states and title  
vests in the newly formed state pursuant to the equal footing doctrine of the Constitution. Some  
guidance is found, however, in those cases wherein the United States has re-acquired tidelands  
through eminent domain from the State. One such case is United States v. 32.42 Acres of Land,  
supra. Another is City of Alameda v. Todd Shipyards Corp., 635 F.Supp. 1447 (N.D.Cal. 1986),  
wherein the court squarely held that "The United States may not abdicate the role of trustee for the  
public when it acquires land by condemnation." Id. at 1450. See also United States v. 1.58 Acres  
of Land Situated in City of Boston, Suffolk County, Com. of Mass., 523 F.Supp. 120, 124-25  
(D.Mass. 1981): we hold that the federal government may take property below the low water mark in "full fee simple" 
insofar as no other principal may hold a greater right to such land. It must be recognized, however, that the federal 
government is as restricted as the Commonwealth in its ability to abdicate to private individuals its sovereign jus publicum 
in the land. So restricted, neither the Commonwealth's nor the federal government's trust responsibilities are destroyed by 
virtue ofthis taking, since neither government has the power to destroy the trust or to destroy the other sovereign.  
 
The court's intervention in this area may seemingly touch upon powers committed to  
Congress under Article IV, § 3, CL 2 (Congress shall have the power to dispose and make all needful  
rules and regulations respecting the territory and other property of the United States). In addition,  
it is not for the courts to say how the trust in resources and the territory shall be administered, that  
is for Congress to determine. State of Alabama v. State of Texas, 347 U.S. 272, 273 (1954) (citing  
United States v. California, 332 U.S. 19, 27 (1947) ("the constitutional power of Congress under  
Article IV, § 3, CL 2 is without limitation."). However, even defendant Department of the Interior  
has recognized limits on government control over the territorial sea. See United States Department  
of Justice, Office of Legal Counsel, Memorandum Opinion for the Solicitor Department of the  
Interior, Administration of Coral Reef Resources in the Northwest Hawaiian Islands, 2000 WL  
34475732 at *7 (September 15, 2000) (the public trust doctrine, which the Court did not address in  
Alabama, might limit in some ways the extent of the Government's control over the territorial sea).  
The Department further noted that doctrine does grant the government power to exercise dominion  
over that area to protect it and its resources for public enjoyment and noted the government's role  
as public trustee. Id. And, as noted above, courts have noted and restricted the federal government's  
actions with respect to tidelands based on the federal public trust. United States v. 32.42 Acres of  
Land, Case No. 05-cv-1137-DMS, supra; City of Alameda v. Todd Shipyards Corp., 635 F.Supp.  
144 7, supra.  
 
At the hearing on defendants and intervenors' motions to dismiss, the court their queried  
counsel whether, hypothetically, Congress could alienate the territorial waters of the United States  
off the West Coast to a private corporation, or whether that would implicate a public trust issue  
under the Constitution. Both parties suggested Congress could cede the territorial waters to a private  
corporation, and that PPL Montana, LLC, forecloses any argument that the public trust doctrine  
applies to the federal government.  
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As explained above, I cannot read PPL Montana, LLC, given the context of the argument  
being addressed by the Court; to have such a sweeping and profound effect.10 Nor can I imagine that  
our coastal sea waters could possibly be privatized without implicating principles that reflect core  
values of our Constitution and the very essence of the purpose of our nation's government.  
When combined with the EP A's duty to protect the public health from airborne pollutants and  
the government's public trust duties deeply ingrained in this country's history, the allegations in the  
complaint state, for purposes of a motion to dismiss, a substantive due process claim. At this stage  
of the proceedings, the court cannot say that the public trust doctrine does not provide at least some  
substantive due process protections for some plaintiffs within the navigable water areas of Oregon.  
Accordingly, the court should not dismiss any claims under the public trust doctrine to that extent.  
The nascent nature of these proceedings dictate further development of the record before the  
court can adjudicate whether any claims or parties should not survive for trial. Accordingly, the  
court should deny the motions to dismiss.  
 
CONCLUSION  
 
For the reasons stated above, the intervenors' motion to dismiss ( # 19) and the government's  
motion to dismiss (#27) should be denied. The government's motion to strike (#58) is denied.  
This recommendation is not an order that is immediately appealable to the Ninth Circuit  
Court of appeals. Any notice of appeal pursuant to Rule 4(a)(l), Federal Rules of Appellate  
Procedure, should not be filed until entry of the district court's judgment or appealable order. The  
parties shall have fourteen ( 14) days from the date of service of a copy of this recommendation  
within which to file specific written objections with the court. Thereafter, the parties shall have  
fourteen (14) days within which to file a response to the objections. Failure to timely file objections  
to any factual determination of the Magistrate Judge will be considered as a waiver of a party's right  
to de nova consideration of the factual issues and will constitute a waiver of a party's right to  
appellate review of the findings of fact in an order or judgment entered pursuant to this  
recommendation.  
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CORPORATION LAW (PLAINTIFF, A SOPHISTICATED INVESTOR, DID NOT STATE A CAUSE OF ACTION FOR FRAUD ON THE 

PART OF THE COMPANY IN WHICH PLAINTIFF INVESTED AND PURCHASED A CONTROLLING INTEREST, PLAINTIFF HAD 

THE MEANS TO DISCOVER THE TRUTH BEHIND ANY ALLEGED FALSE CLAIMS), 38 

CORPORATION LAW (PLAINTIFF, A SOPHISTICATED INVESTOR, DID NOT STATE A CAUSE OF ACTION FOR FRAUD ON THE 

PART OF THE COMPANY IN WHICH PLAINTIFF INVESTED, PLAINTIFF HAD THE MEANS TO DISCOVER THE TRUTH BEHIND 

ANY ALLEGED FALSE CLAIMS), 38 

CORPORATION LAW (PRODUCTS LIABILITY, PARENT CORPORATION NOT LIABLE, UNDER A STRICT PRODUCTS LIABILITY 

THEORY, FOR ASBESTOS-CONTAINING PRODUCTS MANUFACTURED AND DISTRIBUTED BY A WHOLLY OWNED 

SUBSIDIARY), 74 

CORPORATION LAW (SHAREHOLDER CLASS ACTION, (COURT PROPERLY REFUSED TO APPROVE CLASS ACTION 

SETTLEMENT WHICH DID NOT GIVE OUT OF STATE SHAREHOLDERS THE RIGHT TO OPT OUT), 63 

CORPORATION LAW (SHAREHOLDERS' DERIVATIVE ACTION IS EQUITABLE IN NATURE, MOTION TO STRIKE DEMAND FOR 

A JURY TRIAL SHOULD HAVE BEEN GRANTED), 20 

CORPORATION LAW (STANDARD FOR REVIEW OF GOING-PRIVATE MERGERS ANNOUNCED, 63 

COURT OF CLAIMS (COURT OF CLAIMS LACKS JURISDICTION WHERE MONEY DAMAGES ARE MERELY INCIDENTAL TO THE 

CLAIM), 11 
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CRIMINAL LAW (33 HOUR DELAY IN ARRAIGNMENT, UNDER THE FACTS, DID NOT RENDER STATEMENT INVOLUNTARILY 

MADE), 30 

CRIMINAL LAW (AMOUNT OF HEROIN ALLEGED TO HAVE BEEN SOLD NOT PROVEN, STATUTORY SALE AND RELATED 

CONSPIRACY COUNTS DISMISSED), 29 

CRIMINAL LAW (APPEALS AS OF RIGHT MAY NOT BE DISMISSED BASED UPON THE DEPORTATION OF APPELLANT, 66 

CRIMINAL LAW (COMBINED RACIAL-GENDER BIAS IS A PROPER SUBJECT OF A BATSON CHALLENGE TO THE REMOVAL OF 

A JUROR, 27 

CRIMINAL LAW (COUNTY COURT PROPERLY RELIED ON THE RESULTS OF A HEARING BEFORE A JUDICIAL HEARING 

OFFICER TO DETERMINE AMOUNT OF RESTITUTION), 65 

CRIMINAL LAW (COURT FAILED TO MAKE A MINIMAL INQUIRY INTO DEFENDANT'S COMPLAINT ABOUT A CONFLICT OF 

INTEREST WITH DEFENSE COUNSEL, CONVICTION REVERSED), 27 

CRIMINAL LAW (DEFENSE COUNSEL NOT INEFFECTIVE FOR FAILING TO SHOW EXPERT PHOTOS OF VICTIM'S WOUNDS 

AND FAILING TO INFORM EXPERT OF THE PEOPLE'S REVENGE THEORY), 67 

CRIMINAL LAW (DENIAL OF MOTION TO WITHDRAW PLEA WITHOUT A HEARING WAS NOT AN ABUSE OF DISCRETION), 

64 

CRIMINAL LAW (DENIAL, WITHOUT A HEARING, OF DEFENSE MOTION TO PRESENT EXPERT TESTIMONY ON THE SCIENCE 

OF FALSE CONFESSIONS WAS AN ABUSE OF DISCRETION), 30 

CRIMINAL LAW (DISABLED, ILL DEFENDANT SHOULD HAVE BEEN ALLOWED TO APPEAR REMOTELY BY VIDEO AT TRIAL), 

26 

CRIMINAL LAW (EVIDENCE SUPPORTED JURY INSTRUCTION ON THE JUSTIFICATION DEFENSE, NEW TRIAL ORDERED), 29 

CRIMINAL LAW (FAILURE TO INSTRUCT SPECTATORS TO REMOVE OR COVER UP T-SHIRTS MEMORIALIZING THE MURDER 

VICTIM WAS HARMLESS ERROR), 23 

CRIMINAL LAW (FAILURE TO PRODUCE DEFENDANT FOR A PROBATION INTERVIEW REQUIRED RESENTENCING), 20 

CRIMINAL LAW (FAILURE TO PROVIDE RACE-NEUTRAL REASON FOR CHALLENGE TO BLACK JUROR REQUIRED REVERSAL), 

24 

CRIMINAL LAW (FAILURE TO READ JURY NOTE VERBATIM WAS A MODE OF PROCEEDINGS ERROR REQUIRING 

REVERSAL), 22 

CRIMINAL LAW (GRAVITY KNIFE, PEOPLE NEED NOT PROVE DEFENDANT KNEW THE KNIFE DEFENDANT POSSESSED MET 

THE STATUTORY DEFINITION OF A GRAVITY KNIFE), 65 

CRIMINAL LAW (INDICTMENT DISMISSED ON SPEEDY TRIAL GROUNDS, DEFENDANT DID NOT CONSENT TO DELAY FOR 

DNA TEST RESULTS), 25 

CRIMINAL LAW (MANIFEST NECESSITY JUSTIFIED DECLARATION OF A MISTRIAL, SECOND TRIAL NOT PRECLUDED), 22 

CRIMINAL LAW (MOTION TO VACATE CONVICTION BY GUILTY PLEA SHOULD NOT HAVE BEEN DENIED WITHOUT A 

HEARING, DEFENDANT SUFFICIENTLY ALLEGED HIS COUNSEL PROVIDED WRONG INFORMATION ABOUT THE POSSIBILITY 

OF DEPORTATION), 23 

CRIMINAL LAW (PENAL LAW PROVIDES A STATUTORY BASIS FOR PROSECUTING PHYSICIANS WHO PROVE AID IN DYING 

TO TERMINALLY ILL PATIENTS, 21 
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CRIMINAL LAW (POLICE DID NOT NOTICE SIGNS OF INTOXICATION UNTIL AFTER DEFENDANT WAS STOPPED AND SEIZED, 

MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED), 21 

CRIMINAL LAW (PROBABLE CAUSE TO ARREST SUPPORTED BY THE RECORD, REVIEW BY COURT OF APPEALS), 66 

CRIMINAL LAW (PROVIDING AN UNREDACTED STATEMENT TO THE JURY BY MISTAKE DEPRIVED DEFENDANT OF A FAIR 

TRIAL AND REQUIRED REVERSAL), 28 

CRIMINAL LAW (REVERSIBLE ERROR TO RECONSIDER THE VERDICT), 25 

CRIMINAL LAW (SIDEWALK WAS NOT USED AS A DANGEROUS INSTRUMENT IN THIS ASSAULT CASE), 24 

CRIMINAL LAW (SORA RISK ASSESSMENT, EVIDENCE SUPPORTING UPWARD DEPARTURE WAS SPECULATIVE AND DID 

NOT RISE TO THE LEVEL CLEAR AND CONVINCING), 31 

CRIMINAL LAW (SORA, LEVEL THREE ASSESSMENT FOR INFLICTION OF SERIOUS INJURY PROPER EVEN THOUGH THERE 

WAS NO SEX OFFENSE COMMITTED DURING THE UNLAWFUL IMPRISONMENT OF A CHILD), 68 

DAMAGES (LIQUIDATED DAMAGES CLAUSE IN SEPARATION AGREEMENT CONSTITUTED AN UNENFORCEABLE PENALTY), 

38 

DANGEROUS INSTRUMENT (SIDEWALK WAS NOT USED AS A DANGEROUS INSTRUMENT IN THIS ASSAULT CASE), 24 

DEALER ACT (FAILURE TO TAKE INTO ACCOUNT CONSUMER BRAND PREFERENCE IN EVALUATING A CAR DEALER'S 

PERFORMANCE VIOLATES THE DEALER ACT; UNILATERAL CHANGE TO THE GEOGRAPHIC AREA USED TO EVALUATE A CAR 

DEALER'S PERFORMANCE DOES NOT VIOLATE THE DEALER ACT), 69 

DEALER ACT (FAILURE TO TAKE INTO ACCOUNT CONSUMER BRAND PREFERENCE IN EVALUATING A CAR DEALER'S 

PERFORMANCE VIOLATES THE DEALER ACT, 69 

DELAY DAMAGES (CONSTRUCTION CONTRACTS, FAILURE TO STRICTLY COMPLY WITH CONDITION-PRECEDENT NOTICE 

PROVISIONS IN THE CONSTRUCTION CONTRACT PRECLUED RECOVERY FOR DELAY DAMAGES), 18 

DEPORTATION (CRIMINAL LAW, APPEALS AS OF RIGHT MAY NOT BE DISMISSED BASED UPON THE DEPORTATION OF 

APPELLANT, 66 

DISCIPLINARY HEARINGS (INMATES) (HEARING OFFICER DID NOT MAKE AN ADEQUATE EFFORT TO FIND WITNESSES, 

NEW HEARING REQUIRED), 31 

DISCIPLINARY HEARINGS (INMATES) (HEARING OFFICER IMPROPERLY LIMITED THE NUMBER OF WITNESS PETITIONER 

COULD CALL, NEW HEARING REQUIRED), 32 

DISMISS, MOTION TO (CIVIL MOTION TO DISMISS, EVIDENCE SUBMITTED IN SUPPORT OF MOTION TO DISMISS DID NOT 

CONSTITUTE DOCUMENTARY EVIDENCE WITHIN THE MEANING OF CPLR 3211(a)(1), 13 

DOCTRINE OF DEFINITENESS (CONTRACT LAW, DOCTRINE OF DEFINITENESS WAS PROPERLY NOT APPLIED, DOLLAR-

AMOUNT OF THE FEE AT ISSUE COULD BE DETERMINED BY INDUSTRY PRACTICE), 16 

DOCUMENTARY EVIDENCE (CIVIL MOTION TO DISMISS, EVIDENCE SUBMITTED IN SUPPORT OF MOTION TO DISMISS DID 

NOT CONSTITUTE DOCUMENTARY EVIDENCE WITHIN THE MEANING OF CPLR 3211(a)(1)), 13 

DOG-BITE (COMPLAINT PROPERLY DISMISSED), 33 

DOUBLE JEOPARDY (MANIFEST NECESSITY JUSTIFIED DECLARATION OF A MISTRIAL, SECOND TRIAL NOT PRECLUDED), 22 

EDUCATION-SCHOOL LAW (DENIAL OF APPEAL OF UNSATISFACTORY RATING OF TEACHER ANNULLED), 33 
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EDUCATION-SCHOOL LAW (EDUCATION LAW STATUTE REQUIRING A 60% MAJORITY TO AUTHORIZE A PROPERTY TAX 

INCREASE OVER THE STATUTORY CAP (TO FUND SCHOOL DISTRICTS) IS CONSTITUTIONAL), 34 

EDUCATION-SCHOOL LAW (INFANCY DOES NOT TOLL 90-DAY PERIOD FOR FILING A NOTICE OF CLAIM, MOTION FOR 

LEAVE FILE A LATE NOTICE SHOULD NOT HAVE BEEN GRANTED), 52 

EDUCATION-SCHOOL LAW (PLAINTIFF ASSUMED THE RISK OF STEPPING IN A HOLE ON THE PLAYING FIELD), 54 

EDUCATION-SCHOOL LAW (STUDENT ASSUMED THE RISK OF BEING STRUCK BY A BASEBALL), 52 

EMERGENCY DOCTRINE (QUESTION OF FACT WHETHER EMERGENCY DOCTRINE APPLIED TO REAR-END COLLISION), 51 

EMINENT DOMAIN (CLAIMANTS DID NOT DEMONSTRATE THE FEASIBILITY OF USE OF THE CONDEMNED LAND FOR 

HIGH-RISE RESIDENTIAL AS THE HIGHEST AND BEST USE), 34 

EMPLOYMENT LAW (BAR AND SECURITY COMPANY COULD BY LIABLE FOR AN ASSAULT BY A SECURITY UNDER THE 

DOCTRINE OF RESPONDEAT SUPERIOR), 36 

EMPLOYMENT LAW (COMPLAINT STATED A CAUSE OF ACTION UNDER THE WHISTLEBLOWER STATUTE), 35 

EMPLOYMENT LAW (GENERAL MUNICIPAL LAW, FIREFIGHTERS, MAYOR DID NOT HAVE THE AUTHORITY TO IGNORE 

DETERMINATION MADE BY AN APPOINTED HEARING OFFICER, PETITIONER FIREFIGHTER ENTITLED TO GENERAL 

MUNICIPAL LAW BENEFITS), 48 

EMPLOYMENT LAW (NYS RACING AND WAGERING BOARD HAD THE DISCRETION TO UNILATERALLY REDUCE PER DIEM 

WAGES OF SEASONAL EMPLOYEES BY 25 PERCENT), 70 

EMPLOYMENT LAW (PUBLIC EMPLOYEES, ARBITRATION, WHERE THE COLLECTIVE BARGAINING AGREEMENT (CBA) IS 

AMBIGUOUS ABOUT ITS APPLICABILITY TO AN ACTION AGAINST A COVERED EMPLOYEE, WHETHER THE CBA GOVERNS 

MUST BE DETERMINED BY THE ARBITRATOR), 10 

EMPLOYMENT LAW (QUESTION OF FACT WHETHER PLAINTIFF EMPLOYEE WAS TERMINATED [NOT A VIOLATION OF THE 

AT WILL CONTRACT] OR WHETHER DEFENDANT EMPLOYER VIOLATED THE NO ORAL MODIFICATION CLAUSE), 18 

ENVIRONMENTAL LAW (WATER LAW, WHETHER ADIRONDACK WATERWAY IS NAVIGABLE IN FACT, AND THEREFORE 

AVAILABLE FOR PUBLIC USE, COULD NOT BE DETERMINED AS A MATTER OF LAW), 71 

EQUITABLE ESTOPPEL (EXECUTOR-STATUS (PRIOR TO DEATH) AND FAMILIAL RELATIONSHIP DO NOT CREATE A 

FIDUCIARY RELATIONSHIP, EQUITABLE ESTOPPEL SHOULD NOT HAVE BEEN INVOKED TO BAR A TIME-BARRED CLAIM), 15 

ESPINAL EXCEPTIONS (DEFENDANT, WHICH INSTALLED CHRISTMAS DISPLAYS AT A MALL, DID NOT OWE A DUTY TO 

PLAINTIFF STEMMING FROM ITS CONTRACT WITH MALL; SINCE PLAINTIFF ALLEGED ONLY ONE ESPINAL EXCEPTION TO 

SUPPORT LIABILITY STEMMING FROM THE CONTRACT, DEFENDANT NEED ONLY ADDRESS THAT ONE EXCEPTION IN ITS 

MOTION FOR SUMMARY JUDGMENT), 53 

EVIDENCE (APPEALS, ORDER LIMITING TRIAL EVIDENCE WAS APPEALABLE), 11 

EVIDENCE (CIVIL MOTION TO DISMISS, EVIDENCE SUBMITTED IN SUPPORT OF MOTION TO DISMISS DID NOT 

CONSTITUTE DOCUMENTARY EVIDENCE WITHIN THE MEANING OF CPLR 3211(a)(1)), 13 

EVIDENCE (CRIMINAL LAW, 33 HOUR DELAY IN ARRAIGNMENT, UNDER THE FACTS, DID NOT RENDER STATEMENT 

INVOLUNTARILY MADE), 30 

EVIDENCE (CRIMINAL LAW, DENIAL, WITHOUT A HEARING, OF DEFENSE MOTION TO PRESENT EXPERT TESTIMONY ON 

THE SCIENCE OF FALSE CONFESSIONS WAS AN ABUSE OF DISCRETION), 30 
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EVIDENCE (CRIMINAL LAW, EVIDENCE SUPPORTED JURY INSTRUCTION ON THE JUSTIFICATION DEFENSE, NEW TRIAL 

ORDERED), 29 

EVIDENCE (CRIMINAL LAW, PROVIDING AN UNREDACTED STATEMENT TO THE JURY BY MISTAKE DEPRIVED DEFENDANT 

OF A FAIR TRIAL AND REQUIRED REVERSAL), 28 

EVIDENCE (PLAINTIFF'S SISTER WRONGLY IMPEACHED BY QUESTIONS ABOUT HER CRIMINAL HISTORY AND BAD ACTS, 

TRIAL JUDGE SHOULD HAVE SET ASIDE THE VERDICT), 14 

EVIDENCE (SORA RISK ASSESSMENT, EVIDENCE SUPPORTING UPWARD DEPARTURE WAS SPECULATIVE AND DID NOT 

RISE TO THE LEVEL CLEAR AND CONVINCING), 31 

EXCESS INSURANCE (ASBESTOS INJURY, BASED UPON THE POLICY LANGUAGE, AN ALL SUMS ALLOCATION AND VERTICAL 

EXHAUSTION APPLY TO EXCESS INSURANCE POLICIES IN THIS ASBESTOS INJURY ACTION), 73 

EXCLUSIONS FROM COVERAGE (INSURANCE LAW, UNDER OHIO LAW, CLAIMS ASSERTED IN DEMAND FOR ARBITRATION 

FELL WITHIN THE SCOPE OF EXCLUSIONS FOR KNOWLEDGE OF FALSITY OF STATEMENTS BY THE INSURED AND BREACH 

OF CONTRACT BY THE INSURED), 41 

EXPERT OPINION EVIDENCE (CRIMINAL LAW, DENIAL, WITHOUT A HEARING, OF DEFENSE MOTION TO PRESENT EXPERT 

TESTIMONY ON THE SCIENCE OF FALSE CONFESSIONS WAS AN ABUSE OF DISCRETION), 30 

FALLING OBJECTS (LABOR LAW, PLAINTIFF DID NOT KNOW SOURCE OF FALLING WOOD WHICH STRUCK HIM, 

THEREFORE PLAINTIFF COULD NOT DEMONSTRATE, AS MATTER OF LAW, A VIOLATION OF LABOR LAW 240(1)), 45 

FALSE CONFESSIONS (CRIMINAL LAW, DENIAL, WITHOUT A HEARING, OF DEFENSE MOTION TO PRESENT EXPERT 

TESTIMONY ON THE SCIENCE OF FALSE CONFESSIONS WAS AN ABUSE OF DISCRETION), 30 

FAMILY LAW (FAMILY COURT ABUSED ITS DISCRETION BY REFUSING TO ALLOW MOTHER TO APPEAR BY TELEPHONE 

FROM FLORIDA), 36 

FAMILY LAW (FAMILY COURT SHOULD HAVE GRANTED PETITION FOR GUARDIANSHIP AND MADE FINDINGS ALLOWING 

CHILD TO PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS), 37 

FAMILY LAW (LIQUIDATED DAMAGES CLAUSE IN SEPARATION AGREEMENT CONSTITUTED AN UNENFORCEABLE 

PENALTY), 38 

FAMILY LAW (VISITATION PROPERLY GRANTED TO GRANDMOTHER DESPITE ANIMOSITY BETWEEN GRANDMOTHER AND 

FATHER), 37 

FIREFIGHTERS (GENERAL MUNICIPAL LAW, MAYOR DID NOT HAVE THE AUTHORITY TO IGNORE DETERMINATION MADE 

BY AN APPOINTED HEARING OFFICER, PETITIONER FIREFIGHTER ENTITLED TO GENERAL MUNICIPAL LAW BENEFITS), 48 

FORECLOSURE (CONSOLIDATED MORTGAGES CONSIDERED FIRST MORTGAGE OF RECORD WITH PRIORITY OVER 

COMMON CHARGES LIEN), 71 

FORECLOSURE (TAKING TIMELY STEPS TO PROCEED TO JUDGMENT AFTER DEFAULT IN FORECLOSURE ACTION 

SUFFICIENT TO AVOID DISMISSAL OF COMPLAINT AS ABANDONED), 14 

FRAUD (GENERAL RELEASE, QUESTION OF FACT WHETHER GENERAL RELEASED PROCURED BY FRAUD OR IN UNFAIR 

CIRCUMSTANCES), 46 

FRAUD (PLAINTIFF, A SOPHISTICATED INVESTOR, DID NOT STATE A CAUSE OF ACTION FOR FRAUD ON THE PART OF THE 

COMPANY IN WHICH PLAINTIFF INVESTED, PLAINTIFF HAD THE MEANS TO DISCOVER THE TRUTH BEHIND ANY ALLEGED 

FALSE CLAIMS), 38 
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FREEDOM OF INFORMATION LAW (FOIL) (REQUEST FOR DOCUMENTS ABOUT AN UNSOLVED 1987 HOMICIDE SHOULD 

HAVE BEEN DENIED, 40 

FREEDOM OF INFORMATION LAW (FOIL) (REQUEST FOR STATEMENTS OF NON-TESTIFYING WITNESSES IN A CRIMINAL 

MATTER PROPERLY DENIED), 40 

GENERAL MUNICIPAL LAW (FIREFIGHTERS, MAYOR DID NOT HAVE THE AUTHORITY TO IGNORE DETERMINATION MADE 

BY AN APPOINTED HEARING OFFICER, PETITIONER FIREFIGHTER ENTITLED TO GENERAL MUNICIPAL LAW BENEFITS), 48 

GENERAL OBLIGATIONS LAW (RELEASE APPLICABLE TO INSTITUTION DID NOT APPLY TO A PRIVATE ATTENDING 

PHYSICIAN AT THE INSTITUTION), 54 

GOING PRIVATE MERGER (CORPORATION LAW, STANDARD FOR REVIEW OF GOING-PRIVATE MERGERS ANNOUNCED, 63 

GOVERNMENT FUNCTION IMMUNITY (POLICE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN 

GRANTED, 49 

GRANDMOTHER, VISITATION RIGHTS (VISITATION PROPERLY GRANTED TO GRANDMOTHER DESPITE ANIMOSITY 

BETWEEN GRANDMOTHER AND FATHER), 37 

GRAVITY KNIFE (CRIMINAL LAW, PEOPLE NEED NOT PROVE DEFENDANT KNEW THE KNIFE DEFENDANT POSSESSED MET 

THE STATUTORY DEFINITION OF A GRAVITY KNIFE), 65 

HIGHEST AND BEST USE (EMINENT DOMAIN, CLAIMANTS DID NOT DEMONSTRATE THE FEASIBILITY OF USE OF THE 

CONDEMNED LAND FOR HIGH-RISE RESIDENTIAL AS THE HIGHEST AND BEST USE), 34 

HUDSON RIVER PARK TRUST (LABOR LAW, ALTHOUGH THE STATE IS THE TITLE OWNER OF PIER 40 ON THE HUDSON 

RIVER, THE HUDSON RIVER PARK ACT TRANSFERRED LABOR LAW ABSOLUTE LIABILITY TO THE HUDSON RIVER PARK 

TRUST), 44 

IMMIGRATION (CRIMINAL LAW, APPEALS AS OF RIGHT MAY NOT BE DISMISSED BASED UPON THE DEPORTATION OF 

APPELLANT, 66 

IMMIGRATION LAW (FAMILY COURT SHOULD HAVE GRANTED PETITION FOR GUARDIANSHIP AND MADE FINDINGS 

ALLOWING CHILD TO PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS), 37 

IMMUNITY (POLICE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED, 49 

IMMUNITY (RABBINICAL COURT IMMUNE FROM SUIT UNDER DOCTRINE OF ARBITRAL IMMUNITY), 10 

IMMUNITY (TOWN BOARD MEMBERS AND TOWN OFFICIAL IMMUNE FROM SUIT UNDER 42 USC 1983), 48 

IN LIMINE, MOTION (APPEALS, ORDER LIMITING TRIAL EVIDENCE WAS APPEALABLE), 11 

INEFFECTIVE ASSISTANCE OF COUNSEL (DEFENSE COUNSEL NOT INEFFECTIVE FOR FAILING TO SHOW EXPERT PHOTOS 

OF VICTIM'S WOUNDS AND FAILING TO INFORM EXPERT OF THE PEOPLE'S REVENGE THEORY), 67 

INSURANCE LAW (BASED UPON THE POLICY LANGUAGE, AN ALL SUMS ALLOCATION AND VERTICAL EXHAUSTION APPLY 

TO EXCESS INSURANCE POLICIES IN THIS ASBESTOS INJURY ACTION), 73 

INSURANCE LAW (INSURANCE LAW, ANTISUBROGATION RULE DOES NOT APPLY TO A PARTY NOT COVERED BY THE 

RELEVANT POLICY), 72 

INSURANCE LAW (INSURER NOT OBLIGATED TO SATISFY JUDGMENT AGAINST ITS INSURED, 42 
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INSURANCE LAW (INSURER'S DUTY TO DEFEND MUST BE DETERMINED SOLELY UPON THE INFORMATION WITHIN THE 

COMPLAINT, MATTERS OUTSIDE THE COMPLAINT MUST BE RAISED IN A SUMMARY JUDGMENT MOTION OR AT TRIAL), 

42 

INSURANCE LAW (NO-FAULT CARRIER DID NOT DEMONSTRATE LETTERS TO DEFENDANT SCHEDULING AN EXAMINATION 

UNDER OATH WERE TIMELY AND PROPERLY MAILED, CARRIER’S MOTION FOR SUMMARY JUDGMENT SHOULD HAVE 

BEEN DENIED), 41 

INSURANCE LAW (UNDER OHIO LAW, CLAIMS ASSERTED IN DEMAND FOR ARBITRATION FELL WITHIN THE SCOPE OF 

EXCLUSIONS FOR KNOWLEDGE OF FALSITY OF STATEMENTS BY THE INSURED AND BREACH OF CONTRACT BY THE 

INSURED), 41 

JUDGES (JUDGES NOT ENTITLED TO DAMAGES BASED UPON INADEQUATE COMPENSATION), 73 

JURIES (CRIMINAL LAW, FAILURE TO READ JURY NOTE VERBATIM WAS A MODE OF PROCEEDINGS ERROR REQUIRING 

REVERSAL), 22 

JURORS (CRIMINAL LAW, COMBINED RACIAL-GENDER BIAS IS A PROPER SUBJECT OF A BATSON CHALLENGE TO THE 

REMOVAL OF A JUROR, 27 

JURORS (CRIMINAL LAW, FAILURE TO PROVIDE RACE-NEUTRAL REASON FOR CHALLENGE TO BLACK JUROR REQUIRED 

REVERSAL), 24 

JURY TRIAL, MOTION TO STRIKE DEMAND FOR (SHAREHOLDERS' DERIVATIVE ACTION IS EQUITABLE IN NATURE, MOTION 

TO STRIKE DEMAND FOR A JURY TRIAL SHOULD HAVE BEEN GRANTED), 20 

JUSTIFICATION DEFENSE (CRIMINAL LAW, EVIDENCE SUPPORTED JURY INSTRUCTION ON THE JUSTIFICATION DEFENSE, 

NEW TRIAL ORDERED), 29 

LABOR LAW (COMPLAINT STATED A CAUSE OF ACTION UNDER THE WHISTLEBLOWER STATUTE), 35 

LABOR LAW-CONSTRUCTION LAW (ALTHOUGH THE STATE IS THE TITLE OWNER OF PIER 40 ON THE HUDSON RIVER, THE 

HUDSON RIVER PARK ACT TRANSFERRED LABOR LAW ABSOLUTE LIABILITY TO THE HUDSON RIVER PARK TRUST), 44 

LABOR LAW-CONSTRUCTION LAW (FAILURE TO STRICTLY COMPLY WITH CONDITION-PRECEDENT NOTICE PROVISIONS IN 

THE CONSTRUCTION CONTRACT PRECLUED RECOVERY FOR DELAY DAMAGES), 18 

LABOR LAW-CONSTRUCTION LAW (FALL FROM LADDER WHILE SETTING UP AUDIOVISUAL EQUIPMENT NOT COVERED BY 

LABOR LAW 240 (1)), 46 

LABOR LAW-CONSTRUCTION LAW (FIXING A LEAKY ROOF NOT ROUTINE MAINTENANCE, PLAINTIFF'S LABOR LAW 240(1) 

CAUSE OF ACTION PROPERLY SURVIVED MOTION TO DISMISS), 44 

LABOR LAW-CONSTRUCTION LAW (PLAINTIFF DID NOT KNOW SOURCE OF FALLING WOOD WHICH STRUCK HIM, 

THEREFORE PLAINTIFF COULD NOT DEMONSTRATE, AS MATTER OF LAW, A VIOLATION OF LABOR LAW 240(1)), 45 

LABOR LAW-CONSTRUCTION LAW (PLAINTIFF'S ACT OF CLIMBING A FENCE SHOULD NOT HAVE BEEN DEEMED THE SOLE 

PROXIMATE CAUSE OF HIS INJURY AS A MATTER OF LAW, QUESTION OF FACT WHETHER DEFENDANT NEGLIGENT FOR 

LOCKING PLAINTIFF INSIDE WORK SITE), 45 

LABOR LAW-CONSTRUCTION LAW (QUESTION OF FACT WHETHER GENERAL RELEASED PROCURED BY FRAUD OR IN 

UNFAIR CIRCUMSTANCES), 46 

LABOR LAW-CONSTRUCTION LAW (REMOVING A CRATE FROM A FLATBED TRUCK WAS AN ELEVATION-RELATED RISK 

COVERED BY LABOR LAW 240(1)), 43 



 

 96 

LANDLORD-TENANT (QUESTIONS OF FACT WHETHER TENANT ENTITLED TO RESCIND LEASE BECAUSE CERTIFICATE OF 

OCCUPANCY PROHIBITED USE OF THE PROPERTY FOR COMMERCIAL PURPOSES), 47 

LAND-USE (PETITIONERS DID NOT HAVE STANDING TO CONTEST APPROVAL OF CONSTRUCTION PROJECT, CLOSE 

PROXIMITY IS NOT ENOUGH), 62 

LESSER INCLUDED OFFENSE (IN A BENCH TRIAL, REVERSIBLE ERROR TO FAIL TO NOTIFY COUNSEL, PRIOR TO 

SUMMATIONS, OF CONSIDERATION OF A LESSER INCLUDED OFFENSE), 25 

MANIFEST NECESSITY (CRIMINAL LAW, MANIFEST NECESSITY JUSTIFIED DECLARATION OF A MISTRIAL, SECOND TRIAL 

NOT PRECLUDED), 22 

MINORITY DISCOUNT (PARTNERSHIP LAW, WHEN DETERMINING THE VALUE OF A PARTNERSHIP SHARE UPON 

DISSOLUTION, A MINORITY DISCOUNT CAN PROPERLY BE APPLIED TO A PARTNER WHO WRONGFULLY DISSOLVED THE 

PARTNERSHIP AND WHO DID NOT EXCERCISE CONTROL OVER THE PARTNERSHIP AS A GOING CONCERN), 57 

MISTRIAL (CRIMINAL LAW, MANIFEST NECESSITY JUSTIFIED DECLARATION OF A MISTRIAL, SECOND TRIAL NOT 

PRECLUDED), 22 

MOLD (TOXIC TORTS, DEFENDANT BUILDING OWNER NOT ENTITLED TO SUMMARY JUDGMENT IN TOXIC TORT (MOLD 

EXPOSURE) ACTION ON STATUTE OF LIMITATIONS GROUNDS), 56 

MORTGAGES (CONDOMINIUM COMMON CHARGES, CONSOLIDATED MORTGAGES CONSIDERED FIRST MORTGAGE OF 

RECORD WITH PRIORITY OVER COMMON CHARGES LIEN), 71 

MUNICIPAL LAW (ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED TREE WELL WITHIN 

SIDEWALK), 56 

MUNICIPAL LAW (INFANCY DOES NOT TOLL 90-DAY PERIOD FOR FILING A NOTICE OF CLAIM, MOTION FOR LEAVE FILE A 

LATE NOTICE SHOULD NOT HAVE BEEN GRANTED), 52 

MUNICIPAL LAW (MAYOR DID NOT HAVE THE AUTHORITY TO IGNORE DETERMINATION MADE BY AN APPOINTED 

HEARING OFFICER, PETITIONER FIREFIGHTER ENTITLED TO GENERAL MUNICIPAL LAW BENEFITS), 48 

MUNICIPAL LAW (NEW YORK CITY ADMINISTRATIVE CODE, QUESTION OF FACT WHETHER ABUTTING PROPERTY OWNER 

VIOLATED THE NYC ADMINISTRATIVE CODE AND THEREBY OWED A DUTY TO PLAINTIFF WHO ALLEGEDLY FELL OVER A 

CABLE ON THE SIDEWALK), 55 

MUNICIPAL LAW (POLICE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED, 49 

MUNICIPAL LAW (TOWN BOARD MEMBERS AND TOWN OFFICIAL IMMUNE FROM SUIT UNDER 42 USC 1983), 48 

MUNICIPAL LAW (VILLAGE FAILED TO ESTABLISH PRIMA FACIE ENTITLEMENT TO SUMMARY JUDGMENT WHERE INJURY 

CAUSED BY TREE FALLING IN ROADWAY), 55 

MUSICIANS (UNEMPLOYMENT INSURANCE, CLASSICAL FLAUTIST NOT AN EMPLOYEE), 59 

NEGLIGENCE (ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED TREE WELL WITHIN 

SIDEWALK), 56 

NEGLIGENCE (CONFLICTING EVIDENCE OF EXISTENCE OF PUDDLE CREATED A CREDIBILITY ISSUE IN THIS SLOP AND FALL 

CASE WHICH COULD NOT BE RESOLVED WITHOUT TRIAL), 50 

NEGLIGENCE (DEFENDANT BUILDING OWNER NOT ENTITLED TO SUMMARY JUDGMENT IN TOXIC TORT (MOLD 

EXPOSURE) ACTION ON STATUTE OF LIMITATIONS GROUNDS), 56 
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NEGLIGENCE (DEFENDANT, WHICH INSTALLED CHRISTMAS DISPLAYS AT A MALL, DID NOT OWE A DUTY TO PLAINTIFF 

STEMMING FROM ITS CONTRACT WITH MALL; SINCE PLAINTIFF ALLEGED ONLY ONE ESPINAL EXCEPTION TO SUPPORT 

LIABILITY STEMMING FROM THE CONTRACT, DEFENDANT NEED ONLY ADDRESS THAT ONE EXCEPTION IN ITS MOTION 

FOR SUMMARY JUDGMENT), 53 

NEGLIGENCE (INFANCY DOES NOT TOLL 90-DAY PERIOD FOR FILING A NOTICE OF CLAIM, MOTION FOR LEAVE FILE A 

LATE NOTICE SHOULD NOT HAVE BEEN GRANTED), 52 

NEGLIGENCE (INSURER'S DUTY TO DEFEND MUST BE DETERMINED SOLELY UPON THE INFORMATION WITHIN THE 

COMPLAINT, MATTERS OUTSIDE THE COMPLAINT MUST BE RAISED IN A SUMMARY JUDGMENT MOTION OR AT TRIAL), 

42 

NEGLIGENCE (LABOR LAW 200, PLAINTIFF'S ACT OF CLIMBING A FENCE SHOULD NOT HAVE BEEN DEEMED THE SOLE 

PROXIMATE CAUSE OF HIS INJURY AS A MATTER OF LAW, QUESTION OF FACT WHETHER DEFENDANT NEGLIGENT FOR 

LOCKING PLAINTIFF INSIDE WORK SITE), 45 

NEGLIGENCE (PLAINTIFF ASSUMED THE RISK OF STEPPING IN A HOLE ON THE PLAYING FIELD), 54 

NEGLIGENCE (PLAINTIFF ENTITLED TO SUMMARY JUDGMENT IN REAR-END COLLISION CASE), 51 

NEGLIGENCE (PLAINTIFF'S STATEMENT COUPLED WITH HER AFFIDAVIT RAISED A QUESTION OF FACT ABOUT THE CAUSE 

OF HER FALL), 50 

NEGLIGENCE (POLICE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED, 49 

NEGLIGENCE (QUESTION OF FACT WHETHER ABUTTING PROPERTY OWNER VIOLATED THE NYC ADMINISTRATIVE CODE 

AND THEREBY OWED A DUTY TO PLAINTIFF WHO ALLEGEDLY FELL OVER A CABLE ON THE SIDEWALK), 55 

NEGLIGENCE (QUESTION OF FACT WHETHER EMERGENCY DOCTRINE APPLIED TO REAR-END COLLISION), 51 

NEGLIGENCE (RELEASE APPLICABLE TO INSTITUTION DID NOT APPLY TO A PRIVATE ATTENDING PHYSICIAN AT THE 

INSTITUTION), 54 

NEGLIGENCE (SLIP AND FALL, STORM IN PROGRESS RULE APPLIED AS A MATTER OF LAW), 74 

NEGLIGENCE (STUDENT ASSUMED THE RISK OF BEING STRUCK BY A BASEBALL), 52 

NEGLIGENCE (VILLAGE FAILED TO ESTABLISH PRIMA FACIE ENTITLEMENT TO SUMMARY JUDGMENT WHERE INJURY 

CAUSED BY TREE FALLING IN ROADWAY), 55 

NO-FAULT INSURANCE (NO-FAULT CARRIER DID NOT DEMONSTRATE LETTERS TO DEFENDANT SCHEDULING AN 

EXAMINATION UNDER OATH WERE TIMELY AND PROPERLY MAILED, CARRIER’S MOTION FOR SUMMARY JUDGMENT 

SHOULD HAVE BEEN DENIED), 41 

PARTNERSHIP LAW (WHEN DETERMINING THE VALUE OF A PARTNERSHIP SHARE UPON DISSOLUTION, A MINORITY 

DISCOUNT CAN PROPERLY BE APPLIED TO A PARTNER WHO WRONGFULLY DISSOLVED THE PARTNERSHIP AND WHO DID 

NOT EXCERCISE CONTROL OVER THE PARTNERSHIP AS A GOING CONCERN), 57 

PHYSICIANS (AID IN DYING, (PENAL LAW PROVIDES A STATUTORY BASIS FOR PROSECUTING PHYSICIANS WHO PROVE 

AID IN DYING TO TERMINALLY ILL PATIENTS, 21 

PIERCING THE CORPORATE VEIL (PRODUCTS LIABILITY, PARENT CORPORATION NOT LIABLE, UNDER A STRICT PRODUCTS 

LIABILITY THEORY, FOR ASBESTOS-CONTAINING PRODUCTS MANUFACTURED AND DISTRIBUTED BY A WHOLLY OWNED 

SUBSIDIARY), 74 

PISTOL PERMITS (PISTOL PERMIT PROPERLY REVOKED BY FAMILY COURT), 58 
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POLICE (RECORDS OF THE USE OF VANS BY THE NYPD WHICH SCAN BUILDINGS AND VEHICLES FOR EXPLOSIVES AND 

DRUGS EXEMPT FROM DISCLOSURE, 39 

PRACTICAL LOCATION, DOCTRINE OF, (DISPUTED BOUNDARY PROVEN THROUGH DOCTRINE OF PRACTICAL LOCATION), 

58 

PRESENTENCE REPORT (FAILURE TO PRODUCE DEFENDANT FOR A PROBATION INTERVIEW REQUIRED RESENTENCING), 

20 

PRODUCTS LIABILITY (PARENT CORPORATION NOT LIABLE, UNDER A STRICT PRODUCTS LIABILITY THEORY, FOR 

ASBESTOS-CONTAINING PRODUCTS MANUFACTURED AND DISTRIBUTED BY A WHOLLY OWNED SUBSIDIARY), 74 

PUBLIC EMPLOYEES (ARBITRATION, WHERE THE COLLECTIVE BARGAINING AGREEMENT (CBA) IS AMBIGUOUS ABOUT ITS 

APPLICABILITY TO AN ACTION AGAINST A COVERED EMPLOYEE, WHETHER THE CBA GOVERNS MUST BE DETERMINED BY 

THE ARBITRATOR), 10 

PUBLIC EMPLOYEES (NYS RACING AND WAGERING BOARD HAD THE DISCRETION TO UNILATERALLY REDUCE PER DIEM 

WAGES OF SEASONAL EMPLOYEES BY 25 PERCENT), 70 

QUALIFIED IMMUNITY (POLICE, DEFENSE MOTION TO SET ASIDE THE VERDICT SHOULD HAVE BEEN GRANTED, 49 

QUALIFIED IMMUNITY (TOWN BOARD MEMBERS AND TOWN OFFICIAL IMMUNE FROM SUIT UNDER 42 USC 1983), 48 

RABBINICAL COURT (AFTER MAKING A FINAL AWARD, THE RABBINICAL COURT EXCEEDED ITS AUTHORITY BY MAKING A 

SECOND AWARD BASED ON NEW EVIDENCE), 9 

RABBINICAL COURTS (RABBINICAL COURT IMMUNE FROM SUIT UNDER DOCTRINE OF ARBITRAL IMMUNITY), 10 

RACING AND WAGERING BOARD (NYS RACING AND WAGERING BOARD HAD THE DISCRETION TO UNILATERALLY REDUCE 

PER DIEM WAGES OF SEASONAL EMPLOYEES BY 25 PERCENT), 70 

REAL ESTATE (ERROR TO IMPOSE PRE-JUDGMENT INTEREST AT THE STATUTORY RATE WHEN CONTRACT PROVIDED 

THAT THE INTEREST-BEARING DOWNPAYMENT WAS THE EXCLUSIVE REMEDY FOR BREACH), 13 

REAL PROPERTY (DISPUTED BOUNDARY PROVEN THROUGH DOCTRINE OF PRACTICAL LOCATION), 58 

REAL PROPERTY LAW (CONDOMINIUM COMMON CHARGES, CONSOLIDATED MORTGAGES CONSIDERED FIRST 

MORTGAGE OF RECORD WITH PRIORITY OVER COMMON CHARGES LIEN), 71 

REAL PROPERTY TAX LAW (PETITIONER NEED NOT CHALLENGE THE REAL PROPERTY TAX ASSESSMENT EVERY YEAR TO BE 

ENTITLED TO BUSINESS INVESTMENT EXEMPTION REFUNDS FOR THOSE YEARS), 75 

REAR-END COLLISION (PLAINTIFF ENTITLED TO SUMMARY JUDGMENT IN REAR-END COLLISION CASE), 51 

REAR-END COLLISION (QUESTION OF FACT WHETHER EMERGENCY DOCTRINE APPLIED TO REAR-END COLLISION), 51 

RELEASES (GENERAL RELEASE, QUESTION OF FACT WHETHER GENERAL RELEASED PROCURED BY FRAUD OR IN UNFAIR 

CIRCUMSTANCES), 46 

RELEASES (RELEASE APPLICABLE TO INSTITUTION DID NOT APPLY TO A PRIVATE ATTENDING PHYSICIAN AT THE 

INSTITUTION), 54 

RESCISSION (LEASES, QUESTIONS OF FACT WHETHER TENANT ENTITLED TO RESCIND LEASE BECAUSE CERTIFICATE OF 

OCCUPANCY PROHIBITED USE OF THE PROPERTY FOR COMMERCIAL PURPOSES), 47 
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RESPONDEAT SUPERIOR (BAR AND SECURITY COMPANY COULD BY LIABLE FOR AN ASSAULT BY A SECURITY UNDER THE 

DOCTRINE OF RESPONDEAT SUPERIOR), 36 

RESTITUTION (CRIMINAL LAW, COUNTY COURT PROPERLY RELIED ON THE RESULTS OF A HEARING BEFORE A JUDICIAL 

HEARING OFFICER TO DETERMINE AMOUNT OF RESTITUTION), 65 

SECURITY GUARDS (BAR AND SECURITY COMPANY COULD BY LIABLE FOR AN ASSAULT BY A SECURITY GUARD UNDER 

THE DOCTRINE OF RESPONDEAT SUPERIOR), 36 

SEX OFFENDER REGISTRATION ACT (EVIDENCE SUPPORTING UPWARD DEPARTURE WAS SPECULATIVE AND DID NOT RISE 

TO THE LEVEL CLEAR AND CONVINCING), 31 

SEX OFFENDER REGISTRATION ACT (LEVEL THREE ASSESSMENT FOR INFLICTION OF SERIOUS INJURY PROPER EVEN 

THOUGH THERE WAS NO SEX OFFENSE COMMITTED DURING THE UNLAWFUL IMPRISONMENT OF A CHILD), 68 

SHAREHOLDER ACTIONS (SHAREHOLDER CLASS ACTION, (COURT PROPERLY REFUSED TO APPROVE CLASS ACTION 

SETTLEMENT WHICH DID NOT GIVE OUT OF STATE SHAREHOLDERS THE RIGHT TO OPT OUT), 63 

SHAREHOLDER ACTIONS (STANDARD FOR REVIEW OF GOING-PRIVATE MERGERS ANNOUNCED, 63 

SIDEWALKS (ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED TREE WELL WITHIN 

SIDEWALK), 56 

SLIP AND FALL (ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED TREE WELL WITHIN 

SIDEWALK), 56 

SLIP AND FALL (CONFLICTING EVIDENCE OF EXISTENCE OF PUDDLE CREATED A CREDIBILITY ISSUE IN THIS SLIP AND FALL 

CASE WHICH COULD NOT BE RESOLVED WITHOUT TRIAL), 50 

SLIP AND FALL (PLAINTIFF'S STATEMENT COUPLED WITH HER AFFIDAVIT RAISED A QUESTION OF FACT ABOUT THE 

CAUSE OF HER FALL), 50 

SLIP AND FALL (QUESTION OF FACT WHETHER ABUTTING PROPERTY OWNER VIOLATED THE NYC ADMINISTRATIVE CODE 

AND THEREBY OWED A DUTY TO PLAINTIFF WHO ALLEGEDLY FELL OVER A CABLE ON THE SIDEWALK), 55 

SLIP AND FALL (STORM IN PROGRESS RULE APPLIED AS A MATTER OF LAW), 74 

SORA (EVIDENCE SUPPORTING UPWARD DEPARTURE WAS SPECULATIVE AND DID NOT RISE TO THE LEVEL CLEAR AND 

CONVINCING), 31 

SORA (LEVEL THREE ASSESSMENT FOR INFLICTION OF SERIOUS INJURY PROPER EVEN THOUGH THERE WAS NO SEX 

OFFENSE COMMITTED DURING THE UNLAWFUL IMPRISONMENT OF A CHILD), 68 

SPECIAL IMMIGRANT JUVENILE STATUS (FAMILY COURT SHOULD HAVE GRANTED PETITION FOR GUARDIANSHIP AND 

MADE FINDINGS ALLOWING CHILD TO PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS), 37 

SPEEDY TRIAL (INDICTMENT DISMISSED ON SPEEDY TRIAL GROUNDS, DEFENDANT DID NOT CONSENT TO DELAY FOR 

DNA TEST RESULTS), 25 

STANDING (ZONING, PETITIONERS DID NOT HAVE STANDING TO CONTEST APPROVAL OF CONSTRUCTION PROJECT, 

CLOSE PROXIMITY IS NOT ENOUGH), 62 

STATUTE OF LIMITATIONS (TOXIC TORTS DEFENDANT BUILDING OWNER NOT ENTITLED TO SUMMARY JUDGMENT IN 

TOXIC TORT (MOLD EXPOSURE) ACTION ON STATUTE OF LIMITATIONS GROUNDS), 56 
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STATUTORY SALE (CRIMINAL LAW, AMOUNT OF HEROIN ALLEGED TO HAVE BEEN SOLD NOT PROVEN, STATUTORY SALE 

AND RELATED CONSPIRACY COUNTS DISMISSED), 29 

STORM IN PROGRESS RULE (SLIP AND FALL, STORM IN PROGRESS RULE APPLIED AS A MATTER OF LAW), 74 

STREET STOPS (POLICE DID NOT NOTICE SIGNS OF INTOXICATION UNTIL AFTER DEFENDANT WAS STOPPED AND SEIZED, 

MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED), 21 

STRICT LIABILITY IN TORT (DOG-BITE COMPLAINT PROPERLY DISMISSED), 33 

SUBROGATION (INSURANCE LAW, ANTISUBROGATION RULE DOES NOT APPLY TO A PARTY NOT COVERED BY THE 

RELEVANT POLICY), 72 

SUICIDE (PENAL LAW PROVIDES A STATUTORY BASIS FOR PROSECUTING PHYSICIANS WHO PROVE AID IN DYING TO 

TERMINALLY ILL PATIENTS, 21 

SUPPRESSION (POLICE DID NOT NOTICE SIGNS OF INTOXICATION UNTIL AFTER DEFENDANT WAS STOPPED AND SEIZED, 

MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED), 21 

SURVEILLANCE (RECORDS OF THE USE OF VANS BY THE NYPD WHICH SCAN BUILDINGS AND VEHICLES FOR EXPLOSIVES 

AND DRUGS EXEMPT FROM DISCLOSURE, 39 

TAX LAW (EDUCATION LAW STATUTE REQUIRING A 60% MAJORITY TO AUTHORIZE A PROPERTY TAX INCREASE OVER 

THE STATUTORY CAP (TO FUND SCHOOL DISTRICTS) IS CONSTITUTIONAL), 34 

TEACHERS (DENIAL OF APPEAL OF UNSATISFACTORY RATING OF TEACHER ANNULLED), 33 

TELEPHONE, APPEARANCE BY (FAMILY COURT ABUSED ITS DISCRETION BY REFUSING TO ALLOW MOTHER TO APPEAR BY 

TELEPHONE FROM FLORIDA), 36 

TOXIC TORTS (DEFENDANT BUILDING OWNER NOT ENTITLED TO SUMMARY JUDGMENT IN TOXIC TORT (MOLD 

EXPOSURE) ACTION ON STATUTE OF LIMITATIONS GROUNDS), 56 

TREE WELLS (ABUTTING PROPERTY OWNER NOT LIABLE FOR CONDITION OF CITY OWNED TREE WELL WITHIN 

SIDEWALK), 56 

TRUSTS AND ESTATES (EXECUTOR-STATUS (PRIOR TO DEATH) AND FAMILIAL RELATIONSHIP DO NOT CREATE A 

FIDUCIARY RELATIONSHIP, EQUITABLE ESTOPPEL SHOULD NOT HAVE BEEN INVOKED TO BAR A TIME-BARRED CLAIM), 15 

T-SHIRTS MEMORIALIZING MURDER VICTIM (CRIMINAL TRIAL. FAILURE TO INSTRUCT SPECTATORS TO REMOVE OR 

COVER UP T-SHIRTS MEMORIALIZING THE MURDER VICTIM WAS HARMLESS ERROR), 23 

TUTORS (UNEMPLOYMENT INSURANCE, TUTORS WERE EMPLOYEES OF TUTORING CENTER), 60 

UNEMPLOYMENT INSURANCE (CLASSICAL FLAUTIST NOT AN EMPLOYEE), 59 

UNEMPLOYMENT INSURANCE (POSSESSION OF MARIJUANA CONSTITUTED DISQUALIFYING MISCONDUCT), 60 

UNEMPLOYMENT INSURANCE (TUTORS WERE EMPLOYEES OF TUTORING CENTER), 60 

UNIONS (PUBLIC EMPLOYEES, ARBITRATION, WHERE THE COLLECTIVE BARGAINING AGREEMENT (CBA) IS AMBIGUOUS 

ABOUT ITS APPLICABILITY TO AN ACTION AGAINST A COVERED EMPLOYEE, WHETHER THE CBA GOVERNS MUST BE 

DETERMINED BY THE ARBITRATOR), 10 

UPWARD DEPARTURE (SORA, EVIDENCE SUPPORTING UPWARD DEPARTURE WAS SPECULATIVE AND DID NOT RISE TO 

THE LEVEL CLEAR AND CONVINCING), 31 
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VACATE CONVICTION, MOTION TO (MOTION TO VACATE CONVICTION BY GUILTY PLEA SHOULD NOT HAVE BEEN DENIED 

WITHOUT A HEARING, DEFENDANT SUFFICIENTLY ALLEGED HIS COUNSEL PROVIDED WRONG INFORMATION ABOUT THE 

POSSIBILITY OF DEPORTATION), 23 

VEHICLE AND TRAFFIC LAW (DEALER ACT, FAILURE TO TAKE INTO ACCOUNT CONSUMER BRAND PREFERENCE IN 

EVALUATING A CAR DEALER'S PERFORMANCE VIOLATES THE DEALER ACT; UNILATERAL CHANGE TO THE GEOGRAPHIC 

AREA USED TO EVALUATE A CAR DEALER'S PERFORMANCE DOES NOT VIOLATE THE DEALER ACT), 69 

VENUE (BURDENS OF PROOF FOR MOTION TO CHANGE VENUE EXPLAINED), 12 

VERDICT, MOTION TO SET ASIDE (PLAINTIFF'S SISTER WRONGLY IMPEACHED BY QUESTIONS ABOUT HER CRIMINAL 

HISTORY AND BAD ACTS, TRIAL JUDGE SHOULD HAVE SET ASIDE THE VERDICT), 14 

VERDICTS (CRIMINAL LAW, REVERSIBLE ERROR TO RECONSIDER THE VERDICT), 25 

VERTICAL EXHAUSTION  (INSURANCE POLICIES, BASED UPON THE POLICY LANGUAGE, AN ALL SUMS ALLOCATION AND 

VERTICAL EXHAUSTION APPLY TO EXCESS INSURANCE POLICIES IN THIS ASBESTOS INJURY ACTION), 73 

VIDEO (CRIMINAL TRIAL, (DISABLED, ILL DEFENDANT SHOULD HAVE BEEN ALLOWED TO APPEAR REMOTELY BY VIDEO AT 

TRIAL), 26 

WATER LAW (WHETHER ADIRONDACK WATERWAY IS NAVIGABLE IN FACT, AND THEREFORE AVAILABLE FOR PUBLIC USE, 

COULD NOT BE DETERMINED AS A MATTER OF LAW), 71 

WEIGHT OF DRUGS (AMOUNT OF HEROIN ALLEGED TO HAVE BEEN SOLD NOT PROVEN, STATUTORY SALE AND RELATED 

CONSPIRACY COUNTS DISMISSED), 29 

WHISTLEBLOWER STATUTE (COMPLAINT STATED A CAUSE OF ACTION UNDER LABOR LAW 740), 35 

WITHDRAW PLEA, MOTION TO (DENIAL OF MOTION TO WITHDRAW PLEA WITHOUT A HEARING WAS NOT AN ABUSE OF 

DISCRETION), 64 

WORKERS' COMPENSATION LAW (INJURY IN FALL IN EMPLOYER'S PARKING LOT AROSE FROM EMPLOYMENT), 61 

WORKERS' COMPENSATION LAW (STATUTE REQUIRING TIMELY NOTICE OF THE ACCIDENT DID NOT REQUIRE NOTICE OF 

ALL THE INJURIES STEMMING FROM THE ACCIDENT), 61 

ZONING (PETITIONERS DID NOT HAVE STANDING TO CONTEST APPROVAL OF CONSTRUCTION PROJECT, CLOSE 

PROXIMITY IS NOT ENOUGH), 62 

 


