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EXPERT AFFIDAVITS, SUBMITTED SOLELY ON THE 

ISSUE OF PROXIMATE CAUSE OF PLAINTIFF'S 
INJURIES, SHOULD HAVE BEEN ACCEPTED BY THE 
COURT, EVEN THOUGH THE EXPERTS WERE NOT 

QUALIFIED TO ASSESS WHETHER THE DEFENDANT 
CHIROPRACTOR DEVIATED FROM THE 
APPROPRIATE STANDARD OF CARE. 

  
The Second Department, in a full-fledged opinion by Justice Dillon, 
determined affidavits by an orthopedist and a radiologist (Dr. Meyer 
and Dr. Coyne) submitted in support of defendant's motion for 
summary judgment should have been accepted by Supreme Court as 
admissible evidence of proximate cause of plaintiff's back injury, even 
though the orthopedist and radiologist were not qualified to offer an 
opinion on whether defendant chiropractor deviated from the 
appropriate standard of care. Supreme Court had rejected the 
affidavits on the ground the orthopedist and radiologist were not 
qualified to assess the level of care provided by the defendant 
chiropractor. However, the affidavits addressed only the issue of 
proximate cause, stating that plaintiff's injuries pre-dated the alleged 
negligent treatment by the chiropractor. Because the assessment of 
proximate cause was within the orthopedist's and radiologist's areas of 
expertise, the affidavits were admissible. However, the denial of the 
defendant's motion for summary judgment was affirmed because the 
defendant's affidavit stating he did not deviate from the proper 
standard of chiropractic care was conclusory: 
 
DILLON, J.P. … 
The central question we address on this appeal is whether an expert in 
one medical or healthcare specialty may proffer an opinion in an action 
involving a different specialty, if the expert's opinion is related solely to 
the issue of proximate cause within the expert's own specialty and 
does not address the defendant's standard of care. 
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We hold that under appropriate circumstances, as here, an objective opinion that is limited to the issue of proximate cause 
may be rendered by a physician expert and considered by a court in actions involving claims outside of the physician's 
specialty, where the physician's opinion on proximate cause is derived from within his or her own specialty. 

Facts 

On January 13, 2011, the plaintiff sought chiropractic treatment from the defendant, Scott T. Cavagnuolo, D.C., because 
she was suffering from, inter alia, neck pain, back pain, and recurring headaches. The defendant administered diagnostic 
tests including X rays, an EMG, and a paraspinal skin temperature study, and then formulated a treatment plan for the 
plaintiff. Over the next seven months, the plaintiff visited the defendant for treatment 77 times. According to the plaintiff, 
treatments typically consisted of her lying face down while the defendant performed adjustments to the thoracic spine, and 
then upon turning her over, to the neck. According to the defendant, the treatments typically included three spinal 
adjustments. 

The defendant's progress notes indicate that during an office visit on August 2, 2011, the plaintiff advised him that while 
jet skiing on vacation, she "got bounced around a lot," and was suffering from discomfort, severe neck pain and stiffness, 
and upper back pain and stiffness. Treatments were administered that day and thereafter on August 3, 4, 9, 10, and 11, 
2011. 

The plaintiff alleges that during the treatment performed by the defendant on August 10, 2011, he manipulated the 
thoracic regions of her spine "very forcefully." During the treatment performed on the following day, August 11, 2011, the 
defendant also allegedly manipulated the plaintiff's neck in a forceful manner. As a result of the treatments administered 
on those two dates, [*2]the plaintiff ceased further office visits with the defendant. She felt pain, nausea, numbness, and 
tingling, for which she was admitted to Syosset Hospital on August 12, 2011. The plaintiff claims that the defendant's 
chiropractic treatment caused her to sustain trauma to the C5-C6 disc, for which she underwent a C5-C6 anterior cervical 
discectomy and fusion with iliac bone graft on October 6, 2011. 

The plaintiff commenced this action to recover damages she sustained as a result of the alleged chiropractic malpractice 
of the defendant during treatments administered on August 10 and 11, 2011. After the completion of discovery and the 
filing of a note of issue, the defendant moved for summary judgment dismissing the complaint. The moving papers 
included an affidavit from the defendant wherein he described his evaluation and treatment of the plaintiff and stated that, 
in his opinion, none of the treatments deviated from the defined and accepted standards of chiropractic care. The motion 
was also supported by an affirmation from an orthopedic surgeon, Dr. Jeffrey Meyer, who reviewed medical records, 
hospital records, and various litigation materials, and concluded with a reasonable degree of medical certainty that 
damage to the plaintiff's C5-C6 disc was not caused by any acts or omissions on the part of the defendant. Rather, in the 
opinion of Dr. Meyer, the plaintiff's spinal conditions were preexisting and degenerative in nature and were unrelated to 
the chiropractic treatment provided by the defendant. The defendant also proffered an affirmation of a radiologist, Dr. 
Scott S. Coyne, who reviewed the plaintiff's radiological films taken both prior to and subsequent to the defendant's 
treatment of her. Dr. Coyne opined that the plaintiff's thoracic and cervical conditions were "chronic and long-standing, 
preexistent and causally unrelated" to the alleged incidents of August 10 and 11, 2011. 

In opposition, the plaintiff, noting that the affirmations of Dr. Meyer and Dr. Coyne addressed the issue of causation, 
submitted an affidavit from her own radiologist, Dr. Mark J. Katzman. Dr. Katzman opined, with a reasonable degree of 
medical certainty, that the central location of the C5-C6 disc herniation, as reflected in an MRI taken on August 15, 2011, 
was consistent with the exertion of a significant amount of force, and that if the medical history provided to him was 
accurate, the injury at C5-C6 was caused by the defendant's chiropractic adjustment performed on August 11, 2011. 

In reply, the defendant argued that he demonstrated that he did not deviate from the accepted standards of chiropractic 
practice and thereby established his prima facie entitlement to judgment as a matter of law. The defendant maintained 
that the plaintiff failed to raise a triable issue of fact in opposition, as the affidavit of Dr. Katzman was limited to an opinion 
based on radiological studies. 

In the order appealed from, the Supreme Court denied the defendant's motion for summary judgment. The Supreme Court 
determined that the defendant failed to establish his prima facie entitlement to judgment as a matter of law because the 
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defendant's experts—Dr. Meyer, an orthopedic surgeon, and Dr. Coyne, a radiologist—did not offer a foundation for 
establishing their familiarity with chiropractic care and treatment. 

We affirm the order, but for reasons different from those articulated by the Supreme Court. 

Legal Analysis 

Medical malpractice actions require proof that the defendant physician deviated or departed from the accepted community 
standards of practice, and that such deviation or departure was a proximate cause of the plaintiff's injuries (see Gross v 
Friedman, 73 NY2d 721, 722-723; Stukas v Streiter, 83 AD3d 18, 23; Heller v Weinberg, 77 AD3d 622; Myers v Ferrara, 
56 AD3d 78, 83; Musiaro v Clarkstown Med. Assoc., 2 AD3d 698). So, too, chiropractic malpractice actions require proof 
that the defendant chiropractor deviated or departed from the accepted community standards of chiropractic practice, and 
that such deviation or departure was a proximate cause of the plaintiff's injuries (see Colao v St. Vincent's Med. Ctr., 65 
AD3d 660, 661). 

This Court has explained that when a defendant moves for summary judgment in such cases, the defendant may argue 
that there was no departure from good and acceptable medical practice, or that the defendant's conduct did not 
proximately cause the alleged injuries (see Seiden v Sonstein, 127 AD3d 1158, 1160; Carioscia v Welischar, 124 AD3d 
816, 817; Fiacco v Golub, 91 AD3d 817, 818; Stukas v Streiter, 83 AD3d at 24; Deutsch v Chaglassian, 71 AD3d 718, 
719; Flanagan v Catskill Regional Med. Ctr., 65 AD3d 563, 565; Rebozo v Wilen, 41 AD3D 457, 458). Nothing would 
prevent a defendant from arguing, in the alternative, that both elements of medical malpractice are lacking. The moving 
defendant bears the initial burden of tendering evidence in [*3]admissible form establishing a prima facie entitlement to 
judgment as a matter of law (see Friends of Animals v Associated Fur Mfrs., 46 NY2d 1065, 1067-68; Mayzel v Moretti, 
105 AD3d 816, 817-818). The prima facie burden is met only where the defendant addresses and rebuts any specific 
allegations of malpractice set forth in the plaintiff's bill of particulars (see Seiden v Sonstein, 127 AD3d at 1160; Reiss v 
Sayegh, 123 AD3d 787, 788; Lormel v Macura, 113 AD3d 734, 747; Wall v Flushing Hosp. Med. Ctr., 78 AD3d 1043, 
1045; Terranova v Finklea, 45 AD3d 572). The burden is not met if the defendant's expert renders an opinion that is 
conclusory in nature or unsupported by competent evidence (see Alvarez v Prospect Hosp., 68 NY2d 320, 324; Barlev v 
Bethpage Physical Therapy Assoc., P.C., 122 AD3d 784; Duvidovich v George, 122 AD3d 666; Yaegel v Ciuffo, 95 AD3d 
1110, 1112; DiMitri v Monsouri, 302 AD2d 420, 421; Couch v County of Suffolk, 296 AD2d 194, 198). A defendant's 
failure to satisfy the prima facie burden requires the denial of the motion regardless of the sufficiency of the opposition 
papers (see Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853; Iulo v Staten Is. Univ. Hosp., 106 AD3d 696, 697; 
Perre v Vassar Bros. Hosp., 52 AD3d 670). 

Only if the defendant meets the prima facie burden of proof as to the lack of a deviation from the standard of care or the 
absence of proximate cause, or both, does the burden shift to the plaintiff to raise a triable issue of fact in opposition (see 
Indig v Finkelstein, 23 NY2d 728, 729; Abakpa v Martin, 132 AD3d 924; Iulo v Staten Is. Univ. Hosp., 106 AD3d at 697; 
Farrell v Herzog, 123 AD3d 655, 657; Gillespie v New York Hosp. Queens, 96 AD3d 901, 902; Savage v Quinn, 91 AD3d 
748, 749). As discussed in Stukas v Streiter, "there is no good reason to require the opposing party to rebut or address 
any element or theory other than that raised by the moving party" (Stukas v Streiter, 83 AD3d at 26). The plaintiff's proof 
in opposition to a summary judgment motion must be in a form admissible at trial (see Alvarez v Prospect Hosp., 68 NY2d 
at 324; Zuckerman v City of New York, 49 NY2d 557, 562; Sheridan v Bieniewicz, 7 AD3d 508, 509; DiMitri v Monsouri, 
302 AD2d at 420-421; Menzel v Plotnick, 202 AD2d 558, 559). 

A. Proximate Cause 

Here, on the issue of proximate cause, the defendant proffered the affirmations of a board-certified orthopedic surgeon, 
Dr. Meyer, and a board-certified radiologist, Dr. Coyne, who both opined, based upon their review of various materials, 
that the plaintiff's injuries were not proximately caused by the chiropractic treatment, as the plaintiff was suffering from 
preexisting degenerative changes to the cervical and thoracic regions of her spine. The Supreme Court held that these 
opinions could not be considered as prima facie proof because neither physician established his familiarity with the 
standard of chiropractic care and treatment. We disagree with the Supreme Court's reasoning on this point. 

Physicians offering opinions in medical, dental, podiatric, chiropractic, or other specialty malpractice actions must 
establish their credentials in order for their expert opinions to be considered by courts. They do so by being specialists in 
the field that is the subject of the action, or if not specialists in the same field, then by possessing the requisite skill, 
training, education, knowledge, or experience from which it can be assumed that the opinion rendered is reliable (see 
Tsimbler v Fell, 123 AD3d 1009; Mustello v Berg, 44 AD3d 1018, 1019; Behar v Coren, 21 AD3d 1045, 1046-1047; 

http://www.courts.state.ny.us/reporter/3dseries/2011/2011_01832.htm
http://www.courts.state.ny.us/reporter/3dseries/2010/2010_07143.htm
http://www.courts.state.ny.us/reporter/3dseries/2008/2008_07100.htm
http://www.courts.state.ny.us/reporter/3dseries/2008/2008_07100.htm
http://www.courts.state.ny.us/reporter/3dseries/2003/2003_19732.htm
http://www.courts.state.ny.us/reporter/3dseries/2009/2009_06310.htm
http://www.courts.state.ny.us/reporter/3dseries/2009/2009_06310.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03517.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00715.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00715.htm
http://www.courts.state.ny.us/reporter/3dseries/2010/2010_01912.htm
http://www.courts.state.ny.us/reporter/3dseries/2009/2009_06161.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_02379.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_02379.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08619.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08619.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_00330.htm
http://www.courts.state.ny.us/reporter/3dseries/2010/2010_08725.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_08441.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07968.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07968.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07617.htm
http://www.courts.state.ny.us/reporter/3dseries/2012/2012_03832.htm
http://www.courts.state.ny.us/reporter/3dseries/2012/2012_03832.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_03063.htm
http://www.courts.state.ny.us/reporter/3dseries/2008/2008_05667.htm
http://www.courts.state.ny.us/reporter/3dseries/2008/2008_05667.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07804.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08396.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08396.htm
http://www.courts.state.ny.us/reporter/3dseries/2012/2012_04971.htm
http://www.courts.state.ny.us/reporter/3dseries/2012/2012_00354.htm
http://www.courts.state.ny.us/reporter/3dseries/2012/2012_00354.htm
http://www.courts.state.ny.us/reporter/3dseries/2004/2004_03546.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08982.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08982.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_08203.htm
http://www.courts.state.ny.us/reporter/3dseries/2005/2005_06890.htm
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Postlethwaite v United Health Servs. Hosps., 5 AD3d 892, 895). Thus, when a physician offers an expert opinion outside 
of his or her specialization, a foundation must be laid tending to support the reliability of the opinion rendered (see 
Tsimbler v Fell, 123 AD3d at 1009; Bey v Neuman, 100 AD3d 581, 582; Shectman v Wilson, 68 AD3d 848, 850; Geffner v 
North Shore Univ. Hosp., 57 AD3d 839, 842; Bjorke v Rubenstein, 53 AD3d 519, 520; Glazer v Lee, 51 AD3d 970, 971; 
Mustello v Berg, 44 AD3d at 1019). 

Here, the opinions of Dr. Meyer and Dr. Coyne would not be admissible on the issue of the defendant's alleged deviation 
or departure from the standard of chiropractic care, as neither physician indicated any familiarity with the standards of 
chiropractic practice. However, the opinions of Dr. Meyer and Dr. Coyne were not proffered to address the issue of 
whether the defendant deviated or departed from the relevant chiropractic standard of care. Rather, the affirmations of 
both physicians were clearly and narrowly drawn to address only the separate element of proximate cause. Dr. Meyer's 
opinion that the defendant's described treatments were not a proximate cause of the alleged injuries is premised upon his 
expertise as an orthopedic surgeon, and concerns matters about which orthopedists and orthopedic surgeons may 
permissibly testify and render opinions. Specifically, Dr. Meyer was qualified to express an opinion that the injuries to the 
plaintiff's C5-C6 disc were preexisting and degenerative and, therefore, not caused by the [*4]chiropractic treatments. 
Where, as here, the opinion as to proximate cause is based upon matters within the expert's specialty, there is no 
requirement that the expert additionally possess expertise on the distinct element of the standard of care. In other words, 
proximate cause is proximate cause, and there is not necessarily a distinction between chiropractic proximate cause 
requiring opinion from a chiropractic expert versus opinion from an orthopedist on the same issue. 

Similarly, the defendant's radiologist, Dr. Coyne, was foundationally qualified to render his opinion that the defendant's 
chiropractic treatment was not a proximate cause of the alleged injuries, as his opinion was based upon a review of 
radiologic films reflecting preexisting degenerative changes within the expertise of a radiologist to diagnose. 

Accordingly, while Dr. Meyer and Dr. Coyne did not establish that they were qualified to offer an opinion on the issue of 
the defendant's alleged deviation or departure from the standard of chiropractic practice, their opinions should have been 
considered by the Supreme Court on the issue of whether the plaintiff's alleged injuries preexisted her chiropractic 
treatments and were therefore not proximately caused by the acts or omissions of the defendant. 

Therefore, contrary to the Supreme Court's conclusion, the defendant met his prima facie burden of proving the absence 
of proximate cause, and the burden should have shifted to the plaintiff to raise a triable issue of fact as to that point. 

In opposition, on the limited issue of proximate cause, the plaintiff submitted the affirmation of Dr. Marc J. Katzman, a 
board-certified radiologist. Dr. Katzman opined that the central location of a C5-C6 herniation depicted in an MRI taken 
August 15, 2011, was "unusual as the central fibers of the posterior longitudinal ligament are strongest centrally," which 
denoted to him "that a significant amount of force was involved in causing the centrally located herniation." Moreover, 
according to Dr. Katzman, a high signal intensity on T2-weighted imaging within the extruded disc material denoted that 
the herniation there is recent, since the herniated nucleus pulposis appeared to be "fresh" and hydrated. Dr. Katzman's 
opinion is arguably consistent with the plaintiff's deposition testimony that the defendant manipulated her spine and neck 
"very forcefully" during treatments rendered August 10 and 11, 2011. As such, the plaintiff succeeded in raising a triable 
issue of fact as to the issue of proximate cause. 

B. Deviation from Standard of Care 

Aside from proximate causality, the defendant proffered his own affidavit in support of summary judgment by rendering an 
opinion, as his own expert, that he did not deviate or depart from the relevant standard of chiropractic care. Indeed, a 
defendant health care practitioner's own affidavit may be used to establish his or her prima facie entitlement to summary 
judgment (see Swezey v Montague Rehab & Pain Mgt., P.C., 59 AD3d 431, 433; Videnovic v Goodman, 54 AD3d 937, 
939-940; Wager v Hainline, 29 AD3d 569, 570), even if it is self-serving (see Colao v St. Vincent's Med. Ctr., 65 AD3d at 
661; Mackey v Sangani, 238 AD2d 919, 920). We nevertheless find the defendant's affidavit attesting that he did not 
deviate or depart from the appropriate standards of chiropractic treatment to be conclusory and insufficient to establish his 
prima facie entitlement to judgment as a matter of law on this element, as the defendant failed to define for the court the 
very standards that he claims were not violated (see Raucci v Shinbrot, 127 AD3d 843, 843; Capobianco v Marchese, 125 
AD3d 914, 916; Walker v Saint Vincent Catholic Med. Ctrs., 114 AD3d 669, 671). Consequently, we need not consider the 
plaintiff's opposition papers on this issue (see Winegrad v New York Univ. Med. Ctr., 64 NY2d at 853; Iulo v Staten Is. 
Univ. Hosp., 106 AD3d at 697; Perre v Vassar Bros. Hosp., 52 AD3d at 670). 

The parties' remaining contentions either are without merit or have been rendered academic in light of our determination. 

http://www.courts.state.ny.us/reporter/3dseries/2004/2004_01637.htm
http://www.courts.state.ny.us/reporter/3dseries/2012/2012_07262.htm
http://www.courts.state.ny.us/reporter/3dseries/2009/2009_09208.htm
http://www.courts.state.ny.us/reporter/3dseries/2008/2008_10124.htm
http://www.courts.state.ny.us/reporter/3dseries/2008/2008_10124.htm
http://www.courts.state.ny.us/reporter/3dseries/2008/2008_06184.htm
http://www.courts.state.ny.us/reporter/3dseries/2008/2008_04833.htm
http://www.courts.state.ny.us/reporter/3dseries/2009/2009_00676.htm
http://www.courts.state.ny.us/reporter/3dseries/2008/2008_07117.htm
http://www.courts.state.ny.us/reporter/3dseries/2006/2006_03575.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01600.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01600.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_00653.htm
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ADMINISTRATIVE LAW 

 
 

ADMINISTRATIVE LAW (AGENCY'S RATIONAL RULING MUST BE UPHELD EVEN IF REVIEWING COURT WOULD HAVE 
DECIDED DIFFERENTLY)/EDUCATION-SCHOOL LAW (COLLEGE'S REJECTION OF REQUEST BY STUDENT GOVERNMENT 

HAD A RATIONAL BASIS AND THEREFORE WAS NOT ARBITRARY AND CAPRICIOUS)/ARBITRARY AND CAPRICIOUS 
(RATIONAL RULING MUST BE UPHELD EVEN IF REVIEWING COURT WOULD HAVE DECIDED DIFFERENTLY) 

  
ADMINISTRATIVE LAW, EDUCATION-SCHOOL LAW. 

  
COLLEGE'S DETERMINATION WAS NOT ARBITRARY AND CAPRICIOUS; AGENCY'S 

RATIONAL RULING MUST BE UPHELD EVEN IF THE REVIEWING COURT WOULD HAVE 
DECIDED DIFFERENTLY. 

  
  
The Fourth Department determined Supreme Court should not have annulled the respondent college's ruling as arbitrary 
and capricious. The controversy concerned the hiring of a business manager by the student government (Brockport 
Student Government or BSG). Although BSG had the power to hire a manager at approximately $50,000 a year, the 
college, which must ultimately approve the hiring, rejected it and engaged a managing service for $20,000 less. Because 
the college's ruling had a rational basis, it could not be deemed arbitrary and capricious simply because the reviewing 
court would have decided differently. The Fourth Department explained what "arbitrary and capricious" means: 
  

...[T]the court erred in determining that their denial of BSG's budget allocation for a business manager was arbitrary 
and capricious. It is well established that "[a]n action is arbitrary and capricious when it is taken without sound basis 
in reason or regard to the facts . . . An agency's determination is entitled to great deference and, [i]f the [reviewing] 
court finds that the determination is supported by a rational basis, it must sustain the determination even if the court 
concludes that it would have reached a different result than the one reached by the agency" ... . Here, we conclude 
that respondents' discretionary determination to reject BSG's proposed $49,800 salary for a business manager 
which was based on a comparison of the "hiring practices and compensation rates of other campus-affiliated 
organizations"... . Matter of Brockport Student Govt. v State Univ. of N.Y. at Brockport, 2016 NY Slip Op 
01099, 4th Dept 2-11-16 

 
 

 

ADMINSTRATIVE LAW (VEHICLE AND TRAFFIC LAW, SUBSTANTIAL EVIDENCE DID NOT SUPPORT REVOCATION OF 
LICENSE BASED ON CHEMICAL TEST REFUSAL)/DRIVING WHILE INTOXICATED (SUBSTANTIAL EVIDENCE DID NOT 

SUPPORT REVOCATION OF LICENSE BASED ON CHEMICAL TEST REFUSAL)/CHEMICAL TEST (DRIVING WHILE 
INTOXICATED, SUBSTANTIAL EVIDENCE DID NOT SUPPORT REVOCATION OF LICENSE BASED ON CHEMICAL TEST 

REFUSAL) 

  
ADMINISTRATIVE LAW, VEHICLE AND TRAFFIC LAW. 

  
SUBSTANTIAL EVIDENCE DID NOT SUPPORT REVOCATION OF PETITIONER'S DRIVER'S 

LICENSE FOR REFUSING TO SUBMIT TO A CHEMICAL BLOOD-ALCOHOL TEST; TROOPER 
DID NOT HAVE REASONABLE GROUNDS TO BELIEVE PETITIONER OPERATED HIS 

MOTORCYCLE UNDER THE INFLUENCE. 
  

The Second Department annulled the determination by the Department of Motor Vehicles that petitioner's license was 
properly revoked for refusing to submit to a chemical blood-alcohol test. Petitioner had an accident while riding his 

 

APPELLATE DIVISION 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01099.htm
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motorcycle which, he alleged, was caused by a coyote running into his bike. No other vehicles were involved. The trooper 
who charged petitioner with driving while intoxicated did not witness the accident or conduct any sobriety tests. The 
trooper based the charge solely on detecting the odor of alcohol on petitioner's breath two hours after the accident at the 
hospital. The Second Department determined substantial evidence did not support the Department's finding the trooper 
had reasonable grounds to believe petitioner was operating the motorcycle while under the influence: 
  

As a prerequisite to the chemical test, the Trooper had to have reasonable grounds to believe that the petitioner 
was operating his motorcycle while under the influence of alcohol (see Vehicle Traffic Law § 1194[2]). Reasonable 
grounds are to be determined on the basis of the totality of the circumstances (see Vehicle and Traffic Law § 
1194[2][a][3]). Here, the Trooper did not witness the circumstances leading to the accident or the accident itself, 
and his report states that no field sobriety tests were conducted at the scene. Other than the statement in the report 
that there was a strong odor of alcoholic beverage on the petitioner's breath, there was no evidence that would 
suggest the petitioner operated his vehicle in an intoxicated state ... . Accordingly, the totality of circumstances did 
not warrant the determination that the petitioner violated Vehicle and Traffic Law § 1194 by refusing to submit to a 
chemical test and to revoke the petitioner's driver license. Matter of DeMichele v Department of Motor Vehs. of 
N.Y. State, 2016 NY Slip Op 00652, 2nd Dept 2-3-16 
  

 
 

ANIMAL LAW 
 

 
ANIMAL LAW (DOG BITE STRICT LIABILITY LAW SUCCINCTLY EXPLAINED)/DOG-BITE (DOG-OWNER'S CROSS MOTION FOR 

SUMMARY JUDGMENT SHOULD HAVE BEEN GRANTED, LAW EXPLAINED) 

  

ANIMAL LAW. 
  

DOG-BITE STRICT LIABILITY LAW SUCCINCTLY EXPLAINED, DOG-OWNER'S CROSS 
MOTION FOR SUMMARY JUDGMENT SHOULD HAVE BEEN GRANTED. 

  
In this dog-bite case, defendant dog-owner's cross motion for summary judgment should have been granted. The Second 
Department explained the relevant law: 
  

Aside from the limited exception ... regarding a farm animal that strays from the place where it is kept ..., which is 
not at issue here, "New York does not recognize a common-law negligence cause of action to recover damages for 
injuries caused by a domestic animal" ... . Thus, "[t]o recover upon a theory of strict liability in tort for a dog bite or 
attack, a plaintiff must prove that the dog had vicious propensities and that the owner of the dog . . . knew or should 
have known of such propensities" ... . Vicious propensities include the propensity to do any act that might endanger 
the safety of the persons and property of others ... . "Evidence tending to prove that a dog has vicious propensities 
includes a prior attack, the dog's tendency to growl, snap, or bare its teeth, the manner in which the dog was 
restrained, and a proclivity to act in a way that puts others at risk of harm" ... . 

  
In support of their cross motion, the defendants made a prima facie showing of entitlement to judgment as a matter 
of law by demonstrating, via their affidavits, that they were not aware, and should not have been aware, that their 
dog had ever bitten anyone or exhibited any aggressive behavior prior to the subject attack ... . The defendants 
averred that they had no knowledge that their dog had ever acted in a hostile or an aggressive manner, and that it 
had never attacked, bitten, scratched, or otherwise acted in a violent or a belligerent manner towards any human or 
towards another dog prior to the subject incident ... . Bueno v Seecharan, 2016 NY Slip Op 00706, 2nd Dept 2-3-
16 
  

 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00652.htm
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APPEALS 
 
 
 

APPEALS (FAILURE TO APPLY FOR AN INJUNCTION PENDING APPEAL ALLOWED CONSTRUCTION TO CONTINUE TO THE 
POINT IT COULD NOT BE UNDONE, APPEAL DISMISSED)/INJUNCTION PENDING APPEAL (FAILURE TO APPLY ALLOWED 

CONSTRUCTION TO CONTINUE TO THE POINT IT COULD NOT BE UNDONE) 
  

APPEALS. 
  

APPEAL OF ACTION SEEKING TO ENJOIN CONSTRUCTION OF A BUILDING DISMISSED; 
PLAINTIFFS DID NOT APPLY FOR AN INJUNCTION PENDING APPEAL AND CONSTRUCTION 

HAD CONTINUED TO THE POINT IT COULD NOT BE UNDONE WITHOUT CAUSING UNDUE 
HARM. 

  
In an action seeking to enjoin the construction of a high-rise tower, the First Department dismissed the appeal because 
the plaintiffs did not apply for an injunction pending appeal and the construction had progressed to the point it could not be 
undone without undue hardship: 
  

Plaintiffs failed to apply for an injunction pending appeal — on the contrary, they moved for an enlargement of time 
within which to perfect the appeal — and construction is now "so far advanced that it could not be undone without 
undue hardship" (Matter of Weeks Woodlands Assn., Inc. v Dormitory Auth. of the State of N.Y., 95 AD3d 747, 753 
[1st Dept 2012], affd 20 NY3d 919 [2012]). Plaintiffs' contention that Weeks Woodlands does not apply because 
the tower being built by defendants ... is not substantially complete is without merit. Weeks Woodlands specifically 
says that "construction need not be virtually completed to render the dispute moot" (id. [internal quotation marks 
omitted]). 

  
Contrary to plaintiffs' claim that they are not seeking to enjoin the construction project, their amended complaint 
sought to enjoin defendant Art Students League of New York (ASL)'s conveyance of air rights or to set it aside. The 
practical effect of such an injunction or setting aside would be to force [defendant] Extell to demolish the 
construction it has accomplished to date and start over again from scratch, which would cost more than $200 
million. Caraballo v Art Students League of N.Y., 2016 NY Slip Op 00883, 1st Dept 2-9-11 

  
  
 

 

APPEAL (NO APPEAL LIES FROM A CONSENT ORDER)/CIVIL PROCEDURE (NO APPEAL LIES FROM A CONSENT ORDER, 
ONLY REMEDY IS MOTION TO VACATE)/FAMILY LAW (NO APPEAL LIES FROM A CONSENT ORDER OF FACT-FINDING AND 

DISPOSITION, ONLY REMEDY IS MOTION TO VACATE) 

  
APPEALS, CIVIL PROCEDURE, FAMILY LAW. 

  
ORDER ENTERED ON CONSENT IS NOT APPEALABLE; ONLY REMEDY IS MOTION TO 

VACATE. 
  

In a Family Court matter, the Fourth Department noted that no appeal lies from an order entered by consent. The correct 
remedy is a motion to vacate the order: 
  

Respondent mother appeals from an order denying her motion to vacate an order of fact-finding and disposition, 
which was entered on the consent of the parties. We agree with the mother that Family Court erred in denying the 
motion on the sole ground that a direct appeal from that order was pending. It is well settled that "[n]o appeal lies 
from an order entered upon the parties' consent" ... and, indeed, we dismissed the mother's appeal from the 
consent order for that very reason ... . Thus, contrary to the court's determination, the mother's sole remedy was " 
to move in Family Court to vacate the order, at which time [she] [could] present proof in support of [her] allegations 
of duress, proof which is completely absent from this record' " ... . Matter of Annabella B.C. (Sandra L.C.), 2016 
NY Slip Op 01064, 4th Dept 2-11-16 

 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00883.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01064.htm
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ATTORNEYS 

 
 
 

ATTORNEYS (FEE DISPUTE, PLAINTIFF- ATTORNEY'S FAILURE TO NOTIFY CLIENT OF RIGHT TO ARBITRATE REQUIRED 
DISMISSAL OF THE COMPLAINT)/ATTORNEY'S FEES (FEE DISPUTE, PLAINTIFF- ATTORNEY'S FAILURE TO NOTIFY CLIENT 

OF RIGHT TO ARBITRATE REQUIRED DISMISSAL OF THE COMPLAINT) 

  
ATTORNEYS. 

  
IN A FEE DISPUTE, PLAINTIFF-ATTORNEY'S FAILURE TO NOTIFY CLIENT OF THE CLIENT'S 

RIGHT TO ARBITRATE REQUIRED DISMISSAL OF THE COMPLAINT. 
  

The Second Department determined, in a fee dispute, plaintiff-attorney's failure to give notice to his client of the client's 
right to arbitrate required dismissal of the complaint without prejudice: 
  

Except in limited circumstances, where an attorney commences an action to recover a fee, the attorney must 
provide written notice by certified mail or by personal service of the client's right to elect to arbitrate and must allege 
in the complaint that the client received notice of his or her right to pursue arbitration and did not file a timely 
request to arbitrate or that the dispute is not otherwise covered by the rules governing the resolution of attorney-
client fee disputes by arbitration (see 22 NYCRR 137.6...). A plaintiff's failure to provide the defendant with written 
notice of his or her right to elect to submit the fee dispute to arbitration, and the failure to allege in the complaint 
that the defendant received such notice and did not file a timely request for arbitration, or that fee dispute 
arbitration is inapplicable to the matter for specified reasons, requires dismissal of the complaint ... . Pascazi Law 
Offs., PLLC v Pioneer Natural Pools, Inc., 2016 NY Slip Op 01160, 2nd Dept 2-17-16 

 
 
 
 
 

ATTORNEYS (LEGAL MALPRACTICE, CRITERIA WHERE UNDERLYING ACTION IS SETTLED EXPLAINED)/LEGAL 
MALPRACTICE (CRITERIA WHERE UNDERLYING ACTION IS SETTLED EXPLAINED)/NEGLIGENCE (LEGAL MALPRACTICE, 

CRITERIA WHERE UNDERLYING ACTION IS SETTLED EXPLAINED) 

  

ATTORNEYS, LEGAL MALPRACTICE. 
  

LAW FIRM'S SUMMARY JUDGMENT MOTION SHOULD HAVE BEEN GRANTED, CRITERIA 
FOR LEGAL MALPRACTICE WHERE AN ACTION HAS BEEN SETTLED EXPLAINED. 

  
The Fourth Department, reversing Supreme Court, determined defendant's counterclaim alleging legal malpractice in a 
divorce proceeding which was settled should have been dismissed. The court explained the malpractice criteria in an 
action which was settled: 
  

Defendant contends, inter alia, that but for plaintiff's alleged negligence she would have received a more favorable 
result had she proceeded to trial. Generally, "to recover damages for legal malpractice, a [client] must prove (1) 
that the [law firm] failed to exercise that degree of care, skill, and diligence commonly possessed by a member of 
the legal community, (2) proximate cause, (3) damages, and (4) that the [client] would have been successful in the 
underlying action had the [law firm] exercised due care" ... . In a legal malpractice action in which there was no 
settlement of the underlying action, it is well settled that, "[t]o obtain summary judgment dismissing [the] complaint . 
. . , a [law firm] must demonstrate that the [client] is unable to prove at least one of the essential elements of its 
legal malpractice cause of action" ... . A settlement of the underlying action does not, per se, preclude a legal 
malpractice action ... . Where, as here, however, the underlying action has been settled, the focus becomes 
whether "settlement of the action was effectively compelled by the mistakes of counsel" ... . Where the law firm 
meets its burden under this test, the client must then provide proof raising triable issues of fact whether the 
settlement was compelled by mistakes of counsel, and "[m]ere speculation about a loss resulting from an attorney's 
[alleged] poor performance is insufficient" ... . Conclusory allegations that merely reflect a subsequent 
dissatisfaction with the settlement, or that the client would be in a better position but for the settlement, without 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01160.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01160.htm
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more, do not make out a claim of legal malpractice ... . Chamberlain, D'Amanda, Oppenheimer & Greenfield, 
LLP v Wilson, 2016 NY Slip Op 00841, 4th Dept 2-5-16 

 
 

 
CIVIL PROCEDURE 

 
 

CIVIL PROCEDURE (MOTION TO RENEW, FLEXIBLE CRITERIA, NO TIME-LIMIT, MOTION SHOULD HAVE BEEN GRANTED 
EVEN THOUGH MOVANT SHOULD HAVE BEEN AWARE OF THE NEWLY PROFERRED EVIDENCE)/MOTION TO RENEW 
(FLEXIBLE CRITERIA, NO TIME-LIMIT, SHOULD HAVE BEEN GRANTED EVEN THOUGH MOVANT SHOULD HAVE BEEN 

AWARE OF THE NEWLY PROFERRED EVIDENCE) 

  
CIVIL PROCEDURE. 

  
CRITERIA FOR A MOTION TO RENEW IS FLEXIBLE; HERE MOTION SHOULD HAVE BEEN 

GRANTED EVEN THOUGH MOVANT SHOULD HAVE BEEN AWARE OF THE "NEW" 
EVIDENCE. 

  
The Second Department, reversing Supreme Court, determined plaintiff's motion to renew an application for an order of 
reference in a mortgage foreclosure action should have been granted. The court noted that the criteria for a motion to 
renew is flexible, there is no time-limit for bringing the motion, and the motion can be granted even when movant should 
have been aware of the "new" evidence: 
  

Generally, "a motion for leave to renew is intended to bring to the court's attention new or additional facts which 
were in existence at the time the original motion was made, but unknown to the movant" ... . However, the 
requirement that a motion for leave to renew be based upon new or additional facts unknown to the movant at the 
time of the original motion is a flexible one and the court, in its discretion, may also grant renewal, in the interest of 
justice, upon facts which were known to the movant at the time the original motion was made ... . Except where a 
motion to renew is based upon a change in the law, which is not the case here, CPLR 2221 does not impose a time 
limit for making a motion for leave to renew ... . Here, the plaintiff established its entitlement to an order of 
reference, as it submitted documentary proof that the defendants failed to answer the complaint within the time 
allowed, that it was the holder of the note and mortgage, that the defendants defaulted, "and that, as a preliminary 
step in obtaining a judgment of foreclosure, the appointment of a referee to compute the amount due on the . . . 
mortgage would be proper" ... . Although the plaintiff should have been aware of the durable power of attorney at 
the time it initially sought an order of reference, the Supreme Court, under the circumstances, improvidently 
exercised its discretion in denying the plaintiff's motion for leave to renew, where the plaintiff, having otherwise 
established its entitlement to an order of reference, submitted, inter alia, the durable power of attorney in support of 
its renewal motion and the motion was unopposed. Citimortgage, Inc. v Espinal, 2016 NY Slip Op 01148, 2nd 
Dept 2-17-16 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00841.htm
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CIVIL PROCEDURE (STATUTE OF LIMITATIONS DEFENSE MAY BE RAISED FOR THE FIRST TIME IN AN ANSWER TO AN 
AMENDED COMPLAINT)/CIVIL PROCEDURE (RELATION-BACK DOCTRINE NOT APPLICABLE TO ORAL CONTRACT WHERE 
ORIGINAL COMPLAINT CONCERNED A WRITTEN CONTRACT)/STATUTE OF LIMITATIONS (DEFENSE MAY BE RAISED FOR 

THE FIRST TIME IN ANSWER TO AN AMENDED COMPLAINT)/RELATION-BACK DOCTRINE (RELATION-BACK DOCTRINE NOT 
APPLICABLE TO ORAL CONTRACT WHERE ORIGINAL COMPLAINT CONCERNED A WRITTEN CONTRACT) 

  
CIVIL PROCEDURE. 

  
STATUTE OF LIMITATIONS DEFENSE MAY BE RAISED FOR THE FIRST TIME IN AN ANSWER 

TO AN AMENDED COMPLAINT; RELATION-BACK DOCTRINE NOT APPLICABLE TO ORAL-
CONTRACT ACTION WHERE ORIGINAL ACTION WAS BASED SOLELY ON A WRITTEN 

CONTRACT. 
  

The Second Department, reversing Supreme Court determined defendant did not waive the statute of limitations 
defense not raised in the answer to the original complaint, but raised in the answer to the amended complaint. The court 
further concluded a subsequent action based upon an alleged oral agreement did not relate back to the original action 
based upon a written agreement and was therefore time-barred: 
  

Generally, a defense based upon the statute of limitations is waived unless raised by pre-answer motion or in the 
defendant's answer (see CPLR 3211[e]). A defendant, however, may assert a statute of limitations defense for the 
first time in an answer served in response to a plaintiff's amended complaint ... . Moreover, a party may amend its 
pleading once without leave of court, among other circumstances, within 20 days after service of that pleading (see 
CPLR 3025[a]). An amended answer, made as a matter of right pursuant to CPLR 3025(a), may include a statute 
of limitations defense previously omitted ... . * * * 
  
The relation-back doctrine permits a plaintiff to interpose a claim or cause of action which would otherwise be time-
barred, where the allegations of the original complaint gave notice of the transactions or occurrences to be proven 
and the cause of action would have been timely interposed if asserted in the original complaint ... . The relation-
back doctrine is inapplicable where the original allegations did not provide the defendant notice of the need to 
defend against the allegations of the amended complaint ... . Moezinia v Ashkenazi, 2016 NY Slip Op 01300, 2nd 
Dept 2-24-16 

 
 
 
 
 
 

CIVIL PROCEDURE (MOTION TO CHANGE VENUE SHOULD HAVE BEEN GRANTED)/CORPORATION LAW (RESIDENCE OF 
DOMESTIC CORPORATION FOR VENUE PURPOSES IS COUNTY DESIGNATED ON CERTIFICATE OF 

INCORPORATION)/VENUE (MOTION TO CHANGE VENUE SHOULD HAVE BEEN GRANTED)/VENUE (RESIDENCE OF 
DOMESTIC CORPORATION FOR VENUE PURPOSES IS COUNTY DESIGNATED ON CERTIFICATE OF INCORPORATION) 

  
CIVIL PROCEDURE, CORPORATION LAW. 

  
DEFENDANT'S MOTION TO CHANGE VENUE SHOULD HAVE BEEN GRANTED, CRITERIA 

EXPLAINED. 
  

The Second Department determined defendant's motion for change of venue should have been granted. The court noted 
that the sole residence of a domestic corporation for venue purposes is the county designated in its certificate of 
incorporation: 
  

"[T]o prevail on a motion pursuant to CPLR 510(1) to change venue, a defendant must show that the plaintiff's 
choice of venue is improper, and also that the defendant's choice of venue is proper" ... . The venue of an action is 
proper in the county in which any of the parties resided at the time of commencement (see CPLR 503[a]...). "[T]he 
sole residence of a domestic corporation for venue purposes is the county designated in its certificate of 
incorporation, despite its maintenance of an office or facility in another county" ... . Matoszko v 
Kielmanowicz, 2016 NY Slip Op 00942, 2nd Dept 2-10-16 
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http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00942.htm
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CIVIL PROCEDURE (MOTION TO SET ASIDE VERDICT SHOULD NOT HAVE BEEN GRANTED, CRITERIA 
EXPLAINED)/EVIDENCE (CIVIL, MOTION TO SET ASIDE VERDICT SHOULD NOT HAVE BEEN GRANTED, CRITERIA 

EXPLAINED)/VERDICT (CIVIL, MOTION TO SET ASIDE SHOULD NOT HAVE BEEN GRANTED, CRITERIA EXPLAINED) 

  

CIVIL PROCEDURE, EVIDENCE. 
  

MOTIONS TO SET ASIDE THE DEFENSE VERDICT AS AGAINST THE WEIGHT OF THE 
EVIDENCE SHOULD NOT HAVE BEEN GRANTED, CRITERIA EXPLAINED. 

  
The Fourth Department, reversing Supreme Court, determined plaintiffs' motions to set aside the verdict as against the 
weight of the evidence should not have been granted. The issue was whether plaintiffs established "serious injury" in a car 
accident. The Fourth Department explained the criteria for setting aside a jury verdict: 
  

It is well established that " [a] verdict rendered in favor of a defendant may be successfully challenged as against 
the weight of the evidence only when the evidence so preponderated in favor of the plaintiff that it could not have 
been reached on any fair interpretation of the evidence' " ... . "Although [t]hat determination is addressed to the 
sound discretion of the trial court, . . . if the verdict is one that reasonable persons could have rendered after 
receiving conflicting evidence, the court should not substitute its judgment for that of the jury" ... . Furthermore, "it is 
within the province of the jury to determine issues of credibility, and great deference is accorded to the jury given its 
opportunity to see and hear the witnesses" ... . 

  
Here, we conclude that the court erred in setting aside the jury's verdict inasmuch as the jury was entitled to credit 
the testimony of defendant's witnesses and reject the testimony of plaintiffs' witnesses ... . Even assuming, 
arguendo, that plaintiffs established a prima facie case of serious injury, we nevertheless conclude that the jury 
was entitled to reject the opinions of plaintiffs' physicians ... . The jury's interpretation of the evidence was not " 
palpably irrational' " ... , or " palpably wrong' " ... , and the court therefore erred in granting plaintiffs' 
motions. McMillian v Burden, 2016 NY Slip Op 00851, 4th Dept 2-5-16 
  
  
 
 
 

 CIVIL PROCEDURE (SUA SPONTE DISMISSAL OF FORECLOSURE COMPLAINT NOT WARRANTED, SUBSTITUTE AFFIDAVIT 

OF MERIT ALLOWED BY CPLR 2001)/FORECLOSURE (SUA SPONTE DISMISSAL OF FORECLOSURE COMPLAINT NOT 
WARRANTED, SUBSTITUTE AFFIDAVIT OF MERIT ALLOWED BY CPLR 2001)/AFFIDAVIT OF MERIT AND AMOUNT DUE (SUA 
SPONTE DISMISSAL OF FORECLOSURE COMPLAINT NOT WARRANTED, SUBSTITUTE AFFIDAVIT OF MERIT ALLOWED BY 

CPLR 2001) 

  

CIVIL PROCEDURE, FORECLOSURE. 
  

COURT SHOULD HAVE ALLOWED SUBSTITUTION OF AN AFFIDAVIT OF MERIT PURSUANT 
TO CPLR 2001; SUA SPONTE DISMISSAL OF COMPLAINT NOT WARRANTED. 

  
The Fourth Department determined Supreme Court should have granted plaintiff's motion to substitute nunc pro tunc an 
affidavit of merit and amount due in a foreclosure proceeding. Plaintiff could not confirm the proper execution of the 
original affidavit (a requirement of an administrative order of the chief administrative judge) and sought to substitute the 
original with an identical affidavit, the proper execution of which could be confirmed. Supreme Court denied the motion 
and dismissed the complaint sua sponte. The Fourth Department held that the dismissal was not warranted and CPLR 
2001 permitted the substitution: 
  

" A court's power to dismiss a complaint, sua sponte, is to be used sparingly and only when extraordinary 
circumstances exist to warrant dismissal' " ... . Here, we conclude that "[t]he fact that . . . plaintiff's [new] attorney[s] 
attempted to comply, in good faith, with an Administrative Order of the Chief Administrative Judge that did not exist 
at the time that the action was commenced, or at the time [the judgment of foreclosure and sale was granted], does 
not qualify as such an extraordinary circumstance' " that would support a sua sponte dismissal ... . Indeed, 
"[n]othing in the Administrative Order[] requires the dismissal of an action merely because the plaintiff's attorney[s] 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00851.htm
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discover[] that there was some irregularity or defect in a prior submission" ... . Thus, contrary to the court's 
determination, we conclude that plaintiff is not "effectively required to commence an entirely new action" ... . 

  
We further conclude that the court erred in denying that part of plaintiff's motion seeking to substitute the affidavit of 
merit and amount due. "CPLR 2001 permits a court, at any stage of an action, to disregard a party's mistake, 
omission, defect, or irregularity if a substantial right of a party is not prejudiced" ... . In addition, "[p]ursuant to CPLR 
5019 (a), a trial court has the discretion to correct an order or judgment which contains a mistake, defect, or 
irregularity not affecting a substantial right of a party" ... . Here, we conclude that the substitution of the original 
affidavit of merit and amount due with a new, substantively identical affidavit of merit and amount due was a 
ministerial amendment permitted by CPLR 2001 and CPLR 5019 (a) inasmuch as the change affected only 
plaintiff's ability to comply with the Administrative Order, and "[t]he attorney affirmation is not itself substantive 
evidence" ... . We further conclude that "[n]o substantial right of [defendant .. .would] be affected by the court's 
substitution" ... . Indeed, that defendant did not reside in the subject property when plaintiff commenced the 
mortgage foreclosure action and the property was vacant at that time, and he never joined this action nor made any 
effort to contest the foreclosure. Wells Fargo Bank, N.A. v Watanabe, 2016 NY Slip Op 01096, 4th Dept 2-11-16 

  
  

 
 
 

CIVIL PROCEDURE (NEGOTIATED STIPULATION SHOULD NOT HAVE BEEN REJECTED BY THE COURT)/STIPULATION 
(NEGOTIATED STIPULATION SHOULD NOT HAVE BEEN REJECTED BY THE COURT)/NEGLIGENCE (NEGOTIATED 

STIPULATION SHOULD NOT HAVE BEEN REJECTED BY THE COURT) 
  

CIVIL PROCEDURE, NEGLIGENCE. 
  

COURT SHOULD NOT HAVE REJECTED NEGOTIATED STIPULATION SETTLING THE ACTION 
WITH ONE PLAINTIFF AND PROCEEDING TO TRIAL WITH THE OTHER PLAINTIFF. 

  
The Second Department determined Supreme Court should not have rejected a stipulation which settled the personal 
injury action with respect to one of the plaintiffs and allowed the matter to proceed to trial with respect to another plaintiff. 
The Second Department explained the deference which should be accorded a negotiated stipulation: 
  

" [P]arties to a civil dispute are free to chart their own litigation course and, in so doing, they may stipulate away 
statutory, and even constitutional rights'" ... . The subject stipulation of settlement was made after negotiations 
among counsel for the respective parties, and the litigants agreed to its terms. In consenting to the stipulation, 
these parties fashioned the basis upon which their particular controversy would be resolved by providing for the 
termination of the action with respect to [one plaintiff] and the continuation of the action with respect [the other]... 
. Astudillo v MV Transp., Inc., 2016 NY Slip Op 00915, 2nd Dept 2-10-16 
 
 
 
 
 

CIVIL PROCEDURE (COMMON INTEREST PRIVILEGE MAY APPLY TO SUBPOENAED DOCUMENTS, PARTIES COOPERATING 
IN LAWSUIT)/COMMON INTEREST PRIVILEGE (PARTIES COOPERATING IN LAWSUIT)/PRIVILEGE (COMMON INTEREST 

PRIVILEGE, PARTIES COOPEERATING IN LAWSUIT) 

  
CIVIL PROCEDURE, PRIVILEGE. 

  
COMMON INTEREST PRIVILEGE MAY APPLY TO SUBPOENAED DOCUMENTS. 

  
The First Department determined Supreme Court should have conducted an in camera review of documents sought from 
Morgan Stanley by the petitioner to see whether the documents are privileged under a "common interest privilege."  Even 
though a third party, NaturEner, was privy to the documents, and despite a debtor-creditor relationship between Morgan 
Stanley and NaturEner, because Morgan Stanley and NaturEner shared a common interest in the underlying contract 
dispute, the common interest privilege may apply: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01096.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00915.htm
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The common interest privilege is an exception to the rule that the presence of a third party will waive a claim that a 
communication is confidential. It requires that the communication otherwise qualify for protection under the 
attorney-client privilege and that it be made for the purpose of furthering a legal interest or strategy common to the 
parties asserting it ... . 

  
We find that Morgan Stanley and NaturEner shared a common interest in their desire to have plaintiff comply with 
its contractual obligations under the Rim Rock agreements. The fact that respondent and defendant were in a 
debtor-creditor relationship did not make their interests adverse in all matters and at all times ... . Under the 
circumstances, the court should have ordered an in camera inspection, the limited relief requested in the petition ... 
. Matter of San Diego Gas & Elec. Co. v Morgan Stanley Senior Funding, Inc., 2016 NY Slip Op 01238, 1st 
Dept 2-18-16 
 
 
 
 
 

CIVIL PROCEDURE (COMPLAINT NAMING DECEDENT RATHER THAN DECEDENT'S REPRESENTATIVE AS A DEFENDANT 
WAS A NULLITY AND THE DEFECT COULD NOT BE REMEDIED BY AMENDING THE COMPLAINT)/TRUSTS AND 

ESTATES (COMPLAINT NAMING DECEDENT RATHER THAN DECEDENT'S REPRESENTATIVE AS A DEFENDANT WAS A 
NULLITY AND THE DEFECT COULD NOT BE REMEDIED BY AMENDING THE COMPLAINT) 

  

CIVIL PROCEDURE, TRUSTS AND ESTATES. 
  

COMPLAINT NAMING DECEDENT, RATHER THAN DECEDENT'S REPRESENTATIVE, AS A 
DEFENDANT WAS A NULLITY; THE DEFECT COULD NOT BE REMEDIED BY AMENDING THE 

COMPLAINT. 
  

The Second Department determined plaintiff's action should have been dismissed as a nullity. The defendant in this car-
accident action had died before the complaint was filed. Therefore the complaint was a nullity. The defect could not be 
remedied by amending the complaint to name the decedent's estate: 
  

In this action to recover damages for alleged injuries arising from a vehicular accident, the plaintiff did not 
commence this action against the operator of the offending vehicle until several months after the operator died. 
Since "[a] party may not commence a legal action or proceeding against a dead person" ... , the action was a nullity 
from its inception, and the plaintiff was instead required to commence an action against the personal representative 
of the decedent's estate ... . Moreover, the plaintiff's attempt to amend the caption of the void complaint to 
designate the decedent's estate as the defendant was invalid ... . The plaintiff never properly commenced an action 
against the decedent's personal representative, and the time within which to do so had expired prior to the 
defendant's motion for summary judgment. Krysa v Estate of Qyra, 2016 NY Slip Op 00940, 2nd Dept 2-10-16 

 

 
 

CONTRACT LAW 
 
 
CONTRACT LAW (QUESTION OF FACT WHETHERE THERE WAS A MEETING OF THE MINDS)/CONTRACT LAW (STATUTE OF 

FRAUDS, QUESTION OF FACT WHETHER WRITINGS, INCLUDING AN EMAIL, SATISFIED THE STATUTE OF 
FRAUDS)/STATUTE OF FRAUDS (QUESTION OF FACT WHETHER WRITINGS, INCLUDING AN EMAIL, SATISFIED THE 

STATUTE) 
  

CONTRACT LAW. 
  

QUESTIONS OF FACT WHETHER THERE WAS A MEETING OF THE MINDS AND WHETHER 
WRITINGS, INCLUDING AN EMAIL, SATISFIED THE STATUTE OF FRAUDS. 

  
The Second Department, in a contract action, determined there were questions of fact precluding summary judgment in a 
contract action. The court explained the black letter law re: a "meeting of the minds" and writings, including emails, 
sufficient to satisfy the statute of frauds: 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01238.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01238.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00940.htm
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" In determining whether the parties entered into a contractual agreement and what were its terms, it is necessary 
to look . . . to the objective manifestations of the intent of the parties as gathered by their expressed words and 
deeds'" ... . While it is the responsibility of the court to interpret written instruments, where a finding of whether an 
intent to contract is dependent as well on other evidence from which differing inferences may be drawn, a question 
of fact arises ... . Here, the evidence submitted by the plaintiffs failed to eliminate triable issues of fact regarding 
whether there was a meeting of the minds sufficient to give rise to a binding and enforceable contract. ...  
  
To satisfy the statute of frauds, an agreement "need not be contained in one single document, but rather may be 
furnished by piecing together other, related writings" ... . Further, all of the terms of the contract "must be set out in 
the various writings presented to the court, and at least one writing, the one establishing a contractual relationship 
between the parties, must bear the signature of the party to be charged" ... . "An e-mail sent by a party, under 
which the sending party's name is typed, can constitute a [signed] writing for [the] purposes of the statute of frauds" 
... . Here, the terms of the alleged agreement were set forth in various writings, including an email and an 
assignment signed by the plaintiff ... . Agosta v Fast Sys. Corp., 2016 NY Slip Op 00699, 2nd Dept 2-3-16 

 
 
 
 
 

CONTRACT LAW (RESCISSION FOR MISREPRESENTATIONS NEED NOT BE SUPPORTED BY AN ALLEGATION OF 
PECUNIARY LOSS)/RESCISSION (ACTION FOR RESCISSION BASED UPON MISREPRESENTATIONS NEED NOT ALLEGE 

PECUNIARY LOSS)/FRAUD (ACTION FOR RESCISSION OF A CONTRACT BASED UPON MISREPRESENTATIONS NEED NOT 
ALLEGE PECUNIARY LOSS)/DAMAGES (ACTION FOR RESCISSION OF A CONTRACT BASED UPON MISREPRESENTATIONS 

NEED NOT ALLEGE PECUNIARY LOSS) 

  
CONTRACT LAW, FRAUD. 

  
EQUITABLE ACTION SEEKING RESCISSION BASED UPON FRAUD NEED NOT ALLEGE 

PECUNIARY LOSS. 
  

The First Department, in a full-fledged opinion by Justice Tom, determined a triable issue of fact had been raised about 
whether defendant made misrepresentations in a contract for a condominium such that the contract could be rescinded. 
Defendant agreed the condominium was to be used for residential purposes, but sought to operate a day care center on 
the premises. The court noted that pecuniary damages need not be alleged in an equitable action to rescind a contract 
based upon fraud: 
  

Fraud sufficient to support the rescission requires only a misrepresentation that induces a party to enter into a 
contract resulting in some detriment, and "unlike a cause of action in damages on the same ground, proof of 
scienter and pecuniary loss is not needed" ... . Thus, the fourth cause of action alleging that misrepresentations in 
defendant's purchase application induced plaintiff to forgo exercise of its right of first refusal has a sound basis in 
the record, and Supreme Court properly concluded that a triable issue is presented. Board of Mgrs. of the 
Soundings Condominium v Foerster, 2016 NY Slip Op 01273, 1st Dept 2-23-16 

  
 
 
 
 
 
 
 
 
 
 
 
 

 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00699.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01273.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01273.htm
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CONTRACT LAW (NO QUESTION OF FACT RAISED ABOUT ALLEGED ORAL WAIVER IN THE FACE OF A WRITTEN-WAIVER 
REQUIRMENT IN THE LEASE)/LANDLORD-TENANT (NO QUESTION OF FACT RAISED ABOUT ALLEGED ORAL WAIVER IN THE 

FACE OF A WRITTEN-WAIVER REQUIRMENT IN THE LEASE)/WAIVER (NO QUESTION OF FACT RAISED ABOUT ALLEGED 
ORAL WAIVER IN THE FACE OF A WRITTEN-WAIVER REQUIRMENT IN THE LEASE) 

  
CONTRACT LAW, LANDLORD-TENANT. 

  
NO QUESTION OF FACT RAISED ABOUT AN ALLEGED ORAL WAIVER OF A LEASE 

PROVISION, CRITERIA EXLAINED. 
  

The First Department, in a lease-dispute, determined the tenant's claim that a provision of the lease requiring percentage 
rent (based upon the income of the tenant) was orally waived did not raise a question of fact. The lease specifically 
required any waiver to be in writing. The court explained when an oral waiver can be valid, despite the written-waiver 
requirement: 
  

An agreement in a lease providing that no waiver of a term shall be inferred absent a writing to that effect is 
enforceable ... . Thus, "if the only proof of an alleged agreement to deviate from a written contract is the oral 
exchanges between the parties, the writing controls" ... . Tenant correctly notes that the parties to a contract may, 
by mutual agreement, disregard a no-waiver clause. However, some performance confirming the modification must 
be present, and it must be "unequivocally referable to the oral modification" ...  As stated by this Court, in the 
context of a lease dispute, there must be "sufficient indicia that the reasonable expectations of both parties under 
the original lease were supplanted by subsequent actions" ... . ... 

  
Here, tenant has attempted to establish that it did not pay percentage rent over the years because landlord had 
orally waived the requirement. However, tenant has failed to establish that nonpayment of the percentage rent was 
unequivocally referable to the alleged statement ... . To be sure, where a party orally waives a contract provision 
requiring the other party to perform an affirmative act, it may be difficult for the other party to establish the waiver 
other than by demonstrating that it did not do the thing it was originally required to do. Nevertheless, a 
nonbreaching party should not have to litigate the issue based only on the breaching party's unsupported and 
uncorroborated representation that it orally waived a provision. This is the very reason why many contracts require 
waivers to be in writing. Such a bald representation is all tenant presents here. Accordingly, it has failed to raise an 
issue of fact. Paramount Leasehold, L.P. v 43rd St. Deli, Inc., 2016 NY Slip Op 01258, 1st Dept 2-23-16 

 
 
 
 
 

CONTRACT LAW (RESCISSION ACTION IS AN ANTICIPATORY BREACH)/REAL ESTATE (BUYER'S ACTION TO RESCIND A 
PURCHASE AGREEMENT IS AN ANTICIPATORY BREACH WHICH RELIEVES SELLER OF ANY FUTHER CONTRACTUAL 
OBLIGATIIONS)/RESCISSION (ACTION TO RESCIND A REAL ESTATE PURCHASE AGREEMENT IS AN ANTICIPATORY 

BREACH)/ANTICIPATORY BREACH (ACTION TO RESCIND A REAL ESTATE PURCHASE AGREEMENT IS AN ANTICIPATORY 
BREACH)/PURCHASE AGREEMENT, REAL ESTATE (ACTION TO RESCIND PURCHASE AGREEMENT IS AN ANTICIPATORY 

BREACH) 
  

CONTRACT LAW, REAL ESTATE. 
  

ACTION TO RESCIND A PURCHASE CONTRACT CONSTITUTED AN ANTICIPATORY BREACH 
OF THE CONTRACT WHICH RELIEVED SELLERS OF ANY FURTHER OBLIGATIONS AND 

ENTITLED SELLERS TO RETAIN THE DEPOSIT. 
  

The First Department, in a full-fledged opinion by Justice Acosta, determined plaintiff-buyer's action to rescind a real 
estate purchase contract before the final closing date constituted an anticipatory breach which relieved defendants-sellers 
of any further obligations called for by the purchase contract, including the acquisition of development approvals. The 
case raised two questions of first impression: (1) whether a rescission action by a buyer constitutes an anticipatory breach 
or repudiation of a purchase contract; and (2) whether such a breach relieves the seller of having to demonstrate it was 
ready, willing and able to close on the closing date. Both questions were answered in the affirmative and the sellers were 
entitled to retain the deposit and certain additional fees called for by the contract: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01258.htm
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We ... agree with the motion court that, by "commencing this lawsuit [before the Final Closing Date] and seeking 
the particular relief of rescission of the Amendment and abatement of the purchase price, [plaintiff] unequivocally 
notified the ... defendants of its intention to renounce its contractual duties" ... . Plaintiff did not simply seek to 
define its rights under the parties' agreement; it sought to nullify the agreement entirely. * * * 
  
The contract required defendants to obtain the development approvals as a condition precedent to closing, but 
defendants were absolved of that obligation upon plaintiff's anticipatory breach. Whether defendants were in fact 
"on track" to obtain the approvals by the closing date is of no moment; the record demonstrates that they had been 
engaged in significant efforts to obtain the approvals until plaintiff's repudiation, and it was possible, however 
unlikely, that they could have obtained the approvals before the Final Outside Closing Date (which the parties had 
been extending on a monthly basis). They were not required to continue to pursue the approvals after plaintiff 
repudiated the contract by commencing the instant action seeking rescission ... . Once plaintiff commenced the 
instant action, it would have been futile and wasteful for defendants to continue to seek the approvals in 
preparation for a closing that plaintiff was tirelessly seeking to avoid. Princes Point LLC v Muss Dev. L.L.C., 2016 
NY Slip Op 00783, 1st Dept 2-4-16 

 
 
 

CONVERSION 
 
 

CONVERSION (ACTION WILL NOT LIE RE INTANGIBLE PROPERTY OR REAL ESTATE) 

  
CONVERSION. 

  
CONVERSION THEORY DOES NOT APPLY TO REAL ESTATE OR INTANGIBLE PROPERTY. 

  
The Second Department determined the causes of action for conversion should have been dismissed. Conversion applies 
only to personal property, not, as here, to real property and a business interest: 
  

"A conversion takes place when someone, intentionally and without authority, assumes or exercises control over 
personal property belonging to someone else, interfering with that person's right of possession" ... . The subject 
matter of a conversion cause of action " must constitute identifiable tangible personal property'; real property and 
interests in business opportunities will not suffice"... . Here, the first cause of action seeks to recover damages for 
conversion based upon [defendant's] alleged interference with the right of the plaintiff C & B Enterprises, USA, LLC 
... , "to possession of its Property," and the second cause of action seeks to recover damages for conversion based 
upon [defendant's] alleged interference "with [the plaintiff['s]] right to possession of his ownership of C & B." 
Inasmuch as the subjects of these causes of action are real property and [plaintiff's] interest in a business, 
respectively, a cause of action in conversion does not lie ... . C & B Enters. USA, LLC v Koegel, 2016 NY Slip Op 
01281, 2nd Dept 2-24-16 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00783.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00783.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01281.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01281.htm
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CORPORATION LAW 
 
 

 
CORPORATION LAW (DE FACTO MERGER OF NONPROFIT CORPORATIONS, ANALYTICAL FRAMEWORK)/DE FACTO 

MERGER (DE FACTO MERGER OF NONPROFIT CORPORATIONS, ANALYTICAL FRAMEWORK)/NONPROFIT 
CORPORATIONS (DE FACTO MERGER OF NONPROFIT CORPORATIONS, ANALYTICAL FRAMEWORK) 

  
CORPORATION LAW. 

  
ANALYTICAL FRAMEWORK FOR DE FACTO MERGER OF NONPROFIT CORPORATIONS 

FASHIONED BY THE COURT. 
  

The First Department determined questions of fact were raised about whether there was a de facto merger of two 
nonprofit corporations. If a de facto merger is found in the sale of a corporation, the liabilities of the seller become the 
liabilities of the buyer. Because the established "de facto merger" law does not address nonprofits (which have no 
"owners"), the First Department fashioned a "nonprofit de facto merger" analytical framework: 
  

Since, unlike for-profit corporations, nonprofits do not have owners, we hold that continuity of ownership is not a 
sine qua non of de facto merger of nonprofits, as it is for a finding of a de facto merger of for-profits ... . Thus, it is 
necessary to examine the other elements of de facto merger. 

  
Plaintiffs satisfied the second and third elements, "cessation of ordinary business operations and the dissolution of 
the selling corporation as soon as possible after the transaction," and "the buyer's assumption of the liabilities 
ordinarily necessary for the uninterrupted continuation of the seller's business"... . ... 
  
Triable issues of fact exist as to the fourth element of de facto merger, "continuity of management, personnel, 
physical location, assets and general business operation"... . Ring v Elizabeth Found. for the Arts, 2016 NY Slip 
Op 01127, 1st Dept 2-16-16 

 
 
 
 
 
 

CORPORATION LAW (NEW YORK COURTS CANNOT DISSOLVE A FOREIGN CORPORATIOIN)/JURISDICTION (NEW YORK 
COURT'S CANNOT DISSOLVE A FOREIGN CORPORATION)/FOREIGN CORPORATIONS (NEW YORK COURTS CANNOT 

DISSOLVE) 

  

CORPORATION LAW. 
  

NEW YORK COURTS DO NOT HAVE THE POWER TO DISSOLVE A FOREIGN CORPORATION. 
  

The First Department, in a full-fledged opinion by Justice Richter, overruling its own precedent, determined New York 
courts do not have jurisdiction over the dissolution of a foreign corporation: 
  

We agree with the near-universal view that the courts of one state do not have the power to dissolve a business 
entity formed under another state's laws. Because a business entity is a creature of state law, the state under 
whose law the entity was created should be the place that determines whether its existence should be terminated 
... . Matter of Raharney Capital, LLC v Capital Stack LLC, 2016 NY Slip Op 01425, 2nd Dept 2-25-16 

 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01127.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01127.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01425.htm
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CORPORATION LAW (LIABILITY OF MEMBERS OF LIMITED LIABILITY COMPANIES)/LIMITED LIABILITY COMPANIES (LIABILITY 
OF MEMBERS)/PIERCING THE CORPORATE VEIL (LIMITED LIABILITY COMPANIES)/CONTRACT LAW (PRECLUSION OF 

DUPLICATIVE FRAUD AND MISREPRESENTATION CAUSES OF ACTION)/MAIL FRAUD (RICO PLEADING 
REQUIREMENTS)/RICO (CIVIL, MAIL FRAUD PLEADING REQUIREMENTS) 

  

CORPORATION LAW, CONTRACT LAW, FRAUD. 
  

LIABILITY OF MEMBERS OF A LIMITED LIABILITY COMPANY, PRECLUSION OF FRAUD AND 
NEGLIGENT MISREPRESENTATION CAUSES ACTION WHICH DUPLICATE BREACH OF 

CONTRACT ALLEGATIONS, AND CRITERIA FOR A RICO MAIL FRAUD CAUSE OF ACTION 
DISCUSSED IN SOME DEPTH. 

  
In an action against a limited liability company alleging breach of contract and fraudulent inducement relating to the 
design, construction and marketing of a condominium, the Second Department included substantial discussions of, inter 
alia, the liability of members of limited liability companies, including the criteria for piercing the corporate veil in this 
context, the preclusion of fraud and negligent misrepresentation causes of action which are duplicative of breach of 
contract allegations, and the criteria for a RICO mail fraud cause of action. With respect to the liability of members of 
limited liability companies, the court explained: 
  

... [A] member of a limited liability company will not be held liable for the liabilities of the company solely by reason 
of being a member of the company or acting in such capacity or participating in the conduct of the business of the 
company (see Limited Liability Company Law § 609[a]). "[M]embers of limited liability companies, such as 
corporate officers, may be held personally liable if they participate in the commission of a tort in furtherance of 
company business" ... . * * *  

  
A member of a limited liability company "cannot be held liable for the company's obligations by virtue of his [or her] 
status as a member thereof" ... . "[A] party may seek to hold a member of an LLC individually liable despite this 
statutory proscription by application of the doctrine of piercing the corporate veil" ... . 

  
To state a cause of action under the doctrine of piercing the corporate veil, the "plaintiff must allege facts that, if 
proved, indicate that the shareholder exercised complete domination and control over the corporation [or LLC] and 
abused the privilege of doing business in the corporate [or LLC] form to perpetrate a wrong or injustice'" ... "Factors 
to be considered in determining whether an individual has abused the privilege of doing business in the corporate 
or LLC form include the failure to adhere to LLC formalities, inadequate capitalization, commingling of assets, and 
the personal use of LLC funds" ... . Board of Mgrs. of Beacon Tower Condominium v 85 Adams St., LLC, 2016 
NY Slip Op 00692, 2nd Dept 2-3-16 

 
 
 
 
 
 

CORPORATION LAW (RESIDENTIAL COOPERATIVE, BOARD UNREASONABLY WITHHELD CONSENT TO TRANSFER OF 
SHARES AND PROPRIETARY LEASE)/RESIDENTIAL COOPERATIVE (BOARD UNREASONABLY WITHHELD CONSENT TO 

TRANSFER OF SHARES AND PROPRIETARY LEASE)/PROPRIETARY LEASE (RESIDENTIAL COOPERATIVE, BOARD 
UNREASONABLY WITHHELD CONSENT TO TRANSFER OF SHARES AND PROPRIETARY LEASE)/LANDLORD-TENANT 

(RESIDENTIAL COOPERATIVE, BOARD UNREASONABLY WITHHELD CONSENT TO TRANSFER OF SHARES AND 
PROPRIETARY LEASE) 

  
CORPORATION LAW, RESIDENTIAL COOPERATIVES, LANDLORD-TENANT, CONTRACT 

LAW. 
  

BOARD OF RESIDENTIAL COOPERATIVE CORPORATION UNREASONABLY WITHHELD 
CONSENT TO TRANSFER SHARES AND PROPRIETARY LEASE TO TWO SONS OF THE 

DECEASED APARTMENT RESIDENTS. 
  

The First Department, over a two-justice dissent, determined the board of defendant residential cooperative corporation 
unreasonably withheld consent for the shares and proprietary lease to be transferred to the two sons of the deceased 
holders of the shares and proprietary lease. The case turned on the language of the proprietary lease. The application 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00692.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00692.htm
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was made by the two sons, only one of whom was to live in the apartment. The dissent emphasized the term "a family 
member," arguing the proprietary lease did not allow a transfer to more than one family member. Estate of Del Terzo v 
33 Fifth Ave. Owners Corp., 2016 NY Slip Op 01039. 1st Dept 2-11-16 

 
 
 

 

CRIMINAL LAW 
 

  
CRIMINAL LAW (RIGHT TO TESTIFY BEFORE GRAND JURY IS NOT RESERVED TO A DEFENDANT)/GRAND JURIES (RIGHT 

TO TESTIFY BEFORE GRAND JURY IS NOT RESERVED TO A DEFENDANT)/ATTORNEYS (CRIMINAL LAW, WHETHER TO 
TESTIFY BEFORE GRAND JURY IS A STRATEGIC DECISION TO BE MADE BY COUNSEL, NOT DEFENDANT) 

  
CRIMINAL LAW. 

  
RIGHT TO TESTIFY BEFORE A GRAND JURY IS NOT A RIGHT RESERVED TO A DEFENDANT, 

IT IS A STRATEGIC DECISION TO BE MADE BY COUNSEL. 
  

The First Department, in affirming defendant's conviction, noted that defendant was not deprived of a right to testify before 
the grand jury when his attorney, against defendant's wishes, withdrew the notice of intent to testify. The right to testify 
before the grand jury is not among the rights reserved to a defendant: 
  

The court properly denied defendant's motion to dismiss the indictment, made on the ground that he was deprived 
of his right to testify before the grand jury when, against defendant's wishes, his counsel withdrew defendant's 
notice of intent to testify. We decline to revisit our prior holdings ... that the right to testify before the grand jury is 
not among the rights reserved to a defendant, but is among the rights whose exercise is a strategic decision 
requiring "the expert judgment of counsel" ... . People v Cintron, 2016 NY Slip Op 00618, 1st Dept 2-2-16 

  
  
  
  
  
  

CRIMINAL LAW (JURY INSTRUCTIONS ALLOWED CONSIDERATION OF A THEORY NOT CHARGED, CONVICTIONS 
REVERSED)/JURY INSTRUCTIONS (INSTRUCTIONS ALLOWED CONSIDERATION OF A THEORY NOT CHARGED, 

CONVICTIONS REVERSED) 
  

CRIMINAL LAW. 
  

JURY INSTRUCTIONS ALLOWED CONSIDERATION OF A THEORY NOT ALLEGED IN THE 
INDICTMENT OR BILL OF PARTICULARS, CONVICTIONS REVERSED. 

  
  
The Fourth Department reversed defendant's conviction on several counts charging sexual offenses because the jury 
instructions allowed consideration of theories not alleged in the indictment or bill of particulars. Therefore it was not 
possible to determine whether an uncharged theory was a basis for the jury's verdict: 
  

Although defendant did not object to the court's instructions and thus did not preserve his contention for our review, 
we conclude that "preservation is not required" ..., inasmuch as "defendant has a fundamental and nonwaivable 
right to be tried only on the crimes charged," as limited by either the bill of particulars or the indictment itself ... . 
Where the court's jury instruction on a particular count erroneously contains an additional theory that differs from 
the theory alleged in the indictment, as limited by the bill of particulars, and the evidence adduced at trial could 
have established either theory, reversal of the conviction on that count is required because there is a possibility that 
the jury could have convicted the defendant upon the uncharged theory ... . Indeed, such an error cannot be 
deemed harmless because it is impossible for an appellate court reviewing a general verdict to ascertain on which 
theory the jury convicted the defendant or whether the jury was unanimous with respect to the theory actually 
charged in that count ... . People v Graves, 2016 NY Slip Op 00853, 4th Dept 2-5-16 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01039.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01039.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00618.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00853.htm
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CRIMINAL LAW (ANONYMOUS 911 CALL COMBINED WITH OFFICER'S OBSERVATIONS PROVIDED REASONABLE SUSPICION 
JUSTIFYING DETENTION)/REASONABLE SUSPICION (ANONYMOUS 911 CALL COMBINED WITH OFFICER'S OBSERVATIONS 

PROVIDED REASONABLE SUSPICION JUSTIFYING DETENTION)/DETENTION (ANONYMOUS 911 CALL COMBINED WITH 
OFFICER'S OBSERVATIONS PROVIDED REASONABLE SUSPICION JUSTIFYING DETENTION) 

  
  

CRIMINAL LAW. 
  

ANONYMOUS 911 CALL COUPLED WITH POLICE OFFICER'S OBSERVATIONS PROVIDED 
REASONABLE SUSPICION JUSTIFYING DETENTION OF THE DEFENDANT. 

  
The Fourth Department determined an anonymous 911 call combined with the police officer's observations provided the 
officer with reasonable suspicion defendant had a weapon, justifying detention of the defendant: 
  

Although "a radioed tip may have almost no legal significance when it stands alone, . . . when considered in 
conjunction with other supportive facts, it may thus collectively, although not independently, support a reasonable 
suspicion justifying intrusive police action" ... . Here ... that "additional support can ... be provided by factors rapidly 
developing or observed at the scene" ... . The evidence at the hearing established that " the report of the 911 caller 
was based on the contemporaneous observation of conduct that was not concealed' " ... . Upon the officer's arrival, 
defendant was positioned at a bladed angle toward the officer with his hand in his waistband or sweatshirt pocket, " 
common sanctuar[ies] for weapons' " ... . ... 

  
"A police officer directed to a location by a general radio call cannot reasonably be instructed to close his eyes to 
reality—neither the officer nor justice should be that blind. The officer was rightfully and dutifully on the scene and 
could not ignore possible indications of criminality, nor is there any logical reason for him to reject the natural 
mental connection between newly encountered facts and the substance of the radio message. More importantly, 
there certainly is no justification for holding that an officer in such a situation cannot take note of a significant 
occurrence indicating a possible threat to his life, merely because the call which directed him to the scene was in 
and of itself an insufficient predicate for intrusive action against a particular person" ... . In accordance with Court of 
Appeals' precedent, we conclude that "it would be unrealistic to require [the responding officer], who had been told 
that [a] gunm[a]n might be present, to assume the risk that the defendant's conduct was in fact innocuous or 
innocent. Such an assumption would be at odds with his reasonably acquired belief that he was in danger and his 
constitutionally authorized action . . . It would, indeed, be absurd to suggest that a police officer has to await the 
glint of steel before he can act to preserve his safety" ... . People v Williams, 2016 NY Slip Op 00789, 4th Dept 2-
5-16 

  
  
  
  
  

 
CRIMINAL LAW (SENTENCING YOUTHFUL OFFENDER TO MORE THAN FOUR YEARS INCONSISTENT WITH PURPOSE OF 
YOUTHUL OFFENDER TREATMENT)/YOUTHFUL OFFENDER (SENTENCING YOUTHFUL OFFENDER TO MORE THAN FOUR 
YEARS INCONSISTENT WITH PURPOSE OF YOUTHUL OFFENDER TREATMENT)/SENTENCING (SENTENCING YOUTHFUL 

OFFENDER TO MORE THAN FOUR YEARS INCONSISTENT WITH PURPOSE OF YOUTHUL OFFENDER TREATMENT) 

  
CRIMINAL LAW. 

  
SENTENCING YOUTHFUL OFFENDER TO CONSECUTIVE TERMS EXCEEDING FOUR YEARS 

WAS INCONSISTENT WITH THE CONCEPT OF YOUTHFUL OFFENDER TREATMENT. 
  

The First Department determined that sentencing a youthful offender to consecutive sentences which exceeded four 
years was inconsistent with the underlying concept of youthful offender treatment: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00789.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00789.htm
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By adjudicating defendant a youthful offender and sentencing him to a term of 1 to 4 years, to run consecutively to 
a sentence of one to three years on another YO adjudication, the court effectively imposed an aggregate term in 
excess of four years for two YO adjudications. The imposition of consecutive terms with an aggregate term of more 
than the normal YO maximum of four years "is inconsistent with the underlying concept of youthful offender 
treatment and it is unrealistic to conclude that one eligible for such treatment requires prolonged confinement to 
achieve the objectives of the legislation" ... . People v Christopher P., 2016 NY Slip Op 00904, 1st Dept 2-9-11 
  
  
  
 
 
  

CRIMINAL LAW (SECOND FELONY DRUG OFFENDER SENTENCE, COURT ABUSED DISCRETION BY NOT ORDERING 
TRANSCRIPTS TO ALLOW DEFENDANT TO CHALLENGE PRIOR CONVICTION)/SENTENCING (SECOND FELONY DRUG 
OFFENDER SENTENCE, COURT ABUSED DISCRETION BY NOT ORDERING TRANSCRIPTS TO ALLOW DEFENDANT TO 

CHALLENGE PRIOR CONVICTION)/SECOND FELONY DRUG OFFENDER (COURT ABUSED DISCRETION BY NOT ORDERING 
TRANSCRIPTS TO ALLOW DEFENDANT TO CHALLENGE PRIOR CONVICTION) 

  

CRIMINAL LAW. 
  

SECOND FELONY DRUG OFFENDER SENTENCE: COURT ABUSED ITS DISCRETION BY 
PROMISING TO OBTAIN TRANSCRIPTS TO ALLOW DEFENDANT TO CHALLENGE THE PRIOR 

CONVICTION AND THEN DECIDING NOT TO ORDER THE TRANSCRIPTS. 
  

The Fourth Department determined defendant, who was sentenced as a second felony drug offender, should have been 
afforded a hearing to substantiate a constitutional challenge to a prior conviction. County Court indicated the transcripts of 
the prior proceedings would be provided, but ultimately sentenced defendant without providing them: 
  

... [T]he court abused its discretion in sentencing him as a second felony drug offender without affording him the 
opportunity to substantiate his constitutional challenge to the predicate felony conviction with the transcripts of the 
proceeding underlying that conviction and without holding a hearing for that purpose. Inasmuch as defendant did 
not controvert the existence of the predicate felony conviction, it was incumbent upon defendant "to allege and 
prove facts to establish his claim that the conviction was unconstitutionally obtained" ... . The record establishes 
that defendant, who was proceeding pro se, alleged certain constitutional violations in writing, and repeatedly and 
timely requested the necessary transcripts in order to prepare his constitutional challenge. The court promised to 
obtain the transcripts for defendant, acknowledged on the scheduled hearing date its oversight in failing to act on 
that promise and, upon being challenged by defendant at a rescheduled hearing, ultimately admitted that, after 
months of adjournments, it had decided not to order the transcripts as it had previously promised. Although there is 
no requirement that a trial court obtain such transcripts on a defendant's behalf, we conclude that, under the 
circumstances of this case, the court should not have proceeded to sentencing without at least attempting to obtain 
the transcripts sought by defendant and providing defendant a hearing on his constitutional challenge to the 
predicate felony conviction ... . People v Farmer, 2016 NY Slip Op 01095, 4th Dept 2-11-16 
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CRIMINAL LAW (POLICE OFFICER DID NOT HAVE GROUNDS TO MAKE A LEVEL TWO INQUIRY, SUBSEQUENT FLIGHT DID 
NOT JUSTIFY PURSUIT AND SEIZURE)/STREET STOPS (POLICE OFFICER DID NOT HAVE GROUNDS TO MAKE A LEVEL TWO 

INQUIRY, SUBSEQUENT FLIGHT DID NOT JUSTIFY PURSUIT AND SEIZURE)/SUPPRESSION (POLICE OFFICER DID NOT 
HAVE GROUNDS TO MAKE A LEVEL TWO INQUIRY, SUBSEQUENT FLIGHT DID NOT JUSTIFY PURSUIT AND SEIZURE) 

  
CRIMINAL LAW. 

  
OFFICER DID NOT HAVE GROUNDS TO PROCEED TO A LEVEL TWO INQUIRY, ASKING 

DEFENDANT IF HE HAD ANY WEAPONS OR DRUGS; SEIZURE WHEN DEFENDANT WALKED 
AWAY WAS ILLEGAL. 

  
The Fourth Department reversed defendant's conviction because it determined the suppression motion should have been 
granted. Although the arresting officer validly stopped the car in which defendant was a passenger because of tinted 
windows, validly asked about defendant's identity and destination, and validly asked defendant to step out of the car, 
there was no valid basis for asking defendant if he had any weapons or drugs. The escalation of the officer's questioning, 
based only on defendant's nervousness and not on a grounded suspicion of criminal activity, was not justified. Therefore 
the officer's seizure of defendant when defendant walked away and did not obey the officer's command to stop was illegal. 
The cocaine, which was disposed of by the defendant during the illegal pursuit, should have been suppressed: 
  

The officer testified at the suppression hearing that, when defendant responded to his level one inquiries, 
defendant appeared fidgety, grabbed at his pants pockets, looked around, and gave illogical and contradictory 
responses to the officer's questions, which prompted the officer to ask defendant whether he had any weapons or 
drugs. With that question, the officer "proceed[ed] to the next level of confrontation, the common-law inquiry,' which 
involves invasive questioning' focusing on the possible criminality' of the subject" ... . That escalation was not 
supported by the requisite founded suspicion of criminality ... . Defendant's nervousness and the discrepancies in 
his explanation of where he was going did not give rise to a founded suspicion that criminal activity was afoot ... . 

  
Defendant responded to the officer's level two inquiry by saying, "you're harassing me," and then walking away. 
The encounter escalated further to a level three seizure when the officer commanded him to stop, defendant 
continued to walk away, and the officer pursued defendant with a taser ... . We reject the People's contention that 
defendant's conduct provided the officer with the requisite reasonable suspicion of criminality ... . "Flight alone is 
insufficient to justify pursuit because an individual has a right to be let alone and refuse to respond to police inquiry" 
... . Finally, we conclude that defendant's disposal of the bags containing cocaine during the officer's pursuit was 
precipitated by the illegality of that pursuit ... . Thus, the court erred in refusing to suppress the bags of 
cocaine. People v Hightower, 2016 NY Slip Op 01083, 4th Dept 2-11-16 

  
  
  
  

CRIMINAL LAW (DISCHARGE OF SWORN JUROR WITHOUT PROPER INQUIRY AND INPUT FROM COUNSEL WAS AN ABUSE 
OF DISCRETION, NEW TRIAL ORDERED)/JURORS (CRIMINAL LAW, DISCHARGE OF SWORN JUROR WITHOUT PROPER 

INQUIRY AND INPUT FROM COUNSEL WAS AN ABUSE OF DISCRETION, NEW TRIAL ORDERED) 

  
CRIMINAL LAW. 

  
DISCHARGE OF SWORN JUROR WITHOUT CONDUCTING AN APPROPRIATE INQUIRY AND 
WITHOUT SEEKING INPUT FROM COUNSEL WAS AN ABUSE OF DISCRETION, NEW TRIAL 

ORDERED. 
  

The Second Department determined the court's discharging a sworn juror without allowing counsel to be heard was an 
abuse of discretion requiring reversal and a new trial. The juror became upset when she learned the defendant was a 
relative of a person she sees every day. With counsel's permission, the trial judge interviewed the juror alone. The judge 
discharged her without conducting a proper inquiry, without first explaining to counsel what was discussed and without 
hearing from both counsel on what should be done: 
  

As a matter of procedure, the court, at a minimum, should have informed all parties of the substance of the in 
camera interview and provided each side with an opportunity to be heard before making its determination to 
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discharge the sworn juror (... cf. CPL 270.35[2][b]). Contrary to the defendant's contention, however, this 
procedural error, standing alone, was not inherently prejudicial ... . Nevertheless, affording all sides an opportunity 
to be heard in this case might well have allowed counsel to oppose the court's proposed disposition before it 
became a fait accompli. Further questioning of the juror might have revealed the underlying reasons for her 
uncertainty, thereby assisting the court in making an informed decision as to whether discharge of the juror was 
warranted. 

  
Based on the Supreme Court's very limited questioning of the subject juror, we find that the court improvidently 
exercised its discretion in discharging her. Assuming, as both parties contend, that the court's authority to 
discharge the sworn juror must be considered under CPL 270.35 ..., the court made little effort to ascertain whether 
the juror could, in fact, deliberate fairly and render an impartial verdict. In making such an important determination 
with respect to a sworn juror, "the court may not speculate as to possible partiality of the juror based on her 
equivocal responses. Instead, it must be convinced that the juror's knowledge will prevent her from rendering an 
impartial verdict" ... . People v Owens, 2016 NY Slip Op 00993, 2nd Dept 2-10-16 

  
  
  
  

CRIMINAL LAW (DENIAL OF APPLICATION FOR RESENTENCING UNDER DRUG LAW REFORM ACT REVERSED, DEFENDANT 
ENTITLED TO BE HEARD)/DRUG LAW REFORM ACT (DENIAL OF APPLICATION FOR RESENTENCING UNDER DRUG LAW 

REFORM ACT REVERSED, DEFENDANT ENTITLED TO BE HEARD)/SENTENCING (DENIAL OF APPLICATION FOR 
RESENTENCING UNDER DRUG LAW REFORM ACT REVERSED, DEFENDANT ENTITLED TO BE HEARD) 

  

CRIMINAL LAW. 
  

DEFENDANT ENTITLED TO BE HEARD ON APPLICATION FOR RESENTENCING UNDER 
DRUG LAW REFORM ACT, DENIAL OF APPLICATION ON THE PAPERS REVERSED. 

  
The Third Department determined denial of defendant's application for resentencing under the Drug Law Reform Act 
without allowing defendant to be heard was error: 
  

The Drug Law Reform Act of 2009 requires that, upon receipt of an application for resentencing, "the court shall 
offer an opportunity for a hearing and bring the applicant before it" (L 2004, ch 73, § 23; see CPL 440.46 [3]...). 
Inasmuch as the record does not reflect that defendant was afforded "an opportunity to be heard on the merits of 
[his] application," the order appealed from must be reversed and the matter remitted to County Court so that a new 
determination can be made on defendant's application after the proper procedure has been followed ... . People v 
Davis, 2016 NY Slip Op 01006, 3rd Dept 2-11-16 

  
  
  
  

CRIMINAL LAW (IMPOSING RESTITUTION AT SENTENCING WHICH WAS NOT PART OF THE PLEA AGREEMENT REQUIRED 
VACATION OF THE SENTENCE)/RESTITUTION (IMPOSING RESTITUTION AT SENTENCING WHICH WAS NOT PART OF THE 
PLEA AGREEMENT REQUIRED VACATION OF THE SENTENCE)/SENTENCING (IMPOSING RESTITUTION AT SENTENCING 

WHICH WAS NOT PART OF THE PLEA AGREEMENT REQUIRED VACATION OF THE SENTENCE) 

  
CRIMINAL LAW. 

  
JUDGE IMPOSED RESTITUTION AT SENTENCING WHICH WAS NOT PART OF THE PLEA 

AGREEMENT, SENTENCE VACATED. 
  

The Third Department vacated defendant's sentence because restitution was imposed but was not part of the plea 
agreement. Defendant should have been given the opportunity to withdraw his plea: 
  

Inasmuch as the record fails to establish that payment of restitution was part of defendant's plea agreement, we 
must agree that County Court erred in imposing the enhanced sentence without giving defendant an opportunity to 
withdraw his plea ... . Accordingly, defendant's sentence must be vacated and the matter remitted to County Court 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00993.htm
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to either impose the agreed-upon sentence or give defendant the option of withdrawing his plea before imposing 
the enhanced sentence ... . People v Brasmeister, 2016 NY Slip Op 01019, 3rd Dept 2-11-16 

  

  
  
  

CRIMINAL LAW (DEFENDANT ENTITLED TO TEN DAYS NOTICCE OF SORA JUDGE'S INTENT, SUA SPONTE, TO DEPART 
FROM THE BOARD OF EXAMINER'S RISK ASSESSMENT)/SORA (DEFENDANT ENTITLED TO TEN DAYS NOTICE OF SORA 

JUDGE'S INTENT, SUA SPONTE, TO DEPART FROM THE BOARD OF EXAMINER'S RISK ASSESSMENT) 

  
CRIMINAL LAW. 

  
DEFENDANT ENTITLED TO TEN DAYS NOTICE OF SORA JUDGE'S INTENT TO, SUA 

SPONTE, DEPART FROM THE BOARD OF EXAMINER'S RISK ASSESSMENT. 
  

The First Department determined defendant, in a Sex Offender Registration Act (SORA) proceeding, was entitled to 
notice the judge (not the prosecutor, as is the usual case) intended to seek a risk assessment different from that 
recommended by the Board of Examiners of Sex Offenders. Because the defendant was not so notified, and new SORA 
hearing was ordered: 
  

SORA protects a defendant's due process rights by requiring written notice, at least 10 days prior to the hearing, to 
determine his risk level, if a determination differing from the Board's recommendation is to be sought (Correction 
Law § 168-n[3]). The purpose of the notice is to afford the defendant a meaningful opportunity to respond at the 
hearing ... . No less than when the People fail to give the required notice that they will seek a departure from the 
Board's recommendation, a court's sua sponte departure from the Board's recommendation at the hearing, without 
prior notice, deprives the defendant of a meaningful opportunity to respond ... . Defendant is therefore entitled to a 
new hearing at which he is afforded a meaningful opportunity to respond to the contention that he should be 
assessed points for forcible compulsion. People v Segura, 2016 NY Slip Op 01041, 1st Dept 2-11-16 

  
  

 
 
 

CRIMINAL LAW (TRIAL JUDGE, IN A BENCH TRIAL, DOES NOT HAVE THE AUTHORITY TO CONDUCT A WEIGHT OF THE 
EVIDENCE ANALYSIS AFTER ISSUING A GUILTY VERDICT)/WEIGHT OF THE EVIDENCE (TRIAL JUDGE, IN A BENCH TRIAL, 

DOES NOT HAVE THE AUTHORITY TO CONDUCT A WEIGHT OF THE EVIDENCE ANALYSIS AFTER ISSUING A GUILTY 
VERDICT)/TRIAL ORDER OF DISMISSAL (TRIAL JUDGE, IN A BENCH TRIAL, DOES NOT HAVE THE AUTHORITY TO CONDUCT 

A WEIGHT OF THE EVIDENCE ANALYSIS AFTER ISSUING A GUILTY VERDICT)/BENCH TRIAL (TRIAL JUDGE, IN A BENCH 
TRIAL, DOES NOT HAVE THE AUTHORITY TO CONDUCT A WEIGHT OF THE EVIDENCE ANALYSIS AFTER ISSUING A GUILTY 

VERDICT) 
  

CRIMINAL LAW. 
  

A TRIAL JUDGE DOES NOT HAVE THE AUTHORITY TO CONDUCT A WEIGHT OF THE 
EVIDENCE ANALYSIS, ONLY THE APPELLATE DIVISION HAS THAT POWER. 

  
The Second Department, reversing Supreme Court, determined a trial judge who renders a guilty verdict on an indictment 
count in a bench trial cannot thereafter conduct a weight of the evidence analysis and dismiss the count. Here, the judge 
reserved decision on defendant's motion for a trial order of dismissal, found the defendant guilty, and then dismissed the 
count pursuant to the motion for a trial order of dismissal based up a weight of the evidence analysis: 
  

"A Trial Judge who has rendered a guilty verdict after a nonjury trial has neither inherent power nor statutory 
authority to reconsider his [or her] factual determination. Although he [or she] may correct clerical or ministerial 
errors, he [or she] is without authority to reassess the facts and change a guilty verdict to not guilty" ... . "After 
formal rendition of a verdict at a bench trial, a trial court lacks authority to reweigh the factual evidence and 
reconsider the verdict" ... . "The term verdict' is defined as the announcement . . . by the court in the case of a non-
jury trial, of its decision upon the defendant's guilt or innocence of the charges . . . considered by it'" ... . Thus, 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01019.htm
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"[t]rial judges are prohibited from setting aside a verdict as against the weight of the evidence. This power is 
reserved to the Appellate Division, which essentially sits as a thirteenth juror" ... . * * * 
  
Here, the defendant moved pursuant to CPL 290.10, at the close of evidence, for a trial order of dismissal, and the 
court reserved decision, as permitted by CPL 290.10 (1)(b), until after the verdict was rendered. We conclude that, 
where a defendant has moved for a trial order of dismissal pursuant to CPL 290.10 and the court has held all or 
part of that motion in abeyance, a court conducting a nonjury trial likewise may not render a verdict and then 
reconsider its factual determination; instead, the court must consider the legal sufficiency of the evidence in support 
of its original verdict ... . Accordingly, in this matter, the Supreme Court's order vacating its verdict of guilty as to 
count two of the indictment and dismissing that count must be reversed.  People v Dobson, 2016 NY Slip Op 
01198, 2nd Dept 2-17-16 

  
  

  
  
  

CRIMINAL LAW (PROSECUTOR'S REFUSAL TO PROVIDE A RACE-NEUTRAL REASON FOR STRIKING A JUROR REQUIRED 
REVERSAL)/JURORS (BATSON CHALLENGE, PROSECUTOR'S FAILURE TO PROVIDE A RACE-NEUTRAL REASON REQUIRED 

REVERSAL)/BATSON CHALLENGE (PROSECUTOR'S REFUSAL TO PROVIDE A RACE-NEUTRAL REASON REQUIRED 
REVERSAL) 

  

CRIMINAL LAW. 
  

PROSECUTOR'S REFUSAL TO PROVIDE A RACE-NEUTRAL REASON FOR STRIKING A 
JUROR REQUIRED REVERSAL. 

  
The Third Department reversed defendant's conviction because the prosecutor refused to give a race-neutral reason for 
striking a nonwhite juror. The prosecutor argued that no reason need be provided for juror no. 2 because juror no. 2 was 
the first nonwhite juror to be struck. The Third Department noted that the judge asked for race-neutral reasons after 
defense counsel objected to a pattern of striking four nonwhite jurors. Therefore, the judge had implicitly concluded 
defense counsel had made a prima facie showing of discrimination. At that point the prosecutor was obligated to provide 
race-neutral reasons for striking all four nonwhite jurors, including juror no. 2: 
  

"The purpose of the Batson rule is to eliminate discrimination, not minimize it" ... . Accordingly, because "[t]he 
exclusion of any [nonwhite prospective jurors] solely because of their race is constitutionally forbidden" ... , a 
defendant asserting a Batson challenge need not show a pattern of discrimination. "Although as part of their prima 
facie case parties often rely on numbers to show a pattern of strikes against a particular group of jurors, a prima 
facie case may be made based on the peremptory challenge of a single juror that gives rise to an inference of 
discrimination" ... . 

  
Here, County Court implicitly concluded that defendant had made a prima facie showing of discrimination as to all 
four of the jurors in question, and the burden then shifted to the People to provide race-neutral explanations for all 
four — not just three — of the nonwhite prospective jurors against whom the People asserted peremptory 
challenges. Given the People's failure to provide — and County Court's failure to require — such an explanation as 
to all four prospective jurors, defendant is entitled to a new trial. People v Jones, 2016 NY Slip Op 01212, 3rd 
Dept 2-18-16 
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CRIMINAL LAW (JUSTICES DISAGREE WHETHER STOLEN PROPERTY AND ASSAULT AND ROBBERY OFFENSES SHOULD 
HAVE BEEN SEVERED)/SEVERANCE OF COUNTS (CRIMINAL LAW, JUSTICES DISAGREE WHETHER STOLEN PROPERTY 

AND ASSAULT AND ROBBERY OFFENSES SHOULD HAVE BEEN SEVERED) 

  
CRIMINAL LAW. 

  
JUSTICES DISAGREE WHETHER STOLEN PROPERTY AND ASSAULT AND ROBBERY 

OFFENSES SHOULD HAVE BEEN SEVERED AS NOT SIMILAR IN LAW. 
  

In affirming defendant's conviction, the First Department, in two concurring memoranda, disagreed about whether the 
offenses should have been severed. Defendant assaulted and robbed a subway passenger, and upon arrest several 
stolen MetroCards were seized. Defendant was tried on all offenses in a single trial. Justice Renwick, disagreeing with 
Justice Andrias, argued that the severance issue was preserved and the motion should have been granted (although the 
error was harmless): 
  

[FROM JUSTICE RENWICK'S CONCURRING MEMORANDUM:] Under the principles set forth in People v Pierce 
(14 NY3d 564, 573-574 [2010]), the motion court should have granted defendant's motion to sever the counts 
charging possession of stolen property, relating to eight stolen MetroCards, from the other counts of the indictment, 
relating to an assault and robbery. The counts were not properly joined under CPL 200.20(2)(c), because they 
were not "similar in law," except to the extent that "both offenses involve misappropriated property," which does not 
suffice (id. at 574). Although the counts at issue here are more closely connected, factually, than were the counts in 
Pierce, we reject the People's argument that this difference warrants a different result under the statute. While 
factual or evidentiary connections between counts may be relevant to joinder and severance under other portions 
of CPL 200.20 that are not applicable here, CPL 200.20(2)(c) only involves similarity of statutory provisions defining 
offenses. People v Davis, 2016 NY Slip Op 01257, 1st Dept 2-23-16 
  
  
  
  
  
  
CRIMINAL LAW (PEOPLE DID NOT ACT WITH DUE DILIGENCE TO SEEK A DNA TEST, SPEEDY TRIAL DISMISSAL 

PROPER)/SPEEDY TRIAL (PEOPLE DID NOT ACT WITH DUE DILIGENCE TO SEEK A DNA TEST, SPEEDY TRIAL DISMISSAL 
PROPER) 

  

CRIMINAL LAW. 
  

THE PEOPLE DID NOT ACT WITH DUE DILIGENCE TO SEEK A DNA TEST, DEFENDANT'S 
MOTION TO DISMISS BASED ON A SPEEDY TRIAL VIOLATION PROPERLY GRANTED. 

  
The First Department determined Supreme Court properly dismissed the indictment on speedy trial grounds. At issue was 
the delay associated with obtaining DNA test results. A delay for that purpose can be an "exceptional circumstance" 
justifying exclusion of the delay from the speedy trial clock, but only if the People act with due diligence. The court 
determined numerous other delays during the course of the proceedings demonstrated the People did not act with due 
diligence: 
  

Pursuant to CPL 30.30(4)(g), periods of delay caused by "exceptional circumstances" are excludable from the time 
charged to the People; the People have the burden of proving the existence of an exceptional circumstance ... . 
CPL 30.30(4)(g)(i) specifically makes excludable a continuance "granted because of the unavailability of evidence 
material to the People's case, when the district attorney has exercised due diligence to obtain such evidence and 
there are reasonable grounds to believe that such evidence will become available in a reasonable period." Under 
this provision, the unavailability of DNA test results can be considered an exceptional circumstance, so long as the 
People exercised due diligence to obtain the results ... . 

  
Acknowledging that "[t]here is no precise definition of what constitutes an exceptional circumstance," the Court of 
Appeals has made clear that the exception to the rule must conform to the legislative intent of discouraging 
prosecutorial inaction ... . People v Gonzalez, 2016 NY Slip Op 01388, 1st Dept 2-25-16 
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CRIMINAL LAW (APPEAL WAIVER INVALID, RECORD INDICATED DEFENDANT DID NOT UNDERSTAND WAIVER)/CRIMINAL 

LAW (DEFENDANT SHOULD HAVE BEEN ACCORDED YOUTHFUL OFFENDER STATUS)/APPEALS (APPEAL WAIVER INVALID, 
RECORD INDICATED DEFENDANT DID NOT UNDERSTAND WAIVER)/WAIVER OF APPEAL (INVALID, RECORD INDICATED 

DEFENDANT DID NOT UNDERSTAND WAIVER)/YOUTHFUL OFFENDER STATUS (DEFENDANT, WHO SUFFERED FROM 
MENTAL ILLNESS, SHOULD HAVE BEEN ACCORDED YOUTHFUL OFFENDER STATUS) 

  
CRIMINAL LAW, APPEALS. 

  
THE RECORD DID NOT SUPPORT A FINDING THAT DEFENDANT, WHO WAS MENTALLY ILL, 

UNDERSTOOD THE APPEAL WAIVER; DEFENDANT SHOULD HAVE BEEN ACCORDED 
YOUTHFUL OFFENDER STATUS. 

  
The Fourth Department, over a two-justice dissent, determined defendant's waiver of appeal was invalid and defendant 
should have been accorded youthful offender status. The appeal waiver, the court noted, may have been valid for another 
defendant, but this defendant's mental illness, which was evident in the appeal-waiver colloquy, indicated defendant did 
not understand the waiver.  Defendant was between the ages of 16 and 19 when he committed the burglary, he had no 
prior contact with the criminal justice system, and reports indicated the criminal behavior was an aberration caused by 
defendant's mental illness and inappropriate treatment: 
  

In view of defendant's particular circumstances, i.e., his youth, inexperience, and history of mental illness, along 
with his statements during the plea proceeding, we conclude that defendant's understanding of the waiver of the 
right to appeal is not evident on the face of the record, and that the waiver is invalid. In reaching that conclusion, 
we note that the same oral colloquy may have been adequate in other circumstances for a defendant of a different 
"age, experience and background" ... . "[T]he same or similar oral colloquy . . . can produce an appeal waiver that 
is valid as to one defendant and invalid as to another defendant" ... . Here, however, we "cannot be certain that . . . 
defendant comprehended the nature of the waiver of appellate rights" ... . Review of defendant's challenge to the 
denial of his application for youthful offender status is therefore not foreclosed by the waiver of the right to appeal. 

  
We agree with defendant's contention in both appeals that he should be afforded youthful offender status. It is 
undisputed that defendant, who was between the ages of 16 and 19 when the crimes were committed, is eligible 
for youthful offender treatment under CPL 720.10 (1) and (2) ... . In determining whether to afford such treatment to 
a defendant, a court must consider "the gravity of the crime and manner in which it was committed, mitigating 
circumstances, defendant's prior criminal record, prior acts of violence, recommendations in the presentence 
reports, defendant's reputation, the level of cooperation with authorities, defendant's attitude toward society and 
respect for the law, and the prospects for rehabilitation and hope for a future constructive life" ... . People v 
Thomas R.O., 2016 NY Slip Op 01086, 4th Dept 2-11-16 

  
 
 
  

CRIMINAL LAW (WAIVER OF APPEAL ENCOMPASSES APPELLATE DIVISION'S INTEREST-OF-JUSTICE JURISDICTION, 
INCLUDING THE POWER TO REVIEW THE HARSHNESS OF AN AGREED SENTENCE)/APPEALS (CRIMINAL, WAIVER OF 
APPEAL ENCOMPASSES APPELLATE DIVISION'S INTEREST-OF-JUSTICE JURISDICTION, INCLUDING THE POWER TO 
REVIEW THE HARSHNESS OF AN AGREED SENTENCE)/INTEREST-OF-JUSTICE JURISDICTION (WAIVER OF APPEAL 

ENCOMPASSES APPELLATE DIVISION'S INTEREST-OF-JUSTICE JURISDICTION, INCLUDING THE POWER TO REVIEW THE 
HARSHNESS OF AN AGREED SENTENCE) 

  
CRIMINAL LAW, APPEALS. 

  
WAIVER OF APPEAL ENCOMPASSES APPELLATE DIVISION'S INTEREST-OF-JUSTICE 

JURISDICTION, INCLUDING THE POWER TO REVIEW THE HARSHNESS OF AN 
AGREED SENTENCE. 

  
The First Department, in a full-fledged opinion by Justice Tom, determined defendant's waiver of appeal was valid, and 
included in the waiver was the Appellate Division's interest-of-justice power to review the harshness of a negotiated 
sentence: 
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A defendant who has validly waived his right to appeal may not invoke this Court's interest-of-justice jurisdiction to 
reduce a bargained-for sentence (Lopez, 6 NY3d at 255-256). "By pleading guilty and waiving the right to appeal, a 
defendant has forgone review of the terms of the plea, including harshness or excessiveness of the sentence" (id. 
at 256). 

  
To be sure, as the Court of Appeals clarified in Lopez, the Appellate Division may be divested of its unique interest-
of-justice jurisdiction only by constitutional amendment (6 NY3d at 255, citing People v Pollenz, 67 NY2d 264, 267-
268 [1986]). However, as Lopez went on to hold, "a defendant is free to relinquish the right to invoke that authority 
and indeed does so by validly waiving the right to appeal" (id. at 256). People v Jenkins, 2016 NY Slip Op 01056, 
1st Dept 2-11-16 

  
  
  
 
  
  

CRIMINAL LAW (ALLOWING JURY TO KNOW DEFENDANT WAS A REGISTERED SEX OFFENDER CONSTITUTED INEFFECTIVE 
ASSISTANCE)/ATTORNEYS (ALLOWING JURY TO KNOW DEFENDANT WAS A REGISTERED SEX OFFENDER CONSTITUTED 

INEFFECTIVE ASSISTANCE)/INEFFECTIVE ASSISTANCE OF COUNSEL (ALLOWING JURY TO KNOW DEFENDANT WAS A 
REGISTERED SEX OFFENDER CONSTITUTED INEFFECTIVE ASSISTANCE) 

  
CRIMINAL LAW, ATTORNEYS. 

  
UNNECESSARILY ALLOWING THE JURY TO KNOW DEFENDANT WAS A REGISTERED SEX 

OFFENDER WAS NOT JUSTIFIED BY ANY REASONABLE DEFENSE STRATEGY, DEFENDANT 
DID NOT RECEIVE EFFECTIVE ASSISTANCE OF COUNSEL, CONVICTION REVERSED. 

  
The Fourth Department reversed defendant's conviction, finding he did not receive effective assistance of counsel. 
Defendant was accused of rape. Although it was not necessary to do so, defense counsel allowed the jury to learn that 
defendant was a registered sex offender and mentioned the sex-offender status in voir dire, in his opening, during cross-
examination and in his closing.  The Fourth Department determined there was no reasonable defense strategy which 
could justify repeated reference to defendant's sex-offender status: 
  

... [W]e conclude that defense counsel's strategy, i.e., to allow the jury to know that defendant was a registered sex 
offender and then argue that the police focused their investigation on defendant because he was a registered sex 
offender, was based on an obviously false premise. The police focused their investigation on defendant because 
his DNA profile matched that of the rapist, not because he was a registered sex offender. Moreover, defendant's 
DNA profile was in CODIS because he was a convicted felon, not because he had committed a sexual offense. 
This is not to say that defense counsel pursued an unreasonable defense theory at trial. The theory was that 
defendant had consensual intercourse with the victim on the same day that she was raped by someone else. In 
pursuing that theory, however, it was unnecessary for defense counsel to inform the jury that defendant was a 
registered sex offender. In fact, any chance that the jurors would have believed defendant's testimony about the 
intercourse being consensual was likely extinguished once they learned that he had previously committed a sex 
offense. In short, defendant derived no discernible benefit from the jury knowing that he was a registered sex 
offender, and was highly prejudiced thereby. People v Stefanovich, 2016 NY Slip Op 01070, 4th Dept 2-11-16 
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 CRIMINAL LAW (CIVIL COMMITMENT JUSTIFIED BY DIAGNOSIS OF ANTISOCIAL PERSONALITY DISORDER WITH 

NARCISSISTIC AND PARANOID FEATURES)/CIVIL COMMITMENT (JUSTIFIED BY DIAGNOSIS OF ANTISOCIAL PERSONALITY 
DISORDER WITH NARCISSISTIC AND PARANOID FEATURES)/DANGEROUS MENTAL DISORDER (CIVIL 

COMMITMENT JUSTIFIED BY DIAGNOSIS OF ANTISOCIAL PERSONALITY DISORDER WITH NARCISSISTIC AND PARANOID 
FEATURES) 

  

CRIMINAL LAW, CIVIL COMMITMENT. 
  

A DIAGNOSIS OF ANTISOCIAL PERSONALITY DISORDER WITH NARCISSISTIC AND 
PARANOID FEATURES IS SUFFICIENT TO SUPPORT CIVIL COMMITMENT IN A SECURE 

FACILITY PURSUANT TO CPL 330.20. 
  
In finding that respondent suffers from a dangerous mental disorder requiring civil commitment in a secure facility, the 
Third Department first determined a diagnosis of antisocial personality disorder (ASPD) with narcissistic and paranoid 
features was sufficient to justify civil commitment pursuant to Criminal Procedure Law 330.20: 
  

... [R]espondent contends, among other things, that the fact that ASPD, alone, is a legally insufficient diagnosis for 
the purposes of civil confinement pursuant to Mental Hygiene Law article 10 (see Matter of State of New York v 
Donald DD., 24 NY3d 174, 191 [2014]) merits the conclusion that a diagnosis of ASPD with narcissistic and 
paranoid features is a legally insufficient diagnosis for the purposes CPL 330.20. The Supreme Court of the United 
States has established that "[s]tates retain considerable leeway in defining the mental abnormalities and 
personality disorders that make an individual eligible for [civil] commitment" ... . The constitutional guarantee of due 
process limits that discretion, however, by ensuring that civil commitment is not used as a mechanism to identify 
and confine the dangerous but "typical [criminal] recidivist[s]" ... . With this in mind, proof sufficient to satisfy due 
process requires proof of a mental condition that causes a person to have serious difficulty in controlling his or her 
dangerous behavior ... . 

  
* * * CPL 330.20 (1) (c) ... does not limit the relevant form of dangerousness in the same manner; it only requires a 
relationship between respondent's current mental condition and "a physical danger to himself [or herself] or others." 

  
Further, the diagnosis of ASPD with narcissistic and paranoid features is more specific than a generic ASPD 
diagnosis. Accordingly, this case does not force us to confront a generic ASPD diagnosis that, as elucidated by 
expert evidence, "means little more than a deep-seated tendency to commit crimes" ... . Therefore, we turn to the 
expert evidence further clarifying respondent's ASPD diagnosis and its attendant narcissistic and paranoid 
features. 

  
Expert testimony established that ASPD causes individuals to have "distortions related to their thoughts [and] 
behaviors, and . . . a reckless disregard for societal norms." Individuals are diagnosed with narcissistic features 
when they engage in "grandiose" thinking, have a "sense of self-importance" and feel "entitled" and possibly 
omnipotent. Finally, individuals with paranoid features often have feelings that "people are out to get them." 
Considering this evidence, we conclude that a mental condition marked by a disregard for societal norms and 
specifically amplified by an unreasonably inflated sense of self worth and an irrational attribution of hostile 
intentions to other people sufficiently distinguishes a respondent from the typical recidivist and has a relationship to 
the requisite dangerousness pursuant to CPL 330.20. Accordingly, we conclude that the diagnosis of ASPD with 
narcissistic and paranoid features is not legally insufficient to support civil confinement pursuant to CPL 
330.20. Matter of John Z. (Commissioner of Mental Health), 2016 NY Slip Op 01234, 3rd Dept 2-18-16 
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CRIMINAL LAW (AIR FRESHENERS PROVIDED PROBABLE CAUSE FOR VEHICLE STOP)/DRIVING WHILE INTOXICATED (AIR 
FRESHENERS PROVIDED PROBABLE CAUSE FOR VEHICLE STOP)/VEHICLE STOP (AIR FRESHENERS PROVIDED 

PROBABLE CAUSE FOR STOP)/AIR FRESHENERS (PROVIDED PROBABLE CAUSE FOR VEHICLE STOP) 

  
CRIMINAL LAW, DRIVING WHILE INTOXICATED. 

  
AIR FRESHENERS HANGING FROM REAR-VIEW MIRROR PROVIDED PROBABLE CAUSE 

JUSTIFYING VEHICLE STOP. 
  

The Fourth Department, in the context of upholding the revocation of petitioner's license for refusing to submit to a 
chemical blood alcohol test, determined the arresting officer had probable cause to believe petitioner had committed a 
traffic offense, and therefore the vehicle-stop was valid. The basis of the stop was the officer's observation of air 
fresheners hanging three or four inches below the rear-view mirror: 
  

... [P]olice stops of automobiles in this State are legal only pursuant to routine, nonpretextual traffic checks to 
enforce traffic regulations or when there exists at least a reasonable suspicion that the driver or occupants of the 
vehicle have committed, are committing, or are about to commit a crime' . . . [,] or where the police have probable 
cause to believe that the driver . . . has committed a traffic violation' " ... . ...[P]robable cause . . . does not require 
proof sufficient to warrant a conviction beyond a reasonable doubt but merely information sufficient to support a 
reasonable belief that an offense has been or is being committed' " ... . Here, the record establishes that the officer 
had probable cause to believe that petitioner was violating Vehicle and Traffic Law § 375 (30) inasmuch as the 
officer testified that he observed objects measuring approximately four inches wide—later identified as air 
fresheners—hanging three or four inches below the rearview mirror, and that those objects may have obstructed 
petitioner's view through the windshield ... . Matter of Deveines v New York State Dept. of Motor Vehs. Appeals 
Bd., 2016 NY Slip Op 01074, 4th Dept 2-11-16 

  
  
  
  
 
 

CRIMINAL LAW (STATEMENTS AFTER ILLEGAL ARREST NOT SUPPRESSIBLE IF SUFFICIENTLY 
ATTENUATED)/EVIDENCE (STATEMENTS AFTER ILLEGAL ARREST NOT SUPPRESSIBLE IF SUFFICIENTLY 

ATTENUATED)/SUPPRESSION (STATEMENTS AFTER ILLEGAL ARREST NOT SUPPRESSIBLE IF SUFFICIENTLY 
ATTENUATED) 

  

CRIMINAL LAW, EVIDENCE. 
  

STATEMENTS MADE AFTER ILLEGAL ARREST NOT SUPPRESSIBLE IF SUFFICIENTLY 
ATTENUATED. 

  
in finding suppression of defendant's statements was properly denied, the Fourth Department explained that an illegal 
arrest will not require the suppression of statements if the statements were "sufficiently attenuated" from the arrest: 
  

... [E]ven assuming that defendant was illegally arrested, "defendant's statements were sufficiently attenuated from 
the illegal arrest to be purged of the taint created by the illegality" ... . "[A] confession that is made after an arrest 
without probable cause is not subject to suppression if the People adequately demonstrate that the inculpatory 
admission was attenuated' from the improper detention; in other words, it was acquired by means sufficiently 
distinguishable from the arrest to be purged of the illegality' " ... . In determining whether there has been 
attenuation, courts must consider "the temporal proximity of the arrest and the confession, the presence of 
intervening circumstances and, particularly, the purpose and flagrancy of the official misconduct" ... . 

  
Here, defendant was not interrogated until almost 2½ hours after his arrest ... . He was given Miranda warnings 
prior to the interrogation, which is an "important" attenuation factor ... . Before defendant was interrogated, a 
codefendant implicated defendant in at least one of the crimes, which constituted a significant intervening event 
and provided the police with probable cause ... . People v Buchanan, 2016 NY Slip Op 00800, 4th Dept 2-5-16 

  
  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01074.htm
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CRIMINAL LAW (SUPPRESSION MOTION SHOULD HAVE BEEN GRANTED, NO REASON TO DETAIN)/CRIMINAL LAW 
(PROSECUTORIAL MISCONDUCT REQUIRED NEW TRIAL)/EVIDENCE (SUPPRESSION MOTION SHOULD HAVE BEEN 

GRANTED, NO REASON TO DETAIN)/SUPPRESSION (MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED, NO REASON 
TO DETAIN)/ATTORNEYS (PROSECUTORIAL MISCONDUCT REQUIRED NEW TRIAL)/PROSECUTORIAL MISCONDUCT (NEW 

TRIAL ORDERED) 
  

CRIMINAL LAW, EVIDENCE, ATTORNEYS. 
  

POLICE HAD NO REASON TO DETAIN DEFENDANT-PASSENGER AFTER TRAFFIC TICKET 
ISSUED TO DRIVER, STATEMENTS SHOULD HAVE BEEN SUPPRESSED; PROSECUTORIAL 

MISCONDUCT REQUIRED A NEW TRIAL AS WELL. 
  

In reversing defendant's conviction for criminal possession of a weapon, the Fourth Department determined a new trial 
was required because defendant's statements should have been suppressed, and because of prosecutorial misconduct. 
Defendant was a passenger in a car which was stopped for having a suspended registration. After the driver was given a 
ticket, defendant asked if he could leave. He was told by the police he could not leave until an inventory search of the car 
was completed. Defendant's statements were made subsequently. The Fourth Department held that, once the ticket was 
given to the driver, the police had no reason to detain defendant further. The Fourth Department addressed the 
prosecutorial misconduct in the interest of justice (despite the lack of preservation). With respect to prosecutorial 
misconduct, the court wrote: 
  

During cross-examination, the prosecutor questioned the driver of the vehicle regarding an out-of-court 
conversation between them, asking her whether she came to his office and admitted that the defendant "[tried] to 
get [her] to come and take the blame for the gun." After the witness denied for the second time that such a 
conversation had taken place, the prosecutor rhetorically asked, "[b]ut you were the one who was convicted of 
Scheme to Defraud, correct?" By challenging the witness with respect to the out-of-court conversation, the 
prosecutor both improperly interjected his personal opinion as to the truthfulness of the testimony and suggested to 
the jury that his own, unsworn version of events should be credited ... . 

  
In addition, instances of prosecutorial misconduct on summation deprived defendant of his right to a fair trial. The 
prosecutor improperly denigrated defendant's case by referring to certain contentions as "[a]ll this nonsense," made 
repeated non sequiturs distinguishing the case from the John F. Kennedy assassination, and asserted that the 
defense was "twisting things" and employing "tricks" ... . The prosecutor compounded those statements by 
consistently commenting on witness credibility, calling the defense witnesses "a cast of characters," "people 
com[ing] out of the woodwork," and specifically referring to one witness as "a piece of work." The prosecutor 
accused the defense witnesses of lying, and also argued that one could not believe a certain witness who had a 
lawyer advising her while testifying, stating that he "couldn't tell if those were her words or her lawyer's words when 
she was talking." Not only did the prosecutor state his belief that witnesses had lied, he also alleged that the 
witnesses must have met secretly in order to plan and collude regarding their testimony. That was patently 
improper ... . 

  
In addition to criticizing defendant's case and witnesses, the prosecutor also engaged in misconduct on summation 
by suggesting that an acquittal would require the jury to find a conspiracy by law enforcement ... , by improperly 
suggesting that defendant bore a burden of proof ... , and by misstating a key point of law regarding detention 
incident to a traffic stop... , People v Porter, 2016 NY Slip Op 00852, 4th Dept 2-5-16 
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DEFAMATION 
 

 
 

DEFAMATION (CRITERIA FOR PUBLIC FIGURES EXPLAINED)/DEFAMATION (APPELLATE REVIEW POWERS IN PUBLIC-
FIGURE DEFAMATION CASES)/APPEALS (APPELLATE REVIEW POWERS IN PUBLIC-FIGURE DEFAMATION CASES) 

  
DEFAMATION, APPEALS. 

  
DEFAMATION CRITERIA FOR A PUBLIC FIGURE DESCRIBED; APPELLATE REVIEW POWERS 

IN PUBLIC FIGURE DEFAMATION ACTIONS EXPLAINED. 
  

In affirming Supreme Court's denial of a motion to set aside the verdict in a defamation action, the Second Department 
explained the law as it relates to public figures (here plaintiff was a school superintendent) and the unique powers of the 
appellate courts in this context. The defamation verdict related to a remark on a website stating plaintiff had procured 
enhanced grades for his daughter: 
  

The Constitution, as interpreted in the New York Times case, bars the plaintiff "from recovering damages for a 
defamatory falsehood relating to his official conduct unless he proves that the statement was made with actual 
malice'—that is, with knowledge that it was false or with reckless disregard of whether it was false or not" ... . 
Actual malice must be proved by "clear and convincing evidence" ... . The Court of Appeals has recognized that 
"[t]he usual deference paid by courts to jury verdicts is inapplicable in cases subject to the New York Times Co. v 
Sullivan rule" ... . "[T]he appellate court must make a de novo review of the entire record, and determine whether 
the proof before the trial court supports the finding of actual malice with convincing clarity" ... . Eastwood v 
Hoefer, 2016 NY Slip Op 00674, 2nd Dept 2-3-16 

 
 
 
 
 
 
 

DEFAMATION (MINOR INACCURACIES WILL NOT PREVENT CHARACTERIZATION OF AN ARTICLE ABOUT A 
JUDICIAL PROCEEDING AS FAIR AND TRUE)/LIBEL (MINOR INACCURACIES WILL NOT PREVENT 

CHARACTERIZATION OF AN ARTICLE ABOUT A JUDICIAL PROCEEDING AS FAIR AND TRUE)/CIVIL RIGHTS 
LAW (LIBEL, MINOR INACCURACIES WILL NOT PREVENT CHARACTERIZATION OF AN ARTICLE ABOUT A 

JUDICIAL PROCEEDING AS FAIR AND TRUE) 

  
DEFAMATION, CVIL RIGHTS LAW. 

  
MINOR INACCURACIES WILL NOT PREVENT CHARACTERIZATION OF AN ARTICLE ABOUT A 

JUDICIAL PROCEEDING AS FAIR AND TRUE. 
  

The Third Department determined plaintiff's libel complaint was properly dismissed. The defendant newspaper published 
an article about plaintiff's conviction in a mortgage fraud prosecution which was based upon a press release from the 
Department of Justice (DOJ). Civil Rights Law 74 prohibits a civil action against the publisher of a fair and true report of a 
judicial proceeding. The Third Department explained that minor inaccuracies will not prevent the characterization of an 
article as fair and true: 
  

Civil Rights Law § 74 provides, in relevant part, that "[a] civil action cannot be maintained against any person, firm 
or corporation, for the publication of a fair and true report of any judicial proceeding" and, as such, "cloaks those 
publishing fair and true reports of judicial proceedings with immunity from civil liability" ... . "[A]n article may be 
characterized as 'fair and true' if it is substantially accurate" ... . Moreover, "[a] fair and true report admits of some 
liberality; the exact words of every proceeding need not be given if the substance be substantially stated" ... and 
"there is 'no requirement that a publication report the plaintiff's side of the controversy'" ... . Minor inaccuracies are 
"'not serious enough to remove [a party's] reportage from the protection of Civil Rights Law § 74'" ... . 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00674.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00674.htm
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In light of the foregoing standard, we agree with Supreme Court that defendants' published statements were a fair 
and true representation of the DOJ press release, thus falling within the statutory privilege afforded by Civil Rights 
Law § 74. Although defendants used language that differed slightly from the DOJ press release in their article, 
given plaintiff's criminal charges and convictions detailed in the press release, the language used "does not 
suggest more serious conduct than that actually suggested in the official proceeding" ... . A liberal reading of 
defendants' statements in the context of the article demonstrates that the statements are substantially accurate 
and, thus, a fair and true report of the DOJ press release ... . Bouchard v Daily Gazette Co., 2016 NY Slip Op 
01364, 3rd Dept 2-25-16 

 
 
 
 
 
 

DEFAMATION (QUALIFIED PRIVILEGE FOR PRESS RELEASE ISSUED BY DEPARTMENT OF HEALTH)/PRIVILEGE 
(DEFAMATION, DEPARTMENT OF HEALTH ENTITLED TO QUALIFIED PRIVILEGE RE: PRESS RELEASE)/PUBLIC HEALTH 
LAW (DEFAMATION, DEPARTMENT OF HEALTH ENTITLED TO QUALIFIED PRIVILEGE RE: PRESS RELEASE)/MUNICIPAL 

LAW (DEFAMATION, COUNTY DEPARTMENT OF HEALTH ENTITLED TO QUALIFIED PRIVILEGE RE: PRESS RELEASE) 
  

DEFAMATION, PUBLIC HEALTH LAW, MUNICIPAL LAW. 
  

DEPARTMENT OF HEALTH ENTITLED TO QUALIFIED PRIVILEGE FOR PRESS RELEASE 
ABOUT TATOO-RELATED INFECTIONS, PLAINTIFF UNABLE TO DEMONSTRATE MALICE. 

  
The Fourth Department determined the defendant county Department of Health was entitled to summary judgment on 
plaintiff's defamation cause of action. The Department of Health had linked eight cases of infection to a particular tatoo 
artist. The tatoo artist told the Department he worked for plaintiff Tatoos by Design, Inc., doing business as Hardcore 
Tatoo. The Department issued a press release warning of the infections and noted that the tatoo artist in question 
reported to them he had worked for Hardcore. The Fourth Department held the Department of Health had a qualified 
privilege to issue the health warning and plaintiff was unable to demonstrate the press release was motivated solely by 
malice: 
  

Generally, a statement is subject to a qualified privilege when it is fairly made by a person in the discharge of some 
public or private duty, legal or moral, or in the conduct of his own affairs, in a matter where his interest is 
concerned' " ... . Defendants, as public health officials, had a public duty to inform the public about the hazards of 
potential exposure to the subject tattoo artist's work (see Public Health Law § 2100...), and it was within the scope 
of that duty that the press release containing the allegedly defamatory statements was issued ... . 

  
Once defendants established that the statements in the press release were protected by a qualified privilege, the 
burden shifted to plaintiffs to raise a triable issue of fact "whether the statements were motivated solely by malice" 
... , meaning "spite or a knowing or reckless disregard of a statement's falsity"... . Tattoos By Design, Inc. v 
Kowalski, 2016 NY Slip Op 01091, 4th Dept 2-11-16 
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EMINENT DOMAIN 
 
 

EMINENT DOMAIN (TENANT MAY BE ENTITLED TO COMPENSATION FOR TRADE FIXTURES IN PROPERTY TO WHICH 
VILLAGE ACQUIRED TITLED BY EMINENT DOMAIN)/LANDLORD-TENANT (TENANT MAY BE ENTITLED TO COMPENSATION 

FOR TRADE FIXTURES IN PROPERTY TO WHICH VILLAGE ACQUIRED TITLED BY EMINENT DOMAIN)/TRADE 
FIXTURES (TENANT MAY BE ENTITLED TO COMPENSATION FOR TRADE FIXTURES IN PROPERTY TO WHICH VILLAGE 

ACQUIRED TITLED BY EMINENT DOMAIN) 
  

EMINENT DOMAIN, LANDLORD-TENANT. 
  

QUESTION OF FACT WHETHER TENANT ENTITLED TO COMPENSATION FOR TRADE 
FIXTURES ON PROPERTY TO WHICH VILLAGE ACQUIRED TITLE BY EMINENT DOMAIN. 

  
The Second Department, reversing Supreme Court, determined there was a question of fact whether tenant was entitled 
to compensation for trade fixtures in property to which the village acquired title by eminent domain.  The court explained 
the relevant law: 
  

Providing compensation to a trade fixture owner is in derogation of the common-law rule that government taking of 
real property encompasses the land and everything annexed thereto, including trade fixtures ... . Under the trade 
fixture rule, a tenant who owns the trade fixture, but not the property to which the fixture is annexed, may seek 
compensation for trade fixtures it had a right to remove, but elected not to remove, and thus remained annexed to 
the property at the time of the taking ... . A tenant's right to compensation for fixtures installed on the leasehold 
exists despite provisions in the lease which terminate the lease in the event of a condemnation. Such provisions 
have been interpreted as " an agreement between landlord and tenant that the tenant shall receive out of the 
award no compensation for his leasehold interest. Even so, the tenant retains the right to compensation for his 
interest in any annexation to the real property which but for the fact that the real property has been taken, he would 
have had the right to remove at the end of his lease'" ... . Matter of Village of Spring Val., N.Y.. (Sport Club Intl., 
Inc.), 2016 NY Slip Op 00985, 2nd Dept 2-10-16 
 
 

 
 

EMPLOYMENT LAW 
 

EMPLOYMENT LAW (DISABILITY [PTSD] DISCRIMINATION CAUSES OF ACTION SHOULD HAVE SURVIVED MOTION TO 
DISMISS)/HUMAN RIGHTS LAW (DISABILITY [PTSD] DISCRIMINATION CAUSES OF ACTION SHOULD HAVE SURVIVED 

MOTION TO DISMISS)/REHABILITATION ACT (DISABILITY [PTSD] DISCRIMINATION CAUSES OF ACTION SHOULD HAVE 
SURVIVED MOTION TO DISMISS)/CIVIL PROCEDURE (WHEN THE ALLEGATIONS OF BOTH SIDES ARE EQUALLY 

SUPPORTED, PLAINTIFF MUST PREVAIL IN A MOTION TO DISMISS)/MUNICIPAL LAW (POLICE OFFICERS CAUSES OF 
ACTION FOR DISABILITY [PTSD] DISCRIMINATION SHOULD HAVE SURVIVED MOTION TO DISMISS)/POLICE OFFICERS 

(OFFICER'S CAUSES OF ACTION FOR DISABILITY [PTSD] DISCRIMINATION SHOULD HAVE SURVIVED MOTION TO DISMISS) 
  

EMPLOYMENT LAW, HUMAN RIGHTS LAW, CIVIL PROCEDURE, MUNICIPAL LAW. 
  

POLICE OFFICER'S CAUSES OF ACTION FOR DISABILITY DISCRIMINATION SHOULD HAVE 
SURVIVED THE MOTION TO DISMISS. 

  
The Fourth Department determined plaintiff police officer had stated causes of action for unlawful discrimination based 
upon a disability under the Human Rights Law and the federal Rehabilitation Act. Plaintiff was arrested for DWI and 
entered a rehabilitation program where he was diagnosed as suffering from post-traumatic stress disorder stemming from 
his work in New York City after the 9-11 attack. Plaintiff was terminated upon completion of the rehabilitation program. 
The city argued his termination was based on the DWI, but plaintiff alleged other officers, who were not disabled, were not 
terminated after committing a criminal offense. The Fourth Department noted that when the plaintiff's and defendant's 
arguments are equally supported, plaintiff must prevail in a motion to dismiss: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00985.htm
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Plaintiff sufficiently stated a cause of action for disability discrimination under the Human Rights Law by alleging 
that: he has a disability and is therefore a member of a protected class; he is qualified for his position; he suffered 
an adverse employment action, i.e., termination of his employment; and the termination occurred under 
circumstances giving rise to an inference of discrimination ... . Similarly, plaintiff sufficiently stated a cause of action 
for discriminatory termination under the Rehabilitation Act by alleging that: "(1) he has a disability; (2) he is 
otherwise qualified to perform the job; (3) he was terminated solely because of his disability; and (4) the program or 
activity receives federal funds" ... . ... 
  
In support of those causes of action, plaintiff alleged that the City did not terminate the employment of two 
nondisabled employees after they were arrested for criminal misconduct, thus raising an inference that his 
termination was based upon his disability. The court stated in its decision that plaintiff's allegations "equally 
support" the conclusions that those two employees and plaintiff were similarly situated, and that they were not 
similarly situated. On the motion to dismiss pursuant to CPLR 3211 (a) (7), however, facts that equally support 
opposing inferences must be resolved in plaintiff's favor ... . Regan v City of Geneva, 2016 NY Slip Op 01101, 4th 
Dept 2-11-16 

 
 

ENVIRONMENTAL LAW 
  

 ENVIRONMENTAL LAW (PETITIONERS DID NOT ALLEGE ENVIRONMENTAL INJURY, DID NOT HAVE STANDING TO ANNUL 

NEGATIVE DECLARATION UNDER SEQRA)/STANDING (SEQRA, PETITIONERS DID NOT ALLEGE ENVIRONMENTAL INJURY, 
DID NOT HAVE STANDING)/STATE ENVIRONMENTAL QUALITY REVIEW ACT [SEQRA] (PETITIONERS DID NOT ALLEGE 

ENVIRONMENTAL INJURY, DID NOT HAVE STANDING TO ANNUL NEGATIVE DECLARATION UNDER SEQRA) 

  
ENVIRONMENTAL LAW. 

  
PETITIONERS DID NOT HAVE STANDING TO SEEK ANNULMENT OF A NEGATIVE 

DECLARATION UNDER THE STATE ENVIROMMENTAL QUALITY REVIEW ACT (SEQRA); 
PETITIONERS DID NOT ALLEGE "ENVIRONMENTAL INJURY." 

  
  
In an action seeking to annul a negative declaration under the State Environmental Quality Review Act (SEQRA), the 
Fourth Department determined the petitioners did not allege an environmental injury, and therefore did not have standing 
to bring the petition. The petition concerned the construction of an Erie Community College building on the Amherst 
campus. Apparently, the underlying basis for the petition was the fact that that the new construction was not in the City of 
Buffalo, but rather was in a suburb. The court explained that the "injuries" described by the petitioners, such as difficulty in 
commuting to the new location, were not the type of "environmental injury" contemplated by SEQRA: 
  

Despite the responsibility of every citizen to contribute to the preservation and enhancement of the quality of the 
environment, there is a limit on those who may raise environmental challenges to governmental actions ... . Those 
seeking to raise SEQRA challenges must establish both "an environmental injury that is in some way different from 
that of the public at large, and . . . that the alleged injury falls within the zone of interests sought to be protected or 
promoted by SEQRA" ... .  

  
Here, petitioners failed to establish that they have suffered an environmental injury. In opposition to the motion to 
dismiss, each petitioner submitted an affidavit discussing how he had been allegedly harmed. Petitioner Wilfred 
Turner stated that, as a student at ECC, he would be harmed by the proposed construction because he did not own 
a motor vehicle, and it would be both expensive and inconvenient for him and other similarly situated students to 
use public transportation to attend classes at the Amherst Campus. Petitioner Joel Giambra, the former County 
Executive of Erie County, stated that, if the proposed facility were constructed on the Amherst Campus instead of 
within the City of Buffalo, "[he] would be harmed in that all of the work [he had] done and all of the procedures [he 
had] fought for would be shown to have been useless." Finally, petitioner Joseph Golombek, Jr., a City Council 
member for the City of Buffalo (City), stated that he would be harmed because of the "unfavorable decision on the 
placement of the facility" inasmuch as his "constituents [would] certainly judge [him] according to how well he 
accomplished [his] tasks," such as safeguarding the City from "adverse economic decisions" and "promot[ing] the 
expansion of business and economic opportunity within the City." None of those alleged injuries constitutes an 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01101.htm
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environmental injury under SEQRA ... . Matter of Turner v County of Erie, 2016 NY Slip Op 00806, 4th Dept 2-
5-16 

 
 
 
 
 

ENVIRONMENTAL LAW (1987 NEGATIVE DECLARATION WITH RESPECT TO A PRELIMINARY PLAT APPLICATION DID NOT 
EXPIRE, HOWEVER, BECAUSE OF CHANGES TO THE PROJECT, PLANNING BOARD HAS POWER TO AMEND OR RESCIND 

THE NEGATIVE DECLARATION)/STATE ENVIRONMENT QUALITY REVIEW ACT [SEQRA] (1987 NEGATIVE DECLARATION 
WITH RESPECT TO A PRELIMINARY PLAT APPLICATION DID NOT EXPIRE, HOWEVER, BECAUSE OF CHANGES TO THE 

PROJECT, PLANNING BOARD HAS POWER TO AMEND OR RESCIND THE NEGATIVE DECLARATION)/LAND USE (SEQRA, 
1987 NEGATIVE DECLARATION WITH RESPECT TO A PRELIMINARY PLAT APPLICATION DID NOT EXPIRE, HOWEVER, 
BECAUSE OF CHANGES TO THE PROJECT, PLANNING BOARD HAS POWER TO AMEND OR RESCIND THE NEGATIVE 

DECLARATION) 

  
ENVIRONMENTAL LAW, LAND USE. 

  
1987 NEGATIVE DECLARATION DID NOT EXPIRE AND REMAINS VALID WITH RESPECT TO A 

PRELIMINATY PLAT APPLICATION; HOWEVER, BECAUSE OF CHANGES MADE TO THE 
PROJECT, THE PLANNING BOARD HAS THE POWER TO AMEND OR RESCIND THE 

NEGATIVE DECLARATION. 
  

The Second Department determined that a 1987 negative declaration with respect to a preliminary plat application had not 
expired and was still valid. Therefore, the planning board's determination that a new State Environmental Quality Review 
Act (SEQRA) review was necessary was annulled. However, since changes had been made to the project, the planning 
board has the power to amend or rescind the original negative declaration: 
  

...[I]n light of ... the changes to the project, the Planning Board has the responsibility to assess whether the 1987 
negative declaration should be amended (see 6 NYCRR 617.7[e][1]) or "must" be rescinded (6 NYCRR 617.7[f][1]) 
under the standards set forth in 6 NYCRR 617.7(e) and (f) ... . The provisions of 6 NYCRR 617.7(e) and (f) 
specifically authorize an agency to take into account changes in projects, new information, and changed 
circumstances affecting a project. 

  
The Planning Board erroneously concluded that the amendment and rescission provisions were, by their terms, 
inapplicable. Rescission and amendment are authorized "[a]t any time prior to [the lead agency's] decision to . . . 
approve an action" (6 NYCRR 617.7[e], [f]). Here, the Planning Board has never given final approval for subdivision 
of the entire parcel or for subdivision of the portion of the parcel the plaintiffs/petitioners now seek to develop. 
Accordingly, contrary to its conclusion otherwise, the Planning Board is still authorized to assess possible adverse 
environmental impacts with respect to the proposed East Mountain North subdivision pursuant to 6 NYCRR 
617.7(e) and (f). Leonard v Planning Bd. of Town of Union Vale, 2016 NY Slip Op 01156, 2nd Dept 2-17-16 
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FAMILY LAW 
 
 

FAMILY LAW (DSS DID NOT MAKE DILIGENT EFFORTS TO STRENGTHEN PARENTAL RELATIONSHIP, TERMINATION OF 
PARENTAL RIGHTS REVERSED)/PARENTAL RIGHTS (TERMINATION REVERSED, DSS DID NOT MAKE DILIGENT EFFORST TO 
STRENGTHEN RELATIONSHIP)/TERMINATION OF PARENTAL RIGHTS (REVERSED, DSS DID NOT MAKE DILIGENT EFFORTS 

TO STRENGTHENN RELATIONSHIP) 

  
FAMILY LAW. 

  
DSS FAILED TO DEMONSTRATE DILIGENT EFFORTS TO STRENGTHEN PARENTAL 

RELATIONSHIP, TERMINATION OF FATHER'S PARENTAL RIGHTS REVERSED. 
  

The Second Department, reversing Family Court, determined the Department of Social Services (DSS) did not make 
diligent efforts to strengthen the relationship between father and the children before seeking termination of the father's 
parental rights on the ground of permanent neglect: 
  

In proceedings to terminate parental rights based on permanent neglect, the agency must first establish, by clear 
and convincing evidence, that it made diligent efforts to encourage and strengthen the parental relationship with the 
child (see Social Services Law § 384-b[7][a]...). The efforts must include reasonable attempts at providing 
counseling, scheduling regular visitation with the child, providing other services to the parent to overcome the 
particular problems that separated the parent from his or her child, and informing the parent of his or her child's 
progress (see Social Services Law § 384-b[7][f]...). The court "shall also consider the particular constraints, 
including but not limited to, limitations placed on family contact and the unavailability of social or rehabilitative 
services to aid in the development of a meaningful relationship between the parent and his or her child, that may 
impact the parent's ability to substantially and continuously or repeatedly maintain contact with his or her child and 
to plan for the future of his or her child" (Social Services Law § 384-b[7][a]). 

  
Here, DSS failed to meet its initial burden of demonstrating that it exercised diligent efforts to strengthen the 
parental relationship between the father and his children ... . DSS's evidence demonstrated that its caseworkers' 
focus was on the mother's relationship with the children, as she was the initial subject of the proceedings and the 
father was not a party thereto. Further, although the evidence adduced at the fact-finding hearing showed that the 
DSS caseworkers advised the father to seek unsupervised visitation with the children since the supervised visits 
were positive, the evidence also showed that DSS did not support such unsupervised visitation and was aware that 
the father's access to the children was limited by the order of protection. Moreover, although DSS scheduled 
supervised visits between the father and the children and provided the father with notices of regularly scheduled 
permanency hearings and service plan reviews, it did little more to determine the particular problems facing the 
father with respect to the return of his children and did not make affirmative, repeated, and meaningful efforts to 
assist him in overcoming these handicaps before it commenced these proceedings ... . Further, DSS's evidence 
demonstrated that the father satisfied all requests that DSS made of him, which included attending a parenting 
class and marriage counseling, and showed himself to be a loving and appropriate parent at the supervised 
visitation sessions.  Matter of Gabriel B. S.-P. (Anonymous) (Franklin S. (Anonymous)), 2016 NY Slip Op 
00645, 2nd Dept 2-3-16 
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FAMILY LAW (EXCESSIVE PUNISHMENT BY FATHER CONSTITUTED SUFFICIENT CHANGE IN CIRCUMSTANCES, CUSTODY 
AWARDED TO MOTHER)/CUSTODY (EXCESSIVE PUNISHMENT BY FATHER CONSTITUTED SUFFICIENT CHANGE IN 

CIRCUMSTANCES, CUSTODY AWARDED TO MOTHER) 
  

FAMILY LAW. 
  

MOTHER DEMONSTRATED CHANGE IN CIRCUMSTANCES RELATED TO EXCESSIVE 
PUNISHMENT BY HUSBAND; FAMILY COURT REVERSED, CUSTODY AWARDED TO 

MOTHER. 
  

The Fourth Department reversed Family Court finding changes in circumstances sufficient to modify the custody 
arrangement and award sole physical custody to mother. The evidence demonstrated father imposed excessive corporal 
punishment. The Fourth Department noted the Family Court judge placed too much emphasis on mother's sexual 
conduct: 
  

Although the father testified that each of [the] types of physical discipline was a one-time occurrence, the records of 
the daughter's medical examination documenting that the daughter had "multiple bruises all over her body in 
different stages of healing," as well as the son's statements with respect to the frequency of the father's physical 
discipline, support the finding that the father repeatedly inflicted excessive corporal punishment on the daughter. 
We thus conclude that there was a sufficient change in circumstances to warrant an inquiry into the best interests 
of the children ... . Furthermore, even crediting the father's assertion that the daughter's injuries resulted from 
tantrums, we conclude that there was a sufficient change in circumstances inasmuch as the father was admittedly 
unable to handle the daughter's behavioral issues, resorted to inappropriate physical discipline to punish the 
daughter for her alleged misbehavior, and requested that the mother remove the daughter from his care ... . 

  
We further agree with the mother and the AFC that the court's custody determination lacks a sound and substantial 
basis in the record ... . Upon our review of the relevant factors ... , "including an evaluation of the character and 
relative parental fitness of the parties" ... , we conclude that it is in the best interests of the children to award the 
mother sole legal and primary physical custody. Matter of DeJesus v Gonzalez, 2016 NY Slip Op 01059, 4th 
Dept 2-11-16 
 
 
 
 
 
 
FAMILY LAW (REQUIREMENTS OF CHILD SUPPORT STANDARDS ACT NOT MET BY SUPREME COURT, ORDER 

MODIFIED)/CHILD SUPPORT STANDARDS ACT (REQUIREMENTS OF CHILD SUPPORT STANDARDS ACT NOT MET BY 
SUPREME COURT, ORDER MODIFIED) 

  

FAMILY LAW. 
  

PROCEDURES MANDATED BY THE CHILD SUPPORT STANDARD ACTS NOT FOLLOWED; 
SUPREME COURT'S ORDER MODIFIED. 

  
The First Department, in a full-fledged opinion by Justice Gische, determined Supreme Court did not follow the statutory 
requirements of the Child Support Standards Act (CSSA) and modified Supreme Court's order. Supreme Court directed 
plaintiff-father to pay 100% of private school tuition for the child, and further ordered that plaintiff-father pay 100% of the 
cost of extracurricular, weekend and summer activities for the child. The First Department determined, under the CSSA, 
the extracurricular, weekend and summer activities should have been factored into child support. The court further 
determined that, because father and mother never married and lived together for only four months, the discussions 
between mother and father about private school for the child were not a sufficient ground for ordering father to pay for 
private school. The private school and extracurricular weekend and summer activities portions of Supreme Court's order 
were vacated. The court explained the procedural requirements of the CSSA as follows: 
  

The CSSA first requires a calculation of child support amount (Domestic Relations Laws 240 [1-b] [b][3]). It then 
allows for the payment of certain categories of enumerated add on expenses, prorated according to the parents' 
relative incomes. The add on expenses permitted are expressly stated within the statute, with their own specific 
standards and considerations justifying the making of such an award. The add on expenses expressly addressed in 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01059.htm
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the CSSA are: (1) child care expenses when a custodial parent is working, looking for work and/or engaged in an 
educational or training program that will lead to employment (Family Court Act § 413[1][c][4]; Domestic Relations 
Law § 240[1-b][c][4],[6]); (2) health insurance and unreimbursed medical expenses (Family Court Act § 413[1][c][5]; 
Domestic Relations Law § 240[1-b][c][5]; and (3) educational expenses (Family Court Act § 413[1][c][7]; Domestic 
Relations Law § 240[1-b][7]). Not expressly delineated as add on expenses in the statute are summer, extra 
curricular and/or weekend activities. Basic child support, when calculated properly, is presumed to meet all the 
child's basic needs. Thus, the expenses of leisure, extracurricular and enrichment activities, such as after school 
clubs, sporting activities, etc., are usually not awarded separately, but are encompassed within the basic child 
support award. That is not to say that a court cannot order a parent to pay for these expenses over and above 
basic child support. If a court does so, however, it is a deviation from the basic statutory formula and requires an 
analysis under the commonly referred to paragraph "f" factors. Pursuant to Domestic Relations Law § 240 [1-b][f] 
(Family Court Act § 413[1][f]) "[u]nless the court finds that the non-custodial parent['s] pro-rata share of the basic 
child support obligation is unjust or inappropriate, which finding shall be based upon consideration of [certain] 
factors" enumerated in the CSSA, the child support calculation under the statute is presumptively correct. There 
are 10 enumerated factors to consider before deviating. They include the financial resources of the parties and 
child, the health, needs and aptitude of the child; the standard of living the child would have enjoyed had the 
household not been dissolved; tax consequences; nonmonetary contributions that a parent makes; educational 
needs of either parent; disparity in income of the parents; other child support obligation of the non-custodial parent; 
extraordinary expenses incurred in visitation and any other factor that the court finds relevant (Family Court Act § 
[1][f]; Domestic Relations Law § 240[1-b][f]). Although all the factors do not have to present, the court needs to 
articulate its reasons for making such a deviation from basic child support and relate those reasons to the statutory 
paragraph f factors ... . Michael J.D. v Carolina E.P., 2016 NY Slip Op 01252, 1st Dept 2-18-16 
 
 
 
 
 
 

FAMILY LAW (JUVENILE DELINQUENCY, COURT SHOULD HAVE GRANTED AN ADJOURNMENT IN CONTEMPLATION OF 
DISMISSAL RATHER THAN IMPOSING A PERIOD OF PROBATION)/JUVENILES (FAMILY COURT SHOULD HAVE GRANTED AN 

ADJOURNMENT IN CONTEMPLATION OF DISMISSAL RATHER THAN IMPOSING A PERIOD OF PROBATION)/LEAST 
RESTRICTIVE ALTERNATIVE (FAMILY COURT SHOULD HAVE GRANTED AN ADJOURNMENT IN CONTEMPLATION OF 

DISMISSAL RATHER THAN IMPOSING A PERIOD OF PROBATION)/SENTENCING (JUVENILE DELINQUENCY, FAMILY COURT 
SHOULD HAVE GRANTED AN ADJOURNMENT IN CONTEMPLATION OF DISMISSAL RATHER THAN IMPOSING A PERIOD OF 

PROBATION) 
  

FAMILY LAW. 
  

FAMILY COURT SHOULD HAVE GRANTED AN ADJOURNMENT IN CONTEMPLATION OF 
DISMISSAL AS THE LEAST RESTRICTIVE ALTERNATIVE, RATHER THAN IMPOSING A 

PERIOD OF PROBATION; PETITION DISMISSED. 
  

The Second Department determined a juvenile, Nigel H, who admitted committing what would constitute a misdemeanor 
arson offense, should have been granted an adjournment in contemplation of dismissal as the least restrictive sentencing 
alternative. The period of probation should not have been imposed. Because the probation term had expired, the court 
dismissed the petition, noting the potential consequences of a record of the offense: 
  

The Family Court was required to impose the least restrictive available alternative consistent with the needs and 
best interests of Nigel H. and the need for protection of the community (see Family Ct Act § 352.2[2][a]). This "least 
restrictive available alternative" requirement compels the Family Court to balance the needs of the juvenile and the 
need for the protection of the community (see Family Ct Act § 352.2[2][a]...). 

  
... [T]he least restrictive dispositional alternative available to the Family Court in this juvenile delinquency 
proceeding was the imposition of an adjournment in contemplation of dismissal. Family Court Act § 315.3(1) 
provides, in relevant part, that "[a]n adjournment in contemplation of dismissal is an adjournment of the proceeding, 
for a period not to exceed six months, with a view to ultimate dismissal of the petition in furtherance of justice." 
Permissible terms and conditions of an adjournment in contemplation of dismissal may include "supervision by the 
probation service" (Family Ct Act § 315.3[2]). * * * 
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Here, the Family Court improvidently exercised its discretion in imposing a period of probation. Given Nigel H.'s 
many positive characteristics, his lack of prior criminal or behavioral issues, the services and support he is already 
receiving as a result of his placement in foster care, and the minimal risk that he poses to the community, an 
adjournment in contemplation of dismissal was warranted ... . Matter of Nigel H., 2016 NY Slip Op 01326, 2nd 
Dept 2-24-16 
 
 
 
 
 
 

FAMILY LAW (FINDING OF EXTRAORDINARY CIRCUMSTANCES JUSTIFYING NONPARENT CUSTODY REVERSED)/APPEALS 
(FAMILY LAW, FINDING OF EXTRAORDINARY CIRCUMSTANCES JUSTIFYING NONPARENT CUSTODY IS APPEALABLE BY 

MOTHER EVEN THOUGH CUSTODY WAS AWARDED TO MOTHER) 
  

FAMILY LAW, APPEALS. 
  

FAMILY COURT APPLIED THE WRONG LAW RE: EXTRAORDINARY CIRCUMSTANCES 
JUSTIFYING THE AWARD OF CUSTODY TO A NONPARENT; EXTRAORDINARY 

CIRCUMSTANCES FINDING IS APPEALABLE EVEN THOUGH CUSTODY WAS AWARDED TO 
MOTHER. 

  
The Third Department reversed Family Court's finding that extraordinary circumstances justified the award of custody of 
the child to mother's cousin. After finding extraordinary circumstances supporting the award of custody to a nonparent had 
been demonstrated, Family Court went on to find that the best interests of the child required an award of custody to 
mother. The Third Department noted that a finding of extraordinary circumstances justifying the award of custody to a 
nonparent is appealable by the mother, even though custody was ultimately awarded to her. In making the "extraordinary 
circumstances" finding, Family Court had erroneously relied on Domestic Relations Law 72, which applies only to custody 
awards to grandparents. The court explained the correct applicable law: 
  

"[A] parent has a claim of custody of his or her child, superior to that of all others, in the absence of surrender, 
abandonment, persistent neglect, disruption of custody over an extended period of time or other extraordinary 
circumstances" ... . "[T]he nonparent bears the heavy burden of proving extraordinary circumstances and the 
existence of a prior consent order of custody in favor of the nonparent is not sufficient to demonstrate extraordinary 
circumstances" ... . "The extraordinary circumstances analysis must consider 'the cumulative effect' of all issues 
present in a given case" ..., including, among others, "the length of time the child has lived with the nonparent, the 
quality of that relationship and the length of time the . . . parent allowed such custody to continue without trying to 
assume the primary parental role" ... . Since a finding of extraordinary circumstances may have enduring 
consequences for the parent ... , it can be challenged on appeal even if, as here, the parent ultimately obtained 
custody. Matter of Brown v Comer, 2016 NY Slip Op 01218, 3rd Dept 2-18-16 

  
 
 
 

  
FAMILY LAW (FAMILY COURT DID NOT HAVE AUTHORITY TO REVOKE FIREARMS PERMIT AS PART OF ORDER OF 

PROTECTION)/ORDER OF PROTECTION (FAMILY COURT DID NOT HAVE AUTHORITY TO REVOKE FIREARMS PERMIT AS 
PART OF ORDER OF PROTECTION)/FIREARMS PERMIT (FAMILY COURT DID NOT HAVE AUTHORITY TO REVOKE FIREARMS 

PERMIT AS PART OF ORDER OF PROTECTION) 
  

FAMILY LAW, FIREARMS PERMIT. 
  

FAMILY COURT DID NOT HAVE AUTHORITY TO REVOKE FIREARMS PERMIT AS PART OF AN 
ORDER OF PROTECTION. 

  
The Fourth Department determined Family Court did not have the authority to revoke respondent's firearm permit as part 
of an order of protection: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01326.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01326.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01218.htm


 

 42 

Under Family Court Act § 846-a, the court may revoke a license to carry and possess a firearm "[i]f the court 
determines that the willful failure to obey [a protective] order involves violent behavior constituting the crimes of 
menacing, reckless endangerment, assault or attempted assault." Where, as here, no such determination is made, 
the court is not authorized to revoke a respondent's firearms permit ... . Moreover, restriction of respondent's right 
to use or possess firearms was not warranted under Family Court Act § 842-a, inasmuch as the court did not find, 
and could not find based on the evidence at the hearing, "that the conduct which resulted in the issuance of the 
order of protection involved (i) the infliction of physical injury . . . , (ii) the use or threatened use of a deadly weapon 
or dangerous instrument . . . , or (iii) behavior constituting any violent felony offense" (§ 842-a [2] [a]), or that there 
is a "substantial risk that the respondent may use or threaten to use a firearm unlawfully against the person or 
persons for whose protection the order of protection is issued" (§ 842-a [2] [b]). We thus modify the order by 
vacating the provision directing that respondent is not to use or possess firearms nor hold or apply for a pistol 
permit during the pendency of the order. Matter of Schoenl v Schoenl, 2016 NY Slip Op 01060, 4th Dept 2-11-
16 

  

 
  

FRAUD 
  

 

 FRAUD (CONCLUSORY ALLEGATIONS OF AIDING AND ABETTING FRAUD INSUFFICIENT)/CIVIL PROCEDURE 

(CONCLUSORY ALLEGATIONS OF AIDING AND ABETTING FRAUD INSUFFICIENT)/REAL ESTATE (TITLE INSURANCE 
COMPANY HIRED BY ONE PARTY, ABSENT FRAUD, CAN NOT BE SUED FOR NEGLIGENCE BY THIRD PARTY)/TITLE 

INSURANCE (TITLE INSURANCE COMPANY HIRED BY ONE PARTY, ABSENT FRAUD, CAN NOT BE SUED FOR NEGLIGENCE 
BY THIRD PARTY) 

  
FRAUD, CIVIL PROCEDURE, REAL ESTATE. 

  
AIDING AND ABETTING FRAUD CAUSE OF ACTION AGAINST TITLE INSURANCE COMPANY 
PROPERLY DISMISSED, THE ALLEGATIONS WERE CONCLUSORY WITH NO SUPPORTING 

DETAIL. 
  

The Second Department determined a petition to set aside a deed was properly dismissed as against the title insurance 
company (Fidelity). Fidelity issued a policy to the purchaser of real property which was part of an estate. The 
petition alleged Fidelity aided and abetted fraud, in that the sale of the insured property was done without the consent of 
the administrator or Surrogate's Court. The Second Department held that, absent fraud, a third party could not sue Fidelity 
for negligence and the allegations of aiding and abetting fraud did not meet pleading requirements: 
  

"[A] title company hired by one party is not, absent evidence of fraud, collusion, or other special circumstance, 
subject to suit for negligent performance by one other than the party who contracted for its services" ... . Contrary to 
the administrator's contention, the petition fails to state a cause of action against Fidelity to recover damages for 
aiding and abetting fraud ... . "To plead a cause of action to recover damages for aiding and abetting fraud," the 
pleading "must allege the existence of an underlying fraud, knowledge of the fraud by the aider and abettor, and 
substantial assistance by the aider and abettor in the achievement of the fraud" ... . Here, the petition consists of 
bare, conclusory allegations, without any supporting detail, which do not meet the specificity requirements of CPLR 
3016(b) to sufficiently plead the existence of an underlying fraud, knowledge thereof on the part of Fidelity, or 
substantial assistance in achievement of the fraud ... . Matter of Woodson (Clarke), 2016 NY Slip Op 00698, 2nd 
Dept 2-3-16 
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FRAUD (TWO STATUTES OF LIMITATIONS EXPLAINED)/FRAUD (SIGNING DOCUMENT WITHOUT READING IT)/CONTRACT 
LAW (SIGNING DOCUMENT WITHOUT READING CONSTITUTES AGREEMENT)/CIVIL PROCEDURE (PROOF BURDENS RE: 

MOTION TO DISMISS FRAUD CAUSE OF ACTION AS TIME-BARRED)/STATUTE OF LIMITATIONS (FRAUD) 

  
  

FRAUD, CIVIL PROCEDURE, CONTRACT LAW. 
  

FRAUD CAUSE OF ACTION STEMMING FROM THE SIGNING OF A DOCUMENT WITHOUT 
READING IT DISMISSED AS TIME BARRED; RELEVANT STATUTES OF LIMITATIONS AND 

BURDENS OF PROOF EXPLAINED. 
  

The Second Department determined plaintiff's cause of action for fraud was time-barred because it accrued when she 
signed the allegedly fraudulent document without reading it. The court explained the two statutes of limitations which 
apply to fraud and the related burdens of proof in a motion to dismiss: 
  

An action alleging fraud must be commenced within "the greater of six years from the date the cause of action 
accrued or two years from the time the plaintiff or the person under whom the plaintiff claims discovered the fraud, 
or could with reasonable diligence have discovered it" (CPLR 213[8]; see CPLR 203[g]...). "On a motion to dismiss 
a complaint pursuant to CPLR 3211(a)(5) on statute of limitations grounds, the moving defendant must establish, 
prima facie, that the time in which to commence the action has expired" ... . "The burden then shifts to the plaintiff 
to raise a question of fact as to whether the statute of limitations is tolled or is otherwise inapplicable, or whether 
the plaintiff actually commenced the action within the applicable limitations period"... . 

  
Where a plaintiff relies upon the two-year discovery exception to the six-year limitations period, " [t]he burden of 
establishing that the fraud could not have been discovered prior to the two-year period before the commencement 
of the action rests on the plaintiff who seeks the benefit of the exception'" * * *  ... [A]lthough "mere suspicion" will 
not substitute for knowledge of the fraudulent act ..., a plaintiff may not " shut his [or her] eyes to facts which call for 
investigation ... . 

  
Here, the gravamen of the plaintiff's complaint is fraud in the factum, that she was induced to sign documents 
without being advised of their contents ... . However, "[a] party who signs a document without any valid excuse for 
not having read it is conclusively bound' by its terms" ... . In this case, the plaintiff admitted that she neither read 
nor inquired about the contents of the documents upon which she relies to establish the fraud before she signed 
them, yet she failed to proffer any valid excuse for her failure to do so. Under these circumstances, the plaintiff is 
conclusively presumed to have agreed to the terms of those documents ... and, accordingly, cannot establish that 
she lacked knowledge from which she could have discovered the alleged fraud with reasonable diligence ... 
. Cannariato v Cannariato, 2016 NY Slip Op 00650, 2nd Dept 2-3-16 

  
  

 
 

INSURANCE LAW 
 

 

INSURANCE LAW (COVERAGE EXCLUDED FROM POLICY AND ADDED BACK IN BY ENDORSEMENT REQUIRED TIMELY 
DISCLAIMER)/POLICY EXCLUSION (INSURANCE, COVERAGE EXCLUDED FROM POLICY AND ADDED BACK IN BY 

ENDORSEMENT REQUIRED TIMELY DISCLAIMER)/DISCLAIMER (INSURANCE, COVERAGE EXCLUDED FROM POLICY AND 
ADDED BACK IN BY ENDORSEMENT REQUIRED TIMELY DISCLAIMER) 

  
INSURANCE LAW. 

  
COVERAGE AT ISSUE WAS THE SUBJECT OF A POLICY EXCLUSION (WHICH WAS THEN 
ADDED BACK IN BY AN ENDORSEMENT); BECAUSE THE COVERAGE WAS NOT OUTSIDE 

THE SCOPE OF THE POLICY A TIMELY DISCLAIMER WAS REQUIRED. 
  

The First Department, reversing Supreme Court, determined the insurance coverage at issue was the subject of a policy 
exclusion which required a timely disclaimer. The disclaimer was deemed untimely and ineffective. The plaintiff city was 
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an additional insured on a general liability policy issued by defendant insurance company. The city was a defendant in a 
lawsuit alleging negligence by the Administration for Children's Services resulting in the abuse and death of decedent. 
The policy excluded coverage for "abuse or molestation" but an endorsement added that coverage back in. The First 
Department noted that if "abuse or molestation" was outside the scope of the policy, no disclaimer would have been 
necessary. However, because "abuse or molestation" coverage was eliminated by a policy exclusion (and then added 
back in) a timely disclaimer was mandatory: 
  

When a claim falls outside the scope of an insurance policy's coverage portion, a disclaimer of coverage is 
unnecessary because the policy did not contemplate coverage in the first instance and requiring coverage for a 
failure to disclaim in such instances "would create coverage where it never existed" ... . By contrast, when a refusal 
to provide coverage is based on a policy exclusion, a timely disclaimer of coverage is necessary to invoke the 
policy exclusion ... . Here, abuse and molestation claims occurring during the policy period but not reported until 
afterwards were eliminated from coverage by the exclusion but not added back in by the endorsement, and thus 
required a disclaimer (id. ), which defendant failed to timely provide. City of New York v Granite State Ins. 
Co., 2016 NY Slip Op 01124, 1st Dept 2-16-16 
  
  
  
  
  
  

INSURANCE LAW (QUESTION OF FACT WHETHER A SPECIAL RELATIONSHIP SUPPORTED AN INSURANCE MALPRACTICE 
ACTION)/MALPRACTICE, INSURANCE (QUESTION OF FACT WHETHER A SPECIAL RELATIONSHIP SUPPORTING AN 

INSURANCE MALPRACTICE ACTION EXISTED) 

  

INSURANCE LAW. 
  

QUESTION OF FACT WHETHER A SPECIAL RELATIONSHIP EXISTED WHICH WOULD 
SUPPORT THE INSURANCE MALPRACTICE ACTION. 

  
The Third Department, reversing Supreme Court, determined a question of fact had been raised whether a special 
relationship had developed between plaintiff (the insured) and plaintiff's insurance agency (defendant Cardell), such that 
plaintiff could maintain an action for insurance malpractice. Plaintiff put on rodeos and procured insurance from defendant 
for each event. One policy mistakenly excluded coverage for injuries caused by animals. Another policy didn't cover the 
trailers used to transport the rodeo animals. After the rodeo, a few animals escaped as they were about to be loaded onto 
trailers and injured several people. Both carriers disclaimed coverage. The court explained the law re: a special 
relationship between an insured and the insurance agency: 
  

Although an insurance agent's common-law duty to his or her clients does not include a continuing duty to advise 
the clients on appropriate coverage or to recommend additional coverage that the clients did not request ..., an 
agent may be liable for failing to provide appropriate advice in circumstances where there is a special relationship. 
As pertinent here, such a relationship may arise when "there is a course of dealing over an extended period of time 
which would have put objectively reasonable insurance agents on notice that their advice was being sought and 
specially relied on" ... . The question whether a special relationship exists between an insurance agent and a client 
giving rise to a duty to guide and advise the client is a factual determination that "is governed by the particular 
relationship between the parties and is best determined on a case-by-case basis" ... . Here, plaintiff testified that he 
had purchased his business and personal insurance from defendant for at least six years, that he knew little about 
insurance and that he relied upon defendant to obtain the appropriate coverage for his rodeo operations. He stated 
that he had never seen any of the rodeo insurance policies that defendant procured on his behalf, that insurance 
certificates were the only documents ever provided to him, and that "with [Cardell] being my agent for years, I took 
that as he was representing me and making sure that I was covered." As for the failure to include the trailer in the 
schedule of covered vehicles in plaintiff's automobile insurance policy — which defendant had also procured — 
plaintiff stated that he understood that his trailers were covered by his truck insurance and that he was never 
advised that his trailers should be separately listed as covered vehicles until after the ... incident. Finch v Steve 
Cardell Agency, 2016 NY Slip Op 01231, 3rd Dept 2-18-16 
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INSURANCE LAW (FAILURE TO NOTIFY INSURER OF UNDERLYING LAWSUIT ENTITLED INSURER TO DISCLAIM COVERAGE 
WITHOUT A SHOWING OF PREJUDICE)/DISCLAIMER (INSURANCE, FAILURE TO NOTIFY INSURER OF UNDERLYING 

LAWSUIT ENTITLED INSURER TO DISCLAIM COVERAGE WITHOUT A SHOWING OF PREJUDICE) 
  

INSURANCE LAW. 
  

GENERAL CONTRACTOR'S FAILURE TO TIMELY NOTIFY INSURER OF UNDERLYING 
LAWSUIT BY INJURED WORKER ENTITLED INSURER TO DISCLAIM COVERAGE WITHOUT A 

SHOWING OF PREJUDICE. 
  

The Third Department, reversing Supreme Court, determined defendant insurer properly disclaimed coverage because 
the insured, plaintiff general contractor, did not timely notify the insurer of a lawsuit brought by an injured construction 
worker. Plaintiff was not notified of the suit because it had not appointed a new registered agent for service to replace a 
defunct agent (not an adequate excuse). The court noted that the "no prejudice" rule applied to the disclaimer, meaning 
that the insured need not show it was prejudiced by the lack of notice to disclaim: 
  

The liability insurance policy at issue here "contain[s] clauses requiring [plaintiff] to provide prompt notice of [both] 
an occurrence implicating coverage" and any ensuing legal action ... . "The insurer's receipt of such notice is 
therefore a condition precedent to its liability under the policy," and a failure to give that notice "may allow an 
insurer to disclaim its duty to provide coverage" ... . At the time the policy here was issued, "[n]o showing of 
prejudice [was] required" to justify a disclaimer ... . The absence of a need to demonstrate prejudice represented "a 
limited exception to th[e] general rule," and was justified by a primary "insurer's need to protect itself from fraud by 
investigating claims soon after the underlying events; to set reserves; and to take an active, early role in settlement 
discussions" ... . 

  
There is no dispute that plaintiff provided timely notice of the underlying accident, but it is equally clear that plaintiff 
failed to "[n]otify [defendant] as soon as practicable" that the personal injury action had been commenced. Indeed, 
plaintiff never gave notice to defendant, although counsel for Speirs did so approximately four months after papers 
had been served ... . That delay, "in the absence of an excuse or mitigating factors, is unreasonable as a matter of 
law" ... . Plaintiff never gave notice because it did not receive the summons and complaint but, inasmuch as its 
nonreceipt flowed from its failure to appoint a new registered agent for service to replace a defunct one that had 
been named decades earlier, that explanation was "insufficient as a matter of law" ... . Kraemer Bldg. Corp. v 
Scottsdale Ins. Co., 2016 NY Slip Op 01233, 3rd Dept 2-18-16 
  
  
 
 
  

 INSURANCE LAW (CAUSE OF ACTION BASED ON DUTY TO ACT IN GOOD FAITH)/CONTRACT LAW (INSURANCE, CAUSE OF 

ACTION BASED UPON INSURER'S DUTY TO ACT IN GOOD FAITH IS NOT DUPLICATIVE OF BREACH OF CONTRACT CAUSE 
OF ACTION)/IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING (INSURANCE, CAUSE OF ACTION BASED UPON 

INSURER'S DUTY TO ACT IN GOOD FAITH IS NOT DUPLICATIVE OF BREACH OF CONTRACT CAUSE OF ACTION) 
  

INSURANCE LAW, CONTRACT LAW. 
  

CAUSE OF ACTION FOR BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR 
DEALING NOT DUPLICATIVE OF BREACH OF CONTRACT CAUSE OF ACTION. 

  
The Second Department determined a cause of action alleging breach of the insurer's duty to act in good faith was not 
duplicative of the breach of contract cause of action. Therefore the motion to dismiss the "duty to act in good faith" cause 
of action was properly denied. Plaintiff sued his own car insurance carrier to recover supplementary 
uninsured/underinsured motorist (SUM) coverage. The court explained the elements of a "duty to act in good faith" cause 
of action: 
  

The second cause of action alleges a failure to act in good faith. Implicit in every contract is an implied covenant of 
good faith and fair dealing ... . The implied covenant of good faith and fair dealing is a pledge that neither party to 
the contract shall do anything which will have the effect of destroying or injuring the right of the other party to 
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receive the fruit of the contract, even if the terms of the contract do not explicitly prohibit such conduct ... . Such a 
cause of action is not necessarily duplicative of a cause of action alleging breach of contract ... . 

  
An insurance carrier has a duty to "investigate in good faith and pay covered claims" ... . Damages for breach of 
that duty include both the value of the claim, and consequential damages, which may exceed the limits of the 
policy, for failure to pay the claim within a reasonable time ... . Such a cause of action is not duplicative of a cause 
of action sounding in breach of contract to recover the amount of the claim ... . Such consequential damages may 
include loss of earnings not directly caused by the covered loss, but caused, instead, by the breach of the implied 
covenant of good faith and fair dealing ... . The second cause of action states a claim for consequential damages 
for breach of the implied covenant of good faith and fair dealing. Gutierrez v Government Empls. Ins. Co., 2016 
NY Slip Op 01292, 2nd Dept 2-24-16 

  
 

 
 

LABOR LAW 
 
 
 

LABOR LAW (INSTALLATION OF TEMPORARY FLAG HOLDERS NOT A PROTECTED ACTIVITY UNDER LABOR ALW 240 (1) 

  

LABOR LAW. 
  

INSTALLATION OF TEMPORARY FLAG HOLDERS NOT A PROTECTED ACTIVITY UNDER 
LABOR LAW 240 (1). 

  
The First Department determined plaintiff's injuries from a two-story fall were not covered by Labor Law 240 (1). Plaintiff 
was installing temporary flag holders at the time of the fall: 
  

The record establishes that plaintiff was not engaged in a protected activity under Labor Law § 240(1) at the time of 
his accident. Plaintiff testified that the installation of the three flag holder brackets entailed marking the location of 
the screws, drilling three holes for each bracket, placing plastic fasteners in the holes, and attaching each flag 
holder with three screws to hold it in place. Such work did not constitute "altering" since it did not result in a 
"significant physical change" to the building's structure ... . The cosmetic and nonstructural nature of the work is 
reflected by the temporary placement of the flags to enhance the exterior appearance of the building during the St. 
Patrick's Day celebration, after which they were removed ... . Lannon v 356 W. 44th St. Rest., Inc., 2016 NY Slip 
Op 01129, 1st Dept 2-16-16 

  
  
  
  
  
LABOR LAW (PLAINTIFF ENTITLED TO SUMMARY JUDGMENT ON LABOR LAW 240 (1) CLAIM EVEN WHEN NOT FREE FROM 

NEGLIGENCE) 

  

LABOR LAW. 
  

PLAINTIFF ENTITLED TO SUMMARY JUDGMENT ON LABOR LAW 240 (1) CLAIM EVEN WHEN 
NOT FREE FROM NEGLIGENCE. 

  
The First Department, over an extensive dissent, determined plaintiff was entitled to summary judgment on his Labor Law 
240 (1) claim, noting that comparative negligence on the part of the plaintiff is not a defense. Plaintiff alleged he was 
operating a forklift lifting bricks to be placed on a scaffold when the forklift pitched forward and catapulted him over the 
front of the machine: 
  

We agree with the motion court that plaintiff is entitled to summary judgment on his Labor Law § 240 claim. Plaintiff 
was using the prime mover to hoist a load; if the prime mover pitched forward due to the force of gravity, it failed to 
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offer adequate protection and Labor Law § 240(1) applies ... . Similarly, if the accident occurred because either the 
prime mover or scaffold could not support the weight of the brick load, the accident also resulted from the 
application of the force of gravity to the load during the hoisting operation, and Labor Law § 240(1) applies ... . * * * 
  
"[T]he Labor Law does not require a plaintiff to have acted in a manner that is completely free from negligence" ... . 
On the contrary, that plaintiff may have negligently lowered the pallet, as the dissent posits, makes no possible 
difference to the outcome here, as "[n]egligence, if any, of the injured worker is of no consequence" ... . Rather, the 
law is clear that "if a statutory violation is a proximate cause of an injury, the plaintiff cannot be solely to blame for 
it" ... . Here, the failure to provide a proper hoisting device to protect plaintiff violated Labor Law § 
240(1). Somereve v Plaza Constr. Corp., 2016 NY Slip Op 01236, 1st Dept 2-18-16 
  
  

 
 
 
 

LABOR LAW (DEFENDANT FAILED TO ADDRESS ALL THEORIES OF RECOVERY RAISED BY INJURED 
WORKER'S COMPLAINT, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED)/NEGLIGENCE (DEFENDANT FAILED 

TO ADDRESS ALL THEORIES OF RECOVERY RAISED BY INJURED WORKER'S COMPLAINT, SUMMARY JUDGMENT SHOULD 
NOT HAVE BEEN GRANTED) 

  
LABOR LAW, NEGLIGENCE. 

  
DEFENDANT FAILED TO AFFIRMATIVELY ADDRESS ALL THEORIES OF RECOVERY 

ALLEGED IN THE COMPLAINT; DEFENDANT'S SUMMARY JUDGMENT MOTION SHOULD NOT 
HAVE BEEN GRANTED. 

  
The Second Department, reversing Supreme Court, determined defendant property owner was not entitled to summary 
judgment in this common-law negligence and Labor Law 200, 240(1) and 241(6) action. Plaintiff was injured working on 
defendant's building. Defendant, in his motion papers, did not affirmatively address all the possible theories of recovery 
available to the plaintiff. Therefore summary judgment should not have been granted. [Another example of the need for a 
defendant bringing a summary judgment motion to affirmative address every theory raised in the complaint.]: 
  

Liability on common-law negligence and Labor Law § 200 causes of action "generally falls into two broad 
categories: instances involving the manner in which the work is performed, and instances in which workers are 
injured as a result of dangerous or defective premises conditions at a work site" ... . Where, as alleged here, the 
plaintiff's accident arose from an allegedly dangerous premises condition, a property owner may be held liable in 
common-law negligence and under Labor Law § 200 when the owner has control over the work site and either 
created the dangerous condition causing an injury, or failed to remedy the dangerous or defective condition while 
having actual or constructive notice of it .... Thus, where a plaintiff's injury arose from a dangerous condition at a 
work site, a property owner moving for summary judgment dismissing a cause of action alleging common-law 
negligence has "the initial burden of making a prima facie showing that it neither created the dangerous condition 
nor had actual or constructive notice of its existence" ... . Here, the defendant failed to establish, prima facie, that 
he did not create or have actual or constructive notice of the allegedly dangerous condition. ... Further, the 
defendant failed to demonstrate the absence of any triable issues of fact as to whether he had actual or 
constructive notice of the dangerous condition ... . ... 
  
Moreover, the Supreme Court erred in directing the dismissal of the Labor Law §§ 240(1) and 241(6) causes of 
action because, while the defendant generally sought dismissal of the plaintiff's complaint insofar as asserted 
against him, he did not demonstrate the absence of any triable issues of fact in connection with these causes of 
action... . Korostynskyy v 416 Kings Highway, LLC, 2016 NY Slip Op 00939, 2nd Dept 2-10-16 
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LABOR LAW (GENERAL CONTRACTOR, SUBTLE DIFFERENCE IN AMOUNT OF SUPERVISORY CONTROL NECESSARY TO 
SUPPORT A LABOR LAW 240(1) VERSUS A LABOR LAW 200 CAUSE OF ACTION)/NEGLIGENCE (GENERAL CONTRACTOR, 

SUBTLE DIFFERENCE IN AMOUNT OF SUPERVISORY CONTROL NECESSARY TO SUPPORT A LABOR LAW 240(1) VERSUS A 
LABOR LAW 200 CAUSE OF ACTION)/GENERAL CONTRACTOR (SUBTLE DIFFERENCE IN AMOUNT OF SUPERVISORY 

CONTROL NECESSARY TO SUPPORT A LABOR LAW 240(1) VERSUS A LABOR LAW 200 CAUSE OF ACTION) 

  

LABOR LAW, NEGLIGENCE. 
  

SUBTLE DIFFERENCE BETWEEN AMOUNT OF SUPERVISORY CONTROL NECESSARY TO 
SUPPORT A LABOR LAW 240(1) CAUSE OF ACTION AND THE AMOUNT OF SUPERVISORY 

CONTROL NECESSARY TO SUPPORT A LABOR LAW 200/COMMON LAW NEGLIGENCE 
CAUSE OF ACTION. 

  
The Second Department determined defendant general contractor (Metro) was not entitled to summary judgment on the 
Labor Law 240(1) and 241(6) causes of action, but was entitled to summary judgment on the Labor Law 200 and common 
law negligence causes of action. Plaintiff was injured when the knot on a rope he was tied to while pushing snow off a roof 
gave way and he fell three stories. The decision illustrates the subtle difference between the amount of supervisory 
control necessary to hold a general contractor liable under Labor Law 240(1) and the greater amount of supervisory 
control necessary to hold a general contractor liable under Labor Law 200 and common law negligence: 
  

The failure of an owner or an agent of the owner "to furnish or erect suitable devices to protect workers when work 
is being performed" results in absolute liability against that owner or the owner's agent under the statute ... , and 
the duty to provide a suitable safety device under Labor Law § 240(1), moreover, is nondelegable ... . A general 
contractor is not considered a statutory agent of the property owner for Labor Law § 240(1) liability purposes, 
unless that contractor had the authority to supervise and control significant aspects of the construction project, 
such as safety, at the time of the accident ... . ... 
  
... Metro was [demonstrated to be] a statutory agent of the property owner on the construction project through the 
submission of Metro's admission that it was hired by the property owners as the general contractor on the project, 
and evidence that Metro undertook general contractor duties by coordinating and supervising the project, and hiring 
and paying subcontractors... . ... 
  
Where, as here, "a claim arises out of alleged defects or dangers in the methods or materials of the work, recovery 
against the owner or general contractor cannot be had under Labor Law § 200 unless it is shown that the party to 
be charged had the authority to supervise or control the performance of the work" ... . "A defendant has the 
authority to supervise or control the work for purposes of Labor Law § 200 when that defendant bears the 
responsibility for the manner in which the work is performed" ... . However, " [t]he right to generally supervise the 
work, stop the contractor's work if a safety violation is noted, or to ensure compliance with safety regulations and 
contract specifications is insufficient to impose liability under Labor Law § 200 or for common-law negligence'" ... 
. Sanchez v Metro Bldrs. Corp., 2016 NY Slip Op 00957, 2nd Dept 2-10-16 
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LABOR LAW (LEVEL OF SUPERVISORY CONTROL NEEDED TO SUPPORT A LABOR LAW 200 CAUSE OF 
ACTION)/NEGLIGENCE (LEVEL OF SUPERVISORY CONTROL NEEDED TO SUPPORT A LABOR LAW 200 CAUSE OF 

ACTION)/CIVIL PROCEDURE (CRITERIA FOR SETTING ASIDE A VERDICT AS AGAINST THE WEIGHT OF THE 
EVIDENCE)/VERDICT, MOTION TO SET ASIDE (CRITERIA FOR SETTING ASIDE A VERDICT AS AGAINST THE WEIGHT OF THE 

EVIDENCE) 

  
LABOR LAW, NEGLIGENCE, CIVIL PROCEDURE. 

  
LEVEL OF SUPERVISORY CONTROL NEEDED TO SUPPORT A LABOR LAW 200 CAUSE OF 

ACTION AND THE CRITERIA FOR SETTING ASIDE A VERDICT AS AGAINST THE WEIGHT OF 
THE EVIDENCE EXPLAINED. 

  
The Second Department determined defendants' motions to set aside the verdict in this Labor Law 200/common law 
negligence action were properly denied. The court explained the level of supervision required to hold gas station 
subtenants liable for a forklift injury, and the criteria for setting aside a verdict: 
  

"To be held liable under Labor Law § 200 for injuries arising from the manner in which work is performed, a 
defendant must have the authority to exercise supervision and control over the work" ... . "A defendant has the 
authority to supervise or control the work for purposes of Labor Law § 200 when [the] defendant bears the 
responsibility for the manner in which the work [was] performed" ... . "[M]ere general supervisory authority at a work 
site for the purpose of overseeing the progress of the work and inspecting the work product is insufficient to impose 
liability under Labor Law § 200" ... . "If the challenged means and methods of the work are those of a 
subcontractor, and the owner or contractor exercises no supervisory control over the work, no liability attaches 
under Labor Law § 200 or the common law" ... . 

  
... "To be awarded judgment as a matter of law pursuant to CPLR 4401, a defendant must show that there is no 
rational process by which the jury could find for the plaintiff against the moving defendant" ... . In considering a 
motion for judgment as a matter of law, "the trial court must afford the party opposing the motion every inference 
which may properly be drawn from the facts presented, and the facts must be considered in a light most favorable 
to the nonmovant" ... . "In making this determination, a court must not engage in a weighing of the evidence,' nor 
may it direct a verdict where the facts are in dispute, or where different inferences may be drawn or the credibility of 
witnesses is in question'" ... . ... 

  
  

"[A] jury verdict should not be set aside as contrary to the weight of the evidence unless the jury could not have 
reached the verdict by any fair interpretation of the evidence" ... . "Whether a jury verdict should be set aside as 
contrary to the weight of the evidence does not involve a question of law, but rather requires a discretionary 
balancing of many factors" ... . The apportionment of fault among the parties is generally an issue of fact for the jury 
... , and the jury's apportionment of fault should not be set aside unless it could not have been reached based upon 
a fair interpretation of the evidence ... . Hernandez v Pappco Holding Co., Ltd., 2016 NY Slip Op 01295, 2nd 
Dept 2-24-16 
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LANDLORD-TENANT 
 

 
 
 

LANDLORD-TENANT (LANDLORD'S FAILURE TO PROCURE A TOWN RENTAL PERMIT IS NOT A DEFENSE TO THE 
LANDLORD'S ACTION TO COLLECT RENT)/MUNICIPAL LAW (LANDLORD'S FAILURE TO PROCURE A TOWN RENTAL PERMIT 

IS NOT A DEFENSE TO THE LANDLORD'S ACTION TO COLLECT RENT) 

  

LANDLORD-TENANT, MUNICIPAL LAW. 
  

LANDLORD'S FAILURE TO PROCURE TOWN RENTAL PERMIT IS NOT A DEFENSE TO THE 
LANDLORD'S ACTION TO COLLECT RENT. 

  
The First Department determined the landlord's failure to procure a rental permit in accordance with the Town Code did 
not provide the tenant, Fairfield, with a defense to the landlord's action to collect rent: 
  

... [P]laintiff does not dispute that it failed to comply with the provisions of the Town of Southampton Code that, as 
enacted in 2008, require an owner to obtain a $200 biennial rental permit before the rental period commences or 
within 30 days after receiving actual notice from the Town of the failure to comply (see §§ 270-5[A][1]; 270-8[A]; 
270-13). However, under the circumstances, the Town Code does not provide a defense to plaintiff's claims against 
the Fairchild defendants, because it "does not provide expressly that its violation will deprive the parties of their 
right to sue on the contract, and the denial of relief is wholly out of proportion to the requirements of public policy or 
appropriate individual punishment" ... . While the Town Code addresses matters affecting public welfare, it does not 
expressly preclude [*2]an owner from bringing a lawsuit to collect rent, it imposes relatively minor sanctions to 
redress violations, and it allows the owner to cure a default after receiving actual notice of a violation (Town Code 
§§ 270-5; 270-13; 270-19). We conclude that the Fairchild defendants, having occupied the premises and raised a 
patently inadequate forgery defense, should not be permitted to rely on the provisions of the Town Code "as a 
sword for personal gain rather than a shield for the public good," i.e., to avoid payment of rent due under the lease 
... or enforcement of the absolute and unconditional guaranty given by Fairchild to induce plaintiff to enter into the 
lease ... . 1424 Millstone Rd., LLC v James B. Fairchild, LLC, 2016 NY Slip Op 01250, 1st Dept 2-18-16 

 
 
 
 
 

MALICIOUS PROSECUTION 
 
 

MALICIOUS PROSECUTION (WHERE UNDERLYING ACTION IS CIVIL, SPECIAL INJURY MUST BE PLED)/ABUSE OF PROCESS 
(MALICIOUS MOTIVE ALONE DOES NOT GIVE RISE TO THE CAUSE OF ACTION) 

  
MALICIOUS PROSECUTION, ABUSE OF PROCESS. 

  
MALICIOUS PROSECUTION AND ABUSE OF PROCESS CAUSES OF ACTION NOT 

SUFFICIENTLY PLED. 
  

In finding the pleading insufficient for malicious prosecution and abuse of process causes of action, the Fourth 
Department explained the flaws: 
  

Where, as here, the underlying action is civil in nature, the party alleging a claim for malicious prosecution must 
allege a special injury ... . In the instant case, defendant "fail[ed] to plead that the civil proceeding involved wrongful 
interference with [his] person or property" ... . Instead, defendant alleged damages amounting to "the physical, 
psychological or financial demands of defending a lawsuit," which is insufficient to constitute a special injury for a 
claim of malicious prosecution ... . 

  
To the extent that defendant contends that the second counterclaim is for abuse of process and not malicious 
prosecution, we conclude that it must still be dismissed as well. "Insofar as the only process issued [here] was a 
summons, the process necessary to obtain jurisdiction and begin the lawsuit, there was no unlawful interference 
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with [defendant's] person or property because the institution of a civil action by summons and complaint is not 
legally considered process capable of being abused" ... . Defendant alleges that plaintiff acted maliciously in 
bringing the action, but "[a] malicious motive alone . . . does not give rise to a cause of action for abuse of process" 
... . Reszka v Collins, 2016 NY Slip Op 00807, 4th Dept 2-5-16 

  
 
 
 
 

MEDICAID 
 

MEDICAID (TRUST WHICH ALLOWED CHILDREN TO MAKE DISTRIBUTIONS TO PETITIONER RENDERED HER INELIGIBLE 
FOR MEDICAID, DESPITE CHILDREN'S REFUSAL TO MAKE SUCH A DISTRIBUTION)/TRUSTS AND ESTATES (MEDICAID, 

TRUST WHICH ALLOWED CHILDREN TO MAKE DISTRIBUTIONS TO PETITIONER RENDERED HER INELIGIBLE FOR 
MEDICAID, DESPITE CHILDREN'S REFUSAL TO MAKE SUCH A DISTRIBUTION) 

  

MEDICAID, TRUSTS AND ESTATES. 
  

TRUST WHICH ALLOWED PETITIONER'S CHILDREN TO DISTRIBUTE PRINCIPAL TO 
PETITIONER RENDERED PETITIONER INELIGIBLE FOR MEDICAID, DESPITE CHILDREN'S 

REFUSAL TO MAKE A DISTRIBUTION. 
  

The Fourth Department confirmed the Department of Health's finding that a trust which allowed petitioner's children to 
distribute the principal to her rendered petitioner ineligible for Medicaid benefits, despite the children's refusal to make a 
distribution: 
  

... [W]e conclude that the agency's determination, which is based on its conclusion that the principal of a trust of 
which petitioner is a beneficiary is an "available resource," is supported by substantial evidence and is not affected 
by an error of law. The trust at issue grants petitioner's children, as cotrustees, "the authority to distribute so much 
of the principal to [petitioner that they,] in their sole discretion, deem advisable to provide for [petitioner's] health, 
maintenance and welfare." Because the principal of the trust may, in the discretion of petitioner's children, be paid 
for petitioner's benefit, the agency did not err in concluding that the principal of the trust is an available resource for 
purposes of petitioner's Medicaid eligibility determination (see 18 NYCRR 360-4.5 [b] [1] [ii]...), despite the fact that 
her children refuse to exercise their discretion to make such payments of principal. Matter of Flannery v 
Zucker, 2016 NY Slip Op 01075, 4th Dept 2-11-16 

 
 
 
 
 

MENTAL HYGIENE LAW 
 
 

MENTAL HYGIENE LAW (EVIDENCE OF CHARGES OF WHICH SEX OFFENDER WAS ACQUITTED AND CHARGES WHICH 
WERE DISMISSED SHOULD NOT HAVE BEEN CONSIDERED IN ARTICLE 10 TRIAL)/EVIDENCE (HEARSAY EVIDENCE OF 
CHARGES OF WHICH SEX OFFENDER WAS ACQUITTED AND CHARGES WHICH WERE DISMISSED SHOULD NOT HAVE 

BEEN CONSIDERED IN ARTICLE 10 TRIAL)/APPEALS (TO PRESERVE CHALLENGE TO LEGAL SUFFICIENCY OF EVIDENCE IN 
A MENTAL HYGIENE LAW ARTICLE 10 SEX-OFFENDER CIVIL-COMMITMENT PROCEEDING, SEX OFFENDER MUST MOVE 

FOR A DIRECTED VERDICT) 

  
MENTAL HYGIENE LAW, EVIDENCE, APPEALS. 

  
HEARSAY EVIDENCE OF CHARGES OF WHICH SEX OFFENDER WAS ACQUITTED AND 

CHARGES WHICH WERE DISMISSED SHOULD NOT HAVE BEEN CONSIDERED, NEW TRIAL 
ORDERED. 

  
The First Department determined respondent sex-offender was entitled to a new civil-commitment trial because the state's 
expert relied on sex-offense charges of which respondent was acquitted and other sex-offense charges which were 
dismissed. The acquittal was completely off-limits. And no evidence to demonstrate respondent had committed the 
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dismissed offenses was presented. The court noted that, in order to preserve a challenge to the sufficiency of the 
evidence in these Mental Hygiene Law proceedings, a motion for a directed verdict must be made at the close of the 
state's proof: 
  

Respondent failed to preserve his remaining claims that the trial evidence was legally insufficient to support the 
jury's verdict. In order to challenge the sufficiency of the evidence on appeal, a party must first have moved for a 
directed verdict under CPLR 4401 ... . Here, respondent never moved before the trial court for a directed verdict or 
otherwise challenged the legal sufficiency of the evidence. Thus, his claims are unpreserved for appellate review, 
and we decline to reach them. 

  
... [T]he court erred in allowing the State's experts, in explaining the basis for their opinions, to testify regarding two 
sets of sex offense charges against respondent that did not result in convictions (see Matter of State of New York v 
Floyd Y., 22 NY3d 95 [2013]). In Floyd Y., the Court held that hearsay basis evidence satisfies due process only if 
it is demonstrated to be reliable and its probative value outweighs its prejudicial effect (id. at 109). Here, one set of 
charges resulted in an acquittal, and so was categorically precluded from providing the basis for reliability (id. at 
110). The second group of charges, which resulted in dismissal, also failed to meet the reliability threshold, 
because they were unaccompanied by indicia that respondent committed the charged acts notwithstanding the lack 
of a conviction (see id.). Accordingly, a new trial is required. Matter of State of New York v David S., 2016 NY 
Slip Op 00777, 1st Dept 2-4-16 

  
 
 
 

MORTGAGES 
 
 

MORTGAGES (SECOND MORTGAGE TO SECURE HOME EQUITY LOAN, BANK CAN SUE ON DEBT WITHOUT BRINGING 
FORECLOSURE PROCEEDINGS)/FORECLOSURE (SECOND MORTGAGE TO SECURE HOME EQUITY LOAN, BANK CAN SUE 
ON DEBT WITHOUT BRINGING FORECLOSURE PROCEEDINGS)/HOME EQUITY LOAN (SECOND MORTGAGE TO SECURE 

HOME EQUITY LOAN, BANK CAN SUE ON DEBT WITHOUT BRINGING FORECLOSURE PROCEEDINGS)/DEBTOR-
CREDITOR (SECOND MORTGAGE TO SECURE HOME EQUITY LOAN, BANK CAN SUE ON DEBT WITHOUT BRINGING 

FORECLOSURE PROCEEDINGS) 

  
MORTGAGES, FORECLOSURE, DEBTOR-CREDITOR. 

  
HOLDER OF SECOND MORTGAGE COULD PROPERLY SUE ONLY ON THE UNDERLYING 

DEBT WITHOUT BRINGING FORECLOSURE PROCEEDINGS. 
  

The Second Department determined plaintiff bank, the holder of a second mortgage on defendant's residence to secure 
an equity loan, could sue to recover on the underlying debt, without bringing foreclosure proceedings. Because 
defendant's ownership and possession of his residence was not at risk in the lawsuit, the protections afforded a 
homeowner by the foreclosure procedure were not applicable: 
  

Where a creditor holds both a debt instrument and a mortgage which is given to secure the debt, the creditor may 
elect either to sue at law to recover on the debt, or to sue in equity to foreclose on the mortgage (... see generally 
RPAPL 1301). Here, contrary to the Supreme Court's determination, the clear and unequivocal language of the 
parties' agreement did not limit the plaintiff's options to recover in the event of a default, and did not require that the 
plaintiff commence only a foreclosure action ... . ... 

  
Accordingly, the plaintiff was free to commence the instant action to recover damages, and the protections afforded 
to homeowners under the foreclosure laws are inapplicable to this action, since the defendant's ownership and 
possession of his residence are not at risk in this lawsuit. Wells Fargo Bank, N.A. v Goans, 2016 NY Slip Op 
00710, 2nd Dept 2-3-16 
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MUNICIPAL LAW 
 
 

MUNICIPAL LAW (POLICE DISCIPLINE CONTROLLED BY COLLECTIVE BARGAINING, NOT CONFLICTING STATUTE)/UNIONS 
(POLICE DISCIPLINE CONTROLLED BY COLLECTIVE BARGAINING, NOT CONFLICTING STATUTE)/STATUTES (PLANNED 

OBSOLESCENCE OF STATUTE ALLOWED IT TO BE SUPERSEDED BY SUBSEQUENT STATUTE) 

  
MUNICIPAL LAW, UNIONS, STATUTES. 

  
POLICE DISCIPLINE PROPERLY CONTROLLED BY COLLECTIVE BARGAINING AGREEMENT, 

DESPITE STATUTORY PROVISION PLACING DISCIPLINE IN THE HANDS OF THE 
COMMISSIONER. 

  
The Third Department determined that a provision of the Second Class Cities Law specifically allowed the statute to be 
superseded by subsequent statutes. The Second Class City Law placed police discipline in the hands of the 
commissioner.  However a subsequently enacted provision of the Civil Services Law (called the Taylor Law) 
required police discipline to be the subject of a collective bargaining agreement, absent conflicting legislation. The Taylor 
Law prevailed because of the "planned obsolescence" of the Second Class City Law statute: 
  

... [T]he Taylor Law mandates that disciplinary procedures for all public employees be the subject of good faith 
collective bargaining ... . "[Courts] have long recognized the 'strong and sweeping policy of the State to support 
collective bargaining under the Taylor Law'" ... . Indeed, "the presumption is that all terms and conditions of 
employment are subject to mandatory bargaining" ... . However, because of the "competing policy . . . favoring 
strong disciplinary authority for those in charge of police forces[, w]here legislation specifically commits police 
discipline to the discretion of local officials," the policy favoring collective bargaining will give way to the legislatively 
established disciplinary procedures ... . * * * 
  
... [T]he clear and unambiguous language of Second Class Cities Law § 4 provides the best evidence that the 
Legislature intended to allow any or all of the provisions of the Second Class Cities Law to be supplanted by later 
laws applicable to the same subject matter ... . Accordingly, we conclude that Second Class Cities Law article 9 
does not require "that the policy favoring collective bargaining should give way" ... . Matter of City of Schenectady 
v New York State Pub. Empl. Relations Bd., 2016 NY Slip Op 00729, 3rd Dept 2-4-16 
  

 
 

NEGLIGENCE 
 

 
NEGLIGENCE (LIABILITY ALLEGED UNDER COMMON-LAW NEGLIGENCE AND RES IPSA LOQUITUR, DEFENDANT'S FAILURE 
TO ADDRESS EVERY ELEMENT OF THOSE THEORIES REQUIRED DENIAL OF SUMMARY JUDGMENT)/RES IPSA LOQUITUR 

(DEFENDANT'S FAILURE TO ADDRESS EVERY ELEMENT RES IPSA LOQUITUR THEORY OF RECOVERY RREQUIRED DENIAL 
OF SUMMARY JUDGMENT) 

  

NEGLIGENCE. 
  

FAILURE TO ADDRESS EVERY ELEMENT OF THE THEORIES OF RECOVERY ALLEGED IN 
THE COMPLAINT, I.E., COMMON-LAW NEGLIGENCE AND RES IPSA LOQUITUR, REQUIRED 

DENIAL OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT. 
  

The plaintiff alleged she was injured by a picture frame which fell on her inside an office leased by defendant.  Plaintiff 
alleged liability under common-law negligence and res ipsa loquitur. The Second Department determined defendant's 
summary judgment was properly denied because defendant did not affirmatively demonstrate (1) a lack of exclusive 
control over the picture frame, (2) the picture frame did not constitute a dangerous condition, and (3) defendant did not 
create a dangerous condition. [Again, failure of the defense to affirmatively address every alleged theory of liability 
requires denial of summary judgment.]. Assil v Camba, Inc., 2016 NY Slip Op 00914, 2nd Dept 2-10-16 
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NEGLIGENCE (SLIP AND FALL, DEFENSE MOTION FOR SUMMARY SHOULD NOT HAVE BEEN GRANTED, DID NOT ADDRESS 
ALL THEORIES OF RECOVERY RAISED BY COMPLAINT)/SLIP AND FALL (SLIP AND FALL, DEFENSE MOTION FOR SUMMARY 

SHOULD NOT HAVE BEEN GRANTED, DID NOT ADDRESS ALL THEORIES OF RECOVERY RAISED BY COMPLAINT) 

  

NEGLIGENCE. 
  

DEFENDANT FAILED TO AFFIRMATIVELY ADDRESS EVERY THEORY OF LIABILITY RAISED 
BY THE COMPLAINT, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED IN THIS 

SLIP AND FALL CASE. 
  

The Second Department, reversing Supreme Court, determined summary judgment should not have been granted to the 
defendant in this slip and fall case. The plaintiffs had sufficiently identified the cause of the fall (uneven floor). Defendant 
failed to affirmatively demonstrate the uneven floor was not a dangerous condition, and further failed to affirmatively 
demonstrate she had no notice of the condition and she did not create the condition. [Once again, a defendant must 
affirmatively address all possible theories of recovery in a motion for summary judgment.]: 
  

To impose liability upon a defendant for a plaintiff's injuries, there must be evidence showing the existence of a 
dangerous or defective condition, and that the defendant either created the condition or had actual or constructive 
notice of it and failed to remedy it within a reasonable time ... . Whether a dangerous or defective condition exists 
on the property of another so as to create liability depends on the circumstances of each case, and is generally a 
question of fact for the jury ... . The defendant failed to establish, prima facie, that the subject staircase was not in a 
defective condition and that she did not create the alleged hazardous condition or have actual or constructive 
notice of such condition ... . Since the defendant failed to meet her burden as the movant, it is not necessary to 
review the sufficiency of the plaintiffs' opposition papers. Davis v Sutton, 2016 NY Slip Op 00923, 2nd Dept 2-10-
16 
  
  
  

  
  
  

NEGLIGENCE (FAILURE TO DEMONSTRATE AREA WHERE PLAINTIFF FELL WAS ADEQUATELY ILLUMINATED REQUIRED 
DENIAL OF DEFENSE SUMMARY JUDGMENT MOTION)/NEGLIGENCE (FAILURE TO AFFIRMATIVELY DEMONSTRATE 

DEFENDANTS DID NOT CREATE OR HAVE ACTUAL OR CONSTRUCTIVE KNOWLEDGE OF THE DANGEROUS CONDITION 
REQUIRED DENIAL OF DEFENSE SUMMARY JUDGMENT MOTION)/SLIP AND FALL (FAILURE TO DEMONSTRATE AREA 

WHERE PLAINTIFF FELL WAS ADEQUATELY ILLUMINATED REQUIRED DENIAL OF DEFENSE SUMMARY JUDGMENT 
MOTION) 

  
NEGLIGENCE. 

  
DEFENDANTS' FAILURE TO DEMONSTRATE AREA WHERE PLAINTIFF FELL WAS 
ADEQUATELY ILLUMINATED, AND FAILURE TO AFFIRMATIVELY DEMONSTRATE 

DEFENDANTS DID NOT CREATE OR HAVE ACTUAL OR CONSTRUCTIVE NOTICE OF THE 
DANGEROUS CONDITION, REQUIRED DENIAL OF DEFENSE MOTION FOR SUMMARY 

JUDGMENT. 
  

The Second Department, reversing Supreme Court, determined defendant property owners were not entitled to summary 
judgment in this slip and fall case. The defendants had directed plaintiff to a parking lot as a smoking area (where plaintiff 
fell). Therefore, defendants were obliged to make sure the parking lot was adequately illuminated. The defendants' failure 
to affirmatively demonstrate the area was adequately illuminated, and their failure to demonstrate they did not create the 
dangerous condition or have actual or constructive notice of it required denial of their summary judgment motion. [Yet 
another example of the necessity of affirmatively addressing every possible theory of recovery available to a plaintiff in a 
defense summary judgment motion.]: 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_00923.htm
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... [H]aving directed guests to use the rear parking lot as a smoking area, they had a duty to provide adequate 
illumination ... . The defendants failed to establish, prima facie, that the parking lot was adequately illuminated ... . 
Contrary to the defendants' further contention, the plaintiff was able to identify what had caused her to fall ... . 
Additionally, the defendants failed to establish, prima facie, that they did not create the alleged hazardous condition 
of the parking lot or have actual or constructive notice thereof ... . Since the defendants failed to meet their initial 
burden as the movants, it is not necessary to review the sufficiency of the plaintiff's opposition papers ... . Steed v 
MVA Enters., LLC, 2016 NY Slip Op 00960, 2nd Dept 2-10-16 

  
  
 
 
 
 NEGLIGENCE (SLIP AND FALL, DEFENDANTS FAILED TO AFFIRMATIVELY DEMONSTRATE LACK OF NOTICE OF 

DANGEROUS CONDITION)/SLIP AND FALL (DEFENDANTS FAILED TO AFFIRMATIVELY DEMONSTRATE LACK OF NOTICE OF 
DANGEROUS CONDITION) 

  

NEGLIGENCE. 
  

DEFENDANTS DID NOT DEMONSTRATE LACK OF NOTICE OF DANGEROUS CONDITION, 
SUMMARY JUDGMENT PROPERLY DENIED. 

  
The First Department determined the defendants in a slip and fall case were not entitled to summary judgment because 
they did not affirmatively demonstrate a lack of notice of the icy condition: 
  

Defendants did not demonstrate that they lacked constructive notice of the icy condition since they did not proffer 
an affidavit or testimony based on personal knowledge as to when its employees last inspected the driveway or as 
to the driveway's condition prior to the accident ... . The testimony of defendants' branch manager as to his usual 
and customary practice of inspecting the premises each morning does not satisfy defendants' burden of showing 
that they lacked notice of the alleged condition of the driveway prior to the accident, as there was no evidence to 
show that the manager's customary practice was followed on the day of the accident ... . Singh v Citibank, 
N.A., 2016 NY Slip Op 01120, 1st Dept 2-16-16 

  
  
  
  
  

NEGLIGENCE (SIDEWALK DEFECT TRIVIAL)/SLIP AD FALL (SIDEWALK DEFECT TRIVIAL)/TRIVIAL DEFECT (SIDEWALK 
CRACK) 

  
NEGLIGENCE. 

  
DEFENDANTS DEMONSTRATED SIDEWALK DEFECT WAS TRIVIAL. 

  
The First Department determined defendants were entitled to summary judgment in this slip and fall case because the 
sidewalk defect was trivial: 
  

Defendants established their entitlement to judgment as a matter of law, in this action where plaintiff alleges that 
she was injured when she tripped and fell on a long crack between pavement flags in a walkway that was between 
two buildings owned by defendants. Defendants submitted evidence, including deposition testimony, an affidavit of 
an inspector who measured the crack as 1/4" deep, and photographs, demonstrating that the subject defect was 
trivial and thus, not actionable ... . The photographs show that the crack was in the middle of the walkway, in a well-
illuminated location, and was not hidden or covered in any way so as to make it difficult to see and identify as a 
hazard ... . 

  
In opposition, plaintiff failed to raise a triable issue of fact as to whether the crack in the walkway constituted a 
dangerous condition under the circumstances. She provided no affidavit of a person who had measured the crack, 
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but only her own and her daughter's estimates of its depth. Garcia v 549 Inwood Assoc., LLC, 2016 NY Slip Op 
01249, 1st Dept 2-18-16 

  
  

  
 

  
NEGLIGENCE (QUESTION OF FACT WHETHER SKIER ASSUMED THE RISK OF STRIKING SNOWMAKING 

MACHINE)/ASSUMPTION OF RISK (QUESTION OF FACT WHETHER SKIER ASSUMED THE RISK OF STRIKING SNOWMAKING 
MACHINE)/SKIING (QUESTION OF FACT WHETHER SKIER ASSUMED THE RISK OF STRIKING A SNOWMAKING MACHINE) 

  

NEGLIGENCE, ASSUMPTION OF THE RISK. 
  

QUESTION OF FACT WHETHER SKIER ASSUMED THE RISK OF STRIKING A SNOWMAKING 
MACHINE. 

  
The Fourth Department determined plaintiff had raised a question of fact whether he assumed the risk of a skiing injury. 
Plaintiff fell and slid headfirst into an unpadded portion of a pole on a snowmaking machine. The court rejected defendant' 
argument that the General Obligations Law, not the common law controlled: 
  

Although there was padding on the upper portion of the pole, plaintiff collided with the lower, unpadded portion of 
the pole. Defendant moved for summary judgment dismissing the complaint on the ground that plaintiff assumed 
the risks associated with the sport of skiing. We agree with plaintiff that Supreme Court properly denied the motion. 
We note at the outset that General Obligations Law § 18-107 provides that, "[u]nless otherwise specifically 
provided in this article, the duties of skiers, passengers, and ski operators shall be governed by common law" and, 
contrary to defendant's contention, the precise circumstances of plaintiff's accident are not covered by article 18 of 
the General Obligations Law. Thus, the common law applies where, as here, plaintiff is alleging the negligent 
placement and inadequate padding of defendant's snowmaking machines, a condition not "specifically addressed 
by the statute" ... . 

  
It is well settled under the common law that "[v]oluntary participants in the sport of downhill skiing assume the 
inherent risks of personal injury caused by, among other things, terrain, weather conditions, ice, trees and man-
made objects that are incidental to the provision or maintenance of a ski facility" ... . Here, although defendant met 
its initial burden by establishing that the accident was caused by the inherent risks in the sport of downhill skiing, 
plaintiff raised a triable issue of fact by submitting the affidavit of his expert ... . Plaintiff's expert asserted therein 
that the snowmaking machine was on the ski trail and was insufficiently padded, thus raising an issue of fact 
whether defendant "failed to maintain its property in a reasonably safe condition" ... . Dailey v Labrador Dev. 
Corp., 2016 NY Slip Op 01072, 4th Dept 2-11-16 

  
  

  
  
  

NEGLIGENCE (AFFIDAVITS OFFERED IN OPPOSITION TO SUMMARY JUDGMENT MOTION SHOULD NOT HAVE BEEN 
REJECTED ON CREDIBILITY GROUNDS)/CIVIL PROCEDURE (AFFIDAVITS OFFERED IN OPPOSITION TO SUMMARY 

JUDGMENT MOTION SHOULD NOT HAVE BEEN REJECTED ON CREDIBILITY GROUNDS)/EVIDENCE (AFFIDAVITS OFFERED 
IN OPPOSITION TO SUMMARY JUDGMENT MOTION SHOULD NOT HAVE BEEN REJECTED ON CREDIBILITY GROUNDS) 

  

NEGLIGENCE, CIVIL PROCEDURE, EVIDENCE. 
  

AFFIDAVITS IDENTIFYING THE CAUSE OF PLAINTIFF'S FALL, SUBMITTED IN OPPOSITION 
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT, SHOULD NOT HAVE BEEN 

REJECTED ON CREDIBILITY GROUNDS; IN THE CONTEXT OF SUMMARY JUDGMENT, THE 
COURT'S FUNCTION DOES NOT INCLUDE THE ASSESSMENT OF CREDIBILITY. 

  
In this slip and fall case, the Second Department determined Supreme Court should not have rejected affidavits submitted 
by the plaintiff in opposition to a summary judgment motion because of inconsistencies. The affidavits were from 
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witnesses who saw plaintiff fall and who were able to identify the cause of plaintiff's fall. In the context of a summary 
judgment motion, assessing credibility is not the court's function: 
  

Here, the defendant established, prima facie, his entitlement to judgment as a matter of law by submitting the 
deposition testimony of the plaintiff, which demonstrated that she was unable to identify the cause of her fall ... . 
However, in opposition to the defendant's prima facie showing on this ground, the plaintiff raised a triable issue of 
fact. The plaintiff's submissions included affidavits from two individuals who witnessed the accident and identified 
the cause of her fall ... . The Supreme Court erred in rejecting these two eyewitness affidavits on the ground that 
they gave inconsistent accounts of the accident. "It is not the court's function on a motion for summary judgment to 
assess credibility" ..., and any inconsistencies in the affidavits of the two eyewitnesses did not render them both 
incredible as a matter of law, but rather, raised issues of credibility to be resolved by the factfinder ... . McRae v 
Venuto, 2016 NY Slip Op 00944, 2nd Dept 2-10-16 

  
  
  
  
  

NEGLIGENCE (NO SPECIAL RELATIONSHIP, NEGLIGENCE COMPLAINT AGAINST POLICE DISMISSED)/GOVERNMENTAL 
IMMUNITY (NO SPECIAL RELATIONSHIP, NEGLIGENCE COMPLAINT AGAINST POLICE DISMISSED)/MUNICIPAL LAW (NO 

SPECIAL RELATIONSHIP, NEGLIGENCE COMPLAINT AGAINST POLICE DISMISSED)/POLICE (NO SPECIAL RELATIONSHIP, 
NEGLIGENCE COMPLAINT AGAINST POLICE DISMISSED)/CIVIL PROCEDURE (SECOND SUMMARY JUDGMENT MOTION 

PROPERLY CONSIDERED)/SUMMARY JUDGMENT (SECOND MOTION FOR SUMMARY JUDGMENT PROPERLY CONSIDERED) 

  

NEGLIGENCE, CIVIL PROCEDURE, MUNICIPAL LAW. 
  

SECOND SUMMARY JUDGMENT MOTION PROPERLY ENTERTAINED; ABSENCE OF SPECIAL 
RELATIONSHIP REQUIRED DISMISSAL OF NEGLIGENCE ACTION AGAINST POLICE. 

  
In finding the defendant-city's motion for summary judgment should have been granted, the Second Department noted 
that, although successive summary judgment motions are disfavored, the defendant-city's second motion was properly 
entertained. The complaint alleged negligence on the part of the police stemming from an attack on her by her husband 
and the shooting of her husband by the police. Prior to the attack and the shooting, plaintiff had gone to the police station 
seeking protection but was sent home. The negligence action against the city/police was dismissed on governmental 
immunity grounds because no "special relationship" between plaintiff and the police had been demonstrated: 
  

That branch of the defendants' cross motion which was for summary judgment should have been granted. Although 
successive motions for summary judgment are disfavored, a subsequent summary judgment motion may be 
properly entertained when it is substantively valid and the granting of the motion will further the ends of justice and 
eliminate an unnecessary burden on the resources of the courts ... . 

  
Generally, "a municipality may not be held liable to a person injured by the breach of a duty owed to the general 
public, such as a duty to provide police protection" ... . When a cause of action alleging negligence is asserted 
against a municipality, and the municipality is exercising a governmental function, the plaintiff must first 
demonstrate that the municipality owed a special duty to the injured person ... . A special duty is "a duty to exercise 
reasonable care toward the plaintiff," and "is born of a special relationship between the plaintiff and the 
governmental entity" ... . The elements required to establish a special relationship are: "(1) an assumption by the 
municipality, through promises or actions, of an affirmative duty to act on behalf of the party who was injured; (2) 
knowledge on the part of the municipality's agents that inaction could lead to harm; (3) some form of direct contact 
between the municipality's agents and the injured party; and (4) that party's justifiable reliance on the municipality's 
affirmative undertaking" ... . 

  
Here, the defendants established their prima facie entitlement to judgment as a matter of law by demonstrating that 
the police did not assume an affirmative duty to act on Dawes' behalf ... . Graham v City of New York, 2016 NY 
Slip Op 00932, 2nd Dept 2-10-16 
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NEGLIGENCE (NO TORT LIABILTIY AROSE FROM SNOW-REMOVAL CONTRACT, PLAINTIFF NOT A PARTY)/SUMMARY 

JUDGMENT (DEFENDANT NEED NOT ADDRESS ESPINAL EXCEPTIONS TO THE RULE AGAINST TORT LIABILITY ARISING 
FROM CONTRACT IN A SUMMARY JUDGMENT MOTION IF NOT ALLEGED BY THE PLAINTIFF)/CONTRACT LAW (DEFENDANT 

NEED NOT ADDRESS ESPINAL EXCEPTIONS TO THE RULE AGAINST TORT LIABILITY ARISING FROM CONTRACT IN A 
SUMMARY JUDGMENT MOTION IF NOT ALLEGED BY THE PLAINTIFF)/ESPINAL EXCEPTIONS (DEFENDANT NEED NOT 
ADDRESS ESPINAL EXCEPTIONS TO THE RULE AGAINST TORT LIABILITY ARISING FROM CONTRACT IN A SUMMARY 

JUDGMENT MOTION IF NOT ALLEGED BY THE PLAINTIFF) 

  
NEGLIGENCE, CONTRACT LAW. 

  
SNOW-REMOVAL COMPANY NOT LIABLE TO PLAINTIFF BECAUSE PLAINTIFF WAS NOT A 
PARTY TO THE SNOW-REMOVAL CONTRACT; NO NEED FOR DEFENDANT TO ADDRESS 

ESPINAL EXCEPTIONS IN ITS SUMMARY JUDGMENT MOTION IF THE EXCEPTIONS ARE NOT 
PLED BY THE PLAINTIFF. 

  
The Second Department determined defendant snow-removal company, Brickman, was entitled to summary judgment 
dismissing the complaint in this slip and fall case. Because the plaintiff was not a party to the snow-removal contract with 
the owner of the property, Brickman owed no duty to plaintiff. The court noted that, because the plaintiff did not allege the 
applicability of any of the "Espinal" exceptions to the general rule against tort liability arising from a contract, the defendant 
was not obligated to address those exceptions in its summary judgment motion: 
  

A contractual obligation, standing alone, generally will not give rise to tort liability in favor of a third party (see 
Espinal v Melville Snow Contrs., 98 NY2d 136, 138). However, there are three exceptions to that general rule: "(1) 
where the contracting party, in failing to exercise reasonable care in the performance of his [or her] duties, 
launches a force or instrument of harm, (2) where the plaintiff detrimentally relies on the continued performance of 
the contracting party's duties, and (3) where the contracting party has entirely displaced the other party's duty to 
maintain the premises safely" ... . 

  
Brickman made a prima facie showing of its entitlement to judgment as a matter of law dismissing the complaint 
insofar as asserted against it by submitting evidence that the plaintiff was not a party to its snow removal 
agreement, and that it thus owed her no duty of care ... . Inasmuch as the plaintiff did not allege facts in the 
complaint or bill of particulars that would establish the possible applicability of any of the Espinal exceptions ... , 
Brickman was not required to affirmatively demonstrate that these exceptions did not apply in order to establish its 
prima facie entitlement to judgment as a matter of law ... .  

  
Once Brickman made its prima facie showing, the burden shifted to the plaintiff to come forward with proof 
sufficient to raise a triable issue of fact as to the applicability of one or more of the Espinal exceptions ... . In 
opposition to Brickman's prima facie showing, the plaintiff failed to raise a triable issue of fact as to whether 
Brickman launched a force or instrument of harm, whether she detrimentally relied on the continued performance of 
Brickman's duties, or whether Brickman entirely displaced the owner's duty to maintain the premises in a safe 
condition ... . Bryan v CLK-HP 225 Rabro, LLC, 2016 NY Slip Op 01280, 2nd Dept 2-24-16 
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 NEGLIGENCE (INFANT PLAINTIFF ASSUMED RISK OF INJURY PLAYING BASKETBALL)/ASSUMPTION OF RISK (INFANT 

PLAINTIFF ASSUMED RISK OF INJURY PLAYING BASKETBALL)/BASKETBALL (INFANT PLAINTIFF ASSUMED RISK OF INJURY 
PLAYING BASKETBALL)/EDUCATION-SCHOOL LAW (INFANT PLAINTIFF ASSUMED RISK OF INJURY PLAYING BASKETBALL) 

  
NEGLIGENCE, EDUCATION-SCHOOL LAW. 

  
INFANT PLAINTIFF ASSUMED RISK OF INJURY PLAYING BASKETBALL. 

  
The Second Department, reversing Supreme Court, determined defendant school district's motion for summary judgment 
should have been granted. Infant plaintiff was injured playing basketball when he struck the pole holding the hoop. The 
Second Department held the school district had demonstrated infant plaintiff assumed the risk of that injury: 
  

The doctrine of primary assumption of risk applies where a consenting participant in a sporting activity "is aware of 
the risks [inherent in the activity]; has an appreciation of the nature of the risks; and voluntarily assumes the risks" 
... . "However, the doctrine will not serve as a bar to liability if the risk is unassumed, concealed, or unreasonably 
increased" ... . "If the risks of the activity are fully comprehended or perfectly obvious, plaintiff has consented to 
them and defendant has performed its duty" ... . 

  
The defendant established its prima facie entitlement to judgment as a matter of law dismissing the cause of action 
alleging premises liability by demonstrating that the subject pole was open and apparent, that the risk of colliding 
with it was inherent in the activity of playing basketball in the courtyard, that the defendant did nothing to conceal or 
unreasonably increase the risk, and that the plaintiff assumed the risk of injury by voluntarily participating in the 
activity at that location, as he had on numerous prior occasions ... . Altagracia v Harrison Cent. Sch. Dist., 2016 
NY Slip Op 01141, 2nd Dept 2-17-16 

  
 
 
 
 

NEGLIGENCE (NEGLIGENT SUPERVISION ACTION AGAINST DAY CARE PROVIDER PROPERLY DISMISSED)/NEGLIGENT 
SUPERVISION (NEGLIGENT SUPERVISION ACTION AGAINST DAY CARE PROVIDER PROPERLY DISMISSED)/EDUCATION-

SHCOOL LAW (NEGLIGENT SUPERVISION ACTION AGAINST DAY CARE PROVIDER PROPERLY DISMISSED)/DAY 
CARE (NEGLIGENT SUPERVISION ACTION AGAINST DAY CARE PROVIDER PROPERLY DISMISSED) 

  
NEGLIGENCE, EDUCATION-SCHOOL LAW. 

  
NEGLIGENT SUPERVISION ACTION AGAINST DAY CARE PROVIDER PROPERLY DISMISSED. 

  
The Second Department determined a negligent supervision action against a day care provider was properly dismissed. 
Infant plaintiff (Kevin) was hanging by his hands when a student pulled one of his hands off, causing him to fall: 
  

The defendant, as a provider of day care services, was under a duty to adequately supervise the children in its 
charge and may be held liable for foreseeable injuries proximately related to the absence of adequate supervision 
... . In general, the duty of a day care provider is to supervise the children in its care with the same degree of care 
as a parent of ordinary prudence would exercise in comparable circumstances ... . However, a child care provider 
cannot reasonably be expected to continuously supervise and control all movements and activities of the children 
in its care, and cannot reasonably be expected to guard against all of the sudden, spontaneous acts that take place 
among those children ... . To establish a breach of the duty to provide adequate supervision in a case involving 
injuries caused by the acts of a fellow child, a plaintiff must show that the day care provider "had sufficiently specific 
knowledge or notice of the dangerous conduct which caused injury; that is, that the third-party acts could 
reasonably have been anticipated" ... . 

  
Here, the defendant established its prima facie entitlement to judgment as a matter of law by submitting evidence 
demonstrating that the accident was the result of a sudden and unforeseeable act of another child, and that it had 
no actual or constructive notice of prior similar conduct ... . The defendant further established, prima facie, that the 
incident occurred in so short a period of time that its alleged lack of supervision was not a proximate cause of 
Kevin's alleged injuries ... . Lopez v D & D Day Care, Inc., 2016 NY Slip Op 01298, 2nd Dept 2-24-16 
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NEGLIGENCE (NON-SECURE JUVENILE DETENTION FACILITY DID NOT OWE A DUTY OF CARE TO PLAINTIFF STRUCK BY A 
CAR DRIVEN BY A FORMER RESIDENT OF THE FACILITY)/DUTY OF CARE (NON-SECURE JUVENILE DETENTION FACILITY 

DID NOT OWE A DUTY OF CARE TO PLAINTIFF STRUCK BY A CAR DRIVEN BY A FORMER RESIDENT OF THE 
FACILITY)/NEGLIGENT SUPERVISION (DUTY TO SUPERVISE A RESIDENT OF A NON-SECURE JUVENILE DETENTION 

FACILITY CEASES WHEN CUSTODY CEASES)/EDUCATION-SCHOOL LAW (DUTY TO SUPERVISE A RESIDENT OF A NON-
SECURE JUVENILE DETENTION FACILITY CEASES WHEN CUSTODY CEASES) 

  

NEGLIGENCE, EDUCATION-SCHOOL LAW. 
  

NON-SECURE JUVENILE DETENTION FACILITY DID NOT OWE A DUTY OF CARE TO 
PLAINTIFF WHO WAS STRUCK BY A CAR DRIVEN BY A FORMER RESIDENT OF THE 

FACILITY. 
  

The Third Department determined the complaint against defendant non-secure detention facility for juveniles was properly 
dismissed. Weeks after the juvenile had left and been discharged from the detention facility, the juvenile was in a high-
speed police car-chase and crashed into plaintiff's car.  The Third Department concluded that the detention facility did not 
owe a duty of care to the plaintiff, did not have a duty to supervise the juvenile because the juvenile was not in 
defendant's custody, and, from the standpoint of the detention facility, the juvenile's actions were not foreseeable: 
  

Defendant's nonsecure residential treatment center is located on an open campus without gates or bars, and 
residents are not locked in. Here, the resident was attending an educational program when he chose to leave. One 
of defendant's staff members followed him and tried unsuccessfully to persuade him to return. The staff member 
did not attempt to physically prevent the resident from leaving, pursuant to defendant's policy that — under the 
statutory mandate against physical restrictions — permits such intervention only when a resident's behavior is 
dangerous to the resident or others. After the resident departed, defendant notified DSS and the police and 
discharged him when directed to do so by DSS a week later. Plaintiff's argument that defendant should have 
imposed greater supervision or restraints to prevent the resident from leaving disregards the distinction between 
secure and nonsecure detention facilities and, more fundamentally, disregards the fact that defendant did not make 
the placement decision. ...  
  
The duty owed by a school to prevent foreseeable injuries caused by negligent supervision of its students arises 
"from the simple fact that a school, in assuming physical custody and control over its students, effectively takes the 
place of parents and guardians" ... . Because this duty arises from the school's physical custody of its students, it 
ceases when a student leaves the premises and the student's parent or legal custodian is free to resume control 
... . Here, assuming without deciding that defendant's residential treatment center can be analogized to a school for 
this purpose, the collision that injured plaintiff occurred almost a month after the resident left defendant's physical 
premises, and three weeks after defendant discharged him from its care, upon the direction of the resident's legal 
custodian. Any duty that may have existed while the resident was in its physical custody had long since terminated 
... . Mayorga v Berkshire Farm Ctr. & Servs. for Youth, 2016 NY Slip Op 01375, 3rd Dept 2-25-16 
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NEGLIGENCE (QUESTION OF FACT WHETHER EMPLOYEE WAS ACTING WITHIN THE SCOPE OF EMPLOYMENT AT THE 

TIME OF THE CAR ACCIDENT)/EMPLOYMENT LAW (QUESTION OF FACT WHETHER EMPLOYEE WAS ACTING WITHIN THE 
SCOPE OF EMPLOYMENT AT THE TIME OF THE CAR ACCIDENT)/RESPONDEAT SUPERIOR (QUESTION OF FACT WHETHER 

EMPLOYEE WAS ACTING WITHIN THE SCOPE OF EMPLOYMENT AT THE TIME OF THE CAR ACCIDENT) 

  

NEGLIGENCE, EMPLOYMENT LAW (RESPONDEAT SUPERIOR). 
  

QUESTION OF FACT WHETHER EMPLOYEE WAS ACTING WITHIN THE SCOPE OF HIS 
EMPLOYMENT WHEN THE CAR ACCIDENT OCCURRED. 

  
The Second Department determined there was a question of fact whether the driver of a car involved in an accident was 
acting within the scope of his employment at the time. Therefore Supreme Court erred when it dismissed the complaint 
against the employer, alleging liability under the doctrine of respondeat superior. Here the employee was driving to the 
employer's house, which had been used as the employer's office, when the accident occurred: 
  

The doctrine of respondeat superior renders an employer vicariously liable for torts committed by an employee 
acting in furtherance of the employer's business and within the scope of his or her employment ... . "An employee's 
actions fall within the scope of employment where the purpose in performing such actions is to further the 
employer's interest, or to carry out duties incumbent upon the employee in furthering the employer's business" ... . 
"Conversely, where an employee's actions are taken for wholly personal reasons, which are not job related, his or 
her conduct cannot be said to fall within the scope of employment" ... . 

  
"An act is considered to be within the scope of employment if it is performed while the employee is engaged 
generally in the business of his employer, or if his act may be reasonably said to be necessary or incidental to such 
employment" ... . "[T]he employer may be liable when the employee acts negligently or intentionally, so long as the 
tortious conduct is generally foreseeable and a natural incident of the employment" ... . "[B]ecause the 
determination of whether a particular act was within the scope of the servant's employment is so heavily dependent 
on factual considerations, the question is ordinarily one for the jury" ... . Brandford v Singh, 2016 NY Slip Op 
00920, 2nd Dept 2-10-16 

  
 
 
 
 
 

NEGLIGENCE (LEAD PAINT, LANDLORD FAILED TO DEMONSTRATE LACK OF NOTICE IN SUMMARY JUDGMENT 
PAPERS)/LANDLORD-TENANT (LEAD PAINT, LANDLORD FAILED TO DEMONSTRATE LACK OF NOTICE IN SUMMARY 

JUDGMENT PAPERS)/LEAD PAINT (LANDLORD FAILED TO DEMONSTRATE LACK OF NOTICE IN SUMMARY JUDGMENT 
PAPERS) 

  

NEGLIGENCE, LANDLORD-TENANT. 
  

DEFENDANT-LANDLORD SHOULD NOT HAVE BEEN GRANTED SUMMARY JUDGMENT IN 
THIS LEAD-PAINT-INJURY CASE, DEFENDANT FAILED TO AFFIRMATIVELY DEMONSTRATE, 

INTER ALIA, LACK OF ACTUAL OR CONSTRUCTIVE NOTICE. 
  

The Fourth Department determined defendant landlord should not have been granted summary judgment in this lead-
paint-injury action.  [The case presents another example of a defendant's failure to affirmatively address all possible 
theories of recovery in summary-judgment-motion papers.] Defendant failed to demonstrate, inter alia, the absence of a 
hazardous condition and her lack of actual or constructive notice of the condition. On the issue of constructive notice, the 
court wrote: 
  

In Chapman, the Court of Appeals [92 NY2d 9] addressed constructive notice, writing that "a triable issue of fact 
[on notice] is raised when [the evidence] shows that the landlord (1) retained a right of entry to the premises and 
assumed a duty to make repairs, (2) knew that the apartment was constructed at a time before lead-based interior 
paint was banned, (3) was aware that paint was peeling on the premises, (4) knew of the hazards of lead-based 
paint to young children and (5) knew that a young child lived in the apartment" (id. at 15). Here, it is undisputed that 
defendant retained a right of entry and assumed a duty to make repairs; that she knew that the residence was 
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constructed before lead-based paint was banned; and that she knew that young children lived in the 
apartment. Rodrigues v Lesser, 2016 NY Slip Op 00836, 4th Dept 2-5-16 
  
  
 
 
 
 NEGLIGENCE (MEDICAL MALPRACTICE, INFORMED CONSENT, DEFENDANT'S FAILURE TO AFFIRMATIVELY 

DEMONSTRATE SCARRING DISCUSSED PRIOR TO SIGNING OF CONSENT FORM AND FAILURE TO DEMONSTRATE 
PLAINTIFF WOULD HAVE GONE THROUGH WITH THE SURGERY DESPITE FULL DISCLOSURE REQUIRED DENIAL OF 

DEFENSE SUMMARY JUDGMENT MOTION)/MEDICAL MALPRACTICE (INFORMED CONSENT, DEFENDANT'S FAILURE TO 
AFFIRMATIVELY DEMONSTRATE SCARRING DISCUSSED PRIOR TO SIGNING OF CONSENT FORM AND FAILURE TO 

DEMONSTRATE PLAINTIFF WOULD HAVE GONE THROUGH WITH THE SURGERY DESPITE FULL DISCLOSURE REQUIRED 
DENIAL OF DEFENSE SUMMARY JUDGMENT MOTION) 

  
  

NEGLIGENCE, MEDICAL MALPRACTICE. 
  

FAILURE TO DEMONSTRATE SCARRING WAS DISCUSSED PRIOR TO THE SIGNING OF THE 
CONSENT FORM, AND FAILURE TO DEMONSTRATE PLAINTIFF WOULD HAVE GONE 

THROUGH WITH THE SURGERY DESPITE FULL DISCLOSURE ABOUT SCARRING, REQUIRED 
DENIAL OF PHYSICIAN'S MOTION FOR SUMMARY JUDGMENT. 

  
The Second Department determined defendant physician (Barazani) was not entitled to summary judgment on the "lack of 
informed consent" cause of action, despite the plaintiff's signing of a consent form. Although the consent form mentioned 
scarring as a possibility, there was no showing the defendant discussed scarring with the plaintiff before the consent form 
was signed. In addition, there was no showing plaintiff would have gone through with the surgery had scarring been 
adequately discussed. [Another example of the need for a defendant seeking summary judgment to affirmatively address 
every possible theory of recovery.]: 
  

To establish a cause of action to recover damages for malpractice based on lack of informed consent, a plaintiff 
must prove (1) that the person providing the professional treatment failed to disclose alternatives thereto and failed 
to inform the patient of reasonably foreseeable risks associated with the treatment, and the alternatives, that a 
reasonable medical practitioner would have disclosed in the same circumstances, (2) that a reasonably prudent 
patient in the same position would not have undergone the treatment if he or she had been fully informed, and (3) 
that the actual procedure performed for which there was no informed consent was the proximate cause of the injury 
(see Public Health Law § 2805-d[1]...). 

  
Here, the defendants failed to establish their prima facie entitlement to judgment as a matter of law dismissing the 
cause of action alleging lack of informed consent. The mere fact that the plaintiff signed a consent form does not 
establish the defendants' prima facie entitlement to judgment as a matter of law ... . The consent form provided by 
the defendants and signed by the plaintiff warned generally that there was a risk of scarring after the biopsy was 
conducted. However, the deposition testimony of the plaintiff and Barazani, which was submitted by the defendants 
in support of their motion, revealed a factual dispute as to whether Barazani properly advised the plaintiff of the risk 
of scarring before she signed the form ... . The defendants also failed to establish, prima facie, that if the plaintiff 
had received full disclosure, she still would have consented to the procedure ... . Schussheim v Barazani, 2016 
NY Slip Op 00958, 2nd Dept 2-10-16 
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NEGLIGENCE (MEDICAL MALPRACTICE, EXPERT AFFIDAVITS SHOULD HAVE BEEN ACCEPTED ON NARROW ISSUE OF 
PROXIMATE CAUSE)/MEDICAL MALPRACTICE (EXPERT AFFIDAVITS SHOULD HAVE BEEN ACCEPTED ON THE NARROW 

ISSUE OF PROXIMATE CAUSE)/EVIDENCE (MEDICAL MALPRACTICE, EXPERT AFFIDAVITS SHOULD HAVE BEEN ACCEPTED 
ON THE NARROW ISSUE OF PROXIMATE CAUSE)/EXPERT OPINION (MEDICAL MALPRACTICE, EXPERT AFFIDAVITS 

SHOULD HAVE BEEN ACCEPTED ON THE NARROW ISSUE OF PROXIMATE CAUSE) 

  
NEGLIGENCE, MEDICAL MALPRACTICE, EVIDENCE. 

  
EXPERT AFFIDAVITS, SUBMITTED SOLELY ON THE ISSUE OF PROXIMATE CAUSE OF 

PLAINTIFF'S INJURIES, SHOULD HAVE BEEN ACCEPTED BY THE COURT, EVEN THOUGH 
THE EXPERTS WERE NOT QUALIFIED TO ASSESS WHETHER THE DEFENDANT 
CHIROPRACTOR DEVIATED FROM THE APPROPRIATE STANDARD OF CARE. 

  
The Second Department, in a full-fledged opinion by Justice Dillon, determined affidavits by an orthopedist and a 
radiologist (Dr. Meyer and Dr. Coyne) submitted in support of defendant's motion for summary judgment should have 
been accepted by Supreme Court as admissible evidence of proximate cause of plaintiff's back injury, even though the 
orthopedist and radiologist were not qualified to offer an opinion on whether defendant chiropractor deviated from the 
appropriate standard of care. Supreme Court had rejected the affidavits on the ground the orthopedist and radiologist 
were not qualified to assess the level of care provided by the defendant chiropractor. However, the affidavits addressed 
only the issue of proximate cause, stating that plaintiff's injuries pre-dated the alleged negligent treatment by the 
chiropractor. Because the assessment of proximate cause was within the orthopedist's and radiologist's areas of 
expertise, the affidavits were admissible. However, the denial of the defendant's motion for summary judgment was 
affirmed because the defendant's affidavit stating he did not deviate from the proper standard of chiropractic care was 
conclusory: 
  

Physicians offering opinions in medical, dental, podiatric, chiropractic, or other specialty malpractice actions must 
establish their credentials in order for their expert opinions to be considered by courts. They do so by being 
specialists in the field that is the subject of the action, or if not specialists in the same field, then by possessing the 
requisite skill, training, education, knowledge, or experience from which it can be assumed that the opinion 
rendered is reliable ... . Thus, when a physician offers an expert opinion outside of his or her specialization, a 
foundation must be laid tending to support the reliability of the opinion rendered ... . 

  
Here, the opinions of Dr. Meyer and Dr. Coyne would not be admissible on the issue of the defendant's alleged 
deviation or departure from the standard of chiropractic care, as neither physician indicated any familiarity with the 
standards of chiropractic practice. However, the opinions of Dr. Meyer and Dr. Coyne were not proffered to address 
the issue of whether the defendant deviated or departed from the relevant chiropractic standard of care. Rather, the 
affirmations of both physicians were clearly and narrowly drawn to address only the separate element of proximate 
cause. Bongiovanni v Cavagnuolo, 2016 NY Slip Op 00638, 2nd Dept 2-3-16 
  
  
  
  
  

NEGLIGENCE (SLIP AND FALL, VILLAGE FAILED TO ADDRESS CREATION-OF-THE-DEFECT THEORY, SUMMARY JUDGMENT 
DENIED)/MUNICIPAL LAW (SLIP AND FALL, VILLAGE FAILED TO ADDRESS CREATION-OF-THE-DEFECT THEORY, SUMMARY 
JUDGMENT DENIED)/SLIP AND FALL (MUNICIPAL LAW, VILLAGE FAILED TO ADDRESS CREATION-OF-THE-DEFECT THEORY, 

SUMMARY JUDGMENT DENIED) 

  

NEGLIGENCE, MUNICIPAL LAW. 
  

FAILURE TO ADDRESS THE CREATION-OF-THE-DEFECT THEORY OF RECOVERY REQUIRED 
DENIAL OF DEFENDANT-VILLAGE'S SUMMARY JUDGMENT MOTION. 

  
The Second Department, in this slip and fall case, determined that the village's failure to address plaintiff's allegation that 
the village created the dangerous condition (a one-inch higher portion of a sidewalk) required the denial of the village's 
motion for summary judgment. [Another example of a defense summary judgment motion which did not affirmatively 
address every possible theory of recovery.] The court explained the relevant law: 
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"[T]he prima facie showing which a defendant must make on a motion for summary judgment is governed by the 
allegations of liability made by the plaintiff in the pleadings" ... . The bill of particulars alleged that the Village 
affirmatively created the dangerous condition which caused the accident. Therefore, in order to establish its prima 
facie entitlement to judgment as a matter of law, the Village had to demonstrate, prima facie, both that it did not 
have prior written notice of the defect, and that it did not create the defect ... . The Village established, prima facie, 
that it did not have prior written notice of the defect, but it failed to establish, prima facie, that it did not affirmatively 
create the alleged defect ... . Therefore, the burden never shifted to the plaintiff to submit evidence sufficient to 
raise a triable issue of fact. McManus v Klein, 2016 NY Slip Op 00704, 2nd Dept 2-3-16 

  
 
 
 
 
 
 NEGLIGENCE (LATE NOTICE OF CLAIM ALLOWED DESPITE ABSENCE OF REASONABLE EXCUSE AND NOTICE BY OTHER 

MEANS)/MUNICIPAL LAW (NOTICE OF CLAIM, LATE NOTICE ALLOWE DESPITE ABSENCE OF REASONABLE EXCUSE AND 
NOTICE BY OTHER MEANS)/NOTICE OF CLAIM (LATE NOTICE ALLOWED DESPITE ABSENCE OF REASONABLE EXCUSE AND 

NOTICE BY OTHER MEANS) 

  

NEGLIGENCE, MUNICIPAL LAW. 
  

APPLICATION FOR LATE NOTICE OF CLAIM SHOULD HAVE BEEN GRANTED, DESPITE 
ABSENCE OF REASONABLE EXCUSE AND NOTICE BY OTHER MEANS; PURPOSE OF 

NOTICE OF CLAIM REQUIREMENT EXPLAINED. 
  

The First Department, reversing Supreme Court, granted petitioner's application to file a late notice of claim alleging injury 
in a slip and fall accident caused by a badly broken sidewalk in front of property owned by the New York City Housing 
Authority (NYCHA). Petitioner's attorney had assumed the city, not the NYCHA, owned the abutting property. After noting 
that an error in identifying the correct public corporation was not a reasonable excuse, and further noting the NYCHA did 
not have notice of the accident by other means, the First Department explained the purpose of the notice requirement and 
why late notice was appropriate in this case: 
  

After petitioner's counsel realized that respondent NYCHA, not the City of New York, owned the property abutting 
the badly broken sidewalk where petitioner's accident occurred, petitioner sought an extension of time to file a 
notice of claim under General Municipal Law § 50-e(5). That statute confers upon the court "the discretion to 
determine whether to grant or deny leave to serve a late notice of claim within certain parameters" ... . The factors 
to be considered by the court include: whether the failure to identify the proper party was an "excusable error," 
whether the public corporation received "actual knowledge of the essential facts constituting the claim" within 90 
days of the accident or "a reasonable time thereafter," and whether the delay "substantially prejudiced" the public 
corporation's ability to defend the claim on the merits (General Municipal Law § 50-e[5]). The notice of claim 
requirement "is not intended to operate as a device to frustrate the rights of individuals with legitimate claims," but 
to protect the public corporation from "unfounded claims" and ensure that it has an adequate opportunity "to 
explore the merits of the claim while information is still readily available" ... . 
  
While the error of petitioner's counsel concerning the identity of the responsible public corporation does not provide 
a reasonable excuse for the delay in giving notice ... , "the absence of a reasonable excuse is not, standing alone, 
fatal to the application" ... . Although NYCHA did not receive actual notice of the accident until the petition was 
served, it did not contest petitioner's assertion that the condition of the badly broken sidewalk remains unchanged 
since the time of the accident and that there were no witnesses to the accident, so that NYCHA will not be 
substantially prejudiced by the eight-month delay in providing notice (... General Municipal Law § 50-e[5]). 
NYCHA's conclusory claim that the "passage of time may affect the availability or memories of potential witnesses 
is insufficient to establish prejudice" ... . In light of the policies underlying General Municipal Law § 50-e(5), which is 
to be liberally construed to achieve its remedial purposes ... . Matter of Richardson v New York City Hous. 
Auth., 2016 NY Slip Op 00909, 1st Dept 2-9-16 
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NEGLIGENCE (CITY NOT LIABLE FOR ACCIDENT WHICH OCCURRED WHEN UNLICENSED CAR-WASH ATTENDANT WAS 
DRIVING POLICE VAN)/MUNICIPAL LAW (CITY NOT LIABLE FOR ACCIDENT WHICH OCCURRED WHEN UNLICENSED CAR-
WASH ATTENDANT WAS DRIVING POLICE VAN)/VEHICLE AND TRAFFIC LAW (CITY NOT LIABLE FOR ACCIDENT WHICH 

OCCURRED WHEN UNLICENSED CAR-WASH ATTENDANT WAS DRIVING POLICE VAN) 

  
  

NEGLIGENCE, MUNICIPAL LAW, VEHICLE AND TRAFFIC LAW. 
  

CITY IS NOT LIABLE FOR ACCIDENT WHICH OCCURRED WHEN AN UNLICENSED CAR-WASH 
ATTENDANT WAS DRIVING A POLICE VAN. 

  
The First Department, reversing Supreme Court, determined the city's motion for summary judgment in this car-accident 
case should have been granted. Plaintiff was struck by a police van driven by an unlicensed car-wash attendant. The city 
was not liable for negligently entrusting the vehicle to the unlicensed driver because, inter alia, there was no duty to make 
sure the attendant had a license before handing over the keys to him. In addition, the city was not vicariously liable as the 
owner of the van pursuant to Vehicle and Traffic Law 388. Police vehicles are statutorily exempt from such liability. 
Plaintiff argued that the exemption did not apply because the van was not being "operated" by the police department at 
the time of the accident. The First Department held that "operated" in this context means "to exercise power over," and 
not "driven:" 
  

Plaintiff's argument that the NYPD traffic van does not qualify as a "police vehicle," because it was not 
being "operated by the police department" at the time of the accident, but, rather, was being "operated" by the car 
wash attendant, assumes that the term "operated" means "to cause to function" (Merriam- Webster Online 
Dictionary, http://beta.merriam-webster.com/dictionary/operate [accessed Jan. 27, 2016]) or is a substitute for the 
word "driven." This ignores the common use of the term "operated" as an intransitive verb meaning "to exert power 
or influence" (id.). Under plaintiff's interpretation, a police vehicle would not qualify as such under Vehicle and 
Traffic Law § 132-a, unless it was being driven by "the police department," which strains common sense, since a 
police department cannot be the driver of a vehicle. 

  
More importantly, plaintiff's interpretation would strip the exemption provided to police vehicles in Vehicle and 
Traffic Law § 388(2) of its force and effect. Vehicle and Traffic Law § 388 specifically contemplates that someone, 
other than the vehicle's owner, is driving the vehicle when an injury occurs. If "police vehicles" are only exempted 
when an owner or owner equivalent is driving, there would be no need for the exemption in Vehicle and Traffic Law 
§ 388(2). This interpretation is untenable as it would render the police vehicle exemption in Vehicle and Traffic Law 
§ 388(2) meaningless ... . Guevara v Ortega, 2016 NY Slip Op 01106, 1st Dept 2-16-16 

 
 
 
 
 
 

NEGLIGENCE (QUESTION OF FACT WHETHER DRIVER OF CITY TRUCK EXERCISED REASONABLE CARE DURING AN 
EMERGENCY STOP IN THE LEFT LANE OF A HIGHWAY)/MUNICIPAL LAW (QUESTION OF FACT WHETHER DRIVER OF CITY 

TRUCK EXERCISED REASONABLE CARE DURING AN EMERGENCY STOP IN THE LEFT LANE OF A HIGHWAY)/VEHCILE AND 
TRAIFFIC LAW (QUESTION OF FACT WHETHER DRIVER OF CITY TRUCK EXERCISED REASONABLE CARE DURING AN 

EMERGENCY STOP IN THE LEFT LANE OF A HIGHWAY) 

  
NEGLIGENCE, VEHICLE AND TRAFFIC LAW, MUNICIPAL LAW. 

  
QUESTION OF FACT WHETHER DRIVER OF CITY TRUCK EXERCISED REASONABLE CARE 

DURING AN EMERGENCY STOP IN THE LEFT LANE OF A HIGHWAY. 
  

The Second Department, reversing Supreme Court, determined decedent's representative had raised a question of fact 
whether the driver of a city dump truck was negligent. Decedent was a passenger in a car which struck the back of the 
dump struck which was either stopped or coming to a stop in the left lane of the highway. Although the driver of the truck 
testified a tire had just blown, causing the truck to veer to the left, the truck was still moving when struck, and the 
emergency flashing lights were on, the sole eyewitness testified the truck was parked and its lights were not on: 
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The City made a prima facie showing of its entitlement to judgment as a matter of law by demonstrating that its 
truck was lawfully stopped on the highway due to an emergency (see Vehicle and Traffic Law § 1202[a][1][j]) when 
it was struck in the rear by the Cadena vehicle. However, in opposition, viewing the evidence in the light most 
favorable to the plaintiff, affording him the benefit of every favorable inference ..., and applying the Noseworthy 
doctrine (see Noseworthy v City of New York, 298 NY 76, 80) to hold him to a lesser standard of proof, the plaintiff 
raised a triable issue of fact as to whether the truck driver exercised reasonable care in warning other drivers of the 
hazard posed by his disabled vehicle. Generally, when one causes a public road to become obstructed, there is a 
duty to "exercise[ ] the care that a reasonably prudent person should have under all the circumstances" ... . The 
exercise of reasonable care under the circumstances may include warning other motorists of the hazards posed by 
the obstruction ... . Typically, whether reasonable care was exercised is a question of fact ... . 

  
The City's truck driver testified at a deposition that the truck's headlights were on, that after the blowout of the tire 
he activated the truck's emergency lights, and that the accident occurred within seconds of veering into the left lane 
while he was still moving 10 to 15 miles per hour. However, the sole eyewitness to the accident, Weiguo Qu, 
indicated that he saw the truck "parked" in the left lane of a highway with its lights off and no flashing lights. In light 
of this conflicting evidence, triable issues of fact exist regarding, among other things, whether the City's truck driver 
failed to exercise reasonable care to warn other motorists of the obstruction and, if so, whether such failure was a 
proximate cause of the accident... . Pinilla v City of New York, 2016 NY Slip Op 00953, 2nd Dept 2-10-16 

 
 
 

 

REAL ESTATE 
 
 

 REAL ESTATE (BROKER NOT ENTITLED TO COMMISSION)/BROKERS, REAL ESTATE (NOT ENTITLED TO 

COMMISSION)/COMMISSIONS, REAL ESTATE (BROKER NOT ENTITLED TO COMMISSION) 

  
REAL ESTATE. 

  
BROKER NOT ENTITLED TO COMMISSION, MOTION TO SET ASIDE PLAINTIFF'S VERDICT 

SHOULD HAVE BEEN GRANTED. 
  

The Second Department determined the motion to set aside the jury verdict finding plaintiff was entitled to a broker's 
commission for the sale of defendant's property should have been granted. The court explained the relevant criteria: 
  

To prevail on a cause of action to recover a commission, the broker must establish (1) that it is duly licensed, (2) 
that it had a contract, express or implied, with the party to be charged with paying the commission, and (3) that it 
was the procuring cause of the sale ... . "[T]he duty assumed by the broker is to bring the minds of the buyer and 
seller to an agreement for a sale, and the price and terms on which it is to be made, and until that is done his right 
to commissions does not accrue" ... . To establish that a broker was the procuring cause of a transaction, the 
broker must establish that there was "a direct and proximate link, as distinguished from one that is indirect and 
remote, between the bare introduction and the consummation" ... . Where, as here, the broker is not involved in the 
negotiations leading up to the completion of the deal, the broker must establish that it " created an amicable 
atmosphere in which negotiations proceeded or that [it] generated a chain of circumstances that proximately led to 
the sale'" ... . * * * 
  
Here, there was no valid line of reasoning which could have led to the conclusion that the plaintiff was the procuring 
cause of the sale.  Douglas Elliman, LLC v Silver, 2016 NY Slip Op 00675, 2nd Dept 2-3-16 
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TRUSTS AND ESTATES 
 

 
 

TRUSTS AND ESTATES (WITNESSES DID NOT READ ATTESTATION CLAUSE, EVIDENCE PAGES OF WILL MISSING AT 
EXECUTION)/PROBATE (PROBATE PETITION PROPERLY DISMISSED, WITNESSES DID NOT READ ATTESTATION CLAUSE, 

PAGES OF WILL MAY HAVE BEEN MISSING AT EXECUTION)/ATTESTATION CLAUSE (WITNESS DID NOT READ, 
PRESUMPTION OF PROPER EXECUTION REBUTTED)/EXECUTION OF WILL (WITNESSES DID NOT READ ATTESTATION 

CLAUSE, EVIDENCE PAGES OF WILL MISSING AT EXECUTION) 

  
TRUSTS AND ESTATES 

  
PROBATE PETITION PROPERLY DISMISSED; WITNESSES DID NOT READ ATTESTATION 

CLAUSE, EVIDENCE SOME WILL PAGES MISSING AT TIME OF EXECUTION. 
  

The Second Department determined the probate petition was properly dismissed. The presumption the will was properly 
executed was rebutted because the witnesses did not read the attestation clause before signing and there was evidence 
some of the pages of the will were missing at the time it was executed: 
  

" A valid attestation clause raises a presumption of a will's validity, [but] it is nonetheless incumbent upon [the] 
Surrogate's Court to examine all of the circumstances surrounding the execution of the document in order to 
ascertain its validity'" ... . In conducting this examination, " the testimony of the attesting witnesses is entitled to 
great weight'" ... . 

  
Here, the attesting witnesses both testified at their depositions that they did not read the attestation clause. Under 
these circumstances, the attestation clause cannot carry any presumption that the will was properly executed ... . 
The moving objectants met their prima facie burden of establishing that the purported will was not properly 
executed by submitting evidence that not all of the pages of the document alleged to be the decedent's will were 
present at the time of the purported execution ... . In opposition, the petitioner failed to raise a triable issue of fact 
... . Contrary to the petitioner's contention, the evidence regarding the testamentary intent of the decedent does not 
raise a triable issue of fact because, with respect to due execution, " courts do not consider the intention of the 
testator, but that of the legislature,'" such that the statutory requirements of due execution are determinative ... 
. Matter of Costello, 2016 NY Slip Op 01322, 2nd Dept 2-24-16 

  

 
 

UNEMPLOYMENT INSURANCE 
  
 

UNEMPLOYMENT INSURANCE (MUSICIAN/MUSIC TEACHERS ARE EMPLOYEES) 

  
UNEMPLOYMENT INSURANCE. 

  
MUSIC TEACHERS ARE EMPLOYEES, NOT INDEPENDENT CONTRACTORS. 

  
The Third Department determined a business, Eray Inc., which matched students with music teachers, was required to 
pay unemployment insurance contributions. The court affirmed the Unemployment Insurance Appeal Board's finding that 
the musicians were employees, not independent contractors: 
  

... [W]here the provision of professional services is involved, the relevant inquiry becomes "whether the purported 
employer retains overall control of important aspects of the services performed" ... . The "overall control" test "has 
been applied to musicians who 'do not easily lend themselves to direct supervision or control'" ... .  
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During the period in question, Eray matched students with music instructors based upon its assessment of the 
students' needs and the instructors' qualifications, scheduled the lessons and followed up with both the instructors 
and the students to ensure that they were matched appropriately. While Eray did not dictate the curriculum or the 
method of instruction, it rented and provided the space in which the teachers almost exclusively conducted their 
lessons, equipped the space with chairs, music stands, a piano, a drum set and a collection of music books that 
could be used during those lessons, billed the students, paid the teachers an agreed-upon portion of the fee 
collected from each student and fielded student complaints. In addition, Eray required the teachers to submit any 
scheduling changes to it for its approval and notify it if they were going to be late to a lesson or send a substitute in 
their stead and, when requested, Eray would arrange for substitute instructors. Furthermore, although Eray 
maintained that the agreements were not enforced, several of the instructors signed agreements that, among other 
things, prohibited them from contacting students directly or providing private lessons to their students in the two 
years following their resignation. Matter of Eray Inc. (Commissioner of Labor), 2016 NY Slip Op 01024, 3rd 
Dept 2-11-16 
  
  
 
 
  

UNEMPLOYMENT INSURANCE (OIL-SPILL DAMAGES INVESTIGATOR WAS AN EMPLOYEE) 

  

UNEMPLOYMENT INSURANCE. 
  

OIL-SPILL DAMAGES INVESTIGATOR WAS AN EMPLOYEE ENTITLED TO UNEMPLOYMENT 
BENEFITS. 

  
The Third Department determined claimant, who was hired by Guidepost to investigate damages claims relating to an oil 
spill, was an employee entitled to unemployment insurance benefits: 
  

... [T]he record contains substantial evidence that Guidepost exercised the requisite control to establish an 
employer-employee relationship. Claimant received three days of training on how the written reports of his 
investigations were to be drafted and was reimbursed for the related travel expenses. Guidepost provided the 
claims to be investigated to claimant, who worked from home in New York. Claimant used reports filed by 
Guidepost's field investigators in Louisiana in evaluating the veracity of the damage claims. Claimant submitted his 
final written reports to Guidepost, which forwarded them on to its client. Guidepost handled all of the client's 
complaints, and the client was not aware of who had actually prepared the report. Claimant and Guidepost entered 
into a written agreement, pursuant to which claimant was paid a set hourly rate and was required to submit monthly 
invoices to Guidepost containing a log of times and dates and a detailed description of the work performed. 
Guidepost agreed to pay all approved business expenses. Guidepost also placed restrictions on claimant's 
solicitation of or provision of services to Guidepost's clients during his employment and for a year following 
separation and required him to adhere to a code of conduct.  Matter of Zaharuk (Guidepost Solutions LLC--
Commissioner of Labor), 2016 NY Slip Op 01028, 3rd Dept 2-11-16 

  
  
 
 
 

  
 UNEMPLOYMENT INSURANCE (FITNESS INSTRUCTOR NOT AN EMPLOYEE) 

  
UNEMPLOYMENT INSURANCE. 

  
FITNESS INSTRUCTOR NOT AN EMPLOYEE. 

  
The Third Department determined claimant, a fitness instructor at a senior living facility (Classic Riverdale), was not an 
employee, and was not, therefore, entitled to unemployment insurance benefits: 
  

After learning from a client that Classic Riverdale was seeking an exercise instructor, claimant contacted the 
facility's executive director and offered his services. Claimant and the director negotiated a flat fee for each class 
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and set a schedule for the classes. Classic Riverdale did not provide any training or require claimant to wear a 
uniform. He was not required to punch in or out on the employee time clock, did not use the employee facilities, 
such as the locker room or cafeteria, and was not invited to attend employee meetings. Claimant alone determined 
the content of the classes and method of instruction ... . There was no limitation placed on the amount of time that 
claimant could miss from work and his attendance was not monitored. He was never given a performance 
evaluation and was not subject to any form of discipline ... . Claimant also maintained his own liability insurance ... . 
Notably, in addition to providing classes at the facility, claimant also provided services to other clients and solicited 
the facility's residents for private, one-on-one classes without any objection from Classic Riverdale ... . Matter of 
Cohen (Classic Riverdale, Inc.--Commissioner of Labor), 2016 NY Slip Op 01222, 3rd Dept 2-18-16 
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ARBITRATION (COA) 
 

 
ARBITRATION (DELEGATION CLAUSES IN INSURANCE-RELATED AGREEMENTS, PLACING THE DECISION WHETHER A 

MATTER IS ARBITRABLE IN THE ARBITRATOR, ENFORCEABLE UNDER THE FEDERAL ARBITRATION ACT)/FEDERAL 
ARBITRATION ACT (DELEGATION CLAUSES IN INSURANCE-RELATED AGREEMENTS, PLACING THE DECISION WHETHER A 
MATTER IS ARBITRABLE IN THE HANDS OF THE ARBITRATOR, ENFORCEABLE)/INSURANCE LAW (DELEGATION CLAUSES 
IN INSURANCE-RELATED AGREEMENTS, PLACING THE DECISION WHETHER A MATTER IS ARBITRABLE IN THE HANDS OF 

THE ARBITRATOR, ENFORCEABLE UNDER THE FEDERAL ARBITRATION ACT) 

  
ARBITRATION, INSURANCE LAW. 

  
DELEGATION CLAUSES, PLACING THE DETERMINATION OF ARBITRABILITY IN THE 

ARBITRATOR, NOT THE COURT, ENFORCEABLE UNDER FEDERAL ARBITRATION ACT. 
  

The Court of Appeals, in a full-fledged opinion by Judge Stein, reversing the Appellate Division, determined "delegation 
clauses" in insurance-related contracts were enforceable under the Federal Arbitration Act (FAA). The "delegation 
clauses" required that the initial determination whether a dispute is arbitrable is to be made by the arbitrator, not the court. 
Before reaching the merits, and after explaining the history of the FAA and the McCarran-Ferguson Act, the Court of 
Appeals decided, under the facts, the McCarran-Ferguson Act did not remove the matter from the jurisdiction of the FAA: 
  

... [A] review of the record reveals that [the insureds] did not specifically direct any challenge to the delegation 
clauses empowering the arbitrators to determine gateway questions of arbitrability ... . Those delegation provisions, 
which state that the arbitrators "have exclusive jurisdiction over the entire matter in dispute, including any question 
as to its arbitrability," are valid because the parties "clearly and unmistakably" agreed to arbitrate arbitrability ... . As 
the delegation clauses are severable from the remainder of the agreements to arbitrate, we must enforce them 
according to their terms and, under these circumstances, the question of arbitrability is one for the arbitrators ... . ... 

  
... [W]e hold that the FAA applies to the [contracts in issue] because it does not "invalidate, impair, or supersede" 
... any insurance regulations and, consequently, the McCarran-Ferguson Act is not triggered ... . Further, because 
the parties clearly and unmistakably delegated the question of arbitrability and enforceability of the arbitration 
clauses to the arbitrators — in provisions that were not specifically challenged by the insureds — the FAA 
mandates that the arbitration provisions be enforced as written. Matter of Monarch Consulting, Inc. v National 
Union Fire Ins. Co. of Pittsburgh, PA, 2016 NY Slip Op 01209, CtApp 2-18-16 

 

 

 

 

 

 

 

 

 

 

 

 

COURT OF APPEALS 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01209.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01209.htm


 

 71 

CRIMINAL LAW (COA) 
 

 
CRIMINAL LAW (SECOND VIOLENT FELONY OFFENDER, TEN-YEAR LOOK-BACK, DATE OF ORIGINAL SENTENCE TO 
PROBATION, NOT SUBSEQUENT SENTENCE FOR VIOLATION OF PROBATION, CONTROLS)/SENTENCING (SECOND 

VIOLENT FELONY OFFENDER, TEN-YEAR LOOK-BACK, DATE OF ORIGINAL SENTENCE TO PROBATION, NOT SUBSEQUENT 
SENTENCE FOR VIOLATION OF PROBATION, CONTROLS)/SECOND VIOLENT FELONY OFFENDER STATUS (TEN-YEAR 

LOOK-BACK, DATE OF ORIGINAL SENTENCE TO PROBATION, NOT SUBSEQUENT SENTENCE FOR VIOLATION OF 
PROBATION, CONTROLS) 

  
CRIMINAL LAW. 

  
FOR PURPOSES OF THE TEN-YEAR LOOK-BACK PERIOD FOR SECOND VIOLENT FELONY 
OFFENDER STATUS, THE DATE OF THE ORIGINAL SENTENCE TO PROBATION, NOT THE 
DATE OF THE SUBSEQUENT SENTENCE FOR VIOLATION OF PROBATION, CONTROLS. 

  
The Court of Appeals, in a full-fledged opinion by Judge Fahey, reversing the Appellate Division, determined defendant 
should not have been sentenced as a second violent felony offender because the operative prior conviction occurred 
outside the 10-year look-back period. Defendant was convicted of assault and sentenced to probation in 1994. He 
subsequently violated probation and was sentenced to incarceration in 1995. The lower courts used the 1995 sentence, 
which was within the 10-year look-back. But the Court of Appeals determined the 1994 sentence controlled. The 
revocation of probation in 1995 did not annul the original 1994 sentence: 
  

The People would have us believe that sentence was imposed with respect to the prior conviction twice — once, in 
1994, when defendant was subject to a period of probation through the original sentence, and again in 1995, when 
defendant was subject to a period of incarceration through the resentence. To be sure, the period of probation was 
imposed as part of a revocable sentence (Penal Law § 60.01 [2] [a] [i]), which is a "tentative [punishment in] that it 
may be altered or revoked" (Penal Law § 60.01 [2] [b]). For all other purposes, however, a revocable sentence 
"shall be deemed to be a final judgment of conviction" (id.), and where "the part of the sentence that provides for 
probation is revoked, the court must sentence [a defendant] to imprisonment or to [a] sentence of imprisonment 
and probation" (Penal Law § 60.01 [4] [emphasis added]). The legislature's reference to the revocation of the part 
of the sentence imposing probation suggests that the substitution of a different punishment — such as 
incarceration — for the probation a defendant has violated does not constitute a new sentence, but rather a 
replacement of the original, conditional penalty reflected in the sentence. 

  
Put differently, to revoke a penalty of probation does not equate to annulling a sentence. People v 
Thompson, 2016 NY Slip Op 00997, CtApp 2-11-16 

 
 
 
 
 
 
 

CRIMINAL LAW (SENTENCING, DEFERRAL OF MANDATORY SURCHARGE)/SENTENCING (DEFERRAL OF MANDATORY 
SURCHARGE)/MANDATORY SURCHARGE (DEFERRAL) 

  

CRIMINAL LAW. 
  

MECHANISMS FOR SEEKING DEFERRAL OF MANDATORY SURCHARGE EXPLAINED. 
  
The Court of Appeals, in a full-fledged opinion by Judge Rivera, determined, where a sentence of incarceration exceeds 
60 days,  a sentencing judge does not have the power to waive the mandatory surcharge. The only mechanism available 
to such a defendant who seeks to demonstrate the inability to pay the surcharge is a motion for resentencing: 
  

... [T]he relevant statutes prohibit judicial waiver of a mandatory surcharge, require collection of any unpaid 
amounts from an inmate's funds as of the moment of confinement and throughout the period of incarceration, and 
provide for deferral under limited circumstances, namely an inability to pay that is not solely due to incarceration. A 
person subject to a mandatory surcharge may seek to defer payment at any time after sentencing, by way of a 
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motion to resentence under CPL 420.10 (5). In addition, persons sentenced to confinement of 60 days or less, may 
avoid filing such motion, and instead present information in support of a request to defer on the appearance date 
set forth on a summons issued pursuant to Penal Law § 60.35 (8). Under either procedural mechanism, if the court 
grants a deferral it must place its reasons on the record ... , and issue a written order, which shall be treated as a 
civil judgment in accordance with CPLR 5016 ... . This statutory scheme is structured to further the legislative goals 
of raising revenue and ensuring payment of the mandatory surcharge by persons convicted of crimes. People v 
Jones, 2016 NY Slip Op 01208, CtApp 2-18-16 

 
 
 
 
 
 
 

CRIMINAL LAW (AN ADEQUATE WAIVER OF APPEAL AT THE TIME OF SENTENCING DOES NOT REMEDY AN INADEQUATE 
WAIVER AT THE TIME OF THE PLEA)/APPEALS (CRIMINAL LAW, AN ADEQUATE WAIVER OF APPEAL AT THE TIME OF 

SENTENCING DOES NOT REMEDY AN INADEQUATE WAIVER AT THE TIME OF THE PLEA)/WAIVER OF APPEAL (CRIMINAL 
LAW, AN ADEQUATE WAIVER OF APPEAL AT THE TIME OF SENTENCING DOES NOT REMEDY AN INADEQUATE WAIVER AT 

THE TIME OF THE PLEA) 

  
CRIMINAL LAW 

  
AN ADEQUATE WAIVER OF APPELLATE RIGHTS AT SENTENCING DOES NOT REMEDY 

AN INADEQUATE WAIVER AT THE TIME OF THE PLEA. 
  

The Court of Appeals, in a concurring opinion by Judge Rivera, explained that an inadequate waiver of appeal at the time 
of a guilty plea cannot be remedied by an adequate explanation of the waived appellate rights at sentencing: 
  

"It is the trial court's responsibility 'in the first instance,' to determine 'whether a particular [appellate] waiver 
satisfies [the] requirements' " ... . In order for a trial court's inquiry to be meaningful, by logic and reason, it must be 
part of the colloquy in which a court engages prior to accepting a defendant's plea ... . It would make little sense, 
and serve only to encourage the filing of a motion to vacate the plea on the ground that defendant did not 
appreciate the consequences of the waiver, if a court confirmed, after-the-fact, whether the defendant understood 
the nature of the rights relinquished. Thus, a court complies with its obligation to ensure that the waiver is knowing, 
intelligent, and voluntary, when a court adequately explains to defendant the "separate and distinct" right to appeal 
... , and "at least prior to the completion of the plea proceeding, [the court] assure[s] itself that defendant 
adequately understood the right that [defendant] was forgoing" ... . Here, the court's explanation at sentencing 
came too late to satisfy the court's obligations. While the content of the court's advisement was correct, its timing 
deprived defendant of the right to know and consider all the terms of the plea bargain prior to his decision to plead 
guilty. People v Leach, 2016 NY Slip Op 01253, CtApp 2-23-16 
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CRIMINAL LAW (APPEALS MAY BE DECIDED ON GROUNDS IMPLICIT IN THE TRIAL COURT'S RULING)/APPEALS (CRIMINAL 
APPEALS MAY BE DECIDED ON GROUNDS IMPLICIT IN THE TRIAL COURT'S RULING)/CRIMINAL LAW (EVIDENCE OF 

UNCHARGED ACTS OF VIOLENCE ADMISSIBLE TO EXPLAIN CHILD SEX-ABUSE VICTIM'S DELAY IN REPORTING)/EVIDENCE 
(UNCHARGED ACTS OF VIOLENCE ADMISSIBLE TO EXPLAIN CHILD SEX-ABUSE VICTIM'S DELAY IN REPORTING)/CHILD 

SEXUAL ABUSE ACCOMMODATION SYNDROME (EXPERT EVIDENCE ADMISSIBLE EVEN THOUGH JURORS STATED IN VOIR 
DIRE THEY UNDERSTOOD WHY A CHILD WOULD DELAY IN REPORTING ABUSE) 

  
CRIMINAL LAW, APPEALS. 

  
APPELLATE DIVISION PROPERLY DECIDED APPEAL ON GROUNDS WHICH WERE NOT 
EXPLICITLY STATED BY THE TRIAL COURT BUT WHICH WERE IMPLICIT IN THE TRIAL 

COURT'S RULING. 
  

The Court of Appeals, in a full-fledged opinion by Judge Rivera, determined the Appellate Division did not exceed its 
statutory powers when it decided an evidentiary issue on grounds which were implicit in the trial court's ruling, but not 
explicitly stated by the trial court. The trial judge had ruled rebuttal testimony was admissible to show defendant's witness 
had lied when she testified she was currently "just friends" with the defendant. The Appellate Division found the testimony 
was admissible to show the defendant's witness's bias or motive to fabricate. The Court of Appeals held that the "bias or 
motive to fabricate" reasoning simply recognized the underlying premise of the trial court's ruling, and did not violate the 
rule that the Appellate Division cannot decide an appeal on a ground not ruled upon by the lower court. The Court of 
Appeals also ruled that evidence of uncharged acts of violence against or witnessed by the child sex-abuse victim were 
admissible to explain the victim's delay in reporting the abuse, and the expert evidence of Child Sexual Abuse 
Accommodation Syndrome was properly presented despite jurors stating in voir dire that a child's delay in reporting would 
be understandable. With respect to the Appellate Division's review powers, the Court of Appeals wrote: 
  

Where a trial court does not identify the predicate for its ruling, the Appellate Division acts appropriately in 
considering the import of the trial judge's stated reasoning. Moreover, nothing in the language of CPL 470.15 (1) 
... prohibits an appellate court from considering the record and the proffer colloquy with counsel to understand the 
context of the trial court's ultimate determination, as it did in defendant's case. Unlike the case where the Appellate 
Division renders a decision on grounds explicitly different from those of the trial court, or on grounds that were 
clearly resolved in a defendant's favor—the type of appellate overreaching prohibited by CPL 470.15 (1) ... , 
the Appellate Division here affirmed the evidentiary ruling on the ground relied on by the trial court, namely to 
establish the defense witness lied that she and defendant were merely friends, as well as the unspoken, record-
supported inferences that can be drawn from that testimony. We therefore conclude that the Appellate Division 
acted within its statutory appellate review power. 

  
Any other interpretation of CPL 470.15 (1) would require a trial judge to state every analytic step underlying a 
determination to admit or deny evidence, no matter how obvious the reasoning from the record. This approach 
demands a heretofore unexpected level of descriptive technical exactitude. It would require the judiciary to 
participate in a laborious exercise, without obvious commensurate benefit to the parties or our system of justice. 
We do not mean that a trial court's evidentiary rulings may go unexplained, that the Appellate Division may 
hypothesize the basis for a judge's determination where a record is wholly devoid of reason, or that an appellate 
court may comb through the entirety of a record solely to cobble together some theory for the trial court's 
conclusion. There must be sufficient articulation of a "reviewable predicate" ... . Thus, where the trial court's 
decision is fully articulated the Appellate Division's review is limited to those grounds, but where the trial court gives 
a reason and there is record support for inferences to be drawn from that reason, the Appellate Division does not 
act beyond the parameters legislatively set forth in CPL 470.15 (1) when it considers those inferences. People v 
Nicholson, 2016 NY Slip Op 01206, CtApp 2-18-16 
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CRIMINAL LAW (ATTORNEYS, CONFLICT OF INTEREST, POTENTIAL WITNESS HAD BEEN REPRESENTED BY ANOTHER 
ATTORNEY IN THE SAME LARGE CRIMINAL DEFENDER ORGANIZATION)/ATTORNEYS (ATTORNEYS, CONFLICT OF 

INTEREST, POTENTIAL WITNESS HAD BEEN REPRESENTED BY ANOTHER ATTORNEY IN THE SAME LARGE 
CRIMINAL DEFENDER ORGANIZATION)/CONFLICT OF INTEREST (ATTORNEYS, CONFLICT OF INTEREST, POTENTIAL 

WITNESS HAD BEEN REPRESENTED BY ANOTHER ATTORNEY IN THE SAME LARGE CRIMINAL DEFENDER ORGANIZATION) 
  
  

CRIMINAL LAW, ATTORNEYS. 
  

TRIAL COURT DID NOT ABUSE ITS DISCRETION WHEN IT RELIEVED DEFENSE COUNSEL ON 
CONFLICT OF INTEREST GROUNDS BECAUSE A POTENTIAL WITNESS HAD BEEN 

REPRESENTED BY ANOTHER ATTORNEY IN THE SAME LARGE CRIMINAL DEFENDER 
ORGANIZATION. 

  
The Court of Appeals, in a full-fledged opinion by Judge Stein, reversing the Appellate Division, determined the trial judge 
did not err by relieving defendant's attorney, over defendant's objection, on conflict of interest grounds.  The defense 
attorney, Fisher, worked for New York County Defender Services (NYCDS). Another NYCDS attorney had represented 
Stephens, who was involved in the same incident which led to the charges against the defendant. Fisher had no 
knowledge of the facts of Stephens' case, but, before he learned of the conflict, Fisher had been looking for Stephens 
during his investigation as a possible witness. Fisher was instructed by his supervisors at NYCDS he could not question 
Stephens, call Stephens as a witness, or cross-examine Stephens if the People called him. The defendant told the trial 
judge he was willing to waive the conflict, because he wanted Fisher to act as his attorney, but he wanted to call Stephens 
as a witness. The trial judge determined the conflict warranted the assignment of new counsel: 
  

... [T]he Appellate Division erred in holding that the trial court abused its discretion. Supreme Court appropriately 
balanced defendant's countervailing rights, based on the information it had at the time, and reasonably concluded 
that Fisher could not effectively represent defendant due to NYCDS's representation of Stephens and the duty of 
loyalty Fisher's supervisors were asserting toward that former client. People v Watson, 2016 NY Slip Op 00998, 
CtApp 2-11-16 

  
 
 
 
  
  

 CRIMINAL LAW (COUNSEL NOT INEFFECTIVE RE MULTIPLE DISCLOSURES OF SEX ABUSE AND FAILURE TO CALL 
MEDICAL EXPERT)/ATTORNEYS (COUNSEL NOT INEFFECTIVE RE MULTIPLE DISCLOSURES OF SEX ABUSE AND FAILURE 
TO CALL MEDICAL EXPERT)/EVIDENCE (EVIDENCE OF MULTIPLE DISCLOSURES OF CHILD SEX ABUSE NOT BOLSTERING, 

ADMISSIBLE AS BACKGROUND INFORMATION)/EXPERT EVIDENCE (COUNSEL NOT INEFFECTIVE RE MULTIPLE 
DISCLOSURES OF SEX ABUSE AND FAILURE TO CALL MEDICAL EXPERT)/BOLSTERING (EVIDENCE OF MULTIPLE 

DISCLOSURES OF CHILD SEX ABUSE NOT BOLSTERING, ADMISSIBLE AS BACKGROUND)/BACKGROUND INFORMATION 
(EVIDENCE OF MULTIPLE DISCLOSURES OF CHILD SEX ABUSE NOT BOLSTERING, ADMISSIBLE AS BACKGROUND 

INFORMATION) 

  
CRIMINAL LAW, ATTORNEYS, EVIDENCE. 

  
DEFENSE COUNSEL NOT INEFFECTIVE; EVIDENCE OF CHILD'S MULTIPLE DISCLOSURES 
OF SEX ABUSE WAS NOT BOLSTERING; DEFENSE COUNSEL ARTICULATED LEGITIMATE 

REASONS FOR NOT CALLING A MEDICAL EXPERT. 
  

The Court of Appeals, in a full-fledged opinion by Judge Abdus-Salaam, over a dissent, determined defense counsel was 
not ineffective in a child sex abuse case.  The central issues concerned the evidence of the child's disclosures of the 
alleged abuse to several people (including the People's expert), the prosecutor's emphasis on the multiple disclosures 
without objection, and defense counsel's failure to call a medical expert. The Court of Appeals held defense counsel 
articulated arguably legitimate reasons for not calling an expert, and the evidence of multiple disclosures did not constitute 
bolstering, but rather was properly admitted as background information, fleshing out the investigation, and the People's 
expert's diagnosis: 
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In Ludwig [24 NY3d 221], we acknowledged that "New York courts have routinely recognized that 'nonspecific 
testimony about [a] child-victim's reports of sexual abuse [does] not constitute improper bolstering [when] offered 
for the relevant, nonhearsay purpose of explaining the investigative process'" and assisting in the completion of the 
narrative of events which led to the defendant's arrest ... . Here, the testimony of the child's mother, sister, principal 
and the two officers fulfilled these legitimate nonhearsay purposes, and defense counsel's objections to the 
testimony of the witnesses ensured that the witnesses did not specifically repeat what the child told them. 

  
The majority of [the People's medical expert's] testimony as to the child's specific allegations of sexual abuse was 
admissible under People v Spicola (16 NY3d 441 [2011]). In Spicola, we held that testimony of a nurse-practitioner 
concerning the child's history of sexual abuse was permissible testimony because the child's statements to the 
nurse-practitioner "were germane to diagnosis and treatment" and therefore "were properly admitted as an 
exception to the hearsay rule" (16 NY3d at 451). Applying Spicola here, the trial court properly admitted [the 
expert's] testimony. The testimony explained why the child was being examined by [the expert] and why the normal 
results of the physical examination did not indicate that the child had not been subjected to sexual abuse. This 
background information completed the narrative and was properly permitted under the exception to the hearsay 
rule. Moreover, defense counsel lodged an objection to [the expert's] testimony concerning the child's history; 
however, that objection was overruled. Defense counsel can hardly be deemed ineffective on this score. 

  
Trial counsel's failure to request that a limiting instruction be given to the jury that the child's testimony concerning 
the disclosures she made to other individuals should not be accepted for the truth of her allegations, does not 
render her ineffective in light of the totality of her representation of defendant ... . Moreover, defense counsel was 
not ineffective for failing to object to the prosecutor's summation comments referencing the testimony of the 
witnesses to whom the victim had disclosed. Despite the dissent's argument to the contrary, the failure to object to 
the prosecutor's statement on summation does not negate the overall meaningful representation provided to 
defendant by his counsel. Defense counsel zealously advocated for defendant, making multiple successful 
objections which limited the testimony of several prosecution witnesses. Additionally, defense counsel may have 
made a strategic choice not to object during summation given that the witnesses were not able to testify to the 
specifics of the child's allegations ... . She may have felt that such an objection would not be worthwhile given the 
limited testimony elicited from the witnesses. Such a strategic decision does not support a finding of ineffectiveness 
... . People v Gross, 2016 NY Slip Op 01204, CtApp 2-18-16 

  
 
 
 
 
 

CRIMINAL LAW (EVIDENCE SUFFICIENT TO TRIGGER DRUG FACTORY PRESUMPTION)/EVIDENCE (CRIMINAL, SUFFICIENT 
TO TRIGGER DRUG FACTORY PRESUMPTION)/ATTORNEYS (DECISION WHETHER TO TESTIFY BEFORE A GRAND JURY IS A 
STRATEGIC ONE TO BE MADE BY DEFENSE COUNSEL, NOT DEFENDANT)/INEFFECTIVE ASSISTANCE (DECISION WHETHER 

TO TESTIFY BEFORE A GRAND JURY IS A STRATEGIC ONE TO BE MADE BY DEFENSE COUNSEL, NOT DEFENDANT, 
DEFENDANT MUST DEMONSTRATE PREJUDICE)/GRAND JURY (DECISION WHETHER TO TESTIFY BEFORE A GRAND JURY 

IS A STRATEGIC ONE TO BE MADE BY DEFENSE COUNSEL, NOT DEFENDANT, DEFENDANT MUST DEMONSTRATE 
PREJUDICE TO SUPPORT INEFFECTIVE ASSISTANCE CLAIM) 

  
CRIMINAL LAW, ATTORNEYS, EVIDENCE. 

  
EVIDENCE SUFFICIENT TO TRIGGER DRUG FACTORY PRESUMPTION OF DRUG 

POSSESSION; WHETHER TO TESTIFY BEFORE A GRAND JURY IS A STRATEGIC DECISION 
TO BE MADE BY DEFENSE COUNSEL, NOT DEFENDANT. 

  
The Court of Appeals, in a full-fledged opinion by Judge Stein, over a dissenting opinion by Judge Rivera, determined the 
evidence supported the jury's consideration of the "drug factory presumption" re: possession of drugs.  In addition, the 
Court of Appeals held the decision whether to testify before a grand jury is a strategic decision to be made by the 
attorney, not the defendant, and, in order to demonstrate ineffective assistance in this context, a defendant must show 
prejudice. The presence of some loose cocaine on the floor, some baggies and a razor blade was sufficient to trigger the 
"drug factory presumption", i.e., a presumption of possession by everyone in close proximity to the cocaine. Without the 
presumption, there would not have been enough evidence defendant possessed the drugs: 
  

While there was not a vast quantity of cocaine found, the evidence presented at trial supported an inference of 
more than mere intent to use or sell. Specifically, the evidence of packaged and loose drugs, paraphernalia and a 
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razor blade in plain view was sufficient to establish that drugs were being "package[d] or otherwise prepare[d] for 
sale" in the apartment, permitting the conclusion that defendant, who was in close proximity to the drugs, knowingly 
possessed them ... . * * * 
  
While the right to testify before a grand jury is significant and "must be scrupulously protected" ..., "a prospective 
defendant has no constitutional right to testify before the [g]rand [j]ury" ... . In contrast to the "constitutional nature 
of the right to testify at trial" ... , the right to testify before the grand jury is a limited statutory right ... . Whether to 
exercise that right is a decision that requires "the expert judgment of counsel" ... because it "involves weighing the 
possibility of a dismissal, which, in counsel's judgment may be remote, against the potential disadvantages of 
providing the prosecution with discovery and impeachment material, making damaging admissions, and 
prematurely narrowing the scope of possible defenses" — quintessential matters of strategy ... . The various risks 
and benefits that must be considered render the decision of whether to exercise this statutory right "an appropriate 
one for the lawyer, not the client" ... . 

  
In any event, this Court has repeatedly and consistently held that — even when it is due to attorney error — a 
"defense counsel's failure to timely facilitate defendant's intention to testify before the [g]rand [j]ury does not, per 
se, amount to a denial of effective assistance of counsel" ... . That is, even where no strategy is involved, a 
defendant must show prejudice ... . People v Hogan, 2016 NY Slip Op 01207, CtApp 2-18-16 
  
  

  
 
 
  

CRIMINAL LAW (UNDUE DELAY BETWEEN ARREST AND ARRAIGNMENT DID NOT RENDER CONFESSION INVOLUNTARILY 
GIVEN)/CONFESSION (UNDUE DELAY BETWEEN ARREST AND ARRAIGNMENT DID NOT RENDER CONFESSION 

INVOLUNTARILY GIVEN)/SUPPRESSION (UNDUE DELAY BETWEEN ARREST AND ARRAIGNMENT DID NOT RENDER 
CONFESSION INVOLUNTARILY GIVEN)/EVIDENCE (CONFESSION, UNDUE DELAY BETWEEN ARREST AND ARRAIGNMENT 

DID NOT RENDER CONFESSION INVOLUNTARILY GIVEN) 

  
CRIMINAL LAW, EVIDENCE. 

  
THERE WAS AN INEXCUSABLE 28-HOUR DELAY BETWEEN DEFENDANT'S ARREST AND 
ARRAIGNMENT, BUT THE DELAY DID NOT RENDER THE CONFESSION INVOLUNTARILY 

GIVEN. 
  

The Court of Appeals, in a full-fledged opinion by Judge Rivera, in a double-murder case, determined defendant's motion 
to suppress his confession was properly denied.  The central issue was whether the delay between defendant's arrest and 
his arraignment (28 hours) rendered the confession involuntary. The Court of Appeals determined there was 
inexcusable delay, but that the delay was only one factor in an analysis of whether the confession was voluntarily given: 
  

Given the inordinate length of time between defendant's arrest and arraignment and the unsupported claims of an 
investigatory need to continue the questioning following his arrest, we have no difficulty concluding that the record 
lacks support for a finding that the delay was necessary. Here, defendant was arrested at 9:00 p.m. on May 14th, 
after 10 hours of intermittent questioning at the precinct. Over 12 hours later, he made an oral confession, at 
approximately 9:30 p.m. on May 15th, and completed a signed written confession 4 1/2 hours later, at 2:00 a.m. He 
was then arraigned more than 28 hours after his arrest, in excess of the 24-hour delay this Court determined to be 
presumptively unnecessary in People ex rel. Maxian [77 NY2d 422}]. * * * 
  
Although defendant was detained for over 24 hours, and spent most of the time in a windowless room, his basic 
human needs were provided for because he was able to eat, drink, and take bathroom breaks. He was even 
allowed to smoke cigarettes. ... [T]he interrogations were not done in continuous rotations, but rather were 
intermittent, and provided breaks during which defendant was able to rest and sleep, as well as remain silent and 
consider his situation. Defendant was not placed in the untenable position of bargaining his rights ... , as he was 
neither induced to confess in order to speak with a lawyer, nor dissuaded from exercising his rights to counsel or to 
remain silent. Instead, as the detectives testified and the Miranda form indicates, defendant was informed of his 
rights early during the interrogation process. The record establishes defendant confessed only once he was faced 
with evidence of his guilt, not because he was exhausted and desperate to escape his interrogators. Thus, the 
totality of the circumstances here do not "bespeak such a serious disregard of defendant's rights, and were so 
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conducive to unreliable and involuntary statements, that the prosecutor has not demonstrated beyond a reasonable 
doubt that the defendant's will was not overborne" ... . People v Jin Cheng Lin, 2016 NY Slip Op 01205, CtApp 
2-18-16 
  

 
 
 
 
  

 CRIMINAL LAW (PLAIN VIEW EXCEPTION TO THE WARRANT REQUIREMENT DID NOT APPLY)/SUPPRESSION (PLAIN VIEW 
EXCEPTION TO THE WARRANT REQUIREDMENT DID NOT APPLY)/PLAIN VIEW (EXCEPTION TO THE WARRANT 

REQUIREMENT DID NOT APPLY)/SEARCHES AND SEIZURES (PLAIN VIEW EXCEPTION TO THE WARRANT REQUIREMENT 
DID NOT APPLY) 

  

CRIMINAL LAW, EVIDENCE. 
  

PLAIN VIEW EXCEPTION TO THE WARRANT REQUIREMENT DID NOT APPLY, SUPPRESSION 
SHOULD HAVE BEEN GRANTED. 

  
The Court of Appeals, in a full-fledged opinion by Judge Fahey, reversing the Appellate Division, determined the plain 
view exception to the warrant requirement did not apply and defendant's suppression motion should have been granted. 
Defendant walked in to a hospital with a gun shot wound and the police were notified. When the police officer arrived, 
defendant's clothes were in a clear plastic bag on the floor. The officer examined the clothes and concluded defendant 
had shot himself with a gun which had been in his waistband. The defendant was convicted of criminal possession of a 
weapon. The Court of Appeals concluded one of the conditions of the plain-view warrant-exception had not been met by 
the evidence in the record, i.e., there was no showing the incriminating nature of the clothes was immediately apparent to 
the officer: 
  

"Under the plain view doctrine, if the sight of an object gives the police probable cause to believe that it is the 
instrumentality of a crime, the object may be seized without a warrant if three conditions are met: (1) the police are 
lawfully in the position from which the object is viewed; (2) the police have lawful access to the object; and (3) the 
object's incriminating nature is immediately apparent" ... . 

  
Against this backdrop we conclude that the hearing court erred in denying defendant's motion to suppress the 
clothes seized by police. There was evidence adduced at the suppression hearing that the officer who seized the 
clothes knew defendant to have been shot, and that defendant awaited treatment at the hospital while dressed in 
clothes different from those he wore at the time of the shooting. More important, however, is what the evidence 
presented at the suppression hearing does not establish. That evidence does not show that, before the seizure, the 
testifying officer knew that entry and exit wounds were located on an area of defendant's body that would have 
been covered by the clothes defendant wore at the time of the shooting. Similarly, the record of that proceeding 
contains no other indicium that could have given rise to a reasonable belief that the shooting had affected 
defendant's clothes. To that end, there is no record support for the lower courts' conclusion that the investigating 
officer had probable cause to believe that defendant's clothes were the instrumentality of a crime ... . People v 
Sanders, 2016 NY Slip Op 01255, CtApp 2-23-16 
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INSURANCE LAW (COA) 
 
 

INSURANCE LAW (CLASS ACTION, DEDUCTIBLE APPLIED TO EACH INJURED MEMBER OF THE CLASS, NOT TO A SINGLE 
INJURY TO THE CLASS AS A WHOLE)/CLASS ACTION (INSURANCE POLICY DEDUCTIBLE APPLIED TO EACH INJURED 
MEMBER OF THE CLASS, NOT TO A SINGLE INJURY TO THE CLASS AS A WHOLE)/MUNICIPAL LAW (CLASS ACTION, 

COUNTY'S INSURANCE POLICY DEDUCTIBLE APPLIED TO EACH INJURED MEMBER OF THE CLASS, NOT TO A SINGLE 
INJURY TO THE CLASS AS A WHOLE) 

  

INSURANCE LAW, CLASS ACTIONS, MUNICIPAL LAW. 
  

BASED ON THE UNAMBIGUOUS LANGUAGE OF THE POLICY, THE TERM "OCCURRENCE" 
REFERRED TO EACH TIME A MEMBER OF THE CLASS WAS INJURED, NOT TO A SINGLE 
INJURY TO THE CLASS AS A WHOLE; THEREFORE THE DEDUCTIBLE WAS TRIGGERED 

SEPARATELY FOR EACH INJURED CLASS MEMBER. 
  

The Court of Appeals, in a full-fledged opinion by Judge Abdus-Salaam, determined the policy-term "occurrence," for 
purposes of applying the deductible for each "occurrence," meant each time a member of the class was injured, and not 
the single injury to the class as a whole. The class action was brought by an arrestee who was illegally strip-searched at 
the county jail. 800 others similarly searched made up the class. The insurance policy taken out by the county included a 
deductible of $10,000 for each "occurrence." The county argued that the injury to the class as a whole was a single 
occurrence and triggered only one $10,000 deductible. The court held that, based on the plain language of the policy, 
each strip-search constituted a separate occurrence. Therefore the $10,000 deductible applied to each member of the 
class (making the county liable for all the damage payments): 
  

The plain language of the insurance policy indicates that the improper strip searches of the arrestees over a four-
year period constitute separate occurrences under the policies at issue. Contrary to the County's argument, the 
definition of "occurrence" in the policies is not ambiguous. The policy defines 'occurrence' as "an event, including 
continuous or repeated exposure to substantially the same general harmful conditions, which results in . . . 
'personal injury' . . . by any person or organization and arising out of the insured's law enforcement duties" 
(emphasis added). Thus, the language of the insurance policies makes clear that it covers personal injuries to an 
individual person as a result of a harmful condition. The definition does not permit the grouping of multiple 
individuals who were harmed by the same condition, unless that group is an organization, which is clearly not the 
case here. The harm each experienced was as an individual, and each of the strip searches constitutes a single 
occurrence ... . Selective Ins. Co. of Am. v County of Rensselaer, 2016 NY Slip Op 01001, CtApp 2-11-16 

 
 
 
 

MALICIOUS PROSECUTION (COA) 
 
 

MALICIOUS PROSECUTION (QUESTIONS OF FACT RE: ABSENCE OF PROBABLE CAUSE AND PASSING FALSE 
INFORMATION TO THE PROSECUTOR PRECLUDED SUMMARY JUDGMENT IN FAVOR OF POLICE OFFICERS)/FALSE 

ARREST (QUESTIONS OF FACT RE: ABSENCE OF PROBABLE CAUSE PRECLUDED SUMMARY JUDGMENT IN FAVOR OF 
POLICE OFFICERS) 

  

MALICIOUS PROSECUTION, FALSE ARREST. 
  

QUESTIONS OF FACT HAD BEEN RAISED IN PLAINTIFF'S MALICIOUS PROSECUTION AND 
FALSE ARREST ACTIONS AGAINST POLICE OFFICERS, DEFENSE SUMMARY JUDGMENT 

MOTION SHOULD NOT HAVE BEEN GRANTED. 
  
The Court of Appeals, in a full-fledged opinion by Judge Abdus-Salaam, reversing (modifying) the Appellate Division, 
determined questions of fact precluded summary judgment dismissing the complaint against police officers alleging, inter 
alia, false arrest and malicious prosecution. Plaintiff had been arrested and indicted for murder after signing a 
confession. The charges were eventually dismissed by the prosecutor. In her civil suit, plaintiff alleged the confession was 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01001.htm
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essentially written by the police and she signed it only after she was subjected to hours of intense interrogation. The Court 
of Appeals concluded a question of fact had been raised whether the police had probable cause to arrest. The court noted 
that if the police pass false information on to the prosecutor, the "commencement or continuation of a criminal proceeding" 
element of malicious prosecution has been satisfied (with respect to the police officers). The absence of probable cause 
also bears on the "actual malice" element of malicious prosecution: 
  

We have "never elaborated on how a plaintiff in a malicious prosecution case demonstrates that the defendant 
commenced or continued the underlying criminal proceeding" ... . But, by suggesting that a defendant other than a 
public prosecutor may be liable for supplying false information to the prosecutor in substantial furtherance of a 
criminal action against the plaintiff, we have implicitly recognized that such conduct may, depending on the 
circumstances, constitute the commencement or continuation of the prosecution ... . * * * 
  
Just as in the false arrest context, the plaintiff in a malicious prosecution action must also establish at trial the 
absence of probable cause to believe that he or she committed the charged crimes, but this element operates 
differently in the malicious prosecution context because "[o]nce a suspect has been indicted, [ ] the law holds that 
the Grand Jury action creates a presumption of probable cause" ... . Generally, the plaintiff cannot rebut the 
presumption of probable cause with evidence merely indicating that the authorities acquired information that, 
depending on the inferences one might choose to draw, might have fallen somewhat shy of establishing probable 
cause ... . And, even if the plaintiff shows a sufficiently serious lack of cause for the prosecution and rebuts the 
presumption at trial, he or she still must prove to the satisfaction of the jury that the defendant acted with malice, 
i.e., that the defendant "must have commenced the prior criminal proceeding due to a wrong or improper motive, 
something other than a desire to see the ends of justice served" ... . 
  
... [I]n some instances, the plaintiff can simultaneously rebut the presumption of probable cause and satisfy the 
malice element by demonstrating that the evidence of guilt relied upon by the defendant was so scant that the 
prosecution was entirely baseless and maliciously instituted. In that sense, "[w]hile lack of probable cause to 
institute a criminal proceeding and proof of actual malice are independent and indispensable elements of a 
malicious prosecution action, the absence of probable cause does bear on the malice issue," and "probable cause 
to initiate a criminal proceeding may be so totally lacking as to reasonably permit an inference that the proceeding 
was maliciously instituted" ... . Moreover, in the alternative, the plaintiff may show malice and overcome the 
presumption of probable cause with proof that the defendant falsified evidence in bad faith and that, without the 
falsified evidence, the authorities' suspicion of the plaintiff would not have fully ripened into probable cause ... . 
Thus, we have observed that, in the context of a malicious prosecution suit against the police, the presumption may 
be overcome "by evidence establishing that the police witnesses have not made a complete and full statement of 
facts . . . to the District Attorney, that they have misrepresented or falsified evidence, that they have withheld 
evidence or otherwise acted in bad faith" ... . De Lourdes Torres v Jones, 2016 NY Slip Op 01254, CtApp 2-23-
16 
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NEGLIGENCE (COA) 
 
 
 

NEGLIGENCE (FACT THAT SIDEWALK DEFECT OVER WHICH PLAINTIFF TRIPPED NOT IN FRONT OF DEFENDANT'S 
PROPERTY DOES NOT, STANDING ALONE, WARRANT SUMMARY JUDGMENT TO DEFENDANT)/SLIP AND FALL (FACT THAT 
SIDEWALK DEFECT OVER WHICH PLAINTIFF TRIPPED NOT IN FRONT OF DEFENDANT'S PROPERTY DOES NOT, STANDING 

ALONE, WARRANT SUMMARY JUDGMENT TO DEFENDANT)/SIDEWALKS (FACT THAT SIDEWALK DEFECT OVER WHICH 
PLAINTIFF TRIPPED NOT IN FRONT OF DEFENDANT'S PROPERTY DOES NOT, STANDING ALONE, WARRANT SUMMARY 

JUDGMENT TO DEFENDANT) 

  

NEGLIGENCE, MUNICIPAL LAW. 
  

FACT THAT SIDEWALK DEFECT OVER WHICH PLAINTIFF TRIPPED WAS NOT IN FRONT OF 
DEFENDANT'S PROPERTY. STANDING ALONE, DOES NOT ENTITLE DEFENDANT TO 

SUMMARY JUDGMENT. 
  

The Court of Appeals, in a full-fledged opinion by Judge Pigott, reversing the Appellate Division, found that a property 
owner, West River, which had a statutory duty to maintain an abutting sidewalk, was not entitled to summary judgment 
based solely on the fact that the defect in the sidewalk over which plaintiff tripped was not in front West River's property. 
The expansion joint over which plaintiff tripped was in front of a neighboring property (the Mercado property). However, a 
nearby portion of the sidewalk which had subsided was in front of West River's property. Therefore, to be entitled to 
summary judgment, West River was required to demonstrate it did not breach its duty to maintain the sidewalk, or that any 
such breach was not the proximate cause of plaintiff's fall.  Simply demonstrating the expansion joint over which plaintiff 
tripped was not in front of West River's property was not enough: 
  

Plaintiff tripped on an expansion joint that abutted the Mercados' property. That does not end the inquiry, nor does 
the fact that the defect upon which plaintiff tripped was in front of the Mercado property necessarily absolve West 
River of liability. Although West River did not have a duty to remedy any defects in front of the Mercado property, 
section 7-210 (a) [of the Administrative Code of the City of New York] imposed a duty on West River to maintain 
the sidewalk abutting its premises in a reasonably safe condition. Moreover, the plain language of section 7-210 (b) 
provides that West River may be held liable for injuries where its failure to maintain its sidewalk is a proximate 
cause of that injury. Here, most of the sunken sidewalk flag that plaintiff traversed abutted West River's property, 
and plaintiff claims that West River's sidewalk flag had sunk lower than the expansion joint upon which plaintiff 
allegedly tripped. Thus, West River failed to meet its burden of demonstrating entitlement to judgment as a matter 
of law, leaving factual questions as to whether West River breached its duty to maintain the sidewalk flag abutting 
its property and, if so, whether that breach was a proximate cause of plaintiff's injuries. Under the circumstances of 
this case, summary judgment should have been denied. Sangaray v West Riv. Assoc., LLC, 2016 NY Slip Op 
01002, CtApp 2-11-16 
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TOXIC TORTS (COA) 
 

TOXIC TORTS (EXPERTS' OPINION THAT PLAINTIFF'S IN UTERO INJURIES WERE CAUSE BY GASOLINE FUMES NOT 
SUPPORTED BY ACCEPTED METHODOLOGY)/EVIDENCE (EXPERTS' OPINION THAT PLAINTIFF'S IN UTERO INJURIES WERE 
CAUSE BY GASOLINE FUMES NOT SUPPORTED BY ACCEPTED METHODOLOGY)/EXPERT OPINION EVIDENCE (EXPERTS' 

OPINION THAT PLAINTIFF'S IN UTERO INJURIES WERE CAUSE BY GASOLINE FUMES NOT SUPPORTED BY ACCEPTED 
METHODOLOGY)/FRYE TEST (EXPERTS' OPINION THAT PLAINTIFF'S IN UTERO INJURIES WERE CAUSE BY GASOLINE 

FUMES NOT SUPPORTED BY ACCEPTED METHODOLOGY) 

  

TOXIC TORTS, EVIDENCE. 
  

PLAINTIFF'S EXPERTS DID NOT DEMONSTRATE THEIR OPINIONS ON THE CAUSE OF 
PLAINTIFF'S IN UTERO INJURIES WERE ARRIVED AT USING A GENERALLY ACCEPTED 

METHODOLOGY; PLAINTIFF ALLEGED IN UTERO INJURY FROM GASOLINE FUMES IN CAR 
MANUFACTURED BY DEFENDANT BMW. 

  
The Court of Appeals, in a full-fledged opinion by Judge Pigott, determined the trial court's preclusion of plaintiff's experts' 
opinions on causation of plaintiff's in utero injuries was proper. Plaintiff alleged his severe birth defects were caused by 
gasoline fumes breathed by his mother when she drove a car manufactured by defendant BMW. Plaintiff's experts 
attempted to demonstrate a causal connection between breathing the fumes and the in utero injuries. The Court of 
Appeals held the experts had not demonstrated their opinions were reached by employing a methodology generally 
accepted in the scientific community: 
  

Not only is it necessary for a causation expert to establish that the plaintiff was exposed to sufficient levels of a 
toxin to have caused his injuries, but the expert also must do so through methods "found to be generally accepted 
as reliable in the scientific community" ... . This "general acceptance" requirement, also known as the Frye test, 
governs the admissibility of expert testimony in New York. It asks "whether the expert's techniques, when properly 
performed, generate results accepted as reliable within the scientific community generally" ... . Although unanimity 
is not required, the proponent must show "consensus in the scientific community as to the [methodology's] 
reliability" ... . 

  
Plaintiff and his experts have failed to make that showing in this case. Dr. Frazier and Dr. Kramer concluded that 
plaintiff was exposed to a sufficient amount of gasoline vapor to have caused his injuries based on the reports by 
plaintiff's mother and grandmother that the smell of gasoline occasionally caused them nausea, dizziness, 
headaches and throat irritation. Plaintiff and his experts have not identified any text, scholarly article or scientific 
study, however, that approves of or applies this type of methodology, let alone a "consensus" as to its reliability. 
Therefore, the courts below properly granted defendants' motion to preclude their testimony at trial. Sean R. v 
BMW of N. Am., LLC, 2016 NY Slip Op 01000, CtApp 2-11-16 
  

 
 
 

ZONING (COA) 
 
 

ZONING (DEVELOPER DID NOT HAVE A VESTED RIGHT IN A CONDITIONAL FINAL SITE APPROVAL) 

  
ZONING. 

  
DEVELOPER DID NOT HAVE A VESTED RIGHT IN A CONDITIONAL FINAL SITE APPROVAL IN 

LIGHT OF A CONFLICTING REZONING LAW IN EFFECT PRIOR TO THE APPROVAL. 
  

The Court of Appeals determined petitioners did not have a vested right in a conditional final site approval because it was 
not reasonable for petitioners rely on the approval in light of the conflicting local law rezoning the property: 
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An owner of real property can acquire a common law vested right to develop the property in accordance with prior 
zoning regulations when, in reliance on a "legally issued permit," the landowner "effect[s] substantial changes and 
incur[s] substantial expenses to further the development" and "[t]he landowner's actions relying on [the] valid permit 
[are] so substantial that the municipal action results in serious loss rendering the improvements essentially 
valueless" (see generally 4 Rathkopf's The Law of Zoning and Planning § 70:20 [4th ed]). Here, it was not 
reasonable for petitioners to rely on the December 2007 conditional Final Site Approval of the development, in 
carrying out any substantial actions furthering the development. In particular, in 2005, the year before the rezoning 
of petitioners' property by means of Local Law No. 3 (2006) of Town of Newburgh, the Town Planning Board had 
repeatedly warned petitioners of the proposed rezoning. The December 2007 Approval itself did not engender 
expectations to the contrary. It included a statement of the new zoning status of the property. Additionally, while 
petitioners challenged the rezoning in court, petitioners must have been "cognizant of the potential for an eventual 
legal ruling that the Local Law was in fact valid" ... . Matter of Exeter Bldg. Corp. v Town of Newburgh, 2016 NY 
Slip Op 00999, CtApp 2-11-16 
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INVESTIGATION OF THE FERGUSON POLICE DEPARTMENT 
 

[Excerpt from the March 4, 2015, Report by the US Department of Justice Civil Rights Division] 
 

[Footnotes Have Been Removed] 

 
[THIS JUSTICE DEPARTMENT REPORT WAS SPARKED BY THE POLICE-SHOOTING OF MICHAEL BROWN 
IN FERGUSON MISSOURI---THE REPORT COULD WELL BE ONE OF THE MOST IMPORTANT 
CONSTITUTIONAL-LAW DOCUMENTS OF OUR TIME---AN EXCERPT FOLLOWS:] 

 

 
IV. FERGUSON LAW ENFORCEMENT PRACTICES VIOLATE THE LAW AND UNDERMINE COMMUNITY TRUST, 
ESPECIALLY AMONG AFRICAN AMERICANS  
 
Ferguson’s strategy of revenue generation through policing has fostered practices in the two central parts of Ferguson’s 
law enforcement system—policing and the courts—that are themselves unconstitutional or that contribute to constitutional 
violations. In both parts of the system, these practices disproportionately harm African Americans. Further, the evidence 
indicates that this harm to African Americans stems, at least in part, from racial bias, including racial stereotyping. 
Ultimately, unlawful and harmful practices in policing and in the municipal court system erode police legitimacy and 
community trust, making policing in Ferguson less fair, less effective at promoting public safety, and less safe.  
 
A. Ferguson’s Police Practices  
 
FPD’s [Ferguson Police Department’s] approach to law enforcement, shaped by the City’s pressure to raise revenue, has 
resulted in a pattern and practice of constitutional violations. Officers violate the Fourth Amendment in stopping people 
without reasonable suspicion, arresting them without probable cause, and using unreasonable force. Officers frequently 
infringe on residents’ First Amendment rights, interfering with their right to record police activities and making enforcement 
decisions based on the content of individuals’ expression.  
 
FPD’s lack of systems to detect and hold officers responsible for misconduct reflects the department’s focus on revenue 
generation at the expense of lawful policing and helps perpetuate the patterns of unconstitutional conduct we found. FPD 
fails to adequately supervise officers or review their enforcement actions. While FPD collects vehicle-stop data because it 
is required to do so by state law, it collects no reliable or consistent data regarding pedestrian stops, even though it has 
the technology to do so. In Ferguson, officers will sometimes make an arrest without writing a report or even obtaining an 
incident number, and hundreds of reports can pile up for months without supervisors reviewing them. Officers’ uses of 
force frequently go unreported, and are reviewed only laxly when reviewed at all. As a result of these deficient practices, 
stops, arrests, and uses of force that violate the law or FPD policy are rarely detected and often ignored when they are 
discovered.  
 
FPD policy states that “[o]fficers should document” all field contacts and field interrogation “relevant to criminal activity and 
identification of criminal suspects on the appropriate Department approved computer entry forms.” FPD General Order 
407.00. Policy requires that a “Field Investigation Report” be completed for persons and vehicles “in all instances when an 
officer feels” that the subject “may be in the area for a questionable or suspicious purpose.” FPD General Order 422.01. In 
practice, however, FPD officers do not reliably document field contacts, particularly of pedestrians, and the department 
does not evaluate such field contacts.  
 
1. FPD Engages in a Pattern of Unconstitutional Stops and Arrests in Violation of the Fourth Amendment  
 
FPD’s approach to law enforcement has led officers to conduct stops and arrests that violate the Constitution. We 
identified several elements to this pattern of misconduct. Frequently, officers stop people without reasonable suspicion or 
arrest them without probable cause. Officers rely heavily on the municipal “Failure to Comply” charge, which appears to 
be facially unconstitutional in part, and is frequently abused in practice. FPD also relies on a system of officer-generated 
arrest orders called “wanteds” that circumvents the warrant system and poses a significant risk of abuse. The data show, 
moreover, that FPD misconduct in the area of stops and arrests disproportionately impacts African Americans.  
 
a. FPD Officers Frequently Detain People Without Reasonable Suspicion and Arrest People Without Probable Cause  
 
The Fourth Amendment protects individuals from unreasonable searches and seizures. Generally, a search or seizure is 
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unreasonable “in the absence of individualized suspicion of wrongdoing.” City of Indianapolis v. Edmond, 531 U.S. 32, 37 
(2000). The Fourth Amendment permits law enforcement officers to briefly detain individuals for investigative purposes if 
the officers possess reasonable suspicion that criminal activity is afoot. Terry v. Ohio, 392 U.S. 1, 21 (1968). Reasonable 
suspicion exists when an “officer is aware of particularized, objective facts which, taken together with rational inferences 
from those facts, reasonably warrant suspicion that a crime is being committed.” United States v. Givens, 763 F.3d 987, 
989 (8th Cir. 2014) (internal quotation marks omitted). In addition, if the officer reasonably believes the person with whom 
he or she is dealing is armed and dangerous, the officer may conduct a protective search or frisk of the person’s outer 
clothing. United States v. Cotter, 701 F.3d 544, 547 (8th Cir. 2012). Such a search is not justified on the basis of “inchoate 
and unparticularized suspicion;” rather, the “issue is whether a reasonably prudent man in the circumstances would be 
warranted in the belief that his safety or that of others was in danger.” Id. (quoting Terry, 392 U.S. at 27). For an arrest to 
constitute a reasonable seizure under the Fourth Amendment, it must be supported by probable cause, which exists only 
if “the totality of facts based on reasonably trustworthy information would justify a prudent person in believing the 
individual arrested had committed an offense at the time of the arrest.” Stoner v. Watlingten, 735 F.3d 799, 803 (8th Cir. 
2013).  
 
Under Missouri law, when making an arrest, “[t]he officer must inform the defendant by what authority he acts, and must 
also show the warrant if required.” Mo. Rev. Stat. § 544.180.  In reviewing FPD records, we found numerous incidents in 
which—based on the officer’s own description of the detention—an officer detained an individual without articulable 
reasonable suspicion of criminal activity or arrested a person without probable cause. In none of these cases did the 
officer explain or justify his conduct.  
 
For example, in July 2013 police encountered an African-American man in a parking lot while on their way to arrest 
someone else at an apartment building. Police knew that the encountered man was not the person they had come to 
arrest. Nonetheless, without even reasonable suspicion, they handcuffed the man, placed him in the back of a patrol car, 
and ran his record. It turned out he was the intended arrestee’s landlord. The landlord went on to help the police enter the 
person’s unit to effect the arrest, but he later filed a complaint alleging racial discrimination and unlawful detention. 
Ignoring the central fact that they had handcuffed a man and put him in a police car despite having no reason to believe 
he had done anything wrong, a sergeant vigorously defended FPD’s actions, characterizing the detention as “minimal” 
and pointing out that the car was air conditioned. Even temporary detention, however, constitutes a deprivation of liberty 
and must be justified under the Fourth Amendment. Whren v. United States, 517 U.S. 806, 809-10 (1996).  
 
Many of the unlawful stops we found appear to have been driven, in part, by an officer’s desire to check whether the 
subject had a municipal arrest warrant pending. Several incidents suggest that officers are more concerned with issuing 
citations and generating charges than with addressing community needs. In October 2012, police officers pulled over an 
African-American man who had lived in Ferguson for 16 years, claiming that his passenger-side brake light was broken. 
The driver happened to have replaced the light recently and knew it to be functioning properly. Nonetheless, according to 
the man’s written complaint, one officer stated, “let’s see how many tickets you’re going to get,” while a second officer 
tapped his Electronic Control Weapon (“ECW”) on the roof of the man’s car. The officers wrote the man a citation for “tail 
light/reflector/license plate light out.” They refused to let the man show them that his car’s equipment was in order, 
warning him, “don’t you get out of that car until you get to your house.” The man, who believed he had been racially 
profiled, was so upset that he went to the police station that night to show a sergeant that his brakes and license plate 
light worked.  
 
At times, the constitutional violations are even more blatant. An African-American man recounted to us an experience he 
had while sitting at a bus stop near Canfield Drive. According to the man, an FPD patrol car abruptly pulled up in front of 
him. The officer inside, a patrol lieutenant, rolled down his window and addressed the man:  
 
Lieutenant: Get over here.  
Bus Patron: Me?  
Lieutenant: Get the f*** over here. Yeah, you.  
Bus Patron: Why? What did I do? 
Lieutenant: Give me your ID.  
Bus Patron: Why?  
Lieutenant: Stop being a smart ass and give me your ID.  
 
The lieutenant ran the man’s name for warrants. Finding none, he returned the ID and said, “get the hell out of my face.” 
These allegations are consistent with other, independent allegations of misconduct that we heard about this particular 
lieutenant, and reflect the routinely disrespectful treatment many African Americans say they have come to expect from 
Ferguson police. That a lieutenant with supervisory responsibilities allegedly engaged in this conduct is further cause for 
concern.  
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This incident is also consistent with a pattern of suspicionless, legally unsupportable stops we found documented in FPD’s 
records, described by FPD as “ped checks” or “pedestrian checks.” Though at times officers use the term to refer to 
reasonable-suspicion-based pedestrian stops, or “Terry stops,” they often use it when stopping a person with no objective, 
articulable suspicion. For example, one night in December 2013, officers went out and “ped. checked those wandering 
around” in Ferguson’s apartment complexes. In another case, officers responded to a call about a man selling drugs by 
stopping a group of six African-American youths who, due to their numbers, did not match the facts of the call. The youths 
were “detained and ped checked.” Officers invoke the term “ped check” as though it has some unique constitutional 
legitimacy. It does not. Officers may not detain a person, even briefly, without articulable reasonable suspicion. Terry, 392 
U.S. at 21. To the extent that the words “ped check” suggest otherwise, the terminology alone is dangerous because it 
threatens to confuse officers’ understanding of the law. Moreover, because FPD does not track or analyze pedestrian 
Terry stops—whether termed “ped checks” or something else—in any reliable way, they are especially susceptible to 
discriminatory or otherwise unlawful use.  
 
As with its pattern of unconstitutional stops, FPD routinely makes arrests without probable cause. Frequently, officers 
arrest people for conduct that plainly does not meet the elements of the cited offense. For example, in November 2013, an 
officer approached five African-American young people listening to music in a car. Claiming to have smelled marijuana, 
the officer placed them under arrest for disorderly conduct based on their “gathering in a group for the purposes of 
committing illegal activity.” The young people were detained and charged—some taken to jail, others delivered to their 
parents—despite the officer finding no marijuana, even after conducting an inventory search of the car. Similarly, in 
February 2012, an officer wrote an arrest notification ticket for Peace Disturbance for “loud music” coming from a car. The 
arrest ticket appears unlawful as the officer did not assert, and there is no other indication, that a third party was disturbed 
by the music—an element of the offense. See Ferguson Mun. Code § 29-82 (prohibiting certain conduct that 
“unreasonably and knowingly disturbs or alarms another person or persons”). Nonetheless, a supervisor approved it. 
These warrantless arrests violated the Fourth Amendment because they were not based on probable cause. See Virginia 
v. Moore, 553 U.S. 164, 173 (2008).  
 
While the record demonstrates a pattern of stops that are improper from the beginning, it also exposes encounters that 
start as constitutionally defensible but quickly cross the line. For example, in the summer of 2012, an officer detained a 
32-year-old African-American man who was sitting in his car cooling off after playing basketball. The officer arguably had 
grounds to stop and question the man, since his windows appeared more deeply tinted than permitted under Ferguson’s 
code. Without cause, the officer went on to accuse the man of being a pedophile, prohibit the man from using his cell 
phone, order the man out of his car for a pat-down despite having no reason to believe he was armed, and ask to search 
his car. When the man refused, citing his constitutional rights, the officer reportedly pointed a gun at his head, and 
arrested him. The officer charged the man with eight different counts, including making a false declaration for initially 
providing the short form of his first name (e.g., “Mike” instead of “Michael”) and an address that, although legitimate, 
differed from the one on his license. The officer also charged the man both with having an expired operator’s license, and 
with having no operator’s license in possession. The man told us he lost his job as a contractor with the federal 
government as a result of the charges.  
 
b. FPD Officers Routinely Abuse the “Failure to Comply” Charge  
 
One area of FPD activity deserves special attention for its frequency of Fourth Amendment violations: enforcement of 
Ferguson’s Failure to Comply municipal ordinance.14 Ferguson Mun. Code § 29-16. Officers rely heavily on this charge to 
arrest individuals who do not do what they ask, even when refusal is not a crime. The offense is typically charged under 
one of two subsections. One subsection prohibits disobeying a lawful order in a way that hinders an officer’s duties, § 29-
16(1); the other requires individuals to identify themselves, § 29-16(2). FPD engages in a pattern of unconstitutional 
enforcement with respect to both, resulting in many unlawful arrests.  
 
i. Improper Enforcement of Code Provision Prohibiting Disobeying a Lawful Order  
 
Officers frequently arrest individuals under Section 29-16(1) on facts that do not meet the provision’s elements. Section 
29-16(1) makes it unlawful to “[f]ail to comply with the lawful order or request of a police officer in the discharge of the 
officer’s official duties where such failure interfered with, obstructed or hindered the officer in the performance of such 
duties.” Many cases initiated under this provision begin with an officer ordering an individual to stop despite lacking 
objective indicia that the individual is engaged in wrongdoing. The order to stop is not a “lawful order” under those 
circumstances because the officer lacks reasonable suspicion that criminal activity is afoot. See United States v. Brignoni-
Ponce, 422 U.S. 873, 882-83 (1975); United States v. Jones, 606 F.3d 964, 967-68 (8th Cir. 2010). Nonetheless, when 
individuals do not stop in those situations, FPD officers treat that conduct as a failure to comply with a lawful order, and 
make arrests. Such arrests violate the Fourth Amendment because they are not based on probable cause that the crime 
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of Failure to Comply has been committed. Dunaway v. New York, 442 U.S. 200, 208 (1979).  
 
FPD officers apply Section 29-16(1) remarkably broadly. In an incident from August 2010, an officer broke up an 
altercation between two minors and sent them back to their homes. The officer ordered one to stay inside her residence 
and the other not to return to the first’s residence. Later that day, the two minors again engaged in an altercation outside 
the first minor’s residence. The officer arrested both for Failure to Comply with the earlier orders. But Section 29-16(1) 
does not confer on officers the power to confine people to their homes or keep them away from certain places based 
solely on their verbal orders. At any rate, the facts of this incident do not satisfy the statute for another reason: there was 
no evidence that the failure to comply “interfered with, obstructed or hindered the officer in the performance” of official 
duties. § 29-16(1). The officer’s arrest of the two minors for Failure to Comply without probable cause of all elements of 
the offense violated the Fourth Amendment.  
 
ii. Improper Enforcement of Code Provision Requiring Individuals to Identify Themselves to a Police Officer  
 
FPD’s charging under Section 29-16(2) also violates the Constitution. Section 29-16(2) makes it unlawful to “[f]ail to give 
information requested by a police officer in the discharge of his/her official duties relating to the identity of such person.” 
This provision, a type of “stop-and-identify” law, is likely unconstitutional under the void-for-vagueness doctrine. It is also 
unconstitutional as typically applied by FPD.  
 
As the Supreme Court has explained, the void-for-vagueness doctrine “requires that a penal statute define the criminal 
offense with sufficient definiteness that ordinary people can understand what conduct is prohibited and in a manner that 
does not encourage arbitrary and discriminatory enforcement.” Kolender v. Lawson, 461 U.S. 352, 357 (1983). In 
Kolender, the Supreme Court invalidated a California stop-and-identify law as unconstitutionally vague because its 
requirement that detained persons give officers “credible and reliable” identification provided no standard for what a 
suspect must do to comply with it. Instead, the law “vest[ed] complete discretion in the hands of the police” to determine 
whether a person had provided sufficient identity information, which created a “potential for arbitrarily suppressing First 
Amendment liberties” and “the constitutional right to freedom of movement.” Id. at 358. The Eighth Circuit has applied the 
doctrine numerous times. In Fields v. City of Omaha, 810 F.2d 830 (8th Cir. 1987), the court struck down a city ordinance 
that required a person to “identify himself” because it did not make definite what would suffice for identification and 
thereby provided no “standard to guide the police officer’s discretionary assessment” or “prevent arbitrary and 
discriminatory law enforcement.” Id. at 833-34; see also Stahl v. City of St. Louis, 687 F.3d 1038, 1040 (8th Cir. 2012) 
(holding that an ordinance prohibiting conduct that would impede traffic was unconstitutionally vague under the Due 
Process Clause because it “may fail to provide the kind of notice that will enable ordinary people to understand what 
conduct it prohibits”) (internal quotation marks omitted).  
 
Under these binding precedents, Ferguson’s stop-and-identify law appears to be unconstitutionally vague because the 
term “information . . . relating to the identity of such person” in Section 29-16(2) is not defined. Neither the ordinance nor 
any court has narrowed that language. Cf. Hiibel v. Sixth Judicial Dist. Ct. of Nevada, 542 U.S. 177, 188-89 (2004) 
(upholding stop-and-identify law that was construed by the state supreme court to require only that a suspect provide his 
name). As a consequence, the average person has no understanding of precisely how much identity information, and 
what kind, he or she must provide when an FPD officer demands it; nor do officers. Indeed, we are aware of several 
people who were asked to provide their Social Security numbers, including one man who was arrested after refusing to do 
so. Given that the ordinance appears to lend itself to such arbitrary enforcement, Section 29-16(2) is likely unconstitutional 
on its face. 
 
Even apart from the facial unconstitutionality of the statute, the evidence is clear that FPD’s enforcement of Section 29-
16(2) is unconstitutional in its application. Stop-and-identify laws stand in tension with the Supreme Court’s admonition 
that a person approached by a police officer “need not answer any question put to him; indeed, he may decline to listen to 
the questions at all and may go on his way.” Florida v. Royer, 460 U.S. 491, 497-98 (1983). For this reason, the Court has 
held that an officer cannot require a person to identify herself unless the officer first has reasonable suspicion to initiate 
the stop. See Brown v. Texas, 443 U.S. 47, 52-53 (1979) (holding that the application of a Texas statute that criminalized 
refusal to provide a name and address to a peace officer violated the Fourth Amendment where the officer lacked 
reasonable suspicion of criminal activity); see also Hiibel, 542 U.S. at 184 (deeming the reasonable suspicion requirement 
a “constitutional limitation[]” on stop-and-identify statutes). FPD officers, however, routinely arrest individuals under 
Section 29-16(2) for failure to identify themselves despite lacking reasonable suspicion to stop them in the first place.  
 
For example, in an October 2011 incident, an officer arrested two sisters who were backing their car into their driveway. 
The officer claimed that the car had been idling in the middle of the street, warranting investigation, while the women claim 
they had pulled up outside their home to drop someone off when the officer arrived. In any case, the officer arrested one 
sister for failing to provide her identification when requested. He arrested the other sister for getting out of the car after 
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being ordered to stay inside. The two sisters spent the next three hours in jail. In a similar incident from December 2011, 
police officers approached two people sitting in a car on a public street and asked the driver for identification. When the 
driver balked, insisting that he was on a public street and should not have to answer questions, the officers ordered him 
out of the car and ultimately charged him with Failure to Comply.  
 
In another case, from March 2013, officers responded to the police station to take custody of a person wanted on a state 
warrant. When they arrived, they encountered a different man—not the subject of the warrant—who happened to be 
leaving the station. Having nothing to connect the man to the warrant subject, other than his presence at the station, the 
officers nonetheless stopped him and asked that he identify himself. The man asserted his rights, asking the officers “Why 
do you need to know?” and declining to be frisked. When the man then extended his identification toward the officers, at 
their request, the officers interpreted his hand motion as an attempted assault and took him to the ground. Without 
articulating reasonable suspicion or any other justification for the initial detention, the officers arrested the man on two 
counts of Failure to Comply and two counts of Resisting Arrest.  
 
In our conversations with FPD officers, one officer admitted that when he conducts a traffic stop, he asks for identification 
from all passengers as a matter of course. If any refuses, he considers that to be “furtive and aggressive” conduct and 
cites—and typically arrests—the person for Failure to Comply. The officer thus acknowledged that he regularly exceeds 
his authority under the Fourth Amendment by arresting passengers who refuse, as is their right, to provide identification. 
See Hiibel, 542 U.S. at 188 (“[A]n officer may not arrest a suspect for failure to identify himself if the request for 
identification is not reasonably related to the circumstances justifying the stop.”); Stufflebeam v. Harris, 521 F.3d 884, 
887-88 (8th Cir. 2008) (holding that the arrest of a passenger for failure to identify himself during a traffic stop violated the 
Fourth Amendment where the passenger was not suspected of other criminal activity and his identification was not 
needed for officer safety). Further, the officer told us that he was trained to arrest for this violation.  
 
Good supervision would correct improper arrests by an officer before they became routine. But in Ferguson, the same 
dynamics that lead officers to make unlawful stops and arrests cause supervisors to conduct only perfunctory review of 
officers’ actions—when they conduct any review at all. FPD supervisors are more concerned with the number of citations 
and arrests officers produce than whether those citations and arrests are lawful or promote public safety. Internal 
communications among command staff reveal that FPD for years has failed to ensure even that officers write their reports 
and first-line supervisors approve them. In 2010, a senior police official complained to supervisors that every week reports 
go unwritten, and hundreds of reports remain unapproved. “It is time for you to hold your officers accountable,” he urged 
them. In 2014, the official had the same complaint, remarking on 600 reports that had not been approved over a six-month 
period. Another supervisor remarked that coding errors in the new records management system is set up “to hide, do 
away with, or just forget reports,” creating a heavy administrative burden for supervisors who discover incomplete reports 
months after they are created. In practice, not all arrests are given incident numbers, meaning supervisors may never 
know to review them. These systemic deficiencies in oversight are consistent with an approach to law enforcement in 
which productivity and revenue generation, rather than lawful policing, are the priority. Thus, even as commanders exhort 
line supervisors to more closely supervise officer activity, they perpetuate the dynamics that discourage meaningful 
supervision.  
 
c. FPD’s Use of a Police-run “Wanted” System Circumvents Judicial Review and Poses the Risk of Abuse  
 
FPD and other law enforcement agencies in St. Louis County use a system of “wanteds” or “stop orders” as a substitute 
for seeking judicial approval for an arrest warrant. When officers believe a person has committed a crime but are not able 
to immediately locate that person, they can enter a “wanted” into the statewide law enforcement database, indicating to all 
other law enforcement agencies that the person should be arrested if located. While wanteds are supposed to be based 
on probable cause, see FPD General Order 424.01, they operate as an end-run around the judicial system. Instead of 
swearing out a warrant and seeking judicial authorization from a neutral and detached magistrate, officers make the 
probable cause determination themselves and circumvent the courts. Officers use wanteds for serious state-level crimes 
and minor code violations alike, including traffic offenses.  
 
FPD command staff express support for the wanted system, extolling the benefits of being able to immediately designate 
a person for detention. But this expedience carries constitutional risks. If officers enter wanteds into the system on less 
than probable cause, then the subsequent arrest would violate the Fourth Amendment. Our interviews with command staff 
and officers indicate that officers do not clearly understand the legal authority necessary to issue a wanted. For example, 
one veteran officer told us he will put out a wanted “if I do not have enough probable cause to arrest you.” He gave the 
example of investigating a car theft. Upon identifying a suspect, he would put that suspect into the system as wanted 
“because we do not have probable cause that he stole the vehicle.” Reflecting the muddled analysis officers may employ 
when deciding whether to issue a wanted, this officer concluded, “you have to have reasonable suspicion and some 
probable cause to put out a wanted.”  
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At times, FPD officers use wanteds not merely in spite of a lack of probable cause, but because they lack probable cause. 
In December 2014, a Ferguson detective investigating a shooting emailed a county prosecutor to see if a warrant for a 
suspect could be obtained, since “a lot of state agencies won’t act on a wanted.” The prosecutor responded stating that 
although “[c]hances are” the crime was committed by the suspect, “we just don’t have enough for a warrant right now.” 
The detective responded that he would enter a wanted.  
There is evidence that the use of wanteds has resulted in numerous unconstitutional arrests in Ferguson. Internal 
communications reveal problems with FPD officers arresting individuals on wanteds without first confirming that the 
wanteds are still valid. In 2010, for instance, an FPD supervisor wrote that “[a]s of late we have had subjects arrested that 
were wanted for other agencies brought in without being verified first. You guessed it, come to find out they were no 
longer wanted by the agencies and had to be released.” The same supervisor told us that in 2014 he cleared hundreds of 
invalid wanteds from the system, some of them over ten years old, suggesting that invalid wanteds have been an ongoing 
problem.  
 
Wanteds can also be imprecise, leading officers to arrest in violation of the Fourth Amendment. For example, in June 
2011, officers arrested a man at gunpoint because the car he was driving had an active wanted “on the vehicle and its 
occupants” in connection with an alleged theft. In fact, the theft was alleged to have been committed by the man’s brother. 
Nonetheless, according to FPD’s files, the man was arrested solely on the basis of the wanted.  
 
This system creates the risk that wanteds could be used improperly to develop evidence necessary for arrest rather than 
to secure a person against whom probable cause already exists. Several officers described wanteds as an investigatory 
tool. According to Chief Jackson, “a wanted allows us to get a suspect in for booking and potential interrogation.” One 
purpose, he said, is “to conduct an interview of that person.” While it is perfectly legitimate for officers to try to obtain 
statements from persons lawfully detained, it is unconstitutional for them to jail individuals on less than probable cause for 
that purpose. Dunaway, 442 U.S. at 216. One senior supervisor acknowledged that wanteds could be abused. He agreed 
that the potential exists, for example, for an officer to pressure a subject into speaking voluntarily to avoid being arrested. 
These are risks that the judicially-reviewed warrant process is meant to avoid.  
 
Compounding our concern is the minimal training and supervision provided on when to issue a wanted, and the lack of 
any meaningful oversight to detect and respond to improperly issued wanteds. Some officers told us that they may have 
heard about wanteds in the training academy. Others said that they received no formal training on wanteds and learned 
about them from their field training officers. As for supervision, officers are supposed to get authorization from their 
supervisors before entering a wanted into a law enforcement database. They purportedly do this by providing the factual 
basis for probable cause to their supervisors, orally or in their written reports. However, several supervisors and officers 
we spoke with acknowledged that this supervisory review routinely does not happen. Further, the supervisors we 
interviewed told us that they had never declined to authorize a wanted.  
 
Finally, a Missouri appellate court has highlighted the constitutional risks of relying on a wanted as the basis for an arrest. 
In State v. Carroll, 745 S.W.2d 156 (Mo. Ct. App. 1987), the court held that a robbery suspect was arrested without 
probable cause when Ferguson and St. Louis police officers picked him up on a wanted for leaving the scene of an 
accident. Id. at 158. The officers then interrogated him three times at two different police stations, and he eventually made 
incriminating statements. Despite the existence of a wanted, the court deemed the initial arrest unconstitutional because 
“[t]he record . . . fail[ed] to show any facts known to the police at the time of the arrest to support a reasonable belief that 
defendant had committed a crime.” Id. Carroll highlights the fact that wanteds do not confer an authority equal to a judicial 
arrest warrant. Rather, the Carroll court’s holding suggests that wanteds may be of unknown reliability and thus 
insufficient to permit custodial detention under the Fourth Amendment. See also Steven J. Mulroy, “Hold” On: The 
Remarkably Resilient, Constitutionally Dubious 48-Hour Hold, 63 Case W. Res. L. Rev. 815, 823, 842-45 (2013) 
(observing that one problem with police “holds” is that, although they require probable cause, “in practice they often lack 
it”).  
We received complaints from FPD officers that the County prosecutor’s office is too restrictive in granting warrant 
requests, and that this has necessitated the wanted practice. This investigation did not determine whether the St. Louis 
County prosecutor is overly restrictive or appropriately cautious in granting warrant requests. What is clear, however, is 
that current FPD practices have resulted in wanteds being issued and executed without legal basis.  
 
 
 
2. FPD Engages in a Pattern of First Amendment Violations  
 
FPD’s approach to enforcement results in violations of individuals’ First Amendment rights. FPD arrests people for a 
variety of protected conduct: people are punished for talking back to officers, recording public police activities, and lawfully 
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protesting perceived injustices.  
 
Under the Constitution, what a person says generally should not determine whether he or she is jailed. Police officers 
cannot constitutionally make arrest decisions based on individuals’ verbal expressions of disrespect for law enforcement, 
including use of foul language. Buffkins v. City of Omaha, 922 F.2d 465, 472 (8th Cir. 1990) (holding that officers violated 
the Constitution when they arrested a woman for disorderly conduct after she called one an “asshole,” especially since 
“police officers are expected to exercise greater restraint in their response than the average citizen”); Copeland v. Locke, 
613 F.3d 875, 880 (8th Cir. 2010) (holding that the First Amendment prohibited a police chief from arresting an individual 
who pointed at him and told him “move the f*****g car,” even if the comment momentarily distracted the chief from a 
routine traffic stop); Gorra v. Hanson, 880 F.2d 95, 100 (8th Cir. 1989) (holding that arresting a person in retaliation for 
making a statement “constitutes obvious infringement” of the First Amendment). As the Supreme Court has held, “the First 
Amendment protects a significant amount of verbal criticism and challenge directed at police officers.” City of Houston, 
Tex. v. Hill, 482 U.S. 451, 461 (1987) (striking down as unconstitutionally overbroad a local ordinance that criminalized 
interference with police by speech).  
 
In Ferguson, however, officers frequently make enforcement decisions based on what subjects say, or how they say it. 
Just as officers reflexively resort to arrest immediately upon noncompliance with their orders, whether lawful or not, they 
are quick to overreact to challenges and verbal slights. These incidents—sometimes called “contempt of cop” cases—are 
propelled by officers’ belief that arrest is an appropriate response to disrespect. These arrests are typically charged as a 
Failure to Comply, Disorderly Conduct, Interference with Officer, or Resisting Arrest.  
 
For example, in July 2012, a police officer arrested a business owner on charges of Interfering in Police Business and 
Misuse of 911 because she objected to the officer’s detention of her employee. The officer had stopped the employee for 
“walking unsafely in the street” as he returned to work from the bank. According to FPD records, the owner “became 
verbally involved,” came out of her shop three times after being asked to stay inside, and called 911 to complain to the 
Police Chief. The officer characterized her protestations as interference and arrested her inside her shop.16 The arrest 
violated the First Amendment, which “does not allow such speech to be made a crime.” Hill, 482 U.S. at 462. Indeed, the 
officer’s decision to arrest the woman after she tried to contact the Police Chief suggests that he may have been 
retaliating against her for reporting his conduct.  
 
Officers in Ferguson also use their arrest power to retaliate against individuals for using language that, while disrespectful, 
is protected by the Constitution. For example, one afternoon in September 2012, an officer stopped a 20-year-old African-
American man for dancing in the middle of a residential street. The officer obtained the man’s identification and ran his 
name for warrants. Finding none, he told the man he was free to go. The man responded with profanities. When the 
officer told him to watch his language and reminded him that he was not being arrested, the man continued using 
profanity and was arrested for Manner of Walking in Roadway.  
 
In February 2014, officers responded to a group of African-American teenage girls “play fighting” (in the words of the 
officer) in an intersection after school. When one of the schoolgirls gave the middle finger to a white witness who had 
called the police, an officer ordered her over to him. One of the girl’s friends accompanied her. Though the friend had the 
right to be present and observe the situation—indeed, the offense reports include no facts suggesting a safety concern 
posed by her presence—the officers ordered her to leave and then attempted to arrest her when she refused. Officers 
used force to arrest the friend as she pulled away. When the first girl grabbed an officer’s shoulder, they used force to 
arrest her, as well. Officers charged the two teenagers with a variety of offenses, including: Disorderly Conduct for giving 
the middle finger and using obscenities; Manner of Walking for being in the street; Failure to Comply for staying to 
observe; Interference with Officer; Assault on a Law Enforcement Officer; and Endangering the Welfare of a Child 
(themselves and their schoolmates) by resisting arrest and being involved in disorderly conduct. This incident underscores 
how officers’ unlawful response to activity protected by the First Amendment can quickly escalate to physical resistance, 
resulting in additional force, additional charges, and increasing the risk of injury to officers and members of the public 
alike.  
 
These accounts are drawn entirely from officers’ own descriptions, recorded in offense reports. That FPD officers believe 
criticism and insolence are grounds for arrest, and that supervisors have condoned such unconstitutional policing, reflects 
intolerance for even lawful opposition to the exercise of police authority. These arrests also reflect that, in FPD, many 
officers have no tools for de-escalating emotionally charged scenes, even though the ability of a police officer to bring 
calm to a situation is a core policing skill.  
 
FPD officers also routinely infringe on the public’s First Amendment rights by preventing people from recording their 
activities. The First Amendment “prohibit[s] the government from limiting the stock of information from which members of 
the public may draw.” First Nat’l Bank v. Belloti, 435 U.S. 765, 783 (1978). Applying this principle, the federal courts of 
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appeal have held that the First Amendment “unambiguously” establishes a constitutional right to videotape police 
activities. Glik v. Cunniffe, 655 F.3d 78, 82 (1st Cir. 2011); see also ACLU v. Alvarez, 679 F.3d 583, 600 (7th Cir. 2012) 
(issuing a preliminary injunction against the use of a state eavesdropping statute to prevent the recording of public police 
activities); Fordyce v. City of Seattle, 55 F.3d 436, 439 (9th Cir. 1995) (recognizing a First Amendment right to film police 
carrying out their public duties); Smith v. City of Cumming, 212 F.3d 1332, 1333 (11th Cir. 2000) (recognizing a First 
Amendment right “to photograph or videotape police conduct”). Indeed, as the ability to record police activity has become 
more widespread, the role it can play in capturing questionable police activity, and ensuring that the activity is investigated 
and subject to broad public debate, has become clear. Protecting civilian recording of police activity is thus at the core of 
speech the First Amendment is intended to protect. Cf. Branzburg v. Hayes, 408 U.S. 665, 681 (1972) (First Amendment 
protects “news gathering”); Mills v. Alabama, 384 U.S. 214, 218 (1966) (news gathering enhances “free discussion of 
governmental affairs”). “In a democracy, public officials have no general privilege to avoid publicity and embarrassment by 
preventing public scrutiny of their actions.” Walker v. City of Pine Bluff, 414 F.3d 989, 992 (8th Cir. 2005).  
 
In Ferguson, however, officers claim without any factual support that the use of camera phones endangers officer safety. 
Sometimes, officers offer no rationale at all. Our conversations with community members and review of FPD records 
found numerous violations of the right to record police activity. In May 2014, an officer pulled over an African-American 
woman who was driving with her two sons. During the traffic stop, the woman’s 16-year-old son began recording with his 
cell phone. The officer ordered him to put down the phone and refrain from using it for the remainder of the stop. The 
officer claimed this was “for safety reasons.” The situation escalated, apparently due to the officer’s rudeness and the 
woman’s response. According to the 16 year old, he began recording again, leading the officer to wrestle the phone from 
him. Additional officers arrived and used force to arrest all three civilians under disputed circumstances that could have 
been clarified by a video recording.  
 
In June 2014, an African-American couple who had taken their children to play at the park allowed their small children to 
urinate in the bushes next to their parked car. An officer stopped them, threatened to cite them for allowing the children to 
“expose themselves,” and checked the father for warrants. When the mother asked if the officer had to detain the father in 
front of the children, the officer turned to the father and said, “you’re going to jail because your wife keeps running her 
mouth.” The mother then began recording the officer on her cell phone. The officer became irate, declaring, “you don’t 
videotape me!” As the officer drove away with the father in custody for “parental neglect,” the mother drove after them, 
continuing to record. The officer then pulled over and arrested her for traffic violations. When the father asked the officer 
to show mercy, he responded, “no more mercy, since she wanted to videotape,” and declared “nobody videotapes me.” 
The officer then took the phone, which the couple’s daughter was holding. After posting bond, the couple found that the 
video had been deleted.  
 
A month later, the same officer pulled over a truck hauling a trailer that did not have operating tail lights. The officer asked 
for identification from all three people inside, including a 54-year-old white man in the passenger seat who asked why. 
“You have to have a reason. This is a violation of my Fourth Amendment rights,” he asserted. The officer, who 
characterized the man’s reaction as “suspicious,” responded, “the reason is, if you don’t hand it to me, I’ll arrest you.” The 
man provided his identification. The officer then asked the man to move his cell phone from his lap to the dashboard, “for 
my safety.” The man said, “okay, but I’m going to record this.” Due to nervousness, he could not open the recording 
application and quickly placed the phone on the dash. The officer then announced that the man was under arrest for 
Failure to Comply. At the end of the traffic stop, the officer gave the driver a traffic citation, indicated at the other man, and 
said, “you’re getting this ticket because of him.” Upon bringing that man to the jail, someone asked the officer what 
offense the man had committed. The officer responded, “he’s one of those guys who watches CNBC too much about his 
rights.” The man did not say anything else, fearing what else the officer might be capable of doing. He later told us, “I 
never dreamed I could end up in jail for this. I’m scared of driving through Ferguson now.”  
 
The Ferguson Police Department’s infringement of individuals’ freedom of speech and right to record has been highlighted 
in recent months in the context of large-scale public protest. In November 2014, a federal judge entered a consent order 
prohibiting Ferguson officers from interfering with individuals’ rights to lawfully and peacefully record public police 
activities. That same month, the City settled another suit alleging that it had abused its loitering ordinance, Mun. Code § 
29-89, to arrest people who were protesting peacefully on public sidewalks.  
 
Despite these lawsuits, it appears that FPD continues to interfere with individuals’ rights to protest and record police 
activities. On February 9, 2015, several individuals were protesting outside the Ferguson police station on the six-month 
anniversary of Michael Brown’s death. According to protesters, and consistent with several video recordings from that 
evening, the protesters stood peacefully in the police department’s parking lot, on the sidewalks in front of it, and across 
the street. Video footage shows that two FPD vehicles abruptly accelerated from the police parking lot into the street. An 
officer announced, “everybody here’s going to jail,” causing the protesters to run. Video shows that as one man recorded 
the police arresting others, he was arrested for interfering with police action. Officers pushed him to the ground, began 
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handcuffing him, and announced, “stop resisting or you’re going to get tased.” It appears from the video, however, that the 
man was neither interfering nor resisting. A protester in a wheelchair who was live streaming the protest was also 
arrested. Another officer moved several people with cameras away from the scene of the arrests, warning them against 
interfering and urging them to back up or else be arrested for Failure to Obey. The sergeant shouted at those filming that 
they would be arrested for Manner of Walking if they did not back away out of the street, even though it appears from the 
video recordings that the protesters and those recording were on the sidewalk at most, if not all, times. Six people were 
arrested during this incident. It appears that officers’ escalation of this incident was unnecessary and in response to 
derogatory comments written in chalk on the FPD parking lot asphalt and on a police vehicle.  
 
FPD’s suppression of speech reflects a police culture that relies on the exercise of police power—however unlawful—to 
stifle unwelcome criticism. Recording police activity and engaging in public protest are fundamentally democratic 
enterprises because they provide a check on those “who are granted substantial discretion that may be misused to 
deprive individuals of their liberties.” Glik, 655 F.3d at 82. Even profane backtalk can be a form of dissent against 
perceived misconduct. In the words of the Supreme Court, “[t]he freedom of individuals verbally to oppose or challenge 
police action without thereby risking arrest is one of the principal characteristics by which we distinguish a free nation from 
a police state.” Hill, 482 U.S. at 463. Ideally, officers would not encounter verbal abuse. Communities would encourage 
mutual respect, and the police would likewise exhibit respect by treating people with dignity. But, particularly where 
officers engage in unconstitutional policing, they only exacerbate community opposition by quelling speech.  
 
3. FPD Engages in a Pattern of Excessive Force in Violation of the Fourth Amendment  
 
FPD engages in a pattern of excessive force in violation of the Fourth Amendment. Many officers are quick to escalate 
encounters with subjects they perceive to be disobeying their orders or resisting arrest. They have come to rely on ECWs, 
specifically Tasers®, where less force—or no force at all—would do. They also release canines on unarmed subjects 
unreasonably and before attempting to use force less likely to cause injury. Some incidents of excessive force result from 
stops or arrests that have no basis in law. Others are punitive and retaliatory. In addition, FPD records suggest a 
tendency to use unnecessary force against vulnerable groups such as people with mental health conditions or cognitive 
disabilities, and juvenile students. Furthermore, as discussed in greater detail in Part III.C. of this report, Ferguson’s 
pattern of using excessive force disproportionately harms African-American members of the community. The 
overwhelming majority of force—almost 90%—is used against African Americans.  
 
The use of excessive force by a law enforcement officer violates the Fourth Amendment. Graham v. Conner, 490 U.S. 
386, 394 (1989); Atkinson v. City of Mountain View, Mo., 709 F.3d 1201, 1207-09 (8th Cir. 2013). The constitutionality of 
an officer’s use of force depends on whether the officer’s conduct was “‘objectively reasonable’ in light of the facts and 
circumstances,” which must be assessed “from the perspective of a reasonable officer on the scene, rather than with the 
20/20 vision of hindsight.” Graham, 490 U.S. at 396. Relevant considerations include “the severity of the crime at issue, 
whether the suspect poses an immediate threat to the safety of the officers or others, and whether he is actively resisting 
arrest or attempting to evade arrest by flight.” Id.; Johnson v. Caroll, 658 F.3d 819, 826 (8th Cir. 2011).  
 
FPD also imposes limits on officers’ use of force through department policies. The use-of-force policy instituted by Chief 
Jackson in 2010 states that “force may not be resorted to unless other reasonable alternatives have been exhausted or 
would clearly be ineffective under a particular set of circumstances.” FPD General Order 410.01. The policy also sets out 
a use-of-force continuum, indicating the force options permitted in different circumstances, depending on the level of 
resistance provided by a suspect. FPD General Order 410.08.  
 
FPD’s stated practice is to maintain use-of-force investigation files for all situations in which officers use force. We 
reviewed the entire set of force files provided by the department for the period of January 1, 2010 to September 8, 
2014.17 Setting aside the killing of animals (e.g., dogs, injured deer) and three instances in which the subject of the use of 
force was not identified, FPD provided 151 files. We also reviewed related documentation regarding canine deployments. 
Our finding that FPD force is routinely unreasonable and sometimes clearly punitive is drawn largely from FPD’s 
documentation; that is, from officers’ own words.  
 
a. FPD’s Use of Electronic Control Weapons Is Unreasonable  
 
FPD’s pattern of excessive force includes using ECWs in a manner that is unconstitutional, abusive, and unsafe. For 
example, in August 2010, a lieutenant used an ECW in drive-stun mode against an African-American woman in the 
Ferguson City Jail because she had refused to remove her bracelets.18 The lieutenant resorted to his ECW even though 
there were five officers present and the woman posed no physical threat.  
 
Similarly, in November 2013, a correctional officer fired an ECW at an African-American woman’s chest because she 
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would not follow his verbal commands to walk toward a cell. The woman, who had been arrested for driving while 
intoxicated, had yelled an insulting remark at the officer, but her conduct amounted to verbal noncompliance or passive 
resistance at most. Instead of attempting hand controls or seeking assistance from a state trooper who was also present, 
the correctional officer deployed the ECW because the woman was “not doing as she was told.” When another FPD 
officer wrote up the formal incident report, the reporting officer wrote that the woman “approached [the correctional officer] 
in a threatening manner.” This “threatening manner” allegation appears nowhere in the statements of the correctional 
officer or witness trooper. The woman was charged with Disorderly Conduct, and the correctional officer soon went on to 
become an officer with another law enforcement agency.  
 
These are not isolated incidents. In September 2012, an officer drive-stunned an African-American woman who he had 
placed in the back of his patrol car but who had stretched out her leg to block him from closing the door. The woman was 
in handcuffs. In May 2013, officers drive-stunned a handcuffed African-American man who verbally refused to get out of 
the back seat of a police car once it had arrived at the jail. The man did not physically resist arrest or attempt to assault 
the officers. According to the man, he was also punched in the face and head. That allegation was neither reported by the 
involved officers nor investigated by their supervisor, who dismissed it.  
 
FPD officers seem to regard ECWs as an all-purpose tool bearing no risk. But an ECW—an electroshock weapon that 
disrupts a person’s muscle control, causing involuntary contractions—can indeed be harmful. The Eighth Circuit Court of 
Appeals has observed that ECW-inflicted injuries are “sometimes severe and unexpected.” LaCross v. City of Duluth, 713 
F.3d 1155, 1158 (8th Cir. 2013). Electroshock “inflicts a painful and frightening blow, which temporarily paralyzes the large 
muscles of the body, rendering the victim helpless.” Hickey v. Reeder, 12 F.3d 754, 757 (8th Cir. 1993). Guidance 
produced by the United States Department of Justice, Office of Community Oriented Policing Services, and the Police 
Executive Research Forum in 2011 warns that ECWs are “‘less-lethal’ and not ‘nonlethal weapons’” and “have the 
potential to result in a fatal outcome.” 2011 Electronic Control Weapon Guidelines 12 (Police Executive Research Forum 
& U.S. Dep’t of Justice Office of Community Oriented Policing Services, Mar. 2011) (“2011 ECW Guidelines”).  
FPD officers’ swift, at times automatic, resort to using ECWs against individuals who typically have committed low-level 
crimes and who pose no immediate threat violates the Constitution. As the Eighth Circuit held in 2011, an officer uses 
excessive force and violates clearly established Fourth Amendment law when he deploys an ECW against an individual 
whose crime was minor and who is not actively resisting, attempting to flee, or posing any imminent danger to others. 
Brown v. City of Golden Valley, 574 F.3d 491, 497-99 (8th Cir. 2011) (upholding the denial of a qualified immunity claim 
made by an officer who drive-stunned a woman on her arm for two or three seconds when she refused to hang up her 
phone despite being ordered to do so twice); cf. Hickey, 12 F.3d at 759 (finding that the use of a stun gun against a 
prisoner for refusing to sweep his cell violated the more deferential Eighth Amendment prohibition against cruel and 
unusual punishment). Courts have found that even when a suspect resists but does so only minimally, the surrounding 
factors may render the use of an ECW objectively unreasonable. See Mattos v. Agarano, 661 F.3d 433, 444-46, 448-51 
(9th Cir. 2011) (en banc) (holding in two consolidated cases that minimal defensive resistance—including stiffening the 
body to inhibit being pulled from a car, and raising an arm in defense—does not render using an ECW reasonable where 
the offense was minor, the subject did not attempt to flee, and the subject posed no immediate threat to officers); Parker 
v. Gerrish, 547 F.3d 1, 9-11 (1st Cir. 2008) (upholding a jury verdict of excessive use of force for an ECW use because 
the evidence supported a finding that the subject who had held his hands together was not actively resisting or posing an 
immediate threat); Casey v. City of Fed. Heights, 509 F.3d 1278, 1282-83 (10th Cir. 2007) (holding that the use of an 
ECW was not objectively reasonable when the subject pulled away from the officer but did not otherwise actively resist 
arrest, attempt to flee, or pose an immediate threat).  
 
Indeed, officers’ unreasonable ECW use violates FPD’s own policies. The department prohibits the use of force unless 
reasonable alternatives have been exhausted or would clearly be ineffective. FPD General Order 410.01. A separate 
ECW policy describes the weapon as “designed to overcome active aggression or overt actions of assault.” FPD General 
Order 499.00. The policy states that an ECW “will never be deployed punitively or for purposes of coercion. It is to be 
used as a way of averting a potentially injurious or dangerous situation.” FPD General Order 499.04. Despite the 
existence of clearly established Fourth Amendment case law and explicit departmental policies in this area, FPD officers 
routinely engage in the unreasonable use of ECWs, and supervisors routinely approve their conduct.  
 
It is in part FPD officers’ approach to policing that leads them to violate the Constitution and FPD’s own policies. Officers 
across the country encounter drunkenness, passive defiance, and verbal challenges. But in Ferguson, officers have not 
been trained or incentivized to use de-escalation techniques to avoid or minimize force in these situations. Instead, they 
respond with impatience, frustration, and disproportionate force. FPD’s weak oversight of officer use of force, described in 
greater detail below, facilitates this abuse. Officers should be required to view the ECW as one tool among many, and “a 
weapon of need, not a tool of convenience.” 2011 ECW Guidelines at 11. Effective policing requires that officers not 
depend on ECWs, or any type of force, “at the expense of diminishing the fundamental skills of communicating with 
subjects and de-escalating tense encounters.” Id. at 12.  
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b. FPD’s Use of Canines on Low-level, Unarmed Offenders Is Unreasonable  
 
FPD engages in a pattern of deploying canines to bite individuals when the articulated facts do not justify this significant 
use of force. The department’s own records demonstrate that, as with other types of force, canine officers use dogs out of 
proportion to the threat posed by the people they encounter, leaving serious puncture wounds to nonviolent offenders, 
some of them children. Furthermore, in every canine bite incident for which racial information is available, the subject was 
African American. This disparity, in combination with the decision to deploy canines in circumstances with a seemingly low 
objective threat, suggests that race may play an impermissible role in officers’ decisions to deploy canines.  
 
FPD currently has four canines, each assigned to a particular canine officer. Under FPD policy, canines are to be used to 
locate and apprehend “dangerous offenders.” FPD General Order 498.00. When offenders are hiding, the policy states, 
“handlers will not allow their K-9 to engage a suspect by biting if a lower level of force could reasonably be expected to 
control the suspect or allow for the apprehension.” Id. at 498.06. The policy also permits the use of a canine, however, 
when any crime—not just a felony or violent crime—has been committed. Id. at 498.05. This permissiveness, combined 
with the absence of meaningful supervisory review and an apparent tendency to overstate the threat based on race, has 
resulted in avoidable dog bites to low-level offenders when other means of control were available.  
 
In December 2011, officers deployed a canine to bite an unarmed 14-year-old African-American boy who was waiting in 
an abandoned house for his friends. Four officers, including a canine officer, responded to the house mid-morning after a 
caller reported that people had gone inside. Officers arrested one boy on the ground level. Describing the offense as a 
burglary in progress even though the facts showed that the only plausible offense was trespassing, the canine officer’s 
report stated that the dog located a second boy hiding in a storage closet under the stairs in the basement. The officer 
peeked into the space and saw the boy, who was 5’5” and 140 pounds, curled up in a ball, hiding. According to the officer, 
the boy would not show his hands despite being warned that the officer would use the dog. The officer then deployed the 
dog, which bit the boy’s arm, causing puncture wounds.  
 
According to the boy, with whom we spoke, he never hid in a storage space and he never heard any police warnings. He 
told us that he was waiting for his friends in the basement of the house, a vacant building where they would go when they 
skipped school. The boy approached the stairs when he heard footsteps on the upper level, thinking his friends had 
arrived. When he saw the dog at the top of the steps, he turned to run, but the dog quickly bit him on the ankle and then 
the thigh, causing him to fall to the floor. The dog was about to bite his face or neck but instead got his left arm, which the 
boy had raised to protect himself. FPD officers struck him while he was on the ground, one of them putting a boot on the 
side of his head. He recalled the officers laughing about the incident afterward.  
 
The lack of sufficient documentation or a supervisory force investigation prevents us from resolving which version of 
events is more accurate. However, even if the officer’s version of the force used were accurate, the use of the dog to bite 
the boy was unreasonable. Though described as a felony, the facts as described by the officer, and the boy, indicate that 
this was a trespass—kids hanging out in a vacant building. The officers had no factual predicate to believe the boy was 
armed. The offense reports document no attempt to glean useful information about the second boy from the first, who was 
quickly arrested. By the canine officer’s own account, he saw the boy in the closet and thus had the opportunity to assess 
the threat posed by this 5’5” 14 year old. Moreover, there were no exigent circumstances requiring apprehension by dog 
bite. Four officers were present and had control of the scene.  
 
There is a recurring pattern of officers claiming they had to use a canine to extract a suspect hiding in a closed space. The 
frequency with which this particular rationale is used to justify dog bites, alongside the conclusory language in the reports, 
provides cause for concern. In December 2012, a 16-year-old African-American boy suspected of stealing a car fled from 
an officer, jumped several fences, and ran into a vacant house. A second officer arrived with a canine, which reportedly 
located the suspect hiding in a closet. Without providing a warning outside the closet, the officer opened the door and sent 
in the dog, which bit the suspect and dragged him out by the legs. This force appears objectively unreasonable. See Kuha 
v. City of Minnetonka, 365 F.3d 590, 598 (8th Cir. 2004), abrogated on other grounds by Szabla v. City of Brooklyn Park, 
Minn., 486 F.3d 385, 396 (8th Cir. 2007) (en banc) (holding that “a jury could find it objectively unreasonable to use a 
police dog trained in the bite and hold method without first giving the suspect a warning and opportunity for peaceful 
surrender”). The first officer, who was also on the scene by this point, deployed his ECW against the suspect three times 
as the suspect struggled with the dog, which was still biting him. The offense reports provide only minimal explanation for 
why apprehension by dog bite was necessary. The pursuing officer claimed the suspect had “reached into the front 
section of his waist area,” but the report does not say that he relayed this information to the canine officer, and no weapon 
was found. Moreover, given the lack of a warning at the closet, the use of the dog and ECW at the same time, and the 
application of three ECW stuns in quick succession, the officers’ conduct raises the possibility that the force was applied 
in retaliation for leading officers on a chase.  
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In November 2013, an officer deployed a canine to bite and detain a fleeing subject even though the officer knew the 
suspect was unarmed. The officer deemed the subject, an African-American male who was walking down the street, 
suspicious because he appeared to walk away when he saw the officer. The officer stopped him and frisked him, finding 
no weapons. The officer then ran his name for warrants. When the man heard the dispatcher say over the police radio 
that he had outstanding warrants—the report does not specify whether the warrants were for failing to appear in municipal 
court or to pay owed fines, or something more serious—he ran. The officer followed him and released his dog, which bit 
the man on both arms. The officer’s supervisor found the force justified because the officer released the dog “fearing that 
the subject was armed,” even though the officer had already determined the man was unarmed.  
 
As these incidents demonstrate, FPD officers’ use of canines to bite people is frequently unreasonable. Officers command 
dogs to apprehend by biting even when multiple officers are present. They make no attempt to slow situations down, 
creating time to resolve the situation with lesser force. They appear to use canines not to counter a physical threat but to 
inflict punishment. They act as if every offender has a gun, justifying their decisions based on what might be possible 
rather than what the facts indicate is likely. Overall, FPD officers’ use of canines reflects a culture in which officers choose 
not to use the skills and tactics that could resolve a situation without injuries, and instead deploy tools and methods that 
are almost guaranteed to produce an injury of some type.  
 
FPD’s use of canines is part of its pattern of excessive force in violation of the Fourth Amendment. In addition, FPD’s use 
of dog bites only against African-American subjects is evidence of discriminatory policing in violation of the Fourteenth 
Amendment and other federal laws.  
 
c. FPD’s Use of Force Is Sometimes Retaliatory and Punitive  
 
Many FPD uses of force appear entirely punitive. Officers often use force in response to behavior that may be annoying or 
distasteful but does not pose a threat. The punitive use of force by officers is unconstitutional and, in many cases, 
criminal. See, e.g., Gibson v. County of Washoe, Nev., 290 F.3d 1175, 1197 (9th Cir. 2002) (“The Due Process clause 
protects pretrial detainees from the use of excessive force that amounts to punishment.”); see also 18 U.S.C. § 242 
(making willful deprivation of rights under color of law, such as by excessive force, a federal felony punishable by up to ten 
years in prison).  
 
We reviewed many incidents in which it appeared that FPD officers used force not to counter a physical threat but to inflict 
punishment. The use of canines and ECWs, in particular, appear prone to such abuse by FPD. In April 2013, for example, 
a correctional officer deployed an ECW against an African-American prisoner, delivering a five-second shock, because 
the man had urinated out of his cell onto the jail floor. The correctional officer observed the man on his security camera 
feed inside the booking office. When the officer came out, some of the urine hit his pant leg and, he said, almost caused 
him to slip. “Due to the possibility of contagion,” the correctional officer claimed, he deployed his ECW “to cease the 
assault.” The ECW prongs, however, both struck the prisoner in the back. The correctional officer’s claim that he deployed 
the ECW to stop the ongoing threat of urine is not credible, particularly given that the prisoner was in his locked cell with 
his back to the officer at the time the ECW was deployed. Using less-lethal force to counter urination, especially when 
done punitively as appears to be the case here, is unreasonable. See Shumate v. Cleveland, 483 F. App’x 112, 114 (6th 
Cir. 2012) (affirming denial of summary judgment on an excessive-force claim against an officer who punched a 
handcuffed arrestee in response to being spit on, when the officer could have protected himself from further spitting by 
putting the arrestee in the back of a patrol car and closing the door).  
 
d. FPD Use of Force Often Results from Unlawful Arrest and Officer Escalation  
 
A defining aspect of FPD’s pattern of excessive force is the extent to which force results from unlawful stops and arrests, 
and from officer escalation of incidents. Too often, officers overstep their authority by stopping individuals without 
reasonable suspicion and arresting without probable cause. Officers frequently compound the harm by using excessive 
force to effect the unlawful police action. Individuals encountering police under these circumstances are confused and 
surprised to find themselves being detained. They decline to stop or try to walk away, believing it within their rights to do 
so. They pull away incredulously, or respond with anger. Officers tend to respond to these reactions with force.  
 
In January 2013, a patrol sergeant stopped an African-American man after he saw the man talk to an individual in a truck 
and then walk away. The sergeant detained the man, although he did not articulate any reasonable suspicion that criminal 
activity was afoot. When the man declined to answer questions or submit to a frisk—which the sergeant sought to execute 
despite articulating no reason to believe the man was armed—the sergeant grabbed the man by the belt, drew his ECW, 
and ordered the man to comply. The man crossed his arms and objected that he had not done anything wrong. Video 
captured by the ECW’s built-in camera shows that the man made no aggressive movement toward the officer. The 
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sergeant fired the ECW, applying a five-second cycle of electricity and causing the man to fall to the ground. The sergeant 
almost immediately applied the ECW again, which he later justified in his report by claiming that the man tried to stand up. 
The video makes clear, however, that the man never tried to stand—he only writhed in pain on the ground. The video also 
shows that the sergeant applied the ECW nearly continuously for 20 seconds, longer than represented in his report. The 
man was charged with Failure to Comply and Resisting Arrest, but no independent criminal violation.  
 
In a January 2014 incident, officers attempted to arrest a young African-American man for trespassing on his girlfriend’s 
grandparents’ property, even though the man had been invited into the home by the girlfriend. According to officers, he 
resisted arrest, requiring several officers to subdue him. Seven officers repeatedly struck and used their ECWs against 
the subject, who was 5’8” and 170 pounds. The young man suffered head lacerations with significant bleeding.  
 
In the above examples, force resulted from temporary detentions or attempted arrests for which officers lacked legal 
authority. Force at times appeared to be used as punishment for non-compliance with an order that lacked legal authority. 
Even where FPD officers have legal grounds to stop or arrest, however, they frequently take actions that ratchet up 
tensions and needlessly escalate the situation to the point that they feel force is necessary. One illustrative instance from 
October 2012 began as a purported check on a pedestrian’s well-being and ended with the man being taken to the 
ground, drive-stunned twice, and arrested for Manner of Walking in Roadway and Failure to Comply. In that case, an 
African-American man was walking after midnight in the outer lane of West Florissant Avenue when an officer asked him 
to stop. The officer reported that he believed the man might be under the influence of an “impairing substance.” When the 
man, who was 5’5” and 135 pounds, kept walking, the officer grabbed his arm; when the man pulled away, the officer 
forced him to the ground. Then, for reasons not articulated in the officer’s report, the officer decided to handcuff the man, 
applying his ECW in drive-stun mode twice, reportedly because the man would not provide his hand for cuffing. The man 
was arrested but there is no indication in the report that he was in fact impaired or indeed doing anything other than 
walking down the street when approached by the officer.  
 
In November 2011, officers stopped a car for speeding. The two African-American women inside exited the car and 
vocally objected to the stop. They were told to get back in the car. When the woman in the passenger seat got out a 
second time, an officer announced she was under arrest for Failure to Comply. This decision escalated into a use of force. 
According to the officers, the woman swung her arms and legs, although apparently not at anyone, and then stiffened her 
body. An officer responded by drive-stunning her in the leg. The woman was charged with Failure to Comply and 
Resisting Arrest.  
 
As these examples demonstrate, a significant number of the documented use-of-force incidents involve charges of Failure 
to Comply and Resisting Arrest only. This means that officers who claim to act based on reasonable suspicion or probable 
cause of a crime either are wrong much of the time or do not have an adequate legal basis for many stops and arrests in 
the first place. Cf. Lewis v. City of New Orleans, 415 U.S. 130, 136 (1974) (Powell, J., concurring) (cautioning that an 
overbroad code ordinance “tends to be invoked only where there is no other valid basis for arresting an objectionable or 
suspicious person” and that the “opportunity for abuse . . . is self-evident”). This pattern is a telltale sign of officer 
escalation and a strong indicator that the use of force was avoidable.  
 
e. FPD Officers Have a Pattern of Resorting to Force Too Quickly When Interacting with Vulnerable Populations  
 
Another dimension of FPD’s pattern of unreasonable force is FPD’s overreliance on force when interacting with more 
vulnerable populations, such as people with mental health conditions or intellectual disabilities and juvenile students.  
 
i. Force Used Against People with Mental Health Conditions or Intellectual Disabilities  
 
The Fourth Amendment requires that an individual’s mental health condition or intellectual disability be considered when 
determining the reasonableness of an officer’s use of force. See Champion v. Outlook Nashville, Inc., 380 F.3d 893, 904 
(6th Cir. 2004) (explaining in case concerning use of force against a detainee with autism that “[t]he diminished capacity of 
an unarmed detainee must be taken into account when assessing the amount of force exerted”); see also Phillips v. 
Community Ins. Corp., 678 F.3d 513, 526 (7th Cir. 2012); Deorle v. Rutherford, 272 F.3d 1272, 1283 (9th Cir. 2001); 
Giannetti v. City of Stillwater, 216 F. App’x 756, 764 (10th Cir. 2007). This is because people with such disabilities “may 
be physically unable to comply with police commands.” Phillips, 678 F.3d at 526. Our review indicates that FPD officers 
do not adequately consider the mental health or cognitive disability of those they suspect of wrongdoing when deciding 
whether to use force.  
 
Ferguson is currently in litigation against the estate of a man with mental illness who died in September 2011 after he had 
an ECW deployed against him three times for allegedly running toward an officer while swinging his fist. See Estate of 
Moore v. Ferguson Police Dep't, No. 4:14-cv-01443 (E.D. Mo. filed Aug. 19, 2014). The man had been running naked 
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through the streets and pounding on cars that morning while yelling “I am Jesus.” The Eighth Circuit recently considered a 
similar set of allegations in De Boise v. Taser Intern., Inc., 760 F.3d 892 (8th Cir. 2014). There, a man suffering from 
schizophrenia, who had run naked in and out of his house and claimed to be a god, died after officers used their ECWs 
against him multiple times because he would not stay on the ground. Id. at 897-98. Although the court resolved the case 
on qualified immunity grounds without deciding the excessive-force issue, the one judge who reached that issue opined 
that the allegations could be sufficient to establish a Fourth Amendment violation. Id. at 899-900 (Bye, J., dissenting).  
 
In 2013, FPD stopped a man running with a shopping cart because he seemed “suspicious.” According to the file, the man 
was “obviously mentally handicapped.” Officers took the man to the ground and attempted to arrest him for Failure to 
Comply after he refused to submit to a pat-down. In the officers’ view, the man resisted arrest by pulling his arms away. 
The officers drive-stunned him in the side of the neck. They charged him only with Failure to Comply and Resisting Arrest. 
In August 2011, officers used an ECW device against a man with diabetes who bit an EMT’s hand without breaking the 
skin. The man had been having seizures when he did not comply with officer commands.  
 
In August 2010, an officer responded to a call about an African-American man walking onto the highway and lying down 
on the pavement. Seeing that the man was sweating, acting jittery, and had dilated pupils, the officer believed he was on 
drugs. The man was cooperative at first but balked, pushing the officer back when the officer tried to handcuff him for 
safety reasons. The officer struck the man several times with his Asp® baton—including once in the head, a form of 
deadly force—causing significant bleeding. Two other officers then deployed their ECWs against the man a total of five 
times.  
 
Jail staff have also reacted to people with mental health conditions by resorting to greater force than necessary. For 
example, in July 2011, a correctional officer used an ECW to drive-stun an African-American male inmate three times 
after he tried to hang himself with material torn from a medical dressing and banged his head on the cell wall. That same 
month, a correctional officer used an ECW against an African-American inmate with bipolar disorder who broke the 
overhead glass light fixture and tried to use it to cut his wrists. According to the correctional officer, the glass was “safety 
glass” and could not be used to cut the skin.  
 
These incidents indicate a pattern of insufficient sensitivity to, and training about, the limitations of those with mental 
health conditions or intellectual disabilities. Officers view mental illness as narcotic intoxication, or worse, willful defiance. 
They apply excessive force to such subjects, not accounting for the possibility that the subjects may not understand their 
commands or be able to comply with them. And they have been insufficiently trained on tactics that would minimize force 
when dealing with individuals who are in mental health crisis or who have intellectual disabilities.  
 
ii. Force Used Against Students  
 
FPD’s approach to policing impacts how its officers interact with students, as well, leading them to treat routine discipline 
issues as criminal matters and to use force when communication and de-escalation techniques would likely resolve the 
conflict.  
 
FPD stations two School Resource Officers in the Ferguson-Florissant School District,19 one at Ferguson Middle School 
and one at McCluer South-Berkeley High School. The stated mission of the SRO program, according to the memorandum 
of understanding between FPD and the school district, is to provide a safe and secure learning environment for students. 
But that agreement does not clearly define the SROs’ role or limit SRO involvement in cases of routine discipline or 
classroom management. Nor has FPD established such guidance for its SROs or provided officers with adequate training 
on engaging with youth in an educational setting. The result of these failures, combined with FPD’s culture of 
unreasonable enforcement actions more generally, is police action that is unreasonable for a school environment.  
 
For example, in November 2013, an SRO charged a ninth grade girl with several violations after she refused to follow his 
orders to walk to the principal’s office. The student and a classmate, both 15-year-old African-American girls, had gotten 
into a fight during class. When the officer responded, school staff had the two girls separated in a hallway. One refused 
the officer’s order to walk to the principal’s office, instead trying to push past staff toward the other girl. The officer pushed 
her backward toward a row of lockers and then announced that she was under arrest for Failure to Comply. Although the 
officer agreed not to handcuff her when she agreed to walk to the principals’ office, he forwarded charges of Failure to 
Comply, Resisting Arrest, and Peace Disturbance to the county family court. The other student was charged with Peace 
Disturbance.  
 
FPD officers respond to misbehavior common among students with arrest and force, rather than reserving arrest for cases 
involving safety threats. As one SRO told us, the arrests he made during the 2013-14 school year overwhelmingly 
involved minor offenses—Disorderly Conduct, Peace Disturbance, and Failure to Comply with instructions. In one case, 
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an SRO decided to arrest a 14-year-old African-American student at the Ferguson Middle School for Failure to Comply 
when the student refused to leave the classroom after getting into a trivial argument with another student. The situation 
escalated, resulting in the student being drive-stunned with an ECW in the classroom and the school seeking a 180-day 
suspension for the student. SROs’ propensity for arresting students demonstrates a lack of understanding of the negative 
consequences associated with such arrests. In fact, SROs told us that they viewed increased arrests in the schools as a 
positive result of their work. This perspective suggests a failure of training (including training in mental health, counseling, 
and the development of the teenage brain); a lack of priority given to de-escalation and conflict resolution; and insufficient 
appreciation for the negative educational and long-term outcomes that can result from treating disciplinary concerns as 
crimes and using force on students. See Dear Colleague Letter on the Nondiscriminatory Administration of School 
Discipline, U.S. Dep’t of Justice & U.S. Dep’t of Education, http://www.justice.gov/crt/about/edu/documents/dcl.pdf (2014) 
(citing research and providing guidance to public schools on how to comply with federal nondiscrimination law).  
 
f. FPD’s Weak Oversight of Use of Force Reflects its Lack of Concern for Whether Officer Conduct Is Consistent with the 
Law or Promotes Police Legitimacy  
 
FPD’s use-of-force review system is particularly ineffectual. Force frequently is not reported. When it is, there is rarely any 
meaningful review. Supervisors do little to no investigation; either do not understand or choose not to follow FPD’s use-of-
force policy in analyzing officer conduct; rarely correct officer misconduct when they find it; and do not see the patterns of 
abuse that are evident when viewing these incidents in the aggregate.  
 
While Chief Jackson implemented new department policies when he joined FPD in 2010, including on use-of-force 
reporting and review, these policies are routinely ignored. Under FPD General Order 410.00, when an officer uses or 
attempts to use any force, a supervisor must respond to the scene to investigate. The supervisor must complete a two-
page use-of-force report assessing whether the use of force complied with FPD’s force policy. Additional forms are 
required for ECW uses and vehicle pursuits. According to policy and our interviews with Chief Jackson, a use-of-force 
packet is assembled—which should include the use-of-force report and supplemental forms, all police reports, any 
photographs, and any other supporting materials—and forwarded up the chain of command to the Chief. The force 
reporting and review system is intended to “help identify trends, improve training and officer safety, and provide timely 
information for the department addressing use-of-force issues with the public.” FPD General Order 410.07. The policy 
even requires that a professional standards officer conduct an annual review of all force incidents. Id. These requirements 
are not adhered to in practice.  
 
Perhaps the greatest deviation from FPD’s use-of-force policies is that officers frequently do not report the force they use 
at all. There are many indications that this underreporting is widespread. First, we located information in FPD’s internal 
affairs files indicating instances of force that were not included in the force files provided by FPD. Second, in reviewing 
randomly selected reports from FPD’s records management system, we found several offense reports that described 
officers using force with no corresponding use-of-force report. Third, we found evidence that force had been used but not 
documented in officers’ workers compensation claims. Of the nine cases between 2010 and 2014 in which officers 
claimed injury sustained from using force on the job, three had no corresponding use-of-force paperwork. Fourth, the set 
of force investigations provided by FPD contains lengthy gaps, including six stretches of time ranging from two to four 
months in which no incidents of force are reported. Otherwise, the files typically reflect between two and six force 
incidents per month. Fifth, we heard from community members about uses of force that do not appear within FPD’s 
records, and we learned of many uses of force that were never officially reported or investigated from reviewing emails 
between FPD supervisors. Finally, FPD’s force files reflect an overrepresentation of ECW uses—a type of force that 
creates a physical record (a spent ECW cartridge with discharged confetti) and that requires a separate form be filled out. 
It is much easier for officers to use physical blows and baton strikes without documenting them. Thus, the evidence 
indicates that a significant amount of force goes unreported within FPD. This in turn raises the possibility that the pattern 
of unreasonable force is even greater than we found.  
 
Even when force is reported, the force review process falls so short of FPD’s policy requirements that it is ineffective at 
improving officer safety or ensuring that force is used properly. First, and most significantly, supervisors almost never 
actually investigate force incidents. In almost every case, supervisors appear to view force investigations as a ministerial 
task, merely summarizing the involved officers’ version of events and sometimes relying on the officers’ offense report 
alone. The supervisory review starts and ends with the presumption that the officer’s version of events is truthful and that 
the force was reasonable. As a consequence, though contrary to policy, supervisors almost never interview non-police 
witnesses, such as the arrestee or any independent witnesses. They do not review critical evidence even when it is 
readily available. For example, a significant portion of the documented uses of force occurs at the Ferguson jail, which 
employs surveillance cameras to monitor the area. Yet FPD records provide no indication that a supervisor has ever 
sought to review the footage for a jail incident. Nor do supervisors examine ECW camera video, even though it is 
available in FPD’s newer model ECWs. Sometimes, supervisors provide no remarks on the use-of-force report, indicating 



 

 98 

simply, “see offense report.”  
 
Our review found the record to be replete with examples of this lack of meaningful supervisory review of force. For 
example, the use-of-force report for a May 2013 incident states that a suspect claims he had an ECW deployed against 
him and that he was punched in the head and face. The supervisor concludes simply, “other than the drive stun, no use of 
force was performed by the officers.” The report does not clarify what investigation the supervisor did, if any, to assess the 
suspect’s allegations, or how he determined that the allegations were false. Supervisors also fail to provide 
recommendations for how to ensure officer safety and minimize the need for force going forward. In January 2014, for 
instance, a correctional officer used force to subdue an inmate who tried to escape while the correctional officer was 
moving the inmate’s cellmate to another cell without assistance. The supervisor missed the opportunity to recommend 
that correctional officers not act alone in such risky situations.  
 
Second, supervisors either do not understand or choose not to follow FPD’s use-of-force policy. As discussed above, in 
many of the force incidents we reviewed, it is clear from the officers’ offense reports that the force used was, at the very 
least, contrary to FPD policy. Nonetheless, based on records provided by FPD, it appears that first-line supervisors and 
the command staff found all but one of the 151 incidents we reviewed to be within policy. This includes the instances of 
unreasonable ECW use discussed above. FPD policy advises that ECWs are to be used to “overcome active aggression 
or overt actions of assault.” FPD General Order 499.00. They are to be used to “avert[] a potentially injurious or 
dangerous situation,” and never “punitively or for purposes of coercion.” FPD General Order 499.04. Simply referring back 
to these policies should have made clear to supervisors that the many uses of ECWs against subjects who were merely 
argumentative or passively resistant violated policy.  
 
For example, in April 2014, an intoxicated jail detainee climbed up on the bars in his cell and refused to get down when 
ordered to by the arresting officer and the correctional officer on duty. The correctional officer then fired an ECW at him, 
from outside the closed cell door, striking the detainee in the chest and causing him to fall to the ground. In addition to 
being excessive, this force violated explicit FPD policy that “[p]roper consideration and care should be taken when 
deploying the X26 TASER on subjects who are in an elevated position or in other circumstance where a fall may cause 
substantial injury or death.” FPD General Order 499.04. The reviewing supervisor deemed the use of force within policy.  
 
Supervisors seem to believe that any level of resistance justifies any level of force. They routinely rely on boilerplate 
language, such as the statement that the subject took “a fighting stance,” to justify force. Such language is not specific 
enough to understand the specific behavior the officer encountered and thus to determine whether the officer’s response 
was reasonable. Indeed, a report from September 2010 shows how such terms may obscure what happened. In that 
case, the supervisor wrote that the subject “turned to [the officer] in a fighting stance” even though the officer’s report 
makes clear that he chased and tackled the subject as the subject fled. That particular use of force may have been 
reasonable, but the use-of-force report reveals how little attention supervisors give to their force investigations. Another 
common justification, frequently offered by officers who use ECWs to subdue individuals who do not readily put their 
hands behind their back after being put on the ground, is to claim that a subject’s hands were near his waist, where he 
might have a weapon. Supervisors tend to accept this justification without question.  
 
Third, the review process breaks down even further when officers at the sergeant level or above use force. Instead of 
reporting their use of force to an official higher up the chain, who could evaluate it objectively, they complete the use-of-
force investigation themselves. We found several examples of supervisors investigating their own conduct. When force 
investigations are conducted by the very officers involved in the incidents, the department is less likely to identify policy 
and constitutional violations, and the public is less likely to trust the department’s commitment to policing itself.  
 
Fourth, the failure of supervisors to investigate and the absence of analysis from their use-of-force reports frustrate review 
up the chain of command. Lieutenants, the assigned captain, and the Police Chief typically receive at most a one- or two-
paragraph summary from supervisors; no witness statements, photographs, or video footage that should have been 
obtained during the investigation is included. These reviewers are left to rely only on the offense report and the sergeant’s 
cursory summary. To take one example, 21 officers responded to a fight at the high school in March 2013, and several of 
them used force to take students into custody. FPD records contain only one offense report, which does not describe the 
actions of all officers who used force. The use-of-force report identifies the involved officers as “multiple” (without names) 
and provides only a one-paragraph summary stating that students “were grabbed, handcuffed, and restrained using 
various techniques of control.” The offense report reflects that officers collected video from the school’s security cameras, 
but the supervisor apparently never reviewed it. Further, while the offense report contains witness statements, those 
statements relate to the underlying fight, not the officer use of force, and there appear to be no statements from any of the 
21 officers who responded to the fight. It is not possible for higher-level supervisors to adequately assess uses of force 
with so little information.  
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In fact, although a use-of-force packet is supposed to include all related documents, in practice only the two-page use-of-
force report, that is, the supervisor’s brief summary of the incident, goes to the Chief. In the example from the high school, 
then, the Chief would have known only that there was a fight at the school and that force was used—not which officers 
used force, what type of force was used, or what the students did to warrant the use of force. Offense reports are 
available in FPD’s records management system, but Chief Jackson told us he rarely retrieves them when reviewing uses 
of force. The Chief also told us that he has never overturned a supervisor’s determination of whether a use of force fell 
within FPD policy.  
 
Finally, FPD does not perform any comprehensive review of force incidents sufficient to detect patterns of misconduct by 
a particular officer or unit, or patterns regarding a particular type of force. Indeed, FPD does not keep records in a manner 
that would allow for such a review. Within FPD’s paper storage system, the two-page use-of-force reports (which are 
usually handwritten) are kept separately from all other documentation, including ECW and pursuit forms for the same 
incidents. Offense reports are attached to some use-of-force reports but not others. Some use-of-force reports have been 
removed from FPD’s set of force files because the incidents became the subjects of an internal investigation or a lawsuit. 
As a consequence, when FPD provided us what it considers to be its force files—which, as described above, we have 
reason to believe do not capture all actual force incidents—a majority of those files were missing a critical document, such 
as an offense report, ECW report, or the use-of-force report itself. We had to make repeated requests for documents to 
construct force files amenable to fair review. There were some documents that FPD was unable to locate, even after 
repeated requests.  
 
With its records incomplete and scattered, the department is unable to implement an early intervention system to identify 
officers who tend to use excessive force or the need for more training or better equipment—goals explicitly set out by FPD 
policy. It appears that no annual review of force incidents is conducted, as required by FPD General Order 410.07; 
indeed, a meaningful annual audit would be impossible. These recordkeeping problems also explain why Chief Jackson 
told us he could not remember ever imposing discipline for an improper use of force or ordering further training based on 
force problems.  
 
These deficiencies in use-of-force review can have serious consequences. They make it less likely that officers will be 
held accountable for excessive force and more likely that constitutional violations will occur. They create potentially 
devastating liability for the City for failing to put in place systems to ensure officers operate within the bounds of the law. 
And they result in a police department that does not give its officers the supervision they need to do their jobs safely, 
effectively, and constitutionally.  
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I. Introduction 

 

Topic and scope 

This paper discusses the welfare of farm animals, focusing on the dairy industry in New York State and Sweden.  

Thesis: 

Farming practices used on cattle in the New York dairy industry are unethical because they cause severe pain and 

suffering and restrict natural behavior. Although Sweden is known for having some of the most progressive laws in 

regards to animal welfare, closer analysis reveals that the industry is still unethical. Dairy can never be ethical due to the 

exploitive nature of the industry.  

Below is a brief discussion of the history of cattle and dairy; an explanation of the legal structures, customary 

practices, and ethical implications of the dairy industries in New York and Sweden; and recommendations for improving 

animal welfare in the New York dairy industry.  

II. Origin of Cattle and Rise of the Dairy Cow 

 

 Cattle descend from the extinct wild ox called “aurochs,” which first roamed the Earth during the Pleistocene and 

Holocene Eras.1 Aurochs were slightly larger than modern cattle, very aggressive, and difficult to tame. 2 Auroch’s were 

eventually driven to extinction by overhunting and habitat destruction.  

 Although the exact date of when humans first domesticated cattle is unknown, lipid deposits on ancient pottery 

found in the Middle East show that humans used milk from cattle as early as 9,000 BC.3 The first dairy products were 

                                                 
1 Paolo Ajmone-Marsan et al., On the Origin of Cattle: How Aurochs Became Cattle and Colonized the World, Evolutionary 

Anthropology, 148 (2010). 
2 Id.  
3 Kirk Kardashian, Milk Money: Cash, Cows, and the Death of the American Dairy Farm 32 (2012).  
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probably kefir, yogurt, and cheese since people in this area were lactose intolerant and raw milk would have quickly 

spoiled in the desert environment.4  

The ability to digest milk as an adult (lactose tolerance) is the result of a genetic mutation.5 Exactly how lactose 

tolerance spread throughout the world is unclear. The widely accepted theory, however, is that large groups of Middle 

Eastern farmers migrated to Europe around 7,000 years ago and intermarried with natives who were lactose tolerant.6 

Since only one parent is needed to pass the genetic mutation on, lactose tolerance spread quickly.7 Because the climate in 

Europe was cooler and wetter than the Middle East, drinking fluid milk became customary.8 Surprisingly, there are more 

humans today who are lactose intolerant than tolerant. For example, 90 percent of Asians, 70 percent of Blacks and Native 

Americans, and 50 percent of Hispanics are lactose intolerant. Only 15 percent of people of Northern European descent 

are lactose intolerant.9 

The specialization and management of cattle breeds did not emerge until the eighteenth century as people began 

to cross breeds from other countries in order to increase dairy production.10 The use of dairy cattle remained small-scale 

until the early twentieth century when refrigeration made the transportation of milk possible.11 Dairy didn’t become 

industrialized until after the Second World War, when artificial insemination became widely available.12 

III. Cattle Are Sentient and Conscious Animals 

According to Donald Griffin and Gayle Speck in New Evidence of Animal Consciousness, three categories of 

evidence can be used to show that animals have awareness and consciousness. These include: “(1) close similarity of basic 

central nervous system structure and function…(2) versatile adjustment of behavior in response to unpredictable 

challenges, and (3) animal communication….”13  

                                                 
4 Id. at 32-3.  
5 Id. at 33. 
6 Id.   
7 Id. at 35.  
8 Id.  
9 Harvard T.H. Chan School of Public Health, Calcium and Milk: What’s Best for Your Bones and Health?, The Nutrition Source. 

Available at http://www.hsph.harvard.edu/nutritionsource/what-should-you-eat/calcium-and-milk/. 
10 Paolo Ajmone-Marsan et al., On the Origin of Cattle: How Aurochs Became Cattle and Colonized the World, Evolutionary 

Anthropology, 154 (2010). 
11 Kirk Kardashian, Milk Money: Cash, Cows, and the Death of the American Dairy Farm 43 (2012). 
12 Paolo Ajmone-Marsan et al., On the Origin of Cattle: How Aurochs Became Cattle and Colonized the World, Evolutionary 

Anthropology, 154 (2010). 
13 Donald R. Griffin & Gayle B. Speck, New Evidence of Animal Consciousness, The Animal Ethics Reader 127 (Susan Armstrong & 

Richard Botzler eds., 2nd ed. 2008) (2003).  
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 Based on the formula above, cattle have a very high degree of consciousness and awareness. First, humans and 

cattle have the same central nervous systems.14 Second, cattle are good problem solvers and respond positively to 

overcoming obstacles. For example, a Cambridge University study that challenged cows to open a door in order to obtain 

food showed that when the cow was successful, brain waves indicated excitement, heartbeat rate increased, and some 

cows even jumped up and down.15 Third, cattle have complex social lives. Cows are known to form close friendship 

groups and even to hold grudges against each other for months or years.16  

 

IV. New York & Sweden Dairy Industry Profiles  

 Before comparing animal welfare in New York and Sweden, it is worth noting the differences between the two 

industries.  

New York  

 The New York dairy industry plays a significant role in the economy. New York is the third-largest producer of 

milk in the United States, producing 6,866,500 tons of milk in 2014.17 Cows milk is the most profitable agricultural 

commodity in New York, and in 2012, cows milk resulted in $2,417,398,000 in sales.18 The average herd size in New 

York is 124.19 

The dairy industry is so important to New York, that it passed the Dairy Promotion Act in order to declare the 

industry’s significance. The Act declares that the dairy industry is a “paramount agricultural industry of the state” and that 

it has “vast economic importance to the state and to the health and welfare of the inhabitants.” The Act further states that 

consumers must be “informed of the dietary needs and advantages of milk and dairy products and the economies resulting 

from the use of milk and dairy products.”20 

 

 

                                                 
14 Bernard E. Rollin, Animal Pain, The Animal Ethics Reader 135 (Susan Armstrong & Richard Botzler eds., 2nd ed. 2008) (2003).  
15 Jonathan Leake, The secret life of moody cows, Sunday Times, Feb. 27, 2005. Available at 

http://www.thesundaytimes.co.uk/sto/news/uk_news/article100199.ece. 
16 Farm Sanctuary, Meet the Animals: Cows, Cow Behavior, Emotion, and Intelligence. Available at 

http://www.farmsanctuary.org/learn/someone-not-something/110-2/#. 
17 USDA/NASS 2014 State Agriculture Overview for New York, available at http://nass.usda.gov. 
18 Id. 
19 University of Minnesota Extension, Learning About Dairy 81 (2015), available at http://www.extension.umn.edu/youth/mn4-

H/events/project-bowl/docs/PB-Learning-About-Dairy-Booklet.pdf. 
20 N.Y. AGM. Law § 258-AA(a).  

http://nass.usda.gov/


 

 103 

Sweden 

The dairy industry in Sweden is much smaller in comparison to New York. In 2014, Swedish dairy farmers 

produced 2,931,000 tons of milk (only half of New York’s yield). Milk production in Sweden continues to decline and 

dairy farmers have been unable to meet the national quota for many years. In addition, dairy farms are much smaller than 

farms in New York; only 17 percent of the 4,800 farms have 100 cows or more.21  

V. Legal Landscape in the United States & New York 

 As detailed below, the treatment of dairy cattle in New York and the United States is vastly unregulated. As a 

result, the dairy industry determines and controls how cattle are treated. 

Federal Statutes 

Existing federal laws do not regulate the treatment of farm animals while located on the farm. First, although 

Congress enacted the Animal Welfare Act in 1966, the Act excludes farm animals.22 Second, the Twenty-Eight Hour Law 

only regulates the feeding, watering, and resting of transported livestock.23 And finally, the Humane Methods of Slaughter 

Act regulates the treatment and handling of all food animals (except chickens and other birds) slaughtered in USDA 

inspected slaughter plants.24  

New York Statutes 

New York’s animal protection laws also fail to adequately address farm animals. New York’s criminal animal 

protection laws are contained in Article 26 of New York’s Agriculture and Markets Law. Article 26 defines “animal” as 

“every living creature except a human being.”25 Farm animals are defined as “any ungulate, poultry, species of cattle, 

sheep, swine, goats, llamas, horses or fur-bearing animals…”26 Torture or cruelty “includes every act, omission, or 

neglect, whereby unjustifiable physical pain, suffering or death is caused or permitted”27 (emphasis added). In addition, a 

person who “overdrives, overloads, tortures or cruelly beats or unjustifiably injures, maims, mutilates or kills any 

                                                 
21 Steffi Wille-Sonk & Birthe Lassen, Agri benchark: dairy, Dairy production in Sweden, impressions, available at 

http://www.agribenchmark.org/fileadmin/Dateiablage/B-Dairy/Country_Report/13_1_country_report_SE.pdf. 
22 7 U.S.C.A § 2132(g). 
23 49 U.S.C.A § 80502. 
24 7 U.S.C.A §§ 1901-1907.  
25 NY Agri & Mkts Ch.69, Art. 26 § 350(1).  
26 Id. at § 350(4). 
27 NY Agri & Mkts Ch69, Art 26 § 350(2).  
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animal…or deprives any animal of necessary sustenance, food or drink, or neglects or refuses to furnish it such sustenance 

or drink…procures or permits…shall be guilty of a class A misdemeanor28 (emphasis added).  

The industry uses the term “unjustifiable” as a loophole in order to allow the use of “customary practices.” 

Although a particular farming practice might violate Article 26 as being cruel, because it is a customary practice within 

the industry it is not considered to be unjustifiable.  

VI. Customary Practices in the U.S. Dairy Industry 

The “customary practices” that dairy cattle are subject to in New York are unethical. Below is a brief summary of 

the most common practices and their ethical implications.  

Electroejaculation of Breeding Bulls 

Dairy bulls used for breeding are mistreated. Currently, electroejaculation is the preferred method for collecting 

semen from bulls. The process involves inserting a device into the bull’s rectum that delivers an electric shock until the 

bull ejaculates. This method has proven to be painful in humans. Increased levels of cortisol, intense muscle contractions, 

and increased vocalizations indicate that the method is also painful in bulls.29 Bulls used for breeding are also typically 

confined indoors and in isolation.30 

Artificial Insemination 

Since World War II, Artificial Insemination (AI) has been the primary method for impregnating dairy cattle. AI is 

accomplished by 1) restraining the animal; 2) forcing the arm up the cow’s rectum in order to manipulate the cervix; and 

3) inserting the “insemination gun” into the vagina.31 The procedure is invasive and violates the freedom of choice of the 

animal. 

Embryo Transfer 

 Embryo transfer (ET) is also an invasive procedure. The purpose of ET is to improve the overall “quality” of the 

herd and to produce more profitable births. ET involves fertilizing a “superior” cow, removing the embryo, and 

implanting it in a “less superior” cow.32 In order to induce super-ovulation, superior cows are often subject to intense 

                                                 
28 Id. at § 353.  
29 The Humane Society of the United States, An HSUS Report: The Welfare of Cows in the Dairy Industry 2-3, available at 

http://www.humanesociety.org/assets/pdfs/farm/hsus-the-welfare-of-cows-in-the-dairy-industry.pdf.  
30 Joyce D’Silva & Peter Stevenson, Modern Breeding Technologies and the Welfare of Farm Animals 3.1 (1995), available at 

https://www.ciwf.org.uk/media/3816969/modern-breeding-technologies-and-farm-animal-welfare.pdf. 
31 Id. 
32 Id. at 4.  
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hormonal treatment.33 Anaesthesia is rarely used during implantation, where an incision is made and the uterine wall is 

punctured.34 ET is also being used to implant dairy cattle with embryos from beef cattle in order to produce more 

profitable calves. Since beef calves are larger than dairy calves, births are more painful and prolonged.  

Tail Docking 

 Dairy cattle commonly have two-thirds of their tails amputated, or “docked.” Tails are docked by either applying 

a tight, rubber-ring around the tail until it falls off, or by removing it with a knife.35 Dairy farmers claim that tail docking 

keeps cows cleaner, keeps tails out of automatic alley scrapers, and prevents worker injuries from tail swats. In New York, 

an estimated one third of the dairy herds dock tails, which is 75 percent of the dairy cows in the state.36 Not only is the 

actual procedure painful to cattle, but removing the tail can also increase stress because cattle can no longer swat flies. 

Even the American Veterinary Medical Association discourages the practice, claiming that it provides no benefit to the 

animal.37 

Inadequate Housing 

Customary housing practices in the dairy industry are inadequate. The majority of U.S. dairy cattle are confined in 

tie-stalls and tethered by the neck.38 In these types of housing situations, dairy cattle are only able to stand up or lie down; 

they cannot turn around. Concrete is commonly used as flooring because it is relatively inexpensive and easy to clean. 

However, preference tests show that dairy cattle prefer and spend more time lying down on softer surfaces.39 Cattle that 

spend more time standing up are susceptible to reductions in circulating growth hormone, reductions in milk production, 

and front and hind leg injuries.40 Finally, even though dairy cattle are social animals and have established relationships, 

cows are commonly organized by lactation cycle, which can cause hostility and aggression.41 

 Inadequate housing can lead to serious health problems, including lameness. Lameness relates to the mobility of 

the cow and includes any abnormality that causes a cow to walk abnormally. It is normally the result of the animal being 

                                                 
33 Id. at 4.1. 
34 Id.  
35 The Humane Society of the United States, An HSUS Report: The Welfare of Cows in the Dairy Industry 6, available at 

http://www.humanesociety.org/assets/pdfs/farm/hsus-the-welfare-of-cows-in-the-dairy-industry.pdf. 
36 New York Farm Bureau, Tail Docking Cattle, available at http://www.nyfb.org/img/topic_pdfs/file_0tzl2bdl5e.pdf. 
37 The Humane Society of the United States, An HSUS Report: The Welfare of Cows in the Dairy Industry 6, available at 

http://www.humanesociety.org/assets/pdfs/farm/hsus-the-welfare-of-cows-in-the-dairy-industry.pdf. 
38 Id. at 3. 
39 Cassandra B. Tucker & Daniel M. Weary, Stall Design: Enhancing Cow Comfort, 13 Advances in Dairy Technology 155, 164 

(2001). 
40 Id. at 161. 
41 The Humane Society of the United States, An HSUS Report: The Welfare of Cows in the Dairy Industry 5, available at 

http://www.humanesociety.org/assets/pdfs/farm/hsus-the-welfare-of-cows-in-the-dairy-industry.pdf. 
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in pain.42 Lameness is the third most common reason dairy cows are selected for slaughter, after mastitis and calving 

problems.43  

Inadequate Diet 

Dairy cattle are forced to consume unnatural and harmful diets. Although cows are biologically designed to graze 

throughout the day, dairy cattle are given only short feeding opportunities. Preventing dairy cattle from grazing can lead 

to abnormal behavior, including rolling of the tongue, bar biting, and repeated equipment licking.44 Instead of grass, dairy 

cows are commonly fed energy-dense feed containing grains, meat and bone meal. This can lead to rumen acidosis and 

laminitis.45  

Growth Hormone 

 Recombinant bovine somatotropin (rbST) is a synthetic hormone widely used in the dairy industry to increase 

milk productivity in cows.46 Monsanto initiated a research program in rbST during the 1960s47 and a biotechnology 

company called Genetch produced rbST for Monsanto between 1973 and 1981. The brand name of rbST is Posilac®.  

The United States Department of Agriculture released a report in 1987 condoning and encouraging the use of 

rbST, stating that injecting dairy cows with rbST “significantly and immediately increases milk production without any 

apparent effect on cow health or change in milk quality.”48 The U.S. Food and Drug Administration approved Posilac in 

1993.  

 The use of rbST creates serious animal welfare issues. RbST increases incidences of mastitis. Mastitis is the most 

commonly reported health problem in the U.S. dairy industry and involves the painful swelling of the cows’ mammary 

glands. Mastitis is also linked to trauma caused by milking machines. 49 

                                                 
42 Agriculture & Horticulture Development Board, Animal Health & Welfare, Lameness, available at 

http://dairy.ahdb.org.uk/technical-information/animal-health-welfare/lameness/#.VmWCVdCprzI. 
43 The Humane Society of the United States, An HSUS Report: The Welfare of Cows in the Dairy Industry 5, available at 

http://www.humanesociety.org/assets/pdfs/farm/hsus-the-welfare-of-cows-in-the-dairy-industry.pdf. 
44 Id. at 6. 
45 Id.  
46 Id. at 7. 
47 Robert Collier, Regulation of rbST In The US, 3 AgBioForum, available at http://www.agbioforum.org/v3n23/v3n23a14-

collier.htm. 

48 US Department of Agriculture, bST and the Dairy Industry: A National, Regional, and Farm-Level Analysis 1 (1987).  
49 The Humane Society of the United States, An HSUS Report: The Welfare of Cows in the Dairy Industry 5, available at 

http://www.humanesociety.org/assets/pdfs/farm/hsus-the-welfare-of-cows-in-the-dairy-industry.pdf. 
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The unnaturally large amount of milk dairy cattle are forced to produce through the use of genetic selection and 

rbST puts a tremendous strain on dairy cattle. Energy can quickly drain out of dairy cattle, resulting in neurological 

dysfunction and death. Emeritus Professor of Animal Husbandry at Bristol University, John Webster stated “the amount 

of work done by the dairy cow in peak lactation is immense. To achieve a comparable high work rate a human would have 

to jog for about 6 hours a day, every day.”50 Dairy cattle don’t take enough calcium through their diets to compensate for 

the loss during lactation. This can result in “milk fever,” which can cause the cow to become nonambulatory (unable to 

stand) or go into a coma.51 

Veal 

 The veal industry is a byproduct of the dairy industry. Since male calves cannot produce milk and are smaller than 

cattle raised for meat, they have very little monetary value in the industry. As a result, calves are either sent to slaughter 

immediately after birth or are raised as veal. Calves raised for veal are confined indoors in crates or stalls, fed a liquid 

diet, and tethered to the stall in order to restrict movement.52 

VII. NY Dairy Industry Customary Practices Are Unethical 

 The customary practices outlined above are unethical. To come to this conclusion, one could follow this line of 

reasoning: 1) animals feel pain just as much as humans do; 2) customary practices are painful; 3) dairy cattle have an 

interest in not being in pain; and 4) it is unethical not to respect this interest. 

 Scientific evidence and common sense demonstrate that dairy cattle experience pain the same as humans do. 

According to Bernard Rollin in Animal Pain, “[a]nimals would hardly have neurochemicals and pain inhibiting systems 

identical to ours and would hardly show the same diminution of pain signs as we do if their experiential pain was not 

being controlled by these mechanisms in the same way that ours is.”53 It is only common sense that since cattle have the 

same pain controlling systems as humans, that they feel pain in the same way.  

As detailed above, customary practices in the dairy industry cause stress, pain, and suffering in cattle. 

Electroejaculation, artificial insemination, embryo transfer, tail docking, inadequate housing and diets, unnatural growth 

hormones, and veal production all produce varying degrees of pain and suffering.  

                                                 
50 Id. at 7. 
51 Id.  
52 The Humane Society of the United States, An HSUS Report: The Welfare of Animals in the Veal Industry 1 (2012), available at 

http://www.humanesociety.org/assets/pdfs/farm/hsus-the-welfare-of-animals-in-the-veal-industry.pdf. 
53 Bernard E. Rollin, Animal Pain, The Animal Ethics Reader 135 (Susan Armstrong & Richard Botzler eds., 2nd ed. 2008) (2003).  
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Dairy cattle have an interest in not suffering. As Jeremy Bentham states in Peter Singer’s Practical Ethics, “[t]he 

question is not, Can they reason? Nor Can they talk? but, Can they suffer?”54 Peter Singer further explains that being able 

to suffer and enjoy things is a prerequisite for having interests. 55  

Therefore, if cattle feel pain the same as humans do, and the dairy industry uses painful farming practices, and 

cattle have an interest in not being in pain, then it is unethical not to take the suffering into equal consideration.56 

According to Singer, the principle of equal consideration of interests does not allow major interests to be sacrificed for 

minor interests.57 In the dairy industry, cattle are sacrificing their natural behavior, comfort, and ultimately lives for an 

agricultural product that may not even benefit humans.  

 

VIII. Swedish Legal Landscape 

 Unlike the United States, Sweden has a governmental agency for animal welfare issues. Sweden’s Animal 

Welfare Agency is an agency within the Swedish Board of Agriculture. The Agency implements the Animal Welfare Act 

and is advised by the Animal Welfare Council.58  

Also unlike the United States, the European Union, which Sweden joined in January 1995,59 banned the use of 

rbST in December 1999.60 Although the European Commission ultimately decided that rbST posed no risk to human 

health,61 the Commission ultimately banned the use of rbST because of animal welfare concerns. It concluded that rbST 

increases risks of mastitis, foot and leg disorders, adverse reproductive effects, and severe injection site reactions. 

Although the use and marketing of rbST is prohibited in the European Union, rbST can still be produced and exported to 

countries unaffected by the ban.62 

Swedish Animal Welfare Act 

                                                 
54 Peter Singer, Practical Ethics 36 (Susan Armstrong & Richard Botzler eds., 2nd ed. 2008) (2003) (quoting Jeremy Bentham).  
55 Id. at 37. 
56 Id.  
57 Id. at 39. 
58 World Animal Protection, Sweden: Animal Protection Index 2014 Ranking 14, available at 

http://api.worldanimalprotection.org/sites/default/files/api_sweden_report.pdf. 
59 Europa, Sweden in the EU, available at http://europa.eu/about-eu/countries/member-countries/sweden/index_en.htm. 
60 Dirk Brinckman, The Regulation of rBST: The European Case, 3 AgBioForum (2000), available at 

http://www.agbioforum.org/v3n23/v3n23a15-brinckman.htm. 
61 Id. at 8. 
62 Id. at 9. 

http://europa.eu/about-eu/countries/member-countries/sweden/index_en.htm


 

 109 

 Sweden enacted the Animal Welfare Act in 1988. Unlike the United States’ Animal Welfare Act, Sweden’s Act 

addresses the health and welfare of farm animals.63 The Act contains several provisions that strive to take into account the 

mental and physical health of the animal. First, feed and water must be good quality and appropriate for the species of the 

animal.64 Second, animals must be given sufficient space and shelter.65 Third, animals must be handled to permit natural 

behavior. 66 Fourth, animals must not be overworked, beaten, or driven with implements that hurt or injure.67 Fifth, sick or 

injured animals must be given immediate care or killed immediately if conditions are too severe. 68 Sixth, surgical 

procedures or injections are only permitted for veterinary medical reasons and must be administered by a veterinarian. 69 

Finally, if persons fail to comply with a decision, neglect or maltreat an animal, are convicted of cruelty to animals, or are 

repeatedly convicted of offenses those persons can be prohibited from having animals.70 

Unfortunately, the Act also contains provisions that condone mistreatment. Similar to New York, animals shall 

only be protected from “unnecessary” suffering and disease.71 Also, animals are allowed to be tied or tethered, as long as 

it does not cause pain or prevent “necessary” freedom of movement or rest.72  

Sweden’s Animal Welfare Ordinance 

 Sweden’s Animal Welfare Ordinance implements the Animal Welfare Act. The Ordinance provides further 

requirements. Most notably, new buildings and new animal management technologies and equipment need to be approved 

from an animal welfare and animal health perspective before use;73 dairy cattle older than six months must be sent out to 

pasture during the summer months;74 and stall floors and cubicles must have adequate bedding of straw or similar 

material.75  

 

 

 

                                                 
63 Swedish Animal Welfare Act § 1.  
64 Id. at § 3(1).  
65 Id. at § 3(2).  
66 Id. at § 4(1).  
67 Id. at § 5(1&2).  
68 Id. at § 9.  
69 Swedish Animal Welfare Act § 11(I).  
70 Id. at § 29 (1)-(3).  
71 Id. at §  2(1). 
72 Id. at § 6(1).  
73 Swedish Animal Welfare Ordinance § 5(1).  
74 Id. at § 10.  
75 Id. at § 16(2). 
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IX. Sweden’s Dairy Industry Is More Humane But Still Unethical 

 The dairy industry in Sweden is clearly more humane than the industry in New York and the rest of the United 

States. The Swedish Animal Welfare Act and Ordinance mention physical and mental suffering, thus implicitly 

recognizing aspects of animal sentience.76  

However, the model still has problems. For example, Sweden still allows suffering and disease as long as it is not 

“unnecessary.”77 As evidenced in New York, this type of language gives tremendous discretion to the industry on how 

much suffering is allowed. The language in the Act also contradicts itself. Although cattle must be handled to permit 

natural behavior, cattle can still be tied or tethered. In addition, there is evidence that farmers often interpret the Act and 

Ordinance as advice, and do not follow the law if it conflicts with other interests.78 

 

X. Conclusion & Recommendations 

Ethical Conclusion 

The New York dairy industry treats cattle unethically. Cattle are not represented in the legal system and their 

treatment is in the hands of the industry. The customary practices dairy cattle are subject to are unethical because they 

prevent natural behavior, cause pain and suffering through invasive procedures and hormonal treatment, and disrupt social 

lives. The Swedish dairy industry is more humane than New York’s industry. Farm animals are represented in statutes and 

regulations, certain invasive practices are prohibited, and the physical and mental needs of the animals are at least taken 

into account.  

Although Sweden is demonstrating that the dairy industry can be more humane, the dairy industry can never be 

ethical. Attempting to make the dairy industry ethical is like trying to mix oil and water. It is impossible to take into 

account the interests of dairy cattle and still meet the demand for constant supplies of milk.  

Recommendations  

Although the dairy industry in New York can never be ethical, there are several legal and non-legal ways that it 

can be improved. First, applicable federal and state legislation should be amended to adequately address the treatment of 

                                                 
76 World Animal Protection, Sweden: Animal Protection Index 2014 Ranking 1, available at 

http://api.worldanimalprotection.org/sites/default/files/api_sweden_report.pdf. 
77 Swedish Animal Welfare Act § 2(1). 
78 Cecilia Mille & Eva Frejadotter Diesen, The best animal welfare in the world? An investigation into the myth about Sweden (trans. 

Niki Woods) (2009), available at http://www.djurensratt.se/sites/default/files/best-animal-welfare-in-the-world.pdf. 
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farm animals. Second, a federal and/or state agency should be established to oversee animal welfare. Third, the health 

effects of dairy should be further studied. Fourth, dairy cattle should be used for soil reclamation projects after their 

“careers” in the dairy industry cease. Finally, the price of milk paid by consumers should be slightly increased in order to 

fund necessary animal welfare improvements. 

 Applicable federal and state legislation should be amended to adequately address the treatment of farm animals. 

In particular, the Animal Welfare Act needs to be amended to include farm animals. Sweden’s Animal Welfare Act and 

Ordinance can be used as a template. Also, the “unjustifiable” language in New York’s Agriculture and Markets Law 

should be replaced with the term “unreasonable.” This may force the legislature to critique the humaneness of customary 

practices. Sanctions for violations should also be increased from misdemeanors to felonies.  

 A State and/or federal agency dedicated to the promotion and enforcement of animal welfare should be 

established. Sweden provides a good model to work off of.  

 The health effects of dairy need to be further studied. There is growing scientific evidence that milk both causes 

diseases and fails to prevent others for which it has traditionally been seen as preventing. For example, milk has been 

attributed to diabetes, aggravate rheumatoid arthritis, colic, acne, heart disease, asthma, lymphoma, ovarian cancer, and 

multiple sclerosis, and prostate cancer. Also, milk may actually cause osteoporosis, rather than prevent it as previously 

thought.79 Awareness of the possible adverse health effects of milk will indirectly reduce demand for milk. 

 Dairy cattle should be used in soil reclamation projects instead of slaughtered at the end of their “milking career.” 

In ancient times, grasslands were developed by huge numbers of grazing animals. Livestock can be used to mimic these 

ancient herds.80 Adding this new market and service could incentivize farmers to take better care of their herd so that they 

are able to participate in soil reclamation programs.  

 Finally, the price paid by consumers for dairy products can be slightly increased. Due to the significant pressure 

for cheap food production, production methods have been modified, significantly affecting the welfare of farm animals. 81 

                                                 
79 Anne Karpf, Dairy monsters: Just how healthy is milk?, The Guardian (Dec. 12, 2003). Available at 

http://www.theguardian.com/lifeandstyle/2003/dec/13/foodanddrink.weekend. 
80 Andrew Howley, How Cows Could Repair the World: Allan Savory at TED, National Geographic Society (March 6, 2013), 

available at http://voices.nationalgeographic.com/2013/03/06/how-cows-could-repair-the-world-allan-savory-at-ted/. 
81 Michael C. Appleby, Food Prices and Animal Welfare, The Animal Ethics Reader 232 (Susan Armstrong & Richard Botzler eds., 

2nd ed. 2008) (2003).  
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Improvements in farm animal welfare could be achieved with only minor increases in the price paid for food by 

consumers.82 
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AT THE TIME OF SENTENCING DOES NOT 
REMEDY AN INADEQUATE WAIVER AT THE TIME 
OF THE PLEA), 72 

CRIMINAL LAW (ANONYMOUS 911 CALL COMBINED 
WITH OFFICER'S OBSERVATIONS PROVIDED 
REASONABLE SUSPICION JUSTIFYING 
DETENTION), 21 

CRIMINAL LAW (APPEAL WAIVER INVALID, RECORD 
INDICATED DEFENDANT DID NOT UNDERSTAND 
WAIVER), 28 

CRIMINAL LAW (APPEALS MAY BE DECIDED ON 
GROUNDS IMPLICIT IN THE TRIAL COURT'S 
RULING), 73 

CRIMINAL LAW (ATTORNEYS, CONFLICT OF 
INTEREST, POTENTIAL WITNESS HAD BEEN 
REPRESENTED BY ANOTHER ATTORNEY IN THE 
SAME LARGE CRIMINAL DEFENDER 
ORGANIZATION), 74 

CRIMINAL LAW (CIVIL COMMITMENT JUSTIFIED BY 
DIAGNOSIS OF ANTISOCIAL PERSONALITY 

DISORDER WITH NARCISSISTIC AND PARANOID 
FEATURES), 30 

CRIMINAL LAW (COUNSEL NOT INEFFECTIVE RE 
MULTIPLE DISCLOSURES OF SEX ABUSE AND 
FAILURE TO CALL MEDICAL EXPERT), 74 

CRIMINAL LAW (DEFENDANT ENTITLED TO TEN 
DAYS NOTICCE OF SORA JUDGE'S INTENT, SUA 
SPONTE, TO DEPART FROM THE BOARD OF 
EXAMINER'S RISK ASSESSMENT), 25 

CRIMINAL LAW (DEFENDANT SHOULD HAVE BEEN 
ACCORDED YOUTHFUL OFFENDER STATUS), 28 

CRIMINAL LAW (DENIAL OF APPLICATION FOR 
RESENTENCING UNDER DRUG LAW REFORM 
ACT REVERSED, DEFENDANT ENTITLED TO BE 
HEARD), 24 

CRIMINAL LAW (DISCHARGE OF SWORN JUROR 
WITHOUT PROPER INQUIRY AND INPUT FROM 
COUNSEL WAS AN ABUSE OF DISCRETION, NEW 
TRIAL ORDERED), 23 

CRIMINAL LAW (EVIDENCE OF UNCHARGED ACTS 
OF VIOLENCE ADMISSIBLE TO EXPLAIN CHILD 
SEX-ABUSE VICTIM'S DELAY IN REPORTING), 73 

CRIMINAL LAW (EVIDENCE SUFFICIENT TO 
TRIGGER DRUG FACTORY PRESUMPTION), 75 

CRIMINAL LAW (IMPOSING RESTITUTION AT 
SENTENCING WHICH WAS NOT PART OF THE 
PLEA AGREEMENT REQUIRED VACATION OF 
THE SENTENCE), 24 

CRIMINAL LAW (JURY INSTRUCTIONS ALLOWED 
CONSIDERATION OF A THEORY NOT CHARGED, 
CONVICTIONS REVERSED), 20 

CRIMINAL LAW (JUSTICES DISAGREE WHETHER 
STOLEN PROPERTY AND ASSAULT AND 
ROBBERY OFFENSES SHOULD HAVE BEEN 
SEVERED), 27 

CRIMINAL LAW (PEOPLE DID NOT ACT WITH DUE 
DILIGENCE TO SEEK A DNA TEST, SPEEDY TRIAL 
DISMISSAL PROPER), 27 

CRIMINAL LAW (PLAIN VIEW EXCEPTION TO THE 
WARRANT REQUIREMENT DID NOT APPLY), 77 

CRIMINAL LAW (POLICE OFFICER DID NOT HAVE 
GROUNDS TO MAKE A LEVEL TWO INQUIRY, 
SUBSEQUENT FLIGHT DID NOT JUSTIFY 
PURSUIT AND SEIZURE), 23 

CRIMINAL LAW (PROSECUTORIAL MISCONDUCT 
REQUIRED NEW TRIAL), 32 

CRIMINAL LAW (PROSECUTOR'S REFUSAL TO 
PROVIDE A RACE-NEUTRAL REASON FOR 
STRIKING A JUROR REQUIRED REVERSAL), 26 

CRIMINAL LAW (RIGHT TO TESTIFY BEFORE 
GRAND JURY IS NOT RESERVED TO A 
DEFENDANT), 20 

CRIMINAL LAW (SECOND FELONY DRUG 
OFFENDER SENTENCE, COURT ABUSED 
DISCRETION BY NOT ORDERING TRANSCRIPTS 
TO ALLOW DEFENDANT TO CHALLENGE PRIOR 
CONVICTION), 22 

CRIMINAL LAW (SECOND VIOLENT FELONY 
OFFENDER, TEN-YEAR LOOK-BACK, DATE OF 
ORIGINAL SENTENCE TO PROBATION, NOT 
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SUBSEQUENT SENTENCE FOR VIOLATION OF 
PROBATION, CONTROLS), 71 

CRIMINAL LAW (SENTENCING YOUTHFUL 
OFFENDER TO MORE THAN FOUR YEARS 
INCONSISTENT WITH PURPOSE OF YOUTHUL 
OFFENDER TREATMENT), 21 

CRIMINAL LAW (SENTENCING, DEFERRAL OF 
MANDATORY SURCHARGE), 71 

CRIMINAL LAW (STATEMENTS AFTER ILLEGAL 
ARREST NOT SUPPRESSIBLE IF SUFFICIENTLY 
ATTENUATED), 31 

CRIMINAL LAW (SUPPRESSION MOTION SHOULD 
HAVE BEEN GRANTED, NO REASON TO DETAIN), 
32 

CRIMINAL LAW (TRIAL JUDGE, IN A BENCH TRIAL, 
DOES NOT HAVE THE AUTHORITY TO CONDUCT 
A WEIGHT OF THE EVIDENCE ANALYSIS AFTER 
ISSUING A GUILTY VERDICT), 25 

CRIMINAL LAW (UNDUE DELAY BETWEEN ARREST 
AND ARRAIGNMENT DID NOT RENDER 
CONFESSION INVOLUNTARILY GIVEN), 76 

CRIMINAL LAW (WAIVER OF APPEAL 
ENCOMPASSES APPELLATE DIVISION'S 
INTEREST-OF-JUSTICE JURISDICTION, 
INCLUDING THE POWER TO REVIEW THE 
HARSHNESS OF AN AGREED SENTENCE, 28 

CUSTODY (EXCESSIVE PUNISHMENT BY FATHER 
CONSTITUTED SUFFICIENT CHANGE IN 
CIRCUMSTANCES, CUSTODY AWARDED TO 
MOTHER), 39 

DAMAGES (ACTION FOR RESCISSION OF A 
CONTRACT BASED UPON 
MISREPRESENTATIONS NEED NOT ALLEGE 
PECUNIARY LOSS), 15 

DANGEROUS MENTAL DISORDER (CIVIL 
COMMITMENT JUSTIFIED BY DIAGNOSIS OF 
ANTISOCIAL PERSONALITY DISORDER WITH 
NARCISSISTIC AND PARANOID FEATURES), 30 

DAY CARE (NEGLIGENT SUPERVISION ACTION 
AGAINST DAY CARE PROVIDER PROPERLY 
DISMISSED), 59 

DE FACTO MERGER (DE FACTO MERGER OF 
NONPROFIT CORPORATIONS, ANALYTICAL 
FRAMEWORK), 18 

DEBTOR-CREDITOR (SECOND MORTGAGE TO 
SECURE HOME EQUITY LOAN, BANK CAN SUE 
ON DEBT WITHOUT BRINGING FORECLOSURE 
PROCEEDINGS), 52 

DEFAMATION (APPELLATE REVIEW POWERS IN 
PUBLIC-FIGURE DEFAMATION CASES), 33 

DEFAMATION (CRITERIA FOR PUBLIC FIGURES 
EXPLAINED), 33 

DEFAMATION (MINOR INACCURACIES WILL NOT 
PREVENT CHARACTERIZATION OF AN ARTICLE 
ABOUT A JUDICIAL PROCEEDING AS FAIR AND 
TRUE), 33 

DEFAMATION (QUALIFIED PRIVILEGE FOR PRESS 
RELEASE ISSUED BY DEPARTMENT OF HEALTH), 
34 

DETENTION (ANONYMOUS 911 CALL COMBINED 

WITH OFFICER'S OBSERVATIONS PROVIDED 
REASONABLE SUSPICION JUSTIFYING 
DETENTION), 21 

DISCLAIMER (INSURANCE, COVERAGE EXCLUDED 
FROM POLICY AND ADDED BACK IN BY 
ENDORSEMENT REQUIRED TIMELY 
DISCLAIMER), 43 

DISCLAIMER (INSURANCE, FAILURE TO NOTIFY 
INSURER OF UNDERLYING LAWSUIT ENTITLED 
INSURER TO DISCLAIM COVERAGE WITHOUT A 
SHOWING OF PREJUDICE), 45 

DOG-BITE (DOG-OWNER'S CROSS MOTION FOR 
SUMMARY JUDGMENT SHOULD HAVE BEEN 
GRANTED, LAW EXPLAINED), 7 

DRIVING WHILE INTOXICATED (AIR FRESHENERS 
PROVIDED PROBABLE CAUSE FOR VEHICLE 
STOP), 31 

DRIVING WHILE INTOXICATED (SUBSTANTIAL 
EVIDENCE DID NOT SUPPORT REVOCATION OF 
LICENSE BASED ON CHEMICAL TEST REFUSAL), 
6 

DRUG LAW REFORM ACT (DENIAL OF APPLICATION 
FOR RESENTENCING UNDER DRUG LAW 
REFORM ACT REVERSED, DEFENDANT 
ENTITLED TO BE HEARD), 24 

DUTY OF CARE (NON-SECURE JUVENILE 
DETENTION FACILITY DID NOT OWE A DUTY OF 
CARE TO PLAINTIFF STRUCK BY A CAR DRIVEN 
BY A FORMER RESIDENT OF THE FACILITY), 60 

EDUCATION-SCHOOL LAW (COLLEGE'S REJECTION 
OF REQUEST BY STUDENT GOVERNMENT HAD A 
RATIONAL BASIS AND THEREFORE WAS NOT 
ARBITRARY AND CAPRICIOUS), 6 

EDUCATION-SCHOOL LAW (DUTY TO SUPERVISE A 
RESIDENT OF A NON-SECURE JUVENILE 
DETENTION FACILITY CEASES WHEN CUSTODY 
CEASES), 60 

EDUCATION-SCHOOL LAW (INFANT PLAINTIFF 
ASSUMED RISK OF INJURY PLAYING 
BASKETBALL), 59 

EDUCATION-SHCOOL LAW (NEGLIGENT 
SUPERVISION ACTION AGAINST DAY CARE 
PROVIDER PROPERLY DISMISSED), 59 

EMINENT DOMAIN (TENANT MAY BE ENTITLED TO 
COMPENSATION FOR TRADE FIXTURES IN 
PROPERTY TO WHICH VILLAGE ACQUIRED 
TITLED BY EMINENT DOMAIN), 35 

EMPLOYMENT LAW (DISABILITY [PTSD] 
DISCRIMINATION CAUSES OF ACTION SHOULD 
HAVE SURVIVED MOTION TO DISMISS), 35 

EMPLOYMENT LAW (QUESTION OF FACT WHETHER 
EMPLOYEE WAS ACTING WITHIN THE SCOPE OF 
EMPLOYMENT AT THE TIME OF THE CAR 
ACCIDENT), 61 

ENVIRONMENTAL LAW (1987 NEGATIVE 
DECLARATION WITH RESPECT TO A 
PRELIMINARY PLAT APPLICATION DID NOT 
EXPIRE, HOWEVER, BECAUSE OF CHANGES TO 
THE PROJECT, PLANNING BOARD HAS POWER 
TO AMEND OR RESCIND THE NEGATIVE 
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DECLARATION), 37 
ENVIRONMENTAL LAW (PETITIONERS DID NOT 

ALLEGE ENVIRONMENTAL INJURY, DID NOT 
HAVE STANDING TO ANNUL NEGATIVE 
DECLARATION UNDER SEQRA), 36 

ESPINAL EXCEPTIONS (DEFENDANT NEED NOT 
ADDRESS ESPINAL EXCEPTIONS TO THE RULE 
AGAINST TORT LIABILITY ARISING FROM 
CONTRACT IN A SUMMARY JUDGMENT MOTION 
IF NOT ALLEGED BY THE PLAINTIFF), 58 

EVIDENCE (AFFIDAVITS OFFERED IN OPPOSITION 
TO SUMMARY JUDGMENT MOTION SHOULD NOT 
HAVE BEEN REJECTED ON CREDIBILITY 
GROUNDS), 56 

EVIDENCE (CIVIL, MOTION TO SET ASIDE VERDICT 
SHOULD NOT HAVE BEEN GRANTED, CRITERIA 
EXPLAINED), 12 

EVIDENCE (CONFESSION, UNDUE DELAY 
BETWEEN ARREST AND ARRAIGNMENT DID NOT 
RENDER CONFESSION INVOLUNTARILY GIVEN), 
76 

EVIDENCE (CRIMINAL, SUFFICIENT TO TRIGGER 
DRUG FACTORY PRESUMPTION), 75 

EVIDENCE (EVIDENCE OF MULTIPLE DISCLOSURES 
OF CHILD SEX ABUSE NOT BOLSTERING, 
ADMISSIBLE AS BACKGROUND INFORMATION), 
74 

EVIDENCE (EXPERTS' OPINION THAT PLAINTIFF'S 
IN UTERO INJURIES WERE CAUSE BY GASOLINE 
FUMES NOT SUPPORTED BY ACCEPTED 
METHODOLOGY), 81 

EVIDENCE (HEARSAY EVIDENCE OF CHARGES OF 
WHICH SEX OFFENDER WAS ACQUITTED AND 
CHARGES WHICH WERE DISMISSED SHOULD 
NOT HAVE BEEN CONSIDERED IN ARTICLE 10 
TRIAL), 51 

EVIDENCE (MEDICAL MALPRACTICE, EXPERT 
AFFIDAVITS SHOULD HAVE BEEN ACCEPTED ON 
THE NARROW ISSUE OF PROXIMATE CAUSE), 63 

EVIDENCE (STATEMENTS AFTER ILLEGAL ARREST 
NOT SUPPRESSIBLE IF SUFFICIENTLY 
ATTENUATED), 31 

EVIDENCE (SUPPRESSION MOTION SHOULD HAVE 
BEEN GRANTED, NO REASON TO DETAIN), 32 

EVIDENCE (UNCHARGED ACTS OF VIOLENCE 
ADMISSIBLE TO EXPLAIN CHILD SEX-ABUSE 
VICTIM'S DELAY IN REPORTING), 73 

EXECUTION OF WILL (WITNESSES DID NOT READ 
ATTESTATION CLAUSE, EVIDENCE PAGES OF 
WILL MISSING AT EXECUTION), 67 

EXPERT EVIDENCE (COUNSEL NOT INEFFECTIVE 
RE MULTIPLE DISCLOSURES OF SEX ABUSE 
AND FAILURE TO CALL MEDICAL EXPERT), 74 

EXPERT OPINION (MEDICAL MALPRACTICE, 
EXPERT AFFIDAVITS SHOULD HAVE BEEN 
ACCEPTED ON THE NARROW ISSUE OF 
PROXIMATE CAUSE), 63 

EXPERT OPINION EVIDENCE (EXPERTS' OPINION 
THAT PLAINTIFF'S IN UTERO INJURIES WERE 
CAUSE BY GASOLINE FUMES NOT SUPPORTED 

BY ACCEPTED METHODOLOGY), 81 
FALSE ARREST (QUESTIONS OF FACT RE 

ABSENCE OF PROBABLE CAUSE PRECLUDED 
SUMMARY JUDGMENT IN FAVOR OF POLICE 
OFFICERS), 78 

FAMILY LAW (DSS DID NOT MAKE DILIGENT 
EFFORTS TO STRENGTHEN PARENTAL 
RELATIONSHIP, TERMINATION OF PARENTAL 
RIGHTS REVERSED), 38 

FAMILY LAW (EXCESSIVE PUNISHMENT BY FATHER 
CONSTITUTED SUFFICIENT CHANGE IN 
CIRCUMSTANCES, CUSTODY AWARDED TO 
MOTHER), 39 

FAMILY LAW (FAMILY COURT DID NOT HAVE 
AUTHORITY TO REVOKE FIREARMS PERMIT AS 
PART OF ORDER OF PROTECTION), 41 

FAMILY LAW (FINDING OF EXTRAORDINARY 
CIRCUMSTANCES JUSTIFYING NONPARENT 
CUSTODY REVERSED), 41 

FAMILY LAW (JUVENILE DELINQUENCY, COURT 
SHOULD HAVE GRANTED AN ADJOURNMENT IN 
CONTEMPLATION OF DISMISSAL RATHER THAN 
IMPOSING A PERIOD OF PROBATION), 40 

FAMILY LAW (NO APPEAL LIES FROM A CONSENT 
ORDER OF FACT-FINDING AND DISPOSITION, 
ONLY REMEDY IS MOTION TO VACATE), 8 

FAMILY LAW (REQUIREMENTS OF CHILD SUPPORT 
STANDARDS ACT NOT MET BY SUPREME 
COURT, ORDER MODIFIED), 39 

FEDERAL ARBITRATION ACT (DELEGATION 
CLAUSES IN INSURANCE-RELATED 
AGREEMENTS, PLACING THE DECISION 
WHETHER A MATTER IS ARBITRABLE IN THE 
HANDS OF THE ARBITRATOR, ENFORCEABLE), 
70 

FIREARMS PERMIT (FAMILY COURT DID NOT HAVE 
AUTHORITY TO REVOKE FIREARMS PERMIT AS 
PART OF ORDER OF PROTECTION), 41 

FORECLOSURE (SECOND MORTGAGE TO SECURE 
HOME EQUITY LOAN, BANK CAN SUE ON DEBT 
WITHOUT BRINGING FORECLOSURE 
PROCEEDINGS), 52 

FORECLOSURE (SUA SPONTE DISMISSAL OF 
FORECLOSURE COMPLAINT NOT WARRANTED, 
SUBSTITUTE AFFIDAVIT OF MERIT ALLOWED BY 
CPLR 2001), 12 

FOREIGN CORPORATIONS (NEW YORK COURTS 
CANNOT DISSOLVE), 18 

FRAUD (ACTION FOR RESCISSION OF A CONTRACT 
BASED UPON MISREPRESENTATIONS NEED NOT 
ALLEGE PECUNIARY LOSS), 15 

FRAUD (CONCLUSORY ALLEGATIONS OF AIDING 
AND ABETTING FRAUD INSUFFICIENT), 42 

FRAUD (SIGNING DOCUMENT WITHOUT READING 
IT), 43 

FRAUD (TWO STATUTES OF LIMITATIONS 
EXPLAINED), 43 

FRYE TEST (EXPERTS' OPINION THAT PLAINTIFF'S 
IN UTERO INJURIES WERE CAUSE BY GASOLINE 
FUMES NOT SUPPORTED BY ACCEPTED 
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METHODOLOGY), 81 
GENERAL CONTRACTOR (SUBTLE DIFFERENCE IN 

AMOUNT OF SUPERVISORY CONTROL 
NECESSARY TO SUPPORT A LABOR LAW 240(1) 
VERSUS A LABOR LAW 200 CAUSE OF ACTION), 
48 

GOVERNMENTAL IMMUNITY (NO SPECIAL 
RELATIONSHIP, NEGLIGENCE COMPLAINT 
AGAINST POLICE DISMISSED), 57 

GRAND JURIES (RIGHT TO TESTIFY BEFORE 
GRAND JURY IS NOT RESERVED TO A 
DEFENDANT), 20 

GRAND JURY (DECISION WHETHER TO TESTIFY 
BEFORE A GRAND JURY IS A STRATEGIC ONE 
TO BE MADE BY DEFENSE COUNSEL, NOT 
DEFENDANT, DEFENDANT MUST DEMONSTRATE 
PREJUDICE TO SUPPORT INEFFECTIVE 
ASSISTANCE CLAIM), 75 

HOME EQUITY LOAN (SECOND MORTGAGE TO 
SECURE HOME EQUITY LOAN, BANK CAN SUE 
ON DEBT WITHOUT BRINGING FORECLOSURE 
PROCEEDINGS), 52 

HUMAN RIGHTS LAW (DISABILITY [PTSD] 
DISCRIMINATION CAUSES OF ACTION SHOULD 
HAVE SURVIVED MOTION TO DISMISS), 35 

IMPLIED COVENANT OF GOOD FAITH AND FAIR 
DEALING (INSURANCE, CAUSE OF ACTION 
BASED UPON INSURER'S DUTY TO ACT IN GOOD 
FAITH IS NOT DUPLICATIVE OF BREACH OF 
CONTRACT CAUSE OF ACTION), 45 

INEFFECTIVE ASSISTANCE (DECISION WHETHER 
TO TESTIFY BEFORE A GRAND JURY IS A 
STRATEGIC ONE TO BE MADE BY DEFENSE 
COUNSEL, NOT DEFENDANT, DEFENDANT MUST 
DEMONSTRATE PREJUDICE), 75 

INEFFECTIVE ASSISTANCE OF COUNSEL 
(ALLOWING JURY TO KNOW DEFENDANT WAS A 
REGISTERED SEX OFFENDER CONSTITUTED 
INEFFECTIVE ASSISTANCE), 29 

INJUNCTION PENDING APPEAL (FAILURE TO APPLY 
ALLOWED CONSTRUCTION TO CONTINUE TO 
THE POINT IT COULD NOT BE UNDONE), 8 

INSURANCE LAW (CAUSE OF ACTION BASED ON 
DUTY TO ACT IN GOOD FAITH), 45 

INSURANCE LAW (CLASS ACTION, DEDUCTIBLE 
APPLIED TO EACH INJURED MEMBER OF THE 
CLASS, NOT TO A SINGLE INJURY TO THE CLASS 
AS A WHOLE), 78 

INSURANCE LAW (COVERAGE EXCLUDED FROM 
POLICY AND ADDED BACK IN BY ENDORSEMENT 
REQUIRED TIMELY DISCLAIMER), 43 

INSURANCE LAW (DELEGATION CLAUSES IN 
INSURANCE-RELATED AGREEMENTS, PLACING 
THE DECISION WHETHER A MATTER IS 
ARBITRABLE IN THE HANDS OF THE 
ARBITRATOR, ENFORCEABLE UNDER THE 
FEDERAL ARBITRATION ACT), 70 

INSURANCE LAW (FAILURE TO NOTIFY INSURER 
OF UNDERLYING LAWSUIT ENTITLED INSURER 
TO DISCLAIM COVERAGE WITHOUT A SHOWING 

OF PREJUDICE), 45 
INSURANCE LAW (QUESTION OF FACT WHETHER A 

SPECIAL RELATIONSHIP SUPPORTED AN 
INSURANCE MALPRACTICE ACTION), 44 

INTEREST-OF-JUSTICE JURISDICTION (WAIVER OF 
APPEAL ENCOMPASSES APPELLATE DIVISION'S 
INTEREST-OF-JUSTICE JURISDICTION, 
INCLUDING THE POWER TO REVIEW THE 
HARSHNESS OF AN AGREED SENTENCE), 28 

JURISDICTION (NEW YORK COURT'S CANNOT 
DISSOLVE A FOREIGN CORPORATION), 18 

JURORS (BATSON CHALLENGE, PROSECUTOR'S 
FAILURE TO PROVIDE A RACE-NEUTRAL 
REASON REQUIRED REVERSAL), 26 

JURORS (CRIMINAL LAW, DISCHARGE OF SWORN 
JUROR WITHOUT PROPER INQUIRY AND INPUT 
FROM COUNSEL WAS AN ABUSE OF 
DISCRETION, NEW TRIAL ORDERED), 23 

JURY INSTRUCTIONS (INSTRUCTIONS ALLOWED 
CONSIDERATION OF A THEORY NOT CHARGED, 
CONVICTIONS REVERSED), 20 

JUVENILES (FAMILY COURT SHOULD HAVE 
GRANTED AN ADJOURNMENT IN 
CONTEMPLATION OF DISMISSAL RATHER THAN 
IMPOSING A PERIOD OF PROBATION), 40 

LABOR LAW (DEFENDANT FAILED TO ADDRESS ALL 
THEORIES OF RECOVERY RAISED BY INJURED 
WORKER'S COMPLAINT, SUMMARY JUDGMENT 
SHOULD NOT HAVE BEEN GRANTED), 47 

LABOR LAW (GENERAL CONTRACTOR, SUBTLE 
DIFFERENCE IN AMOUNT OF SUPERVISORY 
CONTROL NECESSARY TO SUPPORT A LABOR 
LAW 240(1) VERSUS A LABOR LAW 200 CAUSE 
OF ACTION), 48 

LABOR LAW (INSTALLATION OF TEMPORARY FLAG 
HOLDERS NOT A PROTECTED ACTIVITY UNDER 
LABOR ALW 240 (1), 46 

LABOR LAW (LEVEL OF SUPERVISORY CONTROL 
NEEDED TO SUPPORT A LABOR LAW 200 CAUSE 
OF ACTION), 49 

LABOR LAW (PLAINTIFF ENTITLED TO SUMMARY 
JUDGMENT ON LABOR LAW 240 (1) CLAIM EVEN 
WHEN NOT FREE FROM NEGLIGENCE), 46 

LAND USE (SEQRA, 1987 NEGATIVE DECLARATION 
WITH RESPECT TO A PRELIMINARY PLAT 
APPLICATION DID NOT EXPIRE, HOWEVER, 
BECAUSE OF CHANGES TO THE PROJECT, 
PLANNING BOARD HAS POWER TO AMEND OR 
RESCIND THE NEGATIVE DECLARATION), 37 

LANDLORD-TENANT (LANDLORD'S FAILURE TO 
PROCURE A TOWN RENTAL PERMIT IS NOT A 
DEFENSE TO THE LANDLORD'S ACTION TO 
COLLECT RENT), 50 

LANDLORD-TENANT (LEAD PAINT, LANDLORD 
FAILED TO DEMONSTRATE LACK OF NOTICE IN 
SUMMARY JUDGMENT PAPERS), 61 

LANDLORD-TENANT (NO QUESTION OF FACT 
RAISED ABOUT ALLEGED ORAL WAIVER IN THE 
FACE OF A WRITTEN-WAIVER REQUIRMENT IN 
THE LEASE), 16 
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LANDLORD-TENANT (RESIDENTIAL COOPERATIVE, 
BOARD UNREASONABLY WITHHELD CONSENT 
TO TRANSFER OF SHARES AND PROPRIETARY 
LEASE), 19 

LANDLORD-TENANT (TENANT MAY BE ENTITLED 
TO COMPENSATION FOR TRADE FIXTURES IN 
PROPERTY TO WHICH VILLAGE ACQUIRED 
TITLED BY EMINENT DOMAIN), 35 

LEAD PAINT (LANDLORD FAILED TO 
DEMONSTRATE LACK OF NOTICE IN SUMMARY 
JUDGMENT PAPERS), 61 

LEAST RESTRICTIVE ALTERNATIVE (FAMILY 
COURT SHOULD HAVE GRANTED AN 
ADJOURNMENT IN CONTEMPLATION OF 
DISMISSAL RATHER THAN IMPOSING A PERIOD 
OF PROBATION), 40 

LEGAL MALPRACTICE (CRITERIA WHERE 
UNDERLYING ACTION IS SETTLED EXPLAINED), 9 

LIBEL (MINOR INACCURACIES WILL NOT PREVENT 
CHARACTERIZATION OF AN ARTICLE ABOUT A 
JUDICIAL PROCEEDING AS FAIR AND TRUE), 33 

LIMITED LIABILITY COMPANIES (LIABILITY OF 
MEMBERS), 19 

MAIL FRAUD (RICO PLEADING REQUIREMENTS), 19 
MALICIOUS PROSECUTION (QUESTIONS OF FACT 

RE 
ABSENCE OF PROBABLE CAUSE AND PASSING 

FALSE INFORMATION TO THE PROSECUTOR 
PRECLUDED SUMMARY JUDGMENT IN FAVOR 
OF POLICE OFFICERS), 78 

MALICIOUS PROSECUTION (WHERE UNDERLYING 
ACTION IS CIVIL, SPECIAL INJURY MUST BE 
PLED), 50 

MALPRACTICE, INSURANCE (QUESTION OF FACT 
WHETHER A SPECIAL RELATIONSHIP 
SUPPORTING AN INSURANCE MALPRACTICE 
ACTION EXISTED), 44 

MANDATORY SURCHARGE (DEFERRAL), 71 
MEDICAID (TRUST WHICH ALLOWED CHILDREN TO 

MAKE DISTRIBUTIONS TO PETITIONER 
RENDERED HER INELIGIBLE FOR MEDICAID, 
DESPITE CHILDREN'S REFUSAL TO MAKE SUCH 
A DISTRIBUTION), 51 

MEDICAL MALPRACTICE (EXPERT AFFIDAVITS 
SHOULD HAVE BEEN ACCEPTED ON THE 
NARROW ISSUE OF PROXIMATE CAUSE), 63 

MENTAL HYGIENE LAW (EVIDENCE OF CHARGES 
OF WHICH SEX OFFENDER WAS ACQUITTED 
AND CHARGES WHICH WERE DISMISSED 
SHOULD NOT HAVE BEEN CONSIDERED IN 
ARTICLE 10 TRIAL), 51 

MORTGAGES (SECOND MORTGAGE TO SECURE 
HOME EQUITY LOAN, BANK CAN SUE ON DEBT 
WITHOUT BRINGING FORECLOSURE 
PROCEEDINGS), 52 

MOTION TO RENEW (FLEXIBLE CRITERIA, NO TIME-
LIMIT, SHOULD HAVE BEEN GRANTED EVEN 
THOUGH MOVANT SHOULD HAVE BEEN AWARE 
OF THE NEWLY PROFERRED EVIDENCE), 10 

MUNICIPAL LAW (CITY NOT LIABLE FOR ACCIDENT 

WHICH OCCURRED WHEN UNLICENSED CAR-
WASH ATTENDANT WAS DRIVING POLICE VAN), 
65 

MUNICIPAL LAW (CLASS ACTION, COUNTY'S 
INSURANCE POLICY DEDUCTIBLE APPLIED TO 
EACH INJURED MEMBER OF THE CLASS, NOT TO 
A SINGLE INJURY TO THE CLASS AS A WHOLE), 
78 

MUNICIPAL LAW (DEFAMATION, COUNTY 
DEPARTMENT OF HEALTH ENTITLED TO 
QUALIFIED PRIVILEGE RE 
PRESS RELEASE), 34 

MUNICIPAL LAW (LANDLORD'S FAILURE TO 
PROCURE A TOWN RENTAL PERMIT IS NOT A 
DEFENSE TO THE LANDLORD'S ACTION TO 
COLLECT RENT), 50 

MUNICIPAL LAW (NO SPECIAL RELATIONSHIP, 
NEGLIGENCE COMPLAINT AGAINST POLICE 
DISMISSED), 57 

MUNICIPAL LAW (NOTICE OF CLAIM, LATE NOTICE 
ALLOWE DESPITE ABSENCE OF REASONABLE 
EXCUSE AND NOTICE BY OTHER MEANS), 64 

MUNICIPAL LAW (POLICE DISCIPLINE CONTROLLED 
BY COLLECTIVE BARGAINING, NOT 
CONFLICTING STATUTE), 53 

MUNICIPAL LAW (POLICE OFFICERS CAUSES OF 
ACTION FOR DISABILITY [PTSD] DISCRIMINATION 
SHOULD HAVE SURVIVED MOTION TO DISMISS), 
35 

MUNICIPAL LAW (QUESTION OF FACT WHETHER 
DRIVER OF CITY TRUCK EXERCISED 
REASONABLE CARE DURING AN EMERGENCY 
STOP IN THE LEFT LANE OF A HIGHWAY), 65 

MUNICIPAL LAW (SLIP AND FALL, VILLAGE FAILED 
TO ADDRESS CREATION-OF-THE-DEFECT 
THEORY, SUMMARY JUDGMENT DENIED), 63 

NEGLIGENCE (AFFIDAVITS OFFERED IN 
OPPOSITION TO SUMMARY JUDGMENT MOTION 
SHOULD NOT HAVE BEEN REJECTED ON 
CREDIBILITY GROUNDS), 56 

NEGLIGENCE (CITY NOT LIABLE FOR ACCIDENT 
WHICH OCCURRED WHEN UNLICENSED CAR-
WASH ATTENDANT WAS DRIVING POLICE VAN), 
65 

NEGLIGENCE (DEFENDANT FAILED TO ADDRESS 
ALL THEORIES OF RECOVERY RAISED BY 
INJURED WORKER'S COMPLAINT, SUMMARY 
JUDGMENT SHOULD NOT HAVE BEEN 
GRANTED), 47 

NEGLIGENCE (FACT THAT SIDEWALK DEFECT 
OVER WHICH PLAINTIFF TRIPPED NOT IN FRONT 
OF DEFENDANT'S PROPERTY DOES NOT, 
STANDING ALONE, WARRANT SUMMARY 
JUDGMENT TO DEFENDANT), 80 

NEGLIGENCE (FAILURE TO AFFIRMATIVELY 
DEMONSTRATE DEFENDANTS DID NOT CREATE 
OR HAVE ACTUAL OR CONSTRUCTIVE 
KNOWLEDGE OF THE DANGEROUS CONDITION 
REQUIRED DENIAL OF DEFENSE SUMMARY 
JUDGMENT MOTION), 54 
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NEGLIGENCE (FAILURE TO DEMONSTRATE AREA 
WHERE PLAINTIFF FELL WAS ADEQUATELY 
ILLUMINATED REQUIRED DENIAL OF DEFENSE 
SUMMARY JUDGMENT MOTION), 54 

NEGLIGENCE (GENERAL CONTRACTOR, SUBTLE 
DIFFERENCE IN AMOUNT OF SUPERVISORY 
CONTROL NECESSARY TO SUPPORT A LABOR 
LAW 240(1) VERSUS A LABOR LAW 200 CAUSE 
OF ACTION), 48 

NEGLIGENCE (INFANT PLAINTIFF ASSUMED RISK 
OF INJURY PLAYING BASKETBALL), 59 

NEGLIGENCE (LATE NOTICE OF CLAIM ALLOWED 
DESPITE ABSENCE OF REASONABLE EXCUSE 
AND NOTICE BY OTHER MEANS), 64 

NEGLIGENCE (LEAD PAINT, LANDLORD FAILED TO 
DEMONSTRATE LACK OF NOTICE IN SUMMARY 
JUDGMENT PAPERS), 61 

NEGLIGENCE (LEGAL MALPRACTICE, CRITERIA 
WHERE UNDERLYING ACTION IS SETTLED 
EXPLAINED), 9 

NEGLIGENCE (LEVEL OF SUPERVISORY CONTROL 
NEEDED TO SUPPORT A LABOR LAW 200 CAUSE 
OF ACTION), 49 

NEGLIGENCE (LIABILITY ALLEGED UNDER 
COMMON-LAW NEGLIGENCE AND RES IPSA 
LOQUITUR, DEFENDANT'S FAILURE TO ADDRESS 
EVERY ELEMENT OF THOSE THEORIES 
REQUIRED DENIAL OF SUMMARY JUDGMENT), 
53 

NEGLIGENCE (MEDICAL MALPRACTICE, EXPERT 
AFFIDAVITS SHOULD HAVE BEEN ACCEPTED ON 
NARROW ISSUE OF PROXIMATE CAUSE), 63 

NEGLIGENCE (NEGLIGENT SUPERVISION ACTION 
AGAINST DAY CARE PROVIDER PROPERLY 
DISMISSED), 59 

NEGLIGENCE (NEGOTIATED STIPULATION SHOULD 
NOT HAVE BEEN REJECTED BY THE COURT), 13 

NEGLIGENCE (NO SPECIAL RELATIONSHIP, 
NEGLIGENCE COMPLAINT AGAINST POLICE 
DISMISSED), 57 

NEGLIGENCE (NO TORT LIABILTIY AROSE FROM 
SNOW-REMOVAL CONTRACT, PLAINTIFF NOT A 
PARTY), 58 

NEGLIGENCE (NON-SECURE JUVENILE DETENTION 
FACILITY DID NOT OWE A DUTY OF CARE TO 
PLAINTIFF STRUCK BY A CAR DRIVEN BY A 
FORMER RESIDENT OF THE FACILITY), 60 

NEGLIGENCE (QUESTION OF FACT WHETHER 
DRIVER OF CITY TRUCK EXERCISED 
REASONABLE CARE DURING AN EMERGENCY 
STOP IN THE LEFT LANE OF A HIGHWAY), 65 

NEGLIGENCE (QUESTION OF FACT WHETHER 
EMPLOYEE WAS ACTING WITHIN THE SCOPE OF 
EMPLOYMENT AT THE TIME OF THE CAR 
ACCIDENT), 61 

NEGLIGENCE (QUESTION OF FACT WHETHER 
SKIER ASSUMED THE RISK OF STRIKING 
SNOWMAKING MACHINE), 56 

NEGLIGENCE (SIDEWALK DEFECT TRIVIAL), 55 
NEGLIGENCE (SLIP AND FALL, DEFENDANTS 

FAILED TO AFFIRMATIVELY DEMONSTRATE 
LACK OF NOTICE OF DANGEROUS CONDITION), 
55 

NEGLIGENCE (SLIP AND FALL, DEFENSE MOTION 
FOR SUMMARY SHOULD NOT HAVE BEEN 
GRANTED, DID NOT ADDRESS ALL THEORIES OF 
RECOVERY RAISED BY COMPLAINT), 54 

NEGLIGENCE (SLIP AND FALL, VILLAGE FAILED TO 
ADDRESS CREATION-OF-THE-DEFECT THEORY, 
SUMMARY JUDGMENT DENIED), 63 

NEGLIGENT SUPERVISION (DUTY TO SUPERVISE A 
RESIDENT OF A NON-SECURE JUVENILE 
DETENTION FACILITY CEASES WHEN CUSTODY 
CEASES), 60 

NEGLIGENT SUPERVISION (NEGLIGENT 
SUPERVISION ACTION AGAINST DAY CARE 
PROVIDER PROPERLY DISMISSED), 59 

NONPROFIT CORPORATIONS (DE FACTO MERGER 
OF NONPROFIT CORPORATIONS, ANALYTICAL 
FRAMEWORK), 18 

NOTICE OF CLAIM (LATE NOTICE ALLOWED 
DESPITE ABSENCE OF REASONABLE EXCUSE 
AND NOTICE BY OTHER MEANS), 64 

ORDER OF PROTECTION (FAMILY COURT DID NOT 
HAVE AUTHORITY TO REVOKE FIREARMS 
PERMIT AS PART OF ORDER OF PROTECTION), 
41 

PARENTAL RIGHTS (TERMINATION REVERSED, 
DSS DID NOT MAKE DILIGENT EFFORST TO 
STRENGTHEN RELATIONSHIP), 38 

PIERCING THE CORPORATE VEIL (LIMITED 
LIABILITY COMPANIES), 19 

PLAIN VIEW (EXCEPTION TO THE WARRANT 
REQUIREMENT DID NOT APPLY), 77 

POLICE (NO SPECIAL RELATIONSHIP, NEGLIGENCE 
COMPLAINT AGAINST POLICE DISMISSED), 57 

POLICE OFFICERS (OFFICER'S CAUSES OF ACTION 
FOR DISABILITY [PTSD] DISCRIMINATION 
SHOULD HAVE SURVIVED MOTION TO DISMISS), 
35 

POLICY EXCLUSION (INSURANCE, COVERAGE 
EXCLUDED FROM POLICY AND ADDED BACK IN 
BY ENDORSEMENT REQUIRED TIMELY 
DISCLAIMER), 43 

PRIVILEGE (COMMON INTEREST PRIVILEGE, 
PARTIES COOPEERATING IN LAWSUIT), 13 

PRIVILEGE (DEFAMATION, DEPARTMENT OF 
HEALTH ENTITLED TO QUALIFIED PRIVILEGE RE 
PRESS RELEASE), 34 

PROBATE (PROBATE PETITION PROPERLY 
DISMISSED, WITNESSES DID NOT READ 
ATTESTATION CLAUSE, PAGES OF WILL MAY 
HAVE BEEN MISSING AT EXECUTION), 67 

PROPRIETARY LEASE (RESIDENTIAL 
COOPERATIVE, BOARD UNREASONABLY 
WITHHELD CONSENT TO TRANSFER OF SHARES 
AND PROPRIETARY LEASE), 19 

PROSECUTORIAL MISCONDUCT (NEW TRIAL 
ORDERED), 32 

PUBLIC HEALTH LAW (DEFAMATION, DEPARTMENT 
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OF HEALTH ENTITLED TO QUALIFIED PRIVILEGE 
RE 
PRESS RELEASE), 34 

PURCHASE AGREEMENT, REAL ESTATE (ACTION 
TO RESCIND PURCHASE AGREEMENT IS AN 
ANTICIPATORY BREACH), 16 

REAL ESTATE (BROKER NOT ENTITLED TO 
COMMISSION), 66 

REAL ESTATE (BUYER'S ACTION TO RESCIND A 
PURCHASE AGREEMENT IS AN ANTICIPATORY 
BREACH WHICH RELIEVES SELLER OF ANY 
FUTHER CONTRACTUAL OBLIGATIIONS), 16 

REAL ESTATE (TITLE INSURANCE COMPANY HIRED 
BY ONE PARTY, ABSENT FRAUD, CAN NOT BE 
SUED FOR NEGLIGENCE BY THIRD PARTY), 42 

REASONABLE SUSPICION (ANONYMOUS 911 CALL 
COMBINED WITH OFFICER'S OBSERVATIONS 
PROVIDED REASONABLE SUSPICION 
JUSTIFYING DETENTION), 21 

REHABILITATION ACT (DISABILITY [PTSD] 
DISCRIMINATION CAUSES OF ACTION SHOULD 
HAVE SURVIVED MOTION TO DISMISS), 35 

RELATION-BACK DOCTRINE (RELATION-BACK 
DOCTRINE NOT APPLICABLE TO ORAL 
CONTRACT WHERE ORIGINAL COMPLAINT 
CONCERNED A WRITTEN CONTRACT), 11 

RES IPSA LOQUITUR (DEFENDANT'S FAILURE TO 
ADDRESS EVERY ELEMENT RES IPSA LOQUITUR 
THEORY OF RECOVERY RREQUIRED DENIAL OF 
SUMMARY JUDGMENT), 53 

RESCISSION (ACTION FOR RESCISSION BASED 
UPON MISREPRESENTATIONS NEED NOT 
ALLEGE PECUNIARY LOSS), 15 

RESCISSION (ACTION TO RESCIND A REAL ESTATE 
PURCHASE AGREEMENT IS AN ANTICIPATORY 
BREACH), 16 

RESIDENTIAL COOPERATIVE (BOARD 
UNREASONABLY WITHHELD CONSENT TO 
TRANSFER OF SHARES AND PROPRIETARY 
LEASE), 19 

RESPONDEAT SUPERIOR (QUESTION OF FACT 
WHETHER EMPLOYEE WAS ACTING WITHIN THE 
SCOPE OF EMPLOYMENT AT THE TIME OF THE 
CAR ACCIDENT), 61 

RESTITUTION (IMPOSING RESTITUTION AT 
SENTENCING WHICH WAS NOT PART OF THE 
PLEA AGREEMENT REQUIRED VACATION OF 
THE SENTENCE), 24 

RICO (CIVIL, MAIL FRAUD PLEADING 
REQUIREMENTS), 19 

SEARCHES AND SEIZURES (PLAIN VIEW 
EXCEPTION TO THE WARRANT REQUIREMENT 
DID NOT APPLY), 77 

SECOND FELONY DRUG OFFENDER (COURT 
ABUSED DISCRETION BY NOT ORDERING 
TRANSCRIPTS TO ALLOW DEFENDANT TO 
CHALLENGE PRIOR CONVICTION), 22 

SECOND VIOLENT FELONY OFFENDER STATUS 
(TEN-YEAR LOOK-BACK, DATE OF ORIGINAL 
SENTENCE TO PROBATION, NOT SUBSEQUENT 

SENTENCE FOR VIOLATION OF PROBATION, 
CONTROLS), 71 

SENTENCING (DEFERRAL OF MANDATORY 
SURCHARGE), 71 

SENTENCING (DENIAL OF APPLICATION FOR 
RESENTENCING UNDER DRUG LAW REFORM 
ACT REVERSED, DEFENDANT ENTITLED TO BE 
HEARD), 24 

SENTENCING (IMPOSING RESTITUTION AT 
SENTENCING WHICH WAS NOT PART OF THE 
PLEA AGREEMENT REQUIRED VACATION OF 
THE SENTENCE), 24 

SENTENCING (JUVENILE DELINQUENCY, FAMILY 
COURT SHOULD HAVE GRANTED AN 
ADJOURNMENT IN CONTEMPLATION OF 
DISMISSAL RATHER THAN IMPOSING A PERIOD 
OF PROBATION), 40 

SENTENCING (SECOND FELONY DRUG OFFENDER 
SENTENCE, COURT ABUSED DISCRETION BY 
NOT ORDERING TRANSCRIPTS TO ALLOW 
DEFENDANT TO CHALLENGE PRIOR 
CONVICTION), 22 

SENTENCING (SECOND VIOLENT FELONY 
OFFENDER, TEN-YEAR LOOK-BACK, DATE OF 
ORIGINAL SENTENCE TO PROBATION, NOT 
SUBSEQUENT SENTENCE FOR VIOLATION OF 
PROBATION, CONTROLS), 71 

SENTENCING (SENTENCING YOUTHFUL OFFENDER 
TO MORE THAN FOUR YEARS INCONSISTENT 
WITH PURPOSE OF YOUTHUL OFFENDER 
TREATMENT), 21 

SEVERANCE OF COUNTS (CRIMINAL LAW, 
JUSTICES DISAGREE WHETHER STOLEN 
PROPERTY AND ASSAULT AND ROBBERY 
OFFENSES SHOULD HAVE BEEN SEVERED), 27 

SIDEWALKS (FACT THAT SIDEWALK DEFECT OVER 
WHICH PLAINTIFF TRIPPED NOT IN FRONT OF 
DEFENDANT'S PROPERTY DOES NOT, STANDING 
ALONE, WARRANT SUMMARY JUDGMENT TO 
DEFENDANT), 80 

SKIING (QUESTION OF FACT WHETHER SKIER 
ASSUMED THE RISK OF STRIKING A 
SNOWMAKING MACHINE), 56 

SLIP AD FALL (SIDEWALK DEFECT TRIVIAL), 55 
SLIP AND FALL (DEFENDANTS FAILED TO 

AFFIRMATIVELY DEMONSTRATE LACK OF 
NOTICE OF DANGEROUS CONDITION), 55 

SLIP AND FALL (FACT THAT SIDEWALK DEFECT 
OVER WHICH PLAINTIFF TRIPPED NOT IN FRONT 
OF DEFENDANT'S PROPERTY DOES NOT, 
STANDING ALONE, WARRANT SUMMARY 
JUDGMENT TO DEFENDANT), 80 

SLIP AND FALL (FAILURE TO DEMONSTRATE AREA 
WHERE PLAINTIFF FELL WAS ADEQUATELY 
ILLUMINATED REQUIRED DENIAL OF DEFENSE 
SUMMARY JUDGMENT MOTION), 54 

SLIP AND FALL (MUNICIPAL LAW, VILLAGE FAILED 
TO ADDRESS CREATION-OF-THE-DEFECT 
THEORY, SUMMARY JUDGMENT DENIED), 63 

SLIP AND FALL (SLIP AND FALL, DEFENSE MOTION 
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FOR SUMMARY SHOULD NOT HAVE BEEN 
GRANTED, DID NOT ADDRESS ALL THEORIES OF 
RECOVERY RAISED BY COMPLAINT), 54 

SORA (DEFENDANT ENTITLED TO TEN DAYS 
NOTICE OF SORA JUDGE'S INTENT, SUA 
SPONTE, TO DEPART FROM THE BOARD OF 
EXAMINER'S RISK ASSESSMENT), 25 

SPEEDY TRIAL (PEOPLE DID NOT ACT WITH DUE 
DILIGENCE TO SEEK A DNA TEST, SPEEDY TRIAL 
DISMISSAL PROPER), 27 

STANDING (SEQRA, PETITIONERS DID NOT ALLEGE 
ENVIRONMENTAL INJURY, DID NOT HAVE 
STANDING), 36 

STATE ENVIRONMENT QUALITY REVIEW ACT 
[SEQRA] (1987 NEGATIVE DECLARATION WITH 
RESPECT TO A PRELIMINARY PLAT 
APPLICATION DID NOT EXPIRE, HOWEVER, 
BECAUSE OF CHANGES TO THE PROJECT, 
PLANNING BOARD HAS POWER TO AMEND OR 
RESCIND THE NEGATIVE DECLARATION), 37 

STATE ENVIRONMENTAL QUALITY REVIEW ACT 
[SEQRA] (PETITIONERS DID NOT ALLEGE 
ENVIRONMENTAL INJURY, DID NOT HAVE 
STANDING TO ANNUL NEGATIVE DECLARATION 
UNDER SEQRA), 36 

STATUTE OF FRAUDS (QUESTION OF FACT 
WHETHER WRITINGS, INCLUDING AN EMAIL, 
SATISFIED THE STATUTE), 14 

STATUTE OF LIMITATIONS (DEFENSE MAY BE 
RAISED FOR THE FIRST TIME IN ANSWER TO AN 
AMENDED COMPLAINT), 11 

STATUTE OF LIMITATIONS (FRAUD), 43 
STATUTES (PLANNED OBSOLESCENCE OF 

STATUTE ALLOWED IT TO BE SUPERSEDED BY 
SUBSEQUENT STATUTE), 53 

STIPULATION (NEGOTIATED STIPULATION SHOULD 
NOT HAVE BEEN REJECTED BY THE COURT), 13 

STREET STOPS (POLICE OFFICER DID NOT HAVE 
GROUNDS TO MAKE A LEVEL TWO INQUIRY, 
SUBSEQUENT FLIGHT DID NOT JUSTIFY 
PURSUIT AND SEIZURE), 23 

SUMMARY JUDGMENT (DEFENDANT NEED NOT 
ADDRESS ESPINAL EXCEPTIONS TO THE RULE 
AGAINST TORT LIABILITY ARISING FROM 
CONTRACT IN A SUMMARY JUDGMENT MOTION 
IF NOT ALLEGED BY THE PLAINTIFF), 58 

SUMMARY JUDGMENT (SECOND MOTION FOR 
SUMMARY JUDGMENT PROPERLY 
CONSIDERED), 57 

SUPPRESSION (MOTION TO SUPPRESS SHOULD 
HAVE BEEN GRANTED, NO REASON TO DETAIN), 
32 

SUPPRESSION (PLAIN VIEW EXCEPTION TO THE 
WARRANT REQUIREDMENT DID NOT APPLY), 77 

SUPPRESSION (POLICE OFFICER DID NOT HAVE 
GROUNDS TO MAKE A LEVEL TWO INQUIRY, 
SUBSEQUENT FLIGHT DID NOT JUSTIFY 
PURSUIT AND SEIZURE), 23 

SUPPRESSION (STATEMENTS AFTER ILLEGAL 
ARREST NOT SUPPRESSIBLE IF SUFFICIENTLY 

ATTENUATED), 31 
SUPPRESSION (UNDUE DELAY BETWEEN ARREST 

AND ARRAIGNMENT DID NOT RENDER 
CONFESSION INVOLUNTARILY GIVEN), 76 

TERMINATION OF PARENTAL RIGHTS (REVERSED, 
DSS DID NOT MAKE DILIGENT EFFORTS TO 
STRENGTHENN RELATIONSHIP), 38 

TITLE INSURANCE (TITLE INSURANCE COMPANY 
HIRED BY ONE PARTY, ABSENT FRAUD, CAN 
NOT BE SUED FOR NEGLIGENCE BY THIRD 
PARTY), 42 

TOXIC TORTS (EXPERTS' OPINION THAT 
PLAINTIFF'S IN UTERO INJURIES WERE CAUSE 
BY GASOLINE FUMES NOT SUPPORTED BY 
ACCEPTED METHODOLOGY), 81 

TRADE FIXTURES (TENANT MAY BE ENTITLED TO 
COMPENSATION FOR TRADE FIXTURES IN 
PROPERTY TO WHICH VILLAGE ACQUIRED 
TITLED BY EMINENT DOMAIN), 35 

TRIAL ORDER OF DISMISSAL (TRIAL JUDGE, IN A 
BENCH TRIAL, DOES NOT HAVE THE AUTHORITY 
TO CONDUCT A WEIGHT OF THE EVIDENCE 
ANALYSIS AFTER ISSUING A GUILTY VERDICT), 
25 

TRIVIAL DEFECT (SIDEWALK CRACK), 55 
TRUSTS AND ESTATES (COMPLAINT NAMING 

DECEDENT RATHER THAN DECEDENT'S 
REPRESENTATIVE AS A DEFENDANT WAS A 
NULLITY AND THE DEFECT COULD NOT BE 
REMEDIED BY AMENDING THE COMPLAINT), 14 

TRUSTS AND ESTATES (MEDICAID, TRUST WHICH 
ALLOWED CHILDREN TO MAKE DISTRIBUTIONS 
TO PETITIONER RENDERED HER INELIGIBLE 
FOR MEDICAID, DESPITE CHILDREN'S REFUSAL 
TO MAKE SUCH A DISTRIBUTION), 51 

TRUSTS AND ESTATES (WITNESSES DID NOT READ 
ATTESTATION CLAUSE, EVIDENCE PAGES OF 
WILL MISSING AT EXECUTION), 67 

UNEMPLOYMENT INSURANCE (FITNESS 
INSTRUCTOR NOT AN EMPLOYEE), 68 

UNEMPLOYMENT INSURANCE (MUSICIAN/MUSIC 
TEACHERS ARE EMPLOYEES, 67 

UNEMPLOYMENT INSURANCE (OIL-SPILL DAMAGES 
INVESTIGATOR WAS AN EMPLOYEE), 68 

UNIONS (POLICE DISCIPLINE CONTROLLED BY 
COLLECTIVE BARGAINING, NOT CONFLICTING 
STATUTE), 53 

VEHCILE AND TRAIFFIC LAW (QUESTION OF FACT 
WHETHER DRIVER OF CITY TRUCK EXERCISED 
REASONABLE CARE DURING AN EMERGENCY 
STOP IN THE LEFT LANE OF A HIGHWAY), 65 

VEHICLE AND TRAFFIC LAW (CITY NOT LIABLE FOR 
ACCIDENT WHICH OCCURRED WHEN 
UNLICENSED CAR-WASH ATTENDANT WAS 
DRIVING POLICE VAN), 65 

VEHICLE STOP (AIR FRESHENERS PROVIDED 
PROBABLE CAUSE FOR STOP)/AIR FRESHENERS 
(PROVIDED PROBABLE CAUSE FOR VEHICLE 
STOP), 31 

VENUE (MOTION TO CHANGE VENUE SHOULD 
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HAVE BEEN GRANTED), 11 
VENUE (RESIDENCE OF DOMESTIC CORPORATION 

FOR VENUE PURPOSES IS COUNTY 
DESIGNATED ON CERTIFICATE OF 
INCORPORATION), 11 

VERDICT (CIVIL, MOTION TO SET ASIDE SHOULD 
NOT HAVE BEEN GRANTED, CRITERIA 
EXPLAINED), 12 

VERDICT, MOTION TO SET ASIDE (CRITERIA FOR 
SETTING ASIDE A VERDICT AS AGAINST THE 
WEIGHT OF THE EVIDENCE), 49 

WAIVER (NO QUESTION OF FACT RAISED ABOUT 
ALLEGED ORAL WAIVER IN THE FACE OF A 
WRITTEN-WAIVER REQUIRMENT IN THE LEASE), 
16 

WAIVER OF APPEAL (CRIMINAL LAW, AN 
ADEQUATE WAIVER OF APPEAL AT THE TIME OF 
SENTENCING DOES NOT REMEDY AN 
INADEQUATE WAIVER AT THE TIME OF THE 

PLEA), 72 
WAIVER OF APPEAL (INVALID, RECORD INDICATED 

DEFENDANT DID NOT UNDERSTAND WAIVER), 28 
WEIGHT OF THE EVIDENCE (TRIAL JUDGE, IN A 

BENCH TRIAL, DOES NOT HAVE THE AUTHORITY 
TO CONDUCT A WEIGHT OF THE EVIDENCE 
ANALYSIS AFTER ISSUING A GUILTY VERDICT), 
25 

YOUTHFUL OFFENDER (SENTENCING YOUTHFUL 
OFFENDER TO MORE THAN FOUR YEARS 
INCONSISTENT WITH PURPOSE OF YOUTHUL 
OFFENDER TREATMENT), 21 

YOUTHFUL OFFENDER STATUS (DEFENDANT, WHO 
SUFFERED FROM MENTAL ILLNESS, SHOULD 
HAVE BEEN ACCORDED YOUTHFUL OFFENDER 
STATUS), 28 

ZONING (DEVELOPER DID NOT HAVE A VESTED 
RIGHT IN A CONDITIONAL FINAL SITE 
APPROVAL), 81 

 


