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PARTNER IN AN UNMARRIED COUPLE WITH NO 

BIOLOGICAL OR ADOPTIVE RELATIONSHIP WITH A 
CHILD HAS STANDING AS A PARENT TO 

SEEK CUSTODY/VISITATION. 
  

The Court of Appeals, in a full-fledged opinion by Judge Abdus-
Salaam, overruling a 25-year-old precedent, determined a partner in 
an unmarried couple who has no biological or adoptive relationship 
with a child can be the child's parent entitled to custody or visitation: 
 
 
ABDUS-SALAAM, J.:  

These two cases call upon us to assess the continued vitality of the 
rule promulgated in Matter of Alison D. v Virginia M. (77 NY2d 651 
[1991]) — namely that, in an unmarried couple, a partner without a 
biological or adoptive relation to a child is not that child's "parent" for 
purposes of standing to seek custody or visitation under Domestic 
Relations Law § 70 (a), notwithstanding their "established relationship 
with the child" (77 NY2d at 655). Petitioners in these cases, who 
similarly lack any biological or adoptive connection to the subject 
children, argue that they should have standing to seek custody and 
visitation pursuant to Domestic Relations Law § 70 (a). We agree that, 
in light of more recently delineated legal principles, the definition of 
"parent" established by this Court 25 years ago in Alison D. has 
become unworkable when applied to increasingly varied familial 
relationships. Accordingly, today, we overrule Alison D. and hold that 
where a partner shows by clear and convincing evidence that the 
parties agreed to conceive a child and to raise the child together, the 
non-biological, non-adoptive partner has standing to seek visitation 
and custody under Domestic Relations Law § 70. 

I. Brooke B. v Elizabeth C.C. 

Petitioner and respondent entered into a relationship in 2006 and, one 
year later, announced their engagement [FN1]. At the time, however, this 
was a purely symbolic gesture; same-sex couples could not legally 
marry in New York. Petitioner and respondent lacked the resources to 
travel to another jurisdiction to enter into a legal arrangement 
comparable to marriage, and it was then unclear whether New York 
would recognize an out-of-state same-sex union. 

http://www.nycourts.gov/reporter/3dseries/2016/2016_05903.htm#1FN
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Shortly thereafter, the couple jointly decided to have a child and agreed that respondent would carry the child. In 2008, 
respondent became pregnant through artificial insemination. During respondent's pregnancy, petitioner regularly attended 
prenatal doctor's appointments, remained involved in respondent's care, and joined respondent in the emergency 
[*3]room when she had a complication during the pregnancy. Respondent went into labor in June 2009. Petitioner stayed 
by her side and, when the subject child, a baby boy, was born, petitioner cut the umbilical cord. The couple gave the child 
petitioner's last name. 

The parties continued to live together with the child and raised him jointly, sharing in all major parental responsibilities. 
Petitioner stayed at home with the child for a year while respondent returned to work. The child referred to petitioner as 
"Mama B." 

In 2010, the parties ended their relationship. Initially, respondent permitted petitioner regular visits with the child. In late 
2012, however, petitioner's relationship with respondent deteriorated and, in or about July 2013, respondent effectively 
terminated petitioner's contact with the child. 

Subsequently, petitioner commenced this proceeding seeking joint custody of the child and regular visitation. Family Court 
appointed an attorney for the child. That attorney determined that the child's best interests would be served by allowing 
regular visitation with petitioner. 

Respondent moved to dismiss the petition, asserting that petitioner lacked standing to seek visitation or custody under 
Domestic Relations Law § 70 as interpreted in Alison D. because, in the absence of a biological or adoptive connection to 
the child, petitioner was not a "parent" within the meaning of the statute. Petitioner and the attorney for the child opposed 
the motion, contending that, in light of the Legislature's enactment of the Marriage Equality Act (see L 2011, ch 95; 
Domestic Relations Law § 10-a) and other changes in the law, Alison D. should no longer be followed. They further 
argued that petitioner's longstanding parental relationship with the child conferred standing to seek custody and visitation 
under principles of equitable estoppel. 

After hearing argument on the motion, Family Court dismissed the petition. While commenting on the "heartbreaking" 
nature of the case, Family Court noted that petitioner did not adopt the child and therefore granted respondent's motion to 
dismiss on constraint of Alison D. The attorney for the child appealed.[FN2] 

The Appellate Division unanimously affirmed (see 129 AD3d 1578, 1578-1579 [4th Dept 2015]). The court concluded that, 
because petitioner had not married respondent, had not adopted the child, and had no biological relationship to the child, 
Alison D. prohibited Family Court from ruling that petitioner had standing to seek custody or visitation (see id. at 1579). 
We granted the attorney for the child leave to appeal (see 26 NY3d 901 [2015]). 

[*4]Estrellita A. v Jennifer D. 

Petitioner and respondent entered into a relationship in 2003 and moved in together later that year. In 2007, petitioner and 
respondent registered as domestic partners, and thereafter, they agreed to have a child. The couple jointly decided that 
respondent would bear the child and that the donor should share petitioner's ethnicity. In February 2008, respondent 
became pregnant through artificial insemination. During the pregnancy, petitioner attended medical appointments with 
respondent. In November 2008, respondent gave birth to a baby girl. Petitioner cut the umbilical cord. The couple agreed 
that the child should call respondent "Mommy" and petitioner "Mama." 

The child resided with the couple in their home and, over the next three years, the parties shared a complete range of 
parental responsibilities. However, in May 2012, petitioner and respondent ended their relationship, and petitioner moved 
out in September 2012. Afterward, petitioner continued to have contact with the child. 

In October 2012, respondent commenced a proceeding in Family Court seeking child support from petitioner. Petitioner 
denied liability. While the support case was pending, petitioner filed a petition in Family Court that, as later amended, 
sought visitation with the child. The court appointed an attorney for the child. 

http://www.nycourts.gov/reporter/3dseries/2016/2016_05903.htm#2FN
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After a hearing, Family Court granted respondent's child support petition and remanded the matter to a support magistrate 
to determine petitioner's support obligation. The court held that "the uncontroverted facts establish[ed]" that petitioner was 
"a parent" to the child and, as such, "chargeable with the support of the child." Petitioner then amended her visitation 
petition to indicate that she "ha[d] been adjudicated the parent" of the child and therefore was a legal parent for visitation 
purposes. 

Thereafter, respondent moved to dismiss the visitation petition on the ground that petitioner did not have standing to seek 
custody or visitation under Domestic Relations Law § 70 as interpreted in Alison D. The attorney for the child supported 
visitation and opposed respondent's motion to dismiss. Petitioner also opposed respondent's motion to dismiss, asserting 
that Alison D. and our decision in Debra H. v Janice R. (14 NY3d 576 [2010]) did not foreclose a finding of standing based 
on judicial estoppel, as the prior judgment in the support proceeding determined that petitioner was a legal parent to the 
subject child. Respondent contended that the prerequisites for judicial estoppel had not been met. 

Family Court denied respondent's motion to dismiss the visitation petition (see 40 Misc 3d 219, 219-225 [Family Ct Suffolk 
Co 2013]). Citing Alison D. and Debra H., the court acknowledged that petitioner did not have standing to petition for 
visitation based on equitable estoppel or her general status as a de facto parent (see id. at 225). However, given 
respondent's successful support petition, the court concluded that the doctrine of judicial estoppel conferred standing on 
petitioner to request visitation with the child (see id. at 225). The court distinguished [*5]Alison D. and Debra H., reasoning 
that, in those cases, the Court "did not address the situation . . . where one party has asserted inconsistent positions" (id.). 
Here, in light of respondent's initial claim that petitioner was the child's legal parent in the support proceeding, the court 
"ma[de] a finding that respondent [wa]s judicially estopped from asserting that petitioner [wa]s not a parent based upon 
her sworn petition and testimony in a prior court proceeding where she took a different position because her interest in 
that case was different" (id.). Respondent filed an interlocutory appeal, which was dismissed by the Appellate Division. 

Subsequently, Family Court held a hearing on the petition. The court found that petitioner's regular visitation and 
consultation on matters of import with respect to the child would serve the child's best interests. Respondent appealed. 

Family Court's order was unanimously affirmed (see 123 AD3d 1023, 1023-1027 [2d Dept 2014]). The Appellate Division 
determined that, while Domestic Relations Law § 70, as interpreted in Alison D., confers standing to seek custody or 
visitation only on a biological or adoptive parent, Alison D. does not preclude recognition of standing based upon the 
doctrine of judicial estoppel. Under that doctrine, the court found, "a party who assumes a certain position in a prior legal 
proceeding and secures a favorable judgment therein is precluded from assuming a contrary position in another action 
simply because his or her interests have changed" (id. at 1026 [internal quotation marks and citations omitted]). The 
Appellate Division agreed with Family Court that the requirements of judicial estoppel had been met: respondent's position 
in the support proceeding was inconsistent with her position in the visitation proceeding; respondent had won a favorable 
judgment based on her earlier position; and allowing respondent to maintain an inconsistent position in the visitation 
proceeding would prejudice petitioner (see id. at 1026). Accordingly, the Appellate Division concluded that respondent 
was judicially estopped from denying petitioner's standing as a "parent" of the child within the meaning of Domestic 
Relations Law § 70 (see id. at 1026-1027). We granted respondent leave to appeal (see 26 NY3d 901 [2015]). 

II. 

Domestic Relations Law § 70 provides: 

"Where a minor child is residing within this state, either parent may apply to the supreme court for a writ of habeas corpus 
to have such minor child brought before such court; and on the return thereof, the court, on due consideration, may award 
the natural guardianship, charge and custody of such child to either parent for such time, under such regulations and 
restrictions, and with such provisions and directions, as the case may require, and may at any time thereafter vacate or 
modify such order. In all cases there shall be no prima facie right to the custody of the child in either parent, but the court 
shall determine solely what is for the best interest of the child, and what will best promote its welfare and happiness, and 
make award accordingly" 

(Domestic Relations Law § 70 [a] [emphases added]). Only a "parent" may petition for custody or visitation under 
Domestic Relations Law § 70, yet the statute does not define that critical term, leaving it to be defined by the courts.[FN3] 

In Alison D. (77 NY2d 651), we supplied a definition. In that case, Alison D. and Virginia M. were in a long-term 
relationship and decided to have a child (see Alison D., 77 NY2d at 655). They agreed that Virginia M. would carry the 
baby and that they would jointly raise the child, sharing parenting responsibilities (see id.). After the child was born, Alison 

http://www.nycourts.gov/reporter/3dseries/2010/2010_03755.htm
http://www.nycourts.gov/reporter/3dseries/2016/2016_05903.htm#3FN
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D. acted as a parent in all major respects, providing financial, emotional and practical support (see id.). Even after the 
couple ended their relationship and moved out of their shared home, Alison D. continued to regularly visit the child until he 
was about six years old, at which point Virginia M. terminated contact between them (see id.). 

Alison D. petitioned for visitation pursuant to Domestic Relations Law § 70 (see id. at 656). In support of the petition, 
Alison D. argued that, although Virginia M. was concededly a fit parent, Alison D. nonetheless had standing to seek 
visitation with the child (see id.). The lower courts dismissed Alison D.'s petition for lack of standing, ruling that only a 
biological parent — and not a de facto parent — is a legal "parent" with standing to seek visitation under Domestic 
Relations Law § 70 (see id.; see also Alison D. v Virginia M., 155 AD2d 11, 13-16 [2d Dept 1990]). 

We affirmed the lower courts' dismissal of Alison D.'s petition for lack of standing (see Alison D., 77 NY2d at 655, 657). 
We decided that the word "parent" in Domestic Relations Law § 70 should be interpreted to preclude standing for a de 
facto parent who, under a theory of equitable estoppel, might otherwise be recognized as the child's parent for visitation 
purposes (see id. at 656-657). Specifically, we held that "a biological stranger to a child who is properly in the custody of 
his biological mother" has no "standing to seek visitation with the child under Domestic Relations Law § 70" (id. at 654-
655). 

We rested our determination principally on the need to preserve the rights of biological parents (see id. at 656-657). 
Specifically, we reasoned that, "[t]raditionally, in this State it is the child's mother and father who, assuming fitness, have 
the right to the care and custody of their child" (id. at 656). We therefore determined that the statute should not be read to 
permit a de facto parent to seek visitation of a child in a manner that "would necessarily impair the parents' right to 
custody and control" (id. at 657). 

Additionally, we suggested that, because the Legislature expressly allowed certain [*6]non-parents — namely, 
grandparents and siblings — to seek custody or visitation (see Domestic Relations Law §§ 71-72), it must have intended 
to exclude de facto parents or parents by estoppel (see Alison D., 77 NY2d at 657). And so, because Alison D. had no 
biological or adoptive connection to the subject child, she had no standing to seek visitation and "no right to petition the 
court to displace the choice made by this fit parent in deciding what is in the child's best interests" (id.). 

Judge Kaye dissented on the ground that a person who "stands in loco parentis" should have standing to seek visitation 
under Domestic Relations Law § 70 (see id. at 657-662 [Kaye, J., dissenting]). Observing that the Court's decision would 
"fall hardest" on the millions of children raised in nontraditional families — including families headed by same-sex couples, 
unmarried opposite-sex couples, and stepparents — the dissent argued that the majority had "turn[ed] its back on a 
tradition of reading section 70 so as to promote the welfare of the children" (id. at 658-660). The dissent asserted that, 
because Domestic Relations Law § 70 did not define "parent" — and because the statute made express reference to the 
"best interest of the child" — the Court was free to craft a definition that accommodated the welfare of the child (id.). 
According to the dissent, well-established principles of equity — namely, "Supreme Court's equitable powers that 
complement" Domestic Relations Law § 70 — supplied jurisdiction to act out of "concern for the welfare of the child" (id. at 
660; see Matter of Bachman v Mejias, 1 NY2d 575, 581 [1956]; Finlay v Finlay, 240 NY 429, 433-434 [1925]; Langerman 
v Langerman, 303 NY 465, 471 [1952]). 

At the same time, Judge Kaye in her dissent recognized that "there must be some limitation on who can petition for 
visitation. DRL § 70 specifies that the person must be the child's 'parent,' and the law additionally recognizes certain rights 
of biological and legal parents . . . . It should be required that the relationship with the child came into being with the 
consent of the legal or biological parent" (Alison D., 77 NY2d at 661-662 [Kaye, J., dissenting] [internal citations omitted]). 
The dissent also noted that a properly constituted test should likely include other factors as well, to ensure that all relevant 
interests are protected (see id. at 661-662 [Kaye, J., dissenting]). Judge Kaye further stated in the dissent that she would 
have remanded Alison D. so that the lower court could engage in a two-part inquiry: first, to determine whether Alison D. 
stood "in loco parentis" under whatever test the Court devised; and then "if so, whether it is in the child's best interest to 
allow her the visitation rights she claims" (id. at 662). 

In 1991, same-sex partners could not marry in this State. Nor could a biological parent's unmarried partner adopt the 
child. As a result, a partner in a same-sex relationship not biologically related to a child was entirely precluded from 
obtaining standing to seek custody or visitation of that child under our definition of "parent" supplied in Alison D. 

Four years later, in Matter of Jacob (86 NY2d 651 [1995]), we had occasion to decide whether "the unmarried partner of a 
child's biological mother, whether heterosexual or [*7]homosexual, who is raising the child together with the biological 
parent, can become the child's second parent by means of adoption" (id. at 656). We held that the adoptions sought in 
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Matter of Jacob — "one by an unmarried heterosexual couple, the other by the lesbian partner of the child's mother" — 
were "fully consistent with the adoption statute" (id.). We reasoned that, while the adoption statute "must be strictly 
construed," our "primary loyalty must be to the statute's legislative purpose — the child's best interest" (id. at 658). The 
outcome in Matter of Jacob was to confer standing to seek custody or visitation upon unmarried, non-biological partners 
— including a partner in a same-sex relationship — who adopted the child, even under our restrictive definition of "parent" 
set forth in Alison D. (id. at 659). 

Thereafter, in Matter of Shondel J. v Mark D., (7 NY3d 320 [2006]), we applied a similar analysis, holding that a "man who 
has mistakenly represented himself as a child's father may be estopped from denying paternity, and made to pay child 
support, when the child justifiably relied on the man's representation of paternity, to the child's detriment" (id. at 324). We 
based our decision on "the best interests of the child," emphasizing "[t]he potential damage to a child's psyche caused by 
suddenly ending established parental support" (id. at 324, 330)[FN4]. 

Despite these intervening decisions that sought a means to take into account the best interests of the child in adoption 
and support proceedings, we declined to revisit Alison D. when confronted with a nearly identical situation almost 20 years 
later. Debra H., as did Alison D., involved an unmarried same-sex couple. Petitioner alleged that they agreed to have a 
child, and to that end, Janice R. was artificially inseminated and bore the child. Debra H. never adopted the child. After the 
couple ended their relationship, Debra H. petitioned for custody and visitation (Debra H., 14 NY3d at 586-588). We 
declined to expand the definition of "parent" for purposes of Domestic Relations Law § 70, noting that "Alison D., in 
conjunction with second-parent adoption, creates a bright-line rule that promotes certainty in the wake of domestic 
breakups" (id. at 593). 

Nonetheless, in Debra H., we arrived at a different result than in Alison D. Ultimately, we invoked the common law 
doctrine of comity to rule that, because the couple had entered into a civil union in Vermont prior to the child's birth — and 
because the union afforded Debra H. parental status under Vermont law — her parental status should be recognized 
under [*8]New York law as well (see id. at 598-601). Seeing no obstacle in New York's public policy or comity doctrine to 
the recognition of the non-biological mother's standing, we declared that "New York will recognize parentage created by a 
civil union in Vermont," thereby granting standing to Debra H. to petition for custody and visitation of the subject child (id. 
at 600-601). 

In a separate discussion, we also "reaffirm[ed] our holding in Alison D." (id. at 589). We acknowledged the apparent 
tension in our decision to authorize parentage by estoppel in the support context (see Shondel J., 7 NY3d 320) and yet 
deny it in the visitation and custody context (see Alison D., 77 NY2d 651), but we decided that this incongruity did not 
fatally undermine Alison D. (see Debra H., 14 NY3d at 592-593). 

Chief Judge Lippman and Judge Ciparick concurred in the result, agreeing with the majority's comity analysis but 
asserting that Alison D. should be overruled (see id. at 606-609 [Ciparick, J., concurring]). This concurrence asserted that 
Alison D. had indeed caused the widespread harm to children predicted by Judge Kaye's dissent (see id. at 606-607). 
Noting the inconsistency between Alison D. and the Court's ruling in Shondel J., the concurrence concluded that 
"[s]upport obligations flow from parental rights; the duty to support and the rights of parentage go hand in hand and it is 
nonsensical to treat the two things as severable" (id. at 607). According to the concurrence, Supreme Court had "inherent 
equity powers and authority pursuant to Domestic Relations Law § 70 to determine who is a parent and what will serve 
the child's best interests" (id. at 609). Echoing the dissent in Alison D., and "and taking into consideration the social 
changes" that occurred since that decision, the concurrence called for a "flexible, multi-factored" approach to determine 
whether a parental relationship had been established (id. at 608). 

A separate concurrence by Judge Smith in that case acknowledged the same social changes and proposed that, in the 
interest of insuring that "each child begins life with two parents," an appropriate test would focus on whether "the child is 
conceived through [artificial insemination] by one member of a same-sex couple living together, with the knowledge and 
consent of the other" (id. at 611). Judge Smith observed that "[e]ach of these couples made a commitment to bring a child 
into a two-parent family, and it is unfair to the children to let the commitment go unenforced" (id.). 

III. 

We must now decide whether, as respondents claim, the doctrine of stare decisis warrants retention of the rule 
established in Alison D. Under stare decisis, a court's decision on an issue of law should generally bind the court in future 
cases that present the same issue (see People v Rodriguez, 25 NY3d 238, 243 [2015]; People v Taylor, 9 NY3d 129, 148-
149 [2007]). The doctrine "promotes predictability in the law, engenders reliance on our decisions, encourages judicial 

http://www.nycourts.gov/reporter/3dseries/2006/2006_05238.htm
http://www.nycourts.gov/reporter/3dseries/2016/2016_05903.htm#4FN
http://www.nycourts.gov/reporter/3dseries/2015/2015_03877.htm
http://www.nycourts.gov/reporter/3dseries/2007/2007_07911.htm
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restraint and reassures the public that our decisions arise from a continuum of legal principle rather than the personal 
caprice of the members of this Court" (People v Peque, 22 [*9]NY3d 168, 194 [2013]). But in the rarest of cases, we may 
overrule a prior decision if an extraordinary combination of factors undermines the reasoning and practical viability of our 
prior decision (see People v Rudolph, 21 NY3d 497, 500-503 [2013]; see id. at 505-507 [Graffeo, J., concurring]; People v 
Reome, 15 NY3d 188, 191-195 [2010]; People v Feingold, 7 NY3d 288, 291-296 [2006]). 

Long before our decision in Alison D., New York courts invoked their equitable powers to ensure that matters of custody, 
visitation and support were resolved in a manner that served the best interests of the child (see Finlay, 240 NY at 433; 
Wilcox v Wilcox, 14 NY 575, 578-579 [1856]; see generally Guardian Loan Co. v Early, 47 NY2d 515, 520 [1979]; People 
ex rel. Lemon v Supreme Court of State of New York, 245 NY 24, 28 [1926]; De Coppet v Cone, 199 NY 56, 63 [1910]). 
Consistent with these broad equitable powers, our courts have historically exercised their "inherent equity powers and 
authority" in order to determine "who is a parent and what will serve a child's best interest" (Debra H., 14 NY3d at 609 
[Ciparick, J., concurring]; see also NY Const, art VI, § 7 [a]). 

Domestic Relations Law § 70 evolved in harmony with these equitable practices. The statute expanded in scope from a 
law narrowly conferring standing in custody and visitation matters upon a legally separated, resident "husband and wife" 
pair (L 1909, ch 19) to a broader measure granting standing to "either parent" without regard to separation (L 1964, ch 
564). The Legislature made many of these changes to conform to the courts' preexisting equitable practices (see L 1964, 
ch 564, § 1; Mem of Joint Legis Comm on Matrimonial and Family Laws, Bill Jacket, L 1964, ch 564 at 6). Tellingly, the 
statute has never mentioned, much less purported to limit, the court's equitable powers, and even after its original 
enactment, courts continued to employ principles of equity to grant custody, visitation or related extra-statutory relief (see 
People ex rel. Meredith v Meredith, 272 AD 79, 82-90 [2d Dept 1947], affd 297 NY 692 [1947]; Matter of Rich v Kaminsky, 
254 App Div 6, 7-9 [1st Dept 1938]; cf. Langerman, 303 NY at 471-472; Finlay, 240 NY at 430-434). 

Departing from this tradition of invoking equity, in Alison D., we narrowly defined the term "parent," thereby foreclosing "all 
inquiry into the child's best interest" in custody and visitation cases involving parental figures who lacked biological or 
adoptive ties to the child (Alison D., 77 NY2d at 659 [Kaye, J., dissenting]). And, in the years that followed, lower courts 
applying Alison D. were "forced to . . . permanently sever strongly formed bonds between children and adults with whom 
they have parental relationships" (Debra H., 14 NY3d at 606 [Ciparick, J., concurring]). By "limiting their opportunity to 
maintain bonds that may be crucial to their development," the rule of Alison D. has "fall[en] hardest on the children" 
(Alison D., 77 NY2d at 658 [Kaye, J., dissenting]). 

As a result, in the 25 years since Alison D. was decided, this Court has gone to great lengths to escape the inequitable 
results dictated by a needlessly narrow interpretation of [*10]the term "parent." Now, we find ourselves in a legal 
landscape wherein a non-biological, non-adoptive "parent" may be estopped from disclaiming parentage and made to pay 
child support in a filiation proceeding (Shondel J., 7 NY3d 320), yet denied standing to seek custody or visitation (Alison 
D., 77 NY2d at 655). By creating a disparity in the support and custody contexts, Alison D. has created an inconsistency 
in the rights and obligations attendant to parenthood. Moreover, Alison D.'s foundational premise of heterosexual 
parenting and nonrecognition of same-sex couples is unsustainable, particularly in light of the enactment of same-sex 
marriage in New York State, and the United States Supreme Court's holding in Obergefell v Hodges (576 US __, 135 S Ct 
2584 [2015]), which noted that the right to marry provides benefits not only for same-sex couples, but also the children 
being raised by those couples. 

Under the current legal framework, which emphasizes biology, it is impossible — without marriage or adoption — for both 
former partners of a same-sex couple to have standing, as only one can be biologically related to the child (see Alison D., 
77 NY2d at 656). By contrast, where both partners in a heterosexual couple are biologically related to the child, both 
former partners will have standing regardless of marriage or adoption. It is this context that informs the Court's 
determination of a proper test for standing that ensures equality for same-sex parents and provides the opportunity for 
their children to have the love and support of two committed parents. 

The Supreme Court has emphasized the stigma suffered by the "hundreds of thousands of children [who] are presently 
being raised by [same-sex] couples" (Obergefell, 135 S Ct at 2600-2608). By "fixing biology as the key to visitation rights" 
(Alison D., 77 NY2d at 657-658 [Kaye, J., dissenting]), the rule of Alison D. has inflicted disproportionate hardship on the 
growing number of nontraditional families across our State. At the time Alison D. was decided, estimates suggested that 
"more than 15.5 million children [did] not live with two biological parents, and that as many as 8 to 10 million children are 
born into families with a gay or lesbian parent" (id.). Demographic changes in the past 25 years have further transformed 
the elusive concept of the "average American family" (Troxel v Granville, 530 US 57, 63-64 [2000]); recent census 
statistics reflect the large number of same-sex couples residing in New York, and that many of New York's same-sex 

http://www.nycourts.gov/reporter/3dseries/2013/2013_04840.htm
http://www.nycourts.gov/reporter/3dseries/2010/2010_05283.htm
http://www.nycourts.gov/reporter/3dseries/2010/2010_05283.htm
http://www.nycourts.gov/reporter/3dseries/2006/2006_05233.htm
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couples are raising children who are related to only one partner by birth or adoption (see Gary J. Gates & Abigail M. 
Cooke, The Williams Institute, New York Census Snapshot: 2010 at 1-3). 

Relatedly, legal commentators have taken issue with Alison D. for its negative impact on children. A growing body of 
social science reveals the trauma children suffer as a result of separation from a primary attachment figure — such as a 
de facto parent — regardless of that figure's biological or adoptive ties to the children (see Amanda Barfield, Note, The 
Intersection of Same-Sex and Stepparent Visitation, 23 JL & Poly 257, 259-260 [2014]; Ayelet Blecher-Prigat, Rethinking 
Visitation: From a Parental to a Relational Right, 16 Duke J Gender L & Poly 1, 7 [2009]; Suzanne B. Goldberg, Family 
Law Cases as Law Reform Litigation: Unrecognized Parents and the Story of Alison D. v. Virginia M., 17 Colum J Gender 
& L 307 [2008]; Mary Ellen Gill, Note, Third Party Visitation in New York: Why the Current Standing Statute Is Failing Our 
Families, 56 Syracuse L Rev 481, 488-89 [2006]; Joseph G. Arsenault, Comment, "Family" but not "Parent": The Same-
Sex Coupling Jurisprudence of the New York Court of Appeals, 58 Alb L Rev 813, 834, 836 [1995]; see also brief of 
National Association of Social Workers as amicus curiae at 13-17 [collecting articles]). 

We must, however, protect the substantial and fundamental right of biological or adoptive parents to control the upbringing 
of their children (see Alison D., 77 NY2d at 656-657; Troxel v Granville, 530 US 57, 65 [2000]). For certainly, "the interest 
of parents in the care, custody and control of their children [] is perhaps the oldest of the fundamental liberty interests," 
and any infringement on that right "comes with an obvious cost" (Troxel, 530 US at 64-65). But here we do not consider 
whether to allow a third party to contest or infringe on those rights; rather, the issue is who qualifies as a "parent" with 
coequal rights. Nevertheless, the fundamental nature of those rights mandates caution in expanding the definition of that 
term and makes the element of consent of the biological or adoptive parent critical. 

While "parents and families have fundamental liberty interests in preserving" intimate family-like bonds, "so, too, do 
children have these interests" (Troxel, 530 US at 88-89 [Stevens, J., dissenting]), which must also inform the definition of 
"parent," a term so central to the life of a child. The "bright-line" rule of Alison D. promotes the laudable goals of certainty 
and predictability in the wake of domestic disruption (Debra H., 14 NY3d at 593-94). But bright lines cast a harsh light on 
any injustice and, as predicted by Judge Kaye, there is little doubt by whom that injustice has been most finely felt and 
most finely perceived (see Alison D., 77 NY2d at 658 [Kaye, J., dissenting]). We will no longer engage in the "deft legal 
maneuvering" necessary to read fairness into an overly-restrictive definition of "parent" that sets too high a bar for 
reaching a child's best interest" and does not take into account equitable principles (see Debra H., 14 NY3d at 607-08 
[Ciparick, J., concurring]). Accordingly, we overrule Alison D. 

IV. 

Our holding that Domestic Relations Law § 70 permits a non-biological, non-adoptive parent to achieve standing to 
petition for custody and visitation requires us to specify the limited circumstances in which such a person has standing as 
a "parent" under Domestic Relations Law § 70 (see Alison D., 77 NY2d at 661 [Kaye, J., dissenting]; Troxel, 530 US at 
67). Because of the fundamental rights to which biological and adoptive parents are undeniably entitled, any 
encroachment on the rights of such parents and, especially, any test to expand who is a parent, must be, as Judge Kaye 
acknowledged in her dissent in Alison D., appropriately narrow. 

Petitioners and some of the amici urge that we endorse a functional test for [*11]standing, which has been employed in 
other jurisdictions that recognize parentage by estoppel in the custody and/or visitation context (see In re Custody of 
H.S.H-K., 193 Wis 2d 649, 694-695 [1995] [visitation only]; see also Conover v Conover, __ MD __, 2016 WL 3633062, 
*14 [MD 2016] [collecting cases from other jurisdictions that have adopted the functional test in contexts of custody or 
visitation]). The functional test considers a variety of factors, many of which relate to the post-birth relationship between 
the putative parent and the child. Amicus Sanctuary for Families proposes a different test that hinges on whether 
petitioner can prove, by clear and convincing evidence, that a couple "jointly planned and explicitly agreed to the 
conception of a child with the intention of raising the child as co-parents" (Sanctuary for Families brief, at 39). 

Although the parties and amici disagree as to what test should be applied, they generally urge us to adopt a test that will 
apply in determining standing as a parent for all non-biological, non-adoptive, non-marital "parents" who are raising 
children. We reject the premise that we must now declare that one test would be appropriate for all situations, or that the 
proffered tests are the only options that should be considered. 

Petitioners in the two cases before us have alleged that the parties entered into a pre-conception agreement to conceive 
and raise a child as co-parents. We hold that these allegations, if proven by clear and convincing evidence, are sufficient 
to establish standing. Because we necessarily decide these cases based on the facts presented to us, it would be 



8 

 

premature for us to consider adopting a test for situations in which a couple did not enter into a pre-conception 
agreement. Accordingly, we do not now decide whether, in a case where a biological or adoptive parent consented to the 
creation of a parent-like relationship between his or her partner and child after conception, the partner can establish 
standing to seek visitation and custody. 

Inasmuch as the conception test applies here, we do not opine on the proper test, if any, to be applied in situations in 
which a couple has not entered into a pre-conception agreement. We simply conclude that, where a petitioner proves by 
clear and convincing evidence that he or she has agreed with the biological parent of the child to conceive and raise the 
child as co-parents, the petitioner has presented sufficient evidence to achieve standing to seek custody and visitation of 
the child. Whether a partner without such an agreement can establish standing and if so, what factors a petitioner must 
establish to achieve standing based on equitable estoppel is a matter left for another day, upon a different record. 

Additionally, we stress that this decision addresses only the ability of a person to establish standing as a parent to petition 
for custody or visitation; the ultimate determination of whether those rights shall be granted rests in the sound discretion of 
the court, which will determine the best interests of the child. 

V. 

We conclude that a person who is not a biological or adoptive parent may obtain [*12]standing to petition for custody or 
visitation under Domestic Relations Law § 70 (a) in accordance with the test outlined above. 

In Brooke B., our decision in Alison D. prevented the courts below from determining standing because the petitioner was 
not the biological or adoptive parent of the child. That decision no longer poses any obstacle to those courts' 
consideration of standing by equitable estoppel here, if Brooke B. proves by clear and convincing evidence her allegation 
that a pre-conception agreement existed. Accordingly, in Brooke B., the order of the Appellate Division should be 
reversed, without costs, and the matter remitted to Family Court for further proceedings in accordance with this opinion. 

In Estrellita A., the courts below correctly resolved the question of standing by recognizing petitioner's standing based on 
judicial estoppel. In the child support proceeding, respondent obtained an order compelling petitioner to pay child support 
based on her successful argument that petitioner was a parent to the child. Respondent was therefore estopped from 
taking the inconsistent position that petitioner was not, in fact, a parent to the child for purposes of visitation. Under the 
circumstances presented here, Family Court properly invoked the doctrine of judicial estoppel to recognize petitioner's 
standing to seek visitation as a "parent" under Domestic Relations Law § 70 (a). Accordingly, in Estrellita A., the order of 
the Appellate Division should be affirmed, without costs. 

 
PIGOTT, J.(concurring):  

While I agree with the application of judicial estoppel in Estrellita A., and that the Appellate Division's decision in Brooke B. 
should be reversed and the case remitted to Supreme Court for a hearing, I cannot join the majority's opinion overruling 
Alison D. The definition of "parent" that we applied in that case was consistent with the legislative history of Domestic 
Relations Law § 70 and the common law, and despite several opportunities to do so, the Legislature has never altered our 
conclusion. Rather than craft a new definition to achieve a result the majority perceives as more just, I would retain the 
rule that parental status under New York law derives from marriage, biology or adoption and decide Brooke B. on the 
basis of extraordinary circumstances. As we have said before, "any change in the meaning of 'parent' under our law 
should come by way of legislative enactment rather than judicial revamping of precedent" (Debra H. v Janice R., 14 NY3d 
576, 596 [2010]). 

It has long been the rule in this State that, absent extraordinary circumstances, only parents have the right to seek 
custody or visitation of a minor child (see Domestic Relations Law § 70 ["Where a minor child is residing within this state, 
either parent may apply to the . . . court for a writ of habeas corpus to have such minor child brought before such court; 
and on the return thereof, the court . . . may award the natural guardianship, charge and custody of such child to either 
parent"]). The Legislature has not seen the need to define that term, and in the absence of a statutory definition, our Court 
has consistently interpreted it in the most obvious and [*13]colloquial sense to mean a child's natural parents or parents 
by adoption (see e.g., People ex rel. Portnoy v Strasser, 303 NY 539, 542 [1952] ["No court can, for any but the gravest 
reasons, transfer a child from its natural parent to any other person"]; People ex rel. Kropp v Shepsky, 305 NY 465, 470 
[1953]; see also Domestic Relations Law § 110 [defining adoption as a legal act whereby an adult acquires the rights and 
responsibilities with respect to a minor]). Thus, in Ronald FF. v Cindy GG., we held that a man who lacked biological or 

http://www.nycourts.gov/reporter/3dseries/2010/2010_03755.htm
http://www.nycourts.gov/reporter/3dseries/2010/2010_03755.htm
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adoptive ties to a child born out of wedlock could not interfere with a fit biological mother's right to determine who may 
associate with her child because he was not a "parent" within the meaning of Domestic Relations Law § 70 (70 NY2d 141, 
142 [1987]). 

We applied the same rule to a same-sex couple in Alison D. v Virginia M., holding that a biological stranger to a child who 
neither adopted the child nor married the child's biological mother before the child's birth lacked standing to seek visitation 
(77 NY2d 651, 656-657 [1991]). The petitioner in that case conceded she was not the child's "parent" within the meaning 
of Domestic Relations Law § 70 but argued that her relationship with the child, as a nonparent, entitled her to seek 
visitation over the objection of the child's indisputably fit biological mother. Framed in those terms, the answer was easy: 
the petitioner's concession that she was not a parent of the child, coupled with the statutory language in DRL § 70 
"giv[ing] parents the right to bring proceedings to ensure their proper exercise of [a child's] care, custody and control," 
deprived the petitioner of standing to seek visitation (id. at 657 [emphasis in original]). 

Notwithstanding the fact that it may be "beneficial to a child to have continued contact with a nonparent" in some cases 
(id.), we declined to expand the word "parent" in section 70 to include individuals like the petitioner who were admittedly 
nonparents but who had developed a close relationship with the child. Our reasoning was that, where the Legislature had 
intended to allow other categories of persons to seek visitation, it had expressly conferred standing on those individuals 
and given courts the power to determine whether an award of visitation would be in the child's best interest (see id.). 
Specifically, the Legislature had previously provided that "[w]here circumstances show that conditions exist which equity 
would see fit to intervene," a brother, sister or grandparent of a child may petition to have such child brought before the 
court to "make such directions as the best interest of the child may require, for visitation rights for such brother or sister [or 
grandparent or grandparents] in respect to such child" (Domestic Relations Law §§ 71, 72[1]). The Legislature had also 
codified the common law marital presumption of legitimacy for children conceived by artificial reproduction, so that any 
child born to a married woman by means of artificial insemination was deemed the legitimate, birth child of both spouses 
(see Domestic Relations Law § 73[1]). In the absence of further legislative action defining the term "parent" or giving other 
nonparents the right to petition for visitation, we determined that a non-biological, non-adoptive parent who had not 
[*14]married the child's biological mother lacked standing under the law (77 NY2d at 657). 

Our Court reaffirmed Alison D.'s core holding just six years ago in Debra H. v Janice R. (14 NY3d 576 [2010]). Confronting 
many of the same arguments petitioners raise in these appeals, we rejected the impulse to judicially enlarge the term 
"parent" beyond marriage, biology or adoption. We observed that in the nearly twenty years that had passed since our 
decision in Alison D., other states had legislatively expanded the class of individuals who may seek custody and/or 
visitation of a child (see id. at 596-597, citing Ind Code Ann §§ 31-17-2-8.5, 31-9-2-35.5; Colo Rev Stat Ann § 14-10-123; 
Tex Fam Code Ann § 102.003[a][9]; Minn Stat Ann § 257C.08[4]; DC Code Ann § 16-831.01[1]; Or Rev Stat Ann § 
109.119[1]; Wyo Stat Ann § 20-7-102[a]). Our State had not — and has not, to this day. In the face of such legislative 
silence, we refused to undertake the kind of policy analysis reserved for the elected representatives of this State, who are 
better positioned to "conduct hearings and solicit comments from interested parties, evaluate the voluminous social 
science research in this area . . . weigh the consequences of various proposals, and make the tradeoffs needed to fashion 
the rules that best serve the population of our state" (id. at 597). 

The takeaway from Debra H. is that Alison D. didn't break any new ground or retreat from a broader understanding of 
parenthood. It showed respect for the role of the Legislature in defining who a parent is, and held, based on the legislative 
guidance before us, that the term was intended to include a child's biological mother and father, a child's adoptive parents, 
and, pursuant to a statute enacted in 1974, the spouse of a woman to whom a child was born by artificial insemination. 
Although many have complained that this standard "is formulaic, or too rigid, or out of step with the times" (id. at 594), 
such criticism is properly directed at the Legislature, who in the 117 years since DRL § 70 was enacted has chosen not to 
amend that section or define the term "parent" to include persons who establish a loving parental bond with a child, 
though they lack a biological or adoptive tie. 

To be sure, there was a time when our interpretation of "parent" put same-sex couples on unequal footing with their 
heterosexual counterparts. When Alison D. was decided, for example, it was impossible for both members of a same-sex 
couple to become the legal parents of a child born to one partner by artificial insemination, because same-sex couples 
were not permitted to marry or adopt. Our Court eventually held that the adoption statute permitted unmarried same-sex 
partners to obtain second-parent adoptions (see Matter of Jacob, 86 NY2d 651, 656 [1995]), but it was not until 2011 that 
the Legislature put an end to all sex-based distinctions in the law (see Domestic Relations Law § 10-a). 

The Legislature's passage of the Marriage Equality Act granted same-sex couples the right to marry and made clear that 
"[n]o government treatment or legal status, effect, right, benefit, privilege, protection or responsibility relating to marriage . 
. . shall differ based on the parties to the marriage being or having been of the same sex rather than a different sex" 

http://www.nycourts.gov/reporter/3dseries/2010/2010_03755.htm
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[*15](Domestic Relations Law § 10-a[2]). Having mandated gender neutrality with respect to every legal benefit and 
obligation arising from marriage, and eliminated every sex-based distinction in the law and common law, the Legislature 
has formally declared its intention that "[s]ame sex couples should have the same access as others to the protections, 
responsibilities, rights, obligations, and benefits of civil marriage" (L 2011, ch 95 § 2). 

Same-sex couples are now afforded the same legal rights as heterosexual couples and are no longer barred from 
establishing the types of legal parent-child relationships that the law had previously disallowed. Today, a child born to a 
married person by means of artificial insemination with the consent of the other spouse is deemed to be the child of both 
spouses, regardless of the couple's sexual orientation (Matthew Bender, 2-22 NY Civil Practice: Family Court Proceedings 
§ 22.08[1]; Laura WW. v Peter WW., 51 AD3d 211, 217-218 [3d Dept 2008] [holding that a child born to a married woman 
is the legitimate child of both parties and that, absent evidence to the contrary, the spouse of the married woman is 
presumed to have consented to such status]; Matter of Kelly S. v Farah M., 139 AD3d 90, 103-104 [2d Dept 2016] [finding 
that the failure to strictly comply with the requirements of Domestic Relations Law § 73 did not preclude recognition of a 
biological mother's former same-sex partner as a parent to the child conceived by artificial insemination during the 
couple's domestic partnership]; Wendy G-M. v Erin G-M., 45 Misc 3d 574, 593 [Sup Ct Monroe County 2014] [applying the 
marital presumption to a child born of a same-sex couple married in Connecticut]). And if two individuals of the same sex 
choose not to marry but later conceive a child by artificial insemination, the non-biological parent may now adopt the child 
through a second-parent adoption. 

The Marriage Equality Act and Matter of Jacob have erased any obstacles to living within the rights and duties of the 
Domestic Relations Law. The corollary is, absent further legislative action, an unmarried individual who lacks a biological 
or adoptive connection to a child conceived after 2011 does not have standing under DRL § 70, regardless of gender or 
sexual orientation. Unlike the majority, I would leave it to the Legislature to determine whether a broader category of 
persons should be permitted to seek custody or visitation under the law. I remain of the view, as I was in Debra H., that 
we should not "preempt our Legislature by sidestepping section 70 of the Domestic Relations Law as presently drafted 
and interpreted in Alison D. to create an additional category of parent . . . through the exercise of our common-law and 
equitable powers" (14 NY3d at 597). 

I do agree, however, with the results the majority has reached in these cases. The Marriage Equality Act did not benefit 
the same-sex couples before us in these appeals, who entered into committed relationships and chose to rear children 
before they were permitted to exercise what our Legislature and the Supreme Court of the United States have now 
declared a fundamental human right (see generally Obergefell v Hodges, 135 S Ct 2584 [2015]). That [*16]Brooke and 
Elizabeth did not have the same opportunity to marry one another before they decided to have a family means that the 
couple (and the child born to them through artificial insemination) did not receive the same legal protection our laws would 
have provided a child born to a heterosexual couple under similar circumstances. That is, the law did not presume — as it 
would have for a married heterosexual couple — that any child born to one of the women during their relationship was the 
legitimate child of both. 

In my view, this inequality and the substantial changes in the law that have occurred since our decision in Debra H. 
constitute extraordinary circumstances that give these petitioners standing to seek visitation (see Ronald FF., 70 NY2d at 
144 [barring the State from interfering with a parent's "fundamental right . . . to choose with whom her child associates" 
unless it "shows some compelling State purpose which furthers the child's best interest"]). Namely, each couple agreed to 
conceive a child by artificial insemination at a time when they were not allowed to marry in New York and intended to raise 
the child in the type of relationship the couples would have formalized by marriage had our State permitted them to 
exercise that fundamental human right. On the basis of these facts, I would remit the matter in Brooke B. to Supreme 
Court for a hearing to determine whether it would be in the child's best interest to have regular visitation with petitioner. As 
the majority correctly concludes, the petitioner in Estrellita A. has standing by virtue of judicial estoppel (majority op at 28). 

* * * * * * * * * * * * * * * * * 

For Case No. 91: Order reversed, without costs, and matter remitted to Family Court, Chautauqua County, for further 
proceedings in accordance with the opinion herein. Opinion by Judge Abdus-Salaam. Chief Judge DiFiore and Judges 
Rivera, Stein and Garcia concur. Judge Pigott concurs in a separate concurring opinion. Judge Fahey took no part. 

For Case No. 92: Order affirmed, without costs. Opinion by Judge Abdus-Salaam. Chief Judge DiFiore and Judges 
Rivera, Stein and Garcia concur. Judge Pigott concurs in a separate concurring opinion. Judge Fahey took no part. 

Decided August 30, 2016 

http://www.nycourts.gov/reporter/3dseries/2008/2008_03266.htm
http://www.nycourts.gov/reporter/3dseries/2016/2016_02676.htm
http://www.nycourts.gov/reporter/3dseries/2014/2014_24122.htm
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Footnotes 
 
 
Footnote 1: The parties in both cases before us dispute the relevant facts. Given the procedural posture of these cases, 
our summary of the facts is derived from petitioners' allegations in court filings and relevant decisions of the courts below.  
 
Footnote 2: Petitioner appealed but, citing her financial condition, proceeded without an attorney. Her appeal was 
subsequently dismissed.  
 
Footnote 3: We note that by the use of the term "either," the plain language of DRL § 70 clearly limits a child to two 
parents, and no more than two, at any given time.  
 
Footnote 4: Furthermore, in Matter of H.M. v E.T. (14 NY3d 521 [2010]), for purposes of child support proceedings, we 
construed Family Ct Act § 413 [1] [a] in a manner consistent with principles of equitable estoppel by interpreting the term 
"parents" to include a biological parent's former same-sex partner, notwithstanding the lack of a biological or adoptive 
connection to the child (H.M., 14 NY3d at 536-527).  

Matter of Brooke S.B. v Elizabeth A.C.C., 2016 NY Slip Op 05903, CtApp 8-30-16 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.nycourts.gov/reporter/3dseries/2016/2016_05903.htm#1CASE
http://www.nycourts.gov/reporter/3dseries/2016/2016_05903.htm#2CASE
http://www.nycourts.gov/reporter/3dseries/2016/2016_05903.htm#3CASE
http://www.nycourts.gov/reporter/3dseries/2016/2016_05903.htm#4CASE
http://www.nycourts.gov/reporter/3dseries/2010/2010_03756.htm
http://www.nycourts.gov/reporter/3dseries/2016/2016_05903.htm
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ADMINISTRATIVE LAW 
 

ADMINISTRATIVE LAW (FINDING THAT LIQUOR LICENSEE WAS AWARE OF THE PRESENCE OF DRUGS NOT SUPPORTED 
BY SUBSTANTIAL EVIDENCE; RARE DISCUSSION OF THAT ADMINISTRATIVE PROCEEDING STANDARD OF 

PROOF)/EVIDENCE (ADMINISTRATIVE LAW, FINDING THAT LIQUOR LICENSEE WAS AWARE OF THE PRESENCE OF DRUGS 
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE; RARE DISCUSSION OF THAT ADMINISTRATIVE PROCEEDING STANDARD 

OF PROOF)/NYS LIQUOR AUTHORITY (ADMINISTRATIVE LAW, FINDING THAT LIQUOR LICENSEE WAS AWARE OF THE 
PRESENCE OF DRUGS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE; RARE DISCUSSION OF THAT ADMINISTRATIVE 

PROCEEDING STANDARD OF PROOF)/LIQUOR LICENSE (ADMINISTRATIVE LAW, FINDING THAT LIQUOR LICENSEE WAS 
AWARE OF THE PRESENCE OF DRUGS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE; RARE DISCUSSION OF THAT 

ADMINISTRATIVE PROCEEDING STANDARD OF PROOF) 

  
ADMINISTRATIVE LAW, EVIDENCE. 

  
FINDING THAT LIQUOR LICENSEE WAS AWARE OF THE PRESENCE OF DRUGS NOT 

SUPPORTED BY SUBSTANTIAL EVIDENCE; RARE DISCUSSION OF THAT ADMINISTRATIVE 
PROCEEDING STANDARD OF PROOF. 

  
The First Department, over an extensive two-justice dissent, determined the evidence did not support the finding, by the 
New York State Liquor Authority, the licensee was aware of the presence of illegal drugs on the licensed premises. The 
decision is instructive about the "substantial evidence" standard of proof in administrative proceedings. The majority held 
the "substantial evidence" standard was not met: 
  

The dissent points to the testimony of petitioner's head of security that when security guards were on patrol they 
would sometimes have a staff member, who was not trained to pat people down, watch the door, as allowing an 
inference to be drawn that lax security measures led to the presence of drugs at the scene. This however, is purely 
speculative and not based on the record. The quantity of drugs recovered was very small. The uncontroverted 
police testimony was that the drugs could easily been have secreted on an individual. There was no evidence that 
the patrons entering the premises were not subjected to a patdown or that given the packaging, a patdown would 
have detected drugs. Substantial evidence, which has been characterized as a "minimal standard" or as 
comprising a "low threshold," must consist of such relevant proof, within the whole record, "as a reasonable mind 
may accept as adequate to support a conclusion or ultimate fact" ... , it does not, however, "rise from bare surmise, 
conjecture, speculation or rumor" ... . Matter of Home Run KTV Inc. v New York State Liq. Auth., 2016 NY Slip 
Op 05834, 1st Dept 8-18-16 
 
 
 
 
 
 
 
 
 
 
 

 

APPELLATE DIVISION 
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ANIMAL LAW 
 

ANIMAL LAW (EVEN IF ANIMAL SHELTER FAILED TO INFORM PLAINTIFF OF THE DOG'S VICIOUS PROPENSITIES, THAT 
FAILURE WAS NOT THE PROXIMATE CAUSE OF THE DOG BITE; PLAINTIFF HAD AMPLE OPPORTUNITY TO OBSERVE THE 

VICIOUS PROPENSITIES PRIOR TO THE BITE)/DOG BITE (EVEN IF ANIMAL SHELTER FAILED TO INFORM PLAINTIFF OF THE 
DOG'S VICIOUS PROPENSITIES, THAT FAILURE WAS NOT THE PROXIMATE CAUSE OF THE DOG BITE; PLAINTIFF HAD 

AMPLE OPPORTUNITY TO OBSERVE THE VICIOUS PROPENSITIES PRIOR TO THE BITE) 

  

ANIMAL LAW. 
  

EVEN IF ANIMAL SHELTER FAILED TO INFORM PLAINTIFF OF THE DOG'S VICIOUS 
PROPENSITIES, THAT FAILURE WAS NOT THE PROXIMATE CAUSE OF THE DOG BITE; 

PLAINTIFF HAD AMPLE OPPORTUNITY TO OBSERVE THE VICIOUS PROPENSITIES PRIOR 
TO THE BITE. 

  
The Second Department, reversing Supreme Court, determined defendant animal shelter could not be held liable for a 
dog bite, even if the shelter breached its duty to inform plaintiff, who adopted the dog, of the dog's vicious propensities. 
The plaintiff observed the dog's vicious propensities after bringing the dog home. Therefore, the animal shelter's breach 
was not the proximate cause of the bite: 
  

"For [two hundred] years ... , the law of this state has been that the owner of a domestic animal who either knows 
or should have known of that animal's vicious propensities will be held liable for the harm the animal causes as a 
result of those propensities" ... . "If such animal be delivered [by the owner] to another, he [or she] must inform 
such person of the animal's vicious characteristics, so far as known, or ascertainable by the exercise of reasonable 
care. If such information be given, or the person to whom the animal is delivered knows, or before injury ascertains, 
the vicious character of the animal, the owner is not liable" ... . The rationale for such rule is self-evident—informing 
a person who takes possession of an animal about the animal's vicious propensities allows that person to take 
precautionary measures to protect himself or herself and others from harm caused by that animal's vicious 
propensities. 
  
Here, even if the defendant breached its duty to disclose the dog's vicious propensities known to it, or 
"ascertainable by the exercise of reasonable care" at the time of the plaintiff's adoption ... , by failing to inform the 
plaintiff that the dog had previously bitten someone in the face, any such breach was not a proximate cause of the 
plaintiff's injuries. The dog's displays of aggressive behavior during the three and a half months the plaintiff owned 
it, and the fact that it first bit the plaintiff on July 13, 2012, gave the plaintiff sufficient knowledge of the dog's vicious 
propensities before she was bitten again on September 3, 2012 ... . Tighe v North Shore Animal League 
Am., 2016 NY Slip Op 05807, 2nd Dept 8-17-16 
  
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05807.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05807.htm


15 

 

 

ARBITRATION 
 
 
 

ARBITRATION (NONSIGNATORY WHICH RECEIVED A DIRECT BENEFIT FROM AN AGREEMENT WITH AN ARBITRATION 
PROVISION IS SUBJECT TO ARBITRATION)/CONTRACT LAW (ARBITRATION, NONSIGNATORY WHICH RECEIVED A DIRECT 

BENEFIT FROM AN AGREEMENT WITH AN ARBITRATION PROVISION IS SUBJECT TO ARBITRATION) 

  
ARBITRATION, CONTRACT LAW. 

  
NONSIGNATORY WHICH RECEIVED A DIRECT BENEFIT FROM AN AGREEMENT WITH AN 

ARBITRATION PROVISION IS SUBJECT TO ARBITRATION. 
  

The First Department determined defendant, Gordon, was entitled to compel arbitration with an entity which was not a 
party to the document with the arbitration provision. Plaintiff, BGC Notes, loaned $700,000 to Gordon as part of 
employment arrangement with another related entity, BGC Financial. The employment agreement contained the 
arbitration clause and the note for the loan required resolution of any disputes in the courts. Although BGC Notes was not 
was not a party to the employment agreement, it was deemed to receive a direct benefit from the employment agreement. 
Therefore BGC Notes was subject to the arbitration clause in the agreement: 
  

Although BGC Notes was not a signatory to the employment agreement, which is the document actually containing 
the arbitration provision, BGC Notes nonetheless received a "direct benefit" directly traceable to the employment 
agreement ... . Specifically, section 3(d) of the employment agreement provides that BGC Financial would "cause" 
BGC Notes to make a loan to Gordon by way of the very note that BGC Notes sues upon in this action, and BGC 
Notes received all the benefits that an entity ordinarily receives upon the giving of a loan ... . Thus, BGC Notes 
derived benefits from the employment agreement, and BGC Notes' contention that section 3(d) conferred a benefit 
only to Gordon, and at most an "indirect" benefit to BGC Notes itself, belies the terms of the employment 
agreement ... . BGC Notes, LLC v Gordon, 2016 NY Slip Op 05775, 1st Dept 8-11-16 

  
  

 
 

ATTORNEYS 
 

ATTORNEYS (CRITERIA FOR ATTORNEY WORK-PRODUCT PRIVILEGE, WILLFUL AND CONTUMACIOUS CONDUCT DURING 
DISCOVERY, AND SPOLIATION OF EVIDENCE CLEARLY EXPLAINED)/PRIVILEGE (ATTORNEY WORK PRODUCT PRIVILEGE 

CRITERIA EXPLAINED)/WORK PRODUCT (ATTORNEY WORK PRODUCT PRIVILEGE CRITERIA EXPLAINED)/CIVIL 
PROCEDURE (WILLFUL AND CONTUMACIOUS CONDUCT DURING DISCOVERY, AND SPOLIATION OF EVIDENCE CLEARLY 
EXPLAINED)/DISCOVERY (CIVIL, CRITERIA FOR FINDING WILLFUL AND CONTUMACIOUS CONDUCT DURING DISCOVERY 
CLEARLY EXPLAINED)/EVIDENCE (CIVIL, CRITERIA FOR SPOLIATION OF EVIDENCE CLEARLY EXPLAINED)/SPOLIATION 

(CRITERIA FOR SPOLIATION OF EVIDENCE CLEARLY EXPLAINED) 
  

ATTORNEYS, PRIVILEGE, CIVIL PROCEDURE, EVIDENCE. 
  

CRITERIA FOR ATTORNEY WORK-PRODUCT PRIVILEGE, WILLFUL AND CONTUMACIOUS 
CONDUCT DURING DISCOVERY, AND SPOLIATION OF EVIDENCE CLEARLY EXPLAINED. 

  
The Second Department determined: (1) information procured by an attorney's freedom of information law requests was 
not protected by work-product privilege; (2) defendants' conduct during discovery was not willful and contumacious; and 
(3) an adverse inference instruction was an appropriate sanction for spoliation of evidence. The Second Department 
offered detailed summaries of the criteria for work-product privilege, sanctions for conduct during discovery, and spoliation 
of evidence which are worth reading. With respect to attorney work-product privilege, the court wrote: 
  

The CPLR exempts attorney work product from disclosure ... . However, "the party asserting the privilege that 
material sought through discovery was prepared exclusively in anticipation of litigation or constitutes attorney work 
product bears the burden of demonstrating that the material it seeks to withhold is immune from discovery by 
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identifying the particular material with respect to which the privilege is asserted and establishing with specificity that 
the material was prepared exclusively in anticipation of litigation" ... . Furthermore, "[n]ot every manifestation of a 
lawyer's labors enjoys the absolute immunity of work product. The exemption should be limited to those materials 
which are uniquely the product of a lawyer's learning and professional skills, such as materials which reflect his [or 
her] legal research, analysis, conclusions, legal theory or strategy" ... . 

  
Here, the plaintiffs contend that materials obtained by their attorney via requests pursuant to state and federal 
freedom of information laws are privileged attorney work product. However, this material cannot be characterized 
as being "uniquely the product of [the plaintiffs' counsel's] learning and professional skills" or as reflecting his "legal 
research, analysis, conclusions, legal theory or strategy" ... . Cioffi v S.M. Foods, Inc., 2016 NY Slip Op 05741, 
2nd Dept 8-10-16 

  

 
 

CIVIL PROCEDURE 
 

 
CIVIL PROCEDURE (LAW OFFICE FAILURE DEEMED A REASONABLE EXCUSE, DEFAULT JUDGMENT VACATED)/DEFAULT 

JUDGMENT (LAW OFFICE FAILURE DEEMED A REASONABLE EXCUSE, DEFAULT JUDGMENT VACATED)/LAW OFFICE 
FAILURE (LAW OFFICE FAILURE DEEMED A REASONABLE EXCUSE, DEFAULT JUDGMENT VACATED) 

  

CIVIL PROCEDURE. 
  

LAW OFFICE FAILURE DEEMED A REASONABLE EXCUSE, DEFAULT JUDGMENT VACATED. 
  

The First Department determined law office failure was a proper basis for vacating a default judgment (the underlying 
case was deemed meritorious): 
  

Under certain circumstances, law office failure may provide a reasonable excuse for a default ... . At oral argument, 
respondents essentially conceded that, in this e-filed case, their office failed to regularly check its email and, as a 
result, was unaware of the motion court's order that gave rise to the default. Respondents' excuse was sufficiently 
particularized and there is no evidence of wilful or contumacious conduct on their part ... . Matter of Rivera v New 
York City Dept. of Sanitation, 2016 NY Slip Op 05837, 1st Dept 8-18-16 

  
  
  
 
  

CIVIL PROCEDURE (PREJUDGMENT INTEREST NEED NOT BE PAID INTO THE COURT PURSUANT TO CPLR 2601 WHEN 
SUCH A PAYMENT IS MADE TO STOP THE ACCRUAL OF INTEREST)/PREJUDGMENT INTEREST (PREJUDGMENT INTEREST 

NEED NOT BE PAID INTO THE COURT PURSUANT TO CPLR 2601 WHEN SUCH A PAYMENT IS MADE TO STOP THE ACCRUAL 
OF INTEREST)/INTEREST (PREJUDGMENT INTEREST NEED NOT BE PAID INTO THE COURT PURSUANT TO CPLR 2601 

WHEN SUCH A PAYMENT IS MADE TO STOP THE ACCRUAL OF INTEREST) 

  
CIVIL PROCEDURE. 

  
PREJUDGMENT INTEREST NEED NOT BE PAID INTO THE COURT PURSUANT TO CPLR 2601 

WHEN SUCH A PAYMENT IS MADE TO STOP THE ACCRUAL OF INTEREST. 
  

The Second Department, reversing Supreme Court, determined defendant need not pay prejudgment interest when it paid 
the policy limits into the court pursuant to CPLR 2601 to stop the accrual of interest on that amount: 
  

In this action to recover damages for medical malpractice, after a jury trial, a judgment was entered in favor of the 
plaintiffs and against, among others, the defendant New York Methodist Hospital (hereinafter NYMH) in the total 
present value sum of $13,815,290. In an order dated September 24, 2014, the Supreme Court granted NYMH's 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05741.htm
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motion pursuant to CPLR 2601, inter alia, for leave to pay the limits of its insurance policy, $7,500,000, into court in 
order to stop the accrual of interest on that amount. * * *  
  
... CPLR 2601 does not mandate that any specific amount of money be paid into court or require that interest on 
the amount to be paid into court from the date of the verdict to the date of deposit be paid at or around the time of 
deposit. Therefore, NYMH was not required to pay into court an additional $619,520.55, which represented the 
accrued interest from the date of the verdict to the date of deposit. Accordingly, the order must be reversed. Sence 
v Atoynatan, 2016 NY Slip Op 05804, 2nd Dept 8-17-16 

  

 
 
 
  

CIVIL PROCEDURE (RE-SERVICE AFTER EXPIRATION OF STATUTE OF LIMITATIONS PROPERLY ALLOWED)/STATUTE OF 
LIMITATIONS (RE-SERVICE AFTER EXPIRATION OF STATUTE OF LIMITATIONS PROPERLY ALLOWED) 

  
CIVIL PROCEDURE. 

  
RE-SERVICE AFTER EXPIRATION OF STATUTE OF LIMITATIONS PROPERLY ALLOWED. 

  
The Second Department determined re-service of the summons and complaint after the statute of limitations had passed 
was properly allowed: 
  

The Supreme Court providently exercised its discretion in granting that branch of the plaintiffs' cross motion which 
was pursuant to CPLR 306-b to extend the time to serve the defendant with the summons and complaint in the 
interest of justice ... . While the action was timely commenced, the statute of limitations had expired when the 
plaintiffs cross-moved for relief, the plaintiffs re-served the defendant within a reasonable time after learning that 
the timely service of process was being challenged by the defendant as defective, and the defendant had actual 
notice of the action within 120 days of its commencement ... . Furthermore, after re-serving the defendant, the 
plaintiffs cross-moved within a reasonable time for an extension of time to serve the defendant, and there was no 
identifiable prejudice to the defendant attributable to the delay in service ... . Rivera v Rodriguez, 2016 NY Slip 
Op 05855, 2nd Dept 8-24-16 
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CIVIL PROCEDURE (STATUTE OF LIMITATIONS, CONTRACT PROVISION WHICH PURPORTED TO EXTEND THE ACCRUAL OF 

BREACH OF CONTRACT CAUSES OF ACTION STEMMING FROM SALE OF RESIDENTIAL MORTGAGE BACKED 
SECURITIES DEEMED UNENFORCEABLE AS AGAINST PUBLIC POLICY; ACTION TIME-BARRED)/STATUTE OF LIMITATIONS 
(CONTRACT PROVISION WHICH PURPORTED TO EXTEND THE ACCRUAL OF BREACH OF CONTRACT CAUSES OF ACTION 

STEMMING FROM SALE OF RESIDENTIAL MORTGAGE BACKED SECURITIES DEEMED UNENFORCEABLE AS AGAINST 
PUBLIC POLICY; ACTION TIME-BARRED)/SECURITIES (RESIDENTIAL MORTGAGE BACKED SECURITIES, CONTRACT 

PROVISION WHICH PURPORTED TO EXTEND THE ACCRUAL OF BREACH OF CONTRACT CAUSES OF ACTION STEMMING 
FROM SALE OF RESIDENTIAL MORTGAGE BACKED SECURITIES DEEMED UNENFORCEABLE AS AGAINST PUBLIC POLICY; 

ACTION TIME-BARRED)/RESIDENTIAL MORTGAGE BACKED SECURITIES (STATUTE OF LIMITATIONS, CONTRACT 
PROVISION WHICH PURPORTED TO EXTEND THE ACCRUAL OF BREACH OF CONTRACT CAUSES OF ACTION STEMMING 

FROM SALE OF RESIDENTIAL MORTGAGE BACKED SECURITIES DEEMED UNENFORCEABLE AS AGAINST PUBLIC POLICY; 
ACTION TIME-BARRED) 

  
  

CIVIL PROCEDURE, CONTRACT LAW, SECURITIES. 
  

CONTRACT PROVISION WHICH PURPORTED TO EXTEND THE ACCRUAL OF BREACH OF 
CONTRACT CAUSES OF ACTION STEMMING FROM SALE OF RESIDENTIAL MORTGAGE 

BACKED SECURITIES DEEMED UNENFORCEABLE AS AGAINST PUBLIC POLICY; ACTION 
TIME-BARRED. 

  
The First Department, in a full-fledged opinion by Justice Acosta, determined breach of contract causes of action 
stemming from contracts for the sale of defective residential mortgage backed securities were time-barred. The court 
rejected as against public policy contractual provisions which purported to extend the accrual of the causes of action: 
  

In this appeal, we must decide whether the statute of limitations bars a breach of contract action that was brought 
more than six years after the seller made allegedly false representations and warranties as to loans underlying 
residential mortgage-backed securities (RMBS). We find that dismissal of the action is mandated by the Court of 
Appeals' decision in ACE Sec. Corp., Home Equity Loan Trust, Series 2006-SL2 v DB Structured Prods., Inc. (25 
NY3d 581 [2015]), which sets forth a clear rule that a breach of contract claim in an RMBS put-back action accrues 
on the date the allegedly false representations and warranties were made. Notwithstanding the parties' 
sophistication and their assent to a contract provision specifying a set of conditions that would have delayed the 
cause of action's accrual, we find that the accrual provision is unenforceable as against public policy, because it is 
tantamount to extending the statute of limitations based on an imprecise "discovery" rule, which the Court of 
Appeals has consistently rejected in the commercial sphere ... . Moreover, the accrual provision does not compel 
defendant to undertake a promised future performance, separate from its obligations to cure or repurchase 
defective loans, so as to trigger the statute of limitations anew; nor does it contemplate a substantive condition 
precedent to defendant's performance that would delay accrual of the breach of contract claim ... . Deutsche Bank 
Natl. Trust Co. v Flagstar Capital Mkts. Corp., 2016 NY Slip Op 05780, 1st Dept 8-11-16 
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CIVIL PROCEDURE (SUMMARY JUDGMENT, ALTHOUGH PLAINTIFF MADE OUT A PRIMA FACIE CASE ON HIS LABOR LAW 

CAUSES OF ACTION, THE MOTION FOR SUMMARY JUDGMENT SHOULD HAVE BEEN DISMISSED AS PREMATURE; 
PLAINTIFF NOT YET DEPOSED)/SUMMARY JUDGMENT (LABOR LAW-CONSTRUCTION LAW, ALTHOUGH PLAINTIFF MADE 
OUT A PRIMA FACIE CASE ON HIS LABOR LAW CAUSES OF ACTION, THE MOTION FOR SUMMARY JUDGMENT SHOULD 
HAVE BEEN DISMISSED AS PREMATURE; PLAINTIFF NOT YET DEPOSED)/LABOR LAW-CONSTRUCTION LAW (SUMMARY 

JUDGMENT, ALTHOUGH PLAINTIFF MADE OUT A PRIMA FACIE CASE ON HIS LABOR LAW CAUSES OF ACTION, THE MOTION 
FOR SUMMARY JUDGMENT SHOULD HAVE BEEN DISMISSED AS PREMATURE; PLAINTIFF NOT YET DEPOSED) 

  
CIVIL PROCEDURE, LABOR LAW-CONSTRUCTION LAW. 

  
ALTHOUGH PLAINTIFF MADE OUT A PRIMA FACIE CASE ON HIS LABOR LAW CAUSES OF 

ACTION, THE MOTION FOR SUMMARY JUDGMENT SHOULD HAVE BEEN DISMISSED AS 
PREMATURE; PLAINTIFF NOT YET DEPOSED. 

  
The Second Department determined summary judgment in this Labor Law 240(1) and 241(6) action should not have been 
awarded to plaintiff. Although plaintiff had made out a prima facie case against defendant YAM, the motion was premature 
in that plaintiff had not yet been deposed: 
  

... [T]he plaintiff made a prima facie showing that YAM failed to provide him with adequate safety devices, as 
required by Labor Law § 240(1), and that this violation of the statute was a proximate cause of the accident ... . The 
plaintiff also made a prima facie showing that he was injured while he was engaged in an activity covered under 
Labor Law § 241(6), that there was a violation of an applicable provision of the Industrial Code, and that the 
violation was a proximate cause of the accident ... . 

  
Nonetheless, the plaintiff's motion for summary judgment on the issue of liability on the causes of action alleging 
violations of Labor Law §§ 240(1) and 241(6) insofar as asserted against YAM was premature since there has 
been almost no discovery in the case and the plaintiff has not been deposed. In the absence of such discovery, 
YAM's ability to defend is impaired, since it is limited to the plaintiff's own unchallenged account of the accident, set 
forth in the affidavit he submitted in support of his motion for summary judgment, and YAM has not had an 
opportunity to explore potential defenses ... . Churaman v C&B Elec., Plumbing & Heating, Inc., 2016 NY Slip 
Op 05703, 2nd Dept 8-3-16 

 
 

 
  

CONTRACT LAW 
 
 

 
 

CONTRACT LAW (DOCTRINE OF INDEFINITENESS IMPROPERLY APPLIED TO ORAL CONTRACT; BOTH QUANTUM MERUIT 
AND BREACH OF CONTRACT PROPERLY PLED WHERE DEFENDANTS DENY EXISTENCE OF CONTRACT)/INDEFINITENESS 

DOCTRINE (CONTRACT LAW, DOCTRINE OF INDEFINITENESS IMPROPERLY APPLIED TO ORAL CONTRACT)/QUANTUM 
MERUIT (BOTH QUANTUM MERUIT AND BREACH OF CONTRACT PROPERLY PLED WHERE DEFENDANTS DENY EXISTENCE 

OF CONTRACT)/UNJUST ENRICHMENT (BOTH QUANTUM MERUIT AND BREACH OF CONTRACT PROPERLY PLED WHERE 
DEFENDANTS DENY EXISTENCE OF CONTRACT)/ORAL CONTRACT (DOCTRINE OF INDEFINITENESS IMPROPERLY APPLIED 

TO ORAL CONTRACT; BOTH QUANTUM MERUIT AND BREACH OF CONTRACT PROPERLY PLED WHERE DEFENDANTS 
DENY EXISTENCE OF CONTRACT) 

  
CONTRACT LAW. 

  
DOCTRINE OF INDEFINITENESS IMPROPERLY APPLIED TO ORAL CONTRACT; BOTH 

QUANTUM MERUIT AND BREACH OF CONTRACT PROPERLY PLED WHERE DEFENDANTS 
DENY EXISTENCE OF CONTRACT. 

  
The First Department, reversing Supreme Court, determined questions of fact precluded summary judgment in favor of 
defendants. Plaintiff alleged breach of an oral contract and quantum meruit (unjust enrichment) causes of action. Although 
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there was no express agreement that plaintiff was entitled to payment for work done before termination, the doctrine of 
indefiniteness should not have been applied to dismiss the breach of contract claim. In addition, because defendants 
alleged there was no enforceable contract, plaintiff's quantum meruit cause of action should not have been dismissed. 
Plaintiff does not have to elect a remedy (breach of contract or quantum meruit) in that circumstance. With regard to the 
breach of oral contract cause of action, the court wrote: 
  

An oral agreement may be enforceable as long as the terms are clear and definite and the conduct of the parties 
evinces mutual assent "sufficiently definite to assure that the parties are truly in agreement with respect to all 
material terms" ... . However, not all terms of a contract need be fixed with absolute certainty, and courts will not 
apply the doctrine of indefiniteness to "defeat the reasonable expectations of the parties in entering into the 
contract" ... . Where "there may exist an objective method for supplying the missing terms needed to calculate the 
alleged compensation owed plaintiff," a claimed oral agreement is "not as a matter of law unenforceable for 
indefiniteness" ... . Kramer v Greene, 2016 NY Slip Op 05776, 1st Dept 8-11-16 
  
  

 
 
 
 

CONTRACT LAW (DOCTRINE OF MUTUAL MISTAKE APPLIED TO REFORM NOTE AND MORTGAGE)/MUTUAL 
MISTAKE (DOCTRINE OF MUTUAL MISTAKE APPLIED TO REFORM NOTE AND MORTGAGE) 

  
CONTRACT LAW. 

  
DOCTRINE OF MUTUAL MISTAKE APPLIED TO REFORM NOTE AND MORTGAGE. 

  
The Second Department determined the doctrine of mutual mistake applied and Supreme Court properly reformed the 
note and mortgage to correct the mistake: 
  

"A party seeking reformation of a contract by reason of mistake must establish, with clear and convincing evidence, 
that the contract was executed under mutual mistake or a unilateral mistake induced by the other party's fraudulent 
misrepresentation" ... . "In a case of mutual mistake, the parties have reached an oral agreement and, unknown to 
either, the signed writing does not express that agreement" ... . "Reformation is not granted for the purpose of 
alleviating a hard or oppressive bargain, but rather to restate the intended terms of an agreement when the writing 
that memorializes that agreement is at variance with the intent of both parties" ... . 

  
Here, the Supreme Court properly determined that the plaintiff established the existence of a mutual mistake by 
clear and convincing evidence ... . The parties' contract of sale clearly and unambiguously provided that the 
purchase price for the subject property was $550,000, which was to be paid, in part, by a $350,000 purchase 
money mortgage. Based upon the proof at trial, it was clear that the $206,065.79 balloon payment calculated by 
the plaintiff's attorney and mutually agreed upon by the parties was the product of an inadvertent error, as it was 
inconsistent with the parties' agreement that the mortgage was to be in the amount of $350,000. "[I]f, by the 
mistake of the scrivener or by any other inadvertence, [a] writing does not express the agreement actually made, it 
may be reformed by the court" ... . Gunther v Vilceus, 2016 NY Slip Op 05847, 2nd Dept 8-24-16 
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CONTRACT LAW (ACTION SEEKING REFORMATION OF NOTE AND MORTGAGE PROPERLY DISMISSED UNDER DOCTRINE 

OF LACHES)/CIVIL PROCEDURE (ACTION SEEKING REFORMATION OF NOTE AND MORTGAGE PROPERLY DISMISSED 
UNDER DOCTRINE OF LACHES)/LACHES (ACTION SEEKING REFORMATION OF NOTE AND MORTGAGE PROPERLY 

DISMISSED UNDER DOCTRINE OF LACHES) 

  
CONTRACT LAW, CIVIL PROCEDURE. 

  
ACTION SEEKING REFORMATION OF NOTE AND MORTGAGE PROPERLY DISMISSED 

UNDER DOCTRINE OF LACHES. 
  

The Second Department determined plaintiffs' action seeking reformation of a note and mortgage was properly dismissed 
under the doctrine of laches: 
  

...[W]hile the plaintiffs may have, at one point, had a cause of action for reformation of the note and mortgage on 
the basis of mutual mistake ... , the Supreme Court properly determined that such a cause of action is barred by 
the plaintiffs' laches in asserting a right to reformation. " The doctrine of laches is an equitable doctrine which bars 
the enforcement of a right where there has been an unreasonable and inexcusable delay that results in prejudice to 
a party'" ... . Prejudice may be demonstrated "by a showing of injury, change of position, loss of evidence, or some 
other disadvantage resulting from the delay" ... . The plaintiffs unreasonably delayed in asserting a right to 
reformation of the note and mortgage for almost six years, during which time they made payments in accordance 
with the terms of the note and mortgage. Further, the defendant would be prejudiced in defending the action at this 
time by the loss of evidence resulting from her husband's death in 2012, approximately 4½ years after the note and 
mortgage were executed ... . Diecidue v Russo, 2016 NY Slip Op 05907, 2nd Dept 8-31-16 

 
 
 
 
 

CONTRACT LAW (PUBLICITY AGENT FOR A BROADWAY SHOW BREACHED THE COVENENT OF GOOD FAITH AND FAIR 
DEALING BY SENDING EMAILS TO AN INVESTOR DESIGNED TO SINK THE PRODUCTION)/COVENANT OF GOOD FAITH AND 

FAIR DEALING (PUBLICITY AGENT FOR A BROADWAY SHOW BREACHED THE COVENENT OF GOOD FAITH AND FAIR 
DEALING BY SENDING EMAILS TO AN INVESTOR DESIGNED TO SINK THE PRODUCTION)/DEFAMATION (PUBLICITY AGENT 

FOR A BROADWAY SHOW BREACHED THE COVENENT OF GOOD FAITH AND FAIR DEALING BY SENDING EMAILS TO AN 
INVESTOR DESIGNED TO SINK THE PRODUCTION)/TORTIOUS INTERFERENCE WITH CONTRACT (PUBLICITY AGENT FOR A 

BROADWAY SHOW BREACHED THE COVENENT OF GOOD FAITH AND FAIR DEALING BY SENDING EMAILS TO AN 
INVESTOR DESIGNED TO SINK THE PRODUCTION) 

  
CONTRACT LAW, DEFAMATION. 

  
PUBLICITY AGENT FOR A BROADWAY SHOW BREACHED THE COVENENT OF GOOD FAITH 

AND FAIR DEALING BY SENDING EMAILS TO AN INVESTOR DESIGNED TO SINK THE 
PRODUCTION. 

  
The First Department, in a full-fledged opinion by Justice Friedman, determined a publicity agent for a broadway show 
breached the covenant of good faith and fair dealing implicit in the agent's contract with the show's producer. The agent, 
Thibodeau, sent emails to an investor which were intended to sink the project, and the investor pulled out. The defamation 
and tortious interference causes of action will go to trial. But the breach of contract cause of action was demonstrated as a 
matter of law. The plaintiff is a limited partnership formed to put on the show, RBLP: 
  

The record establishes that Thibodeau, without RBLP's authorization, and using confidential information he had 
obtained as a result of his employment as RBLP's press representative, sent an email directly to Runsdorf, a key 
potential investor who had desired to remain anonymous, causing Runsdorf to withdraw his financial commitment, 
all of which resulted in the cancellation of rehearsals and the play's failure to open. Even assuming that his conduct 
did not violate the express terms of his agreement to act as the play's press representative, Thibodeau breached 
the implied duty of good faith and fair dealing by essentially defeating the purpose of the agreement by his actions 
... . Thibodeau was hired by RBLP to use his public relations skills to facilitate the production of a play; his actions, 
in which he made use of confidential information that RBLP had entrusted to him in the course of his employment, 
made it impossible for RBLP to produce the play as planned. It is difficult to imagine a plainer case of a party to a 
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contract utterly defeating the purpose for which the other party had entered into that contract, or a more blatant 
example of an agent's disloyalty to his principal .. . Rebecca Broadway L.P. v Hotton, 2016 NY Slip Op 05839, 
1st Dept 8-18-16 

 
 
 
 
 

CONTRACT LAW (AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF COVENANT OF 
GOOD FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES)/AGREEMENT TO AGREE (AGREEMENT TO AGREE 

UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF COVENANT OF GOOD FAITH, PROMISSORY ESTOPPEL 
AND FRAUD THEORIES)/LETTER OF INTENT (AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF CONTRACT, 
BREACH OF COVENANT OF GOOD FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES)/COVENANT OF GOOD FAITH 
AND FAIR DEALING (AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF COVENANT 

OF GOOD FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES)/PROMISSORY ESTOPPEL (AGREEMENT TO AGREE 
UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF COVENANT OF GOOD FAITH, PROMISSORY ESTOPPEL 

AND FRAUD THEORIES)/FRAUD (AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF 
COVENANT OF GOOD FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES) 

  

CONTRACT LAW, FRAUD. 
  

AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF 
COVENANT OF GOOD FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES.  

  
The Second Department, reversing Supreme Court, determined that the letter of intent constituted merely "an agreement 
to agree" which could not support breach of contract, breach of the covenant of good faith and fair dealing, promissory 
estoppel or fraud causes of action: 
  

The letter of intent provided that parties "shall negotiate to arrive at mutually acceptable Definitive Agreements" 
regarding the potential joint venture and loan. The letter of intent further provided that the parties "each reserve the 
right to withdraw from further negotiations at any time if, in the sole judgment of either or both, it is in either Party's 
best interest to do so, without further liability or obligation to the other." * * * 
  
The Supreme Court should have granted the defendants' motion pursuant to CPLR 3211(a) to dismiss the 
complaint, as documentary evidence, in the form of the letter of intent, utterly refuted the plaintiff's factual 
allegations, thereby conclusively establishing a defense as a matter of law ... . " [I]t is rightfully well settled in the 
common law of contracts in this State that a mere agreement to agree, in which a material term is left for future 
negotiations, is unenforceable'" ... . Here, the letter of intent demonstrated that the plaintiff's allegations of breach of 
contract related to a mere agreement to agree ... . Further, causes of action sounding in promissory estoppel and 
fraud require reasonable reliance on an alleged promise or misrepresentation ... . Here, in light of the language of 
the letter of intent, any reliance on the defendants' alleged promises and representations would, as a matter of law, 
have been unreasonable ... . Finally, the language of the letter of intent utterly refuted the plaintiff's allegations 
regarding an alleged breach of the covenant of good faith and fair dealing ... . New York Military Academy v 
NewOpen Group, 2016 NY Slip Op 05706, 2nd Dept 8-3-16 
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CONTRACT LAW (IN THIS ACTION STEMMING FROM DEFECTIVE RESIDENTIAL MORTGAGE BACKED SECURITIES, MORGAN 
STANLEY'S ALLEGED FAILURE TO NOTIFY PLAINTIFF OF THE DISCOVERY OF DEFECTIVE SECURITIES IS AN INDEPENDENT 

BREACH OF CONTRACT; GROSS NEGLIGENCE CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED DESPITE SOLE 
REMEDY CONTRACTUAL PROVISION)/SECURITIES (IN THIS ACTION STEMMING FROM DEFECTIVE RESIDENTIAL 

MORTGAGE BACKED SECURITIES, MORGAN STANLEY'S ALLEGED FAILURE TO NOTIFY PLAINTIFF OF THE DISCOVERY OF 
DEFECTIVE SECURITIES IS AN INDEPENDENT BREACH OF CONTRACT; GROSS NEGLIGENCE CAUSE OF ACTION SHOULD 

NOT HAVE BEEN DISMISSED DESPITE SOLE REMEDY CONTRACTUAL PROVISION)/NEGLIGENCE (IN THIS 
ACTION STEMMING FROM DEFECTIVE RESIDENTIAL MORTGAGE BACKED SECURITIES, MORGAN STANLEY'S ALLEGED 

FAILURE TO NOTIFY PLAINTIFF OF THE DISCOVERY OF DEFECTIVE SECURITIES IS AN INDEPENDENT BREACH OF 
CONTRACT; GROSS NEGLIGENCE CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED DESPITE SOLE REMEDY 

CONTRACTUAL PROVISION)/GROSS NEGLIGENCE (IN THIS ACTION STEMMING FROM DEFECTIVE RESIDENTIAL 
MORTGAGE BACKED SECURITIES, MORGAN STANLEY'S ALLEGED FAILURE TO NOTIFY PLAINTIFF OF THE DISCOVERY OF 
DEFECTIVE SECURITIES IS AN INDEPENDENT BREACH OF CONTRACT; GROSS NEGLIGENCE CAUSE OF ACTION SHOULD 

NOT HAVE BEEN DISMISSED DESPITE SOLE REMEDY CONTRACTUAL PROVISION)/RESIDENTIAL MORTGAGE BACKED 
SECURITIES (IN THIS ACTION STEMMING FROM DEFECTIVE RESIDENTIAL MORTGAGE BACKED SECURITIES, MORGAN 

STANLEY'S ALLEGED FAILURE TO NOTIFY PLAINTIFF OF THE DISCOVERY OF DEFECTIVE SECURITIES IS AN INDEPENDENT 
BREACH OF CONTRACT; GROSS NEGLIGENCE CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED DESPITE SOLE 

REMEDY CONTRACTUAL PROVISION 

  
CONTRACT LAW, SECURITIES, NEGLIGENCE. 

  
IN THIS ACTION STEMMING FROM DEFECTIVE RESIDENTIAL MORTGAGE BACKED 

SECURITIES, MORGAN STANLEY'S ALLEGED FAILURE TO NOTIFY PLAINTIFF OF THE 
DISCOVERY OF DEFECTIVE SECURITIES IS AN INDEPENDENT BREACH OF CONTRACT; 

GROSS NEGLIGENCE CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED DESPITE 
SOLE REMEDY CONTRACTUAL PROVISION. 

  
The First Department, reversing Supreme Court, in a full-fledged opinion by Justice Gische, in an action stemming from 
the sale of defective residential mortgage backed securities, determined defendant's (Morgan Stanley's) alleged failure to 
notify plaintiff of the discovery of defective securities constituted an independent breach of contract claim. The First 
Department further determined, despite the purported "sole remedy" contractual provision, the cause of action for gross 
negligence was adequately pled and should not have been dismissed: 
  

... [U]nder similar RMBS agreements, a seller's failure to provide the trustee with notice of material breaches it 
discovers in the underlying loans states an independently breached contractual obligation, allowing a plaintiff to 
pursue separate damages ... .  
  
... Where parties contractually agree to a limitation on liability, that provision is enforceable, even against claims of 
a party's own ordinary negligence ... . The purpose of provisions that limit liability or remedies available in the event 
of breach is to "allocat[e] the risk of economic loss in the event that the contemplated transaction is not fully 
executed" ... . Courts will generally honor the remedies that the parties have contractually agreed to ... . There are 
exceptions to this rule of law, however, and as a matter of long standing public policy, a party may not insulate itself 
from damages caused by its "grossly negligent conduct" ... . Used in this context, "gross negligence" differs in kind, 
and not only degree, from claims of ordinary negligence. "It is conduct that evinces a reckless disregard for the 
rights of others or smacks' of intentional wrongdoing" ... . Morgan Stanley Mtge. Loan Trust 2006-13ARX v 
Morgan Stanley Mtge. Capital Holdings LLC, 2016 NY Slip Op 05781, 1st Dept 8-11-16 
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CRIMINAL LAW 
 
 

CRIMINAL LAW (DEFENDANT'S ACTIONS UPON SEEING THE POLICE IN A HOUSING AUTHORITY BUILDING FREQUENTED BY 
TRESPASSERS JUSTIFIED INITIAL QUESTIONING; REMAND OF PRIOR CONVICTION FOR YOUTHFUL OFFENDER 
DETERMINATION DID NOT ALTER DATE OF THAT CONVICTION FOR PREDICATE-FELONY PURPOSES)/STREET 

STOPS (DEFENDANT'S ACTIONS UPON SEEING THE POLICE IN A HOUSING AUTHORITY BUILDING FREQUENTED BY 
TRESPASSERS JUSTIFIED INITIAL QUESTIONING)/SENTENCING (REMAND OF PRIOR CONVICTION FOR YOUTHFUL 

OFFENDER DETERMINATION DID NOT ALTER DATE OF THAT CONVICTION FOR PREDICATE-FELONY PURPOSES)/SECOND 
FELONY OFFENDERS (REMAND OF PRIOR CONVICTION FOR YOUTHFUL OFFENDER DETERMINATION DID NOT ALTER 

DATE OF THAT CONVICTION FOR PREDICATE-FELONY PURPOSES)/YOUTHFUL OFFENDER DETERMINATION (REMAND OF 
PRIOR CONVICTION FOR YOUTHFUL OFFENDER DETERMINATION DID NOT ALTER DATE OF THAT CONVICTION FOR 

PREDICATE-FELONY PURPOSES) 

  
CRIMINAL LAW. 

  
DEFENDANT'S ACTIONS UPON SEEING THE POLICE IN A HOUSING AUTHORITY BUILDING 
FREQUENTED BY TRESPASSERS JUSTIFIED INITIAL QUESTIONING; REMAND OF PRIOR 

CONVICTION FOR YOUTHFUL OFFENDER DETERMINATION DID NOT ALTER DATE OF THAT 
CONVICTION FOR PREDICATE-FELONY PURPOSES. 

  
The First Department, over a two-justice dissent, determined: (1) the police were justified in following and questioning 
defendant who "retreated" into an elevator of a New York City Housing Authority (NYCHA) building upon seeing the 
police; (2) the defendant's refusal to tell the police whether he lived in the building and a bulge in defendant's clothing 
justified pulling up defendant's sleeve, which revealed the tip of a machete; (3) the show up identification by a recent 
robbery victim was proper; (4) and remanding a prior conviction for a youthful offender determination  did not affect use of 
the prior conviction as a predicate felony in the current proceeding. The depth of the discussion of these issues cannot be 
fairly summarized here. The fact that the NYCHA building was a high crime area and was frequented by trespassers was 
deemed to justify the initial approach by the police to determine if defendant lived in the building: 
  

... [T]he building's trespass history, together with defendant's apparently panicked attempt to avoid contact with 
them upon their attempt to enter the elevator, gave the officers the right to inquire of defendant. * * * 
  
... [D]efendant is entitled to vacatur of his sentence for the earlier assault conviction and to a resentencing that 
considers whether he qualifies for youthful offender status ... . Nevertheless, defendant is not entitled to vacatur of 
the sentence for the robbery conviction. It is true that, for a prior conviction to serve as a predicate violent felony 
conviction, "[s]entence upon such prior conviction must have been imposed before commission of the present 
felony" ... . However, we find that a remand for an adjudication of youthful offender status is, for purposes of 
determining such sequentiality, analogous to a remand for the imposition of postrelease supervision under People 
v Sparber (10 NY3d 457 [2008]). A Sparber resentencing has been held not to upset sequentiality for purposes of 
determining whether the conviction for which the remand was ordered can serve as a predicate for multiple felony 
offender status ... . People v Perez, 2016 NY Slip Op 05730, 1st Dept 8-4-16 

 
 
 
 
 

CRIMINAL LAW (PAT-DOWN SEARCH AFTER VEHICLE STOP OKAY, CRITERIA EXPLAINED)/SEARCHES AND SEIZURES (PAT-
DOWN SEARCH AFTER VEHICLE STOP OKAY, CRITERIA EXPLAINED)/VEHICLE STOPS (CRIMINAL LAW, (PAT-DOWN 

SEARCH AFTER VEHICLE STOP OKAY, CRITERIA EXPLAINED) 

  
CRIMINAL LAW. 

  
PAT-DOWN SEARCH AFTER VEHICLE STOP OKAY, CRITERIA EXPLAINED. 

  
The Second Department, affirming the denial of defendant's suppression motion, explained the analytical criteria for a pat-
down search of defendant's person after a vehicle stop: 
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"In light of the heightened dangers faced by investigating police officers during traffic stops, a police officer may, as 
a precautionary measure and without particularized suspicion, direct the occupants of a lawfully stopped vehicle to 
step out of the car" ... . However, a police officer's questions regarding whether an individual has a weapon is a 
common-law inquiry which must be supported by founded suspicion ... . In addition, a pat-down search of a 
suspect's outer clothing is reasonable and constitutionally permissible when an officer observes facts and 
circumstances that give rise to a reasonable suspicion that a person is armed or poses a threat to his or her safety 
... . Among the factors relevant to determining whether a pat-down search is justified are "the substance and 
reliability of the report that brought the officers to the scene, the nature of the crime that the police are investigating, 
the suspect's behavior and the shape, size, and location of any bulges in the suspect's clothing" ... . 

  
Under the circumstances of this case, including, among other things, the time of night, the fact that the livery cab in 
which the defendant was a passenger was speeding, the neighborhood, the officer's observations of the defendant 
make what he interpreted as a furtive movement indicating that he was hiding something, the defendant's refusal to 
answer questions or look at the officer in comparison to the other passenger's animated responses, and the 
abnormal bulge in an unusual spot near the defendant's groin, the officer was justified in inquiring about the bulge 
and performing the minimally intrusive measure of touching the bulge to verify that it was, in fact, a gun and not, as 
the defendant stated, cash ... . People v Graves, 2016 NY Slip Op 05763, 2nd Dept 8-10-16 
  
  
 
 
 
 
 

CRIMINAL LAW (TRIAL JUDGE PRESSURED DEFENDANT INTO PROVIDING A DNA SAMPLE AFTER DEFENSE COUNSEL HAD 
BEEN RELIEVED, DEFENDANT WAS DEPRIVED OF HIS RIGHT TO COUNSEL AT A CRITICAL STAGE, GUILTY PLEAS 

VACATED AND INDICTMENT DISMISSED)/RIGHT TO COUNSEL (TRIAL JUDGE PRESSURED DEFENDANT INTO PROVIDING A 
DNA SAMPLE AFTER DEFENSE COUNSEL HAD BEEN RELIEVED, DEFENDANT WAS DEPRIVED OF HIS RIGHT TO COUNSEL 
AT A CRITICAL STAGE, GUILTY PLEAS VACATED AND INDICTMENT DISMISSED)/DNA SAMPLE (TRIAL JUDGE PRESSURED 

DEFENDANT INTO PROVIDING A DNA SAMPLE AFTER DEFENSE COUNSEL HAD BEEN RELIEVED, DEFENDANT WAS 
DEPRIVED OF HIS RIGHT TO COUNSEL AT A CRITICAL STAGE, GUILTY PLEAS VACATED AND INDICTMENT DISMISSED) 

  
CRIMINAL LAW. 

  
TRIAL JUDGE PRESSURED DEFENDANT INTO PROVIDING A DNA SAMPLE AFTER DEFENSE 
COUNSEL HAD BEEN RELIEVED, DEFENDANT WAS DEPRIVED OF HIS RIGHT TO COUNSEL 

AT A CRITICAL STAGE, GUILTY PLEAS VACATED AND INDICTMENT DISMISSED. 
  

The First Department, in a full-fledged opinion by Justice Manzanet-Daniels, over a two-justice dissenting opinion, 
determined defendant was deprived of his right to counsel when, after his attorney had been relieved, the judge pressured 
defendant into providing a DNA sample. The People's request for a DNA sample came long after the discovery deadline 
had passed. The defendant ultimately pled guilty to manslaughter and burglary. The First Department vacated the guilty 
pleas and dismissed the indictment: 
  

The court rejected defendant's repeated pleas for a lawyer, pressured him into submitting to the DNA test, and 
incorrectly advised him that he had no argument against the prosecutor's untimely discovery. The denial of 
defendant's repeated entreaties to consult with a lawyer during this critical stage of the proceedings violated his 
Sixth Amendment rights. The deprivation of his Sixth Amendment rights is of constitutional dimension and is not 
subject to a harmless error analysis ... . The appropriate remedy under the circumstances is to vacate both pleas, 
and to dismiss the indictment ... . People v Smith, 2016 NY Slip Op 05902, 1st Dept 8-25-16 
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CRIMINAL LAW (JUDGE FAILED TO GIVE COUNSEL MEANINGFUL NOTICE OF THE CONTENTS OF A JURY NOTE, 
CONVICTION REVERSED)/JURY NOTES (CRIMINAL LAW, JUDGE FAILED TO GIVE COUNSEL MEANINGFUL NOTICE OF THE 

CONTENTS OF A JURY NOTE, CONVICTION REVERSED) 

  

CRIMINAL LAW. 
  

JUDGE FAILED TO GIVE COUNSEL MEANINGFUL NOTICE OF THE CONTENTS OF A JURY 
NOTE, CONVICTION REVERSED. 

  
The Second Department, reversing defendant's conviction, determined the trial judge's response to a jury note did not 
comply with Criminal Procedure Law 310.30. The note requested that the court "define clearly acting in concert:" 
  

Here, the jury note requested, among other things, that the Supreme Court "define clearly acting in concert.'" The 
court did not show the note to the attorneys or read it into the record before formulating a response. In apprising 
counsel of the contents of that note, the court omitted the words "define clearly" and stated only, "They want acting 
in concert. I will read that back." After the jury returned to the courtroom, the court again mischaracterized the note, 
stating: "[I]t says define acting in concert. Okay, I am going to read my acting in concert and I will read it slow for 
you." The court then reread its instructions on acting in concert. 

  
The jury's request to "define clearly" was not a request for a "mere ministerial readback" of the Supreme Court's 
charge ... . Meaningful notice of a jury's note "means notice of the actual specific content of the jurors' request. 
Manifestly, counsel cannot participate effectively or adequately protect the defendant's rights if this specific 
information is not given" ... . The court's failure to provide counsel with meaningful notice of a substantive jury note 
was a mode of proceedings error ... , which requires reversal of the judgment and a new trial ... . People v 
Gough, 2016 NY Slip Op 05873, 2nd Dept 8-24-16 
  
  
  
  
 
 
 
  

 CRIMINAL LAW (JUDGE'S FAILURE TO ADDRESS JURY NOTES BEFORE THE VERDICT NOT REVIEWED IN THE INTEREST 

OF JUSTICE, CONVICTION AFFIRMED AFTER COURT OF APPEALS REVERSAL)/ATTORNEYS (JUDGE'S FAILURE TO 
ADDRESS JURY NOTES BEFORE THE VERDICT NOT REVIEWED IN THE INTEREST OF JUSTICE, ATTORNEY MAY HAVE HAD 
STRATEGIC REASON FOR NOT OBJECTING, CONVICTION AFFIRMED AFTER COURT OF APPEALS REVERSAL)/JURY NOTES 

(CRIMINAL LAW, JUDGE'S FAILURE TO ADDRESS JURY NOTES BEFORE THE VERDICT NOT REVIEWED IN THE INTEREST 
OF JUSTICE, CONVICTION AFFIRMED AFTER COURT OF APPEALS REVERSAL) 

  
CRIMINAL LAW, ATTORNEYS. 

  
JUDGE'S FAILURE TO ADDRESS JURY NOTES BEFORE THE VERDICT NOT REVIEWED IN 
THE INTEREST OF JUSTICE, DEFENSE COUNSEL MAY HAVE HAD A STRATEGIC REASON 
FOR NOT OBJECTING, CONVICTION AFFIRMED AFTER COURT OF APPEALS REVERSAL. 

  
In a case reversed by the Court of Appeals and remitted, the Fourth Department, over a two-justice dissent, refused to 
exercise its interest of justice jurisdiction to address an unpreserved "jury note" error. The jury sent out two notes which 
the trial judge read into the record. But before the judge responded to the notes, the jury rendered a verdict. Defense 
counsel did not object to the failure to address the notes. The Fourth Department had reversed, finding the failure to 
respond to the notes a mode of proceedings error (not requiring preservation). The Court of Appeals reversed the Fourth 
Department, finding the error needed to be preserved: 
  

... [T]he only remaining issue to be decided is whether we should exercise our power to review defendant's 
unpreserved contention regarding the unanswered jury notes as a matter of discretion in the interest of justice (see 
CPL 470.15 [6] [a]). We decline to do so. As the Court of Appeals noted, defense counsel "may have made a 
strategic choice not to challenge the trial court's procedure," and "may have decided that the jurors were more 
likely to acquit defendant if they were not given the chance to deliberate further" ... . Such a strategic decision, if 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05873.htm
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made, would have been entirely reasonable considering that the jury had asked for, among other things, a 
readback of testimony from the key prosecution witness. 

  
Because defense counsel may have had a legitimate, strategic reason for not objecting to the court's procedure, 
we respectfully disagree with the dissent that defendant was "seriously prejudiced" by the court's taking of the 
verdict. People v Mack, 2016 NY Slip Op 05825, 4th Dept 8-17-16 
 
  
 
 
 
  

 CRIMINAL LAW (FAILURE TO PROHIBIT T-SHIRTS MEMORIALIZING THE VICTIM AND THREE UNPRESERVED INSTANCES OF 

PROSECUTORIAL MISCONDUCT WERE HARMLESS ERRORS INDIVIDUALLY, BUT THE CUMULATIVE EFFECT REQUIRED A 
NEW TRIAL)/ATTORNEYS (CRIMINAL LAW, FAILURE TO PROHIBIT T-SHIRTS MEMORIALIZING THE VICTIM AND THREE 
UNPRESERVED INSTANCES OF PROSECUTORIAL MISCONDUCT WERE HARMLESS ERRORS INDIVIDUALLY, BUT THE 

CUMULATIVE EFFECT REQUIRED A NEW TRIAL)/PROSECUTORIAL MISCONDUCT (FAILURE TO PROHIBIT T-SHIRTS 
MEMORIALIZING THE VICTIM AND THREE UNPRESERVED INSTANCES OF PROSECUTORIAL MISCONDUCT WERE 

HARMLESS ERRORS INDIVIDUALLY, BUT THE CUMULATIVE EFFECT REQUIRED A NEW TRIAL)/HARMLESS ERROR (FAILURE 
TO PROHIBIT T-SHIRTS MEMORIALIZING THE VICTIM AND THREE UNPRESERVED INSTANCES OF PROSECUTORIAL 

MISCONDUCT WERE HARMLESS ERRORS INDIVIDUALLY, BUT THE CUMULATIVE EFFECT REQUIRED A NEW 
TRIAL)/CUMULATIVE EFFECT OF INDIVIDUAL ERRORS (CRIMINAL LAW, (FAILURE TO PROHIBIT T-SHIRTS MEMORIALIZING 

THE VICTIM AND THREE UNPRESERVED INSTANCES OF PROSECUTORIAL MISCONDUCT WERE HARMLESS ERRORS 
INDIVIDUALLY, BUT THE CUMULATIVE EFFECT REQUIRED A NEW TRIAL) 

  
  

CRIMINAL LAW, ATTORNEYS. 
  

FAILURE TO PROHIBIT T-SHIRTS MEMORIALIZING THE VICTIM AND THREE UNPRESERVED 
INSTANCES OF PROSECUTORIAL MISCONDUCT WERE HARMLESS ERRORS INDIVIDUALLY, 

BUT THE CUMULATIVE EFFECT REQUIRED A NEW TRIAL. 
  
The Second Department, after finding the court's allowing the wearing of T-shirts memorializing the murder victim and 
three (unpreserved) instances of prosecutorial misconduct harmless individually, the cumulative effect of the "harmless" 
errors was deemed sufficient to reversed defendant's conviction: 
  

On the second day of trial, defense counsel advised the Supreme Court that "quite a few members of the 
deceased's family are present in the court, they are all wearing T-shirts with his photograph on it, displayed in a 
fairly prominent position on the front of their T-shirts." Defense counsel requested that the court instruct the 
spectators to remove the T-shirts or turn them inside out. After asking the members of the audience to stand up for 
a moment so as to view the T-shirts, the court stated that there was no basis to limit their right to wear items or 
make a statement since they had a First Amendment right to do so. The court also stated: "It should be noted that 
the Court, in viewing the audience, saw nothing outstanding other than T-shirts with some pictures and some 
words. One of the picture[s] may be of the [victim], I can't tell from this distance. But, at any rate, that's my ruling for 
the record, over counsel's objection." * * * 
  
The prosecutor improperly appealed to the jury's sympathy by eliciting testimony from the victim's mother that the 
victim's wife was expecting a child and expressing sympathy for her loss ... . * * * 
  
That error was compounded when, during summation, the prosecutor improperly appealed to the jury's sympathy 
by commenting that when the victim left his house on the night in question, he had no idea that he was "never 
going to see his family again" and "never going to be able to see his girlfriend again," and stating that it was a 
"tragedy" that his "24-year-old life was taken away by this man here (indicating), [the defendant]" ... . The 
prosecutor committed misconduct of a different sort during summation when, while playing a surveillance video 
introduced into evidence at trial, she identified certain barely visible figures on the screen as the victim and the 
defendant. Throughout the course of these comments, the Supreme Court repeatedly instructed the jury that it 
alone should assess the video and not rely on the prosecutor's comments, but the prosecutor persisted in her 
characterization of the figures on the screen.  People v Holiday, 2016 NY Slip Op 05816, 2nd Dept 8-17-16 
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CRIMINAL LAW (GRAND-JUROR BIAS ISSUE IS FORFEITED BY A GUILTY PLEA; ERRONEOUS ADVICE RE APPEALABILITY OF 

THE ISSUE REQUIRED REMITTAL TO GIVE DEFENDANT OPPORTUNITY TO MOVE TO WITHDRAW HIS PLEA)/APPEALS 
(CRIMINAL LAW, (GRAND-JUROR BIAS ISSUE IS FORFEITED BY A GUILTY PLEA; ERRONEOUS ADVICE RE APPEALABILITY 

OF THE ISSUE REQUIRED REMITTAL TO GIVE DEFENDANT OPPORTUNITY TO MOVE TO WITHDRAW HIS PLEA)/ATTORNEYS 
(CRIMINAL LAW, (GRAND-JUROR BIAS ISSUE IS FORFEITED BY A GUILTY PLEA; ERRONEOUS ADVICE RE APPEALABILITY 

OF THE ISSUE REQUIRED REMITTAL TO GIVE DEFENDANT OPPORTUNITY TO MOVE TO WITHDRAW HIS PLEA) 

  

CRIMINAL LAW, ATTORNEYS, APPEALS. 
  

GRAND-JUROR BIAS ISSUE IS FORFEITED BY A GUILTY PLEA; ERRONEOUS ADVICE RE 
APPEALABILITY OF THE ISSUE REQUIRED REMITTAL TO GIVE DEFENDANT OPPORTUNITY 

TO MOVE TO WITHDRAW HIS PLEA. 
  

The Third Department, over an extensive dissent, determined: (1) a claim of grand juror bias is forfeited by a guilty plea; 
and (2) erroneous advice from defense counsel indicating the issue was appealable the guilty plea provided defendant 
with a ground for moving to withdraw his plea: 
  

Inasmuch as defendant's misunderstanding as to his ability to appeal the juror bias issue was brought to County 
Court's attention at sentencing, we find that defendant's challenge to the voluntariness of his plea has been 
sufficiently preserved for our review ... , notwithstanding the absence of an appropriate postallocution motion. Once 
County Court learned that defendant had been given erroneous advice by counsel, the court should have 
conducted a further inquiry to ascertain whether defendant wished to go forward with the plea ... . Absent such 
inquiry by County Court, and in light of the fact that the record otherwise presents "a genuine issue of fact as to the 
knowing, intelligent and voluntary nature of defendant's guilty plea" ... , this matter must be remitted to County 
Court to afford defendant an opportunity to either accept the plea that was offered or move to withdraw his plea ... 
. People v Clark, 2016 NY Slip Op 05831, 3rd Dept 8-18-16 

  

  
 
 
 
  
  
CRIMINAL LAW (JOINDER OF DEFENDANT AND CO-DEFENDANT FOR TRIAL WAS LAWFUL BUT, BECAUSE OF 

IRRECONCILABLE DEFENSES, JOINDER RESULTED IN DENIAL OF DEFENDANT'S RIGHT TO A FAIR TRIAL)/EVIDENCE 
(CRIMINAL LAW, JOINDER OF DEFENDANT AND CO-DEFENDANT FOR TRIAL WAS LAWFUL BUT, BECAUSE OF 

IRRECONCILABLE DEFENSES, JOINDER RESULTED IN DENIAL OF DEFENDANT'S RIGHT TO A FAIR TRIAL)/JOINDER 
(CRIMINAL LAW, JOINDER OF DEFENDANT AND CO-DEFENDANT FOR TRIAL WAS LAWFUL BUT, BECAUSE OF 

IRRECONCILABLE DEFENSES, JOINDER RESULTED IN DENIAL OF DEFENDANT'S RIGHT TO A FAIR TRIAL) 

  

CRIMINAL LAW, EVIDENCE. 
  

JOINDER OF DEFENDANT AND CO-DEFENDANT FOR TRIAL WAS LAWFUL BUT, BECAUSE 
OF IRRECONCILABLE DEFENSES, JOINDER RESULTED IN DENIAL OF DEFENDANT'S RIGHT 

TO A FAIR TRIAL. 
  

The Second Department, reversing defendant's conviction, determined defendant should not have been jointly tried with a 
co-defendant because of an irreconcilable conflict between his defense, and that of the co-defendant: 
  

Where, as here, joinder is lawful, because the defendant and the codefendant were "jointly charged with every 
offense alleged" in their separate indictments, and "all the offenses charged [were] based upon the same criminal 
transaction" ... , a defendant's motion for a separate trial is "addressed to the discretion of the trial court, which may 
for good cause shown' order severance. Good cause under the statute includes, but is not limited to, a finding that 
a defendant will be unduly prejudiced by a joint trial'" ... . "[A] strong public policy favors joinder, because it 
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expedites the judicial process, reduces court congestion, and avoids the necessity of recalling witnesses" ... . 
However, "compromise of a defendant's fundamental right to a fair trial free of undue prejudice as the quid pro quo 
for the mere expeditious disposition of criminal cases will not be tolerated" ... . " [S]everance is compelled where 
the core of each defense is in irreconcilable conflict with the other and where there is a significant danger, as both 
defenses are portrayed to the trial court, that the conflict alone would lead the jury to infer defendant's guilt'" ... 
. People v Lessane, 2016 NY Slip Op 05765, 2nd Dept 8-10-16 

 
 
 
 
 

CRIMINAL LAW (CRIMINAL PROCEDURE LAW 440.30 (1-a) DOES NOT ALLOW A POST-TRIAL CHALLENGE TO DNA EVIDENCE 
ADMITTED AT TRIAL)/EVIDENCE (CRIMINAL PROCEDURE LAW 440.30 (1-a) DOES NOT ALLOW A POST-TRIAL CHALLENGE 
TO DNA EVIDENCE ADMITTED AT TRIAL)/DNA (CRIMINAL PROCEDURE LAW 440.30 (1-a) DOES NOT ALLOW A POST-TRIAL 

CHALLENGE TO DNA EVIDENCE ADMITTED AT TRIAL) 

  

CRIMINAL LAW, EVIDENCE. 
  

CRIMINAL PROCEDURE LAW 440.30 (1-a) DOES NOT ALLOW A POST-TRIAL CHALLENGE TO 
DNA EVIDENCE ADMITTED AT TRIAL. 

  
The Second Department determined Criminal Procedure Law 440.30 (1-a) did not authorize defendant to challenge, in a 
post-trial motion, DNA evidence which was introduced at trial. The statute deals only with post-trial DNA testing: 
  

CPL 440.30 (1-a) (a) (1) provides that a defendant may bring a postconviction motion requesting forensic DNA 
testing of "specified evidence." The statute further provides that "the court shall grant the application for forensic 
DNA testing of such evidence upon its determination that if a DNA test had been conducted on such evidence, and 
if the results had been admitted in the trial resulting in the judgment, there exists a reasonable probability that the 
verdict would have been more favorable to the defendant" (CPL 440.30 [1-a] [a] [1]). As the Court of Appeals has 
recognized, CPL 440.30 (1-a) was enacted to establish a new procedure for defendants to secure DNA testing of 
specified evidence ... .. 

  
Defendant here has not requested DNA testing of any evidence, and instead seeks to have expert testimony 
adduced for the purpose of challenging the accuracy of scientific evidence that was actually presented at trial. 
Inasmuch as CPL 440.30 (1-a) does not address requests for expert testimony, the provision is inapplicable to 
defendant's request. People v Ramos, 2016 NY Slip Op 05885, 3rd Dept 8-25-16 

 
 
 

CRIMINAL LAW (UNDER STATE CONSTITUTIONAL STANDARDS, THE WARRANTLESS SEARCH OF A MESSENGER BAG AT 
THE TIME OF DEFENDANT'S ARREST WAS NOT JUSTIFIED BY EXIGENT CIRCUMSTANCES, CONVICTIONS 

REVERSED)/EVIDENCE (CRIMINAL LAW, UNDER STATE CONSTITUTIONAL STANDARDS, THE WARRANTLESS SEARCH OF A 
MESSENGER BAG AT THE TIME OF DEFENDANT'S ARREST WAS NOT JUSTIFIED BY EXIGENT CIRCUMSTANCES, 

CONVICTIONS REVERSED)/SEARCHES AND SEIZURES (UNDER STATE CONSTITUTIONAL STANDARDS, THE 
WARRANTLESS SEARCH OF A MESSENGER BAG AT THE TIME OF DEFENDANT'S ARREST WAS NOT JUSTIFIED BY 

EXIGENT CIRCUMSTANCES, CONVICTIONS REVERSED)/EXIGENT CIRCUMSTANCES (CRIMINAL LAW, UNDER STATE 
CONSTITUTIONAL STANDARDS, THE WARRANTLESS SEARCH OF A MESSENGER BAG AT THE TIME OF DEFENDANT'S 

ARREST WAS NOT JUSTIFIED BY EXIGENT CIRCUMSTANCES, CONVICTIONS REVERSED)/ATTORNEYS (CRIMINAL LAW, 
PROSECUTOR'S INFLAMMATORY REMARKS AND REFERENCE TO DEFENDANT'S PRE-ARREST SILENCE IMPROPER) 

  

CRIMINAL LAW, EVIDENCE, ATTORNEYS. 
  

UNDER STATE CONSTITUTIONAL STANDARDS, THE WARRANTLESS SEARCH OF A 
MESSENGER BAG AT THE TIME OF DEFENDANT'S ARREST WAS NOT JUSTIFIED BY 

EXIGENT CIRCUMSTANCES, CONVICTIONS REVERSED. 
  

The Second Department, reversing defendant's conviction, determined, under state constitutional standards, the 
warrantless search of a messenger bag on defendant's person at the time of his arrest was not justified by exigent 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05765.htm
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circumstances. The court also noted that the prosecutor's characterizing the defense as "beyond absurd" and comments 
upon defendant's pre-arrest silence were improper: 
  

Here, the Supreme Court concluded that the defendant's messenger bag was lawfully searched incident to his 
arrest for burglary. However, the proof adduced at the suppression hearing failed to establish the presence of 
exigent circumstances justifying the warrantless search. Initially, there was insufficient evidence to support a finding 
of exigent circumstances relating to the safety of the public and the arresting officer ... . Although the police officer 
who testified at the suppression hearing stated that he had responded to the scene after receiving a report of an 
individual climbing into a building through a rear window, there was no indication that the individual was armed ... . 
Nor did the officer testify as to any circumstances indicating the presence of a weapon ... . Furthermore, the police 
officer did not express any concerns about his own safety, or the safety of the public, and the circumstances of the 
defendant's arrest did not serve to establish an objectively reasonable inference of police apprehension. People v 
Anderson, 2016 NY Slip Op 05927, 2nd Dept 8-31-16 

 
 

 

EDUCATION-SCHOOL LAW 
 
 

EDUCATION-SCHOOL LAW (TEACHER'S PETITION TO REVIEW DEPARTMENT OF EDUCATION'S JOB PERFORMANCE 
RATING SHOULD NOT HAVE BEEN DISMISSED FOR FAILURE TO STATE A CAUSE OF ACTION, CRITERIA EXPLAINED)/CIVIL 
PROCEDURE (TEACHER'S PETITION TO REVIEW DEPARTMENT OF EDUCATION'S JOB PERFORMANCE RATING SHOULD 

NOT HAVE BEEN DISMISSED FOR FAILURE TO STATE A CAUSE OF ACTION, CRITERIA EXPLAINED)/TEACHERS (TEACHER'S 
PETITION TO REVIEW DEPARTMENT OF EDUCATION'S JOB PERFORMANCE RATING SHOULD NOT HAVE BEEN DISMISSED 

FOR FAILURE TO STATE A CAUSE OF ACTION, CRITERIA EXPLAINED) 

   
EDUCATION-SCHOOL LAW, CIVIL PROCEDURE. 

  
TEACHER'S PETITION TO REVIEW DEPARTMENT OF EDUCATION'S JOB PERFORMANCE 

RATING SHOULD NOT HAVE BEEN DISMISSED FOR FAILURE TO STATE A CAUSE OF 
ACTION, CRITERIA EXPLAINED. 

  
The Second Department determined Supreme Court should not have dismissed the teacher's Article 78 petition seeking 
review of the NYC Department of Education's (DOE's) job performance rating. The court explained the review criteria in 
the context of a motion to dismiss the petition for failure to state a cause of action: 
  

"On a motion to dismiss a pleading pursuant to CPLR 3211(a)(7), all of the allegations in the petition are deemed 
true and the petitioner is afforded the benefit of every favorable inference" ... . In determining such a motion, the 
sole criterion is whether the petition sets forth allegations [*2]sufficient to make out a claim that the determination 
sought to be reviewed was " made in violation of lawful procedure, was affected by an error of law or was arbitrary 
and capricious or an abuse of discretion" ... . When evidentiary material outside the pleading's four corners is 
considered, and the motion is not converted into one for summary judgment, the question becomes whether the 
pleader has a cause of action, not whether the pleader has stated one and, unless it has been shown that a 
material fact as claimed by the pleader is not a fact at all, and unless it can be said that no significant dispute exists 
regarding it, dismissal should not eventuate ... .  
  
Applying this standard, the petition and the documents annexed to it establish a cognizable claim that the 
respondents' determination was made in violation of lawful procedure, or was arbitrary and capricious or an abuse 
of discretion. Contrary to the respondents' contention, the petitioner's claim is not a mere disagreement as to 
whether the rating of "unsatisfactory" was deserved. Rather, as set forth in the petition, the petitioner alleges that 
the process used by the respondents in arriving at the rating was based on a failure to observe her entire class 
lesson, faulty background knowledge, and unlawful procedure. Matter of Kunik v New York City Dept. of 
Educ., 2016 NY Slip Op 05812, 2nd Dept 8-17-16 
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ELECTION LAW 
 
 
ELECTION LAW (DESPITE REGISTERING TO VOTE IN WASHINGTON DC, CANDIDATE FOR STATE SENATE MET NEW YORK'S 

RESIDENCY REQUIREMENTS)/RESIDENCY (ELECTION LAW, DESPITE REGISTERING TO VOTE IN WASHINGTON DC, 
CANDIDATE FOR STATE SENATE MET NEW YORK'S RESIDENCY REQUIREMENTS) 

  
ELECTION LAW. 

  
DESPITE REGISTERING TO VOTE IN WASHINGTON DC, CANDIDATE FOR STATE SENATE 

MET NEW YORK'S RESIDENCY REQUIREMENTS. 
  

[REVERSED BY COURT OF APPEALS] The Third Department, over a two-justice dissent, reversing Supreme Court, 
determined that a candidate for State Senator (Glickman) met the five-year New York residency requirement, despite 
Glickman's having registered to vote in Washington D.C. in 2014: 
  

... [T]estimony presented at the hearing, which Supreme Court found credible, established that Glickman left his 
father's home in Tonawanda, New York in 2007 in order to attend college and graduate school in Maryland and, 
eventually, moved to the Washington, D.C. area. During this time, Glickman returned to his father's home multiple 
times a year. He kept personal belongings at the Tonawanda home and continued to use that mailing address for 
his driver's license, credit card and bank statements, and other bills. Glickman also retained his doctor and dentist 
in New York during the period in question, as well as maintained his membership in a New York synagogue, where 
he participated in services, including being the Shofar blower in the Jewish New Year services each year since 
2007. Following the purchase of a vehicle in 2013, Glickman stored that vehicle in his father's garage during the 
winter months. 

  
From October 2013 until March 2015, Glickman lived in a "community organizer's house" in Washington, D.C., 
during which time he was employed on a yearly basis with a consulting firm and as a part-time high school teacher. 
Glickman testified that, although the better job opportunities remained in Washington, D.C., he was looking to 
return to New York. In March 2015, Glickman returned to his Tonawanda home and, in May 2015, he re-registered 
to vote there. In October 2015, Glickman moved and changed his voter registration to 207 Milburn Street in 
Rochester, New York, where he has signed two consecutive leases. Glickman bought furniture for his home on 
Milburn Street, paid utilities and had bills sent there, and changed the address on his license to that address. 

  
Under the circumstances here, the evidence adduced regarding compliance with the five-year residency 
requirement demonstrates Glickman's "legitimate, significant and continuing attachments" in order to establish New 
York as his residence for Election Law purposes ... . Even if Glickman had registered and voted in Washington, 
D.C., based on how New York courts have interpreted Election Law § 1-104 (22), that, in and of itself, does not 
demonstrate as a matter of law that he intended to abandon his New York residence at the precise point of 
registering ... . Because objectors failed to establish by clear and convincing evidence any "aura of sham" in 
Glickman's electoral residency for the purpose of obtaining the candidacy ... , the petitions should not have been 
invalidated. Matter of Glickman v Laffin, 2016 NY Slip Op 05841, 3rd Dept 8-18-16 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05841.htm


32 

 

 
 
  

EMPLOYMENT LAW 
 
 

EMPLOYMENT LAW (DISCRIMINATION, OSTENSIBLE NON EMPLOYER WAS NOT A JOINT EMPLOYER SUBJECT TO 
EMPLOYMENT DISCRIMINATION LIABILITY; CRITERIA FOR JOINT EMPLOYER STATUS EXPLAINED)/JOINT RMPLOYER 

(EMPLOYMENT DISCRIMINATION, OSTENSIBLE NON EMPLOYER WAS NOT A JOINT EMPLOYER SUBJECT TO EMPLOYMENT 
DISCRIMINATION LIABILITY; CRITERIA FOR JOINT EMPLOYER STATUS EXPLAINED)/HUMAN RIGHTS LAW (DISCRIMINATION, 

OSTENSIBLE NON EMPLOYER WAS NOT A JOINT EMPLOYER SUBJECT TO EMPLOYMENT DISCRIMINATION LIABILITY; 
CRITERIA FOR JOINT EMPLOYER STATUS EXPLAINED) 

  
EMPLOYMENT LAW. 

  
OSTENSIBLE NON EMPLOYER WAS NOT A JOINT EMPLOYER SUBJECT TO EMPLOYMENT 

DISCRIMINATION LIABILITY; CRITERIA FOR JOINT EMPLOYER STATUS EXPLAINED. 
  

The First Department determined defendant non employer was not a "joint employer" such that defendant could be liable 
for employment discrimination under the Human Rights Law. The court explained the "joint employer" criteria: 
  

In determining whether an ostensible non employer is actually a "joint employer" for purposes of employment 
discrimination claims under the State and City Human Rights Laws (HRLs), numerous Federal District Courts have 
applied the "immediate control" test ... . Under the "immediate control" formulation, a "joint employer relationship 
may be found to exist where there is sufficient evidence that the defendant had immediate control over the other 
company's employees," and particularly the defendant's control "over the employee in setting the terms and 
conditions of the employee's work." "Relevant factors" in this exercise "include commonality of hiring, firing, 
discipline, pay, insurance, records, and supervision." Of these factors, "the extent of the employer's right to control 
the means and manner of the worker's performance is the most important factor." If such control is established, 
other factors "are then of marginal importance" ... . Brankov v Hazzard, 2016 NY Slip Op 05778, 1st Dept 8-11-
16 
  
  

 
 
 
 

EMPLOYMENT LAW (PROVISIONS OF POLICY MANUAL DID NOT CONSTITUTE ENFORCEABLE OBLIGATIONS)/POLICY 
MANUAL (EMPLOYMENT LAW, PROVISIONS OF POLICY MANUAL DID NOT CONSTITUTE ENFORCEABLE OBLIGATIONS) 

  
EMPLOYMENT LAW. 

  
PROVISIONS OF POLICY MANUAL DID NOT CONSTITUTE ENFORCEABLE OBLIGATIONS. 

  
The Second Department, reversing Supreme Court, determined defendants' summary judgment motion should have been 
granted. Plaintiff employee's argued they were entitled to severance pay in accordance a policy manual. Policy manuals 
which can be amended or withdrawn unilaterally do not obligate the employer unless there is a regular practice and 
reliance: 
  

Provisions contained in company policy manuals which, like the one in this case, can be amended or withdrawn 
unilaterally, do not constitute enforceable obligations owing from an employer to its employees absent a showing of 
a regular practice by the employer to provide the benefits now claimed, the employee's knowledge of the practice, 
and his or her reliance upon such practice as evidenced by accepting or continuing employment as a result thereof 
... . Cohen v National Grid USA, 2016 NY Slip Op 05786, 1st Dept 8-17-16 
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FAMILY LAW 
 

  
 

FAMILY LAW (PRELIMINARY CONFERENCE (PC) ORDER SETTING TEMPORARY MAINTENANCE WHICH DEVIATED FROM 
THE PRESUMPTIVE AMOUNT INVALID; UPWARD MODIFICATION PROPER)/MAINTENANCE (FAMILY LAW, PRELIMINARY 

CONFERENCE (PC) ORDER SETTING TEMPORARY MAINTENANCE WHICH DEVIATED FROM THE PRESUMPTIVE AMOUNT 
INVALID; UPWARD MODIFICATION PROPER)/TEMPORARY MAINTENANCE (FAMILY LAW, PRELIMINARY CONFERENCE (PC) 
ORDER SETTING TEMPORARY MAINTENANCE WHICH DEVIATED FROM THE PRESUMPTIVE AMOUNT INVALID; UPWARD 

MODIFICATION PROPER) 

  
FAMILY LAW. 

  
PRELIMINARY CONFERENCE (PC) ORDER SETTING TEMPORARY MAINTENANCE WHICH 

DEVIATED FROM THE PRESUMPTIVE AMOUNT INVALID; UPWARD MODIFICATION PROPER. 
  

The First Department, in a full-fledged opinion by Justice Acosta, affirming Supreme Court, determined a preliminary 
conference (PC) order directing temporary maintenance of $250 per week was invalid, and an upward modification of 
the temporary maintenance to $7500 per month was proper. The PC ($250 per week) deviated from the presumptive 
award of temporary maintenance, did not specify the reasons for the deviation, and did not include the amount of 
temporary maintenance which would have been in accordance with Domestic Relations Law 236: 
  

Because the temporary maintenance terms in the PC order deviated from the presumptive award of temporary 
maintenance without providing the statutorily required recitals, the terms are unenforceable ... . Moreover, because 
the remaining terms of the PC order are intertwined with the temporary maintenance terms, the entire order is 
invalid ... . Anonymous v Anonymous, 2016 NY Slip Op 05736, 1st Dept 8-4-16 
  
  
  
  
  
  
  
  

FAMILY LAW (MOTHER, WHO DEFAULTED, ENTITLED TO DISPOSITIONAL HEARING IN PROCEEDINGS TO TERMINATE HER 
PARENTAL RIGHTS BASED UPON MENTAL ILLNESS AND PERMANENT NEGLECT)/PARENTAL RIGHTS, TERMINATION 

OF (MOTHER, WHO DEFAULTED, ENTITLED TO DISPOSITIONAL HEARING IN PROCEEDINGS TO TERMINATE HER 
PARENTAL RIGHTS BASED UPON MENTAL ILLNESS AND PERMANENT NEGLECT)/PERMANENT NEGLECT (MOTHER, WHO 
DEFAULTED, ENTITLED TO DISPOSITIONAL HEARING IN PROCEEDINGS TO TERMINATE HER PARENTAL RIGHTS BASED 

UPON MENTAL ILLNESS AND PERMANENT NEGLECT) 

  

FAMILY LAW. 
  

MOTHER, WHO DEFAULTED, ENTITLED TO DISPOSITIONAL HEARING IN PROCEEDINGS TO 
TERMINATE HER PARENTAL RIGHTS BASED UPON MENTAL ILLNESS AND PERMANENT 

NEGLECT. 
  

The Second Department determined mother's motion to vacate the dispositional portions of the orders terminating her 
parental rights based upon mental illness and permanent neglect should have been granted. Mother defaulted, but moved 
to vacate both the fact-finding a dispositional aspects of the orders: 
  

Family Court improvidently exercised its discretion in denying that branch of the mother's motion which was to 
vacate the dispositional portions of the orders of fact-finding and disposition. Although, in the context of a 
proceeding pursuant to Social Services Law § 384-b to terminate parental rights based on mental illness, a 
separate dispositional hearing is not necessarily required in every case ... , the circumstances of this case were not 
such that a separate dispositional hearing was unwarranted ... . Furthermore, in the case of permanent neglect, the 
Family Court may not dispense with a dispositional hearing in the absence of the consent of the parties ... . 
Consequently, the mother was entitled to vacatur of the dispositional portions of the orders of fact-finding and 
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disposition in the interest of justice ... . Matter of Isabella R.W. (Jessica W.), 2016 NY Slip Op 05715, 2nd Dept 
8-3-16 
  
  
  

  
  
  
  

FAMILY LAW (GRANDMOTHER ENTITLED TO HEARING ON WHETHER SHE HAS STANDING TO PETITION FOR 
VISITATION)/VISITATION (GRANDMOTHER ENTITLED TO HEARING ON WHETHER SHE HAS STANDING TO PETITION FOR 
VISITATION)/GRANDPARENTS (FAMILY LAW, GRANDMOTHER ENTITLED TO HEARING ON WHETHER SHE HAS STANDING 

TO PETITION FOR VISITATION) 

  
FAMILY LAW. 

  
GRANDMOTHER ENTITLED TO HEARING ON WHETHER SHE HAS STANDING TO PETITION 

FOR VISITATION. 
  

The Second Department, in a case related to the cases summarized immediately above and below, determined Family 
Court should not have dismissed grandmother's petition for visitation on standing grounds without first conducting a 
hearing: 
  

Where a grandparent seeks visitation pursuant to Domestic Relations Law § 72(1), the court must undertake a two-
part inquiry ... . First, the court must determine whether the grandparent has standing to petition for visitation based 
on the death of a parent or equitable circumstances ... . Where the court concludes that the grandparent has 
established standing, the court must then determine whether visitation with the grandparent is in the best interests 
of the child ... . In determining whether equitable circumstances confer standing, the court must examine all 
relevant facts ... . "[A]n essential part of the inquiry is the nature and extent of the grandparent-grandchild 
relationship," including whether the grandparent has a meaningful relationship with the child ... . 

  
Here, the grandmother's petition alleged the existence of a sufficient relationship with the child to confer standing 
upon her to seek visitation ... . Further, the information before the Family Court was insufficient to enable it to 
undertake a comprehensive independent review of the standing issue, without a hearing ... . Matter of Weiss v 
Orange County Dept. of Social Servs., 2016 NY Slip Op 05716, 2nd Dept 8-3-16 
  
  
  
  
  
  
  

FAMILY LAW (GRANDMOTHER ENTITLED TO HEARING ON HER PETITION FOR CUSTODY, HEARING SHOULD BE HELD IN 
DISPOSITIONAL PORTION OF PROCEEDINGS TO TERMINATE MOTHER'S PARENTAL RIGHTS)/CUSTODY (GRANDMOTHER 
ENTITLED TO HEARING ON HER PETITION FOR CUSTODY, HEARING SHOULD BE HELD IN DISPOSITIONAL PORTION OF 

PROCEEDINGS TO TERMINATE MOTHER'S PARENTAL RIGHTS)/GRANDPARENTS (FAMILY LAW, GRANDMOTHER ENTITLED 
TO HEARING ON HER PETITION FOR CUSTODY, HEARING SHOULD BE HELD IN DISPOSITIONAL PORTION OF 

PROCEEDINGS TO TERMINATE MOTHER'S PARENTAL RIGHTS) 

  

FAMILY LAW. 
  

GRANDMOTHER ENTITLED TO HEARING ON HER PETITION FOR CUSTODY, HEARING 
SHOULD BE HELD IN DISPOSITIONAL PORTION OF PROCEEDINGS TO TERMINATE 

MOTHER'S PARENTAL RIGHTS. 
  

The Second Department, in a case related to the two cases summarized immediately above, determined grandmother's 
petition for custody should not have been dismissed without a hearing. Mother's parental rights were terminated based 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05715.htm
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upon mental illness and permanent neglect. The Second Department held that grandmother's petition for custody should 
be part of the dispositional hearing in the mother's parental rights proceedings: 
  

A grandparent has standing to seek custody of a child pursuant to Family Court Act article 6 when the child is in 
foster care, and is generally entitled to a hearing ... . While the grandmother was not entitled to an immediate 
hearing on her custody petition prior to the determination made at the conclusion of the fact-finding hearing in the 
termination proceedings against the mother ... , the proper procedural course would have been for the Family Court 
to consider her custody petition in the context of a dispositional hearing in the underlying termination proceedings, 
wherein the court would determine the best interests of the child ... . The grandmother did not testify at the fact-
finding hearing or any of the permanency hearings held in relation to the termination proceedings against the 
mother, and was therefore never afforded the right to be heard on the issues ... . Accordingly, the Family Court 
erred in failing to resolve the custody petition before freeing the child for adoption ... . Matter of Weiss v 
Weiss, 2016 NY Slip Op 05717, 2nd Dept 8-3-16 
  
  
  
  
 
 

 FAMILY LAW IT WAS IN THE BEST INTERESTS OF SIBLINGS TO REMAIN TOGETHER, CUSTODY OF BOTH CHILDREN 

SHOULD HAVE BEEN AWARDED TO FATHER IN THIS MODFICATION PROCEEDING/CUSTODY IT WAS IN THE BEST 
INTERESTS OF SIBLINGS TO REMAIN TOGETHER, CUSTODY OF BOTH CHILDREN SHOULD HAVE BEEN AWARDED TO 

FATHER IN THIS MODFICATION PROCEEDING) 

  

FAMILY LAW. 
  

IT WAS IN THE BEST INTERESTS OF SIBLINGS TO REMAIN TOGETHER, CUSTODY OF BOTH 
CHILDREN SHOULD HAVE BEEN AWARDED TO FATHER IN THIS MODIFICATION 

PROCEEDING. 
  

The Second Department determined Family Court properly awarded custody of Jonathan to father, finding modification of 
custody was justified by changed circumstances. However Family Court erred in failing to award father custody of 
Jonathan's sibling, Madison. It was deemed to be in Madison's best interests to continue living with Jonathan: 
  

... [T]he Supreme Court's determination that the evidence did not demonstrate a sufficient change in circumstances 
warranting modification of the custody provisions of the settlement agreement so as to award the father residential 
custody of the parties' child Madison is not supported by a sound and substantial basis in the record. It "has long 
[been] recognized that it is often in the child's best interests to continue to live with his [or her] siblings" ... , and "the 
courts will not disrupt sibling relationships unless there is an overwhelming need to do so" ... . It is undisputed that 
Jonathan and Madison have a close relationship, and, based upon the recommendations of the children's therapist 
that they should not be separated, the position of the attorney for the children that they should remain with the 
same custodial parent, and evidence that the father demonstrated more of an ability and willingness to assure 
meaningful contact between the children and the mother, and to foster a healthier relationship between the children 
and the mother, than the mother would have fostered between the children and the father, the court should have 
awarded residential custody of Madison to the father ... . Cook v Cook, 2016 NY Slip Op 05743, 2nd Dept 8-10-
16 
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 FAMILY LAW (CHILD SUPPORT PROVISIONS OF A STIPULATION OF SETTLEMENT DID NOT COMPLY WITH THE CHILD 

SUPPORT STANDARDS ACT, PROVISIONS SHOULD HAVE BEEN VACATED)/CHILD SUPPORT STANDARDS ACT (CHILD 
SUPPORT PROVISIONS OF A STIPULATION OF SETTLEMENT DID NOT COMPLY WITH THE CHILD SUPPORT STANDARDS 

ACT, PROVISIONS SHOULD HAVE BEEN VACATED) 

  
  

FAMILY LAW. 
  

CHILD SUPPORT PROVISIONS OF A STIPULATION OF SETTLEMENT DID NOT COMPLY WITH 
THE CHILD SUPPORT STANDARDS ACT, PROVISIONS SHOULD HAVE BEEN VACATED. 

  
The Second Department, reversing Supreme Court, determined the child support provisions of a stipulation of settlement 
(divorce) should have been vacated because the provisions did not comply with the Child Support Standards Act (CSSA): 
  

Domestic Relations Law § 240(1-b)(h) requires a stipulation of settlement providing for a parent's obligation to pay 
basic child support to contain recitals that the parties were advised of the CSSA and "that the basic child support 
obligation provided for therein would presumptively result in the correct amount of child support to be awarded." In 
the event that the stipulation of settlement deviates from the basic child support obligation provided for in the 
CSSA, the stipulation must also "specify the amount that such basic child support obligation would have been and 
the reason or reasons that such agreement or stipulation does not provide for payment of that amount" (Domestic 
Relations Law § 240[1-b][h]). Child support provisions in stipulations or agreements that do not contain these 
recitals are invalid and unenforceable ... . 

  
Here, the child support provision in the parties' stipulation of settlement did not include a calculation of basic child 
support pursuant to the CSSA or a recital that such calculation would result in the presumptively correct amount of 
child support ... . In addition, that provision makes no distinction between the defendant's obligation to pay basic 
child support and his obligation to pay other support for the child not required by statute, such as the child's college 
tuition and other expenses incurred by the child after his 21st birthday. Young v Young, 2016 NY Slip Op 05809, 
2nd Dept 8-17-16 

 
 
 
 
 

FAMILY LAW (MAINTENANCE PORTION OF POSTNUPTIAL AGREEMENT UNCONSCIONABLE)/CONTRACT 
LAW (MAINTENANCE PORTION OF POSTNUPTIAL AGREEMENT UNCONSIONABLE)/UNCONSCIONABLE 

CONTRACT (MAINTENANCE PORTION OF POSTNUPTIAL AGREEMENT UNCONSCIONABLE) 

  
FAMILY LAW, CONTRACT LAW. 

  
MAINTENANCE PORTION OF POSTNUPTIAL AGREEMENT UNCONSCIONABLE. 

  
The Second Department, in an extensive decision covering several marital/separate property and equitable 
distribution issues not summarized here, determined the maintenance portion of a 1988 postnuptial agreement was 
unconscionable and therefore unenforceable: 
  

Here, the Supreme Court properly determined that the maintenance provision of the 1988 postnuptial agreement, 
which provided the plaintiff with only $50,000 in full satisfaction of all claims, would be unconscionable by the time 
a final judgment would be entered in this action. At the time that the parties executed the 1988 postnuptial 
agreement, the defendant owned, among other things, a jewelry business worth at least $3 million, and he was in 
contract to buy a shopping center. Thereafter, during more than 25 years of marriage, the defendant's jewelry 
business underwent tremendous growth while the plaintiff worked there, and the parties lived what can easily be 
described as a lavish lifestyle. Among other things, they owned numerous high-end automobiles and took 
numerous international vacations. For a time, they traveled regularly to the Bahamas on the defendant's yacht. 
Under all the circumstances, the court properly determined that the maintenance provision in the 1988 agreement 
was unconscionable and, thus, unenforceable ... . Maddaloni v Maddaloni, 2016 NY Slip Op 05851, 2nd Dept 8-
24-16 
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 FAMILY LAW (COURT MUST DETERMINE VALUE OF MARITAL PROPERTY, DESPITE PAUCITY OF SUBMITTED 

EVIDENCE, BEFORE DISTRIBUTING IT)/EVIDENCE (FAMILY LAW, COURT MUST DETERMINE VALUE OF MARITAL PROPERTY, 
DESPITE PAUCITY OF SUBMITTED EVIDENCE, BEFORE DISTRIBUTING IT)/MARITAL PROPERTY (COURT MUST 

DETERMINE VALUE OF MARITAL PROPERTY, DESPITE PAUCITY OF SUBMITTED EVIDENCE, BEFORE DISTRIBUTING 
IT)/EQUITABLE DISTRIBUTION (COURT MUST DETERMINE VALUE OF MARITAL PROPERTY, DESPITE PAUCITY OF 

SUBMITTED EVIDENCE, BEFORE DISTRIBUTING IT) 

  
FAMILY LAW, EVIDENCE. 

  
COURT MUST DETERMINE VALUE OF MARITAL PROPERTY, DESPITE PAUCITY OF 

SUBMITTED EVIDENCE, BEFORE DISTRIBUTING IT. 
  

The Second Department determined the trial judge should have determined the value of the marital residence before 
awarding sole title to plaintiff: 
  

We remit the matter for a new trial on the issue of equitable distribution of marital property. Although the parties 
came forward with a paucity of evidence regarding the value of the marital residence, the Supreme Court was 
nevertheless required to determine the value of the property before awarding sole title to the plaintiff. "A 
determination must be made as to the net value of each asset before determining the distribution thereof" ... . In 
circumstances where proof of value is insufficient to make a determination, the court has discretion to, among other 
things, appoint a neutral appraiser and to direct that such appraiser be paid by one or both parties ... . Further, the 
court erred in failing to value and equitably distribute the defendant's investment in a rental property located in 
North Carolina and the parties' remaining interest in property located in Costa Rica. Van Dood v Van Dood, 2016 
NY Slip Op 05858, 2nd Dept 8-24-16 
  

 
 
 
 
 
  
  

FAMILY LAW (ALTHOUGH MOTHER WAS ENTITLED TO CUSTODY AS SOLE SURVIVING PARENT, HER PETITION FOR 
CUSTODY SHOULD NOT HAVE BEEN DISMISSED WITHOUT FINDINGS WHICH WOULD ENTITLE HER CHILDREN TO PETITION 

FOR SPECIAL IMMIGRANT JUVENILE STATUS)/IMMIGRATION LAW (ALTHOUGH MOTHER WAS ENTITLED TO CUSTODY AS 
SOLE SURVIVING PARENT, HER PETITION FOR CUSTODY SHOULD NOT HAVE BEEN DISMISSED WITHOUT FINDINGS 

WHICH WOULD ENTITLE HER CHILDREN TO PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS)/SPECIAL IMMIGRANT 
JUVENILE STATUS (ALTHOUGH MOTHER WAS ENTITLED TO CUSTODY AS SOLE SURVIVING PARENT, HER PETITION FOR 

CUSTODY SHOULD NOT HAVE BEEN DISMISSED WITHOUT FINDINGS WHICH WOULD ENTITLE HER CHILDREN TO PETITION 
FOR SPECIAL IMMIGRANT JUVENILE STATUS) 

  

FAMILY LAW, IMMIGRATION LAW. 
  

ALTHOUGH MOTHER WAS ENTITLED TO CUSTODY AS SOLE SURVIVING PARENT, HER 
PETITION FOR CUSTODY SHOULD NOT HAVE BEEN DISMISSED WITHOUT FINDINGS WHICH 

WOULD ENTITLE HER CHILDREN TO PETITION FOR SPECIAL IMMIGRANT JUVENILE 
STATUS. 

  
The Second Department determined mother's custody petition should not have dismissed. Although mother was 
presumptively entitled to custody as the sole surviving parent, she was seeking findngs which would allow the children to 
apply for special immigrant juvenile status (SIJS): 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05858.htm
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SIJS is a form of immigration relief that affords undocumented children a pathway to lawful permanent residency 
and citizenship ... . Pursuant to 8 USC § 1101(a)(27)(J) ... and 8 CFR 204.11, a "special immigrant" is a resident 
alien who, inter alia, is under 21 years of age, is unmarried, and has been legally committed to, or placed under the 
custody of, an individual appointed by a state or juvenile court. Additionally, for a juvenile to qualify for SIJS, a court 
must find that reunification of the juvenile with one or both of the juvenile's parents is not viable due to parental 
abuse, neglect, abandonment, or a similar basis found under state law ... , and that it would not be in the juvenile's 
best interests to be returned to his or her native country or country of last habitual residence ... . "Only once a state 
juvenile court has issued this factual predicate order may the child, or someone acting on his or her behalf, petition 
the United States Citizenship and Immigration Services [hereinafter USCIS] for SIJS" ... . Ultimately, the 
determination of whether to grant SIJS to a particular juvenile rests with USCIS and its parent agency, the 
Department of Homeland Security. Thus, when making the requisite SIJS findings, the state or juvenile court is not 
actually "rendering an immigration determination" ... . * * * 
  
Here, although the mother was presumptively entitled to custody of the children as their surviving parent ... , "[a] 
natural parent has standing to seek legal custody of his or her child" ... , and "[u]nopposed petitions for custody 
brought by a natural parent have been granted" for SIJS purposes ... . 

  
Accordingly, the Family Court should not have dismissed the custody petition without conducting a hearing and 
considering the children's best interests. Instead, the court should have proceeded to conduct a hearing on the 
petition, which sought a custody order as well as an order making the requisite declaration and special findings so 
as to enable the children to petition for SIJS ... . Matter of Castellanos v Recarte, 2016 NY Slip Op 05755, 2nd 
Dept 8-10-16 
  
 
 
 
 
 
  

FAMILY LAW (CONSTRUCTIVE TRUST PROPERLY IMPOSED UPON THE PROCEEDS OF LIFE INSURANCE TO COVER CHILD 
SUPPORT AND EDUCATION COSTS)/INSURANCE LAW (CONSTRUCTIVE TRUST PROPERLY IMPOSED UPON THE 

PROCEEDS OF LIFE INSURANCE TO COVER CHILD SUPPORT AND EDUCATION COSTS)/CHILD SUPPORT (CONSTRUCTIVE 
TRUST PROPERLY IMPOSED UPON THE PROCEEDS OF LIFE INSURANCE TO COVER CHILD SUPPORT AND EDUCATION 

COSTS)/TRUSTS AND ESTATES (CONSTRUCTIVE TRUST PROPERLY IMPOSED UPON THE PROCEEDS OF LIFE INSURANCE 
TO COVER CHILD SUPPORT AND EDUCATION COSTS) 

  
FAMILY LAW, INSURANCE LAW, TRUSTS AND ESTATES. 

  
CONSTRUCTIVE TRUST PROPERLY IMPOSED UPON THE PROCEEDS OF LIFE INSURANCE 

TO COVER CHILD SUPPORT AND EDUCATION COSTS. 
  

The Second Department determined, where father was ordered to procure life insurance to cover the children's support 
and education costs, and where father died without complying with the order, a constructive trust on the proceeds of other 
life insurance policies was properly imposed in an amount sufficient to cover father's support and education-expense 
obligations: 
  

... [T]he Legislature has provided that a court may require a payor spouse to maintain life insurance to prevent that 
financial injury: "The court may also order a party to purchase, maintain or assign a policy of accident insurance or 
insurance on the life of either spouse, and to designate in the case of life insurance, either spouse or children of the 
marriage, or in the case of accident insurance, the insured spouse as irrevocable beneficiaries during a period of 
time fixed by the court. The obligation to provide such insurance shall cease upon the termination of the spouse's 
duty to provide maintenance, child support or a distributive award" (Domestic Relations Law § 236[B][8][a]). The 
purpose of this provision is not to provide an alternative award of maintenance or child support, but solely to ensure 
that the spouse or children will receive the economic support for payments that would have been due had the payor 
spouse survived ... . Accordingly, where life insurance is appropriate, it should be set in an amount sufficient to 
achieve that purpose ... . It should not be in an amount that would provide a windfall ... . Mayer v Mayer, 2016 NY 
Slip Op 05911, 2nd Dept 8-31-16 
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FORECLOSURE 
  
 
 

FORECLOSURE (REFEREE'S ALLEGED VIOLATION OF A LOCAL COURT RULE DID NOT WARRANT SETTING ASIDE THE 
FORECLOSURE SALE) 

  
FORECLOSURE. 

  
REFEREE'S ALLEGED VIOLATION OF A LOCAL COURT RULE DID NOT WARRANT SETTING 

ASIDE THE FORECLOSURE SALE. 
  

The Second Department, reversing Supreme Court, determined the referee's alleged setting of an "upset price" which 
violated Kings County Supreme Court Civil Term Rules did not warrant setting aside the foreclosure sale: 
  

RPAPL 231 provides, in relevant part, that a court, within one year after a foreclosure sale, "may set the sale aside 
for failure to comply with the provisions of this section as to the notice, time or manner of such sale if a substantial 
right of a party was prejudiced by the defect" (RPAPL 231[6]). " In the exercise of its equitable powers, a court has 
the discretion to set aside a foreclosure sale where there is evidence of fraud, collusion, mistake, or misconduct'" 
... . In order to provide a basis for setting aside a sale, the evidence of fraud, collusion, mistake, or misconduct 
must cast suspicion on the fairness of the sale ... . Furthermore, evidence of a unilateral mistake at the foreclosure 
sale, without more, does not provide a basis to invalidate a sale that was otherwise lawfully conducted ... , and 
belated and unsubstantiated claims are insufficient to establish the existence of fraud, collusion, mistake, or 
misconduct ... . Moreover, mere irregularities by a referee may be disregarded if they do not affect a substantial 
right of a party ... . Clinton Hill Holding 1, LLC v Kathy & Tania, Inc., 2016 NY Slip Op 05844, 1st Dept 8-24-16 
 
 
 
 
 
 

FORECLOSURE (BANK'S PROOF OF STANDING DID NOT MEET THE REQUIREMENTS OF THE BUSINESS RECORDS 
EXCEPTION TO THE HEARSAY RULE)/EVIDENCE (FORECLOSURE, BANK'S PROOF OF STANDING DID NOT MEET THE 

REQUIREMENTS OF THE BUSINESS RECORDS EXCEPTION TO THE HEARSAY RULE)/BUSINESS RECORDS 
(FORECLOSURE, BANK'S PROOF OF STANDING DID NOT MEET THE REQUIREMENTS OF THE BUSINESS RECORDS 

EXCEPTION TO THE HEARSAY RULE) 

  
FORECLOSURE, EVIDENCE. 

  
BANK'S PROOF OF STANDING DID NOT MEET THE REQUIREMENTS OF THE BUSINESS 

RECORDS EXCEPTION TO THE HEARSAY RULE. 
  

The Second Department determined the bank's motion for summary judgment was properly denied because the bank did 
not submit sufficient proof of possession of the note and mortgage at the time the foreclosure action was commenced. 
The proof did not meet the requirements of the business records exception to the hearsay rule. That affiant did not attest 
she was personally familiar with the plaintiff-bank's record-keeping practices and procedures: 
  

Here, the plaintiff attempted to establish its standing by submitting the affidavit of Angela Frye, Vice President of 
Loan Documentation for Wells Fargo Bank, N.A. (hereinafter Wells Fargo), the servicer of the defendant's loan on 
behalf of the plaintiff. Frye averred, in relevant part, that she "reviewed the books and records regularly maintained 
by Wells Fargo in the ordinary course of its business as servicer of Defendant's loan for and on behalf of the Trust," 
and that "Wells Fargo's regularly maintained records reflect that both the original Note ... and the Mortgage were 
physically delivered to the Trust prior to the commencement of this action." The plaintiff failed to demonstrate that 
the records relied upon by Frye were admissible under the business records exception to the hearsay rule (see 
CPLR 4518[a]) because Frye, an employee of Wells Fargo, did not attest that she was personally familiar with the 
plaintiff's record-keeping practices and procedures ... . Deutsche Bank Natl. Trust Co. v Brewton, 2016 NY Slip 
Op 05906, 2nd Dept 8-31-16 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05844.htm
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FRAUD 
 

 
 

FRAUD (FRAUD ALLEGATIONS RELATED TO SALE OF DEFECTIVE RESIDENTIAL MORTGAGE BACKED SECURITIES 
SUFFICIENT TO WITHSTAND MOTION TO DISMISS)/SECURITIES (FRAUD ALLEGATIONS RELATED TO SALE OF DEFECTIVE 

RESIDENTIAL MORTGAGE BACKED SECURITIES SUFFICIENT TO WITHSTAND MOTION TO DISMISS)/RESIDENTIAL 
MORTGAGE BACKED SECURITIES (FRAUD ALLEGATIONS RELATED TO SALE OF DEFECTIVE RESIDENTIAL MORTGAGE 

BACKED SECURITIES SUFFICIENT TO WITHSTAND MOTION TO DISMISS) 

  

FRAUD, SECURITIES. 
  

FRAUD ALLEGATIONS RELATED TO SALE OF DEFECTIVE RESIDENTIAL MORTGAGE 
BACKED SECURITIES SUFFICIENT TO WITHSTAND MOTION TO DISMISS. 

  
The First Department determined plaintiff had sufficiently alleged fraud and aiding and abetting fraud in connection with 
defendants' sale of defective residential mortgage backed securities (RMBS): 
  

Defendants argue that in order to establish justifiable reliance, plaintiffs were required to allege that they sought 
additional information from defendants about the truthfulness of the representations made in the offering 
documents or that they requested the loan files for the loans underlying the RMBS. The level of due diligence 
advocated by defendants requires a prospective purchaser to assume that the credit ratings assigned to the 
securities were fraudulent and to verify them through a detailed retracing of the steps undertaken by the 
underwriter and credit rating agency. We do not require this heightened due diligence standard to support 
justifiable reliance in a pleading concerning such sales of securities by prospectus ... .  
  
... The element of scienter, that is, the requirement that the defendant knew of the falsity of the representation 
being made to the plaintiff, is, of course, the element most likely to be within the sole knowledge of the defendant 
and least amenable to direct proof" ... . All that is required to defeat a motion to dismiss a fraud claim for lack of 
scienter is "a rational inference of actual knowledge" ... . The allegations that defendants were informed about 
defects in the loans they were securitizing because they obtained this information through their own due diligence 
are sufficient to plead scienter ... .  IKB Intl. S.A. v Morgan Stanley, 2016 NY Slip Op 05779, 1st Dept 8-11-16 
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MUNICIPAL LAW 
 

 
MUNICIPAL LAW (USE OF ROADWAY BY PEDESTRIANS AND BICYCLISTS MAY SUFFICE TO SHOW A ROADWAY, NOT USED 

BY VEHICLES, HAS NOT BEEN ABANDONED WITHIN THE MEANING OF THE HIGHWAY LAW)/HIGHWAY LAW (USE OF 
ROADWAY BY PEDESTRIANS AND BICYCLISTS MAY SUFFICE TO SHOW A ROADWAY, NOT USED BY VEHICLES, HAS NOT 

BEEN ABANDONED WITHIN THE MEANING OF THE HIGHWAY LAW)/ABANDONMENT (HIGHWAY LAW, USE OF ROADWAY BY 
PEDESTRIANS AND BICYCLISTS MAY SUFFICE TO SHOW A ROADWAY, NOT USED BY VEHICLES, HAS NOT BEEN 

ABANDONED WITHIN THE MEANING OF THE HIGHWAY LAW) 

  
MUNICIPAL LAW. 

  
USE OF ROADWAY BY PEDESTRIANS AND BICYCLISTS MAY SUFFICE TO SHOW A 

ROADWAY, NOT USED BY VEHICLES, HAS NOT BEEN ABANDONED WITHIN THE MEANING 
OF THE HIGHWAY LAW. 

  
The Second Department, reversing Supreme Court, determined there was a question of whether a roadway had been 
abandoned under Highway Law 205. The court noted that the lack of use by vehicles does not necessarily render a 
roadway abandoned. Use by pedestrians and bicyclists may suffice. The plaintiff demonstrated such recreational use. The 
town raised a question of fact whether the roadway had been abandoned with proof portions of the roadway were 
impassable: 
  

Once a highway exists, it is presumed to continue until the contrary is demonstrated ... . "It will be deemed 
abandoned, however, if it is not traveled or used as a public highway for six years" ... . To show use as a highway, 
there must be evidence that travel proceeds, in forms reasonably normal, along the lines of an existing street ... . 
Automobile use is not determinative in assessing whether a road has been abandoned ... . Indeed, evidence of 
frequent recreational activity may be sufficient to preclude a finding of abandonment ... . Dandomar Co., LLC v 
Town of Pleasant Val. Town Bd., 2016 NY Slip Op 05905, 2nd Dept 8-31-16 

 

 

 

 

 
MUNICIPAL LAW (WAIVER OF SOVEREIGN IMMUNITY ARGUMENT COULD BE CONSIDERED ON APPEAL EVEN THOUGH NOT 
RAISED BELOW, CRITERIA EXPLAINED)/APPEALS (WAIVER OF SOVEREIGN IMMUNITY ARGUMENT COULD BE CONSIDERED 

ON APPEAL EVEN THOUGH NOT RAISED BELOW, CRITERIA EXPLAINED)/IMMUNITY (MUNICIPAL LAW, WAIVER OF 
SOVEREIGN IMMUNITY ARGUMENT COULD BE CONSIDERED ON APPEAL EVEN THOUGH NOT RAISED BELOW, CRITERIA 

EXPLAINED) 

 
  

MUNICIPAL LAW, APPEALS, IMMUNITY. 
  

WAIVER OF SOVEREIGN IMMUNITY ARGUMENT COULD BE CONSIDERED ON APPEAL EVEN 
THOUGH NOT RAISED BELOW, CRITERIA EXPLAINED. 

  
The First Department determined the Port Authority of NY & NJ did not waive sovereign immunity, despite several 
contract provisions requiring several steps to resolve disputes prior to resorting to suit. Because the notice of claim and 
the subsequent filing of a complaint were not timely pursuant to Unconsolidated Law 7107, the complaint was properly 
dismissed. The court noted that, although the waiver of sovereignty argument was not raised below, the appellate court 
could consider the argument (which was rejected). With respect to the powers of the appellate court in this context, the 
court explained: 
  

http://nycourts.gov/reporter/3dseries/2016/2016_05905.htm
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... [W]here a party does not allege new facts, but merely raises a legal argument that appeared upon the face of the 
record, we are free to consider the argument "[s]o long as the issue is determinative and the record on appeal is 
sufficient to permit our review" ... . The waiver argument presents this very circumstance, and therefore, we 
consider [the] waiver argument on this appeal. W&W Steel, LLC v Port Auth. of N.Y. & N.J., 2016 NY Slip Op 
05900, 1st Dept 8-25-16 

 

 
 
 

NEGLIGENCE 
 

 

 NEGLIGENCE (QUESTIONS OF FACT WHETHER ZIP LINE WAS DEFECTIVE AND WHETHER PLAINTIFF KNEW OR SHOULD 

HAVE KNOWN OF THE RISKS OF USING THE ZIP LINE)/ASSUMPTION OF THE RISK (QUESTIONS OF FACT WHETHER ZIP 
LINE WAS DEFECTIVE AND WHETHER PLAINTIFF KNEW OR SHOULD HAVE KNOWN OF THE RISKS OF USING THE ZIP 

LINE)/ZIP LINE (QUESTIONS OF FACT WHETHER ZIP LINE WAS DEFECTIVE AND WHETHER PLAINTIFF KNEW OR SHOULD 
HAVE KNOWN OF THE RISKS OF USING THE ZIP LINE) 

  
NEGLIGENCE. 

  
QUESTIONS OF FACT WHETHER ZIP LINE WAS DEFECTIVE AND WHETHER PLAINTIFF 

KNEW OR SHOULD HAVE KNOWN OF THE RISKS OF USING THE ZIP LINE. 
  

The First Department, reversing Supreme Court, over an extensive dissent, determined questions of fact about whether a 
zip line was negligently constructed and whether the risks of using the zip line were obvious precluded summary judgment 
in favor of defendant. Defendant (Skoler) designed and built the zip line with plaintiff's assistance. Plaintiff alleged the 
braking system did not work when he used the zip line and he was injured when he struck the end-point tree and fell off 
the seat onto a boulder: 
  

Plaintiff concedes that, had he merely lost his grip and fallen off the seat while riding the zip line, he would be 
barred from recovery because that is an inherent risk of zip-lining. However, his claim is not that he fell victim to 
such a common hazard. Rather, it is that the zip line was negligently constructed by defendant and that he had no 
way of knowing that. A person cannot be said to have assumed the risk of being injured by faulty equipment when 
he was unaware that the equipment was faulty ... .  

  
The record is replete with facts that prevent us from determining, as a matter of law, that any risk encountered by 
plaintiff was inherent in zip-lining and not enhanced by Skoler's negligence, or that it was, or should have been, 
obvious to plaintiff. Even in granting the motion, the motion court conceded that there was evidence that the brake 
malfunctioned. Indeed, plaintiff testified that he failed to slow down as Skoler had done only moments before, even 
though his ride was not otherwise any different from Skoler's. Thus, we can assume for purposes of this motion that 
the brake failed ... . Zelkowitz v Country Group, Inc., 2016 NY Slip Op 05732, 1st Dept 8-4-16 
  
  
  
  
  
  
 
 
 
 
 
 
 
 
  
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05900.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05900.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05732.htm


43 

 

NEGLIGENCE (DEFENDANTS DID NOT DEMONSTRATE PLACEMENT OF A FLOWER POT NEAR THE BASKETBALL COURT 
DID NOT UNREASONABLY INCREASE THE INHERENT RISKS OF PLAYING BASKETBALL, SUMMARY JUDGMENT SHOULD 
NOT HAVE BEEN GRANTED)/ASSUMPTION OF RISK (DEFENDANTS DID NOT DEMONSTRATE PLACEMENT OF A FLOWER 

POT NEAR THE BASKETBALL COURT DID NOT UNREASONABLY INCREASE THE INHERENT RISKS OF PLAYING 
BASKETBALL, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED)/BASKETBALL (ASSUMPTION OF 

RISK, DEFENDANTS DID NOT DEMONSTRATE PLACEMENT OF A FLOWER POT NEAR THE BASKETBALL COURT DID NOT 
UNREASONABLY INCREASE THE INHERENT RISKS OF PLAYING BASKETBALL, SUMMARY JUDGMENT SHOULD NOT HAVE 

BEEN GRANTED) 

  

NEGLIGENCE. 
  

DEFENDANTS DID NOT DEMONSTRATE PLACEMENT OF A FLOWER POT NEAR THE 
BASKETBALL COURT DID NOT UNREASONABLY INCREASE THE INHERENT RISKS OF 
PLAYING BASKETBALL, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED. 

  
The Second Department, reversing Supreme Court, determined defendant failed to make out a prima facie case 
warranting summary judgment. Plaintiff was injured playing basketball on defendant's property when he fell on a flower 
pot which was near the post supporting the backboard. The evidence failed to eliminate a triable issue whether the 
placement of the flower pot unreasonably increased the inherent risks: 
  

... [D]efendants failed to establish, prima facie, that the doctrine of primary assumption of the risk barred the 
plaintiff's recovery. The evidence submitted by the defendants, including testimony as to the size and placement of 
the flowerpot in close proximity to the paved court, failed to eliminate a triable issue as to whether its placement 
unreasonably increased the inherent risks of the activity ... . Moreover, contrary to their contention, the defendants 
failed to establish, prima facie, that they did not create or have actual or constructive notice of the alleged condition 
... .  Simone v Doscas, 2016 NY Slip Op 05709, 2nd Dept 8-3-16 
  
  
  
  
 
 

 
NEGLIGENCE (ELEVATED PLATFORM NOT A DANGEROUS CONDITION AS A MATTER OF LAW)/DANGEROUS 

CONDITION (ELEVATED PLATFORM NOT A DANGEROUS CONDITION AS A MATTER OF LAW)/SLIP AND FALL (ELEVATED 
PLATFORM NOT A DANGEROUS CONDITION AS A MATTER OF LAW) 

  
NEGLIGENCE. 

  
ELEVATED PLATFORM NOT A DANGEROUS CONDITION AS A MATTER OF LAW. 

  
The First Department affirmed summary judgment to the defendants in this slip and fall case. Plaintiff fell off an elevated 
platform. However the platform and steps were well-marked and well-lit and plaintiff testified she fell because she was not 
looking down. The defendants therefore demonstrated the platform did not constitute a dangerous condition as a matter of 
law: 
  

... [P]laintiff alleges that she was injured when she fell off an elevated display platform in defendants' store. 
Defendants submitted evidence demonstrating that the platform and steps leading to the platform were not 
dangerous conditions as a matter of law through photographic evidence showing that the steps of the platform 
were clearly demarcated with thick black lines which contrasted with the light color of the floorboards. The evidence 
also showed that the steps were well lit and free of debris ... . 

  
Furthermore, plaintiff testified that she turned and stepped without looking down because she was seeking a sales 
associate and that the steps played no part in her fall ... . Pinkham v West Elm, 2016 NY Slip Op 05899, 1st Dept 
8-25-16 
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 NEGLIGENCE (FACT THAT PLAINTIFF SLIPPED AND FELL ON A MARBLE FLOOR DID NOT ESTABLISH THE CAUSE OF THE 

FALL, COMPLAINT SHOULD HAVE BEEN DISMISSED)/SLIP AND FALL (FACT THAT PLAINTIFF SLIPPED AND FELL ON A 
MARBLE FLOOR DID NOT ESTABLISH THE CAUSE OF THE FALL, COMPLAINT SHOULD HAVE BEEN DISMISSED) 

  
NEGLIGENCE. 

  
FACT THAT PLAINTIFF SLIPPED AND FELL ON A MARBLE FLOOR DID NOT ESTABLISH THE 

CAUSE OF THE FALL, COMPLAINT SHOULD HAVE BEEN DISMISSED. 
  

The Second Department, reversing Supreme Court, determined the slip and fall case should have been dismissed. 
Although plaintiff alleged she slipped on a marble floor, she did not know the cause of her fall: 
  

The defendants established their prima facie entitlement to judgment as a matter of law by submitting evidence, 
including a transcript of the plaintiff's deposition testimony, which demonstrated that the plaintiff was unable to 
identify the cause of her fall ... . Scimone v LT Propco, LLC, 2016 NY Slip Op 05915, 2nd Dept 8-31-16 

  
  
 
  
  
  

NEGLIGENCE (QUESTION OF FACT WHETHER EMPLOYER VICARIOUSLY LIABLE FOR NEGLIGENCE OF AN INDEPENDENT 
CONTRACTOR)/EMPLOYMENT LAW (QUESTION OF FACT WHETHER EMPLOYER VICARIOUSLY LIABLE FOR NEGLIGENCE 

OF AN INDEPENDENT CONTRACTOR)/INDEPENDENT CONTRACTORS (QUESTION OF FACT WHETHER EMPLOYER 
VICARIOUSLY LIABLE FOR NEGLIGENCE OF AN INDEPENDENT CONTRACTOR) 

  
NEGLIGENCE, EMPLOYMENT LAW. 

  
QUESTION OF FACT WHETHER EMPLOYER VICARIOUSLY LIABLE FOR NEGLIGENCE OF AN 

INDEPENDENT CONTRACTOR. 
  

The Second Department determined there was a question of fact whether the employer, Vertical, could be held vicariously 
liable for the actions of an independent contractor, On Guard. On Guard provided security for a parking lot owned by 
Vertical. Plaintiff was injured when struck by a remote-controlled toy car which was apparently being operated in the 
parking lot with a security guard's knowledge: 
  

"Generally, a party who retains an independent contractor, as distinguished from a mere employee or servant, is 
not liable for the independent contractor's negligent acts'" ... . "One of the exceptions to this general rule is the 
nondelegable duty exception, which is applicable where the party is under a duty to keep premises safe'" ... . In 
such instances, the party " is vicariously liable for the fault of the independent contractor because a legal duty is 
imposed on it which cannot be delegated'" ... . 

  
Here, the evidence submitted by the moving defendants raised triable issues of fact regarding whether On Guard 
was negligent in performing its security duties, and whether the moving defendants were vicariously liable for On 
Guard's negligence based on their nondelegable duty to keep the premises safe... . Pesante v Vertical Indus. 
Dev. Corp., 2016 NY Slip Op 05854, 2nd Dept 8-24-16 
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NEGLIGENCE (PLAINTIFF'S FAILURE TO TURN OVER A VIDEOTAPE OF THE EVENT AT WHICH PLAINTIFF WAS INJURED DID 
NOT WARRANT THE DISMISSAL OF THE COMPLAINT DURING THE JURY TRIAL)/EVIDENCE (CIVIL, PLAINTIFF'S FAILURE TO 
TURN OVER A VIDEOTAPE OF THE EVENT AT WHICH PLAINTIFF WAS INJURED DID NOT WARRANT THE DISMISSAL OF THE 

COMPLAINT DURING THE JURY TRIAL) 

  
NEGLIGENCE, EVIDENCE. 

  
PLAINTIFF'S FAILURE TO TURN OVER A VIDEOTAPE OF THE EVENT AT WHICH PLAINTIFF 

WAS INJURED DID NOT WARRANT THE DISMISSAL OF THE COMPLAINT DURING THE JURY 
TRIAL. 

  
The First Department, reversing Supreme Court's dismissal of the complaint during trial, determined the plaintiff's failure 
to turn over a videotape of the event during which plaintiff allegedly tripped on a cord and fell did not justify dismissing the 
complaint. On the third day of the trial plaintiff testified she had found a videotape of the event which had been misplaced. 
The videotape did not show the trip and fall, but allegedly did show the cord which caused the fall: 
  

Under the particular circumstances of this case, the court abused its discretion in dismissing the complaint due to 
plaintiff's belated disclosure of a video. Although CPLR 3101(i) requires disclosure of "any films, photographs, 
video tapes or audio tapes" of a party upon demand ... , there was insufficient evidence of willful or contumacious 
conduct on plaintiff's part, or prejudice to [defendant], to warrant the dismissal of her complaint in the midst of the 
jury trial ,,,, even if the dismissal was without prejudice. 

  
There was no court order directing plaintiff to produce the video, and [defendant's] discovery demands only 
requested that she produce photographs. Furthermore, plaintiff, who claimed to have misplaced the video, did not 
seek to introduce the edited video, which did not show her fall, into evidence at trial, and was willing to consent to 
its preclusion, the striking of her testimony concerning its existence, and a curative instruction, even though she 
believed the video to be favorable to her because it showed a cord across the floor and one of 
[defendant's] principals standing in the vicinity. Fox v Grand Slam Banquet Hall, 2016 NY Slip Op 05897, 1st 
Dept 8-25-16 

  
 
 
 
 
 

 NEGLIGENCE (SLIP AND FALL, LANDLORD-TENANT, LEASE TERMS ALLOWED JURY TO BE INSTRUCTED ON TENANT'S 

POTENTIAL LIABILITY FOR A SIDEWALK SLIP AND FALL)/LANDLORD-TENANT (NEGLIGENCE, SLIP AND FALL, LEASE TERMS 
ALLOWED JURY TO BE INSTRUCTED ON TENANT'S POTENTIAL LIABILITY FOR A SIDEWALK SLIP AND FALL)/SLIP AND FALL 

(LANDLORD-TENANT, LEASE TERMS ALLOWED JURY TO BE INSTRUCTED ON TENANT'S POTENTIAL LIABILITY FOR A 
SIDEWALK SLIP AND FALL)/SIDEWALKS (SLIP AND FALL, LANDLORD-TENANT, LEASE TERMS ALLOWED JURY TO BE 

INSTRUCTED ON TENANT'S POTENTIAL LIABILITY FOR A SIDEWALK SLIP AND FALL) 

  
NEGLIGENCE, LANDLORD-TENANT. 

  
LEASE TERMS ALLOWED JURY TO BE INSTRUCTED ON TENANT'S POTENTIAL LIABILITY 

FOR A SIDEWALK SLIP AND FALL. 
  

The Second Department determined the jury was properly instructed to consider a tenant's liability for a sidewalk slip and 
fall based upon the terms of the lease: 
  

... [T]he Supreme Court properly submitted the issue of the tenant's negligence to the jury. "Administrative Code of 
the City of New York § 7-210 imposes a nondelegable duty on a property owner to maintain and repair the sidewalk 
abutting its property" ... . Generally, the "provisions of a lease obligating a tenant to repair the sidewalk do not 
impose on the tenant a duty to a third party, such as the plaintiff" ... . However, where a lease agreement is "so 
comprehensive and exclusive as to sidewalk maintenance as to entirely displace the landowner's duty to maintain 
the sidewalk," the tenant may be liable to a third party ... . Here, the owner demonstrated that a rider to the subject 
lease requiring the tenant to, at its own cost and expense, keep and maintain the sidewalk "in thorough repair and 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05897.htm
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good order," was so comprehensive and exclusive as to entirely displace the owner's duty to maintain the sidewalk 
... . Paperman v 2281 86th St. Corp., 2016 NY Slip Op 05747, 2nd Dept 8-10-16 
 

 
 
 
 
 

 NEGLIGENCE (SLIP AND FALL, LANDLORD'S RIGHT TO ENTER TO MAKE REPAIRS DOES NOT CREATE A DUTY TO MAKE 

REPAIRS)/LANDLORD-TENANT (SLIP AND FALL, LANDLORD'S RIGHT TO ENTER TO MAKE REPAIRS DOES NOT CREATE A 
DUTY TO MAKE REPAIRS)/SLIP AND FALL (LANDLORD'S RIGHT TO ENTER TO MAKE REPAIRS DOES NOT CREATE A DUTY 

TO MAKE REPAIRS) 

  
NEGLIGENCE, LANDLORD-TENANT. 

  
LANDLORD'S RIGHT TO ENTER TO MAKE REPAIRS DOES NOT CREATE A DUTY TO MAKE 

REPAIRS. 
  

In finding the out-of-possession landlord was entitled to summary judgment in this slip and fall case, the Second 
Department noted that the landlord's reservation of a right to enter the property to inspect and make repairs does not 
impose a duty to make repairs. The plaintiff alleged she slipped on ice in the workplace parking lot: 
  

Here, the plaintiff alleged that the defendant breached a common-law duty to keep the premises in a reasonably 
safe condition. The defendant established its prima facie entitlement to judgment as a matter of law by submitting 
proof that it was an out-of-possession landlord and, thus, had no duty to perform repairs or remove snow and ice 
from the premises ... . In opposition, the plaintiff failed to raise a triable issue of fact as to whether the defendant 
had a duty to remove snow or ice under statute or regulation, the terms of the lease, or a course of conduct ... . A 
landlord's reservation of the right to enter property to inspect and make repairs does not in itself give rise to a duty 
to make repairs ... . Keum Ok Han v Kemp, Pin & Ski, LLC, 2016 NY Slip Op 05908, 2nd Dept 8-31-16 

  
 
 
 
 
  
  

NEGLIGENCE (DEFENDANTS DID NOT DEMONSTRATE SURGICAL CONSENT FORM COMPLIED WITH THE ACCEPTED 
STANDARD OF DISCLOSURE, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED)/MEDICAL 

MALPRACTICE (DEFENDANTS DID NOT DEMONSTRATE SURGICAL CONSENT FORM COMPLIED WITH THE ACCEPTED 
STANDARD OF DISCLOSURE, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED)/INFORMED CONSENT (MEDICAL 

MALPRACTICE, DEFENDANTS DID NOT DEMONSTRATE SURGICAL CONSENT FORM COMPLIED WITH THE ACCEPTED 
STANDARD OF DISCLOSURE, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED) 

  

NEGLIGENCE, MEDICAL MALPRACTICE. 
  

DEFENDANTS DID NOT DEMONSTRATE SURGICAL CONSENT FORM COMPLIED WITH THE 
ACCEPTED STANDARD OF DISCLOSURE, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN 

GRANTED. 
  

The Second Department, reversing Supreme Court, determined defendants did not submit sufficient evidence to warrant 
dismissal of the "lack of informed consent" cause of action. Plaintiff alleged the breast implants she received were not of 
the type and size she requested . The proof submitted by the defendants did not demonstrate the consent form at issued 
complied with the standard for disclosure in this context: 
  

Although the defendants demonstrated that they cannot be held liable for lack of informed consent based upon the 
size of the implants used, the defendants failed to establish that they cannot be held liable for lack of informed 
consent based on the type of implants used. The consent forms signed by the plaintiff stated that she would be 
receiving "gel" implants, but did not identify the particular brand or manufacturer of the implants. Although the 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05747.htm
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defendants' expert averred that the operative report indicated that "Palaia explained the risks, benefits and 
alternatives to [the plaintiff] prior to the procedure," and noted that consent forms were signed, he failed to aver that 
"the consent form complied with the prevailing standard for such disclosures applicable to reasonable practitioners 
performing the same kind of surgery" ... . Whitnum v Plastic & Reconstructive Surgery, P.C., 2016 NY Slip Op 
05710, 2nd Dept 8-3-16 
  
  
  
 
 
 
 

 NEGLIGENCE (INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY ACT, CITY CAN NOT BE SUED FOR NEGLIGENT 

INVESTIGATION; NEW YORK DOES NOT RECOGNIZE A CAUSE OF ACTION FOR NEGLIGENT INVESTIGATION)/MUNICIPAL 
LAW (INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY ACT, CITY CAN NOT BE SUED FOR NEGLIGENT 

INVESTIGATION; NEW YORK DOES NOT RECOGNIZE A CAUSE OF ACTION FOR NEGLIGENT 
INVESTIGATION)/GOVERNMENTAL IMMUNITY (INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY ACT, CITY CAN NOT 

BE SUED FOR NEGLIGENT INVESTIGATION; NEW YORK DOES NOT RECOGNIZE A CAUSE OF ACTION FOR NEGLIGENT 
INVESTIGATION)/CHILD ABUSE (INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY ACT, CITY CAN NOT BE SUED FOR 

NEGLIGENT INVESTIGATION; NEW YORK DOES NOT RECOGNIZE A CAUSE OF ACTION FOR NEGLIGENT 
INVESTIGATION)/NEGLIGENT INVESTIGATION OF CHILD ABUSE (INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY 
ACT, CITY CAN NOT BE SUED FOR NEGLIGENT INVESTIGATION; NEW YORK DOES NOT RECOGNIZE A CAUSE OF ACTION 

FOR NEGLIGENT INVESTIGATION) 

  

  
NEGLIGENCE, MUNICIPAL LAW, GOVERNMENTAL IMMUNITY. 

  
INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY ACT, CITY CAN NOT BE SUED FOR 
NEGLIGENT INVESTIGATION; NEW YORK DOES NOT RECOGNIZE A CAUSE OF ACTION FOR 

NEGLIGENT INVESTIGATION. 
  

The Second Department determined the City of New York was immune from a suit alleging the negligent investigation of 
child abuse, leading to the child's death two years later. The court also noted that New York does not recognize a cause 
of action for negligent investigation or prosecution: 
  

... [T]he defendants contended and established that they engaged in discretionary conduct in investigating the 
report of abuse in 2003, and thus cannot be held liable for the manner in which the investigation was performed 
under the doctrine of governmental immunity ... . A government's performance of a governmental function, when 
discretionary in nature, cannot result in liability .. . Discretionary acts "involve the exercise of reasoned judgment 
which could typically produce different acceptable results" ... . The defendants demonstrated that the subject 
investigation consisted of a series of discretionary acts ... , and that this was not a situation in which no discretion 
or judgment was exercised. In any event, the defendants also demonstrated their prima facie entitlement to 
judgment as a matter of law by establishing that New York does not recognize a cause of action sounding in 
negligent investigation or negligent prosecution ... . Hines v City of New York, 2016 NY Slip Op 05794, 2nd Dept 
8-17-16 
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NEGLIGENCE (LESSEE AND CITY NOT LIABLE FOR HOLE IN SIDEWALK; DEFECT WAS NOT IN THE CURB CUT OR 
PEDESTRIAN RAMP FOR WHICH THE ABUTTING PROPERTY OWNER WOULD NOT BE RESPONSIBLE)/MUNICIPAL LAW 

(SIDEWALK SLIP AND FALL, LESSEE AND CITY NOT LIABLE FOR HOLE IN SIDEWALK; DEFECT WAS NOT IN THE CURB CUT 
OR PEDESTRIAN RAMP FOR WHICH THE ABUTTING PROPERTY OWNER WOULD NOT BE RESPONSIBLE)/LANDLORD-

TENANT (LESSEE AND CITY NOT LIABLE FOR HOLE IN SIDEWALK; DEFECT WAS NOT IN THE CURB CUT OR PEDESTRIAN 
RAMP FOR WHICH THE ABUTTING PROPERTY OWNER WOULD NOT BE RESPONSIBLE)/SIDEWALKS (LESSEE AND CITY 

NOT LIABLE FOR HOLE IN SIDEWALK; DEFECT WAS NOT IN THE CURB CUT OR PEDESTRIAN RAMP FOR WHICH THE 
ABUTTING PROPERTY OWNER WOULD NOT BE RESPONSIBLE)/SLIP AND FALL (LESSEE AND CITY NOT LIABLE FOR HOLE 

IN SIDEWALK; DEFECT WAS NOT IN THE CURB CUT OR PEDESTRIAN RAMP FOR WHICH THE ABUTTING PROPERTY 
OWNER WOULD NOT BE RESPONSIBLE) 

  

NEGLIGENCE, MUNICIPAL LAW, LANDLORD-TENANT. 
  

LESSEE AND CITY NOT LIABLE FOR HOLE IN SIDEWALK; DEFECT WAS NOT IN THE CURB 
CUT OR PEDESTRIAN RAMP FOR WHICH THE ABUTTING PROPERTY OWNER WOULD NOT 

BE RESPONSIBLE. 
  

The Second Department determined the lessee of property abutting a sidewalk and the city (NYC) were entitled to 
summary judgment in this slip and fall case. The city argued it did not have prior written notice of the hole in the sidewalk. 
The lessee, El Fuerte, argued it did not create the dangerous condition, did not violate any statute or ordinance, and the 
lease imposed no duty to repair the sidewalk. With regard to the liability of the abutting property owner, the court noted 
that, although a curb cut and pedestrian ramp leading from a sidewalk to the street are not the responsibility of the 
abutting property owner, the defect here was not in the curb cut or ramp: 
  

... [A] lessee of property which abuts a public sidewalk owes no duty to maintain the sidewalk in a safe condition, 
and liability may not be imposed upon it for injuries sustained as a result of a dangerous condition in the sidewalk, 
except where the abutting lessee either created the condition, voluntarily but negligently made repairs, caused the 
condition to occur because of some special use, or violated a statute or ordinance placing upon the lessee the 
obligation to maintain the sidewalk which imposes liability upon the lessee for injuries caused by a violation of that 
duty ... . * * * ... [A] provision of a lease which obligates a tenant to repair a sidewalk does not impose on the tenant 
a duty to a third party, such as the plaintiff. Martin v Rizzatti, 2016 NY Slip Op 05797, 2nd Dept 8-17-16 
  
  
 

 
 

REAL PROPERTY 
 
 
 

REAL PROPERTY (JUSTIFIABLE RELIANCE ON PLAINTIFF'S INACTION RE A FORGED DEED NOT DEMONSTRATED, CRITERIA 
FOR EQUITABLE ESTOPPEL THEREFORE NOT MET)/EQUITABLE ESTOPPEL (JUSTIFIABLE RELIANCE ON PLAINTIFF'S 
INACTION RE A FORGED DEED NOT DEMONSTRATED, CRITERIA FOR EQUITABLE ESTOPPEL THEREFORE NOT MET) 

  
REAL PROPERTY. 

  
JUSTIFIABLE RELIANCE ON PLAINTIFF'S INACTION RE A FORGED DEED NOT 

DEMONSTRATED, CRITERIA FOR EQUITABLE ESTOPPEL THEREFORE NOT MET. 
  

The Second Department determined defendant was not entitled to summary judgment in a quiet title action under the 
doctrine of equitable estoppel. Plaintiff alleged a deed which purported to transfer her title to the property was forged. 
Defendant, citing the delay in plaintiff's taking action, sought dismissal of the complaint on equitable estoppel grounds. 
The Second Department determined the "justifiable reliance" element of equitable estoppel had not been demonstrated: 
  

Although [defendant] made a prima facie showing that the plaintiff knew of the allegedly forged deed transferring 
title from her to Edward Wallace, unjustifiably delayed almost two years in commencing this action from the time 
she was advised to do so by the Kings County District Attorney's Office, and intended her delay to be acted upon, 
and that [defendant] lacked knowledge of the allegedly forged deed and prejudicially changed its position ... , 
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[defendant] failed to establish, prima facie, that its reliance upon the plaintiff's conduct was justified ... . Wallace v 
BSD-M Realty, LLC, 2016 NY Slip Op 05917, 2nd Dept 8-31-16 
  
  

 
 

REAL PROPERTY TAX LAW 
 
 

REAL PROPERTY TAX LAW (NON-PROFIT RETREAT ENTITLED TO REAL PROPERTY TAX EXEMPTION FOR ENTIRE 
PROPERTY, NOT JUST THE DEVELOPED PORTION)/TAX EXEMPTION (REAL PROPERTY, NON-PROFIT RETREAT ENTITLED 

TO REAL PROPERTY TAX EXEMPTION FOR ENTIRE PROPERTY, NOT JUST THE DEVELOPED PORTION) 

  
REAL PROPERTY TAX LAW. 

  
NON-PROFIT RETREAT ENTITLED TO REAL PROPERTY TAX EXEMPTION FOR ENTIRE 

PROPERTY, NOT JUST THE DEVELOPED PORTION. 
  

The Second Department, reversing Supreme Court, determined the owner of a retreat (Greentree, a non-profit) )was 
entitled to a real property tax exemption for the entirety of the property, not just the developed portion: 
  

On this appeal, the record supports the conclusion that Greentree is organized exclusively for an exempt purpose 
within the meaning of RPTL 420-a(1)(a), and that its conference center was used for that exempt purpose during 
the tax year 2013/2014 ... . Indeed, the Assessors do not dispute this conclusion. Rather, the Assessors contend 
that undeveloped portions of the property are not integral to the use of the structures on the property as a retreat 
and conference center, and thus, the entire subject property is not "used exclusively" for carrying out Greentree's 
exempt purpose as required by RPTL 420-a(1)(a). 

  
The term "exclusively," in the context of RPTL 420-a, "is not to be read literally" ... , and "has been broadly defined 
to connote principal or primary such that purposes and uses merely auxiliary or incidental to the main and exempt 
purpose and use will not defeat the exemption" ... . "Thus, whether property is used exclusively' for purposes of 
section 420-a is dependent upon whether the primary use' of the property is in furtherance of permitted purposes" 
... . 

  
Here, Greentree demonstrated that the entire property should be considered as a single unit and that it is used 
exclusively for tax exempt purposes. More specifically, Greentree offered proof that the undeveloped area is an 
integral part of the property, regardless of the frequency of use, because it served to preserve the character of the 
remaining property and, thus, is entitled to exemption ... . Matter of Greentree Found. v Assessor & Bd. of 
Assessors of County of Nassau, 2016 NY Slip Op 05861, 2nd Dept 8-24-16 

 
 

 

RETIREMENT AND SOCIAL SECURITY LAW 
 

RETIREMENT AND SOCIAL SECURITY LAW (ACCIDENTAL DISABILITY RETIREMENT BENEFITS, HEARING OFFICER APPLIED 
THE WRONG REVIEW STANDARD, NEW HEARING ORDERED)/POLICE OFFICERS (ACCIDENTAL DISABILITY RETIREMENT 

BENEFITS, HEARING OFFICER APPLIED THE WRONG REVIEW STANDARD, NEW HEARING ORDERED)/ACCIDENTAL 
DISABILITY RETIREMENT BENEFITS (POLICE OFFICERS,  HEARING OFFICER APPLIED THE WRONG REVIEW STANDARD, 

NEW HEARING ORDERED) 

  

RETIREMENT AND SOCIAL SECURITY LAW. 
  

HEARING OFFICER APPLIED THE WRONG REVIEW STANDARD, NEW HEARING ORDERED. 
  

The Third Department annulled the determination and sent the matter back for a new hearing because the hearing officer 
applied the wrong legal standard. The matter concerned a police officer seeking accidental disability retirement benefits: 

http://nycourts.gov/reporter/3dseries/2016/2016_05917.htm
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... [T]he Hearing Officer applied the incorrect legal standard in rendering her decision. Specifically, the Hearing 
Officer confined her analysis to whether the initial determination was supported by substantial evidence, rather than 
undertaking a "'redetermination'" and exercising "'the same powers upon such hearing as upon the original 
application'" ... . As this Court recently noted in Matter of DeMaio v DiNapoli (137 AD3d 1545, 1545-1546 [2016]), 
such deficiency constitutes an error of law requiring annulment of the determination. Matter of Bodenmiller v 
DiNapoli, 2016 NY Slip Op 05894, 3rd Dept 8-25-16 

  
  
  
  
  
  
  

RETIREMENT AND SOCIAL SECURITY LAW (POLICE OFFICER'S SLIP AND FALL DURING A BURGLARY INVESTIGATION NOT 
AN ACCIDENT)/POLICE OFFICERS (ACCIDENTAL DISABILITY RETIREMENT BENEFITS, POLICE OFFICER'S SLIP AND FALL 

DURING A BURGLARY INVESTIGATION NOT AN ACCIDENT)/ACCIDENTAL DISABILITY RETIREMENT BENEFITS (POLICE 
OFFICER'S SLIP AND FALL DURING A BURGLARY INVESTIGATION NOT AN ACCIDENT) 

  
  

RETIREMENT AND SOCIAL SECURITY LAW. 
  

POLICE OFFICER'S SLIP AND FALL DURING A BURGLARY INVESTIGATION NOT AN 
ACCIDENT. 

  
The Third Department determined the police officer's slip and fall on a wet stair was not an accident entitling him to 
accidental disability retirement benefits: 
  

Petitioner's search of the residence following the burglary was a part of his routine duties as a police officer. He 
acknowledged that it was lightly raining when he conducted the search and, although he did not see water pooling 
on the stairs, he believed that they were wet. He stated that he did not realize that the stairs were slippery until his 
foot slipped on the top stair. Notwithstanding this, petitioner could have reasonably anticipated the slippery 
condition of the stairs under the circumstances presented ... . Matter of Magistro v DiNapoli, 2016 NY Slip Op 
05893, 3rd Dept 8-25-16 

  

 
 

TRUSTS AND ESTATES 
 

TRUSTS AND ESTATES (MORE THAN A YEAR'S DELAY IN PUBLIC ADMINISTRATOR'S SEEKING SUBSTITUTION FOR 
DECEASED IN A MEDICAL MALPRACTICE ACTION ADEQUATELY EXPLAINED)/CIVIL PROCEDURE (TRUSTS AND 

ESTATES, MORE THAN A YEAR'S DELAY IN PUBLIC ADMINISTRATOR'S SEEKING SUBSTITUTION FOR DECEASED IN A 
MEDICAL MALPRACTICE ACTION ADEQUATELY EXPLAINED) 

  
  

TRUSTS AND ESTATES, CIVIL PROCEDURE. 
  

MORE THAN A YEAR'S DELAY IN PUBLIC ADMINISTRATOR'S SEEKING SUBSTITUTION FOR 
DECEASED IN A MEDICAL MALPRACTICE ACTION ADEQUATELY EXPLAINED. 

  
The First Department, over a dissent, determined the Public Administrator's late motion (CPLR 1021) for substitution (for 
the deceased plaintiff) in a medical malpractice action was properly granted. There was a delay of more than one year 
after letters testamentary were issued before substitution was sought. The delay was essentially caused by law office 
failure. With respect to a reasonable excuse for the delay, the court wrote: 
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http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05893.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_05893.htm


51 

 

... [T]he record shows that there was a dispute between two of [the deceased's] children as to who would 
administer the estate, and that the Public Administrator's counsel was on maternity leave for five months. In 
addition, in this case, inadvertent errors in drafting the agreement to retain counsel accounted for some of the 
delay. Thus, ... there are circumstances present that "adequately explain[] the delay in issue" ... . Public Adm'r, as 
Adm'r of the Estate of Ronald Simpson v Levine, 2016 NY Slip Op 05896, 1st Dept 8-25-16 

 
 

UNEMPLOYMENT INSURANCE 
  
 

UNEMPLOYMENT INSURANCE (EXOTIC DANCERS WERE EMPLOYEES) 

  

UNEMPLOYMENT INSURANCE. 
  

EXOTIC DANCERS WERE EMPLOYEES. 
  

The Third Department determined exotic dancers were employees entitled to unemployment insurance benefits: 
  

The record reflects that the club would evaluate prospective dancers and instruct those who were inexperienced to 
observe a more experienced dancer. If the club determined that a dancer was "unappealing," the dancer would not 
be permitted to continue to perform. Additionally, the dancers were required to present proof of legal age and 
citizenship or their services would not be engaged. The club charged patrons an admission fee and set the prices 
that the dancers would charge patrons for private one-on-one dances, with the club retaining a percentage thereof, 
and patrons would pay the club's bartender for the private dances. While the dancers could set their own 
schedules, the club would compile a nightly list of the dancers scheduled to perform and post it on its website. 
Finally, the club provided the stage, private dance rooms, lighting and sound equipment, while the dancers 
supplied their own costumes and music. Matter of Greystoke Indus. LLC (Commissioner of Labor), 2016 NY 
Slip Op 05890, 3rd Dept 8-25-16 

 
  

  
 
 

WORKERS’ COMPENSATION LAW 
 

WORKERS' COMPENSATION LAW (CLAIMANT DID NOT DEMONSTRATE SUFFICIENT ATTEMPTS TO RETURN TO WORK TO 
WARRANT BENEFITS; TOTAL INDUSTRIAL DISABILITY CLAIM SENT BACK, JUDGE AND BOARD FAILED TO DISCUSS THE 

RELEVANT FACTORS IN THE DENIAL OF THAT CLAIM) 

  
WORKERS' COMPENSATION LAW. 

  
CLAIMANT DID NOT DEMONSTRATE SUFFICIENT ATTEMPTS TO RETURN TO WORK TO 
WARRANT BENEFITS; TOTAL INDUSTRIAL DISABILITY CLAIM SENT BACK, JUDGE AND 
BOARD FAILED TO DISCUSS THE RELEVANT FACTORS IN THE DENIAL OF THAT CLAIM. 

  
The Third Department determined claimant, who was found to have a work-related permanent partial disability, did not 
demonstrate a sufficient attachment to the labor market to warrant benefits. Claimant's only attempt to go back to work 
was enrollment in an unfunded training program. The court sent the "total industrial disability" claim back because the 
Workers' Compensation Law Judge and the Board did not cite any medical evidence in support of the denial of the "total 
industrial disability" claim: 
  

Although the Board has found that a claimant remains attached to the labor market when it is shown that he or she 
is actively participating in a job location service or a Board-approved vocational rehabilitation ... , we find that the 
Board's determination here — that by relying solely on an unfunded training program, claimant was not actively 
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participating in vocational rehabilitation and had voluntarily removed himself from the labor market — is supported 
by substantial evidence and will not be disturbed ... .  
  
... [A] "claimant who has a permanent partial disability may nonetheless be classified as totally industrially disabled 
where the limitations imposed by the work-related disability, coupled with other factors, such as limited educational 
background and work history, render the claimant incapable of gainful employment" ... . While the Board's 
determination regarding a total industrial disability will be upheld if supported by substantial evidence ,,, , "Workers' 
Compensation Law § 23 requires the Board to include in its decision a statement of facts which formed the basis of 
its action on the issues raised" ... . 
  
Here, the WCLJ found a lack of total industrial disability based solely upon claimant's failure to seek employment 
after his accident, with no discussion of the relevant factors relating to a total industrial disability. Matter of Walker 
v Darcon Constr. Co., 2016 NY Slip Op 05888, 3rd Dept 8-25-16 
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ELECTION LAW (COA) 
 
 
 

ELECTION LAW (STATE SENATE CANDIDATE, WHO REGISTERED TO VOTE IN WASHINGTON DC IN 2014, DID NOT MEET 
NEW YORK'S FIVE-YEAR CONTINUOUS RESIDENCY REQUIREMENT, THIRD DEPARTMENT REVERSED)/RESIDENCY 

REQUIREMENT (ELECTION LAW, STATE SENATE CANDIDATE, WHO REGISTERED TO VOTE IN WASHINGTON DC IN 2014, 
DID NOT MEET NEW YORK'S FIVE-YEAR CONTINUOUS RESIDENCY REQUIREMENT, THIRD DEPARTMENT REVERSED) 

  
ELECTION LAW. 

  
STATE SENATE CANDIDATE, WHO REGISTERED TO VOTE IN WASHINGTON DC IN 2014, DID 

NOT MEET NEW YORK'S FIVE-YEAR CONTINUOUS RESIDENCY REQUIREMENT, THIRD 
DEPARTMENT REVERSED. 

  
The Court of Appeals, reversing the Third Department, determined the fact that petitioner (Glickman), a candidate for the 
state senate, had registered to vote in Washington DC in 2014 precluded him, as a matter of law, from establishing the 
required five-year continuous residency in New York: 
  

... [W]e conclude that Glickman lacked the requisite intent to establish residency for the five years required by our 
Constitution. A person is permitted to have more than one residence, but is not permitted to have more than one 
electoral residence. Under the Washington, D.C. law, a "qualified elector" is defined, in part, as one who attests 
that he or she "[h]as maintained a residence in the District for at least 30 days preceding the next election and does 
not claim voting residence or right to vote in any state or territory" (DC Code §§ 1-1001.02 [2] [C]; 1-1001.07 [a] 
[2]). Thus, when Glickman registered to vote in Washington, D.C., he was required to attest that Washington, D.C. 
was his sole electoral residence and that he did not maintain voting residence in any other state. These factors 
clearly demonstrate that Glickman broke the chain of New York electoral residency which did not recommence until 
he registered to vote in New York in 2015. Thus, he cannot claim New York residency for the past five years as 
required by the State Constitution, and Supreme Court properly invalidated the designating petitions on that 
basis. Matter of Glickman v Laffin, 2016 NY Slip Op 05842, CtApp 8-23-16 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

COURT OF APPEALS 
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FAMILY LAW (COA) 
 
 
 

FAMILY LAW (PARTNER IN AN UNMARRIED COUPLE WITH NO BIOLOGICAL OR ADOPTIVE RELATIONSHIP WITH A CHILD 
HAS STANDING AS A PARENT TO SEEK CUSTODY, VISITATION)/CUSTODY (PARTNER IN AN UNMARRIED COUPLE WITH NO 

BIOLOGICAL OR ADOPTIVE RELATIONSHIP WITH A CHILD HAS STANDING AS A PARENT TO SEEK CUSTODY, 
VISITATION)/VISITATION (PARTNER IN AN UNMARRIED COUPLE WITH NO BIOLOGICAL OR ADOPTIVE RELATIONSHIP WITH 
A CHILD HAS STANDING AS A PARENT TO SEEK CUSTODY, VISITATION)/PARENT (PARTNER IN AN UNMARRIED COUPLE 
WITH NO BIOLOGICAL OR ADOPTIVE RELATIONSHIP WITH A CHILD HAS STANDING AS A PARENT TO SEEK CUSTODY. 

VISITATION) 

  
FAMILY LAW. 

  
PARTNER IN AN UNMARRIED COUPLE WITH NO BIOLOGICAL OR ADOPTIVE RELATIONSHIP 

WITH A CHILD HAS STANDING AS A PARENT TO SEEK CUSTODY/VISITATION. 
  

The Court of Appeals, in a full-fledged opinion by Judge Abdus-Salaam, overruling a 25-year-old precedent, determined a 
partner in an unmarried couple who has no biological or adoptive relationship with a child can be the child's parent entitled 
to custody or visitation: 
  

These two cases call upon us to assess the continued vitality of the rule promulgated in Matter of Alison D. v 
Virginia M. (77 NY2d 651 [1991]) — namely that, in an unmarried couple, a partner without a biological or adoptive 
relation to a child is not that child's "parent" for purposes of standing to seek custody or visitation under Domestic 
Relations Law § 70 (a), notwithstanding their "established relationship with the child" (77 NY2d at 655). Petitioners 
in these cases, who similarly lack any biological or adoptive connection to the subject children, argue that they 
should have standing to seek custody and visitation pursuant to Domestic Relations Law § 70 (a). We agree that, in 
light of more recently delineated legal principles, the definition of "parent" established by this Court 25 years ago in 
Alison D. has become unworkable when applied to increasingly varied familial relationships. Accordingly, today, we 
overrule Alison D. and hold that where a partner shows by clear and convincing evidence that the parties agreed to 
conceive a child and to raise the child together, the non-biological, non-adoptive partner has standing to seek 
visitation and custody under Domestic Relations Law § 70. * * * 
  
Petitioners in the two cases before us have alleged that the parties entered into a pre-conception agreement to 
conceive and raise a child as co-parents. We hold that these allegations, if proven by clear and convincing 
evidence, are sufficient to establish standing. Because we necessarily decide these cases based on the facts 
presented to us, it would be premature for us to consider adopting a test for situations in which a couple did not 
enter into a pre-conception agreement. Accordingly, we do not now decide whether, in a case where a biological or 
adoptive parent consented to the creation of a parent-like relationship between his or her partner and child after 
conception, the partner can establish standing to seek visitation and custody. Matter of Brooke S.B. v Elizabeth 
A.C.C., 2016 NY Slip Op 05903, CtApp 8-30-16 
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ABANDONMENT (HIGHWAY LAW, USE OF ROADWAY BY PEDESTRIANS AND BICYCLISTS MAY SUFFICE TO SHOW A 

ROADWAY, NOT USED BY VEHICLES, HAS NOT BEEN ABANDONED WITHIN THE MEANING OF THE HIGHWAY LAW), 41 
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ACCIDENTAL DISABILITY RETIREMENT BENEFITS (POLICE OFFICERS,  HEARING OFFICER APPLIED THE WRONG REVIEW 

STANDARD, NEW HEARING ORDERED), 49 

ADMINISTRATIVE LAW (FINDING THAT LIQUOR LICENSEE WAS AWARE OF THE PRESENCE OF DRUGS NOT SUPPORTED BY 

SUBSTANTIAL EVIDENCE, 13 

AGREEMENT TO AGREE (AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF 

COVENANT OF GOOD FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES), 22 

ANIMAL LAW (EVEN IF ANIMAL SHELTER FAILED TO INFORM PLAINTIFF OF THE DOG'S VICIOUS PROPENSITIES, THAT 

FAILURE WAS NOT THE PROXIMATE CAUSE OF THE DOG BITE, 14 

APPEALS (CRIMINAL LAW, (GRAND-JUROR BIAS ISSUE IS FORFEITED BY A GUILTY PLEA, 28 

APPEALS (WAIVER OF SOVEREIGN IMMUNITY ARGUMENT COULD BE CONSIDERED ON APPEAL EVEN THOUGH NOT 

RAISED BELOW, CRITERIA EXPLAINED), 41 

ARBITRATION (NONSIGNATORY WHICH RECEIVED A DIRECT BENEFIT FROM AN AGREEMENT WITH AN ARBITRATION 

PROVISION IS SUBJECT TO ARBITRATION), 15 

ASSUMPTION OF RISK (DEFENDANTS DID NOT DEMONSTRATE PLACEMENT OF A FLOWER POT NEAR THE BASKETBALL 

COURT DID NOT UNREASONABLY INCREASE THE INHERENT RISKS OF PLAYING BASKETBALL, SUMMARY JUDGMENT 

SHOULD NOT HAVE BEEN GRANTED), 43 

ASSUMPTION OF THE RISK (QUESTIONS OF FACT WHETHER ZIP LINE WAS DEFECTIVE AND WHETHER PLAINTIFF KNEW 

OR SHOULD HAVE KNOWN OF THE RISKS OF USING THE ZIP LINE), 42 

ATTORNEYS (CRIMINAL LAW, (GRAND-JUROR BIAS ISSUE IS FORFEITED BY A GUILTY PLEA, 28 

ATTORNEYS (CRIMINAL LAW, FAILURE TO PROHIBIT T-SHIRTS MEMORIALIZING THE VICTIM AND THREE UNPRESERVED 

INSTANCES OF PROSECUTORIAL MISCONDUCT WERE HARMLESS ERRORS INDIVIDUALLY, BUT THE CUMULATIVE EFFECT 

REQUIRED A NEW TRIAL), 27 

ATTORNEYS (CRIMINAL LAW, PROSECUTOR'S INFLAMMATORY REMARKS AND REFERENCE TO DEFENDANT'S PRE-ARREST 

SILENCE IMPROPER), 29 

ATTORNEYS (CRITERIA FOR ATTORNEY WORK-PRODUCT PRIVILEGE, WILLFUL AND CONTUMACIOUS CONDUCT DURING 

DISCOVERY, AND SPOLIATION OF EVIDENCE CLEARLY EXPLAINED), 15 
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ATTORNEYS (JUDGE'S FAILURE TO ADDRESS JURY NOTES BEFORE THE VERDICT NOT REVIEWED IN THE INTEREST OF 

JUSTICE, ATTORNEY MAY HAVE HAD STRATEGIC REASON FOR NOT OBJECTING, CONVICTION AFFIRMED AFTER COURT 

OF APPEALS REVERSAL), 26 

BASKETBALL (ASSUMPTION OF RISK, DEFENDANTS DID NOT DEMONSTRATE PLACEMENT OF A FLOWER POT NEAR THE 

BASKETBALL COURT DID NOT UNREASONABLY INCREASE THE INHERENT RISKS OF PLAYING BASKETBALL, SUMMARY 

JUDGMENT SHOULD NOT HAVE BEEN GRANTED), 43 

BUSINESS RECORDS (FORECLOSURE, BANK'S PROOF OF STANDING DID NOT MEET THE REQUIREMENTS OF THE BUSINESS 

RECORDS EXCEPTION TO THE HEARSAY RULE), 39 

CHILD ABUSE (INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY ACT, CITY CAN NOT BE SUED FOR NEGLIGENT 

INVESTIGATION, 47 

CHILD SUPPORT (CONSTRUCTIVE TRUST PROPERLY IMPOSED UPON THE PROCEEDS OF LIFE INSURANCE TO COVER CHILD 

SUPPORT AND EDUCATION COSTS), 38 

CHILD SUPPORT STANDARDS ACT (CHILD SUPPORT PROVISIONS OF A STIPULATION OF SETTLEMENT DID NOT COMPLY 

WITH THE CHILD SUPPORT STANDARDS ACT, PROVISIONS SHOULD HAVE BEEN VACATED), 36 

CIVIL PROCEDURE (ACTION SEEKING REFORMATION OF NOTE AND MORTGAGE PROPERLY DISMISSED UNDER DOCTRINE 

OF LACHES), 21 

CIVIL PROCEDURE (LAW OFFICE FAILURE DEEMED A REASONABLE EXCUSE, DEFAULT JUDGMENT VACATED), 16 

CIVIL PROCEDURE (PREJUDGMENT INTEREST NEED NOT BE PAID INTO THE COURT PURSUANT TO CPLR 2601 WHEN 

SUCH A PAYMENT IS MADE TO STOP THE ACCRUAL OF INTEREST), 16 

CIVIL PROCEDURE (RE-SERVICE AFTER EXPIRATION OF STATUTE OF LIMITATIONS PROPERLY ALLOWED), 17 

CIVIL PROCEDURE (SUMMARY JUDGMENT, ALTHOUGH PLAINTIFF MADE OUT A PRIMA FACIE CASE ON HIS LABOR LAW 

CAUSES OF ACTION, THE MOTION FOR SUMMARY JUDGMENT SHOULD HAVE BEEN DISMISSED AS PREMATURE, 19 

CIVIL PROCEDURE (TEACHER'S PETITION TO REVIEW DEPARTMENT OF EDUCATION'S JOB PERFORMANCE RATING 

SHOULD NOT HAVE BEEN DISMISSED FOR FAILURE TO STATE A CAUSE OF ACTION, CRITERIA EXPLAINED), 30 

CIVIL PROCEDURE (TRUSTS AND ESTATES, MORE THAN A YEAR'S DELAY IN PUBLIC ADMINISTRATOR'S SEEKING 

SUBSTITUTION FOR DECEASED IN A MEDICAL MALPRACTICE ACTION ADEQUATELY EXPLAINED), 50 

CIVIL PROCEDURE (WILLFUL AND CONTUMACIOUS CONDUCT DURING DISCOVERY, AND SPOLIATION OF EVIDENCE 

CLEARLY EXPLAINED), 15 

CONTRACT LAW (ACTION SEEKING REFORMATION OF NOTE AND MORTGAGE PROPERLY DISMISSED UNDER DOCTRINE 

OF LACHES), 21 

CONTRACT LAW (AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF COVENANT OF 

GOOD FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES), 22 

CONTRACT LAW (ARBITRATION, NONSIGNATORY WHICH RECEIVED A DIRECT BENEFIT FROM AN AGREEMENT WITH AN 

ARBITRATION PROVISION IS SUBJECT TO ARBITRATION), 15 

CONTRACT LAW (DOCTRINE OF INDEFINITENESS IMPROPERLY APPLIED TO ORAL CONTRACT, 19 

CONTRACT LAW (DOCTRINE OF MUTUAL MISTAKE APPLIED TO REFORM NOTE AND MORTGAGE), 20 
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CONTRACT LAW (IN THIS ACTION STEMMING FROM DEFECTIVE RESIDENTIAL MORTGAGE BACKED SECURITIES, MORGAN 

STANLEY'S ALLEGED FAILURE TO NOTIFY PLAINTIFF OF THE DISCOVERY OF DEFECTIVE SECURITIES IS AN INDEPENDENT 

BREACH OF CONTRACT; GROSS NEGLIGENCE CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED DESPITE SOLE 

REMEDY CONTRACTUAL PROVISION), 23 

CONTRACT LAW (MAINTENANCE PORTION OF POSTNUPTIAL AGREEMENT UNCONSIONABLE), 36 

CONTRACT LAW (PUBLICITY AGENT FOR A BROADWAY SHOW BREACHED THE COVENENT OF GOOD FAITH AND FAIR 

DEALING BY SENDING EMAILS TO AN INVESTOR DESIGNED TO SINK THE PRODUCTION), 21 

COVENANT OF GOOD FAITH AND FAIR DEALING (AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF 

CONTRACT, BREACH OF COVENANT OF GOOD FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES), 22 

COVENANT OF GOOD FAITH AND FAIR DEALING (PUBLICITY AGENT FOR A BROADWAY SHOW BREACHED THE COVENENT 

OF GOOD FAITH AND FAIR DEALING BY SENDING EMAILS TO AN INVESTOR DESIGNED TO SINK THE PRODUCTION), 21 

CRIMINAL LAW (CRIMINAL PROCEDURE LAW 440.30 (1-a) DOES NOT ALLOW A POST-TRIAL CHALLENGE TO DNA 

EVIDENCE ADMITTED AT TRIAL), 29 

CRIMINAL LAW (FAILURE TO PROHIBIT T-SHIRTS MEMORIALIZING THE VICTIM AND THREE UNPRESERVED INSTANCES OF 

PROSECUTORIAL MISCONDUCT WERE HARMLESS ERRORS INDIVIDUALLY, BUT THE CUMULATIVE EFFECT REQUIRED A 

NEW TRIAL), 27 

CRIMINAL LAW (GRAND-JUROR BIAS ISSUE IS FORFEITED BY A GUILTY PLEA, 28 

CRIMINAL LAW (JOINDER OF DEFENDANT AND CO-DEFENDANT FOR TRIAL WAS LAWFUL BUT, BECAUSE OF 

IRRECONCILABLE DEFENSES, JOINDER RESULTED IN DENIAL OF DEFENDANT'S RIGHT TO A FAIR TRIAL), 28 

CRIMINAL LAW (JUDGE FAILED TO GIVE COUNSEL MEANINGFUL NOTICE OF THE CONTENTS OF A JURY NOTE, 

CONVICTION REVERSED), 26 

CRIMINAL LAW (JUDGE'S FAILURE TO ADDRESS JURY NOTES BEFORE THE VERDICT NOT REVIEWED IN THE INTEREST OF 

JUSTICE, CONVICTION AFFIRMED AFTER COURT OF APPEALS REVERSAL), 26 

CRIMINAL LAW (PAT-DOWN SEARCH AFTER VEHICLE STOP OKAY, CRITERIA EXPLAINED), 24 

CRIMINAL LAW (TRIAL JUDGE PRESSURED DEFENDANT INTO PROVIDING A DNA SAMPLE AFTER DEFENSE COUNSEL HAD 

BEEN RELIEVED, DEFENDANT WAS DEPRIVED OF HIS RIGHT TO COUNSEL AT A CRITICAL STAGE, GUILTY PLEAS VACATED 

AND INDICTMENT DISMISSED), 25 

CRIMINAL LAW (UNDER STATE CONSTITUTIONAL STANDARDS, THE WARRANTLESS SEARCH OF A MESSENGER BAG AT 

THE TIME OF DEFENDANT'S ARREST WAS NOT JUSTIFIED BY EXIGENT CIRCUMSTANCES, CONVICTIONS REVERSED), 29 

CUMULATIVE EFFECT OF INDIVIDUAL ERRORS (CRIMINAL LAW, (FAILURE TO PROHIBIT T-SHIRTS MEMORIALIZING THE 

VICTIM AND THREE UNPRESERVED INSTANCES OF PROSECUTORIAL MISCONDUCT WERE HARMLESS ERRORS 

INDIVIDUALLY, BUT THE CUMULATIVE EFFECT REQUIRED A NEW TRIAL), 27 

CUSTODY (GRANDMOTHER ENTITLED TO HEARING ON HER PETITION FOR CUSTODY, HEARING SHOULD BE HELD IN 

DISPOSITIONAL PORTION OF PROCEEDINGS TO TERMINATE MOTHER'S PARENTAL RIGHTS), 34 

CUSTODY (PARTNER IN AN UNMARRIED COUPLE WITH NO BIOLOGICAL OR ADOPTIVE RELATIONSHIP WITH A CHILD HAS 

STANDING AS A PARENT TO SEEK CUSTODY, VISITATION), 54 

CUSTODY IT WAS IN THE BEST INTERESTS OF SIBLINGS TO REMAIN TOGETHER, CUSTODY OF BOTH CHILDREN SHOULD 

HAVE BEEN AWARDED TO FATHER IN THIS MODFICATION PROCEEDING), 35 
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DANGEROUS CONDITION (ELEVATED PLATFORM NOT A DANGEROUS CONDITION AS A MATTER OF LAW), 43 

DEFAMATION (PUBLICITY AGENT FOR A BROADWAY SHOW BREACHED THE COVENENT OF GOOD FAITH AND FAIR 

DEALING BY SENDING EMAILS TO AN INVESTOR DESIGNED TO SINK THE PRODUCTION), 21 

DEFAULT JUDGMENT (LAW OFFICE FAILURE DEEMED A REASONABLE EXCUSE, DEFAULT JUDGMENT VACATED), 16 

DISCOVERY (CIVIL, CRITERIA FOR FINDING WILLFUL AND CONTUMACIOUS CONDUCT DURING DISCOVERY CLEARLY 

EXPLAINED), 15 

DNA (CRIMINAL PROCEDURE LAW 440.30 (1-a) DOES NOT ALLOW A POST-TRIAL CHALLENGE TO DNA EVIDENCE 

ADMITTED AT TRIAL), 29 

DNA SAMPLE (TRIAL JUDGE PRESSURED DEFENDANT INTO PROVIDING A DNA SAMPLE AFTER DEFENSE COUNSEL HAD 

BEEN RELIEVED, DEFENDANT WAS DEPRIVED OF HIS RIGHT TO COUNSEL AT A CRITICAL STAGE, GUILTY PLEAS VACATED 

AND INDICTMENT DISMISSED), 25 

DOG BITE (EVEN IF ANIMAL SHELTER FAILED TO INFORM PLAINTIFF OF THE DOG'S VICIOUS PROPENSITIES, THAT FAILURE 

WAS NOT THE PROXIMATE CAUSE OF THE DOG BITE, 14 

EDUCATION-SCHOOL LAW (TEACHER'S PETITION TO REVIEW DEPARTMENT OF EDUCATION'S JOB PERFORMANCE 

RATING SHOULD NOT HAVE BEEN DISMISSED FOR FAILURE TO STATE A CAUSE OF ACTION, CRITERIA EXPLAINED), 30 

ELECTION LAW (DESPITE REGISTERING TO VOTE IN WASHINGTON DC, CANDIDATE FOR STATE SENATE MET NEW YORK'S 

RESIDENCY REQUIREMENTS), 31 

ELECTION LAW (STATE SENATE CANDIDATE, WHO REGISTERED TO VOTE IN WASHINGTON DC IN 2014, DID NOT MEET 

NEW YORK'S FIVE-YEAR CONTINUOUS RESIDENCY REQUIREMENT, THIRD DEPARTMENT REVERSED), 53 

EMPLOYMENT LAW (DISCRIMINATION, OSTENSIBLE NON EMPLOYER WAS NOT A JOINT EMPLOYER SUBJECT TO 

EMPLOYMENT DISCRIMINATION LIABILITY, 32 

EMPLOYMENT LAW (PROVISIONS OF POLICY MANUAL DID NOT CONSTITUTE ENFORCEABLE OBLIGATIONS), 32 

EMPLOYMENT LAW (QUESTION OF FACT WHETHER EMPLOYER VICARIOUSLY LIABLE FOR NEGLIGENCE OF AN 

INDEPENDENT CONTRACTOR), 44 

EQUITABLE DISTRIBUTION (COURT MUST DETERMINE VALUE OF MARITAL PROPERTY, DESPITE PAUCITY OF SUBMITTED 

EVIDENCE, BEFORE DISTRIBUTING IT), 37 

EQUITABLE ESTOPPEL (JUSTIFIABLE RELIANCE ON PLAINTIFF'S INACTION RE A FORGED DEED NOT DEMONSTRATED, 

CRITERIA FOR EQUITABLE ESTOPPEL THEREFORE NOT MET), 48 

EVIDENCE (ADMINISTRATIVE LAW, FINDING THAT LIQUOR LICENSEE WAS AWARE OF THE PRESENCE OF DRUGS NOT 

SUPPORTED BY SUBSTANTIAL EVIDENCE, 13 

EVIDENCE (CIVIL, CRITERIA FOR SPOLIATION OF EVIDENCE CLEARLY EXPLAINED), 15 

EVIDENCE (CIVIL, PLAINTIFF'S FAILURE TO TURN OVER A VIDEOTAPE OF THE EVENT AT WHICH PLAINTIFF WAS INJURED 

DID NOT WARRANT THE DISMISSAL OF THE COMPLAINT DURING THE JURY TRIAL), 45 

EVIDENCE (CRIMINAL LAW, JOINDER OF DEFENDANT AND CO-DEFENDANT FOR TRIAL WAS LAWFUL BUT, BECAUSE OF 

IRRECONCILABLE DEFENSES, JOINDER RESULTED IN DENIAL OF DEFENDANT'S RIGHT TO A FAIR TRIAL), 28 
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EVIDENCE (CRIMINAL LAW, UNDER STATE CONSTITUTIONAL STANDARDS, THE WARRANTLESS SEARCH OF A MESSENGER 

BAG AT THE TIME OF DEFENDANT'S ARREST WAS NOT JUSTIFIED BY EXIGENT CIRCUMSTANCES, CONVICTIONS 

REVERSED), 29 

EVIDENCE (CRIMINAL PROCEDURE LAW 440.30 (1-a) DOES NOT ALLOW A POST-TRIAL CHALLENGE TO DNA EVIDENCE 

ADMITTED AT TRIAL), 29 

EVIDENCE (FAMILY LAW, COURT MUST DETERMINE VALUE OF MARITAL PROPERTY, DESPITE PAUCITY OF SUBMITTED 

EVIDENCE, BEFORE DISTRIBUTING IT), 37 

EVIDENCE (FORECLOSURE, BANK'S PROOF OF STANDING DID NOT MEET THE REQUIREMENTS OF THE BUSINESS 

RECORDS EXCEPTION TO THE HEARSAY RULE), 39 

EXIGENT CIRCUMSTANCES (CRIMINAL LAW, UNDER STATE CONSTITUTIONAL STANDARDS, THE WARRANTLESS SEARCH 

OF A MESSENGER BAG AT THE TIME OF DEFENDANT'S ARREST WAS NOT JUSTIFIED BY EXIGENT CIRCUMSTANCES, 

CONVICTIONS REVERSED), 29 

FAMILY LAW (ALTHOUGH MOTHER WAS ENTITLED TO CUSTODY AS SOLE SURVIVING PARENT, HER PETITION FOR 

CUSTODY SHOULD NOT HAVE BEEN DISMISSED WITHOUT FINDINGS WHICH WOULD ENTITLE HER CHILDREN TO 

PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS), 37 

FAMILY LAW (CHILD SUPPORT PROVISIONS OF A STIPULATION OF SETTLEMENT DID NOT COMPLY WITH THE CHILD 

SUPPORT STANDARDS ACT, PROVISIONS SHOULD HAVE BEEN VACATED), 36 

FAMILY LAW (CONSTRUCTIVE TRUST PROPERLY IMPOSED UPON THE PROCEEDS OF LIFE INSURANCE TO COVER CHILD 

SUPPORT AND EDUCATION COSTS), 38 

FAMILY LAW (COURT MUST DETERMINE VALUE OF MARITAL PROPERTY, DESPITE PAUCITY OF SUBMITTED EVIDENCE, 

BEFORE DISTRIBUTING IT), 37 

FAMILY LAW (GRANDMOTHER ENTITLED TO HEARING ON HER PETITION FOR CUSTODY, HEARING SHOULD BE HELD IN 

DISPOSITIONAL PORTION OF PROCEEDINGS TO TERMINATE MOTHER'S PARENTAL RIGHTS), 34 

FAMILY LAW (GRANDMOTHER ENTITLED TO HEARING ON WHETHER SHE HAS STANDING TO PETITION FOR VISITATION), 

34 

FAMILY LAW (MAINTENANCE PORTION OF POSTNUPTIAL AGREEMENT UNCONSCIONABLE), 36 

FAMILY LAW (MOTHER, WHO DEFAULTED, ENTITLED TO DISPOSITIONAL HEARING IN PROCEEDINGS TO TERMINATE HER 

PARENTAL RIGHTS BASED UPON MENTAL ILLNESS AND PERMANENT NEGLECT), 33 

FAMILY LAW (PRELIMINARY CONFERENCE (PC) ORDER SETTING TEMPORARY MAINTENANCE WHICH DEVIATED FROM 

THE PRESUMPTIVE AMOUNT INVALID, 33 

FAMILY LAW IT WAS IN THE BEST INTERESTS OF SIBLINGS TO REMAIN TOGETHER, CUSTODY OF BOTH CHILDREN SHOULD 

HAVE BEEN AWARDED TO FATHER IN THIS MODFICATION PROCEEDING, 35 

FORECLOSURE (BANK'S PROOF OF STANDING DID NOT MEET THE REQUIREMENTS OF THE BUSINESS RECORDS 

EXCEPTION TO THE HEARSAY RULE), 39 

FORECLOSURE (REFEREE'S ALLEGED VIOLATION OF A LOCAL COURT RULE DID NOT WARRANT SETTING ASIDE THE 

FORECLOSURE SALE), 39 

FRAUD (AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF COVENANT OF GOOD 

FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES), 22 
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FRAUD (FRAUD ALLEGATIONS RELATED TO SALE OF DEFECTIVE RESIDENTIAL MORTGAGE BACKED SECURITIES 

SUFFICIENT TO WITHSTAND MOTION TO DISMISS), 40 

GOVERNMENTAL IMMUNITY (INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY ACT, CITY CAN NOT BE SUED FOR 

NEGLIGENT INVESTIGATION, 47 

GRANDPARENTS (FAMILY LAW, GRANDMOTHER ENTITLED TO HEARING ON HER PETITION FOR CUSTODY, HEARING 

SHOULD BE HELD IN DISPOSITIONAL PORTION OF PROCEEDINGS TO TERMINATE MOTHER'S PARENTAL RIGHTS), 34 

GRANDPARENTS (FAMILY LAW, GRANDMOTHER ENTITLED TO HEARING ON WHETHER SHE HAS STANDING TO PETITION 

FOR VISITATION), 34 

GROSS NEGLIGENCE (IN THIS ACTION STEMMING FROM DEFECTIVE RESIDENTIAL MORTGAGE BACKED SECURITIES, 

MORGAN STANLEY'S ALLEGED FAILURE TO NOTIFY PLAINTIFF OF THE DISCOVERY OF DEFECTIVE SECURITIES IS AN 

INDEPENDENT BREACH OF CONTRACT; GROSS NEGLIGENCE CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED 

DESPITE SOLE REMEDY CONTRACTUAL PROVISION), 23 

HARMLESS ERROR (FAILURE TO PROHIBIT T-SHIRTS MEMORIALIZING THE VICTIM AND THREE UNPRESERVED INSTANCES 

OF PROSECUTORIAL MISCONDUCT WERE HARMLESS ERRORS INDIVIDUALLY, BUT THE CUMULATIVE EFFECT REQUIRED A 

NEW TRIAL), 27 

HIGHWAY LAW (USE OF ROADWAY BY PEDESTRIANS AND BICYCLISTS MAY SUFFICE TO SHOW A ROADWAY, NOT USED 

BY VEHICLES, HAS NOT BEEN ABANDONED WITHIN THE MEANING OF THE HIGHWAY LAW), 41 

HUMAN RIGHTS LAW (DISCRIMINATION, OSTENSIBLE NON EMPLOYER WAS NOT A JOINT EMPLOYER SUBJECT TO 

EMPLOYMENT DISCRIMINATION LIABILITY, 32 

IMMIGRATION LAW (ALTHOUGH MOTHER WAS ENTITLED TO CUSTODY AS SOLE SURVIVING PARENT, HER PETITION FOR 

CUSTODY SHOULD NOT HAVE BEEN DISMISSED WITHOUT FINDINGS WHICH WOULD ENTITLE HER CHILDREN TO 

PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS), 37 

IMMUNITY (MUNICIPAL LAW, WAIVER OF SOVEREIGN IMMUNITY ARGUMENT COULD BE CONSIDERED ON APPEAL EVEN 

THOUGH NOT RAISED BELOW, CRITERIA EXPLAINED), 41 

INDEFINITENESS DOCTRINE (CONTRACT LAW, DOCTRINE OF INDEFINITENESS IMPROPERLY APPLIED TO ORAL 

CONTRACT), 19 

INDEPENDENT CONTRACTORS (QUESTION OF FACT WHETHER EMPLOYER VICARIOUSLY LIABLE FOR NEGLIGENCE OF AN 

INDEPENDENT CONTRACTOR), 44 

INFORMED CONSENT (MEDICAL MALPRACTICE, DEFENDANTS DID NOT DEMONSTRATE SURGICAL CONSENT FORM 

COMPLIED WITH THE ACCEPTED STANDARD OF DISCLOSURE, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN 

GRANTED), 46 

INSURANCE LAW (CONSTRUCTIVE TRUST PROPERLY IMPOSED UPON THE PROCEEDS OF LIFE INSURANCE TO COVER 

CHILD SUPPORT AND EDUCATION COSTS), 38 

INTEREST (PREJUDGMENT INTEREST NEED NOT BE PAID INTO THE COURT PURSUANT TO CPLR 2601 WHEN SUCH A 

PAYMENT IS MADE TO STOP THE ACCRUAL OF INTEREST), 16 

JOINDER (CRIMINAL LAW, JOINDER OF DEFENDANT AND CO-DEFENDANT FOR TRIAL WAS LAWFUL BUT, BECAUSE OF 

IRRECONCILABLE DEFENSES, JOINDER RESULTED IN DENIAL OF DEFENDANT'S RIGHT TO A FAIR TRIAL), 28 

JOINT RMPLOYER (EMPLOYMENT DISCRIMINATION, OSTENSIBLE NON EMPLOYER WAS NOT A JOINT EMPLOYER SUBJECT 

TO EMPLOYMENT DISCRIMINATION LIABILITY, 32 
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JURY NOTES (CRIMINAL LAW, JUDGE FAILED TO GIVE COUNSEL MEANINGFUL NOTICE OF THE CONTENTS OF A JURY 

NOTE, CONVICTION REVERSED), 26 

JURY NOTES (CRIMINAL LAW, JUDGE'S FAILURE TO ADDRESS JURY NOTES BEFORE THE VERDICT NOT REVIEWED IN THE 

INTEREST OF JUSTICE, CONVICTION AFFIRMED AFTER COURT OF APPEALS REVERSAL), 26 

LABOR LAW-CONSTRUCTION LAW (SUMMARY JUDGMENT, ALTHOUGH PLAINTIFF MADE OUT A PRIMA FACIE CASE ON 

HIS LABOR LAW CAUSES OF ACTION, THE MOTION FOR SUMMARY JUDGMENT SHOULD HAVE BEEN DISMISSED AS 

PREMATURE, 19 

LACHES (ACTION SEEKING REFORMATION OF NOTE AND MORTGAGE PROPERLY DISMISSED UNDER DOCTRINE OF 

LACHES), 21 

LANDLORD-TENANT (LESSEE AND CITY NOT LIABLE FOR HOLE IN SIDEWALK, 48 

LANDLORD-TENANT (NEGLIGENCE, SLIP AND FALL, LEASE TERMS ALLOWED JURY TO BE INSTRUCTED ON TENANT'S 

POTENTIAL LIABILITY FOR A SIDEWALK SLIP AND FALL), 45 

LANDLORD-TENANT (SLIP AND FALL, LANDLORD'S RIGHT TO ENTER TO MAKE REPAIRS DOES NOT CREATE A DUTY TO 

MAKE REPAIRS), 46 

LAW OFFICE FAILURE (LAW OFFICE FAILURE DEEMED A REASONABLE EXCUSE, DEFAULT JUDGMENT VACATED), 16 

LETTER OF INTENT (AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF COVENANT OF 

GOOD FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES), 22 

LIQUOR AUTHORITY (ADMINISTRATIVE LAW, FINDING THAT LIQUOR LICENSEE WAS AWARE OF THE PRESENCE OF 

DRUGS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE, 13 

LIQUOR LICENSE (ADMINISTRATIVE LAW, FINDING THAT LIQUOR LICENSEE WAS AWARE OF THE PRESENCE OF DRUGS 

NOT SUPPORTED BY SUBSTANTIAL EVIDENCE, 13 

MAINTENANCE (FAMILY LAW, PRELIMINARY CONFERENCE (PC) ORDER SETTING TEMPORARY MAINTENANCE WHICH 

DEVIATED FROM THE PRESUMPTIVE AMOUNT INVALID, 33 

MARITAL PROPERTY (COURT MUST DETERMINE VALUE OF MARITAL PROPERTY, DESPITE PAUCITY OF SUBMITTED 

EVIDENCE, BEFORE DISTRIBUTING IT), 37 

MEDICAL MALPRACTICE (DEFENDANTS DID NOT DEMONSTRATE SURGICAL CONSENT FORM COMPLIED WITH THE 

ACCEPTED STANDARD OF DISCLOSURE, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED), 46 

MUNICIPAL LAW (INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY ACT, CITY CAN NOT BE SUED FOR NEGLIGENT 

INVESTIGATION, 47 

MUNICIPAL LAW (SIDEWALK SLIP AND FALL, LESSEE AND CITY NOT LIABLE FOR HOLE IN SIDEWALK, 48 

MUNICIPAL LAW (USE OF ROADWAY BY PEDESTRIANS AND BICYCLISTS MAY SUFFICE TO SHOW A ROADWAY, NOT USED 

BY VEHICLES, HAS NOT BEEN ABANDONED WITHIN THE MEANING OF THE HIGHWAY LAW), 41 

MUNICIPAL LAW (WAIVER OF SOVEREIGN IMMUNITY ARGUMENT COULD BE CONSIDERED ON APPEAL EVEN THOUGH 

NOT RAISED BELOW, CRITERIA EXPLAINED), 41 

MUTUAL MISTAKE (DOCTRINE OF MUTUAL MISTAKE APPLIED TO REFORM NOTE AND MORTGAGE), 20 
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NEGLIGENCE (DEFENDANTS DID NOT DEMONSTRATE PLACEMENT OF A FLOWER POT NEAR THE BASKETBALL COURT DID 

NOT UNREASONABLY INCREASE THE INHERENT RISKS OF PLAYING BASKETBALL, SUMMARY JUDGMENT SHOULD NOT 

HAVE BEEN GRANTED), 43 

NEGLIGENCE (DEFENDANTS DID NOT DEMONSTRATE SURGICAL CONSENT FORM COMPLIED WITH THE ACCEPTED 

STANDARD OF DISCLOSURE, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED), 46 

NEGLIGENCE (ELEVATED PLATFORM NOT A DANGEROUS CONDITION AS A MATTER OF LAW), 43 

NEGLIGENCE (FACT THAT PLAINTIFF SLIPPED AND FELL ON A MARBLE FLOOR DID NOT ESTABLISH THE CAUSE OF THE 

FALL, COMPLAINT SHOULD HAVE BEEN DISMISSED), 44 

NEGLIGENCE (IN THIS ACTION STEMMING FROM DEFECTIVE RESIDENTIAL MORTGAGE BACKED SECURITIES, MORGAN 

STANLEY'S ALLEGED FAILURE TO NOTIFY PLAINTIFF OF THE DISCOVERY OF DEFECTIVE SECURITIES IS AN INDEPENDENT 

BREACH OF CONTRACT; GROSS NEGLIGENCE CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED DESPITE SOLE 

REMEDY CONTRACTUAL PROVISION), 23 

NEGLIGENCE (INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY ACT, CITY CAN NOT BE SUED FOR NEGLIGENT 

INVESTIGATION, 47 

NEGLIGENCE (LESSEE AND CITY NOT LIABLE FOR HOLE IN SIDEWALK, 48 

NEGLIGENCE (PLAINTIFF'S FAILURE TO TURN OVER A VIDEOTAPE OF THE EVENT AT WHICH PLAINTIFF WAS INJURED DID 

NOT WARRANT THE DISMISSAL OF THE COMPLAINT DURING THE JURY TRIAL), 45 

NEGLIGENCE (QUESTION OF FACT WHETHER EMPLOYER VICARIOUSLY LIABLE FOR NEGLIGENCE OF AN INDEPENDENT 

CONTRACTOR), 44 

NEGLIGENCE (QUESTIONS OF FACT WHETHER ZIP LINE WAS DEFECTIVE AND WHETHER PLAINTIFF KNEW OR SHOULD 

HAVE KNOWN OF THE RISKS OF USING THE ZIP LINE), 42 

NEGLIGENCE (SLIP AND FALL, LANDLORD'S RIGHT TO ENTER TO MAKE REPAIRS DOES NOT CREATE A DUTY TO MAKE 

REPAIRS), 46 

NEGLIGENCE (SLIP AND FALL, LANDLORD-TENANT, LEASE TERMS ALLOWED JURY TO BE INSTRUCTED ON TENANT'S 

POTENTIAL LIABILITY FOR A SIDEWALK SLIP AND FALL), 45 

NEGLIGENT INVESTIGATION OF CHILD ABUSE (INVESTIGATION OF CHILD ABUSE IS A DISCRETIONARY ACT, CITY CAN NOT 

BE SUED FOR NEGLIGENT INVESTIGATION, 47 

ORAL CONTRACT (DOCTRINE OF INDEFINITENESS IMPROPERLY APPLIED TO ORAL CONTRACT, 19 

PARENT (PARTNER IN AN UNMARRIED COUPLE WITH NO BIOLOGICAL OR ADOPTIVE RELATIONSHIP WITH A CHILD HAS 

STANDING AS A PARENT TO SEEK CUSTODY. VISITATION), 54 

PARENTAL RIGHTS, TERMINATION OF (MOTHER, WHO DEFAULTED, ENTITLED TO DISPOSITIONAL HEARING IN 

PROCEEDINGS TO TERMINATE HER PARENTAL RIGHTS BASED UPON MENTAL ILLNESS AND PERMANENT NEGLECT), 33 

PERMANENT NEGLECT (MOTHER, WHO DEFAULTED, ENTITLED TO DISPOSITIONAL HEARING IN PROCEEDINGS TO 

TERMINATE HER PARENTAL RIGHTS BASED UPON MENTAL ILLNESS AND PERMANENT NEGLECT), 33 

POLICE OFFICERS (ACCIDENTAL DISABILITY RETIREMENT BENEFITS, HEARING OFFICER APPLIED THE WRONG REVIEW 

STANDARD, NEW HEARING ORDERED), 49 

POLICE OFFICERS (ACCIDENTAL DISABILITY RETIREMENT BENEFITS, POLICE OFFICER'S SLIP AND FALL DURING A 

BURGLARY INVESTIGATION NOT AN ACCIDENT), 50 
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POLICY MANUAL (EMPLOYMENT LAW, PROVISIONS OF POLICY MANUAL DID NOT CONSTITUTE ENFORCEABLE 

OBLIGATIONS), 32 

PREJUDGMENT INTEREST (PREJUDGMENT INTEREST NEED NOT BE PAID INTO THE COURT PURSUANT TO CPLR 2601 

WHEN SUCH A PAYMENT IS MADE TO STOP THE ACCRUAL OF INTEREST), 16 

PRIVILEGE (ATTORNEY WORK PRODUCT PRIVILEGE CRITERIA EXPLAINED), 15 

PROMISSORY ESTOPPEL (AGREEMENT TO AGREE UNENFORCEABLE UNDER BREACH OF CONTRACT, BREACH OF 

COVENANT OF GOOD FAITH, PROMISSORY ESTOPPEL AND FRAUD THEORIES), 22 

PROSECUTORIAL MISCONDUCT (FAILURE TO PROHIBIT T-SHIRTS MEMORIALIZING THE VICTIM AND THREE 

UNPRESERVED INSTANCES OF PROSECUTORIAL MISCONDUCT WERE HARMLESS ERRORS INDIVIDUALLY, BUT THE 

CUMULATIVE EFFECT REQUIRED A NEW TRIAL), 27 

QUANTUM MERUIT (BOTH QUANTUM MERUIT AND BREACH OF CONTRACT PROPERLY PLED WHERE DEFENDANTS DENY 

EXISTENCE OF CONTRACT), 19 

REAL PROPERTY (JUSTIFIABLE RELIANCE ON PLAINTIFF'S INACTION RE A FORGED DEED NOT DEMONSTRATED, CRITERIA 

FOR EQUITABLE ESTOPPEL THEREFORE NOT MET), 48 

REAL PROPERTY TAX LAW (NON-PROFIT RETREAT ENTITLED TO REAL PROPERTY TAX EXEMPTION FOR ENTIRE PROPERTY, 

NOT JUST THE DEVELOPED PORTION), 49 

RESIDENCY (ELECTION LAW, DESPITE REGISTERING TO VOTE IN WASHINGTON DC, CANDIDATE FOR STATE SENATE MET 

NEW YORK'S RESIDENCY REQUIREMENTS), 31 

RESIDENCY REQUIREMENT (ELECTION LAW, STATE SENATE CANDIDATE, WHO REGISTERED TO VOTE IN WASHINGTON 

DC IN 2014, DID NOT MEET NEW YORK'S FIVE-YEAR CONTINUOUS RESIDENCY REQUIREMENT, THIRD DEPARTMENT 

REVERSED), 53 

RESIDENTIAL MORTGAGE BACKED SECURITIES (FRAUD ALLEGATIONS RELATED TO SALE OF DEFECTIVE RESIDENTIAL 

MORTGAGE BACKED SECURITIES SUFFICIENT TO WITHSTAND MOTION TO DISMISS), 40 

RESIDENTIAL MORTGAGE BACKED SECURITIES (IN THIS ACTION STEMMING FROM DEFECTIVE RESIDENTIAL MORTGAGE 

BACKED SECURITIES, MORGAN STANLEY'S ALLEGED FAILURE TO NOTIFY PLAINTIFF OF THE DISCOVERY OF DEFECTIVE 

SECURITIES IS AN INDEPENDENT BREACH OF CONTRACT; GROSS NEGLIGENCE CAUSE OF ACTION SHOULD NOT HAVE 

BEEN DISMISSED DESPITE SOLE REMEDY CONTRACTUAL PROVISION, 23 

RESIDENTIAL MORTGAGE BACKED SECURITIES (STATUTE OF LIMITATIONS, CONTRACT PROVISION WHICH PURPORTED 

TO EXTEND THE ACCRUAL OF BREACH OF CONTRACT CAUSES OF ACTION STEMMING FROM SALE OF RESIDENTIAL 

MORTGAGE BACKED SECURITIES DEEMED UNENFORCEABLE AS AGAINST PUBLIC POLICY; ACTION TIME-BARRED), 18 

RETIREMENT AND SOCIAL SECURITY LAW (ACCIDENTAL DISABILITY RETIREMENT BENEFITS, HEARING OFFICER APPLIED 

THE WRONG REVIEW STANDARD, NEW HEARING ORDERED), 49 

RETIREMENT AND SOCIAL SECURITY LAW (POLICE OFFICER'S SLIP AND FALL DURING A BURGLARY INVESTIGATION NOT 

AN ACCIDENT), 50 

RIGHT TO COUNSEL (TRIAL JUDGE PRESSURED DEFENDANT INTO PROVIDING A DNA SAMPLE AFTER DEFENSE COUNSEL 

HAD BEEN RELIEVED, DEFENDANT WAS DEPRIVED OF HIS RIGHT TO COUNSEL AT A CRITICAL STAGE, GUILTY PLEAS 

VACATED AND INDICTMENT DISMISSED), 25 

SEARCHES AND SEIZURES (PAT-DOWN SEARCH AFTER VEHICLE STOP OKAY, CRITERIA EXPLAINED), 24 
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SEARCHES AND SEIZURES (UNDER STATE CONSTITUTIONAL STANDARDS, THE WARRANTLESS SEARCH OF A MESSENGER 

BAG AT THE TIME OF DEFENDANT'S ARREST WAS NOT JUSTIFIED BY EXIGENT CIRCUMSTANCES, CONVICTIONS 

REVERSED), 29 

SECOND FELONY OFFENDERS (REMAND OF PRIOR CONVICTION FOR YOUTHFUL OFFENDER DETERMINATION DID NOT 

ALTER DATE OF THAT CONVICTION FOR PREDICATE-FELONY PURPOSES), 24 

SECURITIES (FRAUD ALLEGATIONS RELATED TO SALE OF DEFECTIVE RESIDENTIAL MORTGAGE BACKED SECURITIES 

SUFFICIENT TO WITHSTAND MOTION TO DISMISS), 40 

SECURITIES (IN THIS ACTION STEMMING FROM DEFECTIVE RESIDENTIAL MORTGAGE BACKED SECURITIES, MORGAN 

STANLEY'S ALLEGED FAILURE TO NOTIFY PLAINTIFF OF THE DISCOVERY OF DEFECTIVE SECURITIES IS AN INDEPENDENT 

BREACH OF CONTRACT; GROSS NEGLIGENCE CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED DESPITE SOLE 

REMEDY CONTRACTUAL PROVISION), 23 

SECURITIES (RESIDENTIAL MORTGAGE BACKED SECURITIES, CONTRACT PROVISION WHICH PURPORTED TO EXTEND THE 

ACCRUAL OF BREACH OF CONTRACT CAUSES OF ACTION STEMMING FROM SALE OF RESIDENTIAL MORTGAGE BACKED 

SECURITIES DEEMED UNENFORCEABLE AS AGAINST PUBLIC POLICY; ACTION TIME-BARRED) 

SENTENCING (REMAND OF PRIOR CONVICTION FOR YOUTHFUL OFFENDER DETERMINATION DID NOT ALTER DATE OF 

THAT CONVICTION FOR PREDICATE-FELONY PURPOSES), 24 

SIDEWALKS (LESSEE AND CITY NOT LIABLE FOR HOLE IN SIDEWALK, 48 

SIDEWALKS (SLIP AND FALL, LANDLORD-TENANT, LEASE TERMS ALLOWED JURY TO BE INSTRUCTED ON TENANT'S 

POTENTIAL LIABILITY FOR A SIDEWALK SLIP AND FALL), 45 

SLIP AND FALL (ELEVATED PLATFORM NOT A DANGEROUS CONDITION AS A MATTER OF LAW), 43 

SLIP AND FALL (FACT THAT PLAINTIFF SLIPPED AND FELL ON A MARBLE FLOOR DID NOT ESTABLISH THE CAUSE OF THE 

FALL, COMPLAINT SHOULD HAVE BEEN DISMISSED), 44 

SLIP AND FALL (LANDLORD'S RIGHT TO ENTER TO MAKE REPAIRS DOES NOT CREATE A DUTY TO MAKE REPAIRS), 46 

SLIP AND FALL (LANDLORD-TENANT, LEASE TERMS ALLOWED JURY TO BE INSTRUCTED ON TENANT'S POTENTIAL 

LIABILITY FOR A SIDEWALK SLIP AND FALL), 45 

SLIP AND FALL (LESSEE AND CITY NOT LIABLE FOR HOLE IN SIDEWALK, 48 

SPECIAL IMMIGRANT JUVENILE STATUS (ALTHOUGH MOTHER WAS ENTITLED TO CUSTODY AS SOLE SURVIVING PARENT, 

HER PETITION FOR CUSTODY SHOULD NOT HAVE BEEN DISMISSED WITHOUT FINDINGS WHICH WOULD ENTITLE HER 

CHILDREN TO PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS), 37 

SPOLIATION (CRITERIA FOR SPOLIATION OF EVIDENCE CLEARLY EXPLAINED), 15 

STATUTE OF LIMITATIONS (CONTRACT PROVISION WHICH PURPORTED TO EXTEND THE ACCRUAL OF BREACH OF 

CONTRACT CAUSES OF ACTION STEMMING FROM SALE OF RESIDENTIAL MORTGAGE BACKED SECURITIES DEEMED 

UNENFORCEABLE AS AGAINST PUBLIC POLICY, 18 

STATUTE OF LIMITATIONS (RE-SERVICE AFTER EXPIRATION OF STATUTE OF LIMITATIONS PROPERLY ALLOWED), 17 

STREET STOPS (DEFENDANT'S ACTIONS UPON SEEING THE POLICE IN A HOUSING AUTHORITY BUILDING FREQUENTED BY 

TRESPASSERS JUSTIFIED INITIAL QUESTIONING), 24 



65 

 

SUMMARY JUDGMENT (LABOR LAW-CONSTRUCTION LAW, ALTHOUGH PLAINTIFF MADE OUT A PRIMA FACIE CASE ON 

HIS LABOR LAW CAUSES OF ACTION, THE MOTION FOR SUMMARY JUDGMENT SHOULD HAVE BEEN DISMISSED AS 

PREMATURE, 19 

TAX EXEMPTION (REAL PROPERTY, NON-PROFIT RETREAT ENTITLED TO REAL PROPERTY TAX EXEMPTION FOR ENTIRE 

PROPERTY, NOT JUST THE DEVELOPED PORTION), 49 

TEACHERS (TEACHER'S PETITION TO REVIEW DEPARTMENT OF EDUCATION'S JOB PERFORMANCE RATING SHOULD NOT 

HAVE BEEN DISMISSED FOR FAILURE TO STATE A CAUSE OF ACTION, CRITERIA EXPLAINED), 30 

TEMPORARY MAINTENANCE (FAMILY LAW, PRELIMINARY CONFERENCE (PC) ORDER SETTING TEMPORARY 

MAINTENANCE WHICH DEVIATED FROM THE PRESUMPTIVE AMOUNT INVALID, 33 

TORTIOUS INTERFERENCE WITH CONTRACT (PUBLICITY AGENT FOR A BROADWAY SHOW BREACHED THE COVENENT OF 

GOOD FAITH AND FAIR DEALING BY SENDING EMAILS TO AN INVESTOR DESIGNED TO SINK THE PRODUCTION), 21 

TRUSTS AND ESTATES (CONSTRUCTIVE TRUST PROPERLY IMPOSED UPON THE PROCEEDS OF LIFE INSURANCE TO COVER 

CHILD SUPPORT AND EDUCATION COSTS), 38 

TRUSTS AND ESTATES (MORE THAN A YEAR'S DELAY IN PUBLIC ADMINISTRATOR'S SEEKING SUBSTITUTION FOR 

DECEASED IN A MEDICAL MALPRACTICE ACTION ADEQUATELY EXPLAINED), 50 

UNCONSCIONABLE CONTRACT (MAINTENANCE PORTION OF POSTNUPTIAL AGREEMENT UNCONSCIONABLE), 36 

UNEMPLOYMENT INSURANCE (EXOTIC DANCERS WERE EMPLOYEES), 51 

UNJUST ENRICHMENT (BOTH QUANTUM MERUIT AND BREACH OF CONTRACT PROPERLY PLED WHERE DEFENDANTS 

DENY EXISTENCE OF CONTRACT), 19 

VEHICLE STOPS (CRIMINAL LAW, (PAT-DOWN SEARCH AFTER VEHICLE STOP OKAY, CRITERIA EXPLAINED), 24 

VISITATION (GRANDMOTHER ENTITLED TO HEARING ON WHETHER SHE HAS STANDING TO PETITION FOR VISITATION), 

34 

VISITATION (PARTNER IN AN UNMARRIED COUPLE WITH NO BIOLOGICAL OR ADOPTIVE RELATIONSHIP WITH A CHILD 

HAS STANDING AS A PARENT TO SEEK CUSTODY, VISITATION), 54 

WORK PRODUCT (ATTORNEY WORK PRODUCT PRIVILEGE CRITERIA EXPLAINED), 15 

WORKERS' COMPENSATION LAW (CLAIMANT DID NOT DEMONSTRATE SUFFICIENT ATTEMPTS TO RETURN TO WORK TO 

WARRANT BENEFITS; TOTAL INDUSTRIAL DISABILITY CLAIM SENT BACK, JUDGE AND BOARD FAILED TO DISCUSS THE 

RELEVANT FACTORS IN THE DENIAL OF THAT CLAIM), 51 

YOUTHFUL OFFENDER DETERMINATION (REMAND OF PRIOR CONVICTION FOR YOUTHFUL OFFENDER DETERMINATION 

DID NOT ALTER DATE OF THAT CONVICTION FOR PREDICATE-FELONY PURPOSES), 24 

ZIP LINE (QUESTIONS OF FACT WHETHER ZIP LINE WAS DEFECTIVE AND WHETHER PLAINTIFF KNEW OR SHOULD HAVE 

KNOWN OF THE RISKS OF USING THE ZIP LINE), 42 


