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IN ORDER TO BE ENTITLED TO SUMMARY 

JUDGMENT FINDING DEFENDANT LIABLE IN AN 
ACCIDENT CASE, PLAINTIFF MUST DEMONSTRATE 

FREEDOM FROM COMPARATIVE NEGLIGENCE. 
  
The First Department, over an extensive two-justice dissent, 
determined that, where a question of fact has been raised in an 
accident case about whether plaintiff was comparatively negligent, 
summary judgment finding defendant liable cannot be granted. Here, 
the plaintiff was alleged to have been injured while walking behind a 
sanitation truck which was backing up: 
 
In this case, we are revisiting a vexing issue regarding comparative 
fault: whether a plaintiff seeking summary judgment on the issue of 
liability must establish, as a matter of law, that he or she is free from 
comparative fault. This issue has spawned conflicting decisions 
between the judicial departments, as well as inconsistent decisions by 
different panels within this Department. The precedents cited by the 
dissent have, in fact, acknowledged as much. After a review of the 
relevant precedents, we believe that the original approach adopted by 
this Department, as well as that followed in the Second Department, 
which requires a plaintiff to make a prima facie showing of freedom 
from comparative fault in order to obtain summary judgment on the 
issue of liability, is the correct one.[FN1] 

Under our comparative negligence system, a plaintiff's contributory 
fault may proportionally diminish his or her recovery, but will not 
preclude recovery unless the plaintiff was solely at fault (CPLR 1411). 
Such "culpable conduct" on the part of a plaintiff "shall be an 
affirmative defense to be pleaded and proved by the party asserting 
the defense" (CPLR 1412). The issue that arises in the context of a 
summary judgment motion brought by a plaintiff on the issue of liability 
is whether, as the dissent posits, the motion should be granted and the 
issue of contributory negligence considered during the damages 
portion of the case or where the defendant raises an issue of fact with 
respect to the plaintiff's negligence and the plaintiff fails to show the 
absence of negligence on his or her part, the motion must be denied 
and that issue considered during the liability phase of the trial. As 
discussed herein, the latter is the fairer, and therefore the proper way 
to proceed. 

 

 

http://nycourts.gov/reporter/3dseries/2016/2016_05943.htm#1FN
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It is important to note at the outset that "CPLR 1411 pertains to the damages ultimately recoverable by a plaintiff. It has no 
bearing, procedurally or substantively, upon a plaintiff's [*2]burden of proof as the proponent of a motion for summary 
judgment on the issue of liability" (Roman v A1 Limousine, Inc., 76 AD3d 552, 553 [2d Dept 2010]). Just what that burden 
of proof is has been the issue causing the present contradictory decisions within the judicial departments. 

The starting point of this analysis must be our decision in Thoma v Ronai (189 AD2d 635 [1st Dept 1993], affd 82 NY2d 
736 [1993]). The plaintiff in Thoma was lawfully in a crosswalk when she was struck by the defendant's van. She moved 
for summary judgment on the issue of liability, and the motion was denied. We affirmed the denial on the basis that the 
plaintiff's failure to demonstrate that she exercised reasonable care in crossing the street, by looking before she began 
crossing the intersection, created an issue of fact as to whether she was free from comparative negligence as a matter of 
law, and thus that she did not meet her burden of proof on the motion. In affirming our decision, the Court of Appeals 
agreed that the "plaintiff did not satisfy her burden of demonstrating the absence of any material issue of fact" on the 
question of her freedom from comparative negligence and therefore did not meet her burden on proof on the motion (82 
NY2d at 737). 

The clear direction of Thoma is that a plaintiff may not be awarded partial summary judgment on the issue of a 
defendant's negligence if the defendant has raised an issue of fact as to the plaintiff's comparative negligence. 

We have followed that guidance repeatedly since Thoma was decided. For example, in Tann v Herlands (224 AD2d 230 
[1st Dept 1996]), which involved a rear-end collision, the plaintiff moved for partial summary judgment on liability, and the 
motion was granted. We found that the plaintiff did not eliminate all factual issues as to her freedom from comparative 
negligence. Significantly, we held that "defendants' liability should be considered and determined simultaneously with the 
material, and overlapping, issue of whether plaintiff was also culpable" (id. at 230-231), not, as the dissent contends 
herein, separately from defendants' liability. 

In Phillips v Cohn (277 AD2d 40 [1st Dept 2000]), another rear-end collision case, we affirmed the denial of summary 
judgment based upon the fact that the plaintiff failed to eliminate issues of fact as to his comparative negligence. 

In Lopez v Garcia (67 AD3d 558 [1st Dept 2009]), we reversed the grant of the plaintiff's motion for partial summary 
judgment on liability, finding that the plaintiff did not, as a matter of law, eliminate all issues of comparative negligence. 

Most recently, in Geralds v Damiano (128 AD3d 550 [1st Dept 2015]), we affirmed the denial of the plaintiff's motion for 
partial summary judgment on the ground that the plaintiff did not eliminate issues with respect to whether he was stopped 
in a moving lane and whether his emergency flashers were engaged, i.e., his comparative negligence. 

All of these cases were based on the guidance set out in Thoma. 

The dissent contends that our departure from Thoma began with Perez v Brux Cab Corp. (251 AD2d 157 [1st Dept 
1998]). However, the facts of Perez are markedly different from those in this case. In Perez, the defendants' cab ran a red 
light and struck the plaintiff's vehicle which was being lawfully operated at the time of the accident. We noted the complete 
failure of the defendants to present any facts in opposition to the plaintiffs' motion for partial summary judgment that would 
warrant a finding of comparative negligence on the plaintiffs' part. That is not the case here, where, as the dissent has 
acknowledged, defendant has indeed presented issues of fact as to plaintiff's comparative negligence. 

The dissent also cites Tselebis v Ryder Truck Rental, Inc. (72 AD3d 198 [1st Dept 2010]) in support of its position. 
Tselebis is also distinguishable from this case. 

In Tselebis, the defendant truck driver admitted that he entered the intersection against a red light due to faulty brakes, 
and struck the plaintiff who was on a motorcycle. There was no proof offered that the plaintiff was negligent in the 
operation of his motorcycle or as to the cause of the accident, which was the reason that summary judgment on liability 
was granted to the plaintiff. The plaintiff also suffered memory loss as a result of the accident. 

By contrast, in the present case, plaintiff was injured when a sanitation truck backed into a Toyota Prius that then struck 
plaintiff. Defendant claims that plaintiff, an employee of [*3]defendant, while working outside the sanitation garage, was 
not supposed to walk behind a sanitation truck moving in reverse, and thus contributed to the cause of the accident. At his 
deposition, plaintiff testified that as the truck was backing up slowly, he was walking towards the front of the Prius, which 
was stationed behind the moving truck. Plaintiff stated that he took approximately 10 steps forward before the impact. It 
would appear that plaintiff was injured while walking behind a truck slowly moving backwards which he was not supposed 

http://nycourts.gov/reporter/3dseries/2010/2010_06367.htm
http://nycourts.gov/reporter/3dseries/2009/2009_08496.htm
http://nycourts.gov/reporter/3dseries/2010/2010_01442.htm
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to do. There is no evidence in the record that plaintiff was merely "standing" in front of the Prius when he was struck, as 
asserted by the dissent. Further, the evidence shows that the truck was moving in reverse at approximately five miles per 
hour when it skidded on snow/ice and struck the Prius. Under this factual scenario, the trier of fact could determine that 
defendant was free from negligence and that plaintiff was 100% at fault in causing his injuries. 

The Second Department has consistently applied Thoma to deny partial summary judgment to a plaintiff who fails to 
establish that he or she was free from negligence (Roman v A1 Limousine, Inc., 76 AD3d 552; Derieux v Apollo New York 
City Ambulette, Inc. 131 AD3d 504 [2d Dept 2015]; Jones v Pinto, 133 AD3d 634 [2d Dept 2015]). The Court stated in 
Roman that CPLR 1411 "has no bearing, procedurally or substantively, upon a plaintiff's burden of proof as the proponent 
of a motion for summary judgment on the issue of liability" (76 AD3d at 553), a statement with which we fully agree. 

Significantly, as the Court in Jones noted, "The issue of comparative fault is generally a question for the trier of fact" (133 
AD3d at 635); this supports the argument that the issue of comparative fault should not be considered separately as to the 
defendant and the plaintiff. 

In Calcano v Rodriguez (91 AD3d 468, 468 [1st Dept 2012]), this Court held, "The plaintiff in a negligence action cannot 
obtain summary judgment as to liability if triable issues remain as to the plaintiff's own negligence and share of culpability 
for the accident" (citing Thoma, 82 NY2d at 737). We went on to state that "Thoma instructs us simply to deny summary 
judgment to a negligence plaintiff who cannot eliminate all issues as to his or her comparative fault" (id. at 470). 

In Maniscalco v New York City Tra. Auth. (95 AD3d 510 [1st Dept 2012]), the question before us was, "where there is 
evidence in the pretrial record that more than one party's negligence may have caused the injury, is it appropriate for a 
court to rule as a matter of law that one of the parties caused the injury? Under Thoma, the answer to the question is no'" 
(95 AD3d at 512-513). Significantly, we went on to state that, given the holding in Thoma, "the causal role of each party's 
conduct should not be determined in isolation" (id. at 513). 

This makes sound legal and practical sense. As noted by Professor Alexander: 

"Conceptually, any amount of negligence by a defendant could trigger his or her liability, and CPLR 3212(e)allows for the 
entry of partial summary judgment as to any part of a cause of action. But few, if any, litigation efficiencies are achieved 
by the entry of partial summary judgment in this context because the defendant would still be entitled, at trial to present an 
all-out case on the plaintiff's culpable conduct. Furthermore, it is possible that a jury might find plaintiff's culpability to be 
the sole proximate cause of the accident if the issues of the defendant's liability and the plaintiff's comparative fault are 
seen, in the words of the dissent in Johnson v New York City Tra. Auth., 88 AD3d 321, 332 [1st Dept 2011] "as an 
integrated whole.' (Vincent 

C. Alexander, Practice Commentaries, McKinney's Cons Laws of NY, Book 7B C1412). 

The dissent's view that a plaintiff's negligence should be considered during a trial on damages is problematic in the sense 
that a defendant is essentially entering the batter's box with [*4]two strikes already called [FN2]. A jury would be instructed 
that the issue of a defendant's liability was settled and that it could only consider the plaintiff's conduct as it affected the 
amount of damages to be recovered. Even in the unlikely event that a defendant was allowed to, as Professor Alexander 
states, "present an all-out case on the plaintiff's culpable conduct," this would defeat the purpose of grantingsummary 
judgment on the issue of liability vis-a-vis CPLR 1411. This again highlights the problem created by conflating the 
comparative negligence statutory scheme with the procedural requirements of a motion for summary judgment. 

Moreover, such bifurcation of resolutions of the issue of liability between the parties runs counter to the guidance given in 
the Pattern Jury Instructions. PJI 2:36 et seq., as well as the comments thereto, provide that, in either a bifurcated or a full 
trial on liability and damages in a comparative negligence case, a jury must be given instructions as to the defendant's 
liability and the plaintiff's liability at the same time (see 1A NY PJI3d 2:36 at 273 et seq.[2016]). This avoids a complicated 
jury instruction and allows the jury to consider the actions of both parties as a whole in making their determination (see 
Tann v Herlands, 224 AD2d 230). 

We do not agree with our dissenting colleague that our decision today ignores the intent of CPLR article 14-A. It does not, 
as the dissent contends, bar recovery to a plaintiff who may have some liability for causing the incident in question. It is 
clear that the burden of proving the affirmative defense of comparative negligence at trial remains on the defendant. The 
dissent essentially acknowledges as much (see Gonzalez ARC Interior Const., 83 AD3d 419 [1st Dept 2011]). However, 
our colleague takes the curious position that here, "where plaintiff met his prima facie burden of establishing defendant's 

http://nycourts.gov/reporter/3dseries/2015/2015_06490.htm
http://nycourts.gov/reporter/3dseries/2015/2015_06490.htm
http://nycourts.gov/reporter/3dseries/2012/2012_00110.htm
http://nycourts.gov/reporter/3dseries/2012/2012_03548.htm
http://nycourts.gov/reporter/3dseries/2011/2011_06402.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05943.htm#2FN


4 

 

negligence as a proximate cause of the injury, and defendant failed to raise triable issues of fact with respect to its own 
negligence, but successfully raised triable issues of fact as to comparative negligence on the part of plaintiff," summary 
judgment on the issue of liability should be granted as a matter of law to the plaintiff (emphasis added). Under this 
interpretation, any liability on the part of a defendant would be sufficient to warrant the granting of summary judgment to a 
plaintiff, with the issue of comparative negligence to be addressed at a trial on damages only. As discussed above, such a 
procedure is contrary to the concept set forth in the PJI, Professor Alexander's commentaries, and our holdings in 
Johnson v New York City Tr. Auth. (88 AD3d 321 [1st Dept 2011]) and Maniscalco v New York City Tr. Auth. 95 AD3d 
510) that "the causal role of each party's conduct should not be determined in isolation" (id. at 513). In this regard, 
Professor Alexander's observation bears repeating, that "a jury might find plaintiff's culpability to be the sole proximate 
cause of the accident" where the issues are tried as a whole. By finding, as a matter of law, that a defendant is at fault, the 
court denies the jury the opportunity to determine the issue of proximate cause. 

We agree that the concepts of comparative negligence and sole proximate cause are two distinct defenses which must be 
pleaded and proved. However, where, as here, an issue of fact as to the plaintiff's comparative negligence has been 
raised, and the plaintiff has not negated the presence of comparative liability on his or her part, the plaintiff's motion for 
summary judgment must be denied. This does not prevent a plaintiff from establishing the degree of defendant's liability at 
a trial; nor does it prevent the plaintiff from minimizing his or her own liability. Rather, it gives both parties a fair opportunity 
to present their evidence in a unified manner in order to give the jury a complete picture of the incident, the facts of which 
it must determine. 

This, of course, is not to say that under appropriate facts, a plaintiff would not be entitled [*5]to summary judgment on the 
issue of liability (see e.g. Perez v BruxCap Corp., 251 AD2d 157). The facts of this case, however, do not warrant such a 
result. 

Defendants' moved to strike plaintiff's claim for lost earnings for failing to provide authorizations for and copies of his tax 
returns or in the alternative, to compel plaintiff to respond to defendant's demand and provide it with copies of his tax 
returns and authorizations therefor for the period from two years preceding the date of the accident until the present. 
However, defendant has made no showing that the information it seeks is not available from alternative sources, even 
though it does not dispute that plaintiff provided it with authorizations for his employment, pension, and medical records 
(see Tullett & Tokyo Forex v Linker, 226 AD2d 182 [1st Dept 1996]). 

All concur except Acosta and Moskowitz, JJ. 

who dissent in part in a memorandum by 

Acosta, J. as follows: 

 
ACOSTA, J. (dissenting in part)  

This appeal calls upon us to define the parameters of a negligence plaintiff's prima facie burden as the movant for partial 
summary judgment on the issue of liability, and to decide whether partial summary judgment may be granted as to liability 
where the defendant fails to raise issues of fact regarding its own negligence, but raises issues of fact regarding the 
plaintiff's comparative negligence. As I stated in Capuano v Tishman Constr. Corp. (98 AD3d 848 [1st Dept 2012] [Acosta, 
J., concurring]), "I would hold that a plaintiff does not have th[e] burden [of disproving the affirmative defense of 
comparative negligence]. Once a prima facie showing [of defendant's negligence] is made, the burden shifts to the 
defendant to raise issues of fact, such as by submitting evidence in support of an affirmative defense" (id. at 852). The 
affirmative defense of comparative negligence is a partial defense that does not bar a plaintiff's recovery, but merely 
reduces the amount of damages in proportion to the plaintiff's culpable conduct, if any, that contributed to causing the 
injury (CPLR 1411; 1412). That is, the comparative negligence doctrine does not bear upon whether a defendant is liable; 
rather, it bears upon the extent of the defendant's liability, where both the defendant and the plaintiff engaged in culpable 
conduct resulting in the injury. This is distinct from other complete defenses, such as the sole proximate cause defense, 
through which a defendant may be entirely absolved of liability. 

Therefore, where a defendant raises issues of fact as to the plaintiff's prima facie showing of defendant's negligence - for 
example, by presenting facts from which a jury could reasonably conclude that the plaintiff's conduct was so egregious or 
unforeseeable as to constitute the sole proximate cause of the injury - the plaintiff will not be entitled to partial summary 
judgment, because the defendant might be absolved of liability. However, where a defendant fails to raise issues of fact 

http://nycourts.gov/reporter/3dseries/2011/2011_06402.htm
http://nycourts.gov/reporter/3dseries/2012/2012_03548.htm
http://nycourts.gov/reporter/3dseries/2012/2012_03548.htm
http://nycourts.gov/reporter/3dseries/2012/2012_06109.htm
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as to his or her own negligence, but succeeds in raising issues of fact as to the plaintiff's comparative negligence, partial 
summary judgment on liability with respect to defendant's negligence is warranted, because the defendant will be liable to 
the extent his or her misconduct proximately caused the injury (see Calcano v Rodriguez, 91 AD3d 468, 472 [1st Dept 
2012] [Catterson, J., concurring). Nevertheless, the affirmative defense of comparative negligence will remain at issue, so 
the defendant should be permitted to argue for an apportionment of liability during a subsequent trial on liability and 
damages (cf. Gonzalez v ARC Interior Constr., 83 AD3d 418 [1st Dept 2011]). 

In this case, where plaintiff met his prima facie burden of establishing defendant's negligence as a proximate cause of the 
injury, and defendant failed to raise triable issues of fact with respect to its own negligence, but successfully raised triable 
issues of fact as to comparative negligence on the part of plaintiff, I would grant plaintiff's motion for partial summary 
judgment on the issue of liability (finding defendant negligent as a matter of law) and remand for a jury to determine (1) 
the percentage of liability attributable to each party, if it finds that plaintiff engaged in any culpable conduct that 
proximately caused the injury and (2) the total amount of damages (which the court would then reduce in proportion to 
plaintiff's share of liability, if any, as previously determined by the jury). 

This result is warranted by the comparative fault provisions of the CPLR, the case law, [*6]the Pattern Jury Instructions, 
and the record evidence. I therefore part company with the majority's view that plaintiff had the prima facie burden of 
proving freedom from comparative negligence, and that he was not entitled to partial summary judgment on the issue of 
liability. However, in recognition of the "discrepant decisions in this Department, [and] concomitant confusion to the bar" 
(Capuano, 98 AD3d at 854 [Acosta, J., concurring]), I agree that the issue "calls for resolution by the Court of Appeals" 
(Maniscalco v New York City Tr. Auth., 95 AD3d 510, 514 [1st Dept 2012]).[FN1] 

I. Facts and Background 

On a snowy day in January 2011, plaintiff and two coworkers, employees of defendant New York City's Department of 
Sanitation (DOS), were tasked with placing tire chains on sanitation trucks to provide better traction in the snow. While 
plaintiff was waiting for his coworkers to bring another truck into the garage for outfitting with chains, he walked towards 
the garage, between a parked car and a rack of tires. Plaintiff allegedly suffered injuries when his coworkers backed the 
truck into the parked car, which was propelled into him. The driver testified that, as he moved the truck in reverse, the 
"guide man" stood on the driver's side (he should have been guiding from the passenger's side, according to an accident 
report by a DOS safety officer) and gave an abrupt signal to stop, at which point the driver hit the brakes hard enough that 
he "jerked the truck" and slid into the car. The guide man testified that he started signaling from the passenger's side, as 
required, and moved to the driver's side only after it appeared that the driver was unable to see him signaling to stop. The 
guide man further testified that he signaled several times to stop, but the driver did not brake until the guide man moved to 
the driver's side and began waving his arms and yelling. 

Plaintiff testified that he was walking between the rack of tires and the front of the parked car as the truck was backing up, 
and that he heard the truck beeping as it did so. He did not, however, attempt to keep the truck in view because he could 
not see it as he was walking towards the garage and in front of the parked car. When the driver hit the brakes, the truck 
slid and struck the rear of the parked car, which slid into plaintiff, pinning him between the front of the car and a rack of 
tires. He landed with his back on the hood of the car, and suffered resulting injuries. 

Plaintiff commenced this action and, after discovery, moved for partial summary judgment on the issue of liability, arguing 
that the record established that defendant's employees were solely responsible for the accident and that their failure to 
maintain control of the truck constituted a prima facie case of negligence. Plaintiff also argued that there was no evidence 
indicating that he was comparatively negligent, because at the time of the accident he was standing in an area where he 
was permitted to be and was in a position of ostensible safety (according to an affidavit by plaintiff's expert, a retired DOS 
safety officer). Defendants opposed the motion, arguing, inter alia, that there were triable issues of fact as to whether 
plaintiff was free from comparative fault. The motion court denied plaintiff's motion for partial summary judgment on the 
issue of liability, finding, inter alia, that, even if the evidence established defendant's negligence, the question of plaintiff's 
comparative fault "must be resolved at trial." As authority for this conclusion, the court cited Thoma v Ronai (82 NY2d 736, 
737 [1993]). 

Plaintiff appeals. 

II. Discussion 

http://nycourts.gov/reporter/3dseries/2012/2012_00110.htm
http://nycourts.gov/reporter/3dseries/2011/2011_02728.htm
http://nycourts.gov/reporter/3dseries/2012/2012_03548.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05943.htm#3FN
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A plaintiff's burden as the movant for summary judgment is to "make a prima facie showing of entitlement to judgment as 
a matter of law" (Alvarez v Prospect Hosp., 68 NY2d 320, 324 [1986]). "To establish a prima facie case of negligence, a 
plaintiff must demonstrate (1) a duty owed by the defendant to the plaintiff, (2) a breach thereof, and (3) injury proximately 
resulting therefrom" (Solomon v City of New York, 66 NY2d 1026, 1027 [1985]). "[I]t is not [*7]plaintiff's burden to establish 
defendants' negligence as the sole proximate cause of his injuries in order to make out a prima facie case" (Pace v 
Robinson, 88 AD3d 530, 531 [1st Dept 2011] [internal quotation marks omitted]). Rather, a plaintiff carries its burden by " 
generally show[ing] that the defendant's negligence was a substantial cause of the events which produced the injury'" 
(Tselebis v Ryder Truck Rental, Inc., 72 AD3d 198, 200 [1st Dept 2010], quoting Derdiarian v Felix Contr. Corp., 51 NY2d 
308, 315 [1980] [adding emphasis]; see also Nallan v Helmsley Spear, Inc., 50 NY2d 507, 520 [1980], citing, inter alia, 
Restatement, Torts 2d, § 430). 

If a plaintiff establishes a prima facie case of negligence, "the burden shifts to the party opposing the motion for summary 
judgment to produce evidentiary proof in admissible form sufficient to establish the existence of material issues of fact 
which require a trial of the action" (Alvarez, 68 NY2d at 324). "It is incumbent upon a defendant who opposes a motion for 
summary judgment to assemble, lay bare and reveal his proofs, in order to show that the matters set up in his answer are 
real and are capable of being established upon a trial" (Middle States Leasing Corp. v Manufacturers Hanover Trust Co., 
62 AD2d 273, 276 [1st Dept 1978], quoting Di Sabato v Soffes, 9 AD2d 297, 301 [1st Dept 1959]). "It is not requisite for 
plaintiff in order to recover summary judgment to demonstrate the inadequacy of each and every defense raised. The 
burden of proving such defense rests with the defendant" (id.). 

A. Comparative fault is an affirmative defense, not a part of plaintiff's prima facie burden as movant for summary judgment 

With these principles in mind, I disagree with the majority's holding that, although comparative fault is an affirmative 
defense to be pleaded and proved by a defendant (CPLR 1412), a plaintiff must disprove that defense in order to obtain 
partial summary judgment on the issue of liability. The majority apparently believes that a substantive part of a plaintiff's 
prima facie case is to prove freedom from comparative negligence [FN2]. Yet the evolution of the doctrine proves otherwise. 

New York's comparative negligence statute was enacted in 1975 as article 14-A of the CPLR. The purpose of the article is 
"to permit partial recovery in cases in which the conduct of each party is culpable" (Arbegast v Board of Educ. of S. New 
Berlin Cent. School, 65 NY2d 161, 167 [1985], quoting Twenty-first Ann Report of NY Judicial Conference, 1976, at 241). 
To that end, CPLR 1411 provides that 

"[i]n any action to recover damages for personal injury . . . the culpable conduct attributable to the claimant . . ., including 
contributory negligence . . ., shall not bar recovery, but the amount of damages otherwise recoverable shall be diminished 
in the proportion which the culpable conduct attributable to the claimant . . . bears to the culpable conduct which caused 
the damages" (emphasis added). 

CPLR 1412 makes comparative negligence "an affirmative defense to be pleaded and proved by [*8]the party asserting 
the defense." 

The comparative negligence statute replaced the common-law rule of contributory negligence, under which plaintiffs (in 
negligence actions other than for wrongful death) were completely barred from recovery if their own negligence 
contributed to the injury even in the "slightest degree" (Arbegast, 65 NY2d at 165). "The theory was that plaintiff's 
negligence was an intervening cause, which broke the causal connection between the defendant's negligent act and 
plaintiff's injury" (id.). Although "[t]he great majority of the courts [held] that the burden of pleading and proof of the 
contributory negligence of the plaintiff [was] on the defendant" (Restatement [Second] of Torts § 477, Reporter's Notes), 
New York had long been among the minority of jurisdictions that held otherwise (see Arbegast, 65 NY2d at 165; 
Fitzpatrick v International Ry. Co., 252 NY 127, 133-134 [1929] [describing plaintiff's burden of proving freedom from 
contributory negligence as "more than a mere burden of proof" and instead "a substantive part of the plaintiff's right to 
recover"]; Stone v Dry Dock, E. Broadway & Battery Ry. Co., 115 NY 104, 111 [1889]). 

The Legislature's adoption of CPLR article 14-A changed that, placing the burden of proving comparative negligence on 
defendants (CPLR 1412; see also 1 Weinstein, Korn & Miller CPLR Manual § 11.06 at 11-9 [3d ed 2015] ["With the 
establishment of the doctrine of comparative liability, the rule that a plaintiff suing in negligence has the burden of proving 
freedom from contributory negligence no longer obtains"]). The new rule made New York a "pure comparative negligence" 
jurisdiction, in which plaintiffs are entitled to damages reduced by their proportion of the fault that caused the accident; for 
example, even a plaintiff who is 99% at fault would theoretically be entitled to recover 1% of the damages. 

http://nycourts.gov/reporter/3dseries/2011/2011_07269.htm
http://nycourts.gov/reporter/3dseries/2011/2011_07269.htm
http://nycourts.gov/reporter/3dseries/2010/2010_01442.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05943.htm#4FN
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In light of the overarching purpose of article 14-A, I adhere to the view that "the plaintiff never has the burden to 
demonstrate that he or she is free from negligence once a defendant asserts the defense [of comparative negligence]" 
(Capuano, 98 AD3d at 853 [Acosta, J., concurring]). A plaintiff's prima facie burden on summary judgment is to show the 
defendant's negligence; that burden does not require a showing of freedom from comparative fault. To place that burden 
on a plaintiff would be to revert to the days of contributory negligence, and to disregard the Legislature's adoption of 
article 14-A (see id. ["To require that a plaintiff demonstrate that he or she is free of comparative fault would render the 
statute meaningless and inconsistent with direct legislative guide"]). 

Contrary to the majority's view, my position is consistent with the Court of Appeals' decision in Thoma v Ronai. In that 
1993 case, the Court of Appeals affirmed this Court's denial of summary judgment to a plaintiff whose "concession that 
she did not observe the vehicle that struck her raise[d] a factual question of her reasonable care" (82 NY2d at 737). But 
the Court of Appeals said nothing about whether a plaintiff's prima facie burden includes disproving the affirmative 
defense of comparative fault; nor did it address the import of CPLR 1411 and 1412. The Court simply held that the plaintiff 
was not entitled to summary judgment because the record presented issues of fact as to her own fault; it never ruled that 
she failed to satisfy her prima facie burden of establishing defendant's negligence (see Capuano, 98 AD3d at 852 [Acosta, 
J., concurring, discussing Thoma]). 

Moreover, the majority's continued reliance on this Court's decision in Thoma (189 AD2d 635 [1st Dept 1993], affd 82 
NY2d 736 [1993]) to hold that it is a plaintiff's burden to establish freedom from comparative fault is unfounded. First, like 
the Court of Appeals in Thoma, this Court did not consider the statutory provisions of article 14-A. It therefore 
misconstrued plaintiffs' prima facie burden on summary judgment, and instead held that "summary judgment was properly 
denied since a failure to yield the right of way does not ipso facto settle the question of whether the other party was 
herself guilty of negligence" (id. at 635-636). For that holding, the Court relied on the Third Department case of Schmidt v 
Flickinger Co. (88 AD2d 1068 [3d Dept 1982], appeal withdrawn 58 NY2d 655 [1982]) and the First Department case of 
Pecora v Marique (273 App Div 705 [1st Dept 1948]), both of which are problematic. 

The problem with the Thoma Court's reliance on Schmidt is that Schmidt based its reasoning on contributory negligence 
cases, thereby improperly placing the burden of proving [*9]freedom from comparative negligence on the plaintiff (88 
AD2d at 1069, citing Wartels v County Asphalt, 29 NY2d 372 [1972]; Cosentino v Consolidated Edison Co. of N.Y., 62 
AD2d 1028 [2d Dept 1978])[FN3]. Similarly, the problem with the Thoma Court's reliance on Pecora is that the case was 
decided in 1948, long before the comparative negligence statute was adopted, so it too applied the outdated contributory 
negligence standard. 

By 1998, this Court had apparently recognized the error of its decision in Thoma, and it began to apply the proper burden-
shifting comparative negligence standard, as evidenced in Perez v Brux Cab Corp. (251 AD2d 157 [1st Dept 1998]). In 
that case, a unanimous panel of this Court reversed a denial of partial summary judgment on the issue of liability, where 
the plaintiffs established a prima facie case of negligence, and the defendants "presented only unsubstantiated assertions 
and speculation that plaintiffs may have breached a duty of care" (251 AD2d at 159). Several of our subsequent decisions 
have also applied the comparative negligence standard and reached the same or a similar result (see e.g. Tselebis, 72 
AD3d at 201 [reversing denial of plaintiff's motion for partial summary judgment on liability where record established 
defendant's negligence and defendant offered "only speculation" regarding comparative negligence]; Pace v Robinson, 88 
AD3d 530 [1st Dept 2011]; Gonzalez v ARC Interior Constr., 83 AD3d 418; Strauss v Billig, 78 AD3d 415 [1st Dept 2010], 
lv dismissed 16 NY3d 755 [2011]). The majority's attempt to distinguish Perez and Tselebis on their facts does not alter 
the fact that, in those cases, this Court recognized that a plaintiff's prima facie burden does not encompass the issue of 
comparative negligence. 

Although some of our recent decisions have gone backwards, relying on Thoma to place the prima facie burden on 
plaintiffs to establish their freedom from comparative fault (see e.g. Maniscalco, 95 AD3d 510; Calcano v Rodriguez, 91 
AD3d 468 [1st Dept 2012]), in other recent decisions this Court has continued to apply the correct standard, recognizing 
that proof of freedom from comparative fault is not part of plaintiffs' prima facie burden (see e.g. Santos v Booth, 126 
AD3d 506 [1st Dept 2015] [affirming grant of summary judgment as to liability where plaintiff established prima facie 
negligence and defendants "failed to come forward with an adequate nonnegligent explanation for the accident" or "raise[] 
a triable issue of fact as to comparative negligence"]). 

In any event, Thoma has not received the widespread reliance that the majority suggests. Tann v Herlands (224 AD2d 
230 [1st Dept 1996]), for example, did not "follow[] [Thoma's] guidance," as the majority would have it. In fact, Tann did 
not mention or cite Thoma. Rather, the Tann Court cited a pre-comparative negligence Second Department case from 
1970, stating that "defendants' liability should be considered and determined simultaneously with the material, and 
overlapping, issue of whether the plaintiff was also culpable" (id. at 230-231, citing Enker v Slattery Constr. Co., 34 AD2d 

http://nycourts.gov/reporter/3dseries/2016/2016_05943.htm#5FN
http://nycourts.gov/reporter/3dseries/2011/2011_07269.htm
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http://nycourts.gov/reporter/3dseries/2012/2012_00110.htm
http://nycourts.gov/reporter/3dseries/2012/2012_00110.htm
http://nycourts.gov/reporter/3dseries/2015/2015_02002.htm
http://nycourts.gov/reporter/3dseries/2015/2015_02002.htm
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673 [2d Dept 1970]). Phillips v Cohn (277 AD2d 40 [1st Dept 2000]) did not mention Thoma either, and instead cited the 
unhelpful Tann. Nor does Lopez v Garcia (67 AD3d 558 [1st Dept 2009]) stand for the proposition that a plaintiff's prima 
facie case requires freedom from comparative negligence; in that case, the Court "assum[ed], arguendo, that plaintiff 
satisfied her initial burden on the motion" (at 558) for summary judgment and (like the Court of Appeals in Thoma) denied 
the motion because "[i]ssues of fact as to plaintiff's comparative negligence [were] raised by" the record evidence (id.). 

Similarly, in the recent case of Geralds v Damiano (128 AD3d 550 [1st Dept 2015]), in a split decision, the Court denied 
the plaintiff's motion for summary judgment, but said nothing about whether that result was due to the plaintiff's failure to 
establish prima facie entitlement to judgment. It only said that summary judgment was unwarranted because "issues of 
fact exist[ed] [*10]regarding plaintiff's comparative negligence and whether his acts also proximately caused the accident" 
(id. at 551). Justice Moskowitz dissented, writing that "[d]espite the majority's finding otherwise, the record contains no 
issues of material fact sufficient to defeat plaintiff's motion for summary judgment" (id. at 552). The dissent's analysis in 
Geralds also appears to recognize that a plaintiff's prima facie burden does not encompass comparative negligence: It 
stated initially that the "plaintiff's moving papers amply demonstrate[d] [the] defendant['s] negligence," and then that the 
"defendant's opposition papers d[id] not present any genuinely conflicting evidence regarding" the plaintiff's negligence 
(id.). 

The majority fails to address the above analysis showing that many of the cases on which it relies do not discuss or even 
cite Thoma. Nor could it do so in good faith, because the fact remains that Thoma has not been followed to the extent 
indicated by the majority. 

Thus, I would reject the reasoning of the Thoma/Tann/Calcano line of First Department cases and instead follow the 
guidance of Perez, which appropriately recognized that a plaintiff's prima facie burden on summary judgment does not 
include a showing of freedom from comparative negligence. It is incorrect to say, as the majority does, that CPLR 1411 
has "no bearing" on a plaintiff's burden of proof as a proponent of summary judgment on liability (quoting Roman v A1 
Limousine, Inc., 76 AD3d 552, 553 [2d Dept 2010])[FN4]. CPLR 1411 must be read together with CPLR 1412, which states 
that comparative negligence is an affirmative defense to be pleaded and proved by the defendant. As with affirmative 
defenses in general, the defendant bears the burden of raising triable issues of fact in response to a plaintiff's prima facie 
showing of entitlement to summary judgment (see Capuano, 98 AD3d at 853 [Acosta, J., concurring]; Bercy Invs. v Sun, 
239 AD2d 161 [1st Dept 1997]). 

Here, plaintiff established a prima facie case of defendant's negligence by showing that his coworkers breached a duty of 
care owed to him and that their breach of that duty proximately caused his injuries (see Solomon v City of New York, 66 
NY2d 1026. Based on the driver's testimony, the guide man was signaling from the wrong side of the truck, and abruptly 
signaled to stop, causing the driver to slam on the brakes and skid into the parked car. Based on the guide man's 
testimony, he was signaling from the correct side and only moved to the other side upon realizing that the driver was not 
responding to his repeated signals to stop, at which point it was too late, and the driver hit the brakes and skidded into the 
car. Despite apparent conflicts in the coworkers' testimonies, either account establishes a prima facie case of negligence. 
That each coworker essentially blames the other is insufficient to absolve defendant of negligence, where the coworkers 
(as defendant's employees) acted in tandem to cause plaintiff's injury. Since defendant concedes that "collision with a 
parked vehicle does generally establish a prima facie case of negligence" and has failed to provide an adequate 
nonnegligent explanation for plaintiff's coworkers' failure to operate the truck safely while accounting for the weather and 
road conditions, plaintiff established prima facie his entitlement to summary judgment on the issue of defendant's liability 
(see Vehicle and Traffic Law § 1211[a]; Williams v Kadri, 112 AD3d 442, 443 [1st Dept 2013]; Renteria v Simakov, 109 
AD3d 749 [1st Dept 2013]; LaMasa v Bachman, 56 AD3d 340 [1st Dept 2008]). 

B. Plaintiff is entitled to summary judgment on liability as to defendant's negligence, notwithstanding issues of fact as to 
comparative negligence 

In response to a plaintiff's prima facie showing of a defendant's negligence, the defendant may raise triable issues of fact 
by submitting evidence from which a jury could reasonably conclude (1) that the defendant was nonnegligent (either 
because there was no duty owed, no breach of duty, or no proximate causal relationship between the defendant's 
misconduct and the [*11]plaintiff's injury) and/or (2) that the plaintiff was comparatively negligent. If the defendant fails on 
both counts, there can be no doubt that the plaintiff is entitled to summary judgment on liability, because the defendant's 
negligence has been established as a matter of law, and there is no triable question of comparative fault. 

But what result should obtain where, in response to a plaintiff's prima facie showing, the defendant succeeds in raising 
triable issues of fact with respect to the plaintiff's culpable conduct? This is an issue that was not reached in Capuano. 
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The majority in this case believes that the "clear direction of Thoma is that a plaintiff may not be awarded partial summary 
judgment on the issue of a defendant's negligence if the defendant has raised an issue of fact as to the plaintiff's 
comparative negligence." I disagree. As discussed above, Thoma did not address the import of CPLR article 14-A, and 
reading its holding so broadly would be contrary to the purpose of the statute, which is to permit partial recovery where 
both parties engaged in culpable conduct that caused the plaintiff's injury. Accordingly, I would hold that partial summary 
judgment on the issue of liability could be granted, i.e., the defendant could be found negligent as a matter of law, and the 
matter remanded for a jury to apportion fault and determine damages (see Calcano v Rodriguez, 91 AD3d at 472 
[Catterson, J., concurring]). This result is appropriate where, as here, a jury could not reasonably conclude that the 
plaintiff's culpable conduct, if any, was so egregious or unforeseeable as to constitute the sole proximate cause of the 
injury (see Soto v New York City Tr. Auth., 6 NY3d 487, 492 [2006]). 

The majority acknowledges that "[u]nder our comparative negligence system, a plaintiff's contributory fault may 
proportionally diminish his or her recovery, but will not preclude recovery unless the plaintiff was solely at fault" (citing 
CPLR 1411)[FN5]. From this proposition it logically follows that, under CPLR 1411, a plaintiff who is not solely at fault must 
be entitled to some amount of recovery, albeit an amount that is diminished in proportion to his or her culpable conduct. 
Thus, partial summary judgment where the plaintiff is not solely at fault is warranted, because it prevents a jury from 
erroneously barring the plaintiff's recovery. 

The sole proximate cause defense is a complete defense to a plaintiff's case in chief, whereby a defendant may be 
entirely absolved of liability if the plaintiff's conduct was "so egregious or unforeseeable" as to break the causal nexus 
between defendant's breach of duty and the injury (see Soto, 6 NY3d at 492; Black's Law Dictionary [10th ed 2014], sole 
cause). That is, because the plaintiff's prima facie case of the defendant's negligence includes a showing of proximate 
causation (see Solomon, 66 NY2d at 1027), it would be better to evaluate at that point whether the plaintiff's culpable 
conduct (or some other cause) was the sole proximate cause of the injury. If the plaintiff's conduct were the sole 
proximate cause, the doctrine of comparative negligence would be inapplicable: There would be no basis on which to 
compare the parties' relative degrees of fault, and thus no need to charge the jury on comparative negligence (see Exxon 
Co., U.S.A. v Sofec, Inc., 517 US 830, 837-838 [1996], quoting 1 T. Schoenbaum, Admiralty and Maritime Law § 5—3 at 
165—166 [2d ed 1994] ["Superseding cause operates to cut off the liability of an admittedly negligent defendant, and 
there is properly no apportionment of comparative fault where there is an absence of proximate causation"]; Black's Law 
Dictionary [10th ed 2014], sole cause ["(I)f something other than (defendant's) act was the sole cause of the harm there 
need be no further inquiry so far as he (or she) is concerned"] [internal quotation marks omitted]; Restatement [Third] of 
Torts: Apportionment of Liability § 8, Comment c ["factors (in assigning percentages of responsibility) are irrelevant . . . to 
apportionment if there is no causal connection between the referenced conduct and the plaintiff's injuries"]). 

By contrast, the affirmative defense of comparative negligence is a partial defense that does not excuse a defendant's 
liability, but reduces a plaintiff's damages where both parties are at [*12]fault (see CPLR 1411; Black's Law Dictionary 
[10th ed 2014], partial defense ["A defense going . . . toward mitigation of damages"]). Comparative negligence, therefore, 
operates only when the defendant's negligence is established (or conceded) and the plaintiff's fault is also at issue. It is 
not a defense by which a defendant can be absolved of liability. Once the plaintiff has successfully proven that the 
defendant's conduct was a proximate cause of the injury, any fault on the part of the plaintiff might be an additional 
proximate cause of the injury, but cannot logically be the sole proximate cause of it (see Blake v Neighborhood Hous. 
Servs. of N.Y. City, 1 NY3d 280, 290 [2003] ["(I)f (an employer's) statutory violation (of Labor Law § 240[1]) is a proximate 
cause of an injury, the plaintiff cannot be solely to blame for it"]). 

Here, as discussed above, plaintiff made a prima facie showing of defendant's negligence by demonstrating that his 
coworkers failed to properly account for the snowy conditions, disregarded proper signaling protocols, and backed a 
sanitation truck into a parked car, which slid into him. In response to plaintiff's prima facie showing, defendant failed to 
present evidence that would permit a rational jury to entirely exculpate it from liability by finding plaintiff to be the sole 
proximate cause of his injuries. There is no reasonable view of the facts in which plaintiff's conduct could be deemed "so 
unsafe and unreasonable as to constitute the sole cause of [the] accident" (Thomas v City of New York, 16 AD3d 203, 
203-04 [1st Dept 2005]; see also Soto, 6 NY3d at 492 ["plaintiff's conduct, although a substantial factor in causing the 
accident, was not so egregious or unforeseeable that it must be deemed a superseding cause of the accident absolving 
defendant of liability"]). Indeed, plaintiff was permitted to be in the location where he was walking before the accident 
occurred — waiting outside the garage as the next truck was being brought in - so it was entirely foreseeable that he 
would be there. Plaintiff's coworkers - the driver and guide man - also testified that it was a normal occurrence for workers 
to walk around that area, and that they would not have been surprised to find plaintiff there. Moreover, it was not so 
egregious for plaintiff to presume that, because he was walking behind the opposite end of a parked car, he was in a 
place of apparent safety. 
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To be sure, defendant raised triable issues of fact with respect to plaintiff's comparative fault. It pointed out, for example, 
that plaintiff heard the truck beeping but did not attempt to observe it as it backed up. From this evidence, a jury could 
reasonably conclude that plaintiff bears some responsibility for the accident. But a reasonable jury could not find that he 
bears 100% of the fault. 

It is fiction to suggest that plaintiff's conduct could be deemed the sole proximate cause in this case. In fact, plaintiff's 
conduct, while perhaps culpable to some extent, is surely less culpable than the conduct of plaintiffs who have been found 
to be the sole proximate cause of their injuries (see e.g. Thomas, 16 AD3d at 203 ["attempt at a one-legged vault over 
(sizeable, water-filled) depression," given the "existence of a safe alternative route around (it)," was "so unsafe and 
unreasonable" as to constitute sole cause]). His culpability even falls below that of the plaintiff in Soto, who the Court 
determined was not the sole proximate cause of his injuries (see 6 NY3d at 492 [plaintiff's "undeniably reckless" conduct 
of entering subway catwalk after consuming several alcoholic beverages and running in attempt to catch train was "not so 
egregious or unforeseeable" as to constitute sole proximate cause, even where "jury appropriately . . . determined that 
(plaintiff) bore a far greater share of the fault"]). In short, the majority fails to adequately explain how a jury could 
reasonably determine that plaintiff's conduct - walking behind the opposite end of a parked car from a truck that was 
backing up in his direction - could be considered so unsafe, unreasonable, egregious, or unforeseeable as to constitute 
the sole proximate cause of his injuries. 

Therefore, because defendant raised issues of fact regarding comparative negligence but cannot avail itself of the sole 
proximate cause defense, plaintiff's motion for partial summary judgment should be granted to the extent of finding 
defendant negligent as a matter of law, and a jury should determine (1) what proportion of causation is attributable to each 
party's culpable conduct, if it finds any on the part of plaintiff, and (2) the total amount of damages (without regard to the 
percentages of fault attributable to each party). The trial court should then reduce plaintiff's damages in proportion to the 
percentages of fault apportioned by the jury (see 1A NY PJI 3d 2:36 at 331, 340-341). 

The majority repeatedly misstates my position as requiring comparative fault to be considered in a trial on damages. While 
that was the result reached in Tselebis - a decision in which two members of the majority joined - and in Gonzalez, I 
submit that the matter should be remanded first for a trial on liability, during which the jury would consider the conduct of 
both parties and apportion fault accordingly. A trial on damages would follow, during which the jury would determine the 
total amount of damages (to be reduced in proportion to the apportionment of fault). 

Contrary to the majority, this result is consistent with the Pattern Jury Instructions, because we would only be settling as a 
matter of law one aspect of the liability issue (whether defendant is liable at all). The only difference is that the jury would 
be instructed in the liability portion of the trial that defendant's negligence had already been established as a matter of 
law, and that, therefore, in apportioning fault, it cannot completely absolve the defendant of liability or find plaintiff 100% 
liable. Thus, fault would still be "decided in the first stage of the trial; damages in the second" (1A NY PJI 3d 2:36 at 340, 
quoting Greenberg v Yonkers, 37 NY2d 907 [1975])[FN6]. Moreover, by not remanding for plaintiff's culpable conduct to be 
considered at a damages trial, we would ensure that the court "not combine the questions of plaintiff's percentage of fault 
and the monetary award to be made to plaintiff" (1A NY PJI 3d 2:36 at 341). 

This would avoid jury confusion and promote fairness, insofar as the jury would have the opportunity to apportion the fault 
of both parties (considering the "integrated whole" that so concerns the majority), and then decide the total amount of 
damages. Furthermore, this result would increase judicial efficiency, in that the jury instructions as to defendant's 
negligence, while not overly complicated, would eliminate the danger of a jury apportioning plaintiff's liability at 100% or 
defendant's at 0%; that would require setting aside the verdict, since there are no circumstances in this case under which 
plaintiff's fault could be the sole proximate cause of his injury. 

This is the approach that gives full effect to the comparative negligence statute (CPLR article 14-A), which was designed 
not to bar recovery entirely, but to provide a partial defense and reduce a plaintiff's damages where the culpable conduct 
of both parties proximately caused the injury [FN7] 

III. Conclusion 

Accordingly, the order of Supreme Court should be modified, to grant plaintiff's motion for partial summary judgment on 
liability (finding defendant negligent as a matter of law) and remand for a trial to determine, seriatim, (1) the extent, if any, 
to which plaintiff engaged in culpable conduct that caused the injury, and the percentage of liability attributable to each 
party, and (2) the total amount of damages (to be reduced by the court in proportion to plaintiff's culpable conduct, if the 
jury finds any). 
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Footnotes 
 
 
Footnote 1:The Fourth Department permits a plaintiff to obtain partial summary judgment on the issue of a defendant's 
negligence even if an open question exists regarding the plaintiff's comparative fault (see Simoneit v Mark Cerrone, Inc., 
122 AD3d 1246 [4th Dept 2014]).  
 
Footnote 2:The dissent contends that this is a misstatement of its position and that "the matter should be remanded first 
for a trial on liability, during which the jury would consider the conduct of both parties and apportion fault accordingly." 
However, under this scenario, a defendant's liability would already have been determined by the grant of partial summary 
judgment. A plaintiff's liability would be the only issue and that liability, under New York comparative negligence statutory 
scheme, merely affects the amount of damages to be awarded, if any.  
 
Footnote 1: For the reasons stated by the majority, I agree that the motion court properly denied defendant's motion to 
strike plaintiff's claim for lost earnings or, alternatively, to compel plaintiff to provide copies of his tax returns and/or 
authorizations for such returns.  
 
Footnote 2: I use the interchangeable terms "comparative negligence" and "comparative fault" herein, as those terms 
have been used in this Court's decisions on the issue (see e.g. Maniscalco, 95 AD3d 510; see also 1A NY PJI 3d 2:36 
[2016]). 
However, the Court of Appeals has noted that "what the statute requires comparison of is not negligence but conduct 
which, for whatever reason, the law deems blameworthy, in order to fix the relationship of each party's conduct to the 
injury sustained and the damages to be paid by the one and received by the other as recompense for that injury. 
Comparative causation is, therefore, the more accurate description of the process" (Arbegast v Board of Educ. of S. New 
Berlin Cent. School, 65 NY2d 161, 168 [1985]).  
 
Footnote 3: Although Cosentino was decided in 1978, the Court noted that the "[p]laintiff was injured on November 2, 
1972" (62 AD2d at 1029). Thus, the Court would have applied the old contributory negligence standard, since the doctrine 
of comparative negligence applies to causes of action accruing on or after September 1, 1975 (CPLR 1413).  
 
Footnote 4: I would not follow the Second Department's reasoning in Roman. The Court's decision not to follow Tselebis 
was based on its reading of the Court of Appeals' decision in Thoma, which, as discussed above, was silent on whether a 
plaintiff's prima facie burden includes disproving the affirmative defense of comparative negligence.  
 
Footnote 5: There are a few other complete bars to recovery not applicable here, such as where a plaintiff's conduct 
constitutes a serious violation of law directly resulting in the injuries, and express and primary assumption of risk (1A NY 
PJI 3d 2:36 at 328-329 [2016]).  
 
Footnote 6: The majority mistakenly believes that, under my proposed result, "plaintiff's liability would be the only issue" 
on remand. Instead, while the issue of whether defendant is liable at all would have been decided as a matter of law, the 
issues going forward would be the extent of defendant's liability (as compared to plaintiff's liability, if any), and the total 
amount of damages. 
While the debate over whether the proceedings after the grant of partial summary judgment should be termed a "liability 
trial" or a "damages trial" is largely semantic (compare Tselebis, 72 AD3d at 201, with Calcano, 91 AD3d at 472 
[Catterson, J., concurring]), the point is that a jury would consider the issues of fault and damages seriatim, not 
concurrently, as recommended by the Pattern Jury Instructions.  
 
Footnote 7: As an alternative resolution of this matter, plaintiff's motion for summary judgment could be denied (or 
granted in part), and the matter remanded with a finding pursuant to CPLR 3212(g) that defendant's negligence was a 
proximate cause of plaintiff's injuries (see 242 Siegel's Prac Rev 1 [Feb. 2012] ["If the liability of the defendant is so clearly 
established by the record . . ., wouldn't CPLR 3212(g) be an appropriate way to handle things?"]; Siegel, NY Prac § 286 
[5th ed]). The liability and damages trial would follow, including the issue of comparative negligence, as in the above 
analysis.  

 
Rodriguez v City of New York, 2016 NY Slip Op 05943, 1st Dept 9-1-16 
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ANIMAL LAW 
 

ANIMAL LAW (DOG BITE, INFANT CAN BE LIABLE FOR INJURY CAUSED BY A DOG OWNED BY HIS FATHER; PUNITIVE 
DAMAGES CLAIM PROPERLY SURVIVED MOTION FOR SUMMARY JUDGMENT)/DOG BITE (INFANT CAN BE LIABLE FOR 
INJURY CAUSED BY A DOG OWNED BY HIS FATHER; PUNITIVE DAMAGES CLAIM PROPERLY SURVIVED MOTION FOR 

SUMMARY JUDGMENT)/PUNITIVE DAMAGES (DOG BITE, INFANT CAN BE LIABLE FOR INJURY CAUSED BY A DOG OWNED 
BY HIS FATHER; PUNITIVE DAMAGES CLAIM PROPERLY SURVIVED MOTION FOR SUMMARY JUDGMENT) 

  
ANIMAL LAW, CIVIL PROCEDURE. 

  
INFANT CAN BE LIABLE FOR INJURY CAUSED BY A DOG OWNED BY HIS FATHER; 

PUNITIVE DAMAGES CLAIM PROPERLY SURVIVED MOTION FOR SUMMARY JUDGMENT. 
  

The Fourth Department determined a 17-year-old (Taquilo) could be liable for a dog bite, despite the fact that the dog was 
owned by his father (Rogelio). The court further determined the punitive damages claim against Taquilo properly survived 
the motion for summary judgment: 
  

We reject defendants' contention that Taquilo is relieved of potential liability for the child's injuries based upon 
Taquilo's age at the time of the incident. "It is elementary in this State that an infant may be held civilly liable for 
damages caused by his [or her] tortious acts" ... , and defendants cite no authority to support their contention that 
an infant cannot be subject to strict liability for harm caused by an animal. Nor is it dispositive that the dog was 
owned by Taquilo's father, Rogelio. "Strict liability can . . . be imposed against a person other than the owner of an 
animal which causes injury if that person harbors or keeps the animal with knowledge of its vicious propensit[ies]" 
... . Here, defendants' own submissions raise issues of fact whether Taquilo harbored the dog ... , and whether he 
knew or should have known of the dog's vicious propensities ... .   

  
 

 

ATTORNEYS 
 

ATTORNEYS (AN AGGRIEVED PARTY NEED NOT SHOW PECUNIARY LOSS TO WARRANT AN AWARD OF SANCTIONS OR 
ATTORNEY'S FEES FOR FRIVOLOUS CONDUCT)/CIVIL PROCEDURE (FRIVOLOUS CONDUCT, AN AGGRIEVED PARTY NEED 

NOT SHOW PECUNIARY LOSS TO WARRANT AN AWARD OF SANCTIONS OR ATTORNEY'S FEES FOR FRIVOLOUS 
CONDUCT)/FRIVOLOUS CONDUCT (AN AGGRIEVED PARTY NEED NOT SHOW PECUNIARY LOSS TO WARRANT AN AWARD 

OF SANCTIONS OR ATTORNEY'S FEES FOR FRIVOLOUS CONDUCT) 

  
ATTORNEYS, CIVIL PROCEDURE. 

  
AN AGGRIEVED PARTY NEED NOT SHOW PECUNIARY LOSS TO WARRANT AN AWARD OF 

SANCTIONS OR ATTORNEY'S FEES FOR FRIVOLOUS CONDUCT. 
  

The Second Department affirmed the sanctions/attorney's fees awarded for frivolous conduct. The court noted that an 
aggrieved party need not demonstrate pecuniary loss to warrant an award and an attorney who represents himself 
defending against frivolous conduct is entitled to an award: 
  

A court may award a party "costs in the form of reimbursement for actual expenses reasonably incurred and 
reasonable attorney's fees, resulting from frivolous conduct" (22 NYCRR 130-1.1[a]). "In addition to or in lieu of 
awarding costs, the court, in its discretion may impose financial sanctions upon any party or attorney in a civil 

 

APPELLATE DIVISION 
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action or proceeding who engages in frivolous conduct" (22 NYCRR 130-1.1[a]). The decision whether to impose 
costs or sanctions against a party for frivolous conduct, and the amount of any such costs or sanctions, is generally 
entrusted to the court's sound discretion ... . * * * 
  
While compensatory sanctions should correspond at least to some degree to the amount of damages, the 
aggrieved party is not always required to show " actual pecuniary loss'"... . ... 
  
An attorney ... , who represents himself, may recover fees for " the professional time, knowledge and experience . . 
. which he would otherwise have to pay an attorney for rendering'" ... . Board of Mgrs. of Foundry at Wash. Park 
Condominium v Foundry Dev. Co., Inc., 2016 NY Slip Op 06189, 2nd Dept 9-28-16 
 

  

 
CIVIL PROCEDURE 

 
CIVIL PROCEDURE (SUPPLEMENTAL BILL OF PARTICULARS PROPERLY SERVED WITHOUT LEAVE OF COURT; UNDER THE 

CIRCUMSTANCES, SUPPLEMENTAL BILL SHOULD NOT HAVE BEEN STRUCK BASED UPON PLAINTIFF'S FAILURE TO 
APPEAR AT A DEPOSITION)/BILL OF PARTICULARS (SUPPLEMENTAL BILL OF PARTICULARS PROPERLY SERVED WITHOUT 
LEAVE OF COURT; UNDER THE CIRCUMSTANCES, SUPPLEMENTAL BILL SHOULD NOT HAVE BEEN STRUCK BASED UPON 

PLAINTIFF'S FAILURE TO APPEAR AT A DEPOSITION)/WILLFUL AND CONTUMACIOUS (SUPPLEMENTAL BILL OF 
PARTICULARS PROPERLY SERVED WITHOUT LEAVE OF COURT; UNDER THE CIRCUMSTANCES, SUPPLEMENTAL BILL 

SHOULD NOT HAVE BEEN STRUCK BASED UPON PLAINTIFF'S FAILURE TO APPEAR AT A DEPOSITION) 

  
CIVIL PROCEDURE. 

  
SUPPLEMENTAL BILL OF PARTICULARS PROPERLY SERVED WITHOUT LEAVE OF COURT; 
UNDER THE CIRCUMSTANCES, SUPPLEMENTAL BILL SHOULD NOT HAVE BEEN STRUCK 

BASED UPON PLAINTIFF'S FAILURE TO APPEAR AT A DEPOSITION.  
  

The Second Department, reversing Supreme Court, determined the supplemental bill of particulars served by plaintiff was 
not an amended bill of particulars (which would have required leave of court) and plaintiff's failure to appear at a 
deposition scheduled one day before a mediation (which was not fruitful) did not amount to willful and contumacious 
conduct and did not, therefore, warrant striking the supplemental bill of particulars: 
  

Pursuant to CPLR 3043(b), "[a] party may serve a supplemental bill of particulars with respect to claims of 
continuing special damages and disabilities," with the proviso that "no new cause of action may be alleged or new 
injury claimed" (CPLR 3043[b] [emphasis added]). Moreover, the statute provides that supplemental bills of 
particulars may be served 30 days or more prior to trial without leave of court, and that the opposing party is 
entitled to an opportunity for further disclosure regarding the continuing damages and disabilities. * * * 
  
While the striking of a pleading or the preclusion of evidence may be appropriate in those instances where parties 
engage in the chronic or repeated obstruction of discovery, thereby evidencing a willful disregard of legitimate 
disclosure requests and court orders ... , the plaintiff's failure to appear for a further deposition on the stipulated 
date does not, under the circumstances presented, rise to such a level of misconduct. Moreover, the record does 
not demonstrate any other discovery violations by the plaintiff. Accordingly, no willful and contumacious conduct 
was established ... . Alicino v Rochdale Vil., Inc., 2016 NY Slip Op 05966, 2nd Dept 9-14-16 

  
  
 
 
 
 
 
 
 
 
 

http://nycourts.gov/reporter/3dseries/2016/2016_06189.htm
http://nycourts.gov/reporter/3dseries/2016/2016_06189.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05966.htm
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 CIVIL PROCEDURE (FRIVOLOUS CONDUCT WARRANTED AWARD OF ATTORNEY'S FEES)/FRIVOLOUS 

CONDUCT (FRIVOLOUS CONDUCT WARRANTED AWARD OF ATTORNEY'S FEES) 

  
CIVIL PROCEDURE. 

  
FRIVOLOUS CONDUCT WARRANTED AWARD OF ATTORNEY'S FEES, CRITERIA EXPLAINED. 

  
The Second Department determined plaintiff's frivolous conduct (delaying discontinuance) warranted the award of 
attorney’s fees to the respondent. The court explained the criteria for finding frivolous conduct: 
  

"The court rule set forth in 22 NYCRR 130-1.1, which is intended to limit frivolous and harassing behavior, 
authorizes a court, in its discretion, to award a party in a civil action reasonable attorney's fees resulting from 
frivolous conduct" ... . Conduct is frivolous if, inter alia, it is "completely without merit in law" or "undertaken 
primarily to delay or prolong the resolution of the litigation, or to harass or maliciously injure another" (22 NYCRR 
130-1.1[c][1], [2]...). "In determining whether the conduct undertaken was frivolous, the court shall consider, among 
other issues the circumstances under which the conduct took place, including the time available for investigating 
the legal or factual basis of the conduct, and whether or not the conduct was continued when its lack of legal or 
factual basis was apparent, should have been apparent, or was brought to the attention of counsel or the party" (22 
NYCRR 130-1.1[c]). Hutter v Citibank, N.A., 2016 NY Slip Op 06062, 2nd Dept 9-21-16 

  

 
  
 
 
 
  

CIVIL PROCEDURE (PURPORTED RISK OF WAIVER OF RIGHT TO COMPEL ARBITRATION WAS NOT A REASONABLE 
EXCUSE FOR A DELAY IN ANSWERING THE COMPLAINT; MOTION TO VACATE DEFAULT SHOULD NOT HAVE BEEN 

GRANTED)/ARBITRATION (PURPORTED RISK OF WAIVER OF RIGHT TO COMPEL ARBITRATION WAS NOT A REASONABLE 
EXCUSE FOR A DELAY IN ANSWERING THE COMPLAINT; MOTION TO VACATE DEFAULT SHOULD NOT HAVE BEEN 
GRANTED)/DEFAULT JUDGMENT (PURPORTED RISK OF WAIVER OF RIGHT TO COMPEL ARBITRATION WAS NOT A 

REASONABLE EXCUSE FOR A DELAY IN ANSWERING THE COMPLAINT; MOTION TO VACATE DEFAULT SHOULD NOT HAVE 
BEEN GRANTED) 

  
CIVIL PROCEDURE, ARBITRATION. 

  
PURPORTED RISK OF WAIVER OF RIGHT TO COMPEL ARBITRATION WAS NOT A 

REASONABLE EXCUSE FOR A DELAY IN ANSWERING THE COMPLAINT; MOTION TO 
VACATE DEFAULT SHOULD NOT HAVE BEEN GRANTED. 

  
The Second Department, reversing Supreme Court, determined defendants' motion to vacate a default judgment should 
not have been granted. The defendants failed to offer a reasonable excuse for the six-month delay in answering. The 
court rejected the argument that a timely answer would have risked waiver of the right to compel arbitration: 
  

The defendants asserted that they did not serve a timely answer because, "[h]ad [they] served an answer, they 
risked waiving the right to compel arbitration." This excuse was not reasonable given the procedural means that 
were available to the defendants to avoid default while preserving their right to demand arbitration of the dispute 
(see CPLR 7503[a]; see also CPLR 3211[a], [f]...). Duprat v BMW Fin. Servs., NA, LLC, 2016 NY Slip Op 05970, 
2nd Dept 9-14-16 

  
  
 
 
 
 
 
  

http://nycourts.gov/reporter/3dseries/2016/2016_06062.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05970.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05970.htm
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CIVIL PROCEDURE (IN THIS CIVIL RIGHTS ACTION, PRIOR APPELLATE RULING THAT THE SEARCH WARRANT WAS INVALID 
BECAME THE LAW OF THE CASE; TRIAL COURT'S FINDING THE WARRANT VALID AND GRANTING A DIRECTED VERDICT IN 

FAVOR OF THE POLICE REVERSED)/CIVIL RIGHTS LAW (PRIOR APPELLATE RULING THAT THE SEARCH WARRANT WAS 
INVALID BECAME THE LAW OF THE CASE; TRIAL COURT'S FINDING THE WARRANT VALID AND GRANTING A DIRECTED 

VERDICT IN FAVOR OF THE POLICE REVERSED)/CRIMINAL LAW ((IN THIS CIVIL RIGHTS ACTION, PRIOR 
APPELLATE RULING THAT THE SEARCH WARRANT WAS INVALID BECAME THE LAW OF THE CASE; TRIAL COURT'S 

FINDING THE WARRANT VALID AND GRANTING A DIRECTED VERDICT IN FAVOR OF THE POLICE REVERSED)/LAW OF THE 
CASE (IN THIS CIVIL RIGHTS ACTION, PRIOR APPELLATE RULING THAT THE SEARCH WARRANT WAS INVALID BECAME 

THE LAW OF THE CASE; TRIAL COURT'S FINDING THE WARRANT VALID AND GRANTING A DIRECTED VERDICT IN FAVOR 
OF THE POLICE REVERSED) 

  
CIVIL PROCEDURE, CIVIL RIGHTS LAW, CRIMINAL LAW. 

  
IN THIS CIVIL RIGHTS ACTION, PRIOR APPELLATE RULING THAT THE SEARCH WARRANT 
WAS INVALID BECAME THE LAW OF THE CASE; TRIAL COURT'S FINDING THE WARRANT 

VALID AND GRANTING A DIRECTED VERDICT IN FAVOR OF THE POLICE REVERSED. 
  

The First Department, reversing Supreme Court, in a full-fledged opinion by Justice Acosta, over a two-justice dissent, 
determined the First Department's prior ruling that a search warrant was invalid was the law of the case. The trial court 
had ruled new evidence demonstrated the validity of the warrant and granted a directed verdict in favor of the defendants 
(the city and police officers who procured and executed the search warrant). The plaintiffs, who had been pushed to the 
floor at gunpoint, handcuffed, and held for three hours while their apartment was searched (and trashed), sued alleging 
the violation of their civil rights: 
  

This case gives us the opportunity to emphasize that when an issue is specifically decided on a motion for 
summary judgment, that determination is the law of the case. As such, the trial court, as well as the parties, are 
bound by it "absent a showing of subsequent evidence or change of law" ... . Applying this rule to the case at hand, 
we specifically found in Delgado v City of New York (86 AD3d 502, 508 [1st Dept 2011] [Delgado I]), that the no-
knock search warrant at issue was not valid. Thus, the trial court was bound by that determination absent the 
introduction of subsequent evidence to show otherwise. The evidence that was introduced at trial on the validity of 
the warrant, however, was not significantly different from what was previously before the court on the motion for 
summary judgment. Accordingly, the trial court erred in deeming the warrant valid and granting defendants' motion 
for a directed verdict in their favor. * * * 
  
Whether this Court's conclusion regarding the validity of the search warrant in Delgado I was erroneously reached 
is irrelevant. The law of the case precluded the trial court from re-examining the issue (see Carmona, 92 AD3d at 
492-493), and it was therefore bound by our conclusion regardless of its views on our analysis ... .  
  
At the very least, the issue as to the validity of the search warrant should have gone before the jury since the 
additional evidence adduced at trial did not significantly alter our analysis. Instead, acting essentially as an 
appellate court, the trial court effectively reversed this Court's finding on the validity of the warrant. Delgado v City 
of New York, 2016 NY Slip Op 06185, 1st Dept 9-27-16 

  
 
 
 
 
  
 
 
 
 
 
 
  

http://nycourts.gov/reporter/3dseries/2016/2016_06185.htm
http://nycourts.gov/reporter/3dseries/2016/2016_06185.htm
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CIVIL PROCEDURE (SUMMARY JUDGMENT, EVIDENCE, SUMMARY JUDGMENT CANNOT REST ON GAPS IN THE OPPOSING 
PARTY'S PAPERS; MOVING PARTY MUST ADDRESS EVERY NECESSARY ELEMENT WITH SUBSTANTIVE PROOF)/EVIDENCE 

(SUMMARY JUDGMENT, SUMMARY JUDGMENT CANNOT REST ON GAPS IN THE OPPOSING PARTY'S PAPERS; MOVING 
PARTY MUST ADDRESS EVERY NECESSARY ELEMENT WITH SUBSTANTIVE PROOF)/SUMMARY JUDGMENT (SUMMARY 

JUDGMENT CANNOT REST ON GAPS IN THE OPPOSING PARTY'S PAPERS; MOVING PARTY MUST ADDRESS EVERY 
NECESSARY ELEMENT WITH SUBSTANTIVE PROOF) 

  

CIVIL PROCEDURE, EVIDENCE. 
  

SUMMARY JUDGMENT CANNOT REST ON GAPS IN THE OPPOSING PARTY'S PAPERS; 
MOVING PARTY MUST ADDRESS EVERY NECESSARY ELEMENT WITH SUBSTANTIVE 

PROOF. 
  

The Second Department, in a dispute among business partners, determined certain motions for summary judgment 
should not have been granted. The court explained that summary judgment cannot rest on gaps in the opposing party's 
proof. A defendant bringing the motion must make out a prima facie case by addressing every issue raised in the 
pleadings. Where every issue is not addressed with substantive proof, the motion must be denied without reference to the 
opposing papers: 
  

"[T]he prima facie showing which a defendant must make on a motion for summary judgment is governed by the 
allegations of liability made by the plaintiff in the pleadings" ... . In this case, the individual defendants failed to 
affirmatively demonstrate, prima facie, that they did not breach any fiduciary duty owed to the plaintiffs during the 
course of all of the transactions or occurrences described in the amended complaint ... . Similarly, the individual 
defendants failed to affirmatively establish, prima facie, that the plaintiffs did not sustain any damages as a result of 
their alleged misconduct ... . 

  
Furthermore, the submissions of the individual defendants were insufficient to establish, prima facie, that the 
application of the business judgment rule protected all of the transactions or occurrences described in the amended 
complaint from judicial scrutiny. * * * The individual defendants' representations that all of the challenged conduct 
outlined in the amended complaint was performed in furtherance of the Partnership's legitimate interests were 
conclusory, unsubstantiated, and, without more, amounted to bare legal conclusions that were insufficient to 
establish that the business judgment rule barred judicial inquiry into these matters ... . Katz v Beil, 2016 NY Slip 
Op 05977, 2nd Dept 9-14-16 

  

  
  
  
  
 

CIVIL PROCEDURE (FAILURE TO PRESERVE VIDEO OF UNDERLYING INCIDENT DID NOT WARRANT STRIKING THE 
ANSWER)/EVIDENCE (SPOLIATION, FAILURE TO PRESERVE VIDEO OF UNDERLYING INCIDENT DID NOT WARRANT 

STRIKING THE ANSWER)/SPOLIATION (FAILURE TO PRESERVE VIDEO OF UNDERLYING INCIDENT DID NOT WARRANT 
STRIKING THE ANSWER) 

  

CIVIL PROCEDURE, EVIDENCE. 
  

FAILURE TO PRESERVE VIDEO OF UNDERLYING INCIDENT DID NOT WARRANT STRIKING 
THE ANSWER. 

  
The Second Department, modifying Supreme Court, determined striking the answer was too severe a sanction for failure 
to preserve a video of the underlying incident (spoliation). The court noted that the plaintiff could still prove his case 
without the video recording. Therefore, an adverse inference jury instruction was an appropriate sanction: 
  

"Under the common-law doctrine of spoliation, a party may be sanctioned where it negligently loses or intentionally 
destroys key evidence" ... . "The party requesting sanctions for spoliation has the burden of demonstrating that a 
litigant intentionally or negligently disposed of critical evidence, and fatally compromised its ability to'" prove its 
claim or defense ... . However, " striking a pleading is a drastic sanction to impose in the absence of willful or 
contumacious conduct'" and, thus, the courts must " consider the prejudice that resulted from the spoliation to 

http://nycourts.gov/reporter/3dseries/2016/2016_05977.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05977.htm


18 

 

determine whether such drastic relief is necessary as a matter of fundamental fairness'" ... . "When the moving 
party is still able to establish or defend a case, a less severe sanction is appropriate" ... . Peters v 
Hernandez, 2016 NY Slip Op 05983, 2nd Dept 9-14-16 

  

  
 

 

CIVIL RIGHTS LAW 
 
 

CIVIL RIGHTS LAW (ALLEGED DEPICTIONS OF PLAINTIFFS IN A VIDEO GAME NOT PROHIBITED BY THE CIVIL RIGHTS 
LAW)/VIDEO GAMES (CIVIL RIGHTS LAW, ALLEGED DEPICTIONS OF PLAINTIFFS IN A VIDEO GAME NOT PROHIBITED BY 

THE CIVIL RIGHTS LAW) 

  
CIVIL RIGHTS LAW. 

  
ALLEGED DEPICTIONS OF PLAINTIFFS IN A VIDEO GAME NOT PROHIBITED BY THE CIVIL 

RIGHTS LAW. 
  

The Second Department determined the Civil Rights Law did not apply to a video game which was alleged to have been 
based upon depictions of the plaintiffs Karen Gravano and Lindsay Lohan. The statute prohibits the unauthorized of one’s 
name, portrait or picture in advertising or trade: 
  

Both Gravano’s and Lohan’s respective causes of action under Civil Rights Law § 51 “must fail because 
defendants did not use [plaintiffs’] name, portrait, or picture’” … . Despite Gravano’s contention that the video game 
depicts her, defendants never referred to Gravano by name or used her actual name in the video game, never 
used Gravano herself as an actor for the video game, and never used a photograph of her … . As to Lohan’s claim 
that an avatar in the video game is she and that her image is used in various images, defendants also never 
referred to Lohan by name or used her actual name in the video game, never used Lohan herself as an actor for 
the video game, and never used a photograph of Lohan … . 

  
Even if we accept plaintiffs’ contentions that the video game depictions are close enough to be considered 
representations of the respective plaintiffs, plaintiffs’ claims should be dismissed because this video game does not 
fall under the statutory definitions of “advertising” or “trade” … . Gravano v Take-Two Interactive Software, 
Inc., 2016 NY Slip Op 05942, 1st Dept 9-1-16 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
  

http://nycourts.gov/reporter/3dseries/2016/2016_05983.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05983.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05942.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05942.htm
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CONTRACT LAW 
 

 
CONTRACT LAW (CERTAIN ASPECTS OF PLAINTIFF'S QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF ACTION 
PROPERLY SURVIVED A MOTION TO DISMISS, OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS)/STATUTE 

OF FRAUDS (NEGOTIATION OR CONSUMMATION OF A BUSINESS OPPORTUNITY, CERTAIN ASPECTS OF PLAINTIFF'S 
QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF ACTION PROPERLY SURVIVED A MOTION TO DISMISS, 

OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS)/GENERAL OBLIGATIONS LAW (STATUTE OF 
FRAUDS, NEGOTIATION OR CONSUMMATION OF A BUSINESS OPPORTUNITY, CERTAIN ASPECTS OF PLAINTIFF'S 
QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF ACTION PROPERLY SURVIVED A MOTION TO DISMISS, 

OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS)/NEGOTIATION OR CONSUMMATION OF A BUSINESS 
OPPORTUNITY (STATUTE OF FRAUDS, NEGOTIATION OR CONSUMMATION OF A BUSINESS OPPORTUNITY, CERTAIN 

ASPECTS OF PLAINTIFF'S QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF ACTION PROPERLY SURVIVED A 
MOTION TO DISMISS, OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS)/QUANTUM MERUIT (CERTAIN 

ASPECTS OF PLAINTIFF'S QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF ACTION PROPERLY SURVIVED A 
MOTION TO DISMISS, OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS)/UNJUST ENRICHMENT (CERTAIN 
ASPECTS OF PLAINTIFF'S QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF ACTION PROPERLY SURVIVED A 

MOTION TO DISMISS, OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS) 

  
CONTRACT LAW. 

  
CERTAIN ASPECTS OF PLAINTIFF'S QUANTUM MERUIT AND UNJUST ENRICHMENT 

CAUSES OF ACTION PROPERLY SURVIVED A MOTION TO DISMISS, OTHER ASPECTS WERE 
BARRED BY THE STATUTE OF FRAUDS. 

  
The First Department, in a full-fledged opinion by Justice Renwick, with extensive analysis of the "negotiation or 
consummation of a business opportunity" aspect of the statute of frauds (General Obligations Law 5-701(a)(10)), 
determined certain aspects of plaintiff's unjust enrichment and quantum meruit causes of actions properly survived 
defendants' motion to dismiss. Plaintiff alleged he supplied information and know-how which led to defendants' creation 
and operation of a highly successful website which facilitates finding and renting apartments. The aspects of plaintiff's 
causes of action which stemmed from "negotiating or consummating the business opportunity" were barred by the statute 
of frauds. But the aspects related to plaintiff's assistance in the success of the on-going business were not barred by the 
statute of frauds. The opinion includes a detailed discussion of the limits of the "writing" requirement for any agreement to 
"negotiate or consummate a business opportunity:" 
  

In the present case, the amended complaint contains allegations that, if accepted by the trier of fact, demonstrate 
that plaintiff's role consisted of more than functioning as an intermediary that assisted in the negotiation or 
consummation of the business opportunity. Rather, [plaintiff] allegedly rendered a wide variety of services, which 
presumably took place after the company came to fruition, making these services related to a purpose other than 
"assisting in the negotiation or consummation" of a business opportunity, so as to escape the strictures of General 
Obligations Law 5-701(a)(10). Dorfman v Reffkin, 2016 NY Slip Op 06116, 1st Dept 9-21-16 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 

http://nycourts.gov/reporter/3dseries/2016/2016_06116.htm
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CRIMINAL LAW 
 

CRIMINAL LAW (MOTION TO VACATE CONVICTION PROPERLY DENIED WITHOUT A HEARING DESPITE WITNESS 
RECANTATIONS AND CONFESSION BY ANOTHER PARTY, CRITERIA FOR SHOWING OF ACTUAL INNOCENCE 

EXPLAINED)/VACATE CONVICTION, MOTION TO (MOTION TO VACATE CONVICTION PROPERLY DENIED WITHOUT A 
HEARING DESPITE WITNESS RECANTATIONS AND CONFESSION BY ANOTHER PARTY, CRITERIA FOR SHOWING OF 

ACTUAL INNOCENCE EXPLAINED)/ACTUAL INNOCENCE (MOTION TO VACATE CONVICTION PROPERLY DENIED WITHOUT A 
HEARING DESPITE WITNESS RECANTATIONS AND CONFESSION BY ANOTHER PARTY, CRITERIA FOR SHOWING OF 

ACTUAL INNOCENCE EXPLAINED) 

  
CRIMINAL LAW. 

  
MOTION TO VACATE CONVICTION PROPERLY DENIED WITHOUT A HEARING DESPITE 

WITNESS RECANTATIONS AND CONFESSION BY ANOTHER PARTY, CRITERIA FOR 
SHOWING OF ACTUAL INNOCENCE EXPLAINED. 

  
The First Department, in a full-fledged opinion by Justice Andrias, determined defendant's motion to vacate his conviction, 
based primarily upon newly discovered evidence, was properly denied without a hearing. Although two identification 
witnesses recanted, the recantations were suspect and there were other eyewitnesses. A confession to the crime by 
another was refuted by documentary evidence. With respect to the criteria for a showing of "actual innocence," the court 
explained: 
  

To vacate a judgment based on actual innocence pursuant to CPL 440.10(h), defendant must demonstrate with 
clear and convincing evidence, which was not presented at trial, his factual innocence, i.e. that he was actually 
innocent of the crimes for which he was convicted ... . To be sufficient, clear and convincing evidence must 
establish that the claim asserted is "highly probable." "Mere doubt as to the defendant's guilt, or a preponderance 
of conflicting evidence as to the defendant's guilt, is insufficient, since a convicted defendant no longer enjoys the 
presumption of innocence, and in fact is presumed to be guilty"... . 

  
"A prima facie showing of actual innocence is made out when there is a sufficient showing of possible merit to 
warrant a fuller exploration by the court" ... . As recently explained by this Court ... , which agreed with the Second 
Department that CPL 440.10(h) embraces a claim of actual innocence, "[T]his specific standard for actual 
innocence claims should be considered in light of, and alongside, the more general standard applicable on any 
motion to vacate a conviction brought under CPL 440.10. Thus, statements of fact supporting the motion must be 
sworn ... . Further, hearsay statements in support of such motions are not probative evidence ... ." People v 
Velazquez, 2016 NY Slip Op 05961, 1st Dept 9-8-16 

 
 
 
 
 
 
 
 

CRIMINAL LAW (A VERDICT FINDING DEFENDANT GUILTY OF GRAND LARCENY BUT NOT GUILTY OF POSSESSION OF 
STOLEN PROPERTY WOULD NOT BE REPUGNANT; INSTRUCTING THE JURY OTHERWISE WAS REVERSIBLE 

ERROR)/REPUGNANT VERDICT (CRIMINAL LAW, A VERDICT FINDING DEFENDANT GUILTY OF GRAND LARCENY BUT NOT 
GUILTY OF POSSESSION OF STOLEN PROPERTY WOULD NOT BE REPUGNANT) 

  
CRIMINAL LAW. 

  
A VERDICT FINDING DEFENDANT GUILTY OF GRAND LARCENY BUT NOT GUILTY OF 

POSSESSION OF STOLEN PROPERTY WOULD NOT BE REPUGNANT; INSTRUCTING THE 
JURY OTHERWISE WAS REVERSIBLE ERROR. 

  
The First Department determined the jury was erroneously instructed they could not find the defendant guilty of grand 
larceny but not guilty of possession of stolen property. A new trial was ordered. The court explained the analytical criteria 
for a repugnant verdict: 

http://nycourts.gov/reporter/3dseries/2016/2016_05961.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05961.htm
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The repugnancy test is "essentially a variant of the theoretical impossibility' test that is applied in the realm of lesser 
included offenses" ... . Notwithstanding the overwhelming evidence as to both submitted counts in this case, and 
notwithstanding the practical remoteness of the possibility that a person who commits grand larceny will not also be 
guilty of criminal possession of the property he or she steals, our examination of the elements of the two crimes 
persuades us that it is theoretically possible for a person to possess the mental state required for guilt of grand 
larceny in the third degree, and at the same time lack the mental state necessary for guilt of criminal possession of 
stolen property in the third degree. Accordingly, the mixed verdict contemplated in the challenged instruction would 
not have been a repugnant verdict, and the court therefore erred in instructing the jury that it was "not a legally 
permissible verdict." People v Simmons, 2016 NY Slip Op 06175, 1st Dept 9-28-16 
  
 
 
 
 
 
 

CRIMINAL LAW (JURY NOTES, NO RECORD DEMONSTRATING THE TRIAL JUDGE READ THE NOTES FROM THE JURY TO 
THE PARTIES VERBATIM PRIOR TO DISCUSSING RESPONSES; THAT WAS A MODE OF PROCEEDINGS ERROR REQUIRING 
REVERSAL DESPITE LACK OF PRESERVATION)/JURY NOTES (CRIMINAL LAW, NO RECORD DEMONSTRATING THE TRIAL 

JUDGE READ THE NOTES FROM THE JURY TO THE PARTIES VERBATIM PRIOR TO DISCUSSING RESPONSES; THAT WAS A 
MODE OF PROCEEDINGS ERROR REQUIRING REVERSAL DESPITE LACK OF PRESERVATION)/MODE OF PROCEEDINGS 

ERROR (JURY NOTES, NO RECORD DEMONSTRATING THE TRIAL JUDGE READ THE NOTES FROM THE JURY TO THE 
PARTIES VERBATIM PRIOR TO DISCUSSING RESPONSES; THAT WAS A MODE OF PROCEEDINGS ERROR REQUIRING 

REVERSAL DESPITE LACK OF PRESERVATION) 

  

CRIMINAL LAW. 
  

NO RECORD DEMONSTRATING THE TRIAL JUDGE READ THE NOTES FROM THE JURY TO 
THE PARTIES VERBATIM PRIOR TO DISCUSSING RESPONSES; THAT WAS A MODE OF 

PROCEEDINGS ERROR REQUIRING REVERSAL DESPITE LACK OF PRESERVATION. 
  

The First Department, in a full-fledged opinion by Justice Kapnick, reversed defendant's conviction because there was 
no record that the trial judge read the notes from the jury to the parties verbatim prior to discussing the appropriate 
responses: 
  

"Where a trial transcript does not show compliance with O'Rama's procedure as required by law, we cannot 
assume that the omission was remedied at an off-the-record conference that the transcript does not refer to" ... . 
Here, the court's response to the jury regarding the fourth note does include a limited reference to how the "parties" 
wished to respond to the jury's request, suggesting that an off-the-record conference may have occurred with 
respect to the fourth note. Even assuming, without deciding, that this reference would suffice to remedy the 
O'Rama violation with respect to the fourth note, there is no such reference to the parties' agreement in the trial 
court's response to the jury regarding the fifth note. Therefore, the court's handling of the fifth note constitutes a 
clear departure from the O'Rama procedure and a mode of proceedings error for which preservation is not required 
... . People v Robinson, 2016 NY Slip Op 06266, 1st Dept 9-29-16 
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CRIMINAL LAW (PRO SE DEFENDANT DOES NOT HAVE A CONSTITUTIONAL RIGHT TO STANDBY COUNSEL)/ATTORNEYS 
(CRIMINAL LAW, PRO SE DEFENDANT DOES NOT HAVE A CONSTITUTIONAL RIGHT TO STANDBY COUNSEL)/PRO 

SE (CRIMINAL LAW, PRO SE DEFENDANT DOES NOT HAVE A CONSTITUTIONAL RIGHT TO STANDBY COUNSEL)/HYBRID 
REPRESENTATION (CRIMINAL LAW, PRO SE DEFENDANT DOES NOT HAVE A CONSTITUTIONAL RIGHT TO STANDBY 

COUNSEL)/STANDBY COUNSEL (CRIMINAL LAW, PRO SE DEFENDANT DOES NOT HAVE A CONSTITUTIONAL RIGHT TO 
STANDBY COUNSEL) 

  
CRIMINAL LAW, ATTORNEYS. 

  
PRO SE DEFENDANT DOES NOT HAVE A CONSTITUTIONAL RIGHT TO STANDBY COUNSEL. 

  
The Second Department determined pro se defendant was not deprived of his right to counsel when his request for 
standby counsel was denied. A defendant has no constitutional right to so-called "hybrid" representation: 
  

The defendant contends that he was denied his right to proceed pro se. At the beginning of pretrial proceedings, 
however, the defendant sought standby counsel to assist in his self-representation. "A criminal defendant has no 
Federal or State constitutional right to hybrid representation. While the Sixth Amendment and the State Constitution 
afford a defendant the right to counsel or to self-representation, they do not guarantee a right to both . . . [, and] a 
defendant who elects to exercise the right to self-representation is not guaranteed the assistance of standby 
counsel during trial" ... . However, "[b]ecause a defendant has no constitutional right to hybrid representation, the 
decision to allow such representation lies within the sound discretion of the trial court" ... . Under the circumstances 
of this case, the County Court providently exercised its discretion in denying the defendant's request for hybrid 
representation. People v Neree, 2016 NY Slip Op 06006, 2nd Dept 9-14-16 

 
 
 
 
 
 
 

CRIMINAL LAW (REVERSIBLE ERROR TO ALLOW DEFENDANT TO SELECT JUROR, A SELECTION WITH WHICH DEFENSE 
COUNSEL APPARENTLY DISAGREED)/ATTORNEYS (CRIMINAL LAW, REVERSIBLE ERROR TO ALLOW DEFENDANT TO 

SELECT JUROR, A SELECTION WITH WHICH DEFENSE COUNSEL APPARENTLY DISAGREED)/JURORS (CRIMINAL 
LAW, REVERSIBLE ERROR TO ALLOW DEFENDANT TO SELECT JUROR, A SELECTION WITH WHICH DEFENSE COUNSEL 

APPARENTLY DISAGREED) 

  

CRIMINAL LAW, ATTORNEYS. 
  

REVERSIBLE ERROR TO ALLOW DEFENDANT TO SELECT JUROR, A SELECTION WITH 
WHICH DEFENSE COUNSEL APPARENTLY DISAGREED. 

  
The Fourth Department, over a two-justice dissent, determined the selection of a juror by the defendant, a selection with 
which defense counsel apparently disagreed, deprived defendant of his right to counsel: 
  

"It is well established that a defendant, having accepted the assistance of counsel, retains authority only over 
certain fundamental decisions regarding the case such as whether to plead guilty, waive a jury trial, testify in his or 
her own behalf or take an appeal" ... . "The selection of particular jurors falls within the category of tactical 
decisions entrusted to counsel, and defendants do not retain a personal veto power over counsel's exercise of 
professional judgments" ... . 

  
Here, during the part of the jury selection process when the attorneys were exercising peremptory challenges, 
defense counsel stated "[f]or the record, my client is insisting over my objection to keep juror number 21. So, jurors 
20 and 21 will be on the jury." We agree with defendant that, contrary to the People's contention, defense counsel 
"never acceded' or acquies[ed]' to defendant's decision" ... . ... Consequently, the court denied defendant the 
"expert judgment of counsel to which the Sixth Amendment entitles him," and "we cannot say that the error here 
was harmless beyond a reasonable doubt" ... . People v Mckenzie, 2016 NY Slip Op 06288, 4th Dept 9-30-16 
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CRIMINAL LAW (NO PROOF DEFENDANT WAS THE PERSON WITH THE SAME NAME)/EVIDENCE (CRIMINAL LAW, (NO 
PROOF DEFENDANT WAS THE PERSON WITH THE SAME NAME) 

  

CRIMINAL LAW, EVIDENCE. 
  

NO PROOF DEFENDANT WAS THE PERSON WITH THE SAME NAME. 
  

The Second Department reversed defendant’s drug conspiracy conviction. Although there was proof a person with 
defendant’s name was part of the conspiracy, there was no proof defendant was that person: 
  

We find that defendant Mohammed’s conviction was not supported by legally sufficient evidence. In determining 
whether the jury’s verdict is supported by legally sufficient evidence, the reviewing court must decide “whether 
there is any valid line of reasoning and permissible inferences which could lead a rational person to the conclusion 
reached by the jury on the basis of the evidence at trial, and as a matter of law satisfy the proof and burden 
requirements for every element of the crime charged” … , including the identity of the defendant who committed the 
crime charged … . While there was sufficient evidence to show that a person by the name of Habiyb Mohammed 
took part in the conspiracy, the record is devoid of any identification of defendant Mohammed to be that same 
Habiyb Mohammed. People v Brown, 2016 NY Slip Op 05940, 1st Dept 9-1-16 

 
 
 
 

CRIMINAL LAW (EVIDENCE SEIZED FROM DEFENDANT'S PERSON BEFORE THERE WAS PROBABLE CAUSE TO ARREST 
SHOULD HAVE BEEN SUPPRESSED; HOWEVER EVIDENCE COLLECTED AFTER THERE WAS PROBABLE CAUSE WAS NOT 

THE FRUIT OF THE POISONOUS TREE)/EVIDENCE (CRIMINAL LAW, EVIDENCE SEIZED FROM DEFENDANT'S PERSON 
BEFORE THERE WAS PROBABLE CAUSE TO ARREST SHOULD HAVE BEEN SUPPRESSED; HOWEVER EVIDENCE 

COLLECTED AFTER THERE WAS PROBABLE CAUSE WAS NOT THE FRUIT OF THE POISONOUS TREE)/SUPPRESSION 
(CRIMINAL LAW, EVIDENCE SEIZED FROM DEFENDANT'S PERSON BEFORE THERE WAS PROBABLE CAUSE TO ARREST 

SHOULD HAVE BEEN SUPPRESSED; HOWEVER EVIDENCE COLLECTED AFTER THERE WAS PROBABLE CAUSE WAS NOT 
THE FRUIT OF THE POISONOUS TREE) 

  

CRIMINAL LAW, EVIDENCE. 
  

EVIDENCE SEIZED FROM DEFENDANT'S PERSON BEFORE THERE WAS PROBABLE CAUSE 
TO ARREST SHOULD HAVE BEEN SUPPRESSED; HOWEVER EVIDENCE COLLECTED AFTER 

THERE WAS PROBABLE CAUSE WAS NOT THE FRUIT OF THE POISONOUS TREE. 
  

The Fourth Department determined items seized from defendant's person at the time he was detained should have been 
suppressed. However, a subsequent show-up identification, statements, and items found where defendant was initially 
seized were not fruit of the poisonous tree: 
  

Defendant contends that he was unlawfully arrested prior to the showup identification procedure and that all of the 
physical evidence, as well as the identification testimony and his statements, must be suppressed as fruit of the 
poisonous tree. We agree with defendant that the items seized from his person should have been suppressed 
because the police did not have probable cause at that time to arrest him and conduct a search incident to an 
arrest. We conclude that the police had reasonable suspicion to pursue defendant and detain him for the purpose 
of the showup identification ... . But although the police were permitted at that time to conduct a pat frisk of 
defendant ... , they were not permitted to search him. 

  
We reject defendant's contention, however, insofar as he asserts that the remaining evidence must be suppressed 
as fruit of the poisonous tree. It is well settled that "only evidence which is the fruit of the poisonous tree' should be 
excluded" ... . In other words, "only evidence which has been come at by exploitation of that illegality should be 
suppressed" ... . Here, defendant did not meet his burden of establishing that the showup identification of him, his 
statements to the police, and the items seized in the courtyard, were causally related to his unlawful arrest prior to 
the showup identification procedure ... , i.e., that such evidence was " obtained by exploitation' " of the illegal arrest 
... . People v Ashford, 2016 NY Slip Op 06365, 4th Dept 9-30-16 

http://nycourts.gov/reporter/3dseries/2016/2016_05940.htm
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CRIMINAL LAW (NO FOUNDATION FOR RECANTATION EVIDENCE COULD BE LAID BECAUSE THE ALLEGED VICTIM 

REFUSED TO TESTIFY; TRIAL COURT SHOULD NOT HAVE ALLOWED VICTIM'S TESTIMONY FROM THE FIRST TRIAL TO BE 
ADMITTED WITHOUT EXPLORING WHETHER THE TESTIMONY SHOULD BE STRUCK BECAUSE IT WAS CENTRAL TO THE 

PROSECUTION'S CASE; TRIAL COURT ACTED VINDICTIVELY BY IMPOSING A HARSHER SENTENCE AFTER 
RETRIAL)/EVIDENCE (CRIMINAL LAW, NO FOUNDATION FOR RECANTATION EVIDENCE COULD BE LAID BECAUSE THE 

ALLEGED VICTIM REFUSED TO TESTIFY; TRIAL COURT SHOULD NOT HAVE ALLOWED VICTIM'S TESTIMONY FROM THE 
FIRST TRIAL TO BE ADMITTED WITHOUT EXPLORING WHETHER THE TESTIMONY SHOULD BE STRUCK BECAUSE IT WAS 

CENTRAL TO THE PROSECUTION'S CASE; TRIAL COURT ACTED VINDICTIVELY BY IMPOSING A HARSHER SENTENCE 
AFTER RETRIAL)/RECANTATION (CRIMINAL LAW, NO FOUNDATION FOR RECANTATION EVIDENCE COULD BE LAID 

BECAUSE THE ALLEGED VICTIM REFUSED TO TESTIFY; TRIAL COURT SHOULD NOT HAVE ALLOWED VICTIM'S TESTIMONY 
FROM THE FIRST TRIAL TO BE ADMITTED WITHOUT EXPLORING WHETHER THE TESTIMONY SHOULD BE STRUCK 

BECAUSE IT WAS CENTRAL TO THE PROSECUTION'S CASE; TRIAL COURT ACTED VINDICTIVELY BY IMPOSING A HARSHER 
SENTENCE AFTER RETRIAL)/SENTENCING (TRIAL COURT ACTED VINDICTIVELY BY IMPOSING A HARSHER SENTENCE 

AFTER RETRIAL) 

  

CRIMINAL LAW, EVIDENCE. 
  

NO FOUNDATION FOR RECANTATION EVIDENCE COULD BE LAID BECAUSE THE ALLEGED 
VICTIM REFUSED TO TESTIFY; TRIAL COURT SHOULD NOT HAVE ALLOWED VICTIM'S 

TESTIMONY FROM THE FIRST TRIAL TO BE ADMITTED WITHOUT EXPLORING WHETHER 
THE TESTIMONY SHOULD BE STRUCK BECAUSE IT WAS CENTRAL TO THE 

PROSECUTION'S CASE; TRIAL COURT ACTED VINDICTIVELY BY IMPOSING A HARSHER 
SENTENCE AFTER RETRIAL. 

  
The Fourth Department, reversing defendant's conviction, determined that allowing the alleged victim's testimony from the 
first trial to be read into evidence in the second trial violated the defendant's right to confrontation. After the first trial, the 
victim recanted and told defense counsel and the prosecutor someone else committed the offense. At defendant's second 
trial, the victim refused to testify, exercising her 5th amendment right to remain silent. Because the victim could not be 
asked about her recantation, and therefore no foundation for the recantation evidence could be laid, the victim's testimony 
from the first trial was deemed admissible. However, under the facts, the victim's assertion of her 5th amendment rights 
required the trial judge to explore whether her testimony in the first trial should be struck because her testimony was 
central to the prosecution's case. In addition, the Fourth Department determined the trial judge acted vindictively when a 
greater sentence was imposed after the second trial: 
  

... [The defendant's] Sixth Amendment right to confrontation was violated when the victim exercised her Fifth 
Amendment right to remain silent and refused to answer defense counsel's questions regarding the recantation of 
her testimony because the court failed in its duty "[to] explore whether [she] ha[d] essentially refused to testify on 
questions of matters so closely related to the commission of the crime[s] that [some or all of her] testimony . . . 
[from the first trial] should be stricken" ... . We note, too, that the victim's testimony is central to the People's case 
... and, given that we have previously determined that the evidence against defendant is "less than overwhelming" 
... , we cannot conclude that the court's error is harmless ... . 

  
We therefore reverse the judgment and grant a new trial on counts one, two and four of the indictment. In the 
interest of judicial economy, we exercise our power to review as a matter of discretion in the interest of justice 
defendant's contention that the court failed to rebut the presumption of vindictiveness when it imposed a greater 
sentence than was imposed following the first trial ... . The People correctly concede that the court failed to identify 
" conduct on the part of the defendant occurring after the time of the original sentencing proceeding' " to justify an 
increased sentence ... , and thus we conclude that the court erred in increasing the sentence after the retrial ... 
. People v Hicks, 2016 NY Slip Op 06334, 4th Dept 9-30-16 
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DEBTOR-CREDITOR LAW 
 

DEBTOR-CREDITOR LAW (CAUSES OF ACTION FOR BOTH CONSTRUCTIVE AND ACTUAL FRAUDULENT CONVEYANCE 
STATED, ELEMENTS DESCRIBED)/FRAUD (CAUSES OF ACTION FOR BOTH CONSTRUCTIVE AND ACTUAL FRAUDULENT 

CONVEYANCE STATED, ELEMENTS DESCRIBED)/FRAUDULENT CONVEYANCE (CAUSES OF ACTION FOR BOTH 
CONSTRUCTIVE AND ACTUAL FRAUDULENT CONVEYANCE STATED, ELEMENTS DESCRIBED) 

  
DEBTOR-CREDITOR LAW, FRAUD. 

  
CAUSES OF ACTION FOR BOTH CONSTRUCTIVE AND ACTUAL FRAUDULENT CONVEYANCE 

STATED, ELEMENTS DESCRIBED. 
  

The First Department determined the complaint stated causes of action for both constructive and actual fraudulent 
conveyance. The facts are too complex to summarize here, but the nature of the transactions is revealed in the following 
excerpts: 
  

The complaint states a cause of action for constructive fraudulent conveyance against Globe Institute, the 
Rabinovich defendants and 878 LLC by alleging that the conveyance of Globe Institute's assets to 878 LLC was 
made without the exchange of "fair consideration," since the transaction could be viewed as resulting in part of the 
value of Globe Institute's assets being paid to its shareholders indirectly, suggesting bad faith (see Debtor and 
Creditor Law § 272[a]). Further, while the asset purchase agreement provided for 878 LLC to assume certain 
liabilities of Globe Institute and to make future conditional payments to Globe Institute's shareholders, in opposition 
to the motion, plaintiff presented supplementary evidence that the consideration was not a "fair equivalent" for the 
valuable assets transferred (see id.). The complaint also adequately alleges that the transaction rendered Globe 
Institute insolvent (Debtor and Creditor Law § 273) and was accomplished while Globe Institute was engaged in 
business (Debtor and Creditor Law § 274), and that Globe Institute and the Rabinovich defendants were aware that 
the transaction would prevent Globe Institute from fulfilling its obligations under its guarantee of rental payments 
due under Globe Alumni's lease ... . 
  
The cause of action for actual fraudulent conveyance under Debtor and Creditor Law § 276 is also adequately 
pleaded against Globe Institute, the Rabinovich defendants, and 878 LLC. Although the transaction was conducted 
at arm's length, plaintiff has sufficiently alleged " badges of fraud,'" i.e., "circumstances so commonly associated 
with fraudulent transfers that their presence gives rise to an inference of intent,'" including (1) the parties' 
structuring of the transaction so that the sole consideration promised to Globe Institute, aside from 878 LLC's 
assumption of certain of Globe Institute's liabilities, was a $1.35 million payment directly to its shareholders, the 
Rabinovich defendants, rather than to Globe Institute itself, (2) the exclusion of Globe Institute's guarantee of the 
lease agreement from the list of assumed liabilities, although the parties knew that Globe Institute would be left as 
a corporate shell as result of the transaction and would therefore be unable to honor any future liabilities, (3) 
inadequate consideration, and (4) the transaction's having been outside the usual course of business and hastily 
closed over the course of only a few days, while other potential buyers required a much longer due diligence period 
... . 172 Van Duzer Realty Corp. v 878 Educ., LLC, 2016 NY Slip Op 05957, 1st Dept 9-8-16 

 
 
 

DEFAMATION 
 

DEFAMATION (SERIOUS-CRIME DEFAMATION PER SE CAUSE OF ACTION SHOULD HAVE BEEN DISMISSED) 

  

DEFAMATION. 
  

SERIOUS-CRIME DEFAMATION CAUSE OF ACTION SHOULD HAVE BEEN DISMISSED. 
  

The Fourth Department determined the "serious crime" defamation per se cause of action should have been dismissed. 
The defamation action stemmed from a letter written to a federal judge by the defendant, in connection with plaintiff-
corporation's pleading guilty to a violation of the Clean Water Act: 

http://nycourts.gov/reporter/3dseries/2016/2016_05957.htm
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Supreme Court erred in denying that part of her pre-answer motion to dismiss the complaint pursuant to CPLR 
3211 (a) (7) insofar as the complaint alleged that defendant committed defamation per se by "charging plaintiff[s] 
with a serious crime" ... . We conclude that certain statements in the letter alleging criminal conduct on the part of 
plaintiffs do not constitute defamation per se because "reference to extrinsic facts is necessary to give them a 
defamatory import" ... , and that other statements, e.g., accusing plaintiffs of terrorism, do not constitute defamation 
per se because they are "likely to be perceived as rhetorical hyperbole [or] a vigorous epithet' " ... . Crane-Hogan 
Structural Sys., Inc. v Belding, 2016 NY Slip Op 06376, 4th Dept 9-30-16 

 
 
 
 
 
 
 

DEFAMATION (NEWS REPORTS CONNECTING PLAINTIFF TO AN ATTEMPTED RAPE ABSOLUTELY PRIVILEGED UNDER CIVIL 
RIGHTS LAW, REPORTS ACCURATELY REFLECTED INFORMATION PROVIDED BY THE POLICE)/PRIVILEGE 

(DEFAMATIION, NEWS REPORTS CONNECTING PLAINTIFF TO AN ATTEMPTED RAPE ABSOLUTELY PRIVILEGED UNDER 
CIVIL RIGHTS LAW, REPORTS ACCURATELY REFLECTED INFORMATION PROVIDED BY THE POLICE)/CIVIL RIGHTS 

LAW(NEWS REPORTS CONNECTING PLAINTIFF TO AN ATTEMPTED RAPE ABSOLUTELY PRIVILEGED UNDER CIVIL RIGHTS 
LAW, REPORTS ACCURATELY REFLECTED INFORMATION PROVIDED BY THE POLICE)  

  
DEFAMATION, PRIVILEGE. 

  
NEWS REPORTS CONNECTING PLAINTIFF TO AN ATTEMPTED RAPE ABSOLUTELY 

PRIVILEGED UNDER CIVIL RIGHTS LAW, REPORTS ACCURATELY REFLECTED 
INFORMATION PROVIDED BY THE POLICE. 

  
The Second Department determined the media-defendant (WPIX) in a defamation action was entitled to absolute 
immunity under the Civil Rights Law. The action stemmed from news reports which included the plaintiff's photograph and 
stated the police were looking for the plaintiff in connection with an attempted rape. The final report stated that another 
had been arrested but plaintiff's photograph was included in that report as well: 
  

... [T]he Supreme Court properly determined that the plaintiff's allegation that the subject news reports were 
published without privilege was not a fact at all, because WPIX's evidentiary submissions established that the news 
reports were absolutely privileged pursuant to Civil Rights Law § 74. That statute provides, in pertinent part, that 
"[a] civil action cannot be maintained . . . for the publication of a fair and true report of any judicial proceeding, 
legislative proceeding or other official proceeding" (Civil Rights Law § 74). Contrary to the plaintiff's contention, the 
police investigation of the attempted rape constituted an "official proceeding" under the statute ... . Further, the 
subject news reports were substantially accurate reports of the information provided by the NYPD in its press 
releases ... . 

  
The privilege is not defeated by the NYPD's error in identifying the plaintiff by his photograph as the assailant. The 
statute "was designed precisely to protect the publisher of a fair and true report from liability for just such an error 
and to relieve it of any duty to expose the error through its own investigation" ... . Rodriguez v Daily News, 
L.P., 2016 NY Slip Op 06071, 2nd Dept 9-21-16 
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EDUCATION-SCHOOL LAW 
 
 

EDUCATION-SCHOOL LAW (TERMINATION OF TENURED TEACHER WAS TOO SEVERE A SANCTION FOR INAPPROPRIATE 
BEHAVIOR WHICH DID NOT VIOLATE ANY RULE)/EMPLOYMENT LAW (TEACHERS, TERMINATION OF TENURED TEACHER 

WAS TOO SEVERE A SANCTION FOR INAPPROPRIATE BEHAVIOR WHICH DID NOT VIOLATE ANY 
RULE)/TEACHERS (TERMINATION OF TENURED TEACHER WAS TOO SEVERE A SANCTION FOR INAPPROPRIATE 

BEHAVIOR WHICH DID NOT VIOLATE ANY RULE) 

  
EDUCATION-SCHOOL LAW, EMPLOYMENT LAW. 

  
TERMINATION OF TENURED TEACHER WAS TOO SEVERE A SANCTION FOR 

INAPPROPRIATE BEHAVIOR WHICH DID NOT VIOLATE ANY RULE. 
  

The First Department, over a dissent, determined termination of a tenured teacher for inappropriate behavior which did 
not violate any rule was too severe a sanction. It was alleged, inter alia, the teacher asked his eighth-grade female 
students about their older sisters and accepted the phone number of one 23-year-old sister: 
  

Based on all the circumstances of the case, including the lack of any prior allegations of misconduct against 
petitioner during 13 years of service and the fact that the misconduct does not violate any specific rule or 
regulation, we find the penalty of termination sufficiently disproportionate to the offenses to shock the conscience 
... . 

  
Moreover, petitioner had never been warned or reprimanded regarding the conduct at issue, and, contrary to the 
conclusion of the Hearing Officer, there is no evidence that a warning or reprimand or other penalty short of 
termination would not have caused petitioner to cease the objectionable conduct immediately. 

  
While we share some of our dissenting colleague's concern regarding petitioner's behavior and his failure to 
express any deeper understanding of the inappropriate nature of his actions, we do not agree that the law supports 
petitioner's termination at this time. Matter of Williams v City of New York, 2016 NY Slip Op 06184, 1st Dept 9-
27-16 

  
  
  
 
 
 
 

EDUCATION-SCHOOL LAW (CERTAIN CAUSES OF ACTION IN COMPLAINTS ALLEGING THE STATE HAS FAILED TO 
ADEQUATELY FUND NEW YORK CITY PUBLIC SCHOOLS ADEQUATELY PLED; MUNICIPALITY (CITY OF YONKERS), 

HOWEVER, DID NOT HAVE STANDING TO SUE)/MUNICIPAL LAW (CERTAIN CAUSES OF ACTION IN COMPLAINTS ALLEGING 
THE STATE HAS FAILED TO ADEQUATELY FUND NEW YORK CITY PUBLIC SCHOOLS ADEQUATELY PLED; MUNICIPALITY 

(CITY OF YONKERS), HOWEVER, DID NOT HAVE STANDING TO SUE) 

  
EDUCATION-SCHOOL LAW, MUNICIPAL LAW. 

  
CERTAIN CAUSES OF ACTION IN COMPLAINTS ALLEGING THE STATE HAS FAILED TO 

ADEQUATELY FUND NEW YORK CITY PUBLIC SCHOOLS ADEQUATELY PLED; 
MUNICIPALITY (CITY OF YONKERS), HOWEVER, DID NOT HAVE STANDING TO SUE. 

  
The First Department, in a full-fledged opinion by Justice Tom, determined plaintiffs (parents of students, among 
others) had sufficiently pled certain causes of action based upon the state's alleged failure to adequately fund New York 
City public schools. The complex discussion cannot be summarized here. With respect to a municipality's (here, the City 
of Yonkers') lack of standing standing to sue the state in this context, the court explained: 
  

The City of Yonkers maintains that it has capacity to sue ..., asserting that the educational funding cuts have 
deprived it of a proprietary interest in the Foundation Aid monies calculated to be apportioned to it by formula 

http://nycourts.gov/reporter/3dseries/2016/2016_06184.htm
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pursuant to the 2007 Budget and Reform Act. This argument is unpersuasive. Contrary to Yonkers's contention, the 
proprietary interest exception does not apply where a municipality has "a mere hope or expectancy" of receiving 
funds ... , but instead "relate[s] to funds or property of a municipal corporation in its possession or to which it had a 
right to immediate possession" ... . The Foundation Aid monies provided for under the 2007 Budget and Reform Act 
(codified in Education Law § 3602) are the product of a complex formula that turns on the application of numerous 
variables, including things like a school district's "daily attendance figures" ... . Sums allocated pursuant to the 
formula therefore vary from year to year. Moreover, any sums provided for by Foundation Aid must themselves be 
the subject of a separate budgetary appropriation; absent such appropriation, they do not exist (see State Finance 
Law §§ 4[1]; 40[2][a]). Thus, the Foundation Aid formula does not create any "specific sum of money" that would 
"create[] a proprietary interest" in any school district ... . Aristy-Farer v State of New York, 2016 NY Slip Op 
05960, 1st Dept 9-8-16 

  
 
 
 

ELECTION LAW 
 
 

ELECTION LAW (FAILURE TO INCLUDE YEAR IN THE DATES OF THE SIGNATURES REQUIRED INVALIDATION OF THE 
DESIGNATING PETITION)/DESIGNATING PETITIONS (ELECTION LAW, FAILURE TO INCLUDE YEAR IN THE DATES OF THE 

SIGNATURES REQUIRED INVALIDATION) 

  
ELECTION LAW. 

  
FAILURE TO INCLUDE YEAR IN THE DATES OF THE SIGNATURES REQUIRED INVALIDATION 

OF THE DESIGNATING PETITION. 
  

The Second Department, over a dissent, determined strict compliance with the Election Law required that 29 signatures 
on a designating petition be invalidated. The dates opposite the signatures included the day and month but not the year: 
  

Two statutory provisions are directly relevant to the disposition of this appeal. First, Election Law § 6-130 provides 
that "[t]he sheets of a designating petition must set forth in every instance the name of the signer, his or her 
residence address, town or city (except in the city of New York, the county), and the date when the signature is 
affixed." Second, Election Law § 6-132(1) requires that the "day and year" be "placed opposite" the signature of 
each signer on a designating petition (Election Law § 6-132[1]). * * * 
  
The requirement that the date—the "day and year"—accompany those signatures is a matter of prescribed content, 
not form ... . "While substantial compliance is acceptable as to details of form, there must be strict compliance with 
statutory commands as to matters of prescribed content" ... . Matter of Avella v Johnson, 2016 NY Slip Op 
06141, 2nd Dept 9-26-16 
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EMINENT DOMAIN 
 

EMINENT DOMAIN (SUPREME COURT CORRECTLY DETERMINED THE HIGHEST AND BEST USE BASED ON THE 
ASSUMPTION THE PROPERTY WOULD BE REZONED, RAISING THE VALUE OF THE PROPERTY)/HIGHEST AND BEST USE 

(EMINENT DOMAIN, SUPREME COURT CORRECTLY DETERMINED THE HIGHEST AND BEST USE BASED ON THE 
ASSUMPTION THE PROPERTY WOULD BE REZONED, RAISING THE VALUE OF THE PROPERTY) 

  
EMINENT DOMAIN. 

  
SUPREME COURT CORRECTLY DETERMINED THE HIGHEST AND BEST USE BASED ON THE 
ASSUMPTION THE PROPERTY WOULD HAVE BEEN REZONED, RAISING THE VALUE OF THE 

PROPERTY. 
  

The Second Department determined Supreme Court properly valued the condemned property by assuming the property 
would have been rezoned, increasing its value: 
  

Here, the Supreme Court properly determined that the claimant had established that, in the absence of the project, 
there was a reasonable probability that the property would have been rezoned to C6-2A. ... The court's findings that 
many of the buildings in the immediate area had been converted to commercial and residential use, that New York 
City policy was to rezone underutilized industrial sites to allow for commercial or residential development, and that 
a zoning district with a FAR of 6 would be in scale to this portion of Atlantic Avenue were supported by the 
record.  * * * 

  
Further, the Supreme Court properly accepted the highest and best use proposed by the claimant of a 12-story 
budget hotel ... . Contrary to ESDC's [Empire State Development Corporation's] contention, the ... lease on the 
property did not prohibit a finding of a different highest and best use than contemplated in the lease, since the 
property must be valued at "its highest and best use on the date of the taking, regardless of whether the property is 
being put to such use at the time" ... . Matter of 730 Equity Corp. v New York State Urban Dev. Corp., 2016 NY 
Slip Op 06086, 2nd Dept 9-21-16 

 
 
 
 
  

EMPLOYMENT LAW 
 

EMPLOYMENT LAW (EMPLOYMENT DISCRIMINATION CLAIMS UNDER STATE AND CITY HUMAN RIGHTS LAW SHOULD NOT 
HAVE BEEN DISMISSED AS UNTIMELY)/HUMAN RIGHTS LAW (EMPLOYMENT DISCRIMINATION CLAIMS UNDER STATE AND 

CITY HUMAN RIGHTS LAW SHOULD NOT HAVE BEEN DISMISSED AS UNTIMELY)/DISCRIMINATION (EMPLOYMENT 
DISCRIMINATION CLAIMS UNDER STATE AND CITY HUMAN RIGHTS LAW SHOULD NOT HAVE BEEN DISMISSED AS 

UNTIMELY) 

  
EMPLOYMENT LAW, HUMAN RIGHTS LAW, MUNICIPAL LAW. 

  
EMPLOYMENT DISCRIMINATION CLAIMS UNDER STATE AND CITY HUMAN RIGHTS LAW 

SHOULD NOT HAVE BEEN DISMISSED AS UNTIMELY. 
  

The First Department determined plaintiff stated causes of action for employment discrimination and retaliation under both 
the state and city (NYC) Human Rights Law. The court noted that claims after 2011 were time-barred under the state law, 
but claims going back to 2007 were timely under the city law, which allows otherwise time-barred claims which are part of 
a continuing course of conduct: 
  

... [P]laintiff's claims under the New York State HRL for failure to promote after May 23, 2011 are timely and should 
not have been dismissed, as plaintiff alleged sufficient facts to meet his pleading burden for purposes of this motion 
to dismiss ... . Plaintiff's claims for failure to promote under the City HRL were also improperly dismissed because 
plaintiff has adequately alleged "a single continuing pattern of unlawful conduct [starting from his first promotion 

http://nycourts.gov/reporter/3dseries/2016/2016_06086.htm
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rejection in 2007] extending into the [limitations] period immediately preceding the filing of the complaint" ... , which 
permits consideration under the City HRL of all actions relevant to that claim, including those that would otherwise 
be time-barred ... . Moreover, while, as plaintiff concedes, the continuing violations doctrine only applies to his 
claims of failure to promote under the City HRL ... , even under the State HRL, he "is not precluded from using the 
prior acts as background evidence in support of a timely claim'" ... . St. Jean Jeudy v City of New York, 2016 NY 
Slip Op 06045, 1st Dept 9-15-16 

 
 
 
 
 
  

EMPLOYMENT LAW (SEXUAL HARASSMENT AND RETALIATION, COURT SHOULD NOT CONSIDER DEFENSES TO AN 
ACTION ON A MOTION TO DISMISS, WHETHER THE ACTION WOULD SURVIVE A MOTION FOR SUMMARY JUDGMENT IS NOT 

BEFORE THE COURT)/CIVIL RIGHTS LAW (EMPLOYMENT LAW, SEXUAL HARASSMENT, SEXUAL HARASSMENT AND 
RETALIATION, COURT SHOULD NOT CONSIDER DEFENSES TO AN ACTION ON A MOTION TO DISMISS, WHETHER THE 
ACTION WOULD SURVIVE A MOTION FOR SUMMARY JUDGMENT IS NOT BEFORE THE COURT)/SEXUAL HARASSMENT 
(EMPLOYMENT LAW, SEXUAL HARASSMENT AND RETALIATION, COURT SHOULD NOT CONSIDER DEFENSES TO AN 

ACTION ON A MOTION TO DISMISS, WHETHER THE ACTION WOULD SURVIVE A MOTION FOR SUMMARY JUDGMENT IS NOT 
BEFORE THE COURT)/RETALIATION (EMPLOYMENT LAW, SEXUAL HARASSMENT AND RETALIATION, COURT SHOULD NOT 
CONSIDER DEFENSES TO AN ACTION ON A MOTION TO DISMISS, WHETHER THE ACTION WOULD SURVIVE A MOTION FOR 

SUMMARY JUDGMENT IS NOT BEFORE THE COURT)/CIVIL PROCEDURE (MOTION TO DISMISS, COURT SHOULD NOT 
CONSIDER DEFENSES TO AN ACTION ON A MOTION TO DISMISS, WHETHER THE ACTION WOULD SURVIVE A MOTION FOR 

SUMMARY JUDGMENT IS NOT BEFORE THE COURT)/DISMISS, MOTION TO (CIVIL, COURT SHOULD NOT CONSIDER 
DEFENSES TO AN ACTION ON A MOTION TO DISMISS, WHETHER THE ACTION WOULD SURVIVE A MOTION FOR SUMMARY 

JUDGMENT IS NOT BEFORE THE COURT)/SUMMARY JUDGMENT (COURT SHOULD NOT CONSIDER DEFENSES TO AN 
ACTION ON A MOTION TO DISMISS, WHETHER THE ACTION WOULD SURVIVE A MOTION FOR SUMMARY JUDGMENT IS NOT 

BEFORE THE COURT) 

  
EMPLOYMENT LAW, CIVIL RIGHTS LAW, CIVIL PROCEDURE. 

  
COURT SHOULD NOT CONSIDER DEFENSES TO AN ACTION ON A MOTION TO DISMISS, 
WHETHER THE ACTION WOULD SURVIVE A MOTION FOR SUMMARY JUDGMENT IS NOT 

BEFORE THE COURT. 
  

The Second Department, reversing Supreme Court, determined plaintiff stated causes of action for sexual harassment 
and retaliatory firing. The Second Department noted that Supreme Court erred by relying on defenses to action, which are 
relevant only to a summary judgment motion, not a motion to dismiss. The Second Department further explained how a 
motion to dismiss is to be handled when (as here) documentary evidence is submitted in opposition: 
  

The court erred in determining that the subject cause of action must be dismissed because the plaintiff failed to 
show that the behavior of her supervisor constituted more than a petty slight or trivial inconvenience. The plaintiff 
does not have this burden. Rather, a contention that the behavior was a petty slight or trivial inconvenience 
constitutes an affirmative defense ... , which should be raised in the defendants' answer, and does not lend itself to 
a pre-answer motion to dismiss ... . A motion to dismiss merely addresses the adequacy of the pleading, and does 
not reach the substantive merits of a party's cause of action. "Therefore, whether the pleading will later survive a 
motion for summary judgment, or whether the party will ultimately prevail on the claims, is not relevant on a pre-
discovery motion to dismiss" ... . * * * 
  
"When evidentiary material is considered on a motion to dismiss a complaint pursuant to CPLR 3211(a)(7), and the 
motion has not been converted to one for summary judgment, the criterion is whether the plaintiff has a cause of 
action, not whether he or she has stated one, and, unless it has been shown that a material fact as claimed by the 
plaintiff to be one is not a fact at all and unless it can be said that no significant dispute exists regarding it, 
dismissal should not eventuate" .. . Kaplan v New York City Dept. of Health & Mental Hygiene, 2016 NY Slip 
Op 06063, 2nd Dept 9-21-16 

  
  
  

http://nycourts.gov/reporter/3dseries/2016/2016_06045.htm
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ENVIRONMENTAL LAW 
 

ENVIRONMENTAL LAW (USE OF PIER 55 FOR REVENUE-GENERATING EVENTS DOES NOT VIOLATE THE PUBLIC TRUST 
DOCTRINE)/PUBLIC TRUST DOCTRINE (USE OF PIER 55 ON THE HUDSON RIVER FOR REVENUE-GENERATING EVENTS 
DOES NOT VIOLATE THE PUBLIC TRUST DOCTRINE)/HUDSON RIVER PARK TRUST (USE OF PIER 55 ON THE HUDSON 

RIVER FOR REVENUE-GENERATING EVENTS DOES NOT VIOLATE THE PUBLIC TRUST DOCTRINE)/PIER 55 (USE OF PIER 55 
ON THE HUDSON RIVER FOR REVENUE-GENERATING EVENTS DOES NOT VIOLATE THE PUBLIC TRUST 

DOCTRINE)/PARKS (USE OF PIER 55 ON THE HUDSON RIVER FOR REVENUE-GENERATING EVENTS DOES NOT VIOLATE 
THE PUBLIC TRUST DOCTRINE)/PIER 55 (USE OF PIER 55 ON THE HUDSON RIVER FOR REVENUE-GENERATING EVENTS 

DOES NOT VIOLATE THE PUBLIC TRUST DOCTRINE) 

  
ENVIRONMENTAL LAW. 

  
USE OF PIER 55 FOR REVENUE-GENERATING EVENTS DOES NOT VIOLATE THE PUBLIC 

TRUST DOCTRINE. 
  

The First Department, in affirming the decision of the Hudson River Park Trust to enter into a lease of Pier 55 on the 
Hudson River, noted that there is no case law in New York applying the public trust doctrine to state, as opposed to 
municipal, parkland, and, even if the doctrine applied, the lease did not violate it: 
  

There is no case law in New York applying the public trust doctrine to state, as opposed to municipal, parkland (see 
Matter of Niagara Preserv. Coalition, Inc. v New York Power Auth., 121 AD3d 1507, 1511 [4th Dept 2014] … ). We 
need not decide whether to follow the Fourth Department because even if the doctrine applies here, the project and 
lease do not violate it. The Hudson River Park Act expressly authorizes the use of the park for revenue-generating 
events, including performing arts events (see Uncons Laws §§ 1642[c], [e]; 1643[h][ii]; 1647[10][a]), and courts 
have upheld the charging of fees for park facilities, provided that overall public access is not unduly constrained 
… . Here, beyond the performances for which Pier 55 is designed, most of the park-like pier, most of the time, will 
be devoted to even more fundamental “public park uses, including passive and active public open space uses” 
(Uncons Laws § 1643[h][ii]). Additionally, the lease requires that 51% of the performances be free or low-
cost. Matter of City Club of N.Y., Inc. v Hudson Riv. Park Trust, Inc., 2016 NY Slip Op 05954, 1st Dept 9-8-16 

 
 
 

 
FAMILY LAW 

 

  
FAMILY LAW (PETITIONER HAS THE RIGHT TO PETITION FOR CUSTODY DESPITE ABSENCE OF BIOLOGICAL OR ADOPTIVE 
RELATIONSHIP)/CUSTODY (PETITIONER HAS THE RIGHT TO PETITION FOR CUSTODY DESPITE ABSENCE OF BIOLOGICAL 

OR ADOPTIVE RELATIONSHIP) 

  
FAMILY LAW. 

  
PETITIONER HAS THE RIGHT TO PETITION FOR CUSTODY DESPITE ABSENCE OF 

BIOLOGICAL OR ADOPTIVE RELATIONSHIP. 
  

Applying the recent overruling of precedent by the Court of Appeals, the Second Department determined petitioner had 
the right to seek custody of children, despite the absence of a biological or adoptive relationship. The children had been 
carried by a surrogate, who also sought custody: 
  

During the pendency of this appeal, the Court of Appeals, in Matter of Brooke S.B. v Elizabeth A. C.C. … , 
overruled Alison D. because, inter alia, its definition of “parent” had “become unworkable when applied to 
increasingly varied familial relationships” … . In Brooke S.B., the Court held that, where a partner to a biological 
parent “shows by clear and convincing evidence that the parties agreed to conceive a child and to raise the child 

http://nycourts.gov/reporter/3dseries/2016/2016_05954.htm
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together, the non-biological, non-adoptive partner has standing to seek visitation and custody under Domestic 
Relations Law § 70(a)” … . 

  
Here, Joseph sufficiently demonstrated by clear and convincing evidence that he and Frank entered into a pre-
conception agreement to conceive the children and to raise them together as their parents. Although the surrogacy 
contract is not enforceable as against Renee to deprive her of standing under Domestic Relations Law § 70 (see 
Domestic Relations Law § 124[1]), it is evidence of the parties’ unequivocal intention that Frank and Joseph 
become the parents of the children. Moreover, Frank and Joseph equally shared the rights and responsibilities of 
parenthood, and were equally regarded by the children as their parents. Therefore, Joseph established standing to 
seek custody or visitation under Domestic Relations Law § 70… . Matter of Frank G. v Renee P.-F., 2016 NY Slip 
Op 05946, 2nd Dept 9-8-16 

  
  
 
 
 
  

 FAMILY LAW (APPELLANT WAS NOT APPRISED OF AND DID NOT WAIVER HER RIGHT TO COUNSEL; ORDERS OF 

PROTECTION REVERSED)/ATTORNEYS (FAMILY LAW, APPELLANT WAS NOT APPRISED OF AND DID NOT WAIVER HER 
RIGHT TO COUNSEL; ORDERS OF PROTECTION REVERSED)/RIGHT TO COUNSEL (FAMILY LAW, APPELLANT WAS NOT 

APPRISED OF AND DID NOT WAIVER HER RIGHT TO COUNSEL; ORDERS OF PROTECTION REVERSED) 

  
FAMILY LAW, ATTORNEYS. 

  
APPELLANT WAS NOT APPRISED OF AND DID NOT WAIVE HER RIGHT TO COUNSEL; 

ORDERS OF PROTECTION REVERSED. 
  

The Second Department determined the appellant was deprived of her right to counsel. The orders of protection were 
reversed: 

  
A party in a proceeding pursuant to Family Court Act article 8 has the right to be represented by counsel (see 
Family Ct Act § 262[a][ii]), but may waive that right provided that he or she does so knowingly, voluntarily, and 
intelligently ... . In order to determine whether a party is validly waiving the statutory right to counsel, the Family 
Court must conduct a "searching inquiry" to ensure that the waiver is knowing, voluntary, and intelligent ... . A 
waiver is valid where the party was aware of the dangers and disadvantages of proceeding without counsel ... . The 
deprivation of a party's right to counsel guaranteed by Family Court Act § 262 requires reversal, without regard to 
the merits of the unrepresented party's position ... .  
  
Here, the record supports the appellant's contention that she was not advised of her right to counsel in accordance 
with Family Court Act § 262(a). Further, there is no indication on the record that she waived her right to counsel. 
Under these circumstances, the appellant was deprived of her statutory right to counsel .. . Matter of Osorio v 
Osorio, 2016 NY Slip Op 06219, 2nd Dept 9-28-16 
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http://nycourts.gov/reporter/3dseries/2016/2016_06219.htm
http://nycourts.gov/reporter/3dseries/2016/2016_06219.htm


33 

 

FAMILY LAW (FORCING DEFENDANT MOTHER TO GO TO TRIAL IN A CUSTODY SUIT WITHOUT AN ATTORNEY, AFTER HER 
ATTORNEY WITHDREW FOR NONPAYMENT ON THE MORNING OF THE TRIAL, REQUIRED REVERSAL)/ATTORNEYS (FAMILY 

LAW, FORCING DEFENDANT MOTHER TO GO TO TRIAL IN A CUSTODY SUIT WITHOUT AN ATTORNEY, AFTER HER 
ATTORNEY WITHDREW FOR NONPAYMENT ON THE MORNING OF THE TRIAL, REQUIRED REVERSAL) 

  

FAMILY LAW, ATTORNEYS. 
  

FORCING DEFENDANT MOTHER TO GO TO TRIAL IN A CUSTODY SUIT WITHOUT AN 
ATTORNEY, AFTER HER ATTORNEY WITHDREW FOR NONPAYMENT ON THE MORNING OF 

THE TRIAL, REQUIRED REVERSAL. 
  

  
The Fourth Department determined Supreme Court's failure to grant an adjournment to allow mother to find another 
attorney, after her attorney withdrew on the morning of the custody trial, required reversal: 
  

We conclude that the court abused its discretion in denying defendant's request for an adjournment ... . The record 
establishes that defendant's request was not a delay tactic and did not result from her lack of diligence ... . We also 
agree with defendant that the court's refusal to grant defendant an adjournment to obtain new counsel resulted in 
the absence of a full and complete record upon which the court could render an adequate and informed decision. 
"The custody determination of the trial court generally is entitled to great deference . . . , but [s]uch deference is not 
warranted . . . where the custody determination lacks a sound and substantial basis in the record" ... . Zhu v Ye 
Cheng, 2016 NY Slip Op 06358, 4th Dept 9-30-16 
  
  

 
  
 
  

FAMILY LAW (SURROGACY CONTRACT DOES NOT DEPRIVE MOTHER OF HER PARENTAL RIGHTS)/CONTRACT LAW 
(FAMILY LAW, SURROGACY CONTRACT DOES NOT DEPRIVE MOTHER OF HER PARENTAL RIGHTS)/SURROGACY 

CONTRACT (FAMILY LAW, SURROGACY CONTRACT DOES NOT DEPRIVE MOTHER OF HER PARENTAL RIGHTS)/PARENTAL 
RIGHTS (SURROGACY CONTRACT DOES NOT DEPRIVE MOTHER OF HER PARENTAL RIGHTS) 

  
FAMILY LAW, CONTRACT LAW. 

  
SURROGACY CONTRACT DOES NOT DEPRIVE MOTHER OF HER PARENTAL RIGHTS. 

  
In a proceeding related to Matter of Frank G… summarized above, the Second Department noted that the surrogacy 
contract did not deprive the mother of the child (Renee P.-F.) of her parental rights: 
  

Renee P.-F.’s parental rights were not terminated by virtue of her entering into a surrogacy contract. Surrogate 
parenting contracts have been declared contrary to the public policy, and are void and unenforceable (see 
Domestic Relations Law § 122). Moreover, Domestic Relations Law § 124(1) expressly states that “the court shall 
not consider the birth mother’s participation in a surrogate parenting contract as adverse to her parental rights, 
status, or obligations.” Matter of Giavonna F. P.-G. (Frank G.—Renee P.-F.), 2016 NY Slip Op 05948, 2nd Dept 
9-8-16 

 
 
 
 
 
 
 
 
 
 
 

http://nycourts.gov/reporter/3dseries/2016/2016_06358.htm
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FORECLOSURE 
  
 

FORECLOSURE (FALSE INFORMATION IN ATTORNEY AFFIDAVIT JUSTIFIED DENIAL OF MOTION FOR JUDGMENT OF 
FORECLOSURE BUT NOT DISMISSAL)/ATTORNEYS (FALSE INFORMATION IN ATTORNEY AFFIDAVIT JUSTIFIED DENIAL OF 

MOTION FOR JUDGMENT OF FORECLOSURE BUT NOT DISMISSAL) 

  
FORECLOSURE, ATTORNEYS. 

  
FALSE INFORMATION IN ATTORNEY AFFIDAVIT JUSTIFIED DENIAL OF MOTION FOR 

JUDGMENT OF FORECLOSURE BUT NOT DISMISSAL. 
  

The Second Department determined false information in the attorney affidavit submitted by the plaintiff bank warranted 
denial of the motion for a judgment of foreclosure, but did not warrant dismissal of the complaint with prejudice and 
cancellation of the notice of pendency: 
  

The Administrative Order requires the attorney to attest that the papers "contain no false statements of fact or law" 
(Administrative Order 548/10). A plaintiff's failure to file the mandatory attorney affirmation in compliance with the 
Administrative Order warrants denial of a motion for a judgment of foreclosure and sale ... . Here, since the subject 
affirmation contained an apparently false statement of fact, the Supreme Court providently exercised its discretion 
in denying the motion for a judgment of foreclosure and sale without prejudice to renew (see CPLR 2001). 

  
However, the Supreme Court erred in, sua sponte, directing the dismissal of the complaint with prejudice and in 
directing the cancellation of the notice of pendency. "A court's power to dismiss a complaint, sua sponte, is to be 
used sparingly and only when extraordinary circumstances exist to warrant dismissal" ... . Here, there were no 
extraordinary circumstances ... . Downey Sav. & Loan Assn., F.A. v Trujillo, 2016 NY Slip Op 06058, 2nd 
Dept  9-21-16 

  
 
 
 
 
 
 

FORECLOSURE (FOUNDATION REQUIREMENTS FOR BUSINESS RECORDS EXCEPTION TO THE HEARSAY RULE NOT MET. 
BANK'S SUMMARY JUDGMENT MOTION SHOULD NOT HAVE BEEN GRANTED)/EVIDENCE (FORECLOSURE. FOUNDATION 

REQUIREMENTS FOR BUSINESS RECORDS EXCEPTION TO THE HEARSAY RULE NOT MET. BANK'S SUMMARY JUDGMENT 
MOTION SHOULD NOT HAVE BEEN GRANTED)/BUSINESS RECORDS EXCEPTION TO HEARSAY 

RULE, (FORECLOSURE. FOUNDATION REQUIREMENTS FOR BUSINESS RECORDS EXCEPTION TO THE HEARSAY RULE 
NOT MET. BANK'S SUMMARY JUDGMENT MOTION SHOULD NOT HAVE BEEN GRANTED) 

  
FORECLOSURE, EVIDENCE. 

  
FOUNDATION REQUIREMENTS FOR BUSINESS RECORDS EXCEPTION TO THE HEARSAY 

RULE NOT MET. BANK'S SUMMARY JUDGMENT MOTION SHOULD NOT HAVE BEEN 
GRANTED. 

  
The Second Department determined the plaintiff bank failed to satisfy the foundation for the business records exception to 
the hearsay rule. The bank's motion for summary judgment should have been denied. Although the affiant 
(Roesner) stated he was familiar with the successor-in-interest's record keeping system, he did not allege he was familiar 
with the plaintiff bank's record keeping practices and procedures: 
  

Roesner averred, inter alia, that his knowledge of the relevant facts was based on his "examination of the financial 
books and business records made in the ordinary course of business maintained by or on behalf of the successor 
in interest to the Plaintiff," and that he was "familiar with the record keeping systems that [the] successor in interest 
to the Plaintiff and/or its loan servicer use[d] to record and create information related to the residential mortgage 
loans that it services." ... 

http://nycourts.gov/reporter/3dseries/2016/2016_06058.htm
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* * * On its motion for summary judgment, a plaintiff has the burden of establishing, by proof in admissible form, its 
prima facie entitlement to judgment as a matter of law ... . 

  
The plaintiff failed to demonstrate the admissibility of the records relied upon by Roesner under the business 
records exception to the hearsay rule (see CPLR 4518[a]), and, thus, failed to establish the appellant's default in 
payment under the note. "A proper foundation for the admission of a business record must be provided by 
someone with personal knowledge of the maker's business practices and procedures"... . Roesner, who was 
employed by the loan servicer ..., did not allege that he was personally familiar with the plaintiff's record keeping 
practices and procedures. Thus, Roesner failed to lay a proper foundation for the admission of records concerning 
the appellant's payment history... . HSBC Mtge. Servs., Inc. v Royal, 2016 NY Slip Op 05973, 2nd Dept 9-14-16 
  
 
 
 

FRAUD 
 

 
FRAUD (SOPHISTICATED INVESTOR DID NOT STATE A CAUSE OF ACTION FOR FRAUD)/SECURITIES (SOPHISTICATED 

INVESTOR DID NOT STATE A CAUSE OF ACTION FOR FRAUD)/CORPORATION LAW (SOPHISTICATED INVESTOR DID NOT 
STATE A CAUSE OF ACTION FOR FRAUD) 

  

FRAUD, CORPORATION LAW, SECURITIES. 
  

SOPHISTICATED INVESTOR DID NOT STATE A CAUSE OF ACTION FOR FRAUD. 
  

The First Department, in a full-fledged opinion by Justice Gische, recalling and vacating a prior decision and order dated 
May 31, 2016, determined plaintiff did not state a cause of action for fraud. Plaintiff, a sophisticated investor, procured a 
majority interest in DuCool, a manufacturer of heating and cooling equipment. The plaintiff, in a share purchase 
agreement, acknowledged the speculative nature of the investment. And plaintiff was given full access to DuCool’s 
records prior to the purchase: 
  

Where a cause of action is based in fraud, “the complaint must allege misrepresentation or concealment of a 
material fact, falsity, scienter on the part of the wrongdoer, justifiable reliance and resulting injury” … . Furthermore, 
where the plaintiff is a sophisticated party, “if the facts represented are not matters peculiarly within the 
[defendant’s] knowledge, and the [plaintiff] has the means available to [it] of knowing, by the exercise of ordinary 
intelligence, the truth or the real quality of the subject of the representation, [the plaintiff] must make use of those 
means, or [it] will not be heard to complain that [it] was induced to enter into the transaction by misrepresentations” 
… . Circumstances constituting fraud must be set forth in a complaint in detail (CPLR 3016[b]). MP Cool Invs. Ltd. 
V Forkosh, 2016 NY Slip Op 05944, 1st Dept 9-1-16 
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FREEDOM OF INFORMATION LAW (FOIL) 
 

FREEDOM OF INFORMATION LAW (FOIL) (SAFE ACT DOES NOT AFFECT APPLICABILITY OF FREEDOM OF INFORMATION 
LAW EXEMPTIONS TO HOLDERS OF PISTOL PERMITS)/SAFE ACT (SAFE ACT DOES NOT AFFECT APPLICABILITY OF 

FREEDOM OF INFORMATION LAW EXEMPTIONS TO HOLDERS OF PISTOL PERMITS)/PISTOL PERMITS (SAFE ACT DOES 
NOT AFFECT APPLICABILITY OF FREEDOM OF INFORMATION LAW EXEMPTIONS TO HOLDERS OF PISTOL PERMITS) 

  

FREEDOM OF INFORMATION LAW (FOIL), PISTOL PERMITS. 
  

SAFE ACT DOES NOT AFFECT APPLICABILITY OF FREEDOM OF INFORMATION LAW 
EXEMPTIONS TO HOLDERS OF PISTOL PERMITS. 

  
In a matter of first impression, the Second Department determined the SAFE ACT, which allows holders of pistol permits 
to apply to have their names and addresses removed from the public record, does not affect the application of the 
Freedom of Information Law (FOIL) exemptions to holders of pistol permits which remain on the public record. Therefore, 
the newspaper's (Gannett's) request for the names and addresses of pistol permit holders (those not "excepted" under the 
SAFE ACT) was properly granted because none of the FOIL exemptions applied: 
  

The County parties' argument that, pursuant to Public Officers Law §§ 87(2)(b) and 89(2)(b)(ii), disclosure of the 
names and addresses of pistol permit holders would constitute an unwarranted invasion of privacy because 
Gannett intends to use the names and addresses of pistol permit holders for solicitation purposes is without merit. 
Gannett's status as a commercial enterprise does not demonstrate that Gannett intends to use the names and 
addresses to solicit business ... , and it represented that it did not intend to do so. 

  
Moreover, the County parties failed to establish that disclosure of the names and addresses would " be offensive 
and objectionable to a reasonable [person] of ordinary sensibilities'" ... . The County parties also failed to establish 
that any other exemptions to the FOIL disclosure requirement are applicable to the records at issue. Matter of Inc. 
v County of Putnam, 2016 NY Slip Op 05999, 2nd Dept 9-14-16 
  

 
 
 
 
 

INSURANCE LAW 
 

INSURANCE LAW (ANTISUBROGATION RULE DID NOT PRECLUDE RECOVERY TO THE EXTENT RECOVERY EXCEEDED THE 
LIMITS OF THE RELEVANT POLICY)/ANTISUBROGATION RULE (INSURANCE LAW, ANTISUBROGATION RULE DID NOT 

PRECLUDE RECOVERY TO THE EXTENT RECOVERY EXCEEDED THE LIMITS OF THE RELEVANT POLICY) 

  

INSURANCE LAW. 
  

ANTISUBROGATION RULE DID NOT PRECLUDE RECOVERY TO THE EXTENT 
RECOVERY EXCEEDED THE LIMITS OF THE RELEVANT POLICY. 

  
The Fourth Department determined the antisubrogation rule prohibited the insurer from recovering under the relevant 
$1,000,000 policy. But there was no showing that recovery under a $25,000,000 umbrella policy was prohibited by the 
antisubrogation rule. Therefore recovery to the extent recovery exceeded $1,000,000 was not precluded by the rule: 
  

... [U]nder the antisubrogation rule, "an insurer has no right of subrogation against its own insured for a claim 
arising from the very risk for which the insured was covered . . . even where the insured has expressly agreed to 
indemnify the party from whom the insurer's rights are derived' " ... . Conversely, where "the monetary limit of the 
insurance provided by the . . . policy is for a lesser sum than that sought by the plaintiff as damages, the motion [for 
summary judgment dismissing] the third-party complaint should have been granted only up to the applicable limits 
of that policy" ... , because "[i]t is black letter law that New York law does not bar insurance companies from 
seeking indemnification for settlements or judgments that exceed the limits of an insurance policy" ... . Mitchell v 
NRG Energy, Inc., 2016 NY Slip Op 06359, 4th Dept 9-30-16 
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INSURANCE LAW (INSURED NOT ENTITLED TO ATTORNEY'S FEES IN AN AFFIRMATIVE ACTION TO SETTLED THE 
INSURED'S RIGHTS UNDER THE POLICY)/ATTORNEYS FEES (INSURANCE LAW, INSURED NOT ENTITLED TO ATTORNEY'S 
FEES IN AN AFFIRMATIVE ACTION TO SETTLED THE INSURED'S RIGHTS UNDER THE POLICY)/ATTORNEYS (INSURANCE 
LAW, INSURED NOT ENTITLED TO ATTORNEY'S FEES IN AN AFFIRMATIVE ACTION TO SETTLED THE INSURED'S RIGHTS 

UNDER THE POLICY) 

  

INSURANCE LAW, ATTORNEYS. 
  

INSURED NOT ENTITLED TO ATTORNEY'S FEES IN AN AFFIRMATIVE ACTION TO 
SETTLE THE INSURED'S RIGHTS UNDER THE POLICY. 

  
The Fourth Department, reversing Supreme Court, determined that the plaintiff (the insured) was not entitled to attorney's 
fees in an action brought to settle its rights under a policy: 
  

This case is governed by the general rule that attorneys' fees and other litigation expenses are "incidents of 
litigation" that the prevailing party may not collect "from the loser unless an award is authorized by agreement 
between the parties or by statute or court rule" ... . Indeed, it is well established that "an insured may not recover 
the expenses incurred in bringing an affirmative action against an insurer to settle its rights under the policy" ... . 
Here, there is nothing in the insurance policy that obligates defendant to reimburse or indemnify plaintiff for 
attorneys' fees incurred by it in prosecuting an action to enforce the property coverage provisions of the policy, nor 
does plaintiff refer to any statute or a court rule authorizing its recovery of attorneys' fees from defendant. Zelasko 
Constr., Inc. v Merchants Mut. Ins. Co., 2016 NY Slip Op 06328, 4th Dept 9-30-16 

  
  

 
 
 
 
 
 

INSURANCE LAW (UNAMBIGUOUS TERMS OF POLICY REQUIRED A WRITTEN CONTRACT WITH ANY ADDITIONAL INSURED; 
THE ABSENCE OF A WRITTEN CONTRACT DIRECTLY WITH THE ADDITIONAL INSURED PRECLUDED COVERAGE, DESPITE A 

WRITTEN AGREEMENT WITH A THIRD PARTY TO PROVIDE COVERAGE FOR THE ADDITIONAL INSURED)/CONTRACT 
LAW (UNAMBIGUOUS TERMS OF POLICY REQUIRED A WRITTEN CONTRACT WITH ANY ADDITIONAL INSURED; THE 

ABSENCE OF A WRITTEN CONTRACT DIRECTLY WITH THE ADDITIONAL INSURED PRECLUDED COVERAGE, DESPITE A 
WRITTEN AGREEMENT WITH A THIRD PARTY TO PROVIDE COVERAGE FOR THE ADDITIONAL INSURED)/ADDITIONAL 

INSURED (UNAMBIGUOUS TERMS OF POLICY REQUIRED A WRITTEN CONTRACT WITH ANY ADDITIONAL INSURED; THE 
ABSENCE OF A WRITTEN CONTRACT DIRECTLY WITH THE ADDITIONAL INSURED PRECLUDED COVERAGE, DESPITE A 

WRITTEN AGREEMENT WITH A THIRD PARTY TO PROVIDE COVERAGE FOR THE ADDITIONAL INSURED) 

  
INSURANCE LAW, CONTRACT LAW. 

  
UNAMBIGUOUS TERMS OF POLICY REQUIRED A WRITTEN CONTRACT WITH ANY 

ADDITIONAL INSURED; THE ABSENCE OF A WRITTEN CONTRACT DIRECTLY WITH THE 
ADDITIONAL INSURED PRECLUDED COVERAGE, DESPITE A WRITTEN AGREEMENT WITH A 

THIRD PARTY TO PROVIDE COVERAGE FOR THE ADDITIONAL INSURED. 
  

The First Department, in a full-fledged opinion by Justice Renwick, over an extensive dissenting opinion by Justice Kahn, 
determined that, under the unambiguous terms of the policy, the absence of a written contract directly with the additional 
insured precluded coverage for the additional insured, despite a written agreement with a third party to provide coverage 
for the additional insured. The lawsuit stemmed from damage to surrounding buildings during construction: 
  

The principal issue in this appeal is the interpretation of the additional insurance endorsement in the policy which 
provides that an additional insured is "any person or organization with whom you [the insured] have agreed to add 
as an additional insured by written contract." Trial courts have arrived at conflicting interpretations of a similarly 
worded additional insured clause as to whether coverage is extended not only to those "with whom" the insured 
agreed, but also to those "for whom" the insured agreed to provide coverage ... . We hold that the subject 
additional insured clause covers only those that have a written contracts directly with the named insured. * * * 

http://nycourts.gov/reporter/3dseries/2016/2016_06328.htm
http://nycourts.gov/reporter/3dseries/2016/2016_06328.htm


38 

 

  
... [W]e find that the language in the "Additional Insured-By Written Contract" clause of the ... policy clearly and 
unambiguously requires that the named insured execute a contract with the party seeking coverage as an 
additional insured. Since there is no dispute that [the insured] did not enter into a written contract with the JV (joint 
venture), [the insured's] agreement in its contract with DASNY (Dormitory Authority of the City of New York) to 
procure coverage for the JV is insufficient to afford the JV coverage as an additional insured under the 
... policy. Gilbane Bldg. Co./TDX Constr. Corp. v St. Paul Fire & Mar. Ins. Co., 2016 NY Slip Op 06052, 1st 
Dept 9-15-16 

 
 
 
 
 
 
 

INSURANCE LAW (PAYMENT BOND, AMENDMENT TO STATUTE CHANGING THE LIMITATIONS PERIOD FOR ACTION ON A 
PAYMENT BOND DID NOT APPLY RETROACTIVELY, CRITERIA EXPLAINED)/CONTRACT LAW (PAYMENT BOND, AMENDMENT 
TO STATUTE CHANGING THE LIMITATIONS PERIOD FOR ACTION ON A PAYMENT BOND DID NOT APPLY RETROACTIVELY, 
CRITERIA EXPLAINED)/PAYMENT BOND (STATE FINANCE LAW, AMENDMENT TO STATUTE CHANGING THE LIMITATIONS 

PERIOD FOR ACTION ON A PAYMENT BOND DID NOT APPLY RETROACTIVELY, CRITERIA EXPLAINED)/STATE FINANCE LAW 
(PAYMENT BOND, AMENDMENT TO STATUTE CHANGING THE LIMITATIONS PERIOD FOR ACTION ON A PAYMENT BOND DID 

NOT APPLY RETROACTIVELY, CRITERIA EXPLAINED)/STATUTES (STATE FINANCE LAW, AMENDMENT TO STATUTE 
CHANGING THE LIMITATIONS PERIOD FOR ACTION ON A PAYMENT BOND DID NOT APPLY RETROACTIVELY, CRITERIA 

EXPLAINED)\ 

  
INSURANCE LAW, CONTRACT LAW. 

  
AMENDMENT TO STATUTE CHANGING THE LIMITATIONS PERIOD FOR ACTION ON A 

PAYMENT BOND DID NOT APPLY RETROACTIVELY, CRITERIA EXPLAINED. 
  

The Second Department determined an action by a subcontractor seeking payment under a payment bond 
for environmental clean-up work was time-barred. Plaintiff subcontractor had submitted invoices to the contractor which 
were not paid. Whether the action on the payment bond was time-barred depended upon whether an amendment to State 
Finance Law 137 applied retroactively. The court found the amendment did not apply retroactively and explained the 
analytical criteria: 
  

" In determining whether statutory enactments should be given retroactive effect, there are two axioms of statutory 
interpretation'"  ... . " Amendments are presumed to have prospective application unless the Legislature's 
preference for retroactivity is explicitly stated or clearly indicated. However, remedial legislation should be given 
retroactive effect in order to effectuate its beneficial purpose'" ... . " These axioms are helpful guideposts, but the 
reach of the statute ultimately becomes a matter of judgment made upon review of the legislative goal'" ... . 

  
Here, the Legislature did not explicitly state or clearly indicate, either in the amendment itself or in the legislative 
materials, that the 2011 amendment should be applied retroactively ... . Thus, "we presume at the outset that the 
amendment was to have prospective application" ... . Additionally, the 2011 amendment did not create a new right 
or a new class of individuals who could assert a cause of action under a payment bond. Instead, the amendment 
was simply intended to clarify the limitations period for bringing a payment bond claim. Given these circumstances, 
the amendment cannot be characterized as remedial, and need not be applied retroactively to achieve its purpose 
... . Clean Earth of N. Jersey, Inc. v Northcoast Maintenance Corp., 2016 NY Slip Op 06056, 2nd Dept 9-21-16 
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INSURANCE LAW (QUESTION OF FACT WHETHER THE TERM INSURANCE IN A NONCOMPETE AGREEMENT ENCOMPASSES 
SURETY BONDS)/CONTRACT LAW (QUESTION OF FACT WHETHER THE TERM INSURANCE IN A NONCOMPETE 

AGREEMENT ENCOMPASSES SURETY BONDS)/NONCOMPETE AGREEMENTS (QUESTION OF FACT WHETHER THE TERM 
INSURANCE IN A NONCOMPETE AGREEMENT ENCOMPASSES SURETY BONDS)/SURETY BONDS (QUESTION OF FACT 
WHETHER THE TERM INSURANCE IN A NONCOMPETE AGREEMENT ENCOMPASSES SURETY BONDS)/EMPLOYMENT 

LAW (QUESTION OF FACT WHETHER THE TERM INSURANCE IN A NONCOMPETE AGREEMENT ENCOMPASSES SURETY 
BONDS) 

  

INSURANCE LAW, CONTRACT LAW, EMPLOYMENT LAW. 
  

QUESTION OF FACT WHETHER THE TERM "INSURANCE" IN A NONCOMPETE AGREEMENT 
ENCOMPASSES SURETY BONDS. 

  
The First Department, over an extensive dissent, determined the word "insurance" in a noncompete agreement was 
susceptible of two meanings, thereby precluding summary judgment. Defendant signed a noncompete agreement which 
prohibited the "brokering or placement of insurance." After plaintiff started a new job during the time-period covered by the 
noncompete agreement with his previous employer, he brokered two "surety bonds" for two companies which had been 
clients of his former employer. Plaintiff argued the term "insurance" encompassed "surety bonds." Defendants argued the 
term "insurance" did not encompass "surety bonds:" 
  

... [T]the evidence produced by each side does not show that the interpretation urged by each is inevitable; rather, 
it shows that the language of the letter agreement is "on its face . . . reasonably susceptible of more than one 
interpretation" ... . Accordingly, the motion court properly denied the motions for summary judgment. Frenkel 
Benefits, LLC v Mallory, 2016 NY Slip Op 06109, 1st Dept 9-21-16 
  
  

 
 
 
 
 

INSURANCE LAW (INSURER NOT LIABLE FOR POLLUTION DAMAGE DURING PERIODS WHEN POLLUTION INSURANCE WAS 
PROHIBITED BY LAW)/ENVIRONMENTAL LAW (POLLUTION INSURANCE, INSURER NOT LIABLE FOR POLLUTION 

DAMAGE DURING PERIODS WHEN POLLUTION INSURANCE WAS PROHIBITED BY LAW)/POLLUTION INSURANCE (INSURER 
NOT LIABLE FOR POLLUTION DAMAGE DURING PERIODS WHEN POLLUTION INSURANCE WAS PROHIBITED BY LAW) 

  
INSURANCE LAW, ENVIRONMENTAL LAW. 

  
INSURER NOT LIABLE FOR POLLUTION DAMAGE DURING PERIODS WHEN POLLUTION 

INSURANCE WAS PROHIBITED BY LAW. 
  

The First Department, in a full-fledged opinion by Justice Gische, reversing Supreme Court, determined the insurer 
(Century) of plaintiff gas company (Keyspan) was not liable for pollution damage for periods of time which preceded the 
16 years the policy was in place and during which pollution insurance was prohibited by law: 
  

New York appellate courts … have not expressly ruled on the question presented here, which is: When the reason 
for the period of no insurance is that the insured could not have obtained insurance even if it had wanted to, is the 
risk attendant to the unavailability of insurance in the marketplace allocable to the existing, triggered insurance 
policies or to the insured? * * * 
  
… [T]he order of the Supreme Court … which … denied defendant Century Indemnity Company’s motion for partial 
summary judgment declaring that Century is not responsible for any part of the costs of cleanup for periods of time 
when insurance was unavailable before 1953 and after 1986, should be unanimously reversed, on the law, without 
costs, and the motion granted, and it should be so declared. Keyspan Gas E. Corp. v Munich Reins. Am., 
Inc., 2016 NY Slip Op 05945, 1st Dept 9-1-16 
. 
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LABOR LAW-CONSTRUCTION LAW 
 
 

LABOR LAW-CONSTRUCTION LAW (FALLING SHEETROCK DID NOT SUPPORT A LABOR LAW 240(1) CAUSE OF 
ACTION)/FALLING OBJECTIONS (LABOR LAW-CONSTRUCTION LAW, FALLING SHEETROCK DID NOT SUPPORT A LABOR 

LAW 240(1) CAUSE OF ACTION) 

  

LABOR LAW-CONSTRUCTION LAW. 
  

FALLING SHEETROCK DID NOT SUPPORT A LABOR LAW 240(1) CAUSE OF ACTION. 
  

The Second Department determined defendants' motion for summary judgment on the Labor Law 240(1) cause of action, 
alleging injury from a falling piece of sheetrock, was properly granted. The sheetrock in question was stored against a wall 
and was not being hoisted at the time of the incident. [The extensive decision demonstrates the complexity of Labor Law 
actions as it addresses Labor Law 241(6) and Labor Law 200 causes of action, indemnification issues and the liability of 
agents and general contractors.] With respect to the Labor Law 240(1) cause of action, the court wrote: 
  

"In order to prevail on summary judgment in a section 240(1) falling object' case, the injured worker must 
demonstrate the existence of a hazard contemplated under that statute and the failure to use, or the inadequacy of, 
a safety device of the kind enumerated therein'" ... . "Essentially, the plaintiff must demonstrate that at the time the 
object fell, it either was being hoisted or secured, or required securing for the purposes of the undertaking" ... . 
"[F]or section 240 (1) to apply, a plaintiff must show more than simply that an object fell causing injury to a worker. 
A plaintiff must show that the object fell . . . because of the absence or inadequacy of a safety device of the kind 
enumerated in the statute" ... . 

  
However, Labor Law § 240(1) "does not apply in situations in which a hoisting or securing device of the type 
enumerated in the statute would not be necessary or expected" ... . Here, the sheetrock, which was being stored 
against a wall, was not a material being hoisted or a load that required securing for the purposes of the undertaking 
at the time it fell ... , nor was it expected, under the circumstances of this case, that the sheetrock would require 
securing for the purposes of the undertaking at the time it fell ... . Seales v Trident Structural Corp., 2016 NY Slip 
Op 06204, 2nd Dept 9-28-16 

 
 
 
 
 
 
 
 

LABOR LAW-CONSTRUCTION LAW (PLAINTIFF'S ALLEGEDLY INCONSISTENT ACCOUNTS OF THE CAUSE OF HIS FALL 
CREATED A QUESTION OF FACT)/EVIDENCE (LABOR LAW, PLAINTIFF'S ALLEGEDLY INCONSISTENT ACCOUNTS OF THE 

CAUSE OF HIS FALL CREATED A QUESTION OF FACT) 

  
LABOR LAW-CONSTRUCTION LAW, EVIDENCE. 

  
PLAINTIFF'S ALLEGEDLY INCONSISTENT ACCOUNTS OF THE CAUSE OF HIS FALL 

CREATED A QUESTION OF FACT. 
  

The First Department, with a two-justice concurring memorandum, determined conflicting testimony raised questions of 
fact about whether a safety harness was available and whether the scaffold was defective. Plaintiff was not wearing a 
harness when he attempted to move from the roof to a scaffold and fell. With respect to the scaffold, the court noted that 
plaintiff's allegedly inconsistent accounts of the cause of the fall raised a question of fact: 
  

According to plaintiff, as he attempted to swing down from the roof to the scaffold, a wire attaching the scaffold to 
the building snapped, causing the scaffold to swing away from the wall and resulting in plaintiff's fall to the ground 
below. The foreman, however, testified that, in conversation after the accident, plaintiff had admitted to him that he 
fell because his foot had slipped as he stepped onto the scaffold from the roof, without mentioning any movement 
of the scaffold. These two versions of how the accident happened, each given by plaintiff, the sole witness to the 
incident, are inconsistent with each other and give rise to an issue of fact as to whether plaintiff's fall was caused by 
a failure of a safety device within the purview of § 240(1). As this Court recently noted, "[W]here a plaintiff is the 
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sole witness to an accident, an issue of fact may exist where he or she provides inconsistent accounts of the 
accident" ... . Albino v 221-223 W. 82 Owners Corp., 2016 NY Slip Op 05953, 1st Dept 9-8-16 

 
 

LANDLORD-TENANT 
 

 

LANDLORD-TENANT (LANDLORD DOES NOT HAVE A DUTY TO DISCLOSE LOCAL LAWS RESTRICTING THE USE OF THE 
PROPERTY)/CONTRACT (LEASES, LANDLORD DOES NOT HAVE A DUTY TO DISCLOSE LOCAL LAWS RESTRICTING THE USE 

OF THE PROPERTY)/COVENANT OF GOOD FAITH AND FAIR DEALING (LEASES, LANDLORD DOES NOT HAVE A DUTY TO 
DISCLOSE LOCAL LAWS RESTRICTING THE USE OF THE PROPERTY) 

  

LANDLORD-TENANT, CONTRACT LAW. 
  

LANDLORD DID NOT HAVE A DUTY TO DISCLOSE LOCAL LAWS RESTRICTING THE USE OF 
THE PROPERTY. 

  
The Second Department determined the terms of the lease negated the claimed violation of an implied covenant of good 
faith and fair dealing. The plaintiffs leased defendants' property to operate a car dealership. After learning that a local law 
prohibited parking cars without license plates on the property, the plaintiffs asked to be released from the lease. The 
landlord refused. The terms of the lease specifically stated (1) it was subject to any local law restrictions and (2) it made 
no representations the property was suitable to plaintiffs' intended business: 
  

The implied covenant of good faith and fair dealing is breached when a party acts in a manner that would deprive 
the other party of the right to receive the benefits of their agreement ... . The implied covenant includes any 
promises which a reasonable promisee would be justified in understanding were included ... . However, no 
obligation may be implied that would be inconsistent with other terms of the contractual relationship ... . Here, a 
finding that the defendants breached the covenant of good faith and fair dealing would necessarily contradict 
explicit and unambiguous terms of the lease agreements and create additional obligations not contained in them. 
Specifically, the lease agreements, which the defendants submitted in support of their motion, provided that the 
written agreements superseded all "representations and understandings, written, oral or otherwise, between or 
among the parties with respect to the matters contained herein." Additionally, the specific provisions in the lease 
agreements relating to parking were made subject to "any restrictions of local law, zoning or ordinance." Finally, the 
lease agreements specifically provided that the landlord made no representation concerning the suitability of the 
premises for the plaintiffs' intended business. Imposing a duty on the landlord to disclose zoning or local law 
restrictions would render those provisions ineffective ... . These express and specific provisions in the lease itself 
conclusively establish a defense to causes of action alleging breach of the implied covenant of good faith and fair 
dealing ... . 1357 Tarrytown Rd. Auto, LLC v Granite Props., LLC, 2016 NY Slip Op 05981, 2nd Dept 9-14-16 
  
  
  
 
 

LANDLORD-TENANT (CLOSURE OF TERRACE BREACHED THE IMPLIED WARRANTY OF HABITABILITY)/REAL PROPERTY 
LAW (CLOSURE OF TERRACE BREACHED THE IMPLIED WARRANTY OF HABITABILITY)/APARTMENTS (CLOSURE OF 

TERRACE BREACHED THE IMPLIED WARRANTY OF HABITABILITY)/TERRACES (APARTMENTS, CLOSURE OF TERRACE 
BREACHED THE IMPLIED WARRANTY OF HABITABILITY)/HABITABIILITY, IMPLIED WARRANTY OF (CLOSURE OF TERRACE 

BREACHED THE IMPLIED WARRANTY OF HABITABILITY) 

  
LANDLORD-TENANT, REAL PROPERTY LAW. 

  
CLOSURE OF TERRACE BREACHED THE IMPLIED WARRANTY OF HABITABILITY. 

  
The Second Department, reversing (modifying) Supreme Court, determined plaintiff had made out a prima facie case for 
damages stemming from the defendant's breach of the implied warranty of habitability. Plaintiff held a proprietary lease in 
a cooperative. A storm damaged the terrace adjacent to the apartment. Plaintiff was entitled to damages for the period of 
time the terrace was closed: 
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The implied warranty of habitability, codified in the Real Property Law, provides that in every written lease for 
residential purposes, the landlord or lessor "shall be deemed to covenant and warrant that the premises so leased 
or rented and all areas used in connection therewith in common with other tenants or residents are fit for human 
habitation and for the uses reasonably intended by the parties and that the occupants of such premises shall not be 
subjected to any conditions which would be dangerous, hazardous or detrimental to their life, health or safety" 
(Real Property Law § 235-b[1]). In Solow v Wellner (86 NY2d 582, 587-588), the Court of Appeals clarified that 
Real Property Law § 235-b(1) includes three separate covenants: "(1) that the premises are fit for human 
habitation, (2) that the premises are fit for the uses reasonably intended by the parties, and (3) that the occupants 
will not be subjected to conditions that are dangerous, hazardous or detrimental to their life, health or safety" (id. at 
587-588 [internal quotation marks omitted]). "A breach of warranty may be said to have occurred where the 
premises have not met the reasonable expectations of the parties" (7-82 Warren's Weed New York Real Property § 
82.22 [2016]). Here, the plaintiff established that the water damage and subsequent closures of the terrace 
rendered it unfit for the uses reasonably intended by the parties ... . Goldhirsch v St. George Tower & Grill 
Owners Corp., 2016 NY Slip Op 06060, 2nd Dept 9-21-16 

 
 
 
 
 

MEDICAID 
 
 

MEDICAID (OVERPAYMENT REIMBURSEMENT, OFFICE OF MEDICAID INSPECTOR GENERAL COULD NOT SEEK 
REIMBURSEMENT OF OVERPAYMENTS IN AN AMOUNT HIGHER THAN SPECIFICALLY INDICATED IN ITS WRITTEN NOTICE) 

  
MEDICAID. 

  
OFFICE OF MEDICAID INSPECTOR GENERAL COULD NOT SEEK REIMBURSEMENT OF 

OVERPAYMENTS IN AN AMOUNT HIGHER THAN SPECIFICALLY INDICATED IN ITS WRITTEN 
NOTICE. 

  
The First Department, over a two-justice dissent, determined the language of the written notice to petitioner from the 
Office of the Medicaid Inspector General (OMIG) did not allow the OMIG to seek the higher of two estimated overpayment 
reimbursement amounts. The terms of the final audit report (FAR) required a lower payment if the findings were not 
challenged, and a higher payment if the findings were challenged at a hearing. Petitioner did not request a hearing to 
challenge the findings, but did not make payment arrangements within the time allowed. The OMIG then notified petitioner 
it would withhold future reimbursement to pay off what was owed. Although the written notice of the withholding stated the 
lower amount would be withheld, petitioner was informed orally by OMIG the higher amount would be withheld:  
  

Petitioner seeks to limit its Medicaid reimbursement overpayment liability, in connection with a final audit report 
[FAR] issued by respondent (OMIG), to the "lower confidence limit" amount of $1,460,914 set forth in the FAR. The 
FAR states that, although OMIG did not waive any available remedies, if petitioner did not remit payment or 
arrange a payment plan within 20 days, OMIG would withhold a percentage of Medicaid billings to "liquidate the 
lower confidence limit amount." In the alternative, if petitioner challenged OMIG's findings at a hearing, OMIG 
would seek to recover at the hearing the FAR's higher point estimate of overpayments, which was $1,857,401. * * * 

  
The actual FAR language states that, in the event a settlement is not reached within 20 days, OMIG will begin 
withholding "to recover payment and liquidate the lower confidence amount, interest, and/or penalty, not barring 
any other remedy at law" (emphasis added). FAR expressly states that if a settlement is not reached, OMIG will 
begin withholding to collect "the lower confidence amount" of $1,460,914. Thus, contrary to the dissent's 
interpretation, the FAR expressly states that in the event there is no settlement, OMIG will withhold the lower 
confidence limit. West Midtown Mgt. Group, Inc. v State of New York, 2016 NY Slip Op 06111, 1st Dept 9-21-
16 
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MENTAL HYGIENE LAW 
 
 

MENTAL HYGIENE LAW (TO JUSTIFY CIVIL CONFINEMENT, THE DISEASE OR DISORDER ATTRIBUTED TO A SEX OFFENDER 
NEED NOT BE A SEXUAL DISORDER; SEX OFFENDER'S MOTION FOR A DIRECTED VERDICT SHOULD NOT HAVE BEEN 
GRANTED)/SEX OFFENDERS (TO JUSTIFY CIVIL CONFINEMENT, THE DISEASE OR DISORDER ATTRIBUTED TO A SEX 

OFFENDER NEED NOT BE A SEXUAL DISORDER; SEX OFFENDER'S MOTION FOR A DIRECTED VERDICT SHOULD NOT HAVE 
BEEN GRANTED)/CIVIL CONFINEMENT (SEX OFFENDERS, MENTAL HYGIENE LAW, TO JUSTIFY CIVIL CONFINEMENT, THE 

DISEASE OR DISORDER ATTRIBUTED TO A SEX OFFENDER NEED NOT BE A SEXUAL DISORDER; SEX OFFENDER'S 
MOTION FOR A DIRECTED VERDICT SHOULD NOT HAVE BEEN GRANTED) 

  
MENTAL HYGIENE LAW. 

  
TO JUSTIFY CIVIL CONFINEMENT, THE DISEASE OR DISORDER ATTRIBUTED TO A SEX 

OFFENDER NEED NOT BE A SEXUAL DISORDER; SEX OFFENDER'S MOTION FOR A 
DIRECTED VERDICT SHOULD NOT HAVE BEEN GRANTED. 

  
  
The Fourth Department, reversing Supreme Court, determined the evidence that the sex offender suffered from a mental 
abnormality as defined in the Mental Hygiene Law was sufficient to survive petitioner's motion for a directed verdict. The 
court noted that the disease or disorder attributed to the petitioner need not be a sexual disorder: 
  

Pursuant to the Mental Hygiene Law, a person is classified as a dangerous sex offender requiring confinement if 
that person "suffer[s] from a mental abnormality involving such a strong predisposition to commit sex offenses, and 
such an inability to control behavior, that the person is likely to be a danger to others and to commit sex offenses if 
not confined to a secure treatment facility" (§ 10.03 [e]). The statute defines a mental abnormality as "a congenital 
or acquired condition, disease or disorder that affects the emotional, cognitive, or volitional capacity of a person in 
a manner that predisposes him or her to the commission of conduct constituting a sex offense and that results in 
that person having serious difficulty in controlling such conduct" (§ 10.03 [i]). "Section 10.03 (i)'s language 
congenital or acquired condition, disease or disorder' is not limited to solely sexual disorders . . . Rather, one may 
possess a condition, disease or disorder' that does not constitute a sexual disorder' but nonetheless affects the 
emotional, cognitive, or volitional capacity of a person in a manner that predisposes him or her to the commission 
of conduct constituting a sex offense' " ... .  
  
Here, the court relied on Matter of State of New York v Donald DD. (24 NY3d 174) in concluding that, while 
petitioner's antisocial personality disorder (ASPD) and psychopathic traits predisposed him to the commission of 
conduct constituting a sex offense, such disorder and traits, alone or in combination, are not sexual disorders and 
thus as a matter of law do not constitute a mental abnormality within the meaning of the Mental Hygiene Law. We 
conclude, however, that the court erred in granting petitioner's motion for a directed verdict inasmuch as "Donald 
DD. did not engraft upon the condition, disease, or disorder' prong a requirement that the condition, disease or 
disorder' must constitute a sexual disorder' " ... . Matter of Suggs v State of New York, 2016 NY Slip Op 06289, 
4th Dept 9-30-16 
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MUNICIPAL LAW 
 

 
MUNICIPAL LAW (FAILURE TO STRICTLY COMPLY WITH SIGNATURE REQUIREMENTS IN THE VILLAGE LAW REQUIRED 

INVALIDATION OF REFERENDUM PETITION)/VILLAGE LAW (FAILURE TO STRICTLY COMPLY WITH SIGNATURE 
REQUIREMENTS IN THE VILLAGE LAW REQUIRED INVALIDATION OF REFERENDUM PETITION)/REFERENDUM (FAILURE TO 
STRICTLY COMPLY WITH SIGNATURE REQUIREMENTS IN THE VILLAGE LAW REQUIRED INVALIDATION OF REFERENDUM 

PETITION)/PETITIONS (REFERENDUM, VILLAGE LAW, FAILURE TO STRICTLY COMPLY WITH SIGNATURE REQUIREMENTS IN 
THE VILLAGE LAW REQUIRED INVALIDATION OF REFERENDUM PETITION) 

  
MUNICIPAL LAW. 

  
FAILURE TO STRICTLY COMPLY WITH SIGNATURE REQUIREMENTS IN THE VILLAGE LAW 

REQUIRED INVALIDATION OF REFERENDUM PETITION. 
  

The Second Department determined failure to strictly comply with the signature requirements in the Village 
Law invalidated a referendum concerning the elimination of paid fireman positions: 
  

Village Law § 9-902(8) states: "Petition shall be made upon white paper containing the signatures of qualified 
electors of the village. The sheets of such a petition shall be numbered consecutively beginning with number one at 
the foot of each sheet. Such petition must set forth in every instance the correct date of signing, the full name of the 
signer, his present residence, the ward if any and the village election district if any. A signer need not himself fill in 
the date, residence, ward, or election district" ... . The respondents/defendants do not dispute that their referendum 
petitions failed to set forth the village election district for all but 5 of the 4,254 signatories. * * * 

  
The Court of Appeals has held that, "[w]hile substantial compliance is acceptable as to details of form, there must 
be strict compliance with statutory commands as to matters of prescribed content" ... . Here, the prescribed content 
includes the village election district, which is a matter of substance, not form ... . Matter of Pilla v 
Karnsomtob, 2016 NY Slip Op 06142, 2nd Dept 9-26-16 

  
 
 
 
 
 
 

MUNICIPAL LAW (PORTION OF DETECTIVE'S INTERNAL AFFAIRS FILE DISCOVERABLE; DEPOSITION OF ADDITIONAL 
EMERGENCY MEDICAL TECHNICIANS SHOULD HAVE BEEN ALLOWED)/CIVIL RIGHTS LAW (POLICE OFFICERS, PORTION OF 
DETECTIVE'S INTERNAL AFFAIRS FILE DISCOVERABLE)/POLICE OFFICERS (POLICE OFFICERS, PORTION OF DETECTIVE'S 

INTERNAL AFFAIRS FILE DISCOVERABLE)/CIVIL PROCEDURE (NEGLIGENCE, DEPOSITION OF ADDITIONAL EMERGENCY 
MEDICAL TECHNICIANS SHOULD HAVE BEEN ALLOWED)/NEGLIGENCE (NEGLIGENCE, PORTION OF DETECTIVE'S 

INTERNAL AFFAIRS FILE DISCOVERABLE; DEPOSITION OF ADDITIONAL EMERGENCY MEDICAL TECHNICIANS SHOULD 
HAVE BEEN ALLOWED) 

  

MUNICIPAL LAW, CIVIL RIGHTS LAW, NEGLIGENCE. 
  

PORTION OF DETECTIVE'S INTERNAL AFFAIRS FILE DISCOVERABLE; DEPOSITION OF 
ADDITIONAL EMERGENCY MEDICAL TECHNICIANS SHOULD HAVE BEEN ALLOWED. 

  
In an action against a detective and emergency medical technicians (EMT's) alleging negligence during an emergency 
response, the Second Department determined a portion of the detective's "internal affairs" file was discoverable as 
"material and necessary" and the deposition of two additional EMT's should have been allowed because sufficient 
information about the response to the accident had not been provided by the EMT's who had been deposed: 
  

Contrary to the Supreme Court's determination, we find that two of the Internal Affairs records must be disclosed 
because they are relevant and material: (1) a recording or recordings of emergency dispatch calls referred to as 
"Seventh Precinct Band (Disc #1)" and (2) a "Fire, Rescue, and Emergency Services (FRES)" recording. 
Accordingly, the court should have granted that branch of the plaintiffs' motion which was to compel the disclosure 
of those two records (see Civil Rights Law § 50-a...). * * * 
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Supreme Court should have granted that branch of the plaintiffs' motion which was to compel the depositions of the 
EMTs or EMT aides who were present at the accident scene. In the first instance, a municipality has the right to 
determine which of its officers or employees with knowledge of the facts may appear for a deposition ... . Similarly, 
"[a] corporate entity has the right to designate, in the first instance, the employee who shall be examined" ... . In 
order to demonstrate that additional depositions are necessary, the movant must show "(1) that the representatives 
already deposed had insufficient knowledge, or were otherwise inadequate, and (2) there is a substantial likelihood 
that the persons sought for depositions possess information which is material and necessary to the prosecution of 
the case" ... . 
  
Here, only two EMTs who responded to the accident scene have been deposed thus far, and one of those EMTs is 
the ... officer who allegedly failed to provide necessary first aid to the decedent. The testimony of these two 
emergency responders did not provide sufficient information regarding the actions taken by the various EMTs and 
ambulance workers who responded to the accident, and it is likely that other on-scene EMTs may possess relevant 
and material information. Under these circumstances, the plaintiffs are entitled to depose the other members of the 
ambulance company who were present at the accident scene ... . Cea v Zimmerman, 2016 NY Slip Op 05968, 
2nd Dept 9-14-16 
  
  
  
  
  
  

MUNICIPAL LAW (COUNTY HAD AUTHORITY TO IMPOSE A WAGE FREEZE TO ADDRESS A FINANCIAL CRISIS)/EMPLOYMENT 
LAW (MUNICIPAL LAW, COUNTY HAD AUTHORITY TO IMPOSE A WAGE FREEZE TO ADDRESS A FINANCIAL CRISIS)/WAGE 

FREEZE (COUNTY HAD AUTHORITY TO IMPOSE A WAGE FREEZE TO ADDRESS A FINANCIAL CRISIS) 

  
MUNICIPAL LAW, EMPLOYMENT LAW. 

  
COUNTY HAD AUTHORITY TO IMPOSE A WAGE FREEZE TO ADDRESS A FINANCIAL CRISIS. 

  
The Second Department, interpreting the Public Authorities Law, determined Nassau County had the authority to impose 
a wage freeze on county employees to address a financial crisis: 
  

... [W]e find that, contrary to the ... petitioners' contention, the Supreme Court correctly determined that NIFA 
[Nassau County Interim Finance Authority] was authorized under the NIFA Act to impose the subject wage freezes 
(see Public Authorities Law § 3669[3]). Public Authorities Law § 3669(3) expressly provides for NIFA's authority to 
declare a control period by enacting a resolution finding a fiscal crisis, and upon such finding, order that all 
increases in salary or wages of county employees be suspended. Control periods may be declared "at any time" 
(Public Authorities Law § 3669[1]). Matter of Carver v Nassau County Interim Fin. Auth., 2016 NY Slip Op 
05995, 2nd Dept 9-14-16 
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MUNICIPAL LAW (SCRAP METAL SALES OPERATION WAS NOT A TRANSFER STATION WITHIN THE MEANING OF THE 

COUNTY SOLID WASTE LAW)/ENVIRONMENTAL LAW (SOLID WASTE LAW, SCRAP METAL SALES OPERATION WAS NOT A 
TRANSFER STATION WITHIN THE MEANING OF THE COUNTY SOLID WASTE LAW)/SOLID WASTE LAW (SCRAP METAL 

SALES OPERATION WAS NOT A TRANSFER STATION WITHIN THE MEANING OF THE COUNTY SOLID WASTE LAW)/SCRAP 
METAL (SCRAP METAL SALES OPERATION WAS NOT A TRANSFER STATION WITHIN THE MEANING OF THE COUNTY SOLID 

WASTE LAW) 

  
MUNICIPAL LAW. ENVIRONMENTAL LAW. 

  
SCRAP METAL SALES OPERATION WAS NOT A TRANSFER STATION WITHIN THE MEANING 

OF THE COUNTY SOLID WASTE LAW. 
  

The Second Department, in a full-fledged opinion by Justice Cohen, determined a scrap metal seller was not operating a 
"transfer station" within the meaning of the Westchester County Solid Waste Law. Therefore, certain fines and license 
fees related to the operation of a transfer station should not have been imposed by the county. The Second Department 
noted that, in reviewing an Article 78 proceeding, as long as the underlying statute does not require expertise to interpret, 
the reviewing court has the power to determine the meaning of the controlling statute. Here the plain meaning of the 
statute would not support defining the scrap metal sales operation as a transfer station: 
  

The petitioner, Universal Metal & Ore, Inc. (hereinafter Universal), is an international metal trading company 
founded in 1951, which maintains a facility in Mount Vernon. Essentially, Universal is in the business of purchasing 
scrap metal, and reselling it at a profit to other companies. The primary issue raised on appeal is whether 
Universal's Mount Vernon facility, where Universal accepts deliveries of scrap metal from independent dealers and 
stores it pending transport, may be considered a solid waste "transfer station" under the Westchester County Solid 
Waste and Recyclables Collection Licensing Law (hereinafter the Solid Waste Law). ... [W]e conclude that 
Universal's facility is not a transfer station as defined by the Solid Waste Law, and that there was thus no rational 
basis for the Westchester County Solid Waste Commission's determination to fine Universal for operating a transfer 
station without a license. Matter of Universal Metal & Ore, Inc. v Westchester County Solid Waste 
Commn., 2016 NY Slip Op 06091, 2nd Dept 9-21-16 

  
  
 
 

NEGLIGENCE 
 
NEGLIGENCE (IN ORDER TO BE ENTITLED TO SUMMARY JUDGMENT FINDING DEFENDANT LIABLE IN AN ACCIDENT CASE, 
PLAINTIFF MUST DEMONSTRATE FREEDOM FROM COMPARATIVE NEGLIGENCE)/COMPARATIVE NEGLIGENCE (IN ORDER 

TO BE ENTITLED TO SUMMARY JUDGMENT FINDING DEFENDANT LIABLE IN AN ACCIDENT CASE, PLAINTIFF MUST 
DEMONSTRATE FREEDOM FROM COMPARATIVE NEGLIGENCE)/EVIDENCE (NEGLIGENCE, (IN ORDER TO BE ENTITLED TO 
SUMMARY JUDGMENT FINDING DEFENDANT LIABLE IN AN ACCIDENT CASE, PLAINTIFF MUST DEMONSTRATE FREEDOM 

FROM COMPARATIVE NEGLIGENCE) 

  
NEGLIGENCE. 

  

IN ORDER TO BE ENTITLED TO SUMMARY JUDGMENT FINDING DEFENDANT LIABLE IN AN 
ACCIDENT CASE, PLAINTIFF MUST DEMONSTRATE FREEDOM FROM COMPARATIVE 

NEGLIGENCE. 
  
The First Department, over an extensive two-justice dissent, determined that, where a question of fact has been raised in 
an accident case about whether plaintiff was comparatively negligent, summary judgment finding defendant liable cannot 
be granted. Here, the plaintiff was alleged to have been injured while walking behind a sanitation truck which was backing 
up: 
  

In this case, we are revisiting a vexing issue regarding comparative fault: whether a plaintiff seeking summary 
judgment on the issue of liability must establish, as a matter of law, that he or she is free from comparative fault. 
This issue has spawned conflicting decisions between the judicial departments, as well as inconsistent decisions 
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by different panels within this Department. The precedents cited by the dissent have, in fact, acknowledged as 
much. After a review of the relevant precedents, we believe that the original approach adopted by this Department, 
as well as that followed in the Second Department, which requires a plaintiff to make a prima facie showing of 
freedom from comparative fault in order to obtain summary judgment on the issue of liability, is the correct one. ... 
  
The issue that arises in the context of a summary judgment motion brought by a plaintiff on the issue of liability is 
whether, as the dissent posits, the motion should be granted and the issue of contributory negligence considered 
during the damages portion of the case or where the defendant raises an issue of fact with respect to the plaintiff's 
negligence and the plaintiff fails to show the absence of negligence on his or her part, the motion must be denied 
and that issue considered during the liability phase of the trial. As discussed herein, the latter is the fairer, and 
therefore the proper way to proceed. Rodriguez v City of New York, 2016 NY Slip Op 05943, 1st Dept 9-1-16 

  
  

 
 
 
  

 NEGLIGENCE (QUESTION OF FACT WHETHER POSITION OF TAXI PARTIALLY IN THE ROADWAY WAS PROXIMATE CAUSE 

OF PASSENGER'S INJURIES WHEN PASSENGER WAS STRUCK BY ANOTHER CAR APPROACHING FROM THE 
REAR)/PEDESTRIANS (QUESTION OF FACT WHETHER POSITION OF TAXI PARTIALLY IN THE ROADWAY WAS PROXIMATE 

CAUSE OF PASSENGER'S INJURIES WHEN PASSENGER WAS STRUCK BY ANOTHER CAR APPROACHING FROM THE 
REAR)/TAXICABS (QUESTION OF FACT WHETHER POSITION OF TAXI PARTIALLY IN THE ROADWAY WAS PROXIMATE 

CAUSE OF PASSENGER'S INJURIES WHEN PASSENGER WAS STRUCK BY ANOTHER CAR APPROACHING FROM THE REAR) 

  
NEGLIGENCE. 

  
QUESTION OF FACT WHETHER POSITION OF TAXI PARTIALLY IN THE ROADWAY WAS 
PROXIMATE CAUSE OF PASSENGER'S INJURIES WHEN PASSENGER WAS STRUCK BY 

ANOTHER CAR APPROACHING FROM THE REAR. 
  

The Second Department, over a dissent, determined there was a question of fact whether a taxi driver (Rahman) 
breached a duty to a pedestrian (O'Connor) by positioning the cab partially in a traffic lane such that the view of drivers 
approaching from the rear was obstructed. The pedestrian, who had just gotten out of the cab, was struck by another cab 
(driven by Aidoo) when he attempted to cross the road. Any breach related to letting the passenger/pedestrian off too far 
from the curb was not the proximate cause of the injuries: 
  

Rahman's taxicab, which was stopped at least partially in the right travel lane, may have obscured Aidoo's view of 
O'Connor as O'Connor began to cross the street. This raised a triable issue of fact as to whether Rahman's 
positioning of his car at least partially in a travel lane was a violation of the traffic rules of the City of New York (see 
34 RCNY 4-08[e]), and whether that violation was a proximate cause of the collision and of O'Connor's injuries and 
death ... . 

  
Contrary to the position taken by our dissenting colleague, the duty of a common carrier to safely discharge a 
passenger is not the sole basis asserted for liability in this action. The asserted liability of Rahman does not depend 
on whether he breached his duty to O'Connor as his passenger. Rahman's alleged breach of that duty, by letting 
O'Connor off too far from the curb, did not proximately cause O'Connor's injuries, which resulted from his attempt to 
cross the street ...  . Instead, liability arises, if at all, from Rahman's breach of duty to O'Connor as a pedestrian by 
positioning his cab partially in a traffic lane, thereby obstructing the view of drivers approaching from the rear ... 
. O'Connor v Ronnie Cab Corp., 2016 NY Slip Op 05980, 2nd Dept 9-14-16 
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NEGLIGENCE (DEFENDANTS' MOTION FOR SUMMARY JUDGMENT IN TRIP AND FALL CASE PROPERLY GRANTED)/SLIP AND 
FALL (DEFENDANTS' MOTION FOR SUMMARY JUDGMENT IN TRIP AND FALL CASE PROPERLY GRANTED) 

  
NEGLIGENCE. 

  
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT IN TRIP AND FALL CASE PROPERLY 

GRANTED. 
  

The First Department, over a dissent, determined defendants were entitled to summary judgment in this slip and fall case. 
Plaintiff alleged he tripped over the upturned corner of a rug: 
  

The doorman on duty testified that he observed the carpet, used when there was inclement weather, in its usual 
location between the door and the elevator less than an hour before the accident and that he did not notice any 
part of the carpet that was not lying perfectly flat in the area of the elevators ... . He also testified that he did not 
remember having ever seen a carpet whose corners were not lying flat to the floor at any time during January 
2011. Nor did he ever see anyone use tape to keep the corners of the carpet down. Defendants also pointed to 
plaintiff's testimony that the first time he saw a portion of the carpet raised was when the doorman helped him after 
he fell ... . Reeves v 1700 First Ave. LLC, 2016 NY Slip Op 06050, 1st Dept 9-15-16 

  
 
 
 
  

 NEGLIGENCE (WATER ON LOCKER ROOM FLOOR WAS NOT NECESSARILY INCIDENTAL TO USE OF THE AREA, DEFENSE 

MOTION FOR SUMMARY JUDGMENT PROPERLY DENIED)/SLIP AND FALL (WATER ON LOCKER ROOM FLOOR WAS NOT 
NECESSARILY INCIDENTAL TO USE OF THE AREA, DEFENSE MOTION FOR SUMMARY JUDGMENT PROPERLY DENIED) 

  
NEGLIGENCE. 

  
WATER ON LOCKER ROOM FLOOR WAS NOT NECESSARILY INCIDENTAL TO USE OF THE 

AREA, DEFENSE MOTION FOR SUMMARY JUDGMENT PROPERLY DENIED. 
  

The First Department, over a two-justice dissent, determined defendant was not entitled to summary judgment in a slip 
and fall case. Plaintiff alleged he slipped on water in a locker room in the vicinity of a swimming pool and showers. The 
majority rejected the argument that water in the locker room was necessarily incidental to the use of the locker room (the 
dissent's argument): 
  

[D]efendant cannot obtain summary judgment here by relying on the cases cited by the dissent, in which this Court 
dismissed personal injury claims arising out of slipping on water in gyms based on the reasoning that "water was 
necessarily incidental to the use of the area" (Noboa-Jaquez v Town Sports Intl., LLC, 138 AD3d 493 [1st Dept 
2016]; Dove v Manhattan Plaza Health Club, 113 AD3d 455 [1st Dept 2015], lv denied 24 NY3d 901 [2014]). In 
Dove, the plaintiff "slipped and fell on water located on the tile floor around the indoor pool of defendants' health 
club," prompting this Court to observe that "the presence of such water was necessarily incidental' to the use of the 
pool" ... . In Noboa-Jaquez, the plaintiff slipped on the tiled floor in the area of the gym's showers, and this Court 
applied the same reasoning as in Dove to hold that "[t]he mere presence of water on a tiled floor adjacent to the 
gym's showers cannot impart liability, particularly since water was necessarily incidental to the use of the area" ... . 
Neither of those holdings stands for the broader proposition that any water on a tiled floor anywhere in a locker 
room must preclude a claim for negligence because water is "necessarily incidental" to the entire locker room's 
intended use. From the evidence before us, it does not appear that plaintiff was in the shower area, and he had 
clearly left the pool area. Grossman v TCR, 2016 NY Slip Op 06114, 1st Dept 9-21-16 
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 NEGLIGENCE (TRAIN ACCIDENT, PLAINTIFF FAILED TO SATISFY HIS BURDEN TO PROVE HIS INJURIES WERE CAUSED BY 

BEING STRUCK BY A PARTICULAR TRAIN AND THE OPERATOR OF THE TRAIN WAS NEGLIGENT; GRANT OF MOTION TO 
SET ASIDE THE PLAINTIFF'S VERDICT AFFIRMED)/TRAINS (NEGLIGENCE, PLAINTIFF FAILED TO SATISFY HIS BURDEN TO 
PROVE HIS INJURIES WERE CAUSED BY BEING STRUCK BY A PARTICULAR TRAIN AND THE OPERATOR OF THE TRAIN 

WAS NEGLIGENT; GRANT OF MOTION TO SET ASIDE THE PLAINTIFF'S VERDICT AFFIRMED) 

  
NEGLIGENCE. 

  
PLAINTIFF FAILED TO SATISFY HIS BURDEN TO PROVE HIS INJURIES WERE CAUSED BY A 

PARTICULAR TRAIN AND THE OPERATOR OF THE TRAIN WAS NEGLIGENT; GRANT OF 
MOTION TO SET ASIDE THE PLAINTIFF'S VERDICT AFFIRMED. 

  
The First Department, over a two-justice dissent, determined the NYC Transit Authority's motion to set aside the verdict 
was properly granted. Plaintiff, who had no memory of the incident, claimed he was struck by defendant's train due to the 
defendant train-operator's (Lopez's) negligence. The First Department found the evidence of both causation and 
negligence was speculative. With respect to the proof of the operator's (Lopez's) negligence, the court wrote: 
  

... [A]ssuming arguendo that Lopez's train caused plaintiff's injury, plaintiff failed to make a prima facie showing that 
Lopez could have avoided injuring plaintiff if he had activated the train's emergency brake upon observing plaintiff's 
sneakers ... . * * * 
  
The Court of Appeals has explained that a train operator "may be found negligent if he or she sees a person on the 
tracks from such a distance and under such other circumstances as to permit him [or her], in the exercise of 
reasonable care, to stop before striking the person'" (Soto v New York City Tr. Auth., 6 NY3d 487, 493 [2006] ...). 
Contrary to the dissent's arguments that our holding here "eviscerate[s]" Soto, this Court and our colleagues in the 
Second Department have explained that Soto does not relieve a plaintiff of the burden to introduce competent 
evidence, nor does it allow a plaintiff to rely solely on conclusory assertions and mere speculation ... . Obey v City 
of New York, 2016 NY Slip Op 06183. 1st Dept 9-27-16 

 
 
 
  
  

NEGLIGENCE (ESPINAL EXCEPTION, QUESTION OF FACT WHETHER PROPERTY MANAGER LAUNCHED AN INSTRUMENT 
OF HARM WHEN A MINOR LEAK WAS REPAIRED)/CONTRACT LAW (NEGLIGENCE, ESPINAL EXCEPTION, QUESTION OF 

FACT WHETHER PROPERTY MANAGER LAUNCHED AN INSTRUMENT OF HARM WHEN A MINOR LEAK WAS 
REPAIRED)/TORT LIABILITY ARISING FROM CONTRACT (QUESTION OF FACT WHETHER PROPERTY MANAGER LAUNCHED 
AN INSTRUMENT OF HARM WHEN A MINOR LEAK WAS REPAIRED)/ESPINAL EXCEPTION (QUESTION OF FACT WHETHER 

PROPERTY MANAGER LAUNCHED AN INSTRUMENT OF HARM WHEN A MINOR LEAK WAS REPAIRED) 

  
NEGLIGENCE, CONTRACT LAW. 

  
QUESTION OF FACT WHETHER PROPERTY MANAGER LAUNCHED AN INSTRUMENT OF 

HARM WHEN A MINOR LEAK WAS REPAIRED. 
  

The First Department, over an extensive dissent, determined the motion for summary judgment dismissing the negligence 
cause of action against defendant property manager was properly denied. Defendant contracted with the board of a 
cooperative to manage the property. Plaintiff alleged defendant's attempt to fix a minor leak caused water to damage his 
unit: 
  

Regardless of which party had the burden of proof on the Espinal exception, the evidence submitted on the motion 
established that defendant attempted to fix the leak or leaks on several occasions and that the problem persisted 
and culminated in a flood of water "cascading" into plaintiff's apartment. Plaintiff testified that the leak began on 
March 8, 2010, and lasted a few days. The leak started again in May 2010, and reoccurred in August 2010 and 
December 2010, and finally, the "big finale" of water cascading into plaintiff's unit occurred in August 2011. 
Defendant attempted to fix the leaks on several occasions. Invoices dated March 10, April 13, September 28, and 
December 30, 2010 indicate that plumbing work was done in response to plaintiff's complaints about water leaks. 
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The notations in these invoices do not definitively establish whether or not defendant's plumbers "launched a force 
or instrument of harm." Thus, contrary to the dissent's contention, the evidence raises an issue of fact as to 
whether defendant's attempts to fix the water leak exacerbated the condition that led to the more serious leak that 
occurred in August 2011. Karydas v Ferrara-Ruurds, 2016 NY Slip Op 05941, 1st Dept 9-1-16 

 
 
 
 
  

 NEGLIGENCE (SUMMARY JUDGMENT, COURT SHOULD NOT MAKE CREDIBILITY DETERMINATIONS OR WEIGH THE 

EVIDENCE AT THE SUMMARY JUDGMENT STAGE, DEFENDANTS' SUMMARY JUDGMENT MOTION SHOULD HAVE BEEN 
DENIED)/SUMMARY JUDGMENT (COURT SHOULD NOT MAKE CREDIBILITY DETERMINATIONS OR WEIGH THE EVIDENCE AT 

THE SUMMARY JUDGMENT STAGE, DEFENDANTS' SUMMARY JUDGMENT MOTION SHOULD HAVE BEEN 
DENIED)/EVIDENCE (SUMMARY JUDGMENT, COURT SHOULD NOT MAKE CREDIBILITY DETERMINATIONS OR WEIGH THE 

EVIDENCE AT THE SUMMARY JUDGMENT STAGE, DEFENDANTS' SUMMARY JUDGMENT MOTION SHOULD HAVE BEEN 
DENIED) 

  

NEGLIGENCE, EVIDENCE.  
  

COURT SHOULD NOT MAKE CREDIBILITY DETERMINATIONS OR WEIGH THE EVIDENCE AT 
THE SUMMARY JUDGMENT STAGE, DEFENDANTS' SUMMARY JUDGMENT MOTION SHOULD 

HAVE BEEN DENIED. 
  

The Second Department, reversing Supreme Court, determined defendants' motion for summary judgment should not 
have been granted in this vehicle-collision case.  Credibility issues can not be resolved at the summary judgment stage: 
  

It is not the court's function on a motion for summary judgment to assess credibility ... . Issue finding, rather than 
issue determination, is the court's proper function on such a motion ... . Thus, a motion for summary judgment 
"should not be granted where the facts are in dispute, where conflicting inferences may be drawn from the 
evidence, or where there are issues of credibility" ... . 

  
Here, the Supreme Court should have denied the defendants' motion for summary judgment dismissing the 
complaint. In support of their motion, the defendants submitted evidence including transcripts of the deposition 
testimony of both the plaintiff and the defendant driver. In those transcripts, the parties gave differing accounts of 
the manner in which the accident occurred, and issues of fact and credibility were presented which could not be 
resolved on a motion for summary judgment. Given these issues, the defendants failed to establish their prima 
facie entitlement to judgment as a matter of law ... . Chimbo v Bolivar, 2016 NY Slip Op 05969, 2nd Dept 9-14-16 
  
  
  
  
  
  

NEGLIGENCE (SIZE OF SIDEWALK DEFECT DID NOT DEMONSTRATE DEFENDANTS SHOULD HAVE HAD NOTICE OF IT)/SLIP 
AND FALL (SIZE OF SIDEWALK DEFECT DID NOT DEMONSTRATE DEFENDANTS SHOULD HAVE HAD NOTICE OF 

IT)/SIDEWALKS (SIZE OF SIDEWALK DEFECT DID NOT DEMONSTRATE DEFENDANTS SHOULD HAVE HAD NOTICE OF IT) 

  

NEGLIGENCE, EVIDENCE. 
  

SIZE OF SIDEWALK DEFECT DID NOT DEMONSTRATE DEFENDANTS SHOULD HAVE HAD 
NOTICE OF IT. 

  
The Second Department affirmed the grant of defendants' motion for summary judgment in a slip and fall case. The 
presence of a 1 1/2 inch deep hole in a sidewalk, larger than a silver dollar, with cracks radiating from the hole, was not 
sufficient to demonstrate the defect existed long enough to give defendants notice of it: 
  

An employee of the restaurant in charge of its day-to-day operations testified at his deposition that he did not 
observe any defects ... . Further, the plaintiff's deposition testimony established that, although she had visited the 
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restaurant at least 10 times in the year preceding her accident, she had never observed the alleged sidewalk defect 
prior to her accident. She described the defect which caused her to fall as cracks radiating from a hole 1½ inches 
deep, with a diameter larger than a silver dollar. That description, did not, by itself, indicate that the alleged defect 
was present for a sufficient length of time to give the defendants constructive notice of its existence. Gallway v 
Muintir, LLC, 2016 NY Slip Op 05971, 2nd Dept 9-14-16 
  
  
  
  
  

  
NEGLIGENCE (CRITERIA FOR SUMMARY JUDGMENT BASED UPON RES IPSA LOQUITUR EXPLAINED, NOT MET 

HERE)/EVIDENCE (NEGLIGENCE, CRITERIA FOR SUMMARY JUDGMENT BASED UPON RES IPSA LOQUITUR EXPLAINED, 
NOT MET HERE)/RES IPSA LOQUITUR (SUMMARY JUDGMENT, CRITERIA FOR SUMMARY JUDGMENT BASED UPON RES 

IPSA LOQUITUR EXPLAINED, NOT MET HERE) 

  
NEGLIGENCE, EVIDENCE. 

  
CRITERIA FOR SUMMARY JUDGMENT BASED UPON RES IPSA LOQUITUR EXPLAINED, NOT 

MET HERE. 
  

The Second Department determined plaintiffs' cross-motion for summary judgment, based upon the doctrine of res ipsa 
loquitur, was properly denied in this slip and fall case. Plaintiffs alleged defendant operated a sprinkler in December which 
caused the icy condition. The court explained the res ipsa loquitur doctrine can rarely be applied as a matter of law. Here 
the plaintiffs were unable to show that the injured plaintiff did not take a voluntary action which contributed to her injury: 
  

In support of that branch of their cross motion which was for summary judgment on the issue of liability, the 
plaintiffs relied on the doctrine of res ipsa loquitur. To rely on that doctrine, a plaintiff must show that "(1) the event 
is of the kind that ordinarily does not occur in the absence of someone's negligence; (2) the instrumentality that 
caused the injury is within the defendants' exclusive control; and (3) the injury is not the result of any voluntary 
action by the plaintiff" ... . The doctrine of res ipsa loquitur permits an inference of negligence to be drawn solely 
from the happening of an accident ... . Since the circumstantial evidence allows but does not require the jury to 
infer that the defendant was negligent, res ipsa loquitur evidence does not ordinarily or automatically entitle the 
plaintiff to summary judgment, even if the plaintiff's circumstantial evidence is unrefuted ... . "[O]nly in the rarest of 
res ipsa loquitur cases may a plaintiff win summary judgment" ... . "That would happen only when the plaintiff's 
circumstantial proof is so convincing and the defendant's response so weak that the inference of defendant's 
negligence is inescapable" ... . Giantomaso v T. Weiss Realty Corp., 2016 NY Slip Op 05972, 2nd Dept 9-14-16 

  
  
  
  
  

  
NEGLIGENCE (LANDOWNERS NEGATED BOTH POTENTIAL THEORIES OF LIABILITY FOR INJURIES TO WORKER, SUMMARY 

JUDGMENT SHOULD HAVE BEEN GRANTED)/EVIDENCE (NEGLIGENCE, SUMMARY JUDGMENT, LANDOWNERS NEGATED 
BOTH POTENTIAL THEORIES OF LIABILITY FOR INJURIES TO WORKER, SUMMARY JUDGMENT SHOULD HAVE BEEN 

GRANTED) 

  
NEGLIGENCE, EVIDENCE. 

  
LANDOWNERS NEGATED BOTH POTENTIAL THEORIES OF LIABILITY FOR INJURIES TO 

WORKER, SUMMARY JUDGMENT SHOULD HAVE BEEN GRANTED. 
  

The Second Department, reversing Supreme Court, determined defendant landowners were entitled to summary 
judgment dismissing the common law negligence complaint brought by a worker injured constructing a gazebo in the 
landowners' backyard. The court explained that the defendant had properly addressed and negated both theories of 
liability raised in the complaint, i.e. liability stemming from supervision of the work and liability stemming from a dangerous 
condition: 
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Landowners and general contractors have a common-law duty to provide workers with a reasonably safe place to 
work ... . To be held liable for common-law negligence for injuries arising from the manner in which work is 
performed, a defendant must have authority to exercise supervision and control over the means and methods of 
the plaintiff's work ... . Where a plaintiff's injuries arise not from the manner in which the work was performed, but 
from a dangerous condition on the premises, a defendant may be liable for common-law negligence if it " either 
created the dangerous condition that caused the accident or had actual or constructive notice of the dangerous 
condition'" ... . When an accident is alleged to involve defects in both the premises and the equipment used at the 
work site, a defendant moving for summary judgment with respect to causes of action alleging common-law 
negligence is obligated to address the proof applicable to both liability standards ... . A defendant moving for 
summary judgment in such a case may prevail "only when the evidence exonerates it as a matter of law for all 
potential concurrent causes of the plaintiff's accident and injury, and when no triable issue of fact is raised in 
opposition as to either relevant liability standard" ... . Wejs v Heinbockel, 2016 NY Slip Op 05989, 2nd Dept 9-14-
16 

  
 
 
 

  
 NEGLIGENCE (WRONGFUL DEATH, CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD NOT HAVE BEEN 

DISMISSED, EXPERT OPINION EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY PROBATIVE 
FORCE)/EVIDENCE (WRONGFUL DEATH, CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD NOT HAVE BEEN 

DISMISSED, EXPERT OPINION EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY PROBATIVE FORCE)/EXPERT 
OPINION EVIDENCE (WRONGFUL DEATH, CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD NOT HAVE BEEN 

DISMISSED, EXPERT OPINION EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY PROBATIVE FORCE)/WRONGFUL 
DEATH (CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED, EXPERT OPINION 

EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY PROBATIVE FORCE)/CONSCIOUS PAIN AND 
SUFFERING (WRONGFUL DEATH, CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD NOT HAVE BEEN 

DISMISSED, EXPERT OPINION EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY PROBATIVE FORCE) 

  
NEGLIGENCE, EVIDENCE. 

  
CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD NOT HAVE BEEN 

DISMISSED, EXPERT OPINION EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY 
PROBATIVE FORCE. 

  
The Second Department, in this wrongful death case, determined the defendant's motion for summary judgment 
dismissing the cause of action for damages for conscious pain and suffering should not have been granted. The 
physician's (Yong-Myun Rho's) letter did not demonstrate relevant expertise and was conclusory and speculative: 
  

The letter did not set forth what skill, training, knowledge, or experience Yong-Myun Rho had in the relevant areas 
of medicine so as to ensure the reliability of the opinion regarding the decedent's time of death and whether the 
decedent suffered conscious pain before her death. 

  
Further, the opinion of Yong-Myun Rho was conclusory and speculative and, thus, should have been accorded no 
probative force ... . Essentially, based on the "findings" that the decedent had no vital sign when brought to the 
hospital, that there were open skull fractures showing the contused and lacerated brain tissue, and that the hospital 
certified the decedent's death as traumatic cardiac arrest, Yong-Myun Rho opined that the decedent died 
immediately after the collision due to severe brain injury, and that she did not suffer any conscious pain before her 
death. Yong-Myun Rho added that the brain was the "essential organ that feels the pain." Yong-Myun Rho did not 
adequately explain how these findings led to the conclusion that the decedent died immediately after the collision 
and did not suffer conscious pain before her death. Mazella v Hauser, 2016 NY Slip Op 06066, 2nd Dept 9-21-16 
 
  
 
 
 
 
 

http://nycourts.gov/reporter/3dseries/2016/2016_05989.htm
http://nycourts.gov/reporter/3dseries/2016/2016_05989.htm
http://nycourts.gov/reporter/3dseries/2016/2016_06066.htm


53 

 

 NEGLIGENCE (PROPERTY OWNER'S [EMPLOYER'S] COMMON LAW DUTY TO PROVIDE SAFE PLACE TO WORK NOT 

TRIGGERED BY INJURY WHEN PROVIDING AN ESTIMATE)/LABOR LAW-CONSTRUCTION LAW (PROPERTY OWNER'S 
[EMPLOYER'S] COMMON LAW DUTY TO PROVIDE SAFE PLACE TO WORK NOT TRIGGERED BY INJURY WHEN PROVIDING 
AN ESTIMATE)/EMPLOYMENT LAW (PROPERTY OWNER'S [EMPLOYER'S] COMMON LAW DUTY TO PROVIDE SAFE PLACE 

TO WORK NOT TRIGGERED BY INJURY WHEN PROVIDING AN ESTIMATE) 

  
NEGLIGENCE, LABOR LAW-CONSTRUCTION LAW, EMPLOYMENT LAW. 

  
PROPERTY OWNER'S [EMPLOYER'S] COMMON LAW DUTY TO PROVIDE SAFE PLACE TO 

WORK NOT TRIGGERED BY INJURY WHEN DRAWING UP AN ESTIMATE. 
  

The Second Department, reversing Supreme Court, determined defendant property-owner was not entitled to summary 
judgment. Plaintiff was on the property to provide an estimate of the cost of repair of defendant's porch when the porch 
collapsed. Defendant argued she could not be liable because the injury occurred when plaintiff was doing work he was 
hired to do. However, the plaintiff had not been hired to repair the porch: 
  

Employers have a common-law duty to provide their employees with a safe place to work ... . The duty, however, 
does not extend to hazards that are part of, or inherent in, the very work the employee is to perform or defects the 
employee is hired to repair ... . Here, the defendant failed to establish her prima facie entitlement to judgment as a 
matter of law, as the evidence submitted in support of her motion showed that the plaintiff merely went to the 
premises to prepare an estimate to repair the back porch. The plaintiff had not been hired to repair the back porch 
and he was not engaged in any repair work when the incident allegedly occurred... . Arcabascio v 
Bentivegna, 2016 NY Slip Op 06187, 2nd Dept 9-28-16 

  
 
 
 
 
 
 
 

NEGLIGENCE (MEDICAL MALPRACTICE, EXPERT'S INABILITY TO QUANTIFY THE EXTENT TO WHICH DEFENDANTS' 
CONDUCT DIMINISHED PLAINTIFF'S DECEDENT'S CHANCE OF A BETTER OUTCOME DID NOT JUSTIFY GRANTING 

DEFENDANTS' MOTION FOR A JUDGMENT AS A MATTER OF LAW)/MEDICAL MALPRACTICE (EXPERT'S INABILITY TO 
QUANTIFY THE EXTENT TO WHICH DEFENDANTS' CONDUCT DIMINISHED PLAINTIFF'S DECEDENT'S CHANCE OF A BETTER 

OUTCOME DID NOT JUSTIFY GRANTING DEFENDANTS' MOTION FOR A JUDGMENT AS A MATTER OF 
LAW)/EVIDENCE (MEDICAL MALPRACTICE, EXPERT'S INABILITY TO QUANTIFY THE EXTENT TO WHICH DEFENDANTS' 

CONDUCT DIMINISHED PLAINTIFF'S DECEDENT'S CHANCE OF A BETTER OUTCOME DID NOT JUSTIFY GRANTING 
DEFENDANTS' MOTION FOR A JUDGMENT AS A MATTER OF LAW)/CIVIL PROCEDURE (MEDICAL MALPRACTICE, EXPERT'S 
INABILITY TO QUANTIFY THE EXTENT TO WHICH DEFENDANTS' CONDUCT DIMINISHED PLAINTIFF'S DECEDENT'S CHANCE 

OF A BETTER OUTCOME DID NOT JUSTIFY GRANTING DEFENDANTS' MOTION FOR A JUDGMENT AS A MATTER OF 
LAW)/EXPERT OPINION EVIDENCE (MEDICAL MALPRACTICE, EXPERT'S INABILITY TO QUANTIFY THE EXTENT TO WHICH 

DEFENDANTS' CONDUCT DIMINISHED PLAINTIFF'S DECEDENT'S CHANCE OF A BETTER OUTCOME DID NOT JUSTIFY 
GRANTING DEFENDANTS' MOTION FOR A JUDGMENT AS A MATTER OF LAW) 

  

NEGLIGENCE, MEDICAL MALPRACTICE, EVIDENCE, CIVIL PROCEDURE. 
  

EXPERT'S INABILITY TO QUANTIFY THE EXTENT TO WHICH DEFENDANTS' CONDUCT 
DIMINISHED PLAINTIFF'S DECEDENT'S CHANCE OF A BETTER OUTCOME DID NOT JUSTIFY 

GRANTING DEFENDANTS' MOTION FOR A JUDGMENT AS A MATTER OF LAW. 
  
  

The Fourth Department, reversing Supreme Court, determined defendants' motion for a judgment as a matter of law (on 
the issue of causation) should not have been granted. Plaintiff alleged the delay in diagnosing or failure to diagnose 
plaintiff's decedent's condition diminished plaintiff's decedent's chance of a better outcome. Plaintiff's expert's inability to 
quantify the extent to which defendants' conduct diminished the chance of a better outcome did not render the proof 
insufficient: 
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In order to establish proximate causation, the plaintiff must demonstrate that the defendant's deviation from the 
standard of care "was a substantial factor in bringing about the injury" (PJI 2:70...). Where, as here, the plaintiff 
alleges that the defendant negligently failed or delayed in diagnosing and treating a condition, a finding that the 
negligence was a proximate cause of an injury to the patient may be predicated on the theory that the defendant 
thereby "diminished [the patient's] chance of a better outcome," in this case, survival ... . In that instance, the 
plaintiff must present evidence from which a rational jury could infer that there was a "substantial possibility" that 
the patient was denied a chance of the better outcome as a result of the defendant's deviation from the standard of 
care ... . However, "[a] plaintiff's evidence of proximate cause may be found legally sufficient even if his or her 
expert is unable to quantify the extent to which the defendant's act or omission decreased the [patient's] chance of 
a better outcome . . . , as long as evidence is presented from which the jury may infer that the defendant's conduct 
diminished the [patient's] chance of a better outcome' ... . Clune v Moore, 2016 NY Slip Op 06331, 4th Dept 9-30-
16 

 
 
 

 

REAL ESTATE 
 

REAL ESTATE (HOMEOWNERS ASSOCIATION'S EXERCISE OF RIGHT OF FIRST REFUSAL PROPER UNDER THE BUSINESS 
JUDGMENT RULE)/EVIDENCE (HOMEOWNERS ASSOCIATION'S EXERCISE OF RIGHT OF FIRST REFUSAL PROPER UNDER 
THE BUSINESS JUDGMENT RULE)/BUSINESS JUDGMENT RULE (HOMEOWNERS ASSOCIATION'S EXERCISE OF RIGHT OF 

FIRST REFUSAL PROPER UNDER THE BUSINESS JUDGMENT RULE) 

  
REAL ESTATE, EVIDENCE. 

  
HOMEOWNERS ASSOCIATION'S EXERCISE OF RIGHT OF FIRST REFUSAL PROPER UNDER 

THE BUSINESS JUDGMENT RULE. 
  

The Second Department determined Supreme Court properly rejected plaintiffs' challenge of defendant 
homeowners association's exercise of a right of first refusal. Plaintiffs had entered a purchase contract for a home within 
the association, but, pursuant the provisions of the purchase contract and the association's declaration and restrictive 
covenants (Declaration), the association purchased the property. Applying the business judgment rule, the Second 
Department held the association had the authority to purchase the home: 
  

In reviewing the actions of a homeowners' association, a court should apply the business judgment rule and should 
limit its inquiry to whether the action was authorized and whether it was taken in good faith and in furtherance of 
the legitimate interests of the association ... . The business judgment doctrine does not apply when a board acts 
outside the scope of its authority ... . * * * 
  
The contract ... specifically provided that the purchaser acknowledged that the transaction was subject to the 
waiver, or deemed waiver, of the right of first refusal held by the Association as set forth in the Declaration. Further, 
the Board, on behalf of the Association, exercised the right of first refusal within the time period set forth in the 
Declaration. 19 Pond, Inc. v Goldens Bridge Community Assn., Inc., 2016 NY Slip Op 05979, 2nd Dept 9-14-
16 
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REAL PROPERTY 
 
 

REAL PROPERTY (THEORIES OF LIABILITY FOR DAMAGE TO A PARTY WALL EXPLAINED)/PARTY WALLS (REAL 
PROPERTY, THEORIES OF LIABILITY FOR DAMAGE TO A PARTY WALL EXPLAINED) 

  

REAL PROPERTY. 
  

THEORIES OF LIABILITY FOR DAMAGE TO A PARTY WALL EXPLAINED. 
  

The Second Department, affirming the denial of a motion to dismiss counterclaims, in an action stemming from alleged 
damage to a party wall, explained the law of party walls: 
  

While one who hires an independent contractor generally will not be liable for the contractor's negligence, an 
exception exists where the employer has a nondelegable duty to ensure the work is safely performed ... . With 
regard to two owners whose properties abut the same party wall, each owns so much of the wall as stands upon 
his or her own lot, both "having an easement in the other strip for purposes of the support of his own building" ... . 
"Although the land covered by a party wall remains the several property of the owner of each half, . . . the title of 
each owner is qualified by the easement to which the other is entitled" ... . "[N]either owner may subject a party wall 
to a use for the benefit of its own property that renders the wall unavailable for similar use for the benefit of the 
other property" ... . 

  
Liability may also be imposed on a property owner where, during renovation, the party wall is altered to the 
detriment of the adjoining property owner (Schneider v 44-84 Realty Corp. , 169 Misc 249 [Sup Ct, Bronx County 
1938], affd 257 App Div 932 [1st Dept 1939]). In Schneider , the court explained that the defendant who tore down 
its house on one side of the party wall "could not withdraw the wall or change its condition to the injury of plaintiffs 
or plaintiffs' property without being liable in damages for any injury that might accrue to the plaintiffs thereby" (id. at 
252). Moreover, "[e]ven if the defendant proceeded with all skill and diligence it is still liable to the plaintiffs for any 
injuries sustained in consequence of the intended alterations to the wall and to the support which the building on 
defendant's premises gave to the plaintiffs' property" (id. at 253). Ehrenberg v Regier, 2016 NY Slip Op 05938, 
1st Dept 9-1-16 
  
 
 
 

 

  
REAL PROPERTY (QUESTION OF FACT WHETHER QUITCLAIM DEED WAS UNCONSCIONABLE; DOCTRINES OF 

PROCEDURAL AND SUBSTANTIVE UNCONSCIONABILITY DISCUSSED)/CONTRACT LAW (QUESTION OF FACT WHETHER 
QUITCLAIM DEED WAS UNCONSCIONABLE; DOCTRINES OF PROCEDURAL AND SUBSTANTIVE UNCONSCIONABILITY 

DISCUSSED)/QUITCLAIM DEED (QUESTION OF FACT WHETHER QUITCLAIM DEED WAS UNCONSCIONABLE; DOCTRINES OF 
PROCEDURAL AND SUBSTANTIVE UNCONSCIONABILITY DISCUSSED)/UNCONSCIONABILITY (QUESTION OF FACT 

WHETHER QUITCLAIM DEED WAS UNCONSCIONABLE; DOCTRINES OF PROCEDURAL AND SUBSTANTIVE 
UNCONSCIONABILITY DISCUSSED) 

  
  

REAL PROPERTY, CONTRACT LAW. 
  

QUESTION OF FACT WHETHER QUITCLAIM DEED WAS UNCONSCIONABLE; DOCTRINES OF 
PROCEDURAL AND SUBSTANTIVE UNCONSCIONABILITY DISCUSSED. 

  
The First Department, over a two-justice dissent, determined there were questions of fact about whether plaintiff's signing 
of a quitclaim deed was procedurally and substantively unconscionable. Plaintiff, who believed he no longer owned the 
land, signed the deed in return for $5000. The property was worth $1,000,000: 
  

No one procedural factor can be relied upon to support or discount a claim of procedural unconscionability. Such 
claims are most often fact sensitive and dependent upon the particular circumstances surrounding a transaction, 
which, at the very least, mandate the opportunity for an evidentiary hearing ... . Certainly, the factual allegations 
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... raise material issues of fact as to whether plaintiff was afforded a "meaningful choice" in his decision to execute 
the quitclaim deed and whether the terms of the agreement are "unreasonably favorable" to [defendants]. These 
issues cannot be resolved by summary judgment. 

  
With respect to the element of substantive unconscionability, we also find that there are material issues of fact. In 
order to determine if the agreement is substantively unconscionable, there must be an "analysis of the substance of 
the bargain to determine whether the terms were unreasonably favorable to the party against whom 
unconscionability is urged" ... . ...[D]espite the fact that plaintiff believed he no longer owned the property, there is 
nothing in this record to indicate that he was ever divested of title by either an in rem proceeding or direct sale 
... . Green v 119 W. 138th St. LLC, 2016 NY Slip Op 05955, 1st Dept 9-8-16 

 
 
 

 

TRUSTS AND ESTATES 
 

TRUSTS AND ESTATES (SUMMARY JUDGMENT PROPERLY GRANTED IN ACTIONS AGAINST EXECUTOR FOR BREACH OF 
FIDUCIARY DUTY AND NEGLIGENCE)/FIDUCIARY DUTY, BREACH OF (SUMMARY JUDGMENT PROPERLY GRANTED IN 

ACTIONS AGAINST EXECUTOR FOR BREACH OF FIDUCIARY DUTY AND NEGLIGENCE)/EXECUTORS (SUMMARY JUDGMENT 
PROPERLY GRANTED IN ACTIONS AGAINST EXECUTOR FOR BREACH OF FIDUCIARY DUTY AND NEGLIGENCE) 

  

TRUSTS AND ESTATES. 
  

SUMMARY JUDGMENT PROPERLY GRANTED IN ACTIONS AGAINST EXECUTOR FOR 
BREACH OF FIDUCIARY DUTY AND NEGLIGENCE. 

  
The Second Department determined summary judgment was properly granted in the objectants' actions against the 
executor (Mahler) for breach of fiduciary duty and negligence.  The executor sold the estate asset (real property) to an 
acquaintance for half of its value. The acquaintance sold the property for nearly double the purchase price: 
  

A fiduciary acting on behalf of an estate is required to employ such diligence and prudence to the care and 
management of the estate assets and affairs as would prudent persons of discretion and intelligence in their own 
like affairs ... . "[A] fiduciary owes a duty of undivided and undiluted loyalty to those whose interests the fiduciary is 
to protect" ... . In performing his fiduciary duty as the executor of the decedent's estate, Mahler was required to use 
good business judgment ... . To the extent that the sale of the property does not meet this standard, the 
beneficiaries of the estate may seek to surcharge him ... . "To obtain such a surcharge, it is not enough for the 
contestants to show that the representatives of the estate did not get the highest price obtainable; it must be shown 
that they acted negligently, and with an absence of diligence and prudence which an ordinary [person] would 
exercise in his [or her] own affairs" ... . Matter of Billmyer, 2016 NY Slip Op 05994, 2nd Dept 9-14-16 
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UNEMPLOYMENT INSURANCE 
  
 

 
UNEMPLOYMENT INSURANCE (CITY HOUSING AUTHORITY OUTREACH WORKER WAS AN EMPLOYEE ENTITLED TO 

UNEMPLOYMENT INSURANCE BENEFITS) 

  
UNEMPLOYMENT INSURANCE, MUNICIPAL LAW. 

  
CITY HOUSING AUTHORITY OUTREACH WORKER WAS AN EMPLOYEE ENTITLED TO 

UNEMPLOYMENT INSURANCE BENEFITS. 
  

The Third Department determined an outreach worker/field supervisor who, pursuant to a grant, worked for the Niagara 
Falls Housing Authority was an employee entitled to unemployment insurance benefits: 
  

Prior to being hired, claimant filled out an application and was required to submit a résumé, after which he was 
interviewed by a panel, which included two officials from the Housing Authority, that determined to hire him ... . 
Upon being hired, claimant was required to attend training ... . The rate of pay for claimant, who was required to 
work 35 hours per week, was not subject to negotiation ... , and claimant was required to fill out and submit weekly 
time sheets that would have to be approved and signed by his supervisor before receiving remuneration from the 
Housing Authority ... . While claimant did not receive benefits, he was reimbursed for expenses related to the costs 
of a cell phone, gas, tolls, food and office supplies ... , and the Housing Authority also provided claimant with office 
space to use in one of its buildings. While performing his duties as an outreach worker, claimant was required to 
wear a jacket or shirt, as well as a hat, identifying him as part of the SNUG [violence reduction] program ... and was 
required to maintain a certain number of clients and to meet with those clients. Claimant was also not allowed to 
subcontract his work or employ a substitute to perform his work ... , and his work in the community was reviewed 
periodically and subject to oversight by his supervisors ... . Matter of Cole (Niagara Falls Hous. Auth.--
Commissioner of Labor), 2016 NY Slip Op 06281, 3rd Dept 9-29-16 

 
  

 
 

 

ZONING 
 

ZONING (ZONING BOARD'S DENIAL OF APPLICATION TO RENEW A VARIANCE PREVIOUSLY ALLOWED WAS NOT 
ARBITRARY AND CAPRICIOUS)/VARIANCE (ZONING BOARD'S DENIAL OF APPLICATION TO RENEW A VARIANCE 

PREVIOUSLY ALLOWED WAS NOT ARBITRARY AND CAPRICIOUS)  

  
ZONING. 

  
ZONING BOARD'S DENIAL OF APPLICATION TO RENEW A VARIANCE PREVIOUSLY 

ALLOWED WAS NOT ARBITRARY AND CAPRICIOUS. 
  

The Second Department, reversing Supreme Court, determined the zoning board of appeals (ZBA) did not act arbitrarily 
and capriciously when it denied petitioner's application to renew a variance previously granted by the board. The Second 
Department held the board had adequately explained the reasons for the denial: 
  

Where "a zoning board is [considering] an application that is substantially similar to a prior application that had 
been previously determined, the zoning board is required to provide a rational explanation for reaching a different 
result" ... . "Where, however, a zoning board provides a rational explanation for reaching a different result on similar 
facts, the determination will not be viewed as either arbitrary or capricious" ... . The zoning board "may refuse to 
duplicate previous error; it may change its views as to what is for the best interests of the [Town]; [or] it may give 
weight to slight differences which are not easily discernable" ... . 
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The ZBA's determination denying the petitioner's applications to renew the use variance previously issued in 2007, 
and for a new use variance, was not illegal, arbitrary, or an abuse of discretion. With respect to renewal of the 2007 
variance, contrary to the Supreme Court's determination, the ZBA's findings of fact dated December 4, 2013, 
provided a rational basis for denying the petitioner's application. The ZBA found, among other things, that the 
petitioner failed to demonstrate "unnecessary hardship" in accordance with Town Law § 267-b(2)(b). The fact that 
the ZBA previously temporarily approved the same application in 2007 did not relieve the petitioner of its 
evidentiary burdens in demonstrating "unnecessary hardship" for purposes of renewal of the use variance, or for 
purposes of seeking an additional use variance. As the ZBA determined, the petitioner failed to show, based on 
competent financial evidence, i.e., by dollars and cents proof, that it cannot yield a reasonable rate of return absent 
the requested use variances ... . Matter of Monte Carlo 1, LLC v Weiss, 2016 NY Slip Op 06217, 2nd Dept 9-28-
16 
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INSURANCE LAW (COA) 
 
 
INSURANCE LAW (QUESTION OF FACT WHETHER LATE NOTICE DEFENSE WAIVED BY FAILURE TO RAISE THE DEFENSE IN 

DISCLAIMER LETTERS; MOTION TO ADD DEFENSE TO ANSWER PROPERLY GRANTED)/CIVIL PROCEDURE (INSURANCE 
LAW, WAIVER, QUESTION OF FACT WHETHER LATE NOTICE DEFENSE WAIVED BY FAILURE TO RAISE THE DEFENSE IN 

DISCLAIMER LETTERS; MOTION TO ADD DEFENSE TO ANSWER PROPERLY GRANTED)/WAIVER (QUESTION OF FACT 
WHETHER LATE NOTICE DEFENSE WAIVED BY FAILURE TO RAISE THE DEFENSE IN DISCLAIMER LETTERS; MOTION TO 

ADD DEFENSE TO ANSWER PROPERLY GRANTED) 

  
INSURANCE LAW, CIVIL PROCEDURE. 

  
QUESTION OF FACT WHETHER LATE NOTICE DEFENSE WAIVED BY FAILURE TO RAISE THE 

DEFENSE IN DISCLAIMER LETTERS; MOTION TO ADD DEFENSE TO ANSWER PROPERLY 
GRANTED. 

  
The Court of Appeals, in a brief memorandum decision, determined there was a question of fact whether defendant 
insurance company waived the late-notice defense by not mentioning the defense in the disclaimer letters. The defense 
had been raised in earlier communications. Therefore defendants' motion to add the defense in an amended answer was 
properly granted: 
  

Analyzing the circumstances under the common-law waiver standard, which requires an examination of all factors, 
defendants cannot be said to have waived their right to assert the late-notice defense as a matter of law by failing 
to specifically identify late notice in their disclaimer letters. Defendants identified the late-notice defense in early 
communications with plaintiff before relying on a reservation of rights in two disclaimer letters. "[U]nder common-
law principles, triable issues of fact exist whether defendants clearly manifested an intent to abandon their late-
notice defense" (Keyspan Gas E. Corp. v Munich Reins. Am., Inc., 23 NY3d 583, 591 [2014]). Accordingly, 
Supreme Court properly granted defendants' motion for leave to amend their answer to reassert the affirmative 
defense of late notice. Estee Lauder Inc. v OneBeacon Ins. Group, LLC, 2016 NY Slip Op 06012, CtApp 9-15-
16 
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CIVIL RIGHTS LAW (ALLEGED DEPICTIONS OF PLAINTIFFS IN A VIDEO GAME NOT PROHIBITED BY THE CIVIL RIGHTS LAW), 

18 
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CIVIL RIGHTS LAW (EMPLOYMENT LAW, SEXUAL HARASSMENT, SEXUAL HARASSMENT AND RETALIATION, COURT 

SHOULD NOT CONSIDER DEFENSES TO AN ACTION ON A MOTION TO DISMISS, WHETHER THE ACTION WOULD SURVIVE 

A MOTION FOR SUMMARY JUDGMENT IS NOT BEFORE THE COURT), 30 

CIVIL RIGHTS LAW (POLICE OFFICERS, PORTION OF DETECTIVE'S INTERNAL AFFAIRS FILE DISCOVERABLE), 44 

CIVIL RIGHTS LAW (PRIOR APPELLATE RULING THAT THE SEARCH WARRANT WAS INVALID BECAME THE LAW OF THE 

CASE, 16 

CIVIL RIGHTS LAW(NEWS REPORTS CONNECTING PLAINTIFF TO AN ATTEMPTED RAPE ABSOLUTELY PRIVILEGED UNDER 

CIVIL RIGHTS LAW, REPORTS ACCURATELY REFLECTED INFORMATION PROVIDED BY THE POLICE), 26 

COMPARATIVE NEGLIGENCE (IN ORDER TO BE ENTITLED TO SUMMARY JUDGMENT FINDING DEFENDANT LIABLE IN AN 

ACCIDENT CASE, PLAINTIFF MUST DEMONSTRATE FREEDOM FROM COMPARATIVE NEGLIGENCE), 46 

CONSCIOUS PAIN AND SUFFERING (WRONGFUL DEATH, CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD 

NOT HAVE BEEN DISMISSED, EXPERT OPINION EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY PROBATIVE FORCE), 

52 

CONTRACT (LEASES, LANDLORD DOES NOT HAVE A DUTY TO DISCLOSE LOCAL LAWS RESTRICTING THE USE OF THE 

PROPERTY), 41 

CONTRACT LAW (CERTAIN ASPECTS OF PLAINTIFF'S QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF ACTION 

PROPERLY SURVIVED A MOTION TO DISMISS, OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS), 19 

CONTRACT LAW (FAMILY LAW, SURROGACY CONTRACT DOES NOT DEPRIVE MOTHER OF HER PARENTAL RIGHTS), 33 

CONTRACT LAW (NEGLIGENCE, ESPINAL EXCEPTION, QUESTION OF FACT WHETHER PROPERTY MANAGER LAUNCHED AN 

INSTRUMENT OF HARM WHEN A MINOR LEAK WAS REPAIRED), 49 

CONTRACT LAW (PAYMENT BOND, AMENDMENT TO STATUTE CHANGING THE LIMITATIONS PERIOD FOR ACTION ON A 

PAYMENT BOND DID NOT APPLY RETROACTIVELY, CRITERIA EXPLAINED), 38 

CONTRACT LAW (QUESTION OF FACT WHETHER QUITCLAIM DEED WAS UNCONSCIONABLE, 55 

CONTRACT LAW (QUESTION OF FACT WHETHER THE TERM INSURANCE IN A NONCOMPETE AGREEMENT ENCOMPASSES 

SURETY BONDS), 39 

CONTRACT LAW (UNAMBIGUOUS TERMS OF POLICY REQUIRED A WRITTEN CONTRACT WITH ANY ADDITIONAL INSURED; 

THE ABSENCE OF A WRITTEN CONTRACT DIRECTLY WITH THE ADDITIONAL INSURED PRECLUDED COVERAGE, DESPITE A 

WRITTEN AGREEMENT WITH A THIRD PARTY TO PROVIDE COVERAGE FOR THE ADDITIONAL INSURED), 37 

CORPORATION LAW (SOPHISTICATED INVESTOR DID NOT STATE A CAUSE OF ACTION FOR FRAUD), 35 

COVENANT OF GOOD FAITH AND FAIR DEALING (LEASES, LANDLORD DOES NOT HAVE A DUTY TO DISCLOSE LOCAL LAWS 

RESTRICTING THE USE OF THE PROPERTY), 41 

CRIMINAL LAW ((IN THIS CIVIL RIGHTS ACTION, PRIOR APPELLATE RULING THAT THE SEARCH WARRANT WAS INVALID 

BECAME THE LAW OF THE CASE, 16 

CRIMINAL LAW (A VERDICT FINDING DEFENDANT GUILTY OF GRAND LARCENY BUT NOT GUILTY OF POSSESSION OF 

STOLEN PROPERTY WOULD NOT BE REPUGNANT, 20 

CRIMINAL LAW (EVIDENCE SEIZED FROM DEFENDANT'S PERSON BEFORE THERE WAS PROBABLE CAUSE TO ARREST 

SHOULD HAVE BEEN SUPPRESSED, 23 
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CRIMINAL LAW (JURY NOTES, NO RECORD DEMONSTRATING THE TRIAL JUDGE READ THE NOTES FROM THE JURY TO 

THE PARTIES VERBATIM PRIOR TO DISCUSSING RESPONSES, 21 

CRIMINAL LAW (MOTION TO VACATE CONVICTION PROPERLY DENIED WITHOUT A HEARING DESPITE WITNESS 

RECANTATIONS AND CONFESSION BY ANOTHER PARTY, CRITERIA FOR SHOWING OF ACTUAL INNOCENCE EXPLAINED), 

20 

CRIMINAL LAW (NO FOUNDATION FOR RECANTATION EVIDENCE COULD BE LAID BECAUSE THE ALLEGED VICTIM 

REFUSED TO TESTIFY; TRIAL COURT SHOULD NOT HAVE ALLOWED VICTIM'S TESTIMONY FROM THE FIRST TRIAL TO BE 

ADMITTED WITHOUT EXPLORING WHETHER THE TESTIMONY SHOULD BE STRUCK BECAUSE IT WAS CENTRAL TO THE 

PROSECUTION'S CASE; TRIAL COURT ACTED VINDICTIVELY BY IMPOSING A HARSHER SENTENCE AFTER RETRIAL), 24 

CRIMINAL LAW (NO PROOF DEFENDANT WAS THE PERSON WITH THE SAME NAME), 23 

CRIMINAL LAW (PRO SE DEFENDANT DOES NOT HAVE A CONSTITUTIONAL RIGHT TO STANDBY COUNSEL), 22 

CRIMINAL LAW (REVERSIBLE ERROR TO ALLOW DEFENDANT TO SELECT JUROR, A SELECTION WITH WHICH DEFENSE 

COUNSEL APPARENTLY DISAGREED), 22 

CUSTODY (PETITIONER HAS THE RIGHT TO PETITION FOR CUSTODY DESPITE ABSENCE OF BIOLOGICAL OR ADOPTIVE 

RELATIONSHIP), 31 

DEBTOR-CREDITOR LAW (CAUSES OF ACTION FOR BOTH CONSTRUCTIVE AND ACTUAL FRAUDULENT CONVEYANCE 

STATED, ELEMENTS DESCRIBED), 25 

DEFAMATION (NEWS REPORTS CONNECTING PLAINTIFF TO AN ATTEMPTED RAPE ABSOLUTELY PRIVILEGED UNDER CIVIL 

RIGHTS LAW, REPORTS ACCURATELY REFLECTED INFORMATION PROVIDED BY THE POLICE), 26 

DEFAMATION (SERIOUS-CRIME DEFAMATION PER SE CAUSE OF ACTION SHOULD HAVE BEEN DISMISSED), 25 

DEFAULT JUDGMENT (PURPORTED RISK OF WAIVER OF RIGHT TO COMPEL ARBITRATION WAS NOT A REASONABLE 

EXCUSE FOR A DELAY IN ANSWERING THE COMPLAINT, 15 

DESIGNATING PETITIONS (ELECTION LAW, FAILURE TO INCLUDE YEAR IN THE DATES OF THE SIGNATURES REQUIRED 

INVALIDATION), 28 

DISCRIMINATION (EMPLOYMENT DISCRIMINATION CLAIMS UNDER STATE AND CITY HUMAN RIGHTS LAW SHOULD NOT 

HAVE BEEN DISMISSED AS UNTIMELY), 29 

DISMISS, MOTION TO (CIVIL, COURT SHOULD NOT CONSIDER DEFENSES TO AN ACTION ON A MOTION TO DISMISS, 

WHETHER THE ACTION WOULD SURVIVE A MOTION FOR SUMMARY JUDGMENT IS NOT BEFORE THE COURT), 30 

DOG BITE (INFANT CAN BE LIABLE FOR INJURY CAUSED BY A DOG OWNED BY HIS FATHER, 13 

EDUCATION-SCHOOL LAW (CERTAIN CAUSES OF ACTION IN COMPLAINTS ALLEGING THE STATE HAS FAILED TO 

ADEQUATELY FUND NEW YORK CITY PUBLIC SCHOOLS ADEQUATELY PLED, 27 

EDUCATION-SCHOOL LAW (TERMINATION OF TENURED TEACHER WAS TOO SEVERE A SANCTION FOR INAPPROPRIATE 

BEHAVIOR WHICH DID NOT VIOLATE ANY RULE), 27 

ELECTION LAW (FAILURE TO INCLUDE YEAR IN THE DATES OF THE SIGNATURES REQUIRED INVALIDATION OF THE 

DESIGNATING PETITION), 28 

EMINENT DOMAIN (SUPREME COURT CORRECTLY DETERMINED THE HIGHEST AND BEST USE BASED ON THE 

ASSUMPTION THE PROPERTY WOULD BE REZONED, RAISING THE VALUE OF THE PROPERTY), 29 
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EMPLOYMENT LAW (EMPLOYMENT DISCRIMINATION CLAIMS UNDER STATE AND CITY HUMAN RIGHTS LAW SHOULD 

NOT HAVE BEEN DISMISSED AS UNTIMELY), 29 

EMPLOYMENT LAW (MUNICIPAL LAW, COUNTY HAD AUTHORITY TO IMPOSE A WAGE FREEZE TO ADDRESS A FINANCIAL 

CRISIS), 45 

EMPLOYMENT LAW (PROPERTY OWNER'S [EMPLOYER'S] COMMON LAW DUTY TO PROVIDE SAFE PLACE TO WORK NOT 

TRIGGERED BY INJURY WHEN PROVIDING AN ESTIMATE), 53 

EMPLOYMENT LAW (QUESTION OF FACT WHETHER THE TERM INSURANCE IN A NONCOMPETE AGREEMENT 

ENCOMPASSES SURETY BONDS), 39 

EMPLOYMENT LAW (SEXUAL HARASSMENT AND RETALIATION, COURT SHOULD NOT CONSIDER DEFENSES TO AN 

ACTION ON A MOTION TO DISMISS, WHETHER THE ACTION WOULD SURVIVE A MOTION FOR SUMMARY JUDGMENT IS 

NOT BEFORE THE COURT), 30 

EMPLOYMENT LAW (TEACHERS, TERMINATION OF TENURED TEACHER WAS TOO SEVERE A SANCTION FOR 

INAPPROPRIATE BEHAVIOR WHICH DID NOT VIOLATE ANY RULE), 27 

ENVIRONMENTAL LAW (POLLUTION INSURANCE, INSURER NOT LIABLE FOR POLLUTION DAMAGE DURING PERIODS 

WHEN POLLUTION INSURANCE WAS PROHIBITED BY LAW), 39 

ENVIRONMENTAL LAW (SOLID WASTE LAW, SCRAP METAL SALES OPERATION WAS NOT A TRANSFER STATION WITHIN 

THE MEANING OF THE COUNTY SOLID WASTE LAW), 46 

ENVIRONMENTAL LAW (USE OF PIER 55 FOR REVENUE-GENERATING EVENTS DOES NOT VIOLATE THE PUBLIC TRUST 

DOCTRINE), 31 

ESPINAL EXCEPTION (QUESTION OF FACT WHETHER PROPERTY MANAGER LAUNCHED AN INSTRUMENT OF HARM WHEN 

A MINOR LEAK WAS REPAIRED), 49 

EVIDENCE (CRIMINAL LAW, (NO PROOF DEFENDANT WAS THE PERSON WITH THE SAME NAME), 23 

EVIDENCE (CRIMINAL LAW, EVIDENCE SEIZED FROM DEFENDANT'S PERSON BEFORE THERE WAS PROBABLE CAUSE TO 

ARREST SHOULD HAVE BEEN SUPPRESSED, 23 

EVIDENCE (CRIMINAL LAW, NO FOUNDATION FOR RECANTATION EVIDENCE COULD BE LAID BECAUSE THE ALLEGED 

VICTIM REFUSED TO TESTIFY; TRIAL COURT SHOULD NOT HAVE ALLOWED VICTIM'S TESTIMONY FROM THE FIRST TRIAL 

TO BE ADMITTED WITHOUT EXPLORING WHETHER THE TESTIMONY SHOULD BE STRUCK BECAUSE IT WAS CENTRAL TO 

THE PROSECUTION'S CASE; TRIAL COURT ACTED VINDICTIVELY BY IMPOSING A HARSHER SENTENCE AFTER RETRIAL), 24 

EVIDENCE (FORECLOSURE. FOUNDATION REQUIREMENTS FOR BUSINESS RECORDS EXCEPTION TO THE HEARSAY RULE 

NOT MET. BANK'S SUMMARY JUDGMENT MOTION SHOULD NOT HAVE BEEN GRANTED), 34 

EVIDENCE (HOMEOWNERS ASSOCIATION'S EXERCISE OF RIGHT OF FIRST REFUSAL PROPER UNDER THE BUSINESS 

JUDGMENT RULE), 54 

EVIDENCE (LABOR LAW, PLAINTIFF'S ALLEGEDLY INCONSISTENT ACCOUNTS OF THE CAUSE OF HIS FALL CREATED A 

QUESTION OF FACT), 40 

EVIDENCE (MEDICAL MALPRACTICE, EXPERT'S INABILITY TO QUANTIFY THE EXTENT TO WHICH DEFENDANTS' CONDUCT 

DIMINISHED PLAINTIFF'S DECEDENT'S CHANCE OF A BETTER OUTCOME DID NOT JUSTIFY GRANTING DEFENDANTS' 

MOTION FOR A JUDGMENT AS A MATTER OF LAW), 53 
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EVIDENCE (NEGLIGENCE, (IN ORDER TO BE ENTITLED TO SUMMARY JUDGMENT FINDING DEFENDANT LIABLE IN AN 

ACCIDENT CASE, PLAINTIFF MUST DEMONSTRATE FREEDOM FROM COMPARATIVE NEGLIGENCE), 46 

EVIDENCE (NEGLIGENCE, CRITERIA FOR SUMMARY JUDGMENT BASED UPON RES IPSA LOQUITUR EXPLAINED, NOT MET 

HERE), 51 

EVIDENCE (NEGLIGENCE, SUMMARY JUDGMENT, LANDOWNERS NEGATED BOTH POTENTIAL THEORIES OF LIABILITY FOR 

INJURIES TO WORKER, SUMMARY JUDGMENT SHOULD HAVE BEEN GRANTED), 51 

EVIDENCE (SPOLIATION, FAILURE TO PRESERVE VIDEO OF UNDERLYING INCIDENT DID NOT WARRANT STRIKING THE 

ANSWER), 17 

EVIDENCE (SUMMARY JUDGMENT, COURT SHOULD NOT MAKE CREDIBILITY DETERMINATIONS OR WEIGH THE EVIDENCE 

AT THE SUMMARY JUDGMENT STAGE, DEFENDANTS' SUMMARY JUDGMENT MOTION SHOULD HAVE BEEN DENIED), 50 

EVIDENCE (SUMMARY JUDGMENT, SUMMARY JUDGMENT CANNOT REST ON GAPS IN THE OPPOSING PARTY'S PAPERS, 

17 

EVIDENCE (WRONGFUL DEATH, CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD NOT HAVE BEEN 

DISMISSED, EXPERT OPINION EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY PROBATIVE FORCE), 52 

EXECUTORS (SUMMARY JUDGMENT PROPERLY GRANTED IN ACTIONS AGAINST EXECUTOR FOR BREACH OF FIDUCIARY 

DUTY AND NEGLIGENCE), 56 

EXPERT OPINION EVIDENCE (MEDICAL MALPRACTICE, EXPERT'S INABILITY TO QUANTIFY THE EXTENT TO WHICH 

DEFENDANTS' CONDUCT DIMINISHED PLAINTIFF'S DECEDENT'S CHANCE OF A BETTER OUTCOME DID NOT JUSTIFY 

GRANTING DEFENDANTS' MOTION FOR A JUDGMENT AS A MATTER OF LAW), 53 

EXPERT OPINION EVIDENCE (WRONGFUL DEATH, CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD NOT 

HAVE BEEN DISMISSED, EXPERT OPINION EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY PROBATIVE FORCE), 52 

FALLING OBJECTIONS (LABOR LAW-CONSTRUCTION LAW, FALLING SHEETROCK DID NOT SUPPORT A LABOR LAW 240(1) 

CAUSE OF ACTION), 40 

FAMILY LAW (APPELLANT WAS NOT APPRISED OF AND DID NOT WAIVER HER RIGHT TO COUNSEL, 32 

FAMILY LAW (FORCING DEFENDANT MOTHER TO GO TO TRIAL IN A CUSTODY SUIT WITHOUT AN ATTORNEY, AFTER HER 

ATTORNEY WITHDREW FOR NONPAYMENT ON THE MORNING OF THE TRIAL, REQUIRED REVERSAL), 33 

FAMILY LAW (PETITIONER HAS THE RIGHT TO PETITION FOR CUSTODY DESPITE ABSENCE OF BIOLOGICAL OR ADOPTIVE 

RELATIONSHIP), 31 

FAMILY LAW (SURROGACY CONTRACT DOES NOT DEPRIVE MOTHER OF HER PARENTAL RIGHTS), 33 

FIDUCIARY DUTY, BREACH OF (SUMMARY JUDGMENT PROPERLY GRANTED IN ACTIONS AGAINST EXECUTOR FOR 

BREACH OF FIDUCIARY DUTY AND NEGLIGENCE), 56 

FORECLOSURE (FALSE INFORMATION IN ATTORNEY AFFIDAVIT JUSTIFIED DENIAL OF MOTION FOR JUDGMENT OF 

FORECLOSURE BUT NOT DISMISSAL), 34 

FORECLOSURE (FOUNDATION REQUIREMENTS FOR BUSINESS RECORDS EXCEPTION TO THE HEARSAY RULE NOT MET. 

BANK'S SUMMARY JUDGMENT MOTION SHOULD NOT HAVE BEEN GRANTED), 34 

FRAUD (CAUSES OF ACTION FOR BOTH CONSTRUCTIVE AND ACTUAL FRAUDULENT CONVEYANCE STATED, ELEMENTS 

DESCRIBED), 25 
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FRAUD (SOPHISTICATED INVESTOR DID NOT STATE A CAUSE OF ACTION FOR FRAUD), 35 

FRAUDULENT CONVEYANCE (CAUSES OF ACTION FOR BOTH CONSTRUCTIVE AND ACTUAL FRAUDULENT CONVEYANCE 

STATED, ELEMENTS DESCRIBED), 25 

FREEDOM OF INFORMATION LAW (FOIL) (SAFE ACT DOES NOT AFFECT APPLICABILITY OF FREEDOM OF INFORMATION 

LAW EXEMPTIONS TO HOLDERS OF PISTOL PERMITS), 36 

FRIVOLOUS CONDUCT (AN AGGRIEVED PARTY NEED NOT SHOW PECUNIARY LOSS TO WARRANT AN AWARD OF 

SANCTIONS OR ATTORNEY'S FEES FOR FRIVOLOUS CONDUCT), 13 

FRIVOLOUS CONDUCT (FRIVOLOUS CONDUCT WARRANTED AWARD OF ATTORNEY'S FEES), 15 

GENERAL OBLIGATIONS LAW (STATUTE OF FRAUDS, NEGOTIATION OR CONSUMMATION OF A BUSINESS OPPORTUNITY, 

CERTAIN ASPECTS OF PLAINTIFF'S QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF ACTION PROPERLY 

SURVIVED A MOTION TO DISMISS, OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS), 19 

HABITABIILITY, IMPLIED WARRANTY OF (CLOSURE OF TERRACE BREACHED THE IMPLIED WARRANTY OF HABITABILITY), 

41 

HIGHEST AND BEST USE (EMINENT DOMAIN, SUPREME COURT CORRECTLY DETERMINED THE HIGHEST AND BEST USE 

BASED ON THE ASSUMPTION THE PROPERTY WOULD BE REZONED, RAISING THE VALUE OF THE PROPERTY), 29 

HUDSON RIVER PARK TRUST (USE OF PIER 55 ON THE HUDSON RIVER FOR REVENUE-GENERATING EVENTS DOES NOT 

VIOLATE THE PUBLIC TRUST DOCTRINE), 31 

HUMAN RIGHTS LAW (EMPLOYMENT DISCRIMINATION CLAIMS UNDER STATE AND CITY HUMAN RIGHTS LAW SHOULD 

NOT HAVE BEEN DISMISSED AS UNTIMELY), 29 

HYBRID REPRESENTATION (CRIMINAL LAW, PRO SE DEFENDANT DOES NOT HAVE A CONSTITUTIONAL RIGHT TO 

STANDBY COUNSEL), 22 

INSURANCE LAW (ANTISUBROGATION RULE DID NOT PRECLUDE RECOVERY TO THE EXTENT RECOVERY EXCEEDED THE 

LIMITS OF THE RELEVANT POLICY), 36 

INSURANCE LAW (INSURED NOT ENTITLED TO ATTORNEY'S FEES IN AN AFFIRMATIVE ACTION TO SETTLED THE 

INSURED'S RIGHTS UNDER THE POLICY), 37 

INSURANCE LAW (INSURER NOT LIABLE FOR POLLUTION DAMAGE DURING PERIODS WHEN POLLUTION INSURANCE WAS 

PROHIBITED BY LAW), 39 

INSURANCE LAW (PAYMENT BOND, AMENDMENT TO STATUTE CHANGING THE LIMITATIONS PERIOD FOR ACTION ON A 

PAYMENT BOND DID NOT APPLY RETROACTIVELY, CRITERIA EXPLAINED), 38 

INSURANCE LAW (QUESTION OF FACT WHETHER LATE NOTICE DEFENSE WAIVED BY FAILURE TO RAISE THE DEFENSE IN 

DISCLAIMER LETTERS, 59 

INSURANCE LAW (QUESTION OF FACT WHETHER THE TERM INSURANCE IN A NONCOMPETE AGREEMENT 

ENCOMPASSES SURETY BONDS), 39 

INSURANCE LAW (UNAMBIGUOUS TERMS OF POLICY REQUIRED A WRITTEN CONTRACT WITH ANY ADDITIONAL 

INSURED; THE ABSENCE OF A WRITTEN CONTRACT DIRECTLY WITH THE ADDITIONAL INSURED PRECLUDED COVERAGE, 

DESPITE A WRITTEN AGREEMENT WITH A THIRD PARTY TO PROVIDE COVERAGE FOR THE ADDITIONAL INSURED), 37 

JURORS (CRIMINAL LAW, REVERSIBLE ERROR TO ALLOW DEFENDANT TO SELECT JUROR, A SELECTION WITH WHICH 

DEFENSE COUNSEL APPARENTLY DISAGREED), 22 
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JURY NOTES (CRIMINAL LAW, NO RECORD DEMONSTRATING THE TRIAL JUDGE READ THE NOTES FROM THE JURY TO 

THE PARTIES VERBATIM PRIOR TO DISCUSSING RESPONSES, 21 

LABOR LAW-CONSTRUCTION LAW (FALLING SHEETROCK DID NOT SUPPORT A LABOR LAW 240(1) CAUSE OF ACTION), 40 

LABOR LAW-CONSTRUCTION LAW (PLAINTIFF'S ALLEGEDLY INCONSISTENT ACCOUNTS OF THE CAUSE OF HIS FALL 

CREATED A QUESTION OF FACT), 40 

LABOR LAW-CONSTRUCTION LAW (PROPERTY OWNER'S [EMPLOYER'S] COMMON LAW DUTY TO PROVIDE SAFE PLACE 

TO WORK NOT TRIGGERED BY INJURY WHEN PROVIDING AN ESTIMATE), 53 

LANDLORD-TENANT (CLOSURE OF TERRACE BREACHED THE IMPLIED WARRANTY OF HABITABILITY), 41 

LANDLORD-TENANT (LANDLORD DOES NOT HAVE A DUTY TO DISCLOSE LOCAL LAWS RESTRICTING THE USE OF THE 

PROPERTY), 41 

LAW OF THE CASE (IN THIS CIVIL RIGHTS ACTION, PRIOR APPELLATE RULING THAT THE SEARCH WARRANT WAS INVALID 

BECAME THE LAW OF THE CASE, 16 

MEDICAID (OVERPAYMENT REIMBURSEMENT, OFFICE OF MEDICAID INSPECTOR GENERAL COULD NOT SEEK 

REIMBURSEMENT OF OVERPAYMENTS IN AN AMOUNT HIGHER THAN SPECIFICALLY INDICATED IN ITS WRITTEN NOTICE), 

42 

MEDICAL MALPRACTICE (EXPERT'S INABILITY TO QUANTIFY THE EXTENT TO WHICH DEFENDANTS' CONDUCT 

DIMINISHED PLAINTIFF'S DECEDENT'S CHANCE OF A BETTER OUTCOME DID NOT JUSTIFY GRANTING DEFENDANTS' 

MOTION FOR A JUDGMENT AS A MATTER OF LAW), 53 

MENTAL HYGIENE LAW (TO JUSTIFY CIVIL CONFINEMENT, THE DISEASE OR DISORDER ATTRIBUTED TO A SEX OFFENDER 

NEED NOT BE A SEXUAL DISORDER, 43 

MODE OF PROCEEDINGS ERROR (JURY NOTES, NO RECORD DEMONSTRATING THE TRIAL JUDGE READ THE NOTES FROM 

THE JURY TO THE PARTIES VERBATIM PRIOR TO DISCUSSING RESPONSES, 21 

MUNICIPAL LAW (CERTAIN CAUSES OF ACTION IN COMPLAINTS ALLEGING THE STATE HAS FAILED TO ADEQUATELY 

FUND NEW YORK CITY PUBLIC SCHOOLS ADEQUATELY PLED, 27 

MUNICIPAL LAW (COUNTY HAD AUTHORITY TO IMPOSE A WAGE FREEZE TO ADDRESS A FINANCIAL CRISIS), 45 

MUNICIPAL LAW (FAILURE TO STRICTLY COMPLY WITH SIGNATURE REQUIREMENTS IN THE VILLAGE LAW REQUIRED 

INVALIDATION OF REFERENDUM PETITION), 44 

MUNICIPAL LAW (PORTION OF DETECTIVE'S INTERNAL AFFAIRS FILE DISCOVERABLE, 44 

MUNICIPAL LAW (SCRAP METAL SALES OPERATION WAS NOT A TRANSFER STATION WITHIN THE MEANING OF THE 

COUNTY SOLID WASTE LAW), 46 

NEGLIGENCE (CRITERIA FOR SUMMARY JUDGMENT BASED UPON RES IPSA LOQUITUR EXPLAINED, NOT MET HERE), 51 

NEGLIGENCE (DEFENDANTS' MOTION FOR SUMMARY JUDGMENT IN TRIP AND FALL CASE PROPERLY GRANTED), 48 

NEGLIGENCE (ESPINAL EXCEPTION, QUESTION OF FACT WHETHER PROPERTY MANAGER LAUNCHED AN INSTRUMENT OF 

HARM WHEN A MINOR LEAK WAS REPAIRED), 49 

NEGLIGENCE (IN ORDER TO BE ENTITLED TO SUMMARY JUDGMENT FINDING DEFENDANT LIABLE IN AN ACCIDENT CASE, 

PLAINTIFF MUST DEMONSTRATE FREEDOM FROM COMPARATIVE NEGLIGENCE), 46 
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NEGLIGENCE (LANDOWNERS NEGATED BOTH POTENTIAL THEORIES OF LIABILITY FOR INJURIES TO WORKER, SUMMARY 

JUDGMENT SHOULD HAVE BEEN GRANTED), 51 

NEGLIGENCE (MEDICAL MALPRACTICE, EXPERT'S INABILITY TO QUANTIFY THE EXTENT TO WHICH DEFENDANTS' 

CONDUCT DIMINISHED PLAINTIFF'S DECEDENT'S CHANCE OF A BETTER OUTCOME DID NOT JUSTIFY GRANTING 

DEFENDANTS' MOTION FOR A JUDGMENT AS A MATTER OF LAW), 53 

NEGLIGENCE (NEGLIGENCE, PORTION OF DETECTIVE'S INTERNAL AFFAIRS FILE DISCOVERABLE, 44 

NEGLIGENCE (PROPERTY OWNER'S [EMPLOYER'S] COMMON LAW DUTY TO PROVIDE SAFE PLACE TO WORK NOT 

TRIGGERED BY INJURY WHEN PROVIDING AN ESTIMATE), 53 

NEGLIGENCE (QUESTION OF FACT WHETHER POSITION OF TAXI PARTIALLY IN THE ROADWAY WAS PROXIMATE CAUSE 

OF PASSENGER'S INJURIES WHEN PASSENGER WAS STRUCK BY ANOTHER CAR APPROACHING FROM THE REAR), 47 

NEGLIGENCE (SIZE OF SIDEWALK DEFECT DID NOT DEMONSTRATE DEFENDANTS SHOULD HAVE HAD NOTICE OF IT), 50 

NEGLIGENCE (SUMMARY JUDGMENT, COURT SHOULD NOT MAKE CREDIBILITY DETERMINATIONS OR WEIGH THE 

EVIDENCE AT THE SUMMARY JUDGMENT STAGE, DEFENDANTS' SUMMARY JUDGMENT MOTION SHOULD HAVE BEEN 

DENIED), 50 

NEGLIGENCE (TRAIN ACCIDENT, PLAINTIFF FAILED TO SATISFY HIS BURDEN TO PROVE HIS INJURIES WERE CAUSED BY 

BEING STRUCK BY A PARTICULAR TRAIN AND THE OPERATOR OF THE TRAIN WAS NEGLIGENT, 49 

NEGLIGENCE (WATER ON LOCKER ROOM FLOOR WAS NOT NECESSARILY INCIDENTAL TO USE OF THE AREA, DEFENSE 

MOTION FOR SUMMARY JUDGMENT PROPERLY DENIED), 48 

NEGLIGENCE (WRONGFUL DEATH, CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD NOT HAVE BEEN 

DISMISSED, EXPERT OPINION EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY PROBATIVE FORCE), 52 

NEGOTIATION OR CONSUMMATION OF A BUSINESS OPPORTUNITY (STATUTE OF FRAUDS, NEGOTIATION OR 

CONSUMMATION OF A BUSINESS OPPORTUNITY, CERTAIN ASPECTS OF PLAINTIFF'S QUANTUM MERUIT AND UNJUST 

ENRICHMENT CAUSES OF ACTION PROPERLY SURVIVED A MOTION TO DISMISS, OTHER ASPECTS WERE BARRED BY THE 

STATUTE OF FRAUDS), 19 

NONCOMPETE AGREEMENTS (QUESTION OF FACT WHETHER THE TERM INSURANCE IN A NONCOMPETE AGREEMENT 

ENCOMPASSES SURETY BONDS), 39 

PARKS (USE OF PIER 55 ON THE HUDSON RIVER FOR REVENUE-GENERATING EVENTS DOES NOT VIOLATE THE PUBLIC 

TRUST DOCTRINE), 31 

PARTY WALLS (REAL PROPERTY, THEORIES OF LIABILITY FOR DAMAGE TO A PARTY WALL EXPLAINED), 55 

PAYMENT BOND (STATE FINANCE LAW, AMENDMENT TO STATUTE CHANGING THE LIMITATIONS PERIOD FOR ACTION 

ON A PAYMENT BOND DID NOT APPLY RETROACTIVELY, CRITERIA EXPLAINED), 38 

PEDESTRIANS (QUESTION OF FACT WHETHER POSITION OF TAXI PARTIALLY IN THE ROADWAY WAS PROXIMATE CAUSE 

OF PASSENGER'S INJURIES WHEN PASSENGER WAS STRUCK BY ANOTHER CAR APPROACHING FROM THE REAR), 47 

PETITIONS (REFERENDUM, VILLAGE LAW, FAILURE TO STRICTLY COMPLY WITH SIGNATURE REQUIREMENTS IN THE 

VILLAGE LAW REQUIRED INVALIDATION OF REFERENDUM PETITION), 44 

PIER 55 (USE OF PIER 55 ON THE HUDSON RIVER FOR REVENUE-GENERATING EVENTS DOES NOT VIOLATE THE PUBLIC 

TRUST DOCTRINE), 31 
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PISTOL PERMITS (SAFE ACT DOES NOT AFFECT APPLICABILITY OF FREEDOM OF INFORMATION LAW EXEMPTIONS TO 

HOLDERS OF PISTOL PERMITS), 36 

POLICE OFFICERS (POLICE OFFICERS, PORTION OF DETECTIVE'S INTERNAL AFFAIRS FILE DISCOVERABLE), 44 

POLLUTION INSURANCE (INSURER NOT LIABLE FOR POLLUTION DAMAGE DURING PERIODS WHEN POLLUTION 

INSURANCE WAS PROHIBITED BY LAW), 39 

PRIVILEGE (DEFAMATIION, NEWS REPORTS CONNECTING PLAINTIFF TO AN ATTEMPTED RAPE ABSOLUTELY PRIVILEGED 

UNDER CIVIL RIGHTS LAW, REPORTS ACCURATELY REFLECTED INFORMATION PROVIDED BY THE POLICE), 26 

PRO SE (CRIMINAL LAW, PRO SE DEFENDANT DOES NOT HAVE A CONSTITUTIONAL RIGHT TO STANDBY COUNSEL), 22 

PUBLIC TRUST DOCTRINE (USE OF PIER 55 ON THE HUDSON RIVER FOR REVENUE-GENERATING EVENTS DOES NOT 

VIOLATE THE PUBLIC TRUST DOCTRINE), 31 

PUNITIVE DAMAGES (DOG BITE, INFANT CAN BE LIABLE FOR INJURY CAUSED BY A DOG OWNED BY HIS FATHER, 13 

QUANTUM MERUIT (CERTAIN ASPECTS OF PLAINTIFF'S QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF 

ACTION PROPERLY SURVIVED A MOTION TO DISMISS, OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS), 19 

QUITCLAIM DEED (QUESTION OF FACT WHETHER QUITCLAIM DEED WAS UNCONSCIONABLE, 55 

REAL ESTATE (HOMEOWNERS ASSOCIATION'S EXERCISE OF RIGHT OF FIRST REFUSAL PROPER UNDER THE BUSINESS 

JUDGMENT RULE), 54 

REAL PROPERTY (QUESTION OF FACT WHETHER QUITCLAIM DEED WAS UNCONSCIONABLE, 55 

REAL PROPERTY (THEORIES OF LIABILITY FOR DAMAGE TO A PARTY WALL EXPLAINED), 55 

REAL PROPERTY LAW (CLOSURE OF TERRACE BREACHED THE IMPLIED WARRANTY OF HABITABILITY), 41 

RECANTATION (CRIMINAL LAW, NO FOUNDATION FOR RECANTATION EVIDENCE COULD BE LAID BECAUSE THE ALLEGED 

VICTIM REFUSED TO TESTIFY; TRIAL COURT SHOULD NOT HAVE ALLOWED VICTIM'S TESTIMONY FROM THE FIRST TRIAL 

TO BE ADMITTED WITHOUT EXPLORING WHETHER THE TESTIMONY SHOULD BE STRUCK BECAUSE IT WAS CENTRAL TO 

THE PROSECUTION'S CASE; TRIAL COURT ACTED VINDICTIVELY BY IMPOSING A HARSHER SENTENCE AFTER RETRIAL), 24 

REFERENDUM (FAILURE TO STRICTLY COMPLY WITH SIGNATURE REQUIREMENTS IN THE VILLAGE LAW REQUIRED 

INVALIDATION OF REFERENDUM PETITION), 44 

REPUGNANT VERDICT (CRIMINAL LAW, A VERDICT FINDING DEFENDANT GUILTY OF GRAND LARCENY BUT NOT GUILTY 

OF POSSESSION OF STOLEN PROPERTY WOULD NOT BE REPUGNANT), 20 

RES IPSA LOQUITUR (SUMMARY JUDGMENT, CRITERIA FOR SUMMARY JUDGMENT BASED UPON RES IPSA LOQUITUR 

EXPLAINED, NOT MET HERE), 51 

RETALIATION (EMPLOYMENT LAW, SEXUAL HARASSMENT AND RETALIATION, COURT SHOULD NOT CONSIDER DEFENSES 

TO AN ACTION ON A MOTION TO DISMISS, WHETHER THE ACTION WOULD SURVIVE A MOTION FOR SUMMARY 

JUDGMENT IS NOT BEFORE THE COURT), 30 

RIGHT TO COUNSEL (FAMILY LAW, APPELLANT WAS NOT APPRISED OF AND DID NOT WAIVER HER RIGHT TO COUNSEL, 

32 

SAFE ACT (SAFE ACT DOES NOT AFFECT APPLICABILITY OF FREEDOM OF INFORMATION LAW EXEMPTIONS TO HOLDERS 

OF PISTOL PERMITS), 36 
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SCRAP METAL (SCRAP METAL SALES OPERATION WAS NOT A TRANSFER STATION WITHIN THE MEANING OF THE 

COUNTY SOLID WASTE LAW), 46 

SECURITIES (SOPHISTICATED INVESTOR DID NOT STATE A CAUSE OF ACTION FOR FRAUD), 35 

SENTENCING (TRIAL COURT ACTED VINDICTIVELY BY IMPOSING A HARSHER SENTENCE AFTER RETRIAL), 24 

SEX OFFENDERS (TO JUSTIFY CIVIL CONFINEMENT, THE DISEASE OR DISORDER ATTRIBUTED TO A SEX OFFENDER NEED 

NOT BE A SEXUAL DISORDER, 43 

SEXUAL HARASSMENT (EMPLOYMENT LAW, SEXUAL HARASSMENT AND RETALIATION, COURT SHOULD NOT CONSIDER 

DEFENSES TO AN ACTION ON A MOTION TO DISMISS, WHETHER THE ACTION WOULD SURVIVE A MOTION FOR 

SUMMARY JUDGMENT IS NOT BEFORE THE COURT), 30 

SIDEWALKS (SIZE OF SIDEWALK DEFECT DID NOT DEMONSTRATE DEFENDANTS SHOULD HAVE HAD NOTICE OF IT), 50 

SLIP AND FALL (DEFENDANTS' MOTION FOR SUMMARY JUDGMENT IN TRIP AND FALL CASE PROPERLY GRANTED), 48 

SLIP AND FALL (SIZE OF SIDEWALK DEFECT DID NOT DEMONSTRATE DEFENDANTS SHOULD HAVE HAD NOTICE OF IT), 50 

SLIP AND FALL (WATER ON LOCKER ROOM FLOOR WAS NOT NECESSARILY INCIDENTAL TO USE OF THE AREA, DEFENSE 

MOTION FOR SUMMARY JUDGMENT PROPERLY DENIED), 48 

SOLID WASTE LAW (SCRAP METAL SALES OPERATION WAS NOT A TRANSFER STATION WITHIN THE MEANING OF THE 

COUNTY SOLID WASTE LAW), 46 

SPOLIATION (FAILURE TO PRESERVE VIDEO OF UNDERLYING INCIDENT DID NOT WARRANT STRIKING THE ANSWER), 17 

STANDBY COUNSEL (CRIMINAL LAW, PRO SE DEFENDANT DOES NOT HAVE A CONSTITUTIONAL RIGHT TO STANDBY 

COUNSEL), 22 

STATE FINANCE LAW (PAYMENT BOND, AMENDMENT TO STATUTE CHANGING THE LIMITATIONS PERIOD FOR ACTION 

ON A PAYMENT BOND DID NOT APPLY RETROACTIVELY, CRITERIA EXPLAINED), 38 

STATUTE OF FRAUDS (NEGOTIATION OR CONSUMMATION OF A BUSINESS OPPORTUNITY, CERTAIN ASPECTS OF 

PLAINTIFF'S QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF ACTION PROPERLY SURVIVED A MOTION TO 

DISMISS, OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS), 19 

STATUTES (STATE FINANCE LAW, AMENDMENT TO STATUTE CHANGING THE LIMITATIONS PERIOD FOR ACTION ON A 

PAYMENT BOND DID NOT APPLY RETROACTIVELY, CRITERIA EXPLAINED), 38 

SUMMARY JUDGMENT (COURT SHOULD NOT CONSIDER DEFENSES TO AN ACTION ON A MOTION TO DISMISS, WHETHER 

THE ACTION WOULD SURVIVE A MOTION FOR SUMMARY JUDGMENT IS NOT BEFORE THE COURT), 30 

SUMMARY JUDGMENT (COURT SHOULD NOT MAKE CREDIBILITY DETERMINATIONS OR WEIGH THE EVIDENCE AT THE 

SUMMARY JUDGMENT STAGE, DEFENDANTS' SUMMARY JUDGMENT MOTION SHOULD HAVE BEEN DENIED), 50 

SUMMARY JUDGMENT (SUMMARY JUDGMENT CANNOT REST ON GAPS IN THE OPPOSING PARTY'S PAPERS, 17 

SUPPRESSION (CRIMINAL LAW, EVIDENCE SEIZED FROM DEFENDANT'S PERSON BEFORE THERE WAS PROBABLE CAUSE 

TO ARREST SHOULD HAVE BEEN SUPPRESSED, 23 

SURETY BONDS (QUESTION OF FACT WHETHER THE TERM INSURANCE IN A NONCOMPETE AGREEMENT ENCOMPASSES 

SURETY BONDS), 39 
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SURROGACY CONTRACT (FAMILY LAW, SURROGACY CONTRACT DOES NOT DEPRIVE MOTHER OF HER PARENTAL 

RIGHTS), 33 

TAXICABS (QUESTION OF FACT WHETHER POSITION OF TAXI PARTIALLY IN THE ROADWAY WAS PROXIMATE CAUSE OF 

PASSENGER'S INJURIES WHEN PASSENGER WAS STRUCK BY ANOTHER CAR APPROACHING FROM THE REAR), 47 

TEACHERS (TERMINATION OF TENURED TEACHER WAS TOO SEVERE A SANCTION FOR INAPPROPRIATE BEHAVIOR 

WHICH DID NOT VIOLATE ANY RULE), 27 

TERRACES (APARTMENTS, CLOSURE OF TERRACE BREACHED THE IMPLIED WARRANTY OF HABITABILITY), 41 

TORT LIABILITY ARISING FROM CONTRACT (QUESTION OF FACT WHETHER PROPERTY MANAGER LAUNCHED AN 

INSTRUMENT OF HARM WHEN A MINOR LEAK WAS REPAIRED), 49 

TRAINS (NEGLIGENCE, PLAINTIFF FAILED TO SATISFY HIS BURDEN TO PROVE HIS INJURIES WERE CAUSED BY BEING 

STRUCK BY A PARTICULAR TRAIN AND THE OPERATOR OF THE TRAIN WAS NEGLIGENT, 49 

TRUSTS AND ESTATES (SUMMARY JUDGMENT PROPERLY GRANTED IN ACTIONS AGAINST EXECUTOR FOR BREACH OF 

FIDUCIARY DUTY AND NEGLIGENCE), 56 

UNCONSCIONABILITY (QUESTION OF FACT WHETHER QUITCLAIM DEED WAS UNCONSCIONABLE, 55 

UNEMPLOYMENT INSURANCE (CITY HOUSING AUTHORITY OUTREACH WORKER WAS AN EMPLOYEE ENTITLED TO 

UNEMPLOYMENT INSURANCE BENEFITS), 57 

UNJUST ENRICHMENT (CERTAIN ASPECTS OF PLAINTIFF'S QUANTUM MERUIT AND UNJUST ENRICHMENT CAUSES OF 

ACTION PROPERLY SURVIVED A MOTION TO DISMISS, OTHER ASPECTS WERE BARRED BY THE STATUTE OF FRAUDS), 19 

VACATE CONVICTION, MOTION TO (MOTION TO VACATE CONVICTION PROPERLY DENIED WITHOUT A HEARING DESPITE 

WITNESS RECANTATIONS AND CONFESSION BY ANOTHER PARTY, CRITERIA FOR SHOWING OF ACTUAL INNOCENCE 

EXPLAINED), 20 

VARIANCE (ZONING BOARD'S DENIAL OF APPLICATION TO RENEW A VARIANCE PREVIOUSLY ALLOWED WAS NOT 

ARBITRARY AND CAPRICIOUS), 57 

VIDEO GAMES (CIVIL RIGHTS LAW, ALLEGED DEPICTIONS OF PLAINTIFFS IN A VIDEO GAME NOT PROHIBITED BY THE 

CIVIL RIGHTS LAW), 18 

VILLAGE LAW (FAILURE TO STRICTLY COMPLY WITH SIGNATURE REQUIREMENTS IN THE VILLAGE LAW REQUIRED 

INVALIDATION OF REFERENDUM PETITION), 44 

WAGE FREEZE (COUNTY HAD AUTHORITY TO IMPOSE A WAGE FREEZE TO ADDRESS A FINANCIAL CRISIS), 45 

WAIVER (QUESTION OF FACT WHETHER LATE NOTICE DEFENSE WAIVED BY FAILURE TO RAISE THE DEFENSE IN 

DISCLAIMER LETTERS, 59 

WILLFUL AND CONTUMACIOUS (SUPPLEMENTAL BILL OF PARTICULARS PROPERLY SERVED WITHOUT LEAVE OF COURT, 

14 

WRONGFUL DEATH (CONSCIOUS PAIN AND SUFFERING CAUSE OF ACTION SHOULD NOT HAVE BEEN DISMISSED, EXPERT 

OPINION EVIDENCE SHOULD NOT HAVE BEEN ACCORDED ANY PROBATIVE FORCE), 52 

ZONING (ZONING BOARD'S DENIAL OF APPLICATION TO RENEW A VARIANCE PREVIOUSLY ALLOWED WAS NOT 

ARBITRARY AND CAPRICIOUS), 57 


