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elements of several intentional torts, including malicious prosecution, false 

arrest, false imprisonment, libel, slander and tortious interference with a 

prospective business advantage (note that issuance of an appearance ticket 

does not amount to false arrest or imprisonment): 
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Supreme Court Properly Considered Documentary Evidence Re: a Motion 

to Dismiss for Failure to State a Cause of Action Pursuant to CPLR 
3211(a)(7)---Limited Role of Such Evidence in this Context Clarified 

  
 
The Fourth Department, in a full-fledged opinion by Justice Whalen, 

clarified how a motion to dismiss for failure to state a cause of action (CPLR 
3211(a)(7)) should be handled when documentary evidence is submitted by 
the defendant.  The case involved a real estate transaction which initially fell 
through when plaintiff was unable to finance it.  Years later, when plaintiff 
finally was able to obtain financing, it sought specific performance of the 
original contract. Documents tracing the history of the communications 
between plaintiff and defendant were submitted with the motion to 
dismiss.  Supreme Court considered the documents and dismissed the 
complaint.  The Fourth Department affirmed: 
 

 
 
In Rovello v Orofino Realty Co. (40 NY2d 633, 636), the Court 

of Appeals held that summary dismissal is appropriate under CPLR 
3211 (a) (7) when the defendant's evidentiary submissions "establish 
conclusively that plaintiff has no cause of action." We now consider 
whether that holding remains viable in light of the Court's recent 
decision in Miglino v Bally Total Fitness of Greater N.Y., Inc. (20 NY3d 
342). 

 
I 

 
The underlying facts are straightforward. In October 2006, 

plaintiff contracted to purchase from defendant an affordable-housing 
complex in the City of Watertown. Plaintiff was unable to secure 
adequate funding by the initial closing date, and the parties agreed to 
extend the closing date to December 31, 2007. On December 3, 2007, 
plaintiff sent defendant an email explaining that it was "unable to 
generate enough funds . . . to pay the . . . sales price in full" and that,  
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“[g]iven its nonprofit status, [it] has no . . . private source 
of funding to cover any gap." It is undisputed that the 
closing did not occur as scheduled on December 31, 
2007. 

Over one year later, in an April 2009 letter, 
defendant informed plaintiff that, "because the closing . . 
. did not take place, [defendant] considers the Purchase 
Agreement with [plaintiff] terminated, and the . . . deposit 
forfeited." The April 2009 letter also advised plaintiff that 
defendant may "market the property to other parties," but 
that it would consider a "new" purchase offer from 
plaintiff. 

Approximately two years later, plaintiff finally 
secured adequate funding to purchase the housing 
complex. Plaintiff wrote defendant in September 2011 to 
inform it of this development; in that letter, plaintiff 
indicated that "we need a signed purchase and sale 
agreement." Plaintiff thereafter submitted a new offer for 
the complex in April 2012, but defendant rejected it in 
favor of a higher offer. 

Plaintiff subsequently commenced the instant 
action for, insofar as relevant on appeal, specific 
performance of the October 2006 contract. In lieu of 
answering, defendant moved to dismiss for facial 
insufficiency under CPLR 3211 (a) (7). In support of the 
motion, defendant submitted several documents, 
including the original purchase agreement, the closing-
date extender, plaintiff's December 3, 2007 email, 
defendant's April 2009 letter, plaintiff's September 2011 
letter, and plaintiff's subsequent purchase offer. These 
documents, according to defendant, conclusively 
demonstrated that plaintiff had no cause of action for 
specific performance. 

In opposition, plaintiff argued that the evidence 
submitted by defendant "clearly illustrates issues of fact 
regarding the causes of action pled by [plaintiff] and 
does not establish the absence of any valid cause of 
action by [plaintiff] or that no significant dispute exists 
based on the evidence." Like defendant, plaintiff also 
submitted evidentiary materials to bolster its position. 
Specifically, plaintiff offered a July 2012 letter from 
defendant and a series of emails between plaintiff and 
defendant. Although the letter proposed to settle the 
matter, it also reiterated that the original October 2006 
contract had been cancelled. The emails, for their part, 
date only to mid-2011 and reflect the parties' efforts to 
work out a new deal after plaintiff finally obtained 
funding. 

Supreme Court granted defendant's motion in part 
and dismissed the cause of action for specific 
performance, stating in a bench decision that "[i]t is clear 
that the parties acknowledge that the purchase offer they 
were acting under was invalid. The exhibit[s] . . . 
indicated one side withdraws and the other side is 

acknowledging, . . . we withdraw, we need a new 
contract." Plaintiff appeals, and we conclude that the 
amended order should be affirmed. 

II 

The issue for our determination is whether the 
court properly considered the documentary evidence 
that defendant claims is dispositive. Plaintiff concedes 
that, prior to the Court of Appeals' ruling inMiglino, the 
answer to that question was yes. Plaintiff contends, 
however, that Miglino fundamentally changed the 
parameters of CPLR 3211 (a) (7) and effectively barred 
the consideration of any evidentiary submissions outside 
the four corners of the complaint. We reject that 
contention. 

A 

CPLR 3211 (a) (7) authorizes the summary 
dismissal of a complaint for failure to "state" a cause of 
action. Historically, "[a] motion to dismiss for failure to 
state a cause of action . . . was[] limited to the face of the 
complaint" (Rovello, 40 NY2d at 638 [Wachtler, J., 
dissenting]), but the Legislature enlarged the scope of 
facial sufficiency motions by enacting subdivision (c) of 
CPLR 3211, which permits "trial court[s to] use affidavits 
in its consideration of a pleading motion to dismiss" (id. 
at 635 [per curiam op]; see Nonnon v City of New York, 
9 NY3d 825, 827). The Court in Rovello held that the 
plain text of CPLR 3211 (c) "leaves this question," i.e., 
the admissibility of affidavits on a motion pursuant to 
CPLR 3211 (a) (7), "free from doubt" (id. at 635). The 
First Department recently explained that Rovello's 
reference to "affidavits" is merely shorthand for 
"evidentiary submissions" (see Basis Yield Alpha Fund 
[Master] v Goldman Sachs Group, Inc., 115 AD3d 128, 
134 n 4). 

As noted in Rovello, however, CPLR 3211 does not 
specify "what effect shall be given the contents of 
affidavits submitted on a motion to dismiss when the 
motion has not been converted to a motion for summary 
judgment" (id.). The Court noted that "[m]odern pleading 
rules are designed to focus attention on whether the 
pleader has a cause of action rather than on whether he 
has properly stated one' " and held that evidentiary 
submissions may only be considered for a "limited 
purpose" in assessing the facial sufficiency of a civil 
complaint (id. at 636). This "limited 
purpose," Rovelloexplained, is two-fold. On the one 
hand, "affidavits submitted by the defendant [as movant] 
will seldom if ever warrant the relief" sought under CPLR 
3211 (a) (7) "unless too the affidavits 
establishconclusively that plaintiff has no cause of 
action" (id. [emphasis added]). On the other hand, the 
nonmoving party may "freely" submit evidentiary 
materials "to preserve inartfully pleaded, but potentially 
meritorious, claims" (id. at 635). 

http://www.courts.state.ny.us/reporter/3dseries/2007/2007_05578.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_05578.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_00587.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_00587.htm
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The "limited purpose" to be accorded evidentiary 
submissions on a motion to dismiss has been 
consistently reiterated by the Court of Appeals 
since Rovello (see e.g. Godfrey v Spano, 13 NY3d 358, 
374; Lawrence v Graubard Miller, 11 NY3d 588, 595). 
Indeed, in Guggenheimer v Ginzburg (43 NY2d 268, 
275), the Court of Appeals noted that "dismissal should . 
. . eventuate" only when the defendant's evidentiary 
affidavits "show[] that a material fact as claimed by the 
pleader to be one is not a fact at all and . . . that no 
significant dispute exists regarding it" (see Wahl v Wahl, 
122 AD2d 564, 564-565). 

Plainly, a "limited" role for evidentiary submissions 
on CPLR 3211 (a) (7) motions is to be distinguished 
from a nonexistent role. For example, as recently as 
2012, the Court of Appeals summarily dismissed a 
complaint under, inter alia, CPLR 3211 (a) (7) because 
its factual underpinnings were "belied" by the 
documentary evidence submitted in connection with the 
motion (Simkin v Blank, 19 NY3d 46, 54). 

B 

In Miglino, which was decided after Supreme 
Court's decision herein, the plaintiff's decedent suffered 
a heart attack while playing racquetball at the defendant 
health club. The plaintiff alleged that, inter alia, the 
health club's employees had "negligently failed to use an 
available [automatic defibrillator device], or failed to use 
it within sufficient time, to save [the decedent's] life" (20 
NY3d at 345). The defendant moved to dismiss the 
complaint under CPLR 3211 (a) (7) and attached 
"affidavits . . . purporting to show that the minimal steps 
adequate to fulfill a health club's limited duty to a patron 
apparently suffering a coronary incident—i.e., calling 
911, administering CPR and/or relying on medical 
professionals who are voluntarily furnishing emergency 
care—were, in fact, undertaken" (id. at 351). Supreme 
Court denied the motion, and the Second Department 
agreed with Supreme Court, except to the extent that a 
part of the motion was unopposed by the plaintiff (92 
AD3d 148). The Court of Appeals affirmed, and in doing 
so addressed the facial sufficiency of the plaintiff's 
theory of common law liability (id. at 350-351). In that 
context, the Court cited Rovello for the proposition that 
"CPLR 3211 (a) (7) . . . limits [courts] to an examination 
of the pleadings to determine whether they state a cause 
of action" (id. at 351). Thus, the Court reasoned, "the 
case is not currently in a posture to be resolved as a 
matter of law on the basis of the parties' affidavits, and 
Miglino has at least pleaded a viable cause of action at 
common law" (id.). It is this language, according to 
plaintiff, that precludes any consideration of evidentiary 
submissions on a CPLR 3211 (a) (7) motion. 

The First Department addressed this issue in Basis 
Yield, holding, in effect, that Miglino had not altered the 
longstanding practice by which dismissal might be 

obtained under CPLR 3211 (a) (7) with sufficiently 
"conclusive" evidentiary submissions (see id. at 133-
135; see also Loreley Fin. [Jersey] No. 3 Ltd. v Citigroup 
Global Mkts. Inc., 119 AD3d 136, 139 n 2). 

Although the Second Department has not 
considered the issue as directly as the First Department 
did in Basis Yield, that Court has also continued to 
evaluate, post-Miglino, whether a defendant's 
evidentiary submissions were sufficiently conclusive to 
warrant summary dismissal under CPLR 3211 (a) (7) 
(see Rosin v Weinberg, 107 AD3d 682, 683-684; see 
also QK Healthcare, Inc. v InSource, Inc., 108 AD3d 56, 
64-65; Nunez v Mohamed, 104 AD3d 921, 922). 

C 

The interpretation of Miglino is an issue of first 
impression in this Department, and we decline to 
give Miglino the expansive reading urged by plaintiff. 
Instead, we agree with the Basis Yieldmajority 
that Miglino did not, in effect, overrule Rovello. 

Indeed, given its unqualified citation 
to Rovello, Miglino is properly understood as a 
straightforward application of Rovello's longstanding 
framework. Miglino was "not currently in a posture to be 
resolved as a matter of law on the basis of the parties' 
affidavits" (20 NY3d at 351) because the evidentiary 
submissions were insufficiently conclusive, not because 
they were categorically inadmissible in the context of a 
CPLR 3211 (a) (7) motion. We therefore conclude that 
the court properly considered defendant's evidentiary 
submissions in evaluating the motion to dismiss at bar. 

III 

The remaining question is whether the evidentiary 
submissions in this case were sufficiently "conclusive" to 
sustain the court's summary dismissal of plaintiff's cause 
of action for specific performance. Plaintiff argues that 
they were not; in its view, the evidentiary submissions 
"might bring into question the facts as alleged by 
[plaintiff], but said submissions fail to conclusively 
demonstrate that the material facts as claimed in the 
complaint are not facts at all and that no dispute exists 
as to those material facts." Specifically, plaintiff says that 
the evidentiary submissions demonstrate that the parties 
"had a continued course of dealing leading up to the 
instant lawsuit," and, thus, "directly contradict[] the trial 
court's assertion that [plaintiff] acknowledged that the 
Agreement was invalid." 

Defendant disagrees. In its view, plaintiff 
"specifically acknowledged that [it] could neither close 
the transaction by the date set forth in the Agreement 
nor by the date set forth in the Amendment." 
"Furthermore," defendant continues, plaintiff "repeatedly 

http://www.courts.state.ny.us/reporter/3dseries/2008/2008_09434.htm
http://www.courts.state.ny.us/reporter/3dseries/2012/2012_02413.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03358.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_03358.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_03981.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_03312.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_03312.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_02058.htm
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acknowledged and admitted that the Agreement and 
Amendment were invalid." We agree with defendant and 
conclude that the first cause of action was properly 
dismissed. 

"The elements of a cause of action for specific 
performance of a contract are that the plaintiff 
substantially performed its contractual obligations and 
was willing and able to perform its remaining obligations, 
that defendant was able to convey the property, and that 
there was no adequate remedy at law" (EMF Gen. 
Contr. Corp. v Bisbee, 6 AD3d 45, 51, lv dismissed 3 
NY3d 656, lv denied 3 NY3d 607). A plaintiff is not "able 
to perform its remaining obligations" if it cannot do so 
within the timeframes set forth in the contract. Thus, 
"[b]efore specific performance of a contract for the sale 
of real property may be granted, a plaintiff must 
demonstrate that he was ready, willing, and able to 
perform on the original law day or, if time is not of the 
essence, on a subsequent date fixed by the parties or 
within a reasonable time thereafter" (Goller Place Corp. 
v Cacase, 251 AD2d 287, 287-288). 

Here, the documentary evidence attached to 
defendant's motion flatly contradicts plaintiff's allegation 
that it was ready, willing, and able to close by the 
December 31, 2007 closing date or within a reasonable 
time thereafter. In the December 3, 2007 email, plaintiff 
specifically informed defendant that it lacked sufficient 
funding to close on the scheduled date. It is undisputed 
that the deal did not close on the appointed day, and, in 
its April 2009 letter, defendant terminated the contract 
"because the closing . . . did not take place." 
Furthermore, the April 2009 termination letter — which 
plaintiff ignores in its opposing papers and in its 
appellate brief — advised plaintiff that defendant might 
"market the property to other parties," but that it would 
consider a "new" purchase offer from plaintiff. We note 
that plaintiff acknowledged the original contract's 
cancellation by submitting a new purchase offer for the 
property in April 2012, and plaintiff explicitly admitted in 
September 2011 that "we need a signed purchase and 
sale agreement" in order to move forward with the new 
offer. 

The foregoing documentary evidence, the 
authenticity of which is undisputed, conclusively 
establishes that plaintiff was unable to close the deal on 
the closing date, and that the contract was appropriately 
terminated as a result. Contrary to plaintiff's contention, 
the emails submitted in opposition to defendant's motion 
do not demonstrate a "continued course of dealings." 
The emails relate only to the parties' communications in 
2011 — not 2007 or 2009 — and reflect the parties' 
efforts to work out a new deal following the cancellation 
of the 2007 agreement. Thus, as a matter of law, plaintiff 
has no cause of action for specific performance (see 
id. at 288; cf. Zeld Assoc., Inc. v Marcario, 57 AD3d 660, 

660; see generally Huntington Min. Holdings v Cottontail 
Plaza, 60 NY2d 997, 998). 

Finally, plaintiff's contention regarding defendant's 
alleged failure to make time of the essence is 
unpreserved for our review (see Deputy Sheriff's 
Benevolent Assn. of Onondaga County v County of 
Onondaga, 288 AD2d 953, 954). In any event, even 
assuming that defendant was required to formally make 
time of the essence before it was entitled to cancel the 
original contract, we conclude that specific performance 
is unwarranted unless plaintiff was, in fact, financially 
able to close the transaction on the closing date or within 
a reasonable period of time thereafter (see Huntington 
Min. Holdings, 60 NY2d at 998; 28 Props., Inc. v Akleh 
Realty Corp., 22 AD3d 432, 432, lv denied 6 NY3d 714). 
The documentary evidence establishes that a successful 
closing was not within plaintiff's reach in December 2007 
or at any reasonable point thereafter. Indeed, "[p]laintiff 
failed to demonstrate until [almost] four years 
subsequent to the original closing date that it was 
financially able to close" (28 Props., Inc., 22 AD3d at 
432). 

IV 
Accordingly, we conclude that the court properly 

granted that part of defendant's motion seeking 
dismissal of the first cause of action and that the 
amended order therefore should be affirmed. Liberty 
Affordable Hous Inc v Maple Ct Apts, 2015 NY Slip 
Op 0003, 4th Dept 1-2-15 
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ACCOUNT STATED 
  

Failure to Make Timely Objections to Invoices 
Justified Summary Judgment 

  
The First Department determined defendant's statement 
in an affidavit that defendant advised plaintiff the 
invoices were not correct was not sufficient to defeat 
summary judgment: 
  

...[D]efendant did not object to the invoices in a 
timely manner. The parties' agreement provided 
that "[f]ailure to object to any bill within thirty days 
from the mailing shall be deemed an 
acknowledgment of the amount owed ...." Plaintiff 
sent defendant regular invoices, with the most 
recent invoice having been sent on July 13, 2010. 
Defendant did not make any objections until 
plaintiff's commencement of a prior action filed on 
August 27, 2010. Such belated protest is 
insufficient to ward off summary judgment ... . 
Notably, the only evidence in the record of a 
protest is defendant's affidavit, sworn to on May 
6, 2011, asserting, without any details, that he 
advised plaintiff that its invoices were incorrect. 
This is insufficient to raise a triable issue of fact ... 
. Mintz & Gold LLP v Daibes, 2015 NY Slip Op 
01388, 1st Dept 2-17-15 
 
 

ADMINISTRATIVE LAW/ARTICLE 
78/STATUTE OF LIMITATIONS 

  
Four-Month Statute of Limitations Starts Running 
When Administrative Agency's Policy Change Is 
"Readily Ascertainable," Not When Notice of the 

Policy Change Is Actually Received 
  
The Third Department explained when the four-month 
statute of limitations begins to run when the triggering 
event is a policy memorandum issued by an 
administrative agency: 
  

...[B]oth the statute and case law make clear that 
the statute of limitations period for a CPLR article 
78 proceeding begins to run when "the 
determination to be reviewed becomes final and 
binding upon the petitioner" (CPLR 217 [1]...). 
Such determination, in turn, "becomes 'final and 

binding' when two requirements are met: 
completeness (finality) of the determination and 
exhaustion of administrative remedies. First, the 
agency must have reached a definitive position on 
the issue that inflicts actual, concrete injury and 
second, the injury inflicted may not be . . . 
significantly ameliorated by further administrative 
action or by steps available to the complaining 
party" ... . In the context of quasi-legislative 
determinations such as the one at issue here, 
actual notice of the challenged determination is 
not required in order to start the statute of 
limitations clock; rather, the statute of limitations 
begins to run once the administrative agency's 
"definitive position on the issue [becomes] readily 
ascertainable" to the complaining party ... . Matter 
of School Adm'rs Assn of NY State v New 
York State Department of Civ Serv, 2015 NY 
Slip Op 00676, 3rd Dept 1-29-15 
  

 

 ADMINISTRATIVE LAW/APPEALS 
  

Criteria for Review of State Liquor Authority (SLA) 
Determination Explained 

  
In affirming Supreme Court's determination that the 
State Liquor Authority (SLA) should have granted 
petitioner's application for a liquor license, the Second 
Department explained its review powers: 
  

In reviewing the SLA's determination of whether 
the public convenience and advantage would be 
served by granting or denying an application for a 
retail liquor license, the inquiry of the court is 
strictly limited to whether the SLA acted arbitrarily 
and capriciously ... . A determination is "arbitrary 
and capricious when it is taken without sound 
basis in reason or regard to the facts" ... . 
  
Judicial review of a determination by the SLA "is 
limited to the grounds invoked by the agency" ... . 
"If those grounds are inadequate or improper, the 
court is powerless to affirm the administrative 
[determination] by substituting what it considers to 
be a more adequate or proper basis" ... . 
Furthermore, reliance upon an improper basis for 
its determination requires that the determination 
be annulled, regardless of whether the SLA also 
relied, in part, upon valid considerations ... 
. Matter of Costco Wholesale Corp v New York 
State Liquor Auth, 2015 NY Slip Op 01274, 2nd 
Dept 2-11-15 
 
 

 
 
 
 

 

APPELLATE DIVISION 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01388.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01388.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00676.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00676.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00676.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00676.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01274.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01274.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01274.htm
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ADMINISTRATIVE LAW/APPEALS/CIVIL 
SERVICE LAW 

  
Appellate Court Defers to Agency Interpretation of a 

Statute When Specialized Knowledge Required 
  
The Third Department affirmed the State Budget 
Director's determination that state employees normally 
not entitled to overtime pay are eligible for overtime pay 
if they worked more than 47.5 hours in a week as a 
result of Hurricane Sandy.  Petitioners sought overtime 
pay for those who worked more than 40 hours per 
week.  The Third Department explained when an 
appellate court must defer to the statutory interpretation 
made by a state agency (the court so deferred here): 
  

Initially, we must determine whether the Budget 
Director's interpretation of Civil Service Law § 134 
(6) is entitled to deference. This Court will defer to 
the governmental agency responsible for the 
administration of a statute when interpretation of 
the language at issue requires the agency's 
expertise in the matters covered by the statute, 
but will accord no such deference when "the 
question is one of pure statutory reading and 
analysis, dependent only on accurate 
apprehension of legislative intent" ... . Although 
the Civil Service Law provides that the "workweek 
for basic annual salary" for employees who are 
eligible for overtime shall not exceed 40 hours 
(Civil Service Law § 134 [1]), overtime-ineligible 
employees are expressly excluded from the 
coverage of that section, and nothing else in the 
legislation defines the phrase "normal workweek" 
as used in Civil Service Law § 134 (6) for such 
employees or prescribes the number of hours 
contained in such a workweek. Under these 
circumstances, in our view, the number of hours 
in the "normal workweek" of an overtime-ineligible 
state employee necessarily implicates the Budget 
Director's specialized knowledge of state 
employment practices and "involves knowledge 
and understanding of underlying operational 
practices or entails an evaluation of factual data 
and inferences to be drawn therefrom" ... . 
Accordingly, this Court will defer to the Budget 
Director's determination and uphold it if it is not 
irrational or unreasonable ... . Matter of Kent v 
Cuomo, 2015 NY Slip Op 00680, 3rd Dept 1-29-
15 
  

 
 
 
 
 
 

ADMINISTRATIVE LAW/EDUCATION-
SCHOOL LAW/EMPLOYMENT 

LAW/ARBITRARY AND CAPRICIOUS 
STANDARD 

  
"Arbitrary and Capricious" Defined/Criteria for 

Elimination of a Public-Employee Position Explained 
  
In affirming the school district's actions in creating a new 
position and eliminating an existing position, the Fourth 
Department explained the relevant review standards: 
  

"The arbitrary or capricious test chiefly relates to 
whether a particular action should have been 
taken or is justified . . . and whether the 
administrative action is without foundation in fact' 
. . . Arbitrary action is without sound basis in 
reason and is generally taken without regard to 
the facts... . * * * 
  
"It is well established that a public employer may 
abolish civil service positions for the purposes of 
economy or efficiency . . . , but it may not act in 
bad faith in doing so . . . , nor may it abolish 
positions as a subterfuge to avoid the statutory 
protection afforded civil servants before they are 
discharged . . . A petitioner challenging the 
abolition of his or her position must establish that 
the employer in question acted in bad faith" ... 
. Matter of Ifedigbo v Buffalo Pub Schools, 
2015 NY Slip Op 01125, 4th Dept 2-6-15 

 
 

ADMINISTRATIVE LAW/LABOR 
LAW/MUNICIPAL LAW/NYS INDUSTRIAL 

BOARD OF APPEALS/EMPLOYEE 
SAFETY/CODE OF FEDERAL 

REGULATIONS 
  

Town Willfully Violated Federal Employee-Safety 
Regulations Re: Working In Permit-Required 
Confined Spaces---A Town Employee and a 

Volunteer Fireman Died After Entering a 20-Foot-
Deep Manhole 

  
The Second Department confirmed the determination of 
the NYS Industrial Board of Appeals finding that 
petitioner-town had willfully violated provisions of the 
Code of Federal Regulations (CFR) concerning the 
safety of employees required or allowed to work in 
confined spaces.  Here a town worker and a volunteer 
fireman died of asphyxiation after entering a 20-foot-
deep manhole: 
  

"If [an] employer decides that its employees will 
not enter permit [-required confined] spaces, the 
employer shall take effective measures to prevent 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00680.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00680.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00680.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01125.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01125.htm
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its employees from entering the permit spaces" 
and shall, inter alia, warn exposed employees of 
the existence and location of such spaces and the 
danger posed by them (29 CFR 1910.146[c][3]; 
see 29 CFR 1910.146[c][2]). Further, "[i]f the 
employer decides that its employees will enter 
permit spaces, the employer shall develop and 
implement a written permit space program that 
complies with [29 CFR 1910.146]" (29 CFR 
1910.146[c][4]). 

  
Here, the evidence established that the petitioner 
was aware of the requirements of the subject 
regulations. Although the petitioner allegedly 
restricted its DPW [Department of Public Works] 
employees from entering confined spaces, a 
practice existed in which its DPW employees 
entered such confined spaces. The evidence also 
showed that the petitioner did not implement a 
written permit space program for volunteer 
firefighters. In addition, the evidence 
demonstrated that the petitioner's management 
made little or no effort to communicate the 
requirements of the subject regulation to its lower 
level supervisors and employees. Thus, contrary 
to the petitioner's contention, substantial evidence 
existed in the record to support the IBA's 
determination that the petitioner willfully violated 
29 CFR 1910.146(c)(3) and (4) ... . Matter of 
Village of Tarrytown v NYS Dept of Labor, 
2015 NY Slip Op 00543, 2nd Dept 1-21-15 
 
 

ADMINISTRATIVE LAW/MEDICAID 
  

Exceptions to "Exhaustion of Administrative 
Remedies" Requirement Not Applicable---"Futility" 

and "Irreparable Harm" Not Demonstrated 
  
The Third Department determined that petitioner (a 
nursing home) could not, via an Article 78 proceeding, 
involve the courts to contest the Department of Health's 
(DOH's) calculation of Medicaid reimbursement rates 
because petitioner did not first exhaust every available 
administrative remedy.  The exceptions to the 
exhaustion requirement, futility and irreparable harm, did 
not apply: 
  

It is well settled that an administrative agency's 
determination must be challenged through every 
available administrative remedy before it can be 
challenged in the courts ... . The narrow 
exceptions to this requirement include, as 
relevant here, where an administrative challenge 
would be futile or the petitioner can demonstrate 
irreparable harm ... . Neither exception has been 
demonstrated. Matter of Schenectady Nursing 
& Rehabilitation Ctr LLC, v Shah, 2015 NY Slip 
Op 00425, 3rd Dept 1-15-15 

 

 
 

ADMINISTRATIVE LAW/MEDICAID/PUBLIC 
HEALTH LAW 

  
Regulation Properly Promulgated---Analytical 

Criteria Described in Some Depth 
  
In finding that a regulation promulgated by the 
Department of Health (DOH) was a valid exercise of 
regulatory authority, the Fourth Department noted that 
an agency need not rely on empirical studies when it 
adopts a regulation, but rather can rely on the expertise 
and experience of the agency.  The challenged 
regulation limited a specific type of Medicaid-
reimbursement to nursing homes pending an audit: 
  

...DOH had statutory authority to promulgate 10 
NYCRR 86-2.40 (m) (10) under Public Health Law 
§ 2808 (2-c) (d) and ... the regulation was not " 
out of harmony' with an applicable statute" ... . 
Although section 2808 (2-c) (d) does not explicitly 
authorize prepayment audits of residential health 
care facilities, "an agency can adopt regulations 
that go beyond the text of that legislation, 
provided that they are not inconsistent with the 
statutory language or its underlying purposes" ... . 
Moreover, we reject petitioners' contention that 
DOH usurped the role of the legislature by 
adopting 10 NYCRR 86-2.40 (m) (10). DOH has 
"inherent authority to protect the quality and value 
of services rendered by [Medicaid] providers" ... 
and, therefore, we conclude that DOH did not 
"stretch[ ] [the enabling statute] beyond its 
constitutionally valid reach" by adopting a 
regulation that allows a prepayment audit of 
Medicaid claims under certain circumstances ... . 

  
...10 NYCRR 86-2.40 (m) (10) "has a rational 
basis and is not unreasonable, arbitrary or 
capricious" ... . Contrary to petitioners' contention, 
DOH is not required to rely upon empirical studies 
when it adopts a regulation. "Although 
documented studies often provide support for an 
agency's rule making, such studies are not the 
sine que non of a rational determination" ... . 
Thus, "the commissioner [of DOH] . . . is not 
confined to factual data alone but also may apply 
broader judgmental considerations based upon 
the expertise and experience of the agency he [or 
she] heads" ... . Here, DOH adopted 10 NYCRR 
86-2.40 (m) (10) to "[e]nsure the accuracy and 
integrity of Medicaid rates that are adjusted for 
case mix data" (NY Reg, Jan. 2, 2013, at 16), and 
we conclude that adoption of the regulation was 
within DOH's authority in order to " assure[] that 
the funds which have been set aside for 
(providing medical services to the needy) will not 
be fraudulently diverted into the hands of an 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00543.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00543.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00543.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00415.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00415.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00415.htm
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untrustworthy provider of services' " ... . Matter of 
Adirondack Health-Uijlein Living Ctr v Shah, 
2015 NY Slip Op 01073, 4th Dept 2-6-15 
 
 

ANIMAL LAW/HABEAS CORPUS 
  

Because the Habeas Corpus Petition Sought the 
Transfer of Kiko, A Chimpanzee, to Another Facility, 
Rather than Immediate Release, the Petition Must Be 

Denied, Regardless of Whether Kiko is Deemed a 
Person for Purposes of the Writ 

  
The Fourth Department determined that a habeas 
corpus petition seeking the transfer of a chimpanzee, 
Kiko, to a facility with better conditions could not be 
granted, even if Kiko is deemed a person, because the 
petition did not seek Kiko's immediate release: 
  

Regardless of whether we agree with petitioner's 
claim that Kiko is a person within the statutory 
and common-law definition of the writ, " habeas 
corpus relief nonetheless is unavailable as [that] 
claim[], even if meritorious, would not entitle [Kiko] 
to immediate release' " ... . It is well settled that a 
habeas corpus proceeding must be dismissed 
where the subject of the petition is not entitled to 
immediate release from custody ... . Here, 
petitioner does not seek Kiko's immediate 
release, nor does petitioner allege that Kiko's 
continued detention is unlawful. Rather, petitioner 
seeks to have Kiko placed in a different facility 
that petitioner deems more appropriate. Matter of 
Nonhuman Rights Project Inc v Presti, 2015 
NY Slip Op 00085, 4th Dept 1-2-15 
 

 
ANTITRUST/GENERAL BUSINESS 

LAW/DONNELLY ACT/CORPORATION LAW 
  

Elements of Civil Antitrust Action Under the General 
Business Law (Donnelly Act) Explained/Corporate 

Officers Can Be Individually Liable 
  
The Fourth Department determined there were 
questions of fact re: the civil antitrust action and the 
related individual liability of corporate officers: 
  

... [T]he court erred in granting those parts of 
defendants' motions for summary judgment 
dismissing the fourth cause of action against 
them, alleging unfair competition and restraint of 
trade in violation of General Business Law § 340 
(1) (hereafter, Donnelly Act), and we therefore 
modify the judgment accordingly. ... "A party 
asserting a violation of the Donnelly Act is 
required to (1) identify the relevant product 
market; (2) describe the nature and effects of the 
purported conspiracy; (3) allege how the 

economic impact of that conspiracy is to restrain 
trade in the market in question; and (4) show a 
conspiracy or reciprocal relationship between two 
or more entities" ... . The Court of Appeals has 
recognized, however, "that neither the Donnelly 
Act nor the Sherman Act, after which it was 
modeled, has been interpreted as prohibiting 
every agreement that has the effect of restraining 
trade, no matter how minimal. Instead, as 
construed by State and Federal courts, the 
antitrust laws prohibit only unreasonable' 
restraints on trade" ... . * * * 
  
"[C]orporate officer[s] can also be held liable in 
civil antitrust actions" under the Donnelly Act, and 
there are triable issues of fact regarding their 
participation in the alleged corporate antitrust 
violations ... . Radon Corp of Am Inc v National 
Radon Safety Bd. 2015 NY Slip Op 01365, 4th 
Dept 2-13-15 
 
 

APPEALS 
  

Appendix Incomplete---Appeal Dismissed 
  
The Second Department dismissed an appeal because 
the appendix did not include necessary documents: 
  

"An appellant who perfects an appeal by using 
the appendix method must file an appendix that 
contains all the relevant portions of the record in 
order to enable the court to render an informed 
decision on the merits of the appeal" ... . "The 
appendix shall contain those portions of the 
record necessary to permit the court to fully 
consider the issues which will be raised by the 
appellant and the respondent" (22 NYCRR 
670.10-b[c][1]; see CPLR 5528[a][5]...), including 
"material excerpts from transcripts of testimony or 
from papers in connection with a motion" ..., and 
critical exhibits (see 22 NYCRR 670.10-
b[c][1][vi]). Here, the plaintiff omitted from her 
appendix critical exhibits and material excerpts 
from transcripts of testimony. These omissions 
"inhibit the court's ability to render an informed 
decision on the merits of the appeal" ... . 
Accordingly, the appeal must be 
dismissed. Beizer v Swedish, 2015 NY Slip Op 
01229, 2nd Dept 2-11-15 

  
Determinative, Purely Legal Arguments Raised for 

the First Time on Appeal May Be Considered by the 
Appellate Court 

  
In the context of a mortgage foreclosure action, the First 
Department noted that arguments raised for the first time 
on appeal may be considered if the issues are 
determinative and present purely legal arguments 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01073.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01073.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01073.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00085.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00085.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00085.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01365.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01365.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01365.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01229.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01229.htm
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without raising new facts.  Bank of NY v Arthur, 2015 
NY Slip Op 01392, 1st Dept 2-17-15 

  
 

APPEALS/ADMINISTRATIVE 
LAW/RIPENESS/MUNICIPAL LAW 

  
Municipal Action Re: a Mining Permit Not Ripe for 

Review 
  
In finding that the issue was not ripe for review, the Third 
Department explained the relevant analytical criteria: 
  

A municipal action is ripe for judicial review if it 
"impose[s] an obligation, den[ies] a right or fix[es] 
some legal relationship as a consummation of the 
administrative process" ... . Such a determination 
requires a "pragmatic evaluation of whether the 
decision-maker has arrived at a definitive position 
on the issue that inflicts an actual, concrete injury" 
... . 

  
* * * ... [A]ny harm to petitioner at this stage is 
merely speculative, may be ameliorated by further 
proceedings and is insufficient to warrant judicial 
review... . Matter of Troy Sand & Gravel Co Inc 
v Town of Nassau, 2015 NY Slip Op 01517, 3rd 
Dept 2-19-15 
 
 

APPEALS/FUGITIVE DISENTITLEMENT 
DOCTRINE/FAMILY LAW 

  
Appeal Dismissed Pursuant to Fugitive 

Disentitlement Doctrine Reinstated Upon Posting of 
a Bond 

  
The Fourth Department, which had previously dismissed 
respondent's appeal pursuant to the fugitive 
disentitlement doctrine, reinstated the appeal upon 
respondent's posting a $25,000 bond: 
  

We previously dismissed respondent's appeal 
from an "order of dismissal" entered by Family 
Court upon declining to sign an order to show 
cause seeking to vacate two orders entered on 
respondent's default. One of the orders 
determined that respondent was in willful violation 
of a child support order, and the other order 
committed him to a term of six months of 
incarceration ... . The court also issued a warrant 
for respondent's arrest ... . We determined that 
the fugitive disentitlement theory applied both to 
respondent's order to show cause to vacate the 
default orders and to the subsequent appeal ... . 
We nevertheless granted respondent leave to 
move to reinstate his appeal upon the posting of 
an undertaking in the amount of $25,000 with the 

court within 60 days of service of our order with 
notice of entry ... . Respondent timely posted the 
undertaking and his motion to reinstate the appeal 
was granted by this Court. 

  
"The principal rationales for the doctrine [of 
fugitive disentitlement] include: (1) assuring the 
enforceability of any decision that may be 
rendered against the fugitive; (2) imposing a 
penalty for flouting the judicial process; (3) 
discouraging flights from justice and promoting 
the efficient operation of the courts; and (4) 
avoiding prejudice to the nonfugitive party"... . By 
posting an undertaking in the amount of the child 
support arrears, we conclude that respondent has 
demonstrated that he is not flouting the judicial 
process and has provided a means of 
enforcement of the court's order determining the 
amount of child support arrears in the event that 
the court's determination is unchanged (see 
Family Ct Act § 471; CPLR 2502 [c]). We 
conclude that the fugitive disentitlement theory no 
longer applies to respondent ... , and thus we 
reverse the order insofar as appealed from and 
remit the matter to Family Court to determine 
respondent's application to vacate the orders 
entered on his default and the warrant for his 
arrest. Matter of Shehatou v Louka, 2015 NY 
Slip Op 00086, 4th Dept 1-2-15 
 

 
APPEALS/MOTION IN 

LIMINE/NEGLIGENCE/EVIDENCE/LEGAL 
MALPRACTICE/CONTINUOUS 
REPRESENTATION DOCTRINE 

  
Order Granting a Motion In Limine Is Appealable If It 
Effectively Limits the Presentation of a Legal Theory 

at Trial 
  
The Fourth Department determined the order granting 
defendant's motion in limine was appealable because 
the order limited the theories available for use at trial, not 
merely the admissibility of evidence (which would not be 
appealable).  The Fourth Department found that the 
motion in limine should not have been granted because 
it effectively precluded plaintiffs from introducing 
evidence of continuous representation which may have 
tolled the statute of limitations in this legal malpractice 
action: 
  

In the order on appeal, the court granted 
defendants' motions to preclude plaintiffs from 
introducing evidence that any of the defendants 
represented plaintiffs with respect to any issue 
other than an issue in the context of a medical 
malpractice action against a physician. The effect 
of that order was to limit plaintiffs to introducing 
evidence that, in 1994, one of the defendants 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01392.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01392.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01517.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01517.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01517.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00086.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00086.htm
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made a statement to Gary M. Dischiavi (plaintiff) 
indicating that the medical malpractice action was 
not viable. 

  
We note at the outset that, although the parties do 
not address the appealability of this order 
determining a motion in limine, we conclude that 
plaintiffs may appeal from the order at issue ... . 
"Generally, an order ruling [on a motion in limine], 
even when made in advance of trial on motion 
papers constitutes, at best, an advisory opinion 
which is neither appealable as of right nor by 
permission" ... . This Court has noted, however, 
that "there is a distinction between an order that 
limits the admissibility of evidence,' which is not 
appealable . . . , and one that limits the legal 
theories of liability to be tried' or the scope of the 
issues at trial, which is appealable" ... . Here, the 
order precluded the introduction of the vast 
majority of the evidence on the issue whether 
defendants continued to represent plaintiffs so as 
to toll the statute of limitations, and thus it is 
appealable because it limits the scope of the 
issues at trial ... . Dischiavi v Calli, 2015 NY Slip 
Op 01116, 4th Dept 2-6-15 

  
 

ARBITRATION 
  

Analytical Criteria for Confirmation of an Arbitration 
Award Described 

  
The Second Department explained the analytical criteria 
for confirmation of an arbitration award.  The court noted 
that an arbitrator does not have the power to award 
punitive damages: 
  

"The court shall confirm an award upon 
application of a party made within one year after 
its delivery to him [or her], unless the award is 
vacated or modified upon a ground specified in 
section 7511" (CPLR 7510). "An arbitration award 
is indefinite or nonfinal for purposes of CPLR 
7511 and subject to vacatur only if it leaves the 
parties unable to determine their rights and 
obligations, if it does not resolve the controversy 
submitted or if it creates a new controversy'" ... . 
"An award is final and definite if the computation 
of the award is so clear and specific that the 
determination of the amounts owing is merely an 
accounting calculation" ... . Matter of Olidort v 
Pewzner, 2015 NY Slip Op 01278, 2nd Dept 2-
11-15 

 
 
 
 
 

Criteria for Vacation of an Arbitration Award 
Explained (Not Met Here) 

  
The Second Department explained the criteria for 
vacation of an arbitration award: 
  

A party seeking to overturn an arbitration award 
on one or more grounds stated in CPLR 
7511(b)(1) bears a "heavy burden" ... , and must 
establish a ground for vacatur by clear and 
convincing evidence ... . An arbitration award 
must be vacated if a party's rights were impaired 
by an arbitrator who "exceeded his [or her] power 
or so imperfectly executed it that a final and 
definite award upon the subject matter submitted 
was not made" (CPLR 7511[b][1][iii]). An arbitrator 
exceeds his or her power where the "award 
violates a strong public policy, is irrational or 
clearly exceeds a specifically enumerated 
limitation on the arbitrator's power" ... . An award 
will be vacated as indefinite only if it leaves the 
parties unable to determine their rights and 
obligations, if it does not resolve the controversy 
submitted, or if it creates a new controversy ... 
. Matter of Quality Bldg Constr LLC, 2015 NY 
Slip Op 01643, 2nd Dept 2-25-15 

 
 

ARBITRATION/APPEALS/INSURANCE LAW 
  

Whether Arbitrator Erred In Applying the Applicable 
Law Is Beyond the Courts' Review Powers 

  
In affirming the arbitrator's award re: no-fault benefits, 
the Second Department explained the courts' limited 
review powers (re: arbitration awards): 
  

"Consistent with the public policy in favor of 
arbitration, the grounds specified in CPLR 7511 
for vacating or modifying a no-fault arbitration 
award are few in number and narrowly applied" ... 
. Here, Allstate failed to demonstrate the 
existence of any of the statutory grounds for 
vacating the master arbitrator's award. In addition, 
the determination of the master arbitrator 
confirming the original arbitration award had 
evidentiary support and a rational basis ... . "It is 
not for [the court] to decide whether [the master] 
arbitrator erred [in applying the applicable law]" ... 
. Matter of Allstate Ins v Westchester Med 
Group, 2015 NY Slip Op 00876, 2nd Dept 2-4-
15 
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ARBITRATION/CIVIL 
PROCEDURE/STATUTE OF 

LIMITATIONS/APPEALS 
  

Twenty-Day Time-Limit for Making an Application to 
Stay Arbitration Starts When the Notice or Demand 
for Arbitration Is Received, Not When It Is Mailed/An 
Application for a Stay of Arbitration Is "Made" When 

It Is Filed/Appellate Court May Consider a Purely 
Legal Issue Raised for the First Time on Appeal 

  
The First Department determined the twenty-day time-
limit for an application to stay arbitration, when the notice 
or demand for arbitration is sent by mail, runs from the 
date the notice or demand is actually received.  The 
court further noted that it can rule on a purely legal 
question raised for the first time on appeal: 
  

Even though CPLR 7503(c) says, "An application 
to stay arbitration must be made by the party 
served [with a notice or demand for arbitration] 
within twenty days after service upon him of the 
notice or demand" (emphasis added), case law 
establishes that, when the notice or demand is 
mailed — as it was in the case at bar — "[t]he 
notice to arbitrate does not start the time to 
respond until receipt"... . * * * 
  
The issue of whether an application to stay 
arbitration is "made" (CPLR 7503[c]) when the 
petition is filed, as opposed to when it is served, is 
a purely legal one; hence, it "may properly be 
considered by this Court for the first time on 
appeal" ... . In fact, an application is made when 
the petition is filed ... . Matter of Travelers Prop 
Cas Co of Am v Archibald, 2015 NY Slip Op 
00465, 1st Dept 1-20-15 
  
  

ARBITRATION/FAMILY LAW/JURISDICTION 
  

Custody and Visitation Can Only Be Determined by a 
Court---Custody and Visitation Arbitration-Award 

Invalid/However Child Support Can Be the Subject of 
Arbitration 

  
The Second Department determined Supreme Court 
should not have confirmed the arbitration award to the 
extent the award dealt with custody and 
visitation.  Custody and visitation can be addressed only 
in the courts.  However, Supreme Court properly 
confirmed the arbitrator's child support award, as there 
was no showing the award failed to comply with the 
Child Support Standards Act: 
  

Although the parties consented to arbitration of 
custody and visitation matters, they had no power 
to do so. "Disputes concerning child custody and 
visitation are not subject to arbitration as the 

court's role as parens patriae must not be 
usurped'" ... . Accordingly, that branch of the 
petition which was to confirm the custody and 
visitation provisions of the arbitration award 
should have been denied, and the matter must be 
remitted to the Supreme Court, Kings County, for 
a hearing and determination as to the issues of 
custody and visitation ... . 

  
An arbitration award concerning child support 
may be vacated on public policy grounds if it fails 
to comply with the Child Support Standards Act 
(Domestic Relations Law § 240[1-b]; hereinafter 
the CSSA) and is not in the best interests of the 
children ... . Here, the father failed to demonstrate 
that the award of child support was incompatible 
with the objectives of the CSSA and that it was 
not in the best interests of the children. Matter of 
Goldberg v Goldberg, 2015 NY Slip Op 00539, 
2nd Dept 1-21-15 
  
 

ARBITRATION/MUNICIPAL 
LAW/UNIONS/COLLECTIVE BARGAINING 

AGREEMENT/EMPLOYMENT LAW 
  

Supreme Court Should Determine Only the 
Threshold Issue of Whether a Matter Is Arbitrable as 
Encompassed by the General Subject Matter of the 

Collective Bargaining Agreement Without 
Considering the Merits of the Underlying Claim 

(Which Should Be Left to the Arbitrator) 
  
The Fourth Department determined Supreme Court 
erred when it held that the parties had not agreed to 
arbitrate the issue (concerning a promotion).  The Fourth 
Department explained the criteria, noting that Supreme 
Court should not have been concerned with the merits of 
the underlying claim, but rather only the threshold issue 
of arbitrability: 
  

The issue is governed by the Court of Appeals' 
two-prong test to determine "whether a grievance 
is arbitrable" ... . In the first prong of the test, 
known as "the may-they-arbitrate' prong," we "ask 
whether there is any statutory, constitutional or 
public policy prohibition against arbitration of the 
grievance" ... . If arbitration is not prohibited, we 
then in the second prong "examine the CBA 
[collective bargaining agreement] to determine if 
the parties have agreed to arbitrate the dispute at 
issue," which is known as "the did-they-agree-to-
arbitrate' prong" ... . 

  
...Supreme Court erred in concluding that the 
parties did not agree to arbitrate this issue. "It is 
well settled that, in deciding an application to stay 
or compel arbitration under CPLR 7503, the court 
is concerned only with the threshold 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00465.htm
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http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00539.htm
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determination of arbitrability, and not with the 
merits of the underlying claim" ... . ...  "Where, as 
here, there is a broad arbitration clause and a 
reasonable relationship' between the subject 
matter of the dispute and the general subject 
matter of the parties' collective bargaining 
agreement, the court should rule the matter 
arbitrable, and the arbitrator will then make a 
more exacting interpretation of the precise scope 
of the substantive provisions of the [collective 
bargaining agreement], and whether the subject 
matter of the dispute fits within them' " ... . Matter 
of County of Herkimer v Civil Serv Employees 
Assn Inc, 2015 NY Slip Op 00125, 4th Dept 1-2-
15 

 
 

ATTORNEY DISQUALIFICATION/CONFLICT 
OF INTEREST 

  
Conflict of Interest Waived Where Respondent Knew 
of the Conflict and Participated in Prior Proceedings 

for Some Time 
  
The Fourth Department determined a disqualifying 
conflict of interest existed between respondent and 
petitioner's attorney, but that respondent had waived the 
conflict by participating in prior aspects of the case 
without objection: 
  

...[R]espondent established that she had a prior 
attorney-client relationship with petitioner's 
attorney, that the issues in the two litigations are 
substantially related, each involving ownership of 
the same parcel of property, and that her interests 
are adverse to those of petitioner ... . Usually, that 
would create an "irrebuttable presumption of 
disqualification" ..., but many courts have 
nevertheless denied disqualification upon finding 
that a party has waived any objection to the 
purported conflict of interest ... . 

  
In determining whether a party has waived any 
objection to a conflict of interest, "courts consider 
when the challenged interests became materially 
adverse to determine if the party could have 
moved [for disqualification] at an earlier time . . . If 
a party moving for disqualification was aware or 
should have been aware of the facts underlying 
an alleged conflict of interest for an extended 
period of time before bringing the motion, that 
party may be found to have waived any objection 
to the other party's representation . . . Further, 
where a motion to disqualify is made in the midst 
of litigation where the moving party knew of the 
alleged conflict of interest well before making the 
motion, it can be inferred that the motion was 
made merely to secure a tactical advantage"... 

. Matter of David C Peters, 2015 NY Slip Op 
00042, 4th Dept 1-2-15 
 
 

ATTORNEY DISQUALIFICATION/CONFLICT 
OF INTEREST/RULES OF PROFESSIONAL 

CONDUCT 
  

Plaintiff Not Entitled to Disqualification of a 
Defendant's Law Firm---Relevant Communication 

Did Not Have the Potential to Be Significantly 
Harmful to Plaintiff---Information Was Generally 

Known 
  
The First Department, in a full-fledged opinion by Justice 
Saxe, reversed Supreme Court finding that a 
communication between plaintiff and an attorney in a law 
firm representing a defendant did not require 
disqualification of the firm.  The contents of the 
communication did not have the potential to be 
significantly harmful to plaintiff because the relevant 
information was generally known: 
  

A movant seeking disqualification of an 
opponent's counsel bears a heavy burden ... . A 
party has a right to be represented by counsel of 
its choice, and any restrictions on that right "must 
be carefully scrutinized" ... . This right is to be 
balanced against a potential client's right to have 
confidential disclosures made to a prospective 
attorney subject to the protections afforded by an 
attorney's fiduciary obligation to keep confidential 
information secret (see New York Rules of 
Professional Conduct [22 NYCRR 1200.0] rule 
1.18...). Courts should also examine whether a 
motion to disqualify, made during ongoing 
litigation, is made for tactical purposes, such as to 
delay litigation and deprive an opponent of quality 
representation ... . The decision of whether to 
grant a motion to disqualify rests in the discretion 
of the motion court ... . 
  
Issues relating to the prospective client 
relationship based on events that occurred after 
April 2009 are governed by Rule 1.18 of the Rules 
of Professional Conduct (22 NYCRR 1200.0), 
rather than the repealed DR 5-108 (22 NYCRR 
1200.27). ... 
  
The former Code of Professional Responsibility 
did not have a specific rule that governed 
disclosures during a prospective client 
consultation. Rule 1.18 of the Rules of 
Professional Conduct fills that void. It provides: 

  
"(a) A person who discusses with a lawyer 
the possibility of forming a client-lawyer 
relationship with respect to a matter is a 
prospective client.' 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00125.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00125.htm
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http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00042.htm
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"(b) Even when no client-lawyer 
relationship ensues, a lawyer who has had 
discussions with a prospective client shall 
not use or reveal information learned in the 
consultation, except as Rule 1.9 would 
permit with respect to information of a 
former client. 
"(c) A lawyer subject to paragraph (b) shall 
not represent a client with interests 
materially adverse to those of a 
prospective client in the same or 
substantially related matter if the lawyer 
received information from the prospective 
client that could be significantly harmful to 
that person in the matter, except as 
provided in paragraph (d). If a lawyer is 
disqualified from representation under this 
paragraph, no lawyer in a firm with which 
that lawyer is associated may knowingly 
undertake or continue representation in 
such a matter, except as provided in 
paragraph (d)" ... . 

  
Thus, where a prospective client consults an 
attorney who ultimately represents a party 
adverse to the prospective client in matters that 
are substantially related to the consultation, the 
prospective client is entitled to obtain the 
attorney's disqualification only if it is shown that 
the information related in the consultation "could 
be significantly harmful" to him or her in the same 
or substantially related matter (...Rule 
1.18[c]).  Mayers v Stone Castle Partners LLC, 
2015 NY Slip Op 00295, 1st Dept 1-8-15 

  
 

ATTORNEY'S FEES/CHARGING 
LIEN/DISCHARGE OF 

ATTORNEY/JUDICIARY LAW 
  

Client's Motion to Quash Attorney's Charging Lien 
Properly Granted Without a Hearing/No "Conflicting 

Facts" Concerning Whether the Attorney Was 
Discharged Was For Cause 

  
The Second Department determined the client's motion 
to quash the attorney's charging lien was properly 
granted (without a hearing) because the attorney failed 
to raise a question of fact whether his discharge was for 
cause: 
  

A client has "an absolute right, at any time, with or 
without cause, to terminate the attorney-client 
relationship by discharging the attorney" ... . 
"Where an attorney's representation terminates 
upon mutual consent, and there has been no 
misconduct, no discharge for just cause, and no 
unjustified abandonment by the attorney, the 
attorney maintains his or her right to enforce the 

statutory lien" (...see Judiciary Law § 475...). In 
contrast, "[a]n attorney who is discharged for 
cause . . . is not entitled to compensation or a 
lien" ... . "Where there are conflicting claims as to 
whether an outgoing attorney was discharged 
with or without cause, a hearing is necessary to 
resolve such dispute" ... . 

  
On his motion to quash Wilson's charging lien, 
Romero submitted evidence in support of his 
contention that the plaintiff had discharged Wilson 
for cause. In opposition, Wilson failed to dispute 
or address Romero's factual assertions and, thus, 
there were no "conflicting claims" as to whether 
the discharge was for cause ... . Sacarello v City 
of New York, 2015 NY Slip Op 00350, 2nd Dept 
1-14-15 
 
 

BANKING LAW/LETTERS OF 
CREDIT/CONTRACT LAW 

  
Conditions Spelled Out in an Irrevocable Stand-By 

Letter of Credit Had Been Complied With by the 
Defendant---Plaintiff's Fraud Cause of Action 

Dismissed 
  
The Second Department determined the defendant had 
properly sought (and been paid by the bank) funds 
pursuant to an irrevocable standby letter of credit (LOC) 
which was executed by the plaintiff in favor of defendant 
because the conditions spelled out in the LOC had been 
complied with. The court explained the relevant 
analytical criteria: 
  

"Letters of credit are commercial instruments that 
provide a seller or lender (the beneficiary) with a 
guaranteed means of payment from a 
creditworthy third party (the issuer) in lieu of 
relying solely on the financial status of a buyer or 
borrower (the applicant). Historically, letters of 
credit have been used to assure predictability and 
stability in mercantile transactions by diminishing 
a seller's risk of nonpayment and a buyer's risk of 
nondelivery due to insufficient funds" ... . "By 
issuing a letter of credit, the [bank] undertakes an 
obligation to pay the beneficiary, or his [or her] 
transferee if the letter is negotiable, from the 
account of its customer" ... . Generally, stand-by 
letters of credit are "meant to be drawn upon only 
in the event that its applicant fails to make a direct 
payment to the beneficiary . . . For this reason, to 
collect upon a stand-by [letter of credit], the 
beneficiary . . . must present to the issuing bank a 
default letter stating that the debt had not been 
satisfied as of a specified date" ... . However, 
"letters of credit must be strictly construed and 
performed in compliance with their stated terms" 
... . The rationale for this rule is rooted in the 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00295.htm
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purpose of letters of credit: " [b]y conditioning 
payment solely upon the terms set forth in the 
letter of credit, the justifications for an issuing 
bank's refusal to honor the credit are severely 
restricted, thereby assuring the reliability of letters 
of credit as a payment mechanism'" ... . 
Accordingly, "to make an issuing bank's payment 
obligation conditional, the parties must clearly and 
explicitly set forth that requirement on the face of 
the letter of credit" ... . 
  
The ... defendants demonstrated their prima facie 
entitlement to judgment as a matter of law 
dismissing the cause of action to recover 
damages for fraud, since in [defendant's] letter to 
[the bank], it accurately and truthfully represented 
to [the bank] that [defendant] was the beneficiary 
of the LOC, and satisfied the two conditions set 
forth in the LOC pursuant to which payment would 
be made to it, to wit, by (1) referencing the LOC 
number, and (2) attaching the LOC. Weiss v 
Benetton USA Corp, 2015 NY Slip Op 00360, 
2nd Dept 1-14-15 
 

 
CIVIL PROCEDURE 

  
Abuse of Discretion to Grant Motion for Leave to 

Amend Answer On the Eve of Trial 
  
The Second Department determined Supreme Court 
should not have granted defendant's motion for leave to 
amend his answer, which was made long after the action 
had been certified for trial: 
  

While leave to amend a pleading shall be freely 
granted (see CPLR 3025[b]), a motion for leave to 
amend is committed to the broad discretion of the 
court ... . "In exercising its discretion, the court 
should consider how long the party seeking the 
amendment was aware of the facts upon which 
the motion was predicated [and] whether a 
reasonable excuse for the delay was offered" ... . 
Generally, in the absence of prejudice or surprise 
to the opposing party, leave to amend pleadings 
should be freely granted unless the proposed 
amendment is palpably insufficient or patently 
devoid of merit ... . 

  
"However, where the application for leave to 
amend is made long after the action has been 
certified for trial, judicial discretion in allowing 
such amendments should be discrete, 
circumspect, prudent, and cautious'" ... . 
"Moreover, when . . . leave is sought on the eve 
of trial, judicial discretion should be exercised 
sparingly" ... . Yong Soon Oh v Hua Jin, 2015 
NY Slip Op 00362, 2nd Dept 1-14-15 

  

  
Failure to Strictly Comply with the Service 

Instructions in the Court's Order to Show Cause 
(Which Included Service by E-Mail and Text 

Message) Required Dismissal of the Petitions 

  
The Third Department determined the failure to comply 
with the service instructions in Family Court's order to 
show cause required the dismissal of the petitions: 
  

Strict compliance with court-directed methods of 
service is necessary in order for the court to 
obtain personal jurisdiction over a 
respondent/defendant ... . Here, petitioner's 
counsel drafted and presented Family Court with 
a proposed order directing service pursuant to 
CPLR 308 (5). Specifically, the order required that 
the amended orders to show cause and petitions 
be served on two attorneys who had represented 
respondent in unrelated litigation and, further, that 
substituted service be completed as follows: 

  
"2. By serving [respondent] at [two known] 
email addresses [and] by including with 
such emails copies of the [p]etitions, this 
[o]rder, and the [o]rders to show cause 
filed by [p]etitioner in support of the 
[p]etitions, in PDF format, each of such 
emails to be sent on or before April 28, 
2014; and 

  
3. By sending [respondent] an SMS/text 
message at [a known] subscriber number . 
. . advising her of the pendency of the two 
above-captioned proceedings and advising 
her to access her email addresses as set 
forth in paragraph 2 herein, to review this 
[o]rder and the contents of the attached 
PDF files and to contact her attorneys . . . 
for copies of the [o]rders to show cause 
and [p]etitions upon whom these papers 
have been served on her behalf, said text 
to be sent on or before April 28, 2014." 

  
Despite the fact that petitioner's counsel created 
the terms upon which substituted service of 
process would be deemed sufficient, the record 
demonstrates that petitioner's compliance with 
such terms was lacking. As to the email 
requirement, petitioner's affidavit of service states 
that respondent was served on April 28, 2014 via 
two separate email addresses, as per Family 
Court's order, and that both emails were returned 
as undeliverable. While neither dictates of due 
process nor Family Court's order required proof 
that respondent actually received notice of the 
proceedings ... , we observe that the affidavit of 
email service fails to state that the documents 
were, in fact, delivered to respondent in a PDF 
format. 
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Of greater concern, however, is the manner in 
which petitioner conducted service by text 
message. As to that particular mode of delivery, 
petitioner's process server averred that, on April 
28, 2014, he sent respondent a text message 
stating that "[p]aternity and custody petitions have 
been filed by [petitioner] regarding [the child]. 
Your court date in [Family Court] is May 21, 2014 
at 9AM. Your failure to appear may result in a 
custody order and default. Contact [respondent's 
attorneys] for copies of these documents." Having 
neglected to state in the text message, as 
expressly required in Family Court's order, that 
respondent should access her email accounts to 
review the documents that had been served in a 
PDF format by email and that the text message 
was being sent by virtue of Family Court's order, 
we agree with Family Court's determination that 
such substituted service was insufficient to confer 
personal jurisdiction over respondent ... . Matter 
of Keith X v Kristin Y, 2015 NY Slip Op 00429, 
3rd Dept 1-15-15 

  
 

Time-Limit for Serving a Complaint Was Never 
Triggered Because the Summons with Notice Was 
Filed But Not Yet Served at the Time Defendants 
Served a Notice of Appearance and Demand for a 

Complaint 
  
The Second Department reversed Supreme Court 
finding that the time-limit associated with a notice of 
appearance and a demand for a complaint was never 
triggered because the notice of appearance and demand 
for a complaint were made before defendants were 
served with the summons with notice (the summons with 
notice was filed but never served here): 
  

The plaintiffs commenced this action by filing a 
summons with notice. It is undisputed that the 
summons with notice was never served on the 
defendants... . * * * 
  
An action may be commenced "by filing a . . . 
summons with notice" (CPLR 304[a]...). "Service 
of the . . . summons with notice . . . shall be made 
within one hundred twenty days after the 
commencement of the action or proceeding" 
(CPLR 306-b...). "If the complaint is not served 
with the summons, the defendant may serve a 
written demand for the complaint" (CPLR 
3012[b]). "Service of the complaint shall be made 
within twenty days after service of the demand" 
(id.). "If no demand is made, the complaint shall 
be served within twenty days after service of the 
notice of appearance" ... . "The court upon motion 
may dismiss the action if service of the complaint 
is not made as provided in this subdivision" ... . 

  

As this Court has previously recognized, "[n]o 
provision is made for an appearance or a demand 
for a complaint before the summons is served" ... 
. A demand for a complaint pursuant to CPLR 
3012(b) prior to service of the summons is 
premature and does not invoke the time 
limitations of CPLR 3012(b) ... . 
  
Here, since the summons with notice had never 
been served, the notice of appearance and 
demand for a complaint was a nullity and the 20-
day period within which the complaint had to be 
served pursuant to CPLR 3012(b) had not begun 
to run ... . Accordingly, the Supreme Court did not 
have the authority to dismiss the action for failure 
to timely serve a complaint pursuant to CPLR 
3012(b) ... . Ryan v High Rock Dev LLC, 2015 
NY Slip Op 00519, 2nd Dept 1-21-15 

 
 Action Should Not Have Been Dismissed Pursuant 

to CPLR 3211 (a)(4)---Action Was Not "Sufficiently 
Similar" to Pending Action  

  
The Second Department determined Supreme Court 
should not have dismissed an action pursuant to CPLR 
3211 (a)(4) because the dismissed action was not 
"sufficiently similar" to a pending action.  The initial 
personal injury action stemmed from alleged Labor Law 
violations. The second action, alleging a fraudulent 
conveyance, stemmed from the defendant's transfer of 
the property where plaintiff was injured: 
  

Pursuant to CPLR 3211(a)(4), a court has broad 
discretion in determining whether an action 
should be dismissed on the ground that there is 
another action pending between the same parties 
for the same cause of action ... . A court may 
dismiss an action pursuant to CPLR 3211(a)(4) 
where there is a substantial identity of the parties, 
the two actions are sufficiently similar, and the 
relief sought is substantially the same ... . It is not 
necessary that "the precise legal theories 
presented in the first action also be presented in 
the second action" ... . The critical element is 
whether both suits arise out of the same subject 
matter or series of alleged wrongs ... . 

  
Here, the personal injury action and the instant 
action do not arise out of the same subject matter 
or series of alleged wrongs, and do not seek the 
same or substantially similar relief. The personal 
injury action arises from the defendants' alleged 
breach of Labor Law § 200 and the common-law 
duty to provide a safe workplace, and their 
alleged violations of the safety requirements 
imposed on property owners by Labor Law §§ 
240(1) and 241(6). The sole relief sought in the 
personal injury action is a money judgment for 
damages. The instant action arises from the post-
accident transfer ..., and the plaintiff seeks 
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various relief authorized by Debtor and Creditor 
Law article 10, including setting aside the alleged 
fraudulent conveyance. Contrary to the 
defendants' contention, the claims asserted in 
both actions are not "sufficiently similar" to 
warrant dismissal simply because the plaintiff 
raised an argument pertaining to constructive 
fraud as a basis for the imposition of liability ... for 
violation of Labor Law § 240(1) in the personal 
injury action. Jadron v 10 Leonard St LLC, 2015 
NY Slip Op 00730, 2nd Dept 1-28-15 

 
Motion for Discontinuance Without Prejudice Should 
Not Have Been Granted Because It Allowed Movant 

to Escape Potentially Adverse Determinations 
  
The Second Department determined Supreme Court 
should not have granted plaintiffs' motion for a 
discontinuance without prejudice, a motion made in 
response to defendant's (Parkway's) motion to dismiss 
for failure to respond to Parkway's 90-day notice: 
  

"A motion for leave to discontinue an action 
without prejudice should be granted unless there 
are reasons which would justify its denial" ... . 
Such a determination "rests within the sound 
discretion of the court," and the motion should be 
granted "[i]n the absence of special 
circumstances, such as prejudice to a substantial 
right of the defendant, or other improper 
consequences" ..., including an adverse 
determination of the court ..., or the 
consequences of a potentially adverse 
determination ... . 

  
Here, the plaintiffs cross-moved, inter alia, for 
leave to discontinue the action without prejudice 
in response to Parkway's separate motion 
pursuant to CPLR 3216 to dismiss the complaint 
on the ground that the plaintiffs had failed to 
timely respond to its 90-day notice. The Supreme 
Court's determination to grant that branch of the 
plaintiffs' cross motion which was for leave to 
discontinue the action without prejudice allowed 
the plaintiffs to avoid the potentially adverse 
consequences of having failed to timely respond 
to Parkway's 90-day notice (see CPLR 3216), and 
an adverse determination of Parkway's motion for 
summary judgment. Baez v Parkway Mobile 
Homes Inc, 2015 NY Slip Op 01596, 2nd Dept 
2-25-15 

  
 
 
 
 
 

CIVIL PROCEDURE/AFFIRMATIVE 
DEFENSES 

  
Criteria for Determining Motions to Dismiss 

Affirmative Defenses Explained 
  
The Second Department explained the analytical criteria 
for determining motions to dismiss affirmative defenses: 
  

Pursuant to CPLR 3211(b), "[a] party may move 
for judgment dismissing one or more defenses, on 
the ground that a defense is not stated or has no 
merit" (CPLR 3211[b]). When moving to dismiss 
an affirmative defense, the plaintiff bears the 
burden of demonstrating that the affirmative 
defense is "without merit as a matter of law" ... . 
"In reviewing a motion to dismiss an affirmative 
defense, the court must liberally construe the 
pleadings in favor of the party asserting the 
defense and give that party the benefit of every 
reasonable inference" ... . Bank of NY v 
Penalver, 2015 NY Slip Op 01407, 2nd Dept 2-
18-15 

  

 
CIVIL PROCEDURE/ATTORNEY 

WITHDRAWAL 
  

Further Proceedings Are Stayed When Counsel's 
Motion to Withdraw Is Granted 

  
The First Department noted that when plaintiff's 
counsel's motion for leave to withdraw was granted, 
further proceedings against plaintiff were stayed 
pursuant to CPLR 321 (c): 
  

When the court granted plaintiff's counsel's 
motion for leave to withdraw, further proceedings 
against plaintiff were stayed, by operation of 
CPLR 321(c), until 30 days after notice to appoint 
another attorney had been served upon her ... . 
While the stay was in effect, the court had no 
power to decide defendant's motion for summary 
judgment dismissing the complaint. Fan v Sabin, 
2015 NY Slip Op 01400, 1st Dept 2-17-15 

 
 

CIVIL PROCEDURE/BILL OF PARTICULARS 
  

Additional Information Constituted a "Supplemental" 
Bill of Particulars, Not an "Amended" Bill of 

Particulars---Motion In Limine Properly Denied 
  
The Fourth Department determined Supreme Court 
properly denied defendant's motion in limine because 
the bill of particulars was merely supplemented, not 
amended, by the additional information. The court also 
noted that the motion to preclude expert testimony was 
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properly denied because there was no showing of a 
willful or intentional failure to disclose and no showing of 
prejudice: 
  

"Where the plaintiff[s] seek[] to allege continuing 
consequences of the injuries suffered and 
described in previous bills of particulars, rather 
than new and unrelated injuries, the contested bill 
of particulars is a supplemental bill of particulars, 
rather than an amended bill of particulars' " ... . 
Here, plaintiffs' second supplemental bill of 
particulars alleged that plaintiff may require 
surgery in the future, which could involve anterior 
C5-6 and C6-7 discectomy and fusion. In addition, 
plaintiffs alleged "future cumulative economic 
loss" of between approximately $1,299,555.00 
and $1,699,464.00. Plaintiffs had alleged in their 
prior bills of particulars that plaintiff may require 
surgery and that there would be a claim for future 
lost earnings. Thus, the portions of the second 
supplemental bill of particulars at issue were "an 
anticipated sequelae" of the injuries and damages 
previously alleged and did not allege new claims 
... . Sisemore v Leffler, 2015 NY Slip Op 01076, 
4th Dept 2-6-15 

 
 

CIVIL PROCEDURE/CLASS 
ACTIONS/CORPORATION LAW 

  
Supreme Court Properly Denied a Motion to Approve 

a Settlement of a Proposed Non-Opt-Out Class 
Action---Shareholders Who Objected to the 

Settlement Were Entitled to Opt Out to Preserve 
Their Damages Claims 

  
The Second Department, over an extensive dissent, 
determined Supreme Court had properly denied 
defendant's motion, made jointly with the plaintiff, to 
approve a settlement of a proposed non-opt-out class 
action.  The majority concluded that shareholders who 
objected to the settlement were entitled to "opt out" to 
preserve their damages claims, as the Court of Appeals 
held in Matter of Colt Indus Shareholder Litig, 77 NY2d 
185.  The Second Department explained the facts of the 
case as follows: 
  

The instant appeal arises from a merger between 
the defendant On2 Technologies, Inc. (hereinafter 
On2), a publicly held Delaware corporation that 
developed video compression technology, and 
Google, Inc. (hereinafter Google), the global 
technology conglomerate specializing in Internet-
related services. On August 4, 2009, On2 entered 
into a merger agreement with Google and Oxide, 
Inc., a subsidiary of Google, pursuant to which 
Google agreed to acquire each share of On2 
common stock in exchange for 60 cents worth of 
Google Class A common stock. At that time, the 

proposed transaction was valued at 
approximately $106.5 million. 

  
On August 7, 2009, the plaintiff, on behalf of 
himself and other similarly situated shareholders 
of On2, commenced the instant action, alleging 
that On2's board of directors breached its 
fiduciary duties to the shareholders by, inter alia, 
failing to ensure that the shareholders would 
receive maximum value for their shares. Among 
other things, the plaintiff sought certification of a 
class to prosecute the matter as a class action, a 
declaration that the merger agreement was 
unlawful and unenforceable, rescission of the 
merger agreement, and injunctive relief. In August 
2009, other shareholders of On2 (hereinafter 
collectively the Delaware plaintiffs) commenced 
similar actions in the Delaware Court of 
Chancery. 

  
On February 22, 2010, the parties to this action, 
as well as the Delaware plaintiffs, proposed a 
settlement, pursuant to which they agreed that 
"solely for the purpose of effectuating the 
[s]ettlement," the instant action "may be 
maintained . . . as a non-opt out class action." 
The settlement provided, inter alia, for dismissal 
of the New York and Delaware actions in their 
entirety, with prejudice, and a release of "any and 
all" merger-related claims. The proposed 
settlement class encompassed "all persons and 
entities who held shares of the common stock of 
On2 . . . at any time between August 4, 2009 and 
February 19, 2010." 
  
Upon notice of the proposed settlement to all 
record holders of On2 common stock, 226 of 
those shareholders filed objections to the 
proposed settlement. The objectors contested the 
proposed settlement, claiming that it contained 
"an astonishingly broad" release that would 
"unlawfully restrict" and "unduly burden" the rights 
of shareholders to pursue their own individual 
claims for damages. Following a fairness hearing, 
the Supreme Court denied approval of the 
settlement because it did not afford nonresident 
class members the opportunity to opt out of the 
settlement in order to preserve their right to assert 
claims for damages. We affirm.  Jinnaras v 
Alfant, 2015 NY Slip Op 00335, 2nd Dept 1-14-
15 
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CIVIL PROCEDURE/COLLATERAL 
ESTOPPEL/LANDLORD-TENANT/HOUSING 

DISCRIMINATION/EXECUTIVE LAW 
  

Criteria for Collateral Estoppel Explained (Criteria 
Not Met Here) 

  
The Second Department reversed Supreme Court 
finding that plaintiff's housing discrimination action was 
not precluded by the landlord's prior successful eviction 
action under the doctrine of collateral 
estoppel.  Although it was determined that there was a 
nondiscriminatory reason for the eviction, the eviction 
proceeding did not address issues raised in the 
discrimination action.  The court explained the criteria for 
collateral estoppel: 
  

"The doctrine of collateral estoppel . . . precludes 
a party from relitigating in a subsequent action or 
proceeding an issue clearly raised in a prior 
action or proceeding and decided against that 
party or those in privity, whether or not the 
tribunals or causes of action are the same" ... . 
"The two elements that must be satisfied to 
invoke the doctrine of collateral estoppel are that 
(1) the identical issue was decided in the prior 
action and is decisive in the present action, and 
(2) the party to be precluded from relitigating the 
issue had a full and fair opportunity to contest the 
prior issue" ... . "Preclusive effect, however, will 
only be given where the particular issue was 
actually litigated, squarely addressed and 
specifically decided'" ... . "Generally, for a 
question to have been actually litigated' so as to 
satisfy the identity requirement, it must have been 
properly raised by the pleadings or otherwise 
placed in issue and actually determined in the 
prior proceeding'" ... . 

  
Here, while the Supreme Court and the landlords 
characterize the instant action as one to recover 
damages for "wrongful eviction," that is not the 
essence of the plaintiff's claim. Rather, the 
complaint alleges that, upon learning that the 
plaintiff suffered from a mental illness, the 
defendants engaged in a course of "harassment, 
discrimination and hostile conduct" against him 
that spanned several years and predated the 
decision to enforce the rule pertaining to carpeting 
of the floor against him. The prior summary 
proceeding did not decide whether the plaintiff 
was subjected to harassment based on his mental 
illness, whether such harassment affected a term, 
condition, or privilege of his housing, or any other 
elements of his cause of action to recover 
damages for housing discrimination based on 
disability in violation of Executive Law § 296(5) ... 
. Curley v Bon Aire Props Inc, 2015 NY Slip Op 
00718, 2nd Dept 1-28-15 

CIVIL PROCEDURE/CONSUMER 
PROTECTION/STATUTE OF 

LIMITATIONS/MAGNUSON-MOSS ... 
WARRANTY ACT/UCC/GENERAL 

BUSINESS LAW/DECEPTIVE BUSINESS 
PRACTICES 

  
Four-Year Statute of Limitations Under Magnuson-

Moss Warranty Act Started to Run When the Vehicle 
Was Delivered, I.E., When the Vehicle Was Leased---

Three-Year Statute of Limitations for the General 
Business Law 349 Cause of Action Started to Run 
When the Vehicle Was Subsequently Purchased 

(After the Lease-Period) 
  
Plaintiff leased a car (from BMW) for several years and 
then purchased it.  After the purchase plaintiff sought 
coverage for repairs under the Magnuson-Moss ... 
Warranty Act (Warranty Act) and sought damages 
pursuant to General Business Law 349 (deceptive 
business practices).  The Second Department 
determined the Warranty Act cause of action accrued on 
the date the car was delivered (leased) and therefore 
was time-barred.  However, the General Business Law 
cause of action accrued when the car was purchased 
and was timely: 
  

In moving to dismiss a cause of action as barred 
by the applicable statute of limitations, a 
defendant bears the initial burden of 
demonstrating, prima facie, that the time within 
which to commence the action has expired ... . 
The burden then shifts to the plaintiff to raise a 
question of fact as to whether the statute of 
limitations was tolled or was otherwise 
inapplicable, or whether the action was actually 
commenced within the applicable limitations 
period ... . To make a prima facie showing, the 
defendant must establish, inter alia, when the 
plaintiff's cause of action accrued ... . 

  
Claims brought under the Warranty Act are 
covered by the four-year statute of limitations 
prescribed by UCC 2-725 ... . That statute 
specifically defines the date of accrual to be 
"when the breach occurs, regardless of the 
aggrieved party's lack of knowledge of the 
breach. A breach of warranty occurs when tender 
of delivery is made, except that where a warranty 
explicitly extends to future performance of the 
goods and discovery of the breach must await the 
time of such performance, the cause of action 
accrues when the breach is or should have been 
discovered" (UCC 2-725[2]). 
  
Here, BMW met its prima facie burden by 
establishing that the plaintiff had four years from 
November 10, 2007, the date she accepted 
delivery of the vehicle, to commence the Warranty 
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Act cause of action, but that this action was not 
commenced until November 22, 2011. ... The 
"New Vehicle Limited Warranty" did not guarantee 
future performance but only promised to repair or 
replace defective parts for a specified period of 
time... . ... 
  
Actions pursuant to General Business Law § 349 
must be commenced within three years of the 
date of accrual ... , which first occurs when the 
plaintiff has been injured by a deceptive act or 
practice that is in violation of section 349 ... . As 
this cause of action is predicated on the sale of 
the vehicle, which took place in October 2010, it 
was timely commenced on November 22, 2011, 
within the three-year statute of limitations ... 
. Loiodice v BMW of N Am LLC, 2015 NY Slip 
Op 01244, 2nd Dept 2-11-15 

 
 

CIVIL 
PROCEDURE/DISCOVERY/PRIVILEGE/NEG-

LIGENCE/MEDICAL MALPRACTICE 
  

Discovery of Name and Address of Nonparty Patient 
Alleged to Have Witnessed Negligence or 

Malpractice Prohibited Because Such Disclosure 
Would Reveal Privileged Information Re: the 

Nonparty Patient's Diagnosis and Treatment (by 
Virtue of the Unit in Which the Nonparty Patient and 

Plaintiff's Decedent Were Housed) 
  
The Second Department determined plaintiff was not 
entitled to the name of a psychiatric patient who was a 
roommate of plaintiff's decedent.  Generally, the name 
and address of a nonparty patient who is alleged to have 
observed negligence or malpractice are 
discoverable.  But CPLR 4505(a) prohibits revealing the 
nonparty patient's name and address when, as here, the 
information will reveal privileged information concerning 
the nonparty patient's diagnosis and treatment: 
  

"As a general rule, disclosure of the name and 
address of a nonparty patient who may have been 
a witness to an alleged act of negligence or 
malpractice does not violate the patient's privilege 
of confidentiality of treatment" ... . However, 
where it is not possible to comply with a demand 
for the name and address of a patient without 
disclosing privileged information concerning 
diagnosis and treatment, discovery is prohibited 
pursuant to CPLR 4504(a) ... . 

  
Contrary to the plaintiff's contention, the Supreme 
Court properly concluded that [*2]discovery of the 
decedent's hospital roommate's identifying 
information was prohibited under CPLR 4504(a). 
The decedent was housed in a unit of the 
[hospital] that was designated for patients ages 

12 to 15 years old who suffered from certain 
psychiatric disorders. Since the roommate's 
location in that unit of the Holliswood Hospital 
would, by simple deduction, reveal her medical 
status, disclosure was prohibited ... . Kneisel v 
QPH Inc, 2015 NY Slip Op 00503, 2nd Dept 1-
21-15 
 
 

CIVIL PROCEDURE/EMPLOYMENT 
LAW/DISCOVERY/EVIDENCE 

  
Plaintiff Placed Her Mental Condition In Controversy-

--Defendant Entitled to Have Her Examined by a 
Psychiatrist 

  
The First Department, in the context of an action for 
retaliatory discharge, sexual harassment and intentional 
infliction of emotional distress, determined plaintiff had 
placed her mental condition in controversy and 
defendant was entitled to have plaintiff examined by a 
psychiatrist.  Plaintiff had alleged "extreme mental and 
physical anguish," "severe anxiety," eczema, hair pulling, 
depression and suicidal feelings: 
  

Under these circumstances, the court providently 
exercised its discretion in determining that 
defendant had demonstrated that plaintiff had 
placed her mental condition "in controversy" by 
alleging unusually severe emotional distress, so 
that a mental examination by a psychiatrist is 
warranted to enable defendant to rebut her 
emotional distress claims (CPLR 3121[a]...). 
Although plaintiff asserts that an examination 
would be unduly intrusive into private matters, she 
did not propose conditions or seek a protective 
order limiting the scope or extent of the 
examination ... . Clark v Allen & Overy LLP, 
2015 NY Slip Op 01398, 1st Dept 2-17-15 
 

 
CIVIL 

PROCEDURE/FORECLOSURE/STANDING 
  

Lack of Standing Defense Waived If Not Raised In 
Answer or Pre-Answer Motion to Dismiss---Lack of 
Standing Is Not a Jurisdictional Defect--Sua Sponte 

Dismissal on that Ground Improper 
  
The Second Department reversed Supreme Court's sua 
sponte dismissal of a complaint seeking foreclosure and 
sale on the ground plaintiff lacked standing.  The 
defendants did not answer the complaint or make a pre-
answer motion to dismiss, so the lack of standing 
defense was waived: 
  

A court's power to dismiss a complaint, sua 
sponte, is to be used sparingly and only when 
extraordinary circumstances exist to warrant 
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dismissal ... . Here, the Supreme Court was not 
presented with extraordinary circumstances 
warranting the sua sponte dismissal of the 
complaint and cancellation of the notice of 
pendency. Since the defendants did not answer 
the complaint, and did not make a pre-answer 
motion to dismiss the complaint, they waived the 
defense of lack of standing ... . Furthermore, a 
party's lack of standing does not constitute a 
jurisdictional defect and does not warrant a sua 
sponte dismissal of the complaint by the court ... 
. HSBC Bank USA NA v Simmons, 2015 NY 
Slip Op 01609, 2nd Dept 2-25-15 
 

 

CIVIL PROCEDURE/LONG-ARM 
JURISDICTION 

  
"Transacting Business" Criteria for Long-Arm 

Jurisdiction Met 
  
The Second Department determined Supreme Court 
should not have granted the Connecticut defendant's 
motion to dismiss for lack of personal 
jurisdiction.  Defendant had transacted business in New 
York within the meaning of the long-arm statute: 
  

Under New York's long-arm statute, "a court may 
exercise personal jurisdiction over any non-
domiciliary . . . who in person or through an agent 
. . . transacts any business within the state or 
contracts anywhere to supply goods or services in 
the state" (CPLR 302[a]), regardless of whether 
that non-domiciliary has actually entered New 
York State ... . Whether a defendant has 
transacted business within New York is 
determined under the totality of the 
circumstances, and rests on whether the 
defendant, by some act or acts, has "purposefully 
avail[ed] itself of the privilege of conducting 
activities within [New York]" ... . "Purposeful 
activities are those with which a defendant, 
through volitional acts, avails itself of the 
privilege[s] of conducting activities within the 
forum State, thus invoking the benefits and 
protections of its laws'" ... . Proof of one 
transaction in New York is sufficient to invoke 
jurisdiction, even though the defendant never 
enters New York, as long as the defendant's 
activities here were purposeful and there is a 
substantial relationship between the transaction 
and the claim asserted ... . 

  
Here, the complaint asserts that the defendant, 
through its agent, solicited the plaintiff's services 
while present in New York. The record indicates 
that the defendant's agent traveled to New York 
for three meetings with the plaintiff before the 
parties finalized their agreement, and that the 

defendant's agent subsequently traveled to New 
York in furtherance of the contract. Moreover, the 
parties engaged in numerous telephone and 
email communications regarding the contract. 
Under the totality of the circumstances, the 
defendant conducted sufficient purposeful 
activities in New York, which bore a substantial 
relationship to the subject matter of this action, so 
as to avail itself of the benefits and protections of 
New York's laws ... . Paradigm Mktg 
Consortium Inc v Yale New Haven Hospital 
Inc, 2015 NY Slip Op 00508, 2nd Dept 1-21-15 
  
 

CIVIL PROCEDURE/LONG-ARM 
JURISDICTION/CONTRACT 

LAW/UCC/FORUM SELECTION CLAUSE 
  

Telephone-Communication Buy-Sell Arrangements 
Sufficient for Long-Arm Jurisdiction/Forum 

Selection Clause In Invoices Not Enforceable 
Pursuant to UCC 207 

  
The First Department determined that telephone 
communications re: the sale of diamonds between a 
seller in New York and a buyer in California were a 
sufficient basis for New York's long-arm jurisdiction over 
the California defendant.  The court further found that 
the forum selection clause and consent to jurisdiction in 
the relevant invoices were additional terms which, 
pursuant to UCC 207, were never expressly agreed to 
and therefore not enforceable: 
  

UCC § 2-207 contemplates situations like the one 
here, where parties do business through an 
exchange of forms such as purchase orders and 
invoices. As the parties did here, merchants 
frequently include terms in their forms that were 
not discussed with the other side. UCC § 2-207[2] 
addresses that scenario, providing, "[t]he 
additional terms are to be construed as proposals 
for addition to the contract. Between merchants 
such terms become part of the contract unless: ... 
[b] they materially alter it." 

  
Here, during telephone discussions, the parties 
negotiated the essential terms required for 
contract formation, and the invoices were merely 
confirmatory ... . Thus, the forum selection clause 
is an additional term that materially altered the 
parties' oral contracts, and defendant did not give 
its consent to that additional term ... . ... 
  
... [T]he motion court erred in finding that the 
parties' telephone dealings over several years 
and in the two transactions at issue were 
insufficient as a matter of law to confer personal 
jurisdiction over defendant pursuant to CPLR 
302(a)(1). CPLR 302(a)(1) authorizes the 
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assertion of long-arm jurisdiction over a non-
domiciliary who "transacts any business within the 
state or contracts anywhere to supply goods or 
services in the state." CPLR 302(a)(1) is a "single 
act statute"; accordingly, physical presence is not 
required and one New York transaction is 
sufficient for personal jurisdiction. The statute 
applies where the defendant's New York activities 
were purposeful and substantially related to the 
claim ... . " Purposeful'" activities are defined as " 
those with which a defendant, through volitional 
acts, avails itself of the privilege of conducting 
activities within the forum State, thus invoking the 
benefits and protections of its laws'" ... . 
  
We recognize that courts of this state have 
generally held telephone communications to be 
insufficient for finding purposeful activity 
conferring personal jurisdiction ... . However, 
there are exceptions to this general rule, and in 
some cases, telephone communications will, in 
fact, be sufficient to confer jurisdiction ... . C 
Mahendra NY LLC v National Gold & Diamond 
Ctr Inc, 2015 NY Slip Op 01157, 1st Dept 2-10-
15 
 
 

CIVIL PROCEDURE/MOTION TO DISMISS  
FOR FAILURE TO STATE A CAUSE OF 

ACTION/EVIDENCE 
  

Supreme Court Properly Considered Documentary 
Evidence Re: a Motion to Dismiss for Failure to State 

a Cause of Action Pursuant to CPLR 3211(a)(7)---
Limited Role of Such Evidence in this Context 

Clarified/Criteria for Specific Performance of a Real 
Estate Contract Explained 

  
The Fourth Department, in a full-fledged opinion by 
Justice Whalen, clarified how a motion to dismiss for 
failure to state a cause of action (CPLR 3211(a)(7)) 
should be handled when documentary evidence is 
submitted by the defendant.  The case involved a real 
estate transaction which initially fell through when 
plaintiff was unable to finance it.  Years later, when 
plaintiff finally was able to obtain financing, it sought 
specific performance of the original contract. Documents 
tracing the history of the communications between 
plaintiff and defendant were submitted with the motion to 
dismiss.  Supreme Court considered the documents and 
dismissed the complaint.  The Fourth Department 
affirmed. In addition to an extensive discussion of the 
use of documentary evidence submitted in support of 
(and in opposition to) a motion to dismiss pursuant to 
CPLR 3211(a)(7), the Fourth Department explained the 
criteria for specific performance of a real estate contract 
and the role of a "time is of the essence" demand (which 
was not made here): 
  

CPLR 3211 (a) (7) authorizes the summary 
dismissal of a complaint for failure to "state" a 
cause of action. Historically, "[a] motion to dismiss 
for failure to state a cause of action . . . was[] 
limited to the face of the complaint" (Rovello, 40 
NY2d at 638 [Wachtler, J., dissenting]), but the 
Legislature enlarged the scope of facial 
sufficiency motions by enacting subdivision (c) of 
CPLR 3211, which permits "trial court[s to] use 
affidavits in its consideration of a pleading motion 
to dismiss" (id. at 635 ...). The Court in Rovello 
held that the plain text of CPLR 3211 (c) "leaves 
this question," i.e., the admissibility of affidavits on 
a motion pursuant to CPLR 3211 (a) (7), "free 
from doubt" (id. at 635). The First Department 
recently explained that Rovello's reference to 
"affidavits" is merely shorthand for "evidentiary 
submissions" ... . 

  
As noted in Rovello, however, CPLR 3211 does 
not specify "what effect shall be given the 
contents of affidavits submitted on a motion to 
dismiss when the motion has not been converted 
to a motion for summary judgment" (id.). The 
Court noted that "[m]odern pleading rules are 
designed to focus attention on whether the 
pleader has a cause of action rather than on 
whether he has properly stated one' " and held 
that evidentiary submissions may only be 
considered for a "limited purpose" in assessing 
the facial sufficiency of a civil complaint (id. at 
636). This "limited purpose," Rovello explained, is 
two-fold. On the one hand, "affidavits submitted 
by the defendant [as movant] will seldom if ever 
warrant the relief" sought under CPLR 3211 (a) 
(7) "unless too the affidavits establish conclusively 
that plaintiff has no cause of action" (id. 
[emphasis added]). On the other hand, the 
nonmoving party may "freely" submit evidentiary 
materials "to preserve inartfully pleaded, but 
potentially meritorious, claims" (id. at 635). 

  
The "limited purpose" to be accorded evidentiary 
submissions on a motion to dismiss has been 
consistently reiterated by the Court of Appeals 
since Rovello ... . Indeed, in Guggenheimer v 
Ginzburg (43 NY2d 268, 275), the Court of 
Appeals noted that "dismissal should . . . 
eventuate" only when the defendant's evidentiary 
affidavits "show[] that a material fact as claimed 
by the pleader to be one is not a fact at all and . . . 
that no significant dispute exists regarding it" ... . * 
* * 
  
We therefore conclude that the court properly 
considered defendant's evidentiary submissions 
in evaluating the motion to dismiss at bar. Liberty 
Affordable Hous Inc v Maple Ct Apts, 2015 NY 
Slip Op 0003, 4th Dept 1-2-15 
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Plaintiff Need Not Submit Any Evidence In Response 

to a Motion to Dismiss Alleging Failure to State a 
Cause of Action, Even If Defendant Does 

  
The Second Department explained how a motion to 
dismiss for failure to state a cause of action (CPLR 
3211(a)(7)) should be handled when evidence is 
submitted in support of the motion.  The court noted that 
the plaintiff need not submit any evidence and can stand 
on the pleadings alone: 

  
"A court is, of course, permitted to consider 
evidentiary material submitted by a defendant in 
support of a motion to dismiss pursuant to CPLR 
3211 (a) (7)" ... . "If the court considers 
evidentiary material, the criterion then becomes 
whether the proponent of the pleading has a 
cause of action, not whether he has stated one'" 
... . "Yet, affidavits submitted by a defendant will 
almost never warrant dismissal under CPLR 3211 
unless they establish conclusively that the plaintiff 
has no cause of action" ... . The plaintiff "may not 
be penalized for failure to make an evidentiary 
showing in support of a complaint that states a 
claim on its face" ... . The plaintiff may stand on 
his or her pleading alone to state all the 
necessary elements of a cognizable cause of 
action, and, unless the motion to dismiss is 
converted by the court to a motion for summary 
judgment, the plaintiff will not be penalized 
because he or she has not made an evidentiary 
showing in support of the complaint ... . In light of 
these standards, it is clear that the defendant's 
motion should have been denied. The complaint 
stated a cause of action, and the defendant's 
submissions did not "conclusively establish that 
the plaintiff has no cause of action" ... . Clarke v 
Laidlaw Tr Inc, 2015 NY Slip Op 01602, 2nd 
Dept 2-25-15 
 
 

CIVIL PROCEDURE/MOTION TO SET ASIDE 
VERDICT 

  
Court Did Not Conduct an Adequate Investigation 

Into the Allegation of Improper Outside Influence on 
the Jury Before Granting Plaintiff's Motion to Set 

Aside the Verdict---Matter Sent Back for an 
Evidentiary Hearing 

  
The Fourth Department determined Supreme Court did 
not conduct an adequate investigation of alleged outside 
influence upon the jurors before granting plaintiff's 
motion to set aside the verdict.  There was an allegation 
a person who worked for an insurance company which 
insured some of the defendants was "stalking" the jury 
during the trial: 
  

It is well settled that the decision whether to grant 
a motion for a new trial pursuant to CPLR 4404 
(a) is committed to the trial court's discretion and 
will not be disturbed absent an abuse of that 
discretion ... . Here, we agree with defendants 
that the court abused its discretion in the manner 
in which it investigated and determined the issue 
whether there had been improper outside 
influence on the jury that "was such as would be 
likely . . . to influence the verdict" ... . Shortly after 
the trial had concluded and the jury was 
discharged, the court received notice of an 
allegation from one juror that a person attending 
the trial had been "stalking" the impaneled jurors 
on lunch breaks and during other recess periods. 
The juror described the individual's behavior as 
"creepy." It was later learned that the individual 
was a representative of an insurance company 
monitoring the progress of the trial because it 
insured many of the defendants. As a result of the 
"stalking" allegation, the court conducted its own 
investigation and ultimately set aside the verdict, 
which had been entirely in defendants' favor, and 
ordered a new trial. We agree with defendants 
that the court abused its discretion in conducting 
an in camera interview of the complaining juror 
without notifying counsel, without seeking 
counsels' consent to that procedure ..., and 
without providing counsel with an opportunity to 
be heard or to participate, even in some restricted 
manner, in the interview of the juror ... . Further, 
the court limited its investigation to one juror, and 
we conclude that the court abused its discretion in 
failing to conduct a more expanded investigation, 
including, at a minimum, conducting an interview 
of all of the jurors ... . Lastly, the court abused its 
discretion in prohibiting counsel from contacting 
any jurors until after plaintiff's motion to set aside 
the verdict was decided. This unnecessary 
prohibition essentially precluded defendants from 
obtaining and submitting any meaningful 
opposition to plaintiff's motion, the practical result 
being that the granting of plaintiff's motion was a 
foregone conclusion. Varano v Forba Holdings 
LLX 2015 NY Slip OP 01090, 4th Dept 2-6-15 
 
 

CIVIL PROCEDURE/MUNICIPAL 
LAW/EMPLOYMENT LAW/ARTICLE 

78/STATUTE OF LIMITATIONS 
  

Four-Month Statute of Limitations for Challenging 
Termination of a Firefighter Runs from the Effective 

Date of Termination, Not the Date of Notification 
  
The Second Department noted that the four-month 
statute of limitations for challenging the termination of a 
probationary firefighter ran from the effective date of the 
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termination, not the date of notification of the 
termination: 
  

"[A] proceeding against a body or officer must be 
commenced within four months after the 
determination to be reviewed becomes final and 
binding upon the petitioner" (CPLR 217[1]). 
Where, as here, a governmental employee is not 
entitled to a hearing in connection with his or her 
discharge, the limitations period for commencing 
a CPLR article 78 proceeding to challenge that 
discharge "runs from the notice of discharge or 
the effective date of discharge, if later" ... . 

  
Here, although the petitioner was notified of the 
termination of his probationary employment by 
letter dated September 13, 2013, and was told not 
to report for further shifts, the notice set the 
effective termination date of the petitioner's 
probationary employment as September 23, 
2013. Accordingly, ... the statute of limitations 
began to run on September 23, 2013. Matter of 
Bruno v Greenville Fire Dist, 2015 NY Slip Op 
01630, 2nd Dept 2-25-15 

  
 

CIVIL PROCEDURE/MUNICIPAL 
LAW/ARTICLE 78/STATUTE OF 

LIMITATIONS 
  

Action Challenging a City Resolution to Sell City 
Property to an Identified Purchaser Is a Challenge to 
an Administrative Act and Is Therefore Governed by 

the Four-Month "Article 78" Statute of Limitations 
  
The Fourth Department determined the four-month 
"Article 78" statute of limitations applied to a challenge to 
a city resolution allowing the sale of city property to a 
particular, named purchaser  (which was an 
administrative act).  The action, therefore, was properly 
dismissed as time-barred. The court explained how an 
action is analyzed to determine the nature of it for 
purposes of applying the correct statute of limitations: 
  

The causes of action under General Municipal 
Law § 51 have no specific limitations period, and 
we must "examine the substance of th[e] action to 
identify the relationship out of which the claim[s] 
arise[] and the relief sought" ... . "If the rights of 
the parties may be resolved in a different form of 
proceeding for which a specific limitations period 
applies, then we must use that period" ... . 
Ultimately, "the nature of the remedy rather than 
the theory of liability is the salient consideration in 
ascertaining the applicable [s]tatute of 
[l]imitations" ... . Here, plaintiffs are challenging 
the resolution authorizing defendant Mayor to 
execute a purchase and sale agreement for the 
garage. The resolution was an administrative act, 

rather than a legislative act, inasmuch as it 
applies only to the City and [the purchaser]... . It is 
well established that the proper vehicle for 
challenging an administrative act is a CPLR 
article 78 proceeding, and thus the four-month 
statute of limitations under CPLR 217 applies ... 
. Riverview Dev LLC v City of Oswego, 2015 
NY Slip Op 01105, 4th Dept 2-6-15 

 
 

CIVIL PROCEDURE/NEGLIGENCE 
  

Proper Way to Handle an Inconsistent Verdict 
Explained 

  
The Second Department explained the proper procedure 
when a verdict is inconsistent (either have the jury 
reconsider the verdict or order a new trial): 
  

"When a jury's verdict is internally inconsistent, 
the trial court must direct either reconsideration by 
the jury or a new trial" ... . Here, the jury's verdict 
was internally inconsistent, as the jury attributed 
10% of the fault for the plaintiff's accident to both 
the plaintiff and [one of the two defendants], 
despite having found that their negligence was 
not a substantial factor in causing the accident ... . 
The Supreme Court should have resolved the 
substantial juror confusion, as demonstrated by 
the internally inconsistent verdict, by either 
resubmitting the case to the jury for 
reconsideration or directing a new trial on the 
issue of liability (see CPLR 4111[c]...). Kumar v 
PI Assoc LLC, 2015 NY Slip Op 00849, 2nd 
Dept 2-4-15 
  
 

CIVIL 
PROCEDURE/NEGLIGENCE/BIFURCATED 

TRIAL (LIABILITY-DAMAGES) 
  

Supreme Court Should Not Have Ordered a Unified 
(Liability and Damages) Trial--Criteria Explained in 

Some Depth 
  
The Second Department determined Supreme Court 
should not have granted plaintiff's motion for a unified 
trial on liability and damages because the plaintiff had 
not demonstrated that the nature of his injuries had an 
important bearing on the issue of liability. Plaintiff, who 
was driving a golf cart, was injured when he allegedly 
swerved to avoid defendant's on-coming golf cart.  The 
court explained the relevant analytical criteria in some 
depth: 
  

"In furtherance of convenience or to avoid 
prejudice [a] court . . . may order a separate trial 
of any claim, or of any separate issue" (CPLR 
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603). Furthermore, "[a] court may determine the 
sequence in which the issues shall be tried and 
otherwise regulate the conduct of the trial in order 
to achieve a speedy and unprejudiced disposition 
of the matters at issue" (CPLR 4011). These 
statutory provisions simply confirm that "the broad 
common-law powers of New York judges over 
conduct in their own courtrooms have been 
continued and have not been eliminated or 
impinged upon by any of the explicit CPLR 
provisions."... . 

  
"Judges are encouraged to order a bifurcated trial 
of the issues of liability and damages in any 
action for personal injury where it appears that 
bifurcation may assist in a clarification or 
simplification of issues and a fair and more 
expeditious resolution of the action" (22 NYCRR 
202.42[a]...). "As a general rule, questions of 
liability and damages in a negligence action 
represent distinct and severable issues which 
should be tried and determined separately" ... . 

  
"The decision whether to conduct a bifurcated trial 
rests within the discretion of the trial court, and 
should not be disturbed absent an improvident 
exercise of discretion" (...see CPLR 603, 4011). 
Unified trials should only be held "where the 
nature of the injuries has an important bearing on 
the issue of liability" ... . However, even where a 
trial is bifurcated, some evidence of injuries may 
nevertheless be admitted, in the trial court's 
discretion, to establish liability at the liability 
phase of the trial, so long as such evidence is 
probative of liability and accompanied by "an 
appropriate limiting instruction" ... . 

  
Accordingly, when exercising its discretion in 
deciding whether to conduct a unified trial or a 
bifurcated trial, a court should determine whether 
the nature of the alleged injuries is probative of 
the issue of liability and, furthermore, should also 
evaluate the relative importance of such evidence 
to the parties' dispute ... . In addition, the 
probative value of such evidence to the issue of 
liability and its centrality to the parties' dispute 
should be weighed against the degree to which 
the gravity of such injuries will likely engender 
sympathy for the plaintiff and thereby pose a risk 
of prejudice to the defendant ... . Patino v 
County of Nassau, 2015 NY Slip Op 00509, 2nd 
Dept 1-21-15 
  
  

 
 
 
 

CIVIL PROCEDURE/NEGLIGENCE/LABOR 
LAW 

  
Defendant's Motion for a Judgment as a Matter of 

Law, Made Prior to the Close of Plaintiff's Case, Was 
Premature and Should Not Have Been Granted 
Irrespective of the Improbability of Plaintiff's 

Ultimate Success 
  
The Second Department determined Supreme Court 
should not have granted defendant's motion for a 
judgment as a matter of law, which was made (and 
granted) before plaintiff had completed putting in his 
case.  Plaintiff fell from a ladder at a work site and 
alleged a violation of Labor Law 200 and common-law 
negligence: 
  

Prior to the close of the plaintiff's case, the 
Supreme Court granted the defendants' motion 
pursuant to CPLR 4401 for judgment as a matter 
of law dismissing the complaint, concluding that 
there was no evidence of a dangerous condition 
at the work site. The Supreme Court thereafter 
entered judgment in favor of the defendants and 
against the plaintiff dismissing the complaint. ... 
  
The Supreme Court should have denied the 
defendants' motion pursuant to CPLR 4401 for 
judgment as a matter of law dismissing the 
complaint. "A motion for judgment as a matter of 
law is to be made at the close of an opposing 
party's case or at any time on the basis of 
admissions (see CPLR 4401), and the grant of 
such a motion prior to the close of the opposing 
party's case generally will be reversed as 
premature even if the ultimate success of the 
opposing party in the action is improbable" ... 
. Schultz v Hi-Tech Constr & Mgt Serv Inc, 
2015 NY Slip OP 00521, 2nd Dept 1-21-15 

 
 

CIVIL PROCEDURE/NOTICE TO ADMIT 
  

Failure to Timely Respond to a Notice to Admit Not 
an Admission of the Matters Stated Therein---Notice 

Improperly Sought Admissions that Went to the 
Heart of the Controversy 

  
The Second Department determined defendants' failure 
to timely respond to plaintiff's notice to admit was not an 
admission of the matters stated therein because the 
notice sought admissions which went to the heart of the 
controversy: 
  

"The purpose of a notice to admit is only to 
eliminate from the issues in litigation matters 
which will not be in dispute at trial. It is not 
intended to cover ultimate conclusions, which can 
only be made after a full and complete trial" ... . 
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Contrary to the plaintiff's contention, his notice to 
admit improperly sought the defendants' 
admissions concerning a matter that went to the 
heart of the controversy in this case ... . Since the 
admissions sought were improper, the 
defendants' failure to timely respond to the 
subject notice should not be deemed an 
admission of the matters stated therein ... 
. Williams v City of New York, 2015 NY Slip Op 
01268, 2nd Dept 2-11-15 

 
 

CIVIL PROCEDURE/PRIVILEGE/ATTORNEY 
WORK-PRODUCT/TRIAL PREPARATION 

PRIVILEGE 
  

Some of the Requirements for the Application of 
Attorney Work-Product and Trial-Preparation 

Privileges Explained 
  
The Second Department explained some of the 
requirements for the application of attorney work-product 
and trial-preparation privileges: 
  

Attorney work product under CPLR 3101(c), 
which is subject to an absolute privilege, is 
generally limited to materials prepared by an 
attorney, while acting as an attorney, which 
contain his or her legal analysis, conclusions, 
theory, or strategy ... . "[T]he mere fact that a 
narrative witness statement is transcribed by an 
attorney is not sufficient to render the statement 
work product'" ... . Contrary to the plaintiff's 
contention, she did not meet her burden of 
establishing that the audio recording of an 
interview she conducted with the defendant 
Nicoletta Starks prior to the commencement of 
the instant action constituted attorney work 
product. Among other things, the plaintiff failed to 
show that the recording contained elements of 
opinion, analysis, theory, or strategy ... . 

  
The plaintiff argues, in the alternative, that the 
recording constitutes trial preparation material, 
which is subject to a conditional privilege under 
CPLR 3101(d)(2). However, the conclusory 
assertions set forth in her supporting affidavit are 
insufficient to meet her burden of establishing, 
with specificity, that the recording was prepared 
"exclusively in anticipation of litigation" ... 
. Geffner v Mercy Med Ctr, 2015 NY Slip Op 
01411, 2nd Dept 2-18-15 

 
 
 
 
 

CIVIL PROCEDURE/PROCESS 
SERVERS/GENERAL BUSINESS 

LAW/STATUTORY INTERPRETATION 
  

Process Servers Outside of New York City Are Not 
Required to Keep a "Log Book" 

  
The Second Department explained that, under the 
relevant provisions of the General Business Law, 
process servers outside the City of New York are not 
required to keep a "log book" for recording service: 
  

General Business Law § 89-u, which applies to 
process servers outside of the City of New York, 
requires process servers to "maintain a legible 
record of all service made by him [or her] as 
prescribed in this section" (General Business Law 
§ 89-u[1]). Unlike General Business Law § 89-
cc(1), which is applicable in the City of New York, 
General Business Law § 89-u, which is applicable 
outside the City of New York, does not expressly 
require that the "legible record" be "kept in 
chronological order in a bound, paginated 
volume" (General Business Law § 89-cc[1]), i.e., a 
log book. "Pursuant to the maxim of statutory 
construction expressio unius est exclusio alterius, 
where a law expressly describes a particular act, 
thing or person to which it shall apply, an 
irrefutable inference must be drawn that what is 
omitted or not included was intended to be 
omitted and excluded" ... . Since the Legislature 
did not include a log book requirement for process 
servers in counties outside of the City of New 
York, the Supreme Court erred in determining that 
the process server in Nassau County was 
required to maintain such log book. Moret 
Partnership v Spickerman, 2015 NY Slip Op 
01248, 2nd Dept 2-11-15 

  
 

CIVIL PROCEDURE/RES JUDICATA 
  

Cause of Action Based Upon a Legal Theory Which 
Could Have Been Raised in a Prior Action Stemming 
from the Same Events Precluded by the Doctrine of 

Res Judicata 
  
The Second Department determined Supreme Court 
properly dismissed a cause of action which originated 
from the same events which gave rise to a prior action 
and merely relied on a different legal theory than was 
raised in the prior action.  The court explained the 
criteria for the application of the doctrine of res judicata: 
  

" Under the doctrine of res judicata, a disposition 
on the merits bars litigation between the same 
parties, or those in privity with them, of a cause of 
action arising out of the same transaction or 
series of transactions as a cause of action that 
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either was raised or could have been raised in the 
prior proceeding'" ... . "Res judicata thus operates 
to preclude the renewal of issues actually litigated 
and resolved in a prior proceeding as well as 
claims for different relief which arise out of the 
same factual grouping or transaction and which 
should have or could have been resolved in the 
prior proceeding'" ... . 
  
The third cause of action asserted herein could 
have been raised in a prior action ..., as it 
originates from the same events which gave rise 
to the prior action, and merely relies upon a 
different legal theory. Pedote v STP Assoc LLC, 
2015 NY Slip Op 00738, 2nd Dept 1-28-15 

  
  

Dismissal for Failure to State a Cause of Action Is 
Not Given Res Judicata Effect 

  
The Second Department noted that a dismissal for 
failure to state a cause of action is not a determination 
on the merits and will not be given res judicata effect: 
  

"As a general rule, a dismissal for failure to state 
a cause of action is not on the merits and, thus, 
will not be given res judicata effect" ... . Since the 
dismissal of the prior action was not on the merits, 
the Supreme Court should have denied that 
branch of the moving defendants' motion which 
was pursuant to CPLR 3211(a)(5) to dismiss, on 
the ground of res judicata... . Hock v Cohen, 
2015 NY Slip Op 01243, 2nd Dept 2-11-15 

 
 

CIVIL PROCEDURE/RES 
JUDICATA/STIPULATIONS/RELEASES/ 

FAMILY LAW/CONTRACT LAW 
  

Analytical Criteria Re: Res Judicata and the 
Interpretation of a Release Explained 

  
The Second Department, in grappling with the effect of 
stipulations and a release stemming from divorce 
proceedings, explained the principles of res judicata 
(precluding mother's action for payment of Bar Mitzvah 
fees) and the interpretation of a release (allowing 
mother's action for teen tour expenses): 
  

"Under the doctrine of res judicata, a party may 
not litigate a claim where a judgment on the 
merits exists from a prior action between the 
same parties involving the same subject matter. 
The rule applies not only to claims actually 
litigated but also to claims that could have been 
raised in the prior litigation" ... . Under New York's 
transactional approach to res judicata, "once a 
claim is brought to a final conclusion, all other 

claims arising out of the same transaction or 
series of transactions are barred, even if based 
upon different theories or if seeking a different 
remedy" ... . Here, the Family Court properly 
granted the father's objection to that portion of the 
Support Magistrate's order which awarded the 
mother reimbursement of Bar Mitzvah fees. The 
father presented evidence showing that the 
mother's claim against him arose from the same 
operative facts as a claim which was decided on 
the merits in the Supreme Court matrimonial 
action, in which she sought, inter alia, a finding of 
contempt against him for his nonpayment of the 
same Bar Mitzvah fees. The father thus 
demonstrated that the claim for Bar Mitzvah fees 
that was asserted against him in this proceeding 
could have been raised in the Supreme Court 
action. Thus, this claim was properly dismissed as 
barred by the doctrine of res judicata. 

  
... " A release is a contract, and its construction is 
governed by contract law'" ... . Where a release is 
unambiguous, the intent of the parties must be 
ascertained from the plain language of the 
agreement ... . Here, the mother established her 
prima facie entitlement to judgment as a matter of 
law on her claim for reimbursement of the teen-
tour expenses. In opposition, the father failed to 
raise a triable issue of fact as to whether the claim 
was barred by the release contained in the 
parties' stipulation of settlement. That release 
contained an exception that clearly and 
unambiguously allowed either party to pursue 
claims seeking to enforce the terms of the 
stipulation of settlement, as well as all prior 
stipulations entered into by the parties. This 
exception was applicable to the mother's claim in 
this proceeding for reimbursement of teen-tour 
expenses. Viewed in its entirety, the terms of the 
stipulation of settlement make clear that it was not 
intended to preclude the mother's claim in this 
regard. Matter of Singer v Windfield, 2015 NY 
Slip Op 00890, 2nd Dept 2-4-14 

 
 

CIVIL PROCEDURE/RIGHT TO INTERVENE 
  

Right-to-Intervene Criteria Explained (Criteria Not 
Met Here) 

  
The Second Department described the criteria for 
intervening in an action (criteria not met here): 
  

Upon a timely motion, a person is permitted to 
intervene in an action as of right, "1. when a 
statute of the state confers an absolute right to 
intervene; or 2. when the representation of the 
person's interest by the parties is or may be 
inadequate and the person is or may be bound by 
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the judgment; or 3. when the action involves the 
disposition or distribution of, or the title or a claim 
for damages for injury to, property and the person 
may be affected adversely by the judgment" 
(CPLR 1012[a]). Additionally, upon a timely 
motion, the court, in its discretion, may permit a 
person to intervene, "when a statute of the state 
confers a right to intervene . . . or when the 
person's claim or defense and the main action 
have a common question of law or fact" (CPLR 
1013). In exercising its discretion, the court shall 
consider whether the intervention will unduly 
delay the determination of the action or prejudice 
the substantial rights of any party (see id.).  Wells 
Fargo Bank NA v Mazzara, 2015 NY Slip Op 
00750, 2nd Dept 1-28-15 
 
 

CIVIL PROCEDURE/RIGHT TO JURY 
TRIAL/DEBTOR-CREDITOR/EQUITABLE 

RELIEF 
  

An Action by a Judgment Creditor Pursuant to CPLR 
5225 and 5227 Seeks both Legal and Equitable 
Relief---a Jury Trial Is Therefore Not Available 

  
The Fourth Department determined an action to enforce 
a judgment against a party other than the judgment 
debtor (here a judgment creditor) under CPLR 5225 and 
5227 is a proceeding for both legal and equitable relief 
for which a jury trial is not available: 
  

"[T]he right to trial by jury is zealously protected in 
our jurisprudence and yields only to the most 
compelling circumstances" ... . "Trial by jury in all 
cases in which it has heretofore been guaranteed 
by constitutional provision shall remain inviolate 
forever" (NY Const, art 1, § 2). "That guarantee 
extends to all causes of action to which the right 
attached at the time of adoption of the 1894 
Constitution . . . Historically, however, actions at 
law were tried by a jury, [and] matters cognizable 
in equity were tried by the Chancellor. Even 
though the two systems have merged, vestiges of 
the law-equity dichotomy remain in the area 
relating to trial by jury" ... . 

  
Thus, the right to a jury trial "depends upon the 
nature of the relief sought" ... . Under the CPLR, a 
jury trial is available in an action "in which a party 
demands and sets forth facts which would permit 
a judgment for a sum of money only" (CPLR 4101 
[1] [emphasis added]). Where a plaintiff joins legal 
and equitable causes of action in a complaint, it 
waives its right to a jury trial ... . * * * 
  
...[W]e conclude that enforcement of a judgment 
under CPLR 5225 and 5227 against a party other 
than the judgment debtor is an outgrowth of the 

"ancient creditor's bill in equity," which was used 
after all remedies at law had been exhausted. We 
thus conclude that [the judgment creditor's] use of 
CPLR 5225 and 5227 in this case is in 
furtherance of both legal and equitable relief and, 
therefore, that [the judgment creditor] is not 
entitled to a jury trial on those combined legal and 
equitable claims ... . Matter of Colonial Sur Co 
v  Lakeview Advisors LLC, 2015 NY Slip Op 
01002, 4th Dept 2-6-15 
  

 
CIVIL PROCEDURE/VACATION OF AN 

EXECUTION 
  

CPLR 5239 Is the Proper Vehicle for Vacation of an 
Execution---Here Defendant's Brother Brought a 
CPLR 5239 Proceeding to Vacate an Execution 

Against the Brother's Property Which Purported to 
Relate to a Debt Owed by Defendant---The  

Execution Was Vacated Based Upon the Brother's 
Proof of Ownership 

  
The Second Department determined Kamel, a non-party, 
had demonstrated that he did not have an ownership 
interest in property which was executed against to 
satisfy a judgment against the defendant, Kamel's 
brother. The court explained the procedure to vacate an 
execution pursuant to CPLR 5239: 
  

Pursuant to CPLR 5239, "any interested person 
may commence a special proceeding against the 
judgment creditor or other person with whom a 
dispute exists to determine rights in the property 
or debt" (CPLR 5239...). The court may "vacate 
the execution or order, void the levy, direct the 
disposition of the property or debt, or direct that 
damages be awarded" and, if necessary, may 
hold a hearing to determine the proper disposition 
(CPLR 5239...). As the party seeking relief, "it [is 
the] petitioner's burden to proffer evidence 
demonstrating that the property was not subject to 
the lien identified in the notice of sheriff's sale" ... . 

  
At the hearing, Kamel presented mortgage 
documents relating to the purchase of the LIC 
property, as well as documents identifying him as 
the principal of the LLC which held legal title to 
that property and his own personal guaranty for 
the $1.45 million mortgage loan for that property. 
Accordingly, Kamel met his burden of 
demonstrating that the LIC property was not 
subject to execution ... . Born to Build LLC v 
Saleh, 2015 NY Slip Op 01232, 2nd Dept 2-11-
15 
  
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00750.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00750.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00750.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01002.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01002.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01002.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01232.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01232.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01232.htm


 

 30 

CIVIL PROCEDURE/VENUE 
  

Party Moving for a Change of Venue Must 
Demonstrate the Change Will Better Serve the 

Convenience of Material Witnesses 
  
In affirming the denial of a motion for a change of venue, 
the Second Department explained the criteria: 
  

"The party moving for a change of venue 
pursuant to CPLR 510(3) has the burden of 
demonstrating that the convenience of material 
witnesses would be better served by the change" 
... . In doing so, the moving party must set forth: 
(1) the names, addresses, and occupations of 
material witnesses, (2) the facts to which these 
witnesses will testify at trial, (3) a showing that 
those witnesses are willing to testify, and (4) a 
showing that those witnesses would be 
inconvenienced if the venue of the action was not 
changed ... . MI v Trinity-Pawling School, 2015 
NY Slip Op 00852, 2nd Dept 2-4-15 

  
  

Court Has the Discretion to Deny a Motion to 
Change Venue Where the Statutory Time-Limits for 

the Demand and Motion Are Not Met---Discretion Not 
Abused Here 

  
The Second Department explained the rules associated 
with making a demand and motion for a change of 
venue.  If the demand and motion are not made within 
the statutory time-limits, granting the motion is a matter 
of discretion.  Denial of the motion was not an abuse of 
discretion here: 
  

A demand to change venue based on the 
designation of an improper county (see CPLR 
510[1]) "shall be served with the answer or before 
the answer is served" (CPLR 511[a]...). 
"Thereafter the defendant may move to change 
the place of trial within [15] days after service of 
the demand" (CPLR 511[b]). Since the appellants 
failed to serve a timely demand for a change of 
venue and failed to make a motion for that relief 
within the statutory time period, they were not 
entitled to a change of venue as of right, and their 
motion became one addressed to the court's 
discretion ... . Giddings v Century 21 Dept 
Stores LLC, 2015 NY Slip Op 00493, 2nd Dept 
1-21-15 

 
 
 

 
 
 
 

CIVIL PROCEDURE/VENUE/MUNICIPAL 
LAW/EDUCATION-SCHOOL LAW 

  
Despite Mandatory Language In the Statute 

Requiring that an Action Against a School District 
Be Brought in the County Where the School District 
Is Located, the Court Has the Discretion to Grant a 

Motion for a Change of Venue Based Upon the 
Convenience of Material Witnesses and the Absence 

of Prejudice to the School District 
  
The Second Department determined that, despite the 
mandatory language of CPLR 504, a change of venue 
based upon the convenience of witness was appropriate 
in an action against a school district: 
  

CPLR 504 provides, in relevant part, that "the 
place of trial of all actions against . . . school 
districts . . . shall be . . . in the county in which 
such . . . school district . . . is situated" (CPLR 
504[2]...). "The purpose of CPLR 504, which 
applies not just to school districts but also to 
counties, cities, towns, and villages, is to protect 
municipal entities and their employees from the 
inconvenience of an alternative venue ... . 
"Nevertheless, and despite the seemingly 
unforgiving language of the statute, venue may be 
changed to a non-mandated county upon a 
showing of special circumstances" ... . The 
decision of whether to grant a change of venue is 
committed to the providently exercised discretion 
of the trial court ... . 

  
Here, the plaintiff established that the 
convenience of material witnesses and the ends 
of justice outweigh the asserted governmental 
inconvenience ... . The plaintiff produced the 
affirmations from his treating physicians, both of 
whom maintain a surgical practice in Kings 
County, and an affidavit from an eyewitness to the 
accident, who resides in Kings County ... . Each 
prospective witness disclosed the facts underlying 
his proposed testimony and asserted that he will 
be inconvenienced if the trial were conducted in 
Suffolk County rather than in Kings County ... . 
The defendant, however, did not assert that any 
of its employees witnessed the accident ... . 
Furthermore, the defendant failed to establish that 
any of its trial witnesses would be inconvenienced 
by traveling to Kings County. Accordingly, the 
Supreme Court improvidently exercised its 
discretion in denying the plaintiff's motion 
pursuant to CPLR 510(3) to change the venue of 
the action from Suffolk County to Kings 
County. Xhika v Rocky Point Union Free 
School Dist, 2015 NY Slip OP 00874,d 2nd 
Dept 2-4-15 
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CONSTRUCTIVE TRUST/TRUSTS AND 
ESTATES/REAL PROPERTY 

  
Elements of a Constructive Trust Not Adequately 

Pled 
  
The Second Department determined plaintiff's complaint 
did not state a cause of action for a constructive 
trust.  Plaintiff alleged she was 50% owner of rental 
property ostensibly owned by the defendant, her uncle, 
based upon her uncle's sharing the rent with plaintiff's 
father (now deceased).  The Second Department noted 
that there was no allegation of a promise running from 
the uncle to the plaintiff, an essential element of a 
constructive trust.  The court further noted that plaintiff's 
claim she inherited her father's 50% interest in the 
property must be adjudicated as part of her father's 
estate proceedings: 
  

In general, a constructive trust may be 
appropriate in situations " [w]hen property has 
been acquired in such circumstances that the 
holder of the legal title may not in good 
conscience retain the beneficial interest'" ... . The 
necessary elements for imposition of a 
constructive trust are (1) a confidential or fiduciary 
relationship, (2) a promise, (3) a transfer in 
reliance on that promise, and (4) unjust 
enrichment ... . 

  
Here, contrary to the Supreme Court's 
determination, the plaintiff's complaint, as 
amplified by her affidavit, does not adequately 
plead a cause of action to impose a constructive 
trust on the ... property. While a confidential 
relationship exists between the plaintiff and the 
defendant as uncle and niece, the complaint does 
not allege the existence of a promise between the 
plaintiff and the defendant, or a transfer in 
reliance upon a promise between them. 
  
Further, ... the plaintiff's allegations in support of a 
theory that she should be deemed a 50% owner 
of the ... property do not adequately plead the 
elements of a constructive trust. Her claim of 
entitlement is based on the laws of inheritance, 
and must be pursued by the executor or 
administrator of her father's estate ... . Igneri v 
Igneri, 2015 NY Slip Op 01419, 2nd Dept 2-18-
15 

 
 

CONTRACT LAW/APPEALS 
  

Criteria for Determining the Clarity or Ambiguity of 
the Terms of a Contract Explained 

  
In affirming the verdict after a bench trial (finding the 
relevant terms of a contract unambiguous), the Second 

Department explained its review powers and outlined the 
analytical criteria re: the determination of the clarity or 
ambiguity of the terms of a contract: 
  

"In reviewing a determination rendered after a 
nonjury trial, the power of this Court is as broad 
as that of the trial court, and this Court may 
render the judgment it finds warranted by the 
facts, taking into account that in a close case the 
trial court had the advantage of seeing the 
witnesses and hearing the testimony" ... . "The 
construction and interpretation of an 
unambiguous written contract is an issue of law 
within the province of the court, as is the inquiry of 
whether the writing is ambiguous in the first 
instance. If the language is free from ambiguity, 
its meaning may be determined as a matter of law 
on the basis of the writing alone without resort to 
extrinsic evidence" ... . "When interpreting a 
contract, the construction arrived at should give 
fair meaning to all of the language employed by 
the parties, to reach a practical interpretation of 
the parties' expressions so that their reasonable 
expectations will be realized" ... . "The terms of a 
contract are clear and unambiguous when the 
language used has a definite and precise 
meaning, unattended by danger of misconception 
in the purport of the agreement itself, and 
concerning which there is no reasonable basis for 
a difference of opinion" ... . Palumbo Group v 
Poughkeepsie City Sch Dist, 2015 NY Slip Op 
00857, 2nd Dept 4-4-15 

 
 

CONTRACT LAW/DAMAGES/LOST 
PROFITS 

  
Criteria for Recovery of Lost Profits for Breach of 

Contract Described 
  
In finding the criteria were not met, the Second 
Department explained the proof necessary to recover 
lost profits in a breach of contract action: 
  

"Lost profits may be recoverable for breach of a 
contract if it is demonstrated with certainty that 
such damages have been caused by the breach, 
and the alleged loss is capable of proof with 
reasonable certainty. There also must be a 
showing that the particular damages were fairly 
within the contemplation of the parties to the 
contract at the time the contract was made" ... . 
While a plaintiff need not prove that its damages 
resulted "solely from [the defendant's] breach of 
contract, to the exclusion of all other factors," it 
must, at least, prove that the breach "contributed 
in substantial measure to its damages" ... . Todd 
Rotwein DPM PC v Nader Enters LLC, 2015 NY 
Slip Op 01441, 2nd Dept 2-18-15 
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 CONTRACT LAW/LANDLORD-
TENANT/REFORMATION/FRAUD 

  
Landlord Not Entitled to Reformation of a Lease---
Landlord Had Failed to Use Due Diligence Before 
Signing and Did Not Notice a Deletion Made by 

Plaintiff---Plaintiff Was Not Obligated to Highlight the 
Deletion 

  
The First Department determined defendant landlord, 
sophisticated in business matters, was not entitled to 
reformation of a lease. The landlord had signed the 
agreement after the provision capping what the landlord 
would pay for renovations made by the tenant was 
deleted.  The renovations ended up costing nearly a 
year's rental income. Plaintiff's failure to "highlight" the 
deletion did not constitute fraud: 
  

Defendant landlord failed to demonstrate that it 
was entitled to reformation of the lease 
amendment providing that it would reimburse 
plaintiff tenant the total cost of its alterations, 
rather than a capped amount as had been set 
forth in drafts circulated during negotiations over 
the renewal lease. Defendant's failure to read the 
final document before signing it precludes its 
claim of unilateral mistake induced by fraud based 
on plaintiff's failure to highlight its deletion of the 
portion of the provision capping the 
reimbursement amount, before presenting it to 
defendant's in-house counsel for defendant's 
signature ... . Contrary to this sophisticated 
defendant's contention, the justifiability of its 
reliance does not present an issue of fact barring 
summary disposition ... . Even assuming an 
obligation to conduct pre-contractual negotiations 
in good faith in appropriate circumstances, such 
as would enable a party to rely on the adverse 
party negotiating in good faith and to assume that 
there are no new changes to earlier drafts unless 
the change is highlighted, defendant's claim for 
reformation based on the allegation of fraud 
cannot stand. Defendant simply may not 
justifiably rely on the absence of such highlighting 
for its failure to fully review the final version of this 
four-page document before signing it, especially 
since the change is on the first page. US Legal 
Support Inc v Eldad Prime LLC, 2015 NY Slip 
Op 01386, 1st Dept 2-17-15 

 
 

 
 
 
 
 
 
 

CONTRACT LAW/RELEASES 
  

Unambiguous Release Standing Alone Warrants 
Summary Judgment 

  
The Second Department explained that an unambiguous 
release allows a judgment as a matter of law without 
resort to extrinsic evidence: 
  

"[A]bsent fraudulent inducement or concealment, 
misrepresentation, mutual mistake or duress, a 
valid release that is clear and unambiguous on its 
face constitutes a complete bar to an action on a 
claim that is the subject of the release" ... . 
"Whether the language set forth in a release 
unambiguously bars a particular claim is a 
question of law appropriately determined on a 
motion for summary judgment based upon the 
entire release and without reference to extrinsic 
evidence" ... . Beys Specialty Inc v Euro Constr 
Servs Inc, 2015 NY Slip Op 01598, 2nd Dept 2-
25-15 

  
  

CONTRACT LAW/TORTIOUS 
INTERFERENCE WITH CONTRACT/UNFAIR 

COMPETITION/PUNITIVE DAMAGES 
  

Tortious Interference with Contract and Unfair 
Competition Causes of Action Proven--Elements 
Explained---Punitive Damages Not Warranted--

Purpose Explained 
  
The First Department, in a full-fledged opinion by Justice 
Sweeney, determined that the trial judge (bench trial) 
properly found that JC Penney (JCP) had tortiously 
interfered with the exclusivity provision of a contract 
between Macy's and Martha Stewart Living Omnimedia 
(MSLO), but that the trial judge had improperly 
dismissed the cause of action alleging tortious 
interference with the confidentiality provision of the 
contract and the cause of action for unfair competition. 
The First Department agreed with the trial judge that 
punitive damages were not warranted.  Macy's had 
entered a contract with MSLO which gave Macy's the 
exclusive right to manufacture and sell MSLO products. 
JCP was found to have knowingly and forcefully 
engaged in negotiations with MSLO which resulted in 
MSLO's breaching both the exclusivity and 
confidentiality provisions of the Macy's contract: 
  

To sustain its claim of tortious interference with 
contract, Macy's must prove (1) that it had a valid 
contract with MSLO; (2) that JCP had knowledge 
of Macy's contract with MSLO; (3) that JCP 
intentionally induced MSLO to breach its contract 
with Macy's; (4) that MSLO breached its contract 
with Macy's; (5) that MSLO would not have 
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breached its contract with Macy's absent JCP's 
conduct; and (6) that Macy's sustained damages 
... . 

  
* * * On the record before us, the evidence 
establishes that JCP had, as the court found, a 
"certainty" or "substantial certainty" that it actions 
would result in a breach, particularly in light of the 
unambiguous language of the contract 
requirement that all MSLO goods in the Exclusive 
Product Categories, including all such goods sold 
in any MSLO Store, had to be manufactured by 
Macy's. * * * 

  
... Macy's alleges that JCP induced MSLO to 
disclose the terms of its agreement and 
confidential financial information. This was a 
violation of the confidentiality provision of the 
agreement. Macy's sufficiently demonstrated that 
the material disclosed does not fall under any 
exception to the confidentiality provisions as 
required by law or legal processes. Further, 
Macy's demonstrated that the scope of disclosure 
was not properly limited with respect to the 
information provided and the personnel receiving 
it. As noted, JCP sought this information almost 
from the inception of its discussion with MSLO. 
The information was tantamount to trade secrets, 
as JCP's executives acknowledged. * * * 
  
It is well settled that "the primary concern in unfair 
competition is the protection of a business from 
another's misappropriation of the business' 
organization [or its] expenditure of labor, skill, and 
money'" (Ruder & Finn v Seaboard Sur. Co., 52 
NY2d 663, 671 [1981]...). Indeed, "the principle of 
misappropriation of another's commercial 
advantage [is] a cornerstone of the tort" (52 NY2d 
at 671). Allegations of a "bad faith 
misappropriation of a commercial advantage 
belonging to another by exploitation of proprietary 
information" can give rise to a cause of action for 
unfair competition ... . 
  
Here, the agreement between Macy's and MSLO 
provided Macy's with valuable exclusive rights to 
the Martha Stewart trademark and MSLO's 
designs in the Exclusive Product Categories, 
which, as the court found, gave Macy's a 
competitive advantage. It is conceded that the 
MSLO brand had significant value in the retail 
world, and the record shows JCP was fully aware 
of Macy's commercial advantage as the exclusive 
distributor of these branded products. JCP's 
actions in attempting to misappropriate this 
commercial advantage by inducing MSLO to 
breach its agreement falls squarely within Ruder 
and Finn's definition of unfair competition ... . * * * 
  

...In order to be entitled to punitive damages, a 
private litigant "must not only demonstrate 
egregious tortious [*4]conduct by which he or she 
was aggrieved, but also that such conduct was 
part of a pattern of similar conduct directed at the 
public generally ... . Punitive damages are "a 
social exemplary remedy, not a private 
compensatory remedy" Macy's Inc v Martha 
Stewart Living Omnimedia Inc, 2015 NY Slip 
Op 01728, 1st Dept 2-26-15 
 

 
CORPORATION LAW/DISSOLUTION/CIVIL 

PROCEDURE 
  

  
Petitioners, Who Did Not Represent a Majority of the 
Elected Board of Directors, Did Not Have Standing 

the Seek Dissolution of the Corporation Under 
Business Corporation Law 1102/Criteria for 

Common-Law Dissolution Not Met 
  
The Second Department determined Supreme Court 
correctly found that the petitioners did not have standing 
to seek dissolution of the corporation pursuant to 
Business Corporation Law 1102.  However, the Second 
Department found Supreme Court erred when it granted 
the petition under a common-law dissolution theory, a 
ground not raised by the parties and not applicable 
under the facts: 
  

...[T]he Supreme Court properly determined that 
[petitioners] lacked standing to seek dissolution of 
Candlewood pursuant to Business Law § 1102, 
since they do not represent a majority of the 
corporation's duly elected board of directors ... . 
However, as the appellants correctly contend, the 
court should have dismissed the petition rather 
than grant the petition for dissolution on a ground 
that was not raised by the petitioners and was 
inapplicable to the circumstances. "[T]he remedy 
of common-law dissolution is available only to 
minority shareholders who accuse the majority 
shareholders and/or the corporate officers or 
directors of looting the corporation and violating 
their fiduciary duty" ... . The petitioners did not 
allege that a majority of shareholders, the 
directors, or the officers looted the corporation or 
breached a fiduciary duty to ... a minority 
shareholder. Matter of Candlewood Holdings 
Inc ..., 2015 NY Slip Op 00533, 2nd Dept 1-21-
15 
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CORPORATION LAW/PIERCING THE 
CORPORATE VEIL/APPEALS 

  
Criteria for Piercing the Corporate Veil 

Explained/Appellate Review Powers Re: a Bench 
Trial Described 

  
The Second Department determined Supreme Court (in 
a bench trial) had properly pierced the corporate veil to 
find the owner personally liable.  The court described the 
criteria for piercing the corporate veil and noted that, in 
reviewing a bench trial, the appellate court has the same 
fact-finding powers as the trial court: 
  

"In reviewing a determination made after a 
nonjury trial, the power of this Court is as broad 
as that of the trial court, and we may render a 
judgment we find warranted by the facts, bearing 
in mind that in a close case, the trial court had the 
advantage of seeing and hearing the witnesses" 
... . 

  
"The general rule . . . is that a corporation exists 
independently of its owners, who are not 
personally liable for its obligations, and that 
individuals may incorporate for the express 
purpose of limiting their liability" ... . The doctrine 
of piercing the corporate veil is an exception to 
this general rule, allowing the imposition of 
individual liability on owners for the obligations of 
their corporation "to prevent fraud or to achieve 
equity" ... . "A plaintiff seeking to pierce the 
corporate veil must demonstrate that a court in 
equity should intervene because the owners of 
the corporation exercised complete domination 
over it in the transaction at issue and, in doing so, 
abused the privilege of doing business in the 
corporate form, thereby perpetrating a wrong that 
resulted in injury to the plaintiff" ... . AZTE Inc v 
Auto Collection Inc, 2015 NY Slip Op 00711, 
2nd Dept 1--28-15 

  
  

CORPORATION LAW/SHAREHOLDER 
DERIVATIVE ACTION/CLOSELY HELD 

CORPORATION 
  

Shareholder Should Not Have Been Awarded 
Damages Individually Re: a Derivative Cause of 

Action 
  
The Second Department determined Supreme Court 
erred in awarding damages to a shareholder individually 
because the shareholder had sued on behalf of the 
closely held corporation: 
  

A shareholder of a corporation, even of a closely 
held corporation, may not recover in his or her 
individual capacity for wrongs committed against 

the corporation, and any recovery obtained 
pursuant to a derivative cause of action asserted 
by a shareholder is obtained for the benefit of the 
injured corporation ... . Sakow v Waldman, 2015 
NY Slip Op 00742, 2nd Dept 1-28-15 
 
 

CRIMINAL LAW 
   

Stop and Investigative Detention of Defendant Was 
Proper Under DeBour Analysis/Defendant's Absence 

from Initial Sandoval Conference Cured by His 
Presence at a Subsequent Sandoval 

Hearing/Defendant's Sentence Reduced Based In 
Part on a Much Lower Sentence Attached to a Plea 

Offer 
  
The Fourth Department determined that the arresting 
officer had enough information about the defendant's 
behavior to justify stopping the defendant after he left a 
store with a plastic garbage bag (which turned out to be 
full of shirts on hangers).  The court explained and 
applied the DeBour criteria for street stops and 
investigative detention.  The court further determined 
that defendant's absence from a discussion in chambers 
of the prior crimes about which the defendant could be 
questioned if he testified (a Sandoval hearing) was not 
reversible error because the same discussion was later 
held on the record in defendant's presence.  The Fourth 
Department reduced defendant's sentence, who was 
found to be a persistent felony offender, from 20 to 15 
years, noting that he was a non-violent serial shoplifter 
and he had been offered a plea deal with a sentence of 
two to four years.  With respect to the legality of stopping 
and detaining the defendant, the court wrote: 
  

...[T]he deputy sheriff observed defendant 
carrying the bag while walking away from the 
scene of a recently reported larceny and in the 
direction of the suspected getaway vehicle. 
Although there were other people in the parking 
lot at the time, defendant was the only person 
walking toward that vehicle and the only person 
carrying a large garbage bag, which is unusual in 
that setting. Based on those observations, we 
conclude that the deputy sheriff had the requisite 
founded suspicion that criminal activity was afoot 
sufficient to justify the common-law right of inquiry 
... . 

  
Moving to the next step of the DeBour analysis, 
we conclude that the deputy sheriff's questions of 
defendant were reasonably related to the scope 
of the circumstances that justified the interference 
... . In response to the deputy sheriff's first 
question, defendant offered the obviously false 
answer that there was nothing in the bag, which 
contained 61 shirts on hangers. That false 
answer, combined with the information already 
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obtained by the deputy sheriff, gave rise to a 
reasonable suspicion that defendant had 
committed or was committing a crime ... . It thus 
follows that the deputy sheriff acted lawfully in 
stopping and detaining defendant for investigative 
purposes. People v Ellison, 2015 NY Slip Op 
00015, 4th Dept 1-2-15 

  
  
Insufficient Evidence Defendant Shared the Intent of 
the Seller of Heroin---Conviction Under an "Acting in 

Concert" or "Accomplice" Theory Reversed 
  
Using its "interests of justice" jurisdiction over an 
unpreserved error, the Fourth Department determined 
the evidence was insufficient to support defendant's 
conviction under an "acting in concert" or "accomplice" 
theory.  There was insufficient evidence the defendant 
shared the intent to sell heroin: 
  

"To establish an acting-in-concert theory in the 
context of a drug sale, the People must prove not 
only that the defendant shared the requisite mens 
rea for the underlying crime but also that 
defendant, in furtherance of the crime, solicited, 
requested, commanded, importuned or 
intentionally aided the principal in the commission 
of the crime . . . The key to our analysis is 
whether a defendant intentionally and directly 
assisted in achieving the ultimate goal of the 
enterprise--—the illegal sale of a narcotic drug" ... 
.  

  
We conclude that the evidence is legally 
insufficient to establish that defendant acted in 
concert with the codefendant to sell heroin to the 
buyer inasmuch as he did nothing "more than 
simply direct the [buyer] to a location where [she] 
could purchase [heroin]" ... . "While this evidence 
certainly demonstrated that the defendant was 
able to identify a local purveyor of narcotics, it did 
not show . . . that he shared the seller's intent to 
bring the transaction about . . . [Indeed], by 
merely responding to the [buyer's] inquiry as to 
who had drugs for sale, the defendant did nothing 
to solicit or request, much less demand[,] 
importune[, or assist in] the illicit sale" ... . We 
therefore reverse the judgment of conviction and 
dismiss the indictment. People v Davila, 2015 NY 
Slip Op 00016, 4th Dept 1-2-15 

  
  

Even If Initial Frisk of Defendant Was Unlawful, the 
Defendant's Pushing the Officer and Running Away 
Justified the Defendant's Arrest (for Harassment of 

the Officer) and Seizure of Drugs 
  
The Fourth Department determined defendant's motion 
to suppress evidence was properly denied.  Defendant 
was a passenger in a vehicle stopped by the police.  A 

police officer told defendant to get out of the vehicle and 
proceeded to frisk him.  The defendant then pushed the 
officer and ran away.  He was captured and drugs were 
subsequently found.  The Fourth Department determined 
that, even if the frisk was unlawful, the defendant's 
pushing the officer and running away were not 
precipitated by the frisk: 
  

Even assuming, arguendo, that the frisk was 
unlawful, we conclude that defendant's act of 
pushing the frisking officer was not "spontaneous 
and precipitated by the illegality . . . [but] was a 
calculated act not provoked by the unlawful police 
activity and thus attenuated from it" ... . We 
therefore conclude that there was probable cause 
for defendant's subsequent arrest for harassment 
of the frisking officer ... . Consequently, the drugs 
seized from defendant's person and the backseat 
of the patrol car were discovered incident to a 
lawful arrest ... . People v Fox, 2015 NY Slip Op 
00034, 4th Dept 1-2-15 

  
  

Error Associated With Defendant's Being 
Handcuffed During the Suppression Hearing 
Harmless/Error Associated with Defendant's 

Wearing a Stun Belt During Trial Waived 
  
The Fourth Department, in affirming defendant's first 
degree murder conviction, determined the court's failure 
to place on the record the reason defendant was hand-
cuffed during the suppression hearing was harmless 
error, and the error associated with the defendant's 
wearing a stun belt during the trial was waived: 
  

With respect to being restrained in handcuffs, the 
court denied defense counsel's request to remove 
defendant's handcuffs during the suppression 
hearing in accordance with the County Sheriff's 
policy. Although the court's response was error, 
inasmuch as a court "must state a particularized 
reason for [restraining defendant] on the record" 
even at a bench trial ..., we nevertheless conclude 
that the error is harmless beyond a reasonable 
doubt because the error "did not contribute to the 
[court's decision]" on the suppression issue ... . 
With respect to the stun belt, we note that the 
requirement to wear the stun belt is not a mode of 
proceedings error and, therefore, such an error 
may be waived ... . Here, defendant waived his 
contention because he agreed to wear the stun 
belt, despite the court having informed defendant 
that he was entitled to a hearing to make findings 
as to the necessity of the belt ... .  People v 
Ashline, 2015 NY Slip Op 00037, 4th Dept 1-2-
15 
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Defendant's Attorney Not Ineffective for Failing to 
Make a Motion to Suppress---Nature of a Motion 
Which, If Not Made, Would Constitute Ineffective 
Assistance Addressed by the Majority and the 

Dissent 

  
The Fourth Department, over a two-justice dissent, 
determined that defendant's attorney was not ineffective 
for failure to move to suppress a few of the items of 
stolen property seized after a traffic stop.  The majority 
and the dissent disagreed about whether the appeal 
questioned the validity of the traffic stop or the arrest 
after the stop.  The dissent felt that a motion to suppress 
all of the evidence based upon the arguable invalidity of 
the vehicle stop should have been made. The majority 
felt that the validity of the stop had not been questioned 
on appeal. The majority noted that, because the 
defendant testified, even if the evidence had been 
suppressed, the defendant could have been impeached 
with the suppressed evidence. The most useful 
discussion in the decision concerns the general nature of 
a motion which, if not made, would constitute ineffective 
assistance: 
  

We respectfully disagree with our dissenting 
colleagues that the threshold standard to be 
applied in determining whether an attorney was 
ineffective for failing to file a particular motion is 
"whether the motion at issue had more than little 
or no chance of success." It is true, as the dissent 
points out, that the Court of Appeals has 
repeatedly stated that "[t]here can be no denial of 
effective assistance of trial counsel arising from 
counsel's failure to make a motion or argument 
that has little or no chance of success' " ... . By so 
stating, however, the Court was not articulating 
the standard for what does constitute ineffective 
assistance of counsel; instead, the Court was 
explaining what does not constitute ineffective 
assistance of counsel. As noted, the Court has 
made clear in other cases that the standard to be 
applied is whether defense counsel failed to file a 
"colorable" motion and, if so, whether counsel had 
a strategic or legitimate reason for failing to do so 
... . Although neither the Court of Appeals nor the 
Appellate Division has defined "colorable" in this 
context, the term is elsewhere defined as 
"appearing to be true, valid, or right" (Black's Law 
Dictionary 301 [9th ed 2009]). Federal courts 
have described a colorable claim as one that has 
" a fair probability or a likelihood, but not a 
certitude, of success on the merits' " ... . Here, for 
the reasons previously stated, we do not believe 
that a motion to suppress evidence as the product 
of an unlawful arrest would likely have been 
granted. People v Carver, 2015 NY Slip Op 
00046, 4th Dept 1-2-15 

  
  

Sentencing a Defendant with a Prior Felony 
Conviction as a First-Time Felon Is Illegal 

  
The Fourth Department determined that sentencing a 
defendant with a prior felony conviction as a first-time 
felon is illegal: 
  

...[T]he proper sentencing procedures pursuant to 
CPL 400.21 were not followed and thus that the 
sentence may be illegal. County Court sentenced 
defendant as a first felony offender, but, " [w]hen 
it became apparent at sentencing that defendant 
had a prior felony conviction, the People were 
required to file a second felony offender 
statement in accordance with CPL 400.21 and, if 
appropriate, the court was then required to 
sentence defendant as a second felony offender' " 
... . "[I]t is illegal to sentence a known predicate 
felon as a first offender" (id. [internal quotation 
marks omitted]) and, inasmuch as we cannot 
allow an illegal sentence to stand, we modify the 
judgment by vacating the sentence imposed and 
we remit the matter to County Court for the filing 
of a predicate felony offender statement and 
resentencing in accordance with the law ... 
. People v johnson, 2015 NY Slip Op 00062, 4th 
Dept 1-2-15 
  
  

Criminal Possession of a Weapon in the Third 
Degree Is Not a Lesser Inclusory Concurrent Count 
of Criminal Possession of a Weapon in the Second 

Degree 
  
The Fourth Department determined that criminal 
possession of a weapon in the third degree is not a 
lesser inclusory concurrent count of criminal possession 
of a weapon in the second degree: 
  

"[A] comparative examination of the statutes 
defining the two crimes, in the abstract" (People v 
Glover, 57 NY2d 61, 64), demonstrates that it is 
possible to commit criminal possession of a 
weapon in the second degree without by the 
same conduct committing criminal possession of 
a weapon in the third degree (compare § 265.02 
[1] with § 265.03 [3]). For example, a defendant in 
possession of a loaded gun outside of his or her 
home or business who had not previously been 
convicted of any crime would be committing only 
the second-degree but not the third-degree 
offense. Because it is possible to commit the 
greater offense without committing the lesser one, 
the two counts are " non-inclusory concurrent 
counts' " ... . To the extent that the prior decision 
of this Court in People v Wilkins (104 AD3d 1156, 
lv denied 21 NY3d 1011) was based on an 
incorrect concession by the People and suggests 
a rule to the contrary, we conclude that Wilkins 
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should no longer be followed. People v Puryear, 
2015 NY Slip Op 00093, 4th Dept 1-2-15 
  
  

Failure to Make a Motion to Suppress Constituted 
Ineffective Assistance 

  
The Fourth Department determined defendant was 
denied his right to effective assistance of counsel 
because counsel failed to move to suppress drugs 
seized during a traffic stop and the motion was likely to 
succeed.  The police questioning defendant whether he 
had anything illegal on him was not prompted by a 
reasonable suspicion of criminal activity: 
  

In a supporting deposition, a police officer stated 
that he stopped defendant's vehicle after 
observing defective brake lights, in violation of 
Vehicle and Traffic Law § 375 (40). He observed 
that defendant was nervous, and defendant gave 
responses to questions concerning where he was 
coming from and where he was going that did not 
make sense considering the direction in which he 
was traveling. The officer ordered defendant out 
of the vehicle and asked him "if he had anything 
illegal on him," and defendant responded that he 
had "coke" in his pocket. The officer then 
searched defendant's pocket and retrieved what 
was later determined to be cocaine. 

  
We conclude that defendant established that a 
motion to suppress would likely be successful, 
and that defense counsel had no strategic or 
other legitimate explanation for not moving to 
suppress the evidence ... . The officer's question 
whether defendant had anything illegal on him 
constituted a level two common-law inquiry, which 
required a founded suspicion that criminal activity 
was afoot ... . Defendant's nervousness and 
discrepancies in describing where he was coming 
from and going are not enough to give rise to a 
reasonable suspicion that criminal activity is afoot 
... . We further conclude that defendant's 
contention survives his guilty plea inasmuch as 
defense counsel's error infected the plea 
bargaining process ... . People v Dealmeida, 
2015 NY Slip Op 00169, 4th Dept 1-2-15 

  
  

Case Remitted for Determination Whether Defendant 
Should Be Adjudicated a Youthful Offender/Record 

Insufficient to Determine Whether Court Erred In Not 
Disclosing to the Defendant the Written 

Submissions of the Victims Which Were Reviewed 
by the Court--Case Remitted to Make an Adequate 

Record for Review 
  
The Fourth Department determined County Court erred 
in failing to determine whether defendant should be 
adjudicated a youthful offender.  The Fourth Department 

further determined the record was not sufficient for 
consideration of defendant's argument County Court 
erred when it refused to allow defendant to see the 
written submissions to the judge made by the victims. 
The case was remitted for consideration of whether the 
defendant should be adjudicated a youthful offender and 
to create a record of the written submissions and the 
reasons defendant was refused access to them.  People 
v Minemier, 2015 NY Slip Op 00171, 4th Dept 1-2-15 

 
  

Statute of Limitations Tolling Provisions Do Not 
Apply to Endangering the Welfare of a Child 

  
In finding the count charging defendant with endangering 
the welfare of a child was time-barred, the Fourth 
Department noted that the tolling provision (starting the 
statute of limitations when the victim reaches the age of 
18) does not apply to that offense: 
  

The statute of limitations for that offense is two 
years (see CPL 30.10 [2] [c]), and the tolling 
provision of CPL 30.10 (3) (f) does not apply to 
that offense ... . Although, as noted, defendant's 
contention is unpreserved for our review, we 
exercise our power to address it as a matter of 
discretion in the interest of justice, and we modify 
the judgment accordingly ... . People v Lomaglio, 
2015 NY Slip Op 00181, 4th Dept 1-2-15 

  
  

First Degree Burglary Conviction Upheld Even 
though the Residential Portion of the Building Was 

Not Accessible from the Basement of the First-Floor 
Store Where the Defendant Entered the Building 

  
The First Department, over a two-justice dissent, 
determined that defendant was properly convicted of first 
degree burglary even though the residential portion of 
the building could not be accessed from the the 
basement of the first-floor store, where defendant 
entered the building.  The majority found that the 
exception fashioned for "large" buildings where the 
residents could not be aware of the defendant's 
presence in the non-residential portion of the building did 
not apply: 
  

In McCray, the Court of Appeals reaffirmed the 
rule, established in Quinn v People (71 NY 561 
[1878]), that "if a building contains a dwelling, a 
burglary committed in any part of that building is 
the burglary of a dwelling; but an exception exists 
where the building is large and the crime is 
committed in a place so remote and inaccessible 
from the living quarters that the special dangers 
inherent in the burglary of a dwelling do not exist" 
(McCray, 23 NY3d at 624). Although the 
inaccessibility requirement appears to have been 
met, the other condition for application of the 
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exception  - namely, that the building in question 
be "large" - has not. 

  
Stating that the decision in McCray did not turn on 
the size of the building, and that the critical factor 
is whether there is close contiguity between the 
residential and nonresidential elements of the 
building such that the residents of the building 
would be aware of the burglar's presence, the 
dissent would reverse the conviction for second-
degree burglary because the basement was 
entirely sealed off and inaccessible from the 
residences above. However, in Quinn, which is 
the foundation on which McCray stands, there 
also was no "internal communication" between 
the shop that was broken into and the living 
quarters above, and a person had to go into the 
yard and then up stairs to get from one to another 
(Quinn at 565). Nevertheless, the Court of 
Appeals affirmed the conviction of first-degree 
burglary because the shop "was within the same 
four outer walls, and under the same roof" (id.). 
The Court reasoned that "the essence of the 
crime of burglary at common law is the midnight 
terror excited, and the liability created by it of 
danger to human life, growing out of the attempt 
to defend property from depredation. It is plain 
that both of these may arise, when the place 
entered is in close contiguity with the place of the 
owner's repose, though the former has no relation 
to the latter by reason of domestic use or 
adaptation" (id. at 567). People v Joseph, 2015 
NY Slip Op 00299, 1st Dept 1-13-15 

 
 

Failure to Warn Defendant His Guilty Plea Could 
Lead to Deportation, Prior to the Supreme Court's 

2010 Decision in Padilla v Kentucky, Did Not 
Constitute Ineffective Assistance of Counsel 

  
The Second Department determined that the failure to 
notify the defendant prior his guilty plea (in 2000) could 
be the basis of deportation proceedings did not 
constitute ineffective of counsel: 
  

On March 31, 2010, the United States Supreme 
Court held in Padilla v Kentucky (559 US 356) 
that the Sixth Amendment requires defense 
attorneys to inform noncitizen clients of the 
deportation risks of guilty pleas. However, Padilla 
does not apply retroactively to persons whose 
convictions became final before Padilla was 
decided ... . Without the benefit of the Padilla rule, 
the alleged failure of the defendant's attorney to 
properly advise him of the possibility that he might 
be deported as a result of his plea does not 
constitute deficient performance under the United 
States or New York Constitutions. At the time that 
the defendant entered his plea of guilty in 2000, 

defense counsel's performance was governed by 
the rule that "the failure of [defense] counsel to 
warn [a] defendant of the possibility of deportation 
[did not] constitute ineffective assistance of 
counsel" ... . People v Taylor, 2015 NY Slip Op 
00563, 2nd Dept 1-21-15 

  
 

Conviction Reversed Because Court Failed to 
Inquire About the Reasons for Defendant's Request 

for Substitution of Counsel After Trial Began 
  
The Second Department, over a dissent, reversed 
defendant's conviction because the trial judge did not 
take any steps to determine the reasons for defendant's 
request for new counsel after the trial had started: 
  

Defendant is entitled to a new trial because the 
court improperly denied his request for 
substitution of counsel without conducting any 
inquiry whatsoever, and without permitting 
defendant to explain, either orally or in writing, 
why such an inquiry might be necessary ... . At 
the beginning of the fourth day of trial, defendant 
asked to speak to the court. In denying his 
request, the court clearly assumed that he wanted 
to make a statement pertaining to his defense, 
even after defendant indicated that the subject 
matter was "my attorney and advice" and that the 
attorney was not "doing his proper work." 
Defendant then asked to hand up papers that 
defense counsel immediately identified as "a 
notice of motion for reassignment of counsel," but 
the court refused to look at the papers, and 
stated, "I will not reassign counsel. The motion is 
denied." 
  
...In People v Sides (75 NY2d 822 [1990]), for 
instance, the trial court was found to have erred in 
failing to ask "even a single question" about the 
nature of the disagreement after both the 
defendant and his counsel spoke of a breakdown 
in communications and trust ... . Here, the court 
did not even learn the nature of the disagreement, 
let alone ask any questions about it. While not all 
requests for new counsel contain the specific 
factual allegations to show that the complaints 
and request are "serious," which then triggers the 
court's obligation to make a "minimal inquiry" into 
the nature of the disagreement and its potential 
for resolution ..., here defendant was not given an 
opportunity to make any allegations. This is not a 
situation where a defendant rested on 
unelaborated claims; the court expressly declined 
to listen to defendant or read his submissions ... 
. People v McCummings, 2015 NY Slip Op 
00610, 1st Dept 1-22-15 
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Even Where Probable Cause for Arrest Exists, a 
Search Can Not Be Justified as a Search Incident to 
Arrest Unless the Searching Officer(s) Intended to 
Arrest Based Upon the Existing Probable Cause---

Here the Officers Did Not Intend to Arrest the 
Defendant for Littering and the Search Was 

Therefore Not a Valid Search Incident to Arrest 
  

The Third Department determined the search of 
defendant's backpack was illegal and suppressed the 
weapon found. Although the defendant had discarded a 
cup while the officers were watching him, providing 
grounds for arrest for littering, the officers did not intend 
to arrest the defendant for littering and in fact did not 
charge the defendant with littering.  Therefore the search 
of the backpack could not be justified as a search 
incident to arrest: 
  

Based on the recent Court of Appeals decision in 
People v Reid (__ NY3d __ 2014, 2014 NY Slip 
Op 08759 [2014]), which holds that there must be 
either an actual or intended arrest for the offense 
justifying the search, we now reverse. 
  
It is well recognized that the police may search 
the person or area within the immediate control of 
any individual who is lawfully placed under arrest 
... . The warrantless search incident to arrest 
advances the twin objectives of ensuring the 
safety of law enforcement and the prevention of 
evidence tampering or destruction by a suspect. It 
is not particularly significant whether a search 
precedes an arrest or vice versa, so long as the 
two events occur in a nearly contemporaneous 
manner... . Based on Reid, however, it is now 
clear that the police must either make an arrest or 
intend to make an arrest at the time of the search 
in order for the search to be considered lawful ... . 
The intent to arrest for the offense justifying the 
search must be present even if a defendant is 
ultimately arrested for a different offense ... . 
  
In Reid, the defendant was pulled over by a police 
officer after he was observed driving erratically. 
Based on the defendant's disheveled appearance 
and odd responses to questions, the officer 
ordered him out of the car, searched his person, 
and uncovered a knife in his pocket. Although it 
was undisputed that the officer's observations 
gave him probable cause to arrest the defendant 
for driving while intoxicated, the officer testified at 
the suppression hearing that he had no intention 
of arresting the defendant at the time he was 
initially stopped and searched. The officer also 
explained that it was not until discovery of the 
knife that he decided to arrest the defendant. In 
declining to uphold the search as incident to the 
defendant's arrest, the Court of Appeals observed 
that "but for the search," the arrest "would never 
have taken place (2014 NY Slip Op 08759, *6)," 

concluding that it was irrelevant that an arrest for 
DWI could have been made prior to the search. 
The Court explained that the search must be 
"incident to an actual arrest, not just probable 
cause that might have led to an arrest, but did 
not" (2014 NY Slip Op 08759, *4). This 
necessarily requires that, at the time the search is 
undertaken, an arrest has either been made or 
the officer has already formulated the intent to 
effectuate an arrest. 

  
While in this case the officers had probable cause 
to arrest defendant for littering (see Administrative 
Code of the City of New York § 16-118...]), 
defendant was not arrested for that offense. Nor 
did either of the officers testify at the suppression 
hearing that they harbored any intent to arrest 
defendant until they discovered the gun. 
According to officer Arslanbeck, it was only after 
they discovered a weapon in defendant's 
backpack that a decision to arrest him was made. 
Without an actual arrest or the formulation of an 
intent to arrest defendant for littering prior to 
frisking his bag, the search cannot be justified as 
having been incident to defendant's arrest ... 
. People v Magnum, 2015 NY Slip Op 00796, 
1st Dept 2-3-15 
  
  

Proof Presented to Grand Jury Was Sufficient to 
Support Allegation Defendant "Caused" the Death of 

a Police Officer Killed by Another Driver While 
Responding to the Accident In Which Defendant 

Was Involved 
  
The Second Department determined the evidence 
before the grand jury was sufficient to support the 
charge that defendant, who had been involved in a 
vehicle accident and was allegedly under the influence 
of alcohol, "caused" the death of a police officer who 
was struck by a car at the accident scene.  The court 
explained the nature of the proof required to support the 
charge that the defendant "caused" the death of another: 
  

"Courts assessing the sufficiency of the evidence 
before a grand jury must evaluate whether the 
evidence, viewed most favorably to the People, if 
unexplained and uncontradicted—and deferring 
all questions as to the weight or quality of the 
evidence—would warrant conviction'" ... . " 
Legally sufficient evidence' means competent 
evidence which, if accepted as true, would 
establish every element of an offense charged 
and the defendant's commission thereof" (CPL 
70.10[1]). 

  
In order to be held criminally liable for a person's 
death, a defendant must have engaged in 
conduct that "actually contribute[d]" to that 
person's death ... . The defendant's actions need 
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not be the sole cause of death and, indeed, the 
defendant need not have committed the fatal act 
to be liable ... . The test is, instead, whether it 
may be reasonably foreseen that the defendant's 
actions would result in the victim's death; if so, the 
defendant's actions may, under the criminal law, 
constitute a "sufficiently direct cause" of the death 
to warrant criminal liability for it ... . 

  
Here, viewing the evidence before the grand jury 
in the light most favorable to the prosecution ..., 
we find that there was legally sufficient proof 
before the grand jury that the defendant's actions 
"caused" the officer's death. Specifically, it was 
reasonably foreseeable that the defendant's 
conduct would cause collisions and that the police 
would respond and be required to be in the 
roadway, where they would be exposed to the 
potentially lethal danger presented by fast-moving 
traffic ... . People v Ryan, 2015 NY Slip Op 
00915, 2nd Dept 2-4-15 

  
  

Defendant's Exclusion from a "Sirois" Hearing 
(Where It Was Determined a Witness Was 

"Practically Unavailable" Because of Threats Made 
to the Witness on Behalf of the Defendant) Was 

Reversible Error 
  
The Second Department reversed defendant's 
conviction because he was excluded from a "Sirois" 
hearing where it was determined a witness was 
"practically unavailable" because of threats made by a 
person on behalf of the defendant.  The defendant had 
been allowed to hear the testimony but was not able to 
participate in the proceedings in any way: 
  

"[A] defendant's absence at a Sirois hearing has a 
substantial effect on his ability to defend the 
charges against him and, thus, a Sirois hearing 
constitutes a material stage of the trial" ... . The 
"[d]efendant was entitled to confront the witness 
against him at that hearing and also to be present 
so that he could advise counsel of any errors or 
falsities in the witness' testimony which could 
have an impact on guilt or innocence" ... . Here, 
the defendant was not in the courtroom and was 
not allowed to confer with his attorney during the 
hearing. Moreover, the fact that the defendant 
was able to hear the witness's testimony from a 
holding cell, and that the Supreme Court did not 
render a decision on the People's application until 
after argument was heard three days after the 
hearing, were insufficient safeguards to ensure 
that the defendant was "afforded the opportunity 
for meaningful participation to which he was 
entitled" ... . People v Williams, 2015 NY Slip Op 
00916, 2nd Dept 2-4-15 

  
  

More Sophisticated DNA Test, Ruling Out the 
Defendant as the Source of Semen, Was a Proper 

Basis for Vacating Defendant's Conviction--Criteria 
Described 

  
The Fourth Department upheld County Court's grant of 
defendant's motion to vacate his rape conviction 
because a recent DNA test demonstrated he was not the 
source of semen found in the victim's vagina (the source 
was the victim's boyfriend).  At the time of the trial the 
DNA results were inconclusive and the prosecutor had 
argued the presence of semen corroborated the victim's 
assertion defendant had raped her: 
  

"It is well settled that on a motion to vacate a 
judgment of conviction based on newly 
[*2]discovered evidence, the movant must 
establish, inter alia, that there is newly discovered 
evidence: (1) which will probably change the 
result if a new trial is granted; (2) which was 
discovered since the trial; (3) which could not 
have been discovered prior to trial; (4) which is 
material; (5) which is not cumulative; and[] (6) 
which does not merely impeach or contradict the 
record evidence" ... . "The power to grant an order 
for a new trial on the ground of newly discovered 
evidence is purely statutory. Such power may be 
exercised only when the requirements of the 
statute have been satisfied, the determination of 
which rests within the sound discretion of the 
court" ... . People v White, 2015 NY Slip Op 
01075, 4th Dept 2-6-15 
  
  

Evidence Sufficient to Support Count Charging 
Sexual Abuse First Degree, Despite Evidence 

Defendant Did Not Touch the Victim for the Purpose 
of Gratifying Sexual Desire 

  
The Fourth Department determined the evidence 
presented to the grand jury was sufficient to support the 
count charging sexual abuse in the first degree.  The 
issue was whether there was sufficient evidence 
defendant touched the victim for the purpose of 
gratifying sexual desire.  Based upon what the defendant 
said at the time, the purpose of his touching the victim 
was to determine whether she had recently had sex with 
another.  The court explained the level of proof required 
at the grand jury stage: 
  

" Legally sufficient evidence' means competent 
evidence which, if accepted as true, would 
establish every element of an offense charged 
and the defendant's commission thereof" (CPL 
70.10 [1]). Thus, "[o]n a motion to dismiss an 
indictment based on legally insufficient evidence, 
the issue is whether the evidence before the 
[g]rand [j]ury establishes a prima facie case" ... . 
In deciding a motion to dismiss a count of an 
indictment for legally insufficient evidence, a 
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"reviewing court's inquiry is limited to whether the 
facts, if proven, and the inferences that logically 
flow from those facts supply proof of every 
element of the charged crime[],' and whether the 
[g]rand [j]ury could rationally have drawn the 
guilty inference' . . . That other, innocent 
inferences could possibly be drawn from those 
facts is irrelevant to the sufficiency inquiry as long 
as the [g]rand [j]ury could rationally have drawn 
the guilty inference' " ... . 

  
As relevant here, "[a] person is guilty of sexual 
abuse in the first degree when he or she subjects 
another person to sexual contact . . . [b]y forcible 
compulsion" (Penal Law § 130.65 [1]), and sexual 
contact is defined as "any touching of the sexual 
or other intimate parts of a person for the purpose 
of gratifying sexual desire of either party" (§ 
130.00 [3]). Consequently, the People were 
required to submit sufficient evidence from which 
the grand jury could have inferred that defendant 
touched the victim's vagina for the purpose of 
gratifying his or the victim's sexual desire. It is 
well settled that, "[b]ecause the question of 
whether a person was seeking sexual gratification 
is generally a subjective inquiry, it can be inferred 
from the conduct of the perpetrator" ... . Here, we 
conclude that the evidence before the grand jury, 
viewed in the light most favorable to the People, 
was sufficient to permit the grand jury to infer that 
defendant touched the sexual and intimate parts 
of the victim's body by forcible compulsion for the 
purpose of gratifying his sexual desire ... . To 
require, as defendant suggests, that the reviewing 
court accept the explanation that defendant 
proffered for his conduct, "would skew a reviewing 
court's inquiry and restrict, if not extinguish, the 
[g]rand [j]ury's unassailable authority to consider 
logical inferences that flow from the facts 
presented to it" ... . People v Hoffert, 2015 NY 
Slip Op 01083, 4th Dept 2-6-15 

  
  

Department of Social Services (DSS) Is Not a 
"Victim" under the Penal Law---Defendant Can Not 
Be Ordered to Pay Restitution to DSS for Care of 

Child-Victim of Defendant's Offense 
  
The Fourth Department determined the Department of 
Social Services (DSS) was not a "victim" within the 
meaning of Penal Law 60.27 and therefore the 
defendant could not be ordered to pay restitution to the 
DSS for expenses incurred caring for the child-victim of 
defendant's crime: 
  

It is well established that restitution may be 
required for expenses that "were not voluntarily 
incurred, but stem from legal obligations that are 
directly and causally related to the crime" ... . 
Here, however, the foster care expenses are the 

result of the placement of the victim in the care 
and custody of DSS pursuant to a proceeding in 
Family Court (see Family Ct Act § 1055 [1]), and 
thus DSS is performing its statutory duty pursuant 
to Social Services Law § 398 (2) (b). We note that 
the Legislature has specifically provided that 
certain governmental agencies and entities are 
entitled to restitution when performing their 
statutory duties (see Penal Law § 60.27 [9], [10], 
[13]). Section 60.27 (9), for example, was enacted 
to permit restitution to police agencies for 
unrecovered funds used in undercover drug 
purchases following the decision in People v 
Rowe (152 AD2d 907, 909, affd 75 NY2d 948, 
949). In Rowe, we determined that, absent 
legislative intent to include a city police 
department as a "victim," such funds could not be 
recovered by means of a court order of restitution. 
Similarly, here, in the absence of legislative intent 
that DSS is a "victim" pursuant to Penal Law § 
60.27, we decline to impose an obligation on 
defendant to pay restitution for the expenditure of 
public funds for providing foster care for the 
victim. People v Johnson, 2015 NY Slip Op 
01107, 4th Dept 2-6-15 

  
 

Warrantless Search of Defendant's Jacket Not 
Justified--Defendant Was Handcuffed Inside a Police 

Car and Jacket Was Outside the Car 
  
The First Department, in a full-fledged opinion by Justice 
Richter, over a dissent, determined that the warrantless 
search of defendant's jacket could not be justified.  The 
defendant was handcuffed and sitting in the back of a 
police car when the jacket, which was on the trunk of the 
police car, was searched: 
  

"[A]ll warrantless searches presumptively are 
unreasonable per se," and, "[w]here a warrant 
has not been obtained, it is the People who have 
the burden of overcoming" this presumption of 
unreasonableness ... . As the Court of Appeals 
recently reiterated in Jimenez (22 NY3d at 717), 
the People must satisfy two separate 
requirements to justify a warrantless search of a 
container incident to arrest. "The first imposes 
spatial and temporal limitations to ensure that the 
search is not significantly divorced in time or 
place from the arrest" (Jimenez, 22 NY3d at 721 
[internal quotation marks omitted]...). The second 
requires the People to demonstrate the presence 
of exigent circumstances (Jimenez, 22 NY3d at 
722). The Court of Appeals has recognized two 
interests underlying the exigency requirement: the 
safety of the public and the arresting officer, and 
the protection of evidence from destruction or 
concealment ... .  * * * 
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Here, the jacket was unquestionably outside 
defendant's grabbable area at the time of the 
search, which even the dissent acknowledges. 
Defendant was sitting handcuffed inside a police 
car, the jacket was outside lying on the vehicle's 
trunk, and numerous officers were on the scene. 
Thus, the jacket had been reduced to the 
exclusive control of the police and there was no 
reasonable possibility that defendant could have 
reached it... . 
  
Further, the People failed to establish the 
requisite exigent circumstances justifying a 
warrantless search of the jacket. Although 
defendant had previously struggled with police, 
five to six additional officers had arrived on the 
scene and defendant was subdued and placed in 
the police car. Thus, the scene at the time of the 
search was police-controlled ... . People v 
Morales, 2015 NY Slip Op 01190, 1st Dept 2-10-
15 
  
  

Police May Direct Occupants to Step Out of the Car 
After a Vehicle-Stop 

  
In affirming the denial of a motion to suppress evidence 
seized after a vehicle stop the Second Department 
determined the police properly requested that the 
occupants step out of the car: 
  

"In light of the heightened dangers faced by 
investigating police officers during traffic stops, a 
police officer may, as a precautionary measure 
and without particularized suspicion, direct the 
occupants of a lawfully stopped vehicle to step 
out of the car" ... . People v Mitchell, 2015 NY 
Slip Op 01292, 2nd Dept 2-11-15 
  
  
  

Appeal Waiver and Guilty Plea Fatally Flawed 
  
The Third Department determined defendant's waiver of 
appeal was ineffective and his guilty plea was not 
knowing, voluntary and intelligent: 
  

A review of the record supports defendant's 
contention that his guilty plea and waiver of 
appeal were not knowing, voluntary and 
intelligent. As a threshold matter, the terms under 
which defendant was entering a guilty plea were 
not clearly stated prior to the plea allocution, 
County Court misstated the minimum term of 
postrelease supervision (see Penal Law § 70.45 
[2] [f]), and defendant was not advised of the 
maximum potential sentence ... . * * * ,,,[T]he 
record does not reflect that defendant was 
accurately advised, prior to the plea allocution, of 
his rights, options or the terms of his plea. 

  
Moreover, "[w]hen a defendant opts to plead 
guilty, he [or she] must waive certain 
constitutional rights — the privilege against self-
incrimination and the rights to a jury trial and to be 
confronted by witnesses" ... and the court need 
not "specifically enumerate all of the rights" 
implicated ..., here, the only constitutional right 
referred to was the right to a jury trial. We cannot 
conclude that defendant's guilty plea was 
knowing, voluntary and intelligent as there was 
neither "an affirmative showing on the record that 
defendant waived his constitutional rights" ..., nor 
any indication that he "consulted with his attorney 
about the constitutional consequences of a guilty 
plea" ... . 
  
We also note, with regard to the oral appeal 
waiver, that County Court did not adequately 
convey "that the right to appeal is separate and 
distinct from those rights automatically forfeited 
upon a plea of guilty" but, rather, improperly 
lumped those rights together ... . Although the 
record contains a written appeal waiver dated the 
same day as the plea proceedings, there was "no 
attempt by the court to ascertain on the record an 
acknowledgment from defendant that he had, in 
fact, signed the waiver or that, if he had, he was 
aware of its contents" ... . People v Vences, 2015 
NY Slip Op 01196, 3rd Dept 2-11-15 
  
  

Bare Allegation in an Attorney Affidavit that, Upon 
Information and Belief, the Deputies Lacked 

Probable Cause to Arrest Defendant, Not Enough to 
Justify a Hearing on a Suppression Motion 

  
In finding defendant's motion to suppress was properly 
denied without a hearing, the Third Department 
explained what is required to warrant a hearing: 
  

"A motion seeking suppression of evidence 'must 
state the ground or grounds of the motion and 
must contain sworn allegations of fact . . . 
supporting such grounds'" ... . A hearing in this 
regard is neither "automatic [n]or generally 
available [simply] for the asking" ... and, except in 
circumstances not present here (see CPL 710.60 
[3] [b]; 710.20 [3], [6]), the trial court "may 
summarily deny the motion if the papers do not 
allege a legal basis for suppression or if the 
factual allegations do not as a matter of law 
support any alleged ground" ... . Here, in support 
of her suppression motion, defendant tendered 
the affidavit of her attorney, who merely asserted 
— upon information and belief — that the 
deputies in question lacked probable cause to 
arrest defendant. This "bare allegation of a lack of 
probable cause, without any factual support, was 
insufficient to require a hearing" ... . People v 
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Briskin, 2015 NY Slip Op 01493, 3rd Dept 2-19-
15 

  

 
CRIMINAL LAW/APPEALS 

  
Larceny Jury Instruction Shifted Burden of Proof to 

Defendant---Reversal Required In Absence of 
Preservation of the Error 

  
The Fourth Department reversed defendant's conviction 
because the jury instruction shifted the burden of proof 
to the defendant: 
  

Penal Law § 155.15 (1) provides that, "[i]n any 
prosecution for larceny committed by trespassory 
taking or embezzlement, it is an affirmative 
defense that the property was appropriated under 
a claim of right made in good faith." ...[H]owever, 
the Court of Appeals in People v Chesler (50 
NY2d 203, 209-210) "held that section 155.15 
was unconstitutional insofar as it made a good-
faith claim of right an affirmative defense because 
to do so impermissibly shifted the burden onto the 
defendant to disprove the element of intent." 
Rather, "a good faith claim of right is properly a 
defense--—not an affirmative defense—--and 
thus, the [P]eople have the burden of disproving 
such defense beyond a reasonable doubt' " ... . 
Here, however, the court instructed the jury that 
"defendant has the burden of proving that she 
took, withheld or obtained the property under a 
claim of right made in good faith by a 
preponderance of the evidence." We conclude 
that the court committed a mode of proceedings 
error when it shifted the burden onto defendant to 
disprove the element of intent ..., thereby 
requiring reversal of the judgment and a new trial 
even in the absence of preservation ... . People v 
Forbes-Haas, 2015 NY Slip Op 00092, 4th Dept 
1-2-15 
  

 
CRIMINAL LAW/APPEALS/EVIDENCE 

  
Where Proof Is Directed Exclusively to a Theory Not 
Charged in the Indictment, the Proof Is Insufficient 
to Support the Conviction---Such a Variance Need 

Not Be Preserved by Objection to Be Raised on 
Appeal/Conduct of Spectators (Mouthing Words 
When Victim Testified) Did Not Require that the 

Spectators Be Removed and Did Not Mandate the 
Declaration of a Mistrial 

  
The Fourth Department determined that variance 
between the charges described in the indictment and the 
proof at trial required the dismissal of several 
counts.  Such a variance does not need to be preserved 
for appeal by objection.  The court noted that the trial 

judge's failure to exclude spectators who were mouthing 
word's during the victim's testimony was not an abuse of 
discretion: 
  

"Where the charge against a defendant is limited 
either by a bill of particulars or the indictment 
itself, the defendant has a fundamental and 
nonwaivable' right to be tried only on the crimes 
charged" ... . We have thus held that, where, as 
here, a defendant contends that he or she has 
been convicted upon an uncharged theory of the 
crime, such a contention does not require 
preservation... . * * * 
  
"Where there is a variance between the proof and 
the indictment, and where the proof is directed 
exclusively to a new theory rather than the theory 
charged in the indictment, the proof is deemed 
insufficient to support the conviction" ... . Counts 
two and three of the indictment alleged hand-to-
vagina contact, but the victim testified that the 
only part of defendant's body that came into 
contact with her vagina was defendant's penis. 
Indeed, when asked specifically if any other part 
of defendant's body came into contact with her 
vagina during the incident encompassed by 
counts two and three, the victim responded, "No." 
Count nine of the indictment alleged penis-to-
vagina contact, but the victim testified that 
defendant touched her vagina with his hand 
during that incident. Again, when asked 
specifically if any other part of defendant's body 
came into contact with her vagina during the 
incident encompassed by count nine, the victim 
responded, "No." We thus conclude that the 
evidence is legally insufficient to support the 
conviction with respect to counts two, three and 
nine and that defendant was denied his 
fundamental and nonwaivable right to be tried on 
only those crimes charged in the indictment. We 
therefore modify the judgment 
accordingly.  People v Duell, 2015 NY Slip Op 
00014, 4th Dept 1-2-15 
  

  

CRIMINAL LAW/APPEALS/RIGHT TO 
COUNSEL 

  
Failure to Inform Defendant of His Right to Counsel 

for an Appeal Taken by the People Deprived 
Defendant of that Right 

  
The Second Department determined that a defendant 
must be informed of his right to counsel on an appeal 
taken by the People: 
  

A defendant has important interests at stake on 
an appeal by the People, and is thus entitled to 
certain protections, including "the right to 
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appellate counsel of defendant's choice and the 
right to seek appointment of counsel upon proof 
of indigency" ... . "The ultimate duty of informing 
the defendant of his right to have counsel on 
appeal rests with the State" ... and, absent record 
evidence that the defendant was informed of the 
right to counsel and waived that right, the 
Appellate Division should not proceed to consider 
and decide an appeal by the People ... . Since 
there is no such record evidence in this case, we 
agree with the defendant's contention that he was 
deprived of his constitutional right to counsel on 
the People's appeal to this Court ... . Accordingly, 
we assign counsel to represent the defendant on 
the People's appeal ..., and will consider and 
decide the remainder of the application upon the 
submission of all briefs. People v Clemente, 
2015 NY Slip Op 01287, 2nd Dept 2-11-15 

  

 
CRIMINAL LAW/BRADY VIOLATION 

  
Appellant Entitled to a Hearing on His Motion to 

Vacate His Conviction---Questions of Fact Whether 
Witness Testimony Was Induced by Threats and/or 

Promises Not Disclosed to the Defense at Trial 
  
The Third Department determined appellant, who had 
been convicted of second degree murder, was entitled to 
a hearing re: a potential Brady violation.  Appellant was 
an inmate at the time of the incident and the witnesses 
to the incident were other inmates Appellant, in a motion 
to vacate the conviction, presented affidavits from 
witnesses to the incident who averred they were 
threatened or offered promises by prison personnel in 
exchange for their testimony.  The court noted there was 
a question of fact whether the prosecution could be held 
responsible for the actions of prison personnel (relevant 
information may have been outside the control of the 
prosecution): 
  

...[D]efendant was entitled to a hearing on his 
motion. Due process requires that the People 
disclose to the defendant any evidence in their 
possession that is "material to guilt or 
punishment" ... . The People must disclose 
evidence relating to a witness's credibility, 
including "the 'existence of an agreement 
between the prosecution and a witness, made to 
induce the testimony of the witness'" ... . "To 
establish a Brady violation, a defendant must 
show that (1) the evidence is favorable to the 
defendant because it is either exculpatory or 
impeaching in nature; (2) the evidence was 
suppressed by the prosecution; and (3) prejudice 
arose because the suppressed evidence was 
material" ... . When a specific request has been 
made for the evidence that was withheld, "the 
materiality element is established provided there 

exists a 'reasonable possibility' that it would have 
changed the result of the proceedings" ... 
. People v Lewis, 2015 NY Slip Op 01492, 3rd 
Dept 2-19-15 

 
 

CRIMINAL LAW/CIVIL 
PROCEDURE/EVIDENCE/EAVESDROPPING 

  
Father's Recording of Defendant's Berating and 
Threatening Father's Child Admissible Under the 
"Vicarious Consent" Theory (Father Vicariously 

Consented, on Behalf of the Child, to the 
Recording)/Variance Between Jury Instruction and 
Charges in the Indictment Was Harmless Error--No 
Possibility Defendant Was Convicted of a Theory 

Not Encompassed by the Indictment 
  
The Second Department applied a "vicarious consent" 
theory to reject the defendant's argument that the 
father's recording of the defendant berating and 
threatening the father's child violated the eavesdropping 
statutes, Penal Law 250.05 and CPLR 4506. Father had 
called mother's cell phone which mother answered 
without speaking. Father could hear the defendant 
speaking to the child over the phone and recorded the 
defendant's words.  In addition to the "vicarious consent" 
discussion, he Second Department noted that a variance 
between the jury instructions and the charges in the 
indictment was harmless error because there was no 
possibility the guilty verdict was based upon a theory not 
in the indictment.  With respect to the "vicarious consent" 
to the recording, the court wrote: 
  

While ... Penal Law § 250.05 serves the strong 
public policy goal of protecting citizens from 
eavesdropping, we are not persuaded that the 
New York Legislature intended to subject parents 
to criminal penalties when, "out of concern for the 
bests interests of their minor child, they record 
that child's conversations" ... . Given the similarity 
between the federal wiretap statute and New 
York's eavesdropping statute, and recognizing 
that the "vicarious consent" exemption is rooted 
on a parent's need to act in the best interests of 
his or her child ..., we deem it appropriate to 
adopt it as an exemption to Penal Law § 250.05. 

  
Here, the People sufficiently demonstrated that 
the father had a "good faith, objectively 
reasonable basis to believe" that it was necessary 
for the welfare of the infant to record the 
conversation ..., such that he could consent to the 
recording on the infant's behalf ... . Accordingly, 
the "vicarious consent" exemption applies, and 
admission of the subject recording was not barred 
by CPLR 4506. People v Badalamenti, 2015 NY 
Slip Op 00384, 2nd Dept 1-14-15 
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CRIMINAL LAW/CONSTITUTIONAL LAW 
(STATE)/EMERGENCY EXCEPTION TO THE 

WARRANT REQUIREMENT 
  

Criteria for a Valid Warrantless Search of a Home 
Pursuant to the Emergency Exception Described---

The Court Noted that One of the Criteria, i.e., that the 
Police Not Be Primarily Motivated by Intent to Arrest 

and Seize Evidence, No Longer Applies to Claims 
Under the US Constitution and May Only Apply to 

Claims Under the New York Constitution 
  
In affirming County Court's denial of defendant's 
suppression motion, the Second Department explained 
the application of the emergency exception to the 
warrant requirement.  The court noted that there is now 
a question whether one of the criteria for a valid 
warrantless search pursuant to the emergency 
exception, i.e., that the police are not primarily motivated 
by the intent to arrest and seize evidence, no longer 
applies under the Fourth Amendment to the US 
Constitution, and may only apply to claims under the 
New York Constitution: 
  

"[Al]though warrantless entries into a home are 
presumptively unreasonable'" ..., a warrantless 
search and seizure in a protected area may be 
lawful, under some circumstances, pursuant to 
the emergency doctrine (see People v Mitchell, 39 
NY2d 173, 177-178...). The exception applies 
where the police (1) have "reasonable grounds to 
believe that there is an emergency at hand and 
an immediate need for their assistance for the 
protection of life or property," (2) are "not . . . 
primarily motivated by intent to arrest and seize 
evidence," and (3) have a "reasonable basis, 
approximating probable cause, to associate the 
emergency with the area or place to be searched" 
(People v Mitchell, 39 NY2d at 177-178...). 

  
The United States Supreme Court has held that 
the subjective intent of the police is not relevant in 
determining the reasonableness of police conduct 
under the Fourth Amendment to the United States 
Constitution (see Brigham City v Stuart, 547 US 
398, 403). Consequently, the second prong of 
Mitchell is now relevant, if at all, only to claims 
raised under the New York Constitution (see NY 
Const, art I, § 12). We need not determine in this 
case whether the second prong of Mitchell is still 
viable under the New York Constitution ... , 
because we conclude that the actions of the 
police officers were permissible under both 
Brigham City and Mitchell ... . People v Loucks, 
2015 NY Slip Op 01471, 2nd Dept 2-18-15 
 
 

 

CRIMINAL LAW/EVIDENCE 
  

(Harmless) Error to Admit Voice Identification 
Testimony---The People Did Not Provide Notice of 

the Testimony and the Identification Was Not Merely 
Confirmatory 

  
The Fourth Department noted that voice identification 
testimony should not have been allowed because the 
people did not provide notice of it and it was not merely 
confirmatory.  The error was deemed harmless however: 
  

We agree with defendant that the court erred in 
allowing one of the victims to offer voice 
identification testimony at trial. Prior to trial, the 
prosecutor had the victim listen to recordings of 
telephone calls allegedly made by defendant from 
jail, and the victim identified the voice of the 
person making the calls as belonging to 
defendant. The victim offered similar testimony at 
trial over defendant's objection. Because the 
People failed to provide defendant with notice of 
the pretrial voice identification procedure as 
required by CPL 710.30 (1) ..., the voice 
identification testimony was admissible at trial 
only if the identification was merely confirmatory 
as a matter of law ... . Contrary to the People's 
contention, the victim's identification of 
defendant's voice was not merely confirmatory 
inasmuch as the victim acknowledged that, 
although he had heard defendant speak a number 
of times in the neighborhood, he and defendant 
had never actually spoken to each other. We thus 
conclude that the People did not establish as a 
matter of law that the victim was so familiar with 
defendant's voice that "the identification at issue 
could not be the product of undue 
suggestiveness" ... . People v Ramos, 2015 NY 
Slip OOp 00049, 4th Dept 1-2-15 
  

   
Reversible Error to Allow Cross-Examination of 

Defendant About an Unrelated Prior Crime 
  
The Third Department determined it was reversible error 
to allow the defendant, who was convicted of 
manslaughter, to be cross-examination about a 
unrelated prior crime involving an altercation and 
violence.  The evidence was not relevant to credibility 
and served only to demonstrate a propensity to instigate 
fights: 
  

The People sought the court's permission to 
cross-examine defendant about a previous guilty 
plea to a charge of harassment in the second 
degree based upon defendant's physical 
altercation with another woman, maintaining that 
such questioning would be useful to, among other 
things, impeach defendant's credibility. Despite 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01471.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01471.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00049.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00049.htm


 

 46 

defendant's objection that such line of questioning 
would have no probative value, the court allowed 
the proposed cross-examination, stating that such 
evidence of defendant's previous assault was 
"relevant" to "show that [defendant] can be 
physically aggressive" and, additionally, that such 
proof would speak to defendant's anticipated 
testimony that she had acted in self-defense. The 
court went on to indicate that the admission of 
such evidence would not unduly prejudice 
defendant inasmuch as the prior incident did not 
involve a weapon or result in serious physical 
injury. 

  
Based upon County Court's authorization, the 
People cross-examined defendant at trial about 
the previous altercation, suggesting that 
defendant had instigated the fight and, further, 
emphasizing that defendant punched the woman 
with a closed fist, causing her to lose a tooth. 
Moments later, the People resumed its 
questioning about the altercation with the victim, 
asking defendant whether she baited the victim to 
come up to her apartment knowing that she would 
use a knife in a fight with the victim. As the 
questions regarding defendant's prior assault 
bore no relation to defendant's credibility, but 
rather served solely to illustrate defendant's 
propensity to initiate fights so that she could 
physically attack other people, we find that 
County Court abused its discretion in allowing 
such inquiries ... . Accordingly, as defendant's 
guilt was not overwhelmingly established by the 
proof presented at trial and we "cannot say that 
there is no reasonable possibility that the error 
might have contributed to defendant's conviction," 
the judgment must be reversed and the matter 
remitted for a new trial ... . People v Karuzas, 
2015 NY Slip Op 00252, 3rd Dept 1-8-15 

 
  

Defendant Was Subjected to Custodial Interrogation 
Before Waiving His Right to Remain Silent---Oral 

Pre-Miranda and Written Post-Miranda Statements 
Should Have Been Suppressed---Error Deemed 

Harmless 
  
The Second Department determined defendant's pre-
Miranda statements, as well as his post-Miranda written 
statement, should have been suppressed because the 
defendant was in custody and interrogated before he 
waived his right to remain silent.  Defendant had been 
stopped by two police cars, one of which cut off 
defendant's lane of travel. Defendant then consented to 
going to the police station where he was placed in a 
locked room and subjected to accusatory 
questioning.  (The court ultimately determined the error 
was harmless, however): 
  

Contrary to the suppression court's determination, 
the statements made by the defendant at the 
police station should have been suppressed as 
the product of custodial interrogation conducted 
without the benefit of Miranda warnings. "Miranda 
warnings need not be given until both the 
elements of police custody' and interrogation' are 
present" ... . The issue of whether a suspect is in 
custody is generally a question of fact ... . In 
deciding whether a defendant was in custody 
before receiving Miranda warnings, "the 
subjective beliefs of the defendant are not to be 
the determinative factor" ... . Nor does the 
determination turn on the subjective intent of the 
police officer ... . Rather, the test is "what a 
reasonable man [or woman], innocent of any 
crime, would have thought had he [or she] been in 
the defendant's position" ... . "[T]he term 
interrogation' under Miranda refers not only to 
express questioning, but also to any words or 
actions on the part of the police (other than those 
normally attendant to arrest and custody) that the 
police should know are reasonably likely to elicit 
an incriminating response from the suspect" ... . 

  
Here, a reasonable, innocent person would not 
have believed that he or she was free to leave the 
police station at the time the defendant made his 
oral statements to the police ... . Moreover, the 
questions by the police were accusatory in nature, 
rather than merely investigatory, and were 
designed to elicit an incriminating response ... . 
Accordingly, the oral statements made by the 
defendant at the police station were the product of 
custodial interrogation without Miranda warnings 
and should have been suppressed. Furthermore, 
the written statement by the defendant, although 
created after Miranda warnings were issued, also 
should have been suppressed, as there was no 
attenuation between the statements that were 
obtained unlawfully and the written statement ... 
. People v Reardon, 2015 NY Slip Op 00394, 
2nd Dept 1-14-15 
  

  
Detective's Testimony About a Non-Testifying 

Witness' Description of the Perpetrator Properly 
Admitted to Explain Detective's Subsequent Actions 

and Complete the Narrative 
  
The Second Department, over an extensive dissent, 
determined a detective's testimony about a non-
testifying witness' (Anderson's) description of the 
perpetrator was admissible for the non-hearsay purpose 
of explaining the detective's subsequent actions, and 
completing the narrative of events: 
  

The jury was specifically instructed not to 
consider this description for its truth, and the 
description was properly admitted for the relevant, 
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nonhearsay purpose of "establishing the reasons 
behind the detective's actions, and to complete 
the narrative of events leading to the defendant's 
arrest" ... . Contrary to the view of our dissenting 
colleague, we find that the People sufficiently 
established a connection between Anderson's 
description and subsequent police conduct. 
Anderson's general description of the perpetrator, 
as distinct from a direct identification of the 
defendant, led to successive police investigatory 
conduct such as interviewing other witnesses, 
including a witness who identified the defendant 
at trial, and procuring the surveillance video of the 
defendant ... . Thus, the Supreme Court did not 
err in admitting Anderson's description of the 
perpetrator for a limited nonhearsay purpose ... 
. People v Speaks, 2015 NY Slip Op 00396, 2nd 
Dept 1-14-15 
  
  

Police Properly Entered the Apartment (Warrantless 
Entry) With the Consent of a "Lease Enforcement 

Officer" Who Believed the Apartment Was Occupied 
by "Squatters" 

  
The Third Department determined the police properly 
made a warrantless entry of the apartment where 
defendant [Anderson] was staying based upon the 
consent of a "lease enforcement officer" who believed 
the apartment was occupied by "squatters."  The motion 
to suppress the weapon found near the defendant was, 
therefore, properly denied: 
  

...John Downey, a lease enforcement officer, 
informed a police detective that he believed that 
Anderson's apartment was vacant and that 
tenants frequently abandoned their units in the 
apartment building without providing notice. 
Downey further explained that he was authorized 
to enter apartments in order to ensure that they 
are secure and not occupied by squatters. 
Downey averred that he provided law 
enforcement officers with a key to the apartment 
because he was concerned that someone other 
than Anderson may have been staying there. 
When law enforcement arrived at the apartment 
and knocked on the door, there was no response 
and no noise was detected from inside the 
residence. Although it became obvious to the 
officers, after having entered the apartment, that it 
was not vacant, inasmuch as an objective view of 
the evidence adequately demonstrated that the 
police reasonably relied in good faith upon 
Downey's apparent authority to allow entry into 
the apartment, County Court properly found that 
the warrantless entry --and resulting seizure of 
the gun that was in plain view--was not illegal... 
. People v Edwards, 2015 NY Slip Op 3rd Dept 
1-15-15 
 

Error for Prosecutor to Imply that Communicating 
with an Attorney Manifests a Consciousness of Guilt 

(Error Deemed Harmless Here) 
  
The Second department noted that the prosecutor's 
comment implying that communicating with an attorney 
manifests a consciousness of guilt was error: 
  

In response to evidence proffered by the People 
that the defendant relocated to a motel after the 
subject shooting, the defendant called as a 
witness an attorney whom she had retained after 
the shooting. To rebut the People's theory that the 
relocation indicated a consciousness of guilt, the 
defendant elicited testimony from that attorney 
that the defendant intended to surrender to the 
police, but that the police arrested her before she 
was able to do so. During summation, the 
prosecutor posed the rhetorical question: "[I]f you 
didn't do anything and you don't know that 
detectives are looking for you in respect to a 
shooting, why did you get an attorney?" The 
defendant correctly contends that this comment 
was improper, since the defendant's retention of 
an attorney was not probative of her 
consciousness of guilt ... . Nevertheless, contrary 
to the defendant's contention, under the 
circumstances of this case, the error did not 
deprive the defendant of a fair trial and otherwise 
does not require reversal ... . People v Credle, 
2015 NY Slip Op 00548, 2nd Dept 1-21-15 

  
  

No Foundation Provided for Use of a Notarized 
Statement for Impeachment (As a Prior Inconsistent 

Statement) 

  
The Second Department determined the trial court had 
properly prohibited the defense from cross-examining a 
complaining witness about a notarized statement the 
witness denied signing.  The court explained the 
foundation-requirements for admitting a prior 
inconsistent statement: 
  

The trial court properly precluded the defendant 
from cross-examining one of the complaining 
witnesses regarding a notarized statement which 
she had denied signing, and for which the notary 
could not be located. "[T]here must be a proper 
foundation laid for the introduction of prior 
inconsistent statements of a witness. In order to 
prevent surprise and give the witness the first 
opportunity to explain any apparent inconsistency 
between his [or her] testimony at trial and his [or 
her] previous statements, he [or she] must first be 
questioned as to the time, place and substance of 
the prior statement" ... . "If the witness does not 
admit that he [or she] signed the statement[ ], the 
genuineness of the signature can be proved by 
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any one or in any legal way. Such proof enables 
the impeaching party to properly offer the paper in 
evidence as a part of his [or her] case or, with the 
permission of the court, at any other stage of the 
trial" ... . Where, as here, the party seeking to 
admit the writing into evidence has not proven the 
genuineness of the signature, "the writing cannot 
be read to the jury, or, provided it can be 
produced, used as a basis for a cross-
examination as to its contents until it is in 
evidence'" ... . People v Haywood, 2015 NY Slip 
Op 00555, 2nd Dept 1-21-15 

 
  

Insufficient Foundation for Introduction of Grand 
Jury Testimony as Past Recollection Recorded---No 

Showing Recollection Was "Fairly Fresh" and 
Accurate at the Time of the Grand Jury Appearance 

  
The First Department, in a full-fledged opinion by Justice 
Andrias (disagreeing at length with the rationale of the 
concurring opinion), reversed defendant's perjury 
conviction because a witness' (Woods') grand jury 
testimony was wrongly admitted under the past 
recollection recorded hearsay exception.  Woods 
testified and remained available to testify when the 
hearsay exception was invoked.  Woods claimed that he 
did not know whether he had actual knowledge of past 
events or whether his memory stemmed from the many 
"prep" discussions he had had with the prosecutor over 
a six-year period. There was a six-year gap between the 
underlying events and Woods' grand jury appearance. 
The First Department determined the prosecutor did not 
lay a sufficient foundation for admission of the grand jury 
testimony in that it was not shown that Woods' 
recollection was "fairly fresh" at the time of the grand jury 
testimony: 
  

Although there is no rigid rule as to how soon 
after the event the statement must have been 
made ..., here the assurance of the accuracy of 
the recordation and its trustworthiness are 
diminished by the six- year gap between the 
underlying events, which concluded in 2000, and 
Woods's grand jury testimony in 2006 * * * . 

  
The People argue that Woods's testimony is 
admissible despite the six-year gap because the 
trial court found that he was "feigning a lack of 
memory." However, even if Woods's lack of 
memory demonstrates that he was unable or 
unwilling to testify, it does not abrogate the 
People's obligation to satisfy the foundational 
requirement that the recollection was fairly fresh 
when [*5]recorded or adopted. 

  
Nor was Woods able to "presently testify that the 
record correctly represented his knowledge and 
recollection when made" ... . Although Woods 

testified that he believed his grand jury testimony 
was truthful and accurate, he also testified that 
"[a]s I sit here right now, I can't tell you if 
everything that's in that Grand Jury that I said was 
... accurate"; that although he "wanted to be 
accurate" and "wouldn't testify untruthfully," he 
could not swear that "what's in the ... Grand Jury 
... was exactly what happened," and that he could 
not "remember [if] ... what I was talking to was my 
clear recollection or ... was resulting from [my 
prep sessions] with people." Thus, Woods's 
testimony reflects that although he would not 
have purposefully lied to the grand jury, he could 
not presently state that his testimony accurately 
reflected his own recollection of the events in 
question at the time that he testified before it ... 
. People V DiTommaso, 2015 NY Slip Op 
01592, 1st Dept 2-14-15 

  
   

People's Failure to Provide Timely Notice of the 
Intent to Present Witnesses to Rebut the Testimony 

of Defendant's Alibi Witness Required Reversal 
  
The Second Department reversed defendant's 
conviction because the prosecutor failed to show good 
cause for her failure to provide timely notice of rebuttal 
witnesses.  Defendant had provided a "notice of 
alibi."  Defendant's alibi witness was his girlfriend, who 
testified defendant was home with her at the time of the 
offense.  The prosecutor did not provide reciprocal 
notice of rebuttal witnesses who would testify that cell 
phone records demonstrated defendant was not at home 
with his girlfriend at the time of the offense.  In spite of 
the lack of timely notice, the trial court allowed the 
rebuttal testimony after an adjournment: 
  

CPL 250.20(1) provides, among other things, that 
within eight days of service of a demand by the 
People, a defendant "must" serve upon the 
People a "notice of alibi," and that "[f]or good 
cause shown, the court may extend the period for 
service of the notice." The reciprocal provision, 
CPL 250.20(2), provides, among other things, that 
"[w]ithin a reasonable time after receipt of the 
defendant's witness list but not later than ten days 
before trial," the People "must" serve and file a list 
of the witnesses the People propose to offer in 
rebuttal to discredit the defendant's alibi at the 
trial, and that "[f]or good cause shown, the court 
may extend the period for service" of the People's 
witness list. 

  
CPL 250.20(3) provides that if the defendant calls 
an alibi witness at trial without having first served 
the requisite notice pursuant to CPL 250.20(1), 
the court "may exclude any testimony of such 
witness," or "may in its discretion receive such 
testimony, but before doing so, it must, upon 
application" of the People, "grant an adjournment 
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not in excess of three days" (CPL 250.20[3]). CPL 
250.20(4) provides that the provisions of 
subdivision (3) "shall reciprocally apply" when the 
People seek to offer alibi rebuttal witnesses 
without having given the requisite notice pursuant 
to CPL 250.20(2). 

  
Here, the People contend, in effect, that, unlike 
CPL 250.20(2), which requires the People to 
show "good cause" for an extension of time to 
serve the list of alibi rebuttal witnesses, CPL 
250.20(3) and (4) do not require such a showing 
for the court to exercise its discretion in receiving 
such testimony absent any compliance with the 
notice requirement. We disagree ... . A 
construction of the statute which requires good 
cause to be shown before trial, but not during trial, 
when late notice would be most prejudicial, is 
both contrary to the plain meaning of the statute, 
as well as contrary to the intent of the Legislature 
in amending the statute to comply with the Due 
Process Clause ... . To hold otherwise would 
mean that CPL 250.20(3) and (4) completely 
eviscerate the timeliness of notice requirements 
of CPL 250.20(1) and (2). People v Crevelle, 
2015 NY Slip Op 01661, 2nd Dept 2-25-15 
 

 

CRIMINAL LAW/FOR CAUSE CHALLENGE 
TO JUROR 

  
Conviction Reversed---Court Denied For Cause 
Challenge to Biased Juror Without Eliciting an 

Unequivocal Assurance the Juror Will Be Impartial 
  
The Second Department reversed defendant's 
conviction because an admittedly biased juror was not 
eliminated after defendant's "for cause" 
challenge.  (Defendant exhausted his peremptory 
challenges.): 
  

When a question is raised regarding a 
prospective juror's ability to render an impartial 
verdict, the prospective juror must expressly state 
in unequivocal terms that "his prior state of mind 
concerning either the case or either of the parties 
will not influence his verdict, and he must also 
state that he will render an impartial verdict based 
solely on the evidence" ... . In considering 
whether such statements are unequivocal, the 
juror's testimony must be taken as a whole, and 
where there remains any doubt, the prospective 
juror should be discharged for cause ... . Thus, 
when a potential juror states that he or she 
questions or doubts that he or she can be fair in 
the case, the trial judge should either elicit some 
unequivocal assurance of the juror's ability to be 
impartial or excuse the juror ... . 

  

Here, as the prospective juror stated that she 
could not believe that police officers would get on 
the witness stand and lie about a person selling 
drugs, the court erred in denying the defendant's 
challenge for cause without first eliciting some 
unequivocal assurance of the juror's ability to be 
impartial ... . People v Harris, 2015 NY Slip Op 
00554, 2nd Dept 1-21-15 
 

 
Reversible Error to Deny For Cause Challenge to 

Biased Juror/Defendant's Counsel Ineffective 
  
The Fourth Department reversed defendant's conviction 
because one of the jurors indicated a bias in favor of 
police officers [the for cause challenge to the juror was 
denied and the peremptory challenges were exhausted] 
and because the defendant was denied his right to 
effective assistance of counsel: 
  

Upon questioning by defense counsel, a 
prospective juror stated that there was a 
possibility that he would have "sympathy" for 
police officer witnesses. Despite further 
questioning on the issue, the prospective juror did 
not provide an unequivocal assurance that he 
would not be biased in favor of the police. It is 
well settled that, once a potential juror has 
indicated a possible bias, he or she "must be 
excused unless [he or she] provide[s] unequivocal 
assurance that [he or she] can set aside any bias 
and render an impartial verdict based on the 
evidence' " ... . Inasmuch as the court erred in 
denying defendant's challenge for cause, we 
reverse the judgment and grant a new trial. 
  
We further agree ... that reversal is also required 
on the ground that he was denied effective 
assistance of counsel based upon, inter alia, 
defense counsel's elicitation of testimony that had 
been precluded by the court's pretrial ruling and 
defense counsel's characterization of defendant 
as a "drug dealer" on summation ... . Although 
"[i]solated errors in counsel's representation 
generally will not rise to the level of 
ineffectiveness" ... , here defense counsel's 
failures were "so serious, and resulted in such 
prejudice to the defendant, that he was denied a 
fair trial thereby" ... . People v Tapia-DeJesus, 
2015 NY Slip Op 00167, 4th Dept 1-2-15 

 
 

Denial of "For Cause" Challenges to Jurors Who 
Said They Needed to Hear "Both Sides of the Story" 

Required Reversal 
  
The First Department reversed defendant's conviction 
because the trial judge did not make inquiries to ensure 
jurors could be fair before denying defense counsel's "for 
cause" challenges.  The jurors said they needed to hear 
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"both sides of the story" indicating they would expect the 
defendant to testify.  The judge failed to immediately 
instruct the jury that the defendant was under no 
obligation to testify: 
  

The court erred in denying, without further inquiry, 
defendant's challenges for cause to three 
prospective jurors, against whom defendant 
ultimately exercised peremptory challenges. In 
response to defense counsel's questioning during 
jury selection, the panelists at issue expressed, in 
one form or other, that it would be difficult for 
them to decide the case if they did not "hear from" 
defendant or hear his "side of the story." The 
court did not instruct the panel on the People's 
exclusive burden of proof and a defendant's right 
not to testify, and it did not elicit from the panelists 
at issue "some unequivocal assurance" that they 
would be "able to reach a verdict based entirely 
upon the court's instructions on the law" ... . 

  
A prospective juror's statement to the effect that it 
is "important to hear both sides" raises the 
"appear[ance of] assertion of a defendant's 
obligation to present a defense" ... . Here, 
although the court had not yet instructed the 
jurors on the relevant legal principles, defense 
counsel framed several of her questions in terms 
of the "right to remain silent." Further, counsel's 
several other attempts to place her questioning in 
the context of the legal instructions the jurors 
would receive were cut short by the court, which 
indicated that it would instruct the jurors "at the 
appropriate time." However, the circumstances 
called for a prompt instruction on the relevant 
principles regarding the burden of proof and a 
defendant's right not to testify or present 
evidence, along with the elicitation of unequivocal 
assurances that the panelists would follow that 
charge. People v Jackson, 2015 NY Slip Op 
01385, 1st Dept 2-17-15 
  

  
"For Cause" Challenges to Jurors Who Could Only 
Say They Would "Try" to Be Fair Should Have Been 

Granted 
  
The Second Department reversed defendant's 
conviction because "for cause" challenges to jurors were 
denied.  The jurors, who had been victims of crime, 
could only say they would "try" to be fair: 
  

CPL 270.20(1)(b) provides that a prospective 
juror may be challenged for cause if the juror "has 
a state of mind that is likely to preclude him [or 
her] from rendering an impartial verdict based 
upon the evidence adduced at the trial." Where 
an issue is raised concerning the ability of a 
prospective juror to be fair and impartial, the 
prospective juror must state unequivocally that his 

or her prior state of mind will not influence his or 
her verdict, and that he or she will render an 
impartial verdict based solely on the evidence ... . 
"A prospective juror's responses construed as a 
whole, must demonstrate an absolute belief that 
his [or her] opinion will not influence his [or her] 
verdict'" ... . 

  
Here, during voir dire, two prospective jurors 
indicated that due to incidents in which they had 
been the victims of crimes, they were unsure 
whether they could be objective or impartial. The 
first prospective juror indicated that he had been 
"attacked more than once" by gangs in the past, 
and that the experience colored his opinion of 
gang members. When pressed, he repeatedly 
stated that he could only "try" to be fair and 
impartial. The second prospective juror at issue 
indicated that he had been the victim of a robbery 
11 years earlier, and as a result, moved from 
Brooklyn to Queens. When asked if that was 
going to affect his ability to be fair, the juror 
responded, "I'm not sure, probably not." He 
subsequently stated, "I will try my best." The trial 
court denied for-cause challenges to the 
prospective jurors and, since the defense had 
exhausted all of its peremptory challenges, the 
second prospective juror at issue was seated. 

  
At no point did the prospective jurors 
unequivocally state that their prior states of mind 
would not influence their verdict, and that they 
would render an impartial verdict based solely on 
the evidence. Under the circumstances, the trial 
court should have granted the defendant's 
challenges for cause ... . People v Garcia, 2015 
NY Slip Op 01468, 2nd Dept 2-18-15 
  
  

Same issue and result in People v Reyes, 2015 NY Slip 
Op 01473, 2nd Dept 2-18-15 

  
Judge's Failure to Question Prospective Juror Re: 

the Juror's Possible Bias In Favor of Police Officers 
Was Reversible Error/Prosecutor's Suggestion in 

Summation that Simply Being a Defendant Is 
Evidence of Guilt Was Grounds for Reversal As Well 

  
The First Department reversed defendant's conviction 
because the trial judge did not further question a juror 
who indicated bias in favor of police officers.  [The judge, 
in denying defense counsel's "for cause" challenge, 
erroneously indicated it was defense counsel's role to 
question the juror about the juror's ability to be fair.]  In 
addition, the prosecutor's suggestion in summation that 
simply being a defendant is evidence of guilt was 
grounds for reversal: 
  

Criminal Procedure Law § 270.20(1)(b) provides 
that a party may challenge a prospective juror for 
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cause if the juror "has a state of mind that is likely 
to preclude him from rendering an impartial 
verdict based upon the evidence adduced at trial." 
Upon making this type of challenge, "a juror who 
has revealed doubt, because of prior knowledge 
or opinion, about [his] ability to serve impartially 
must be excused unless the juror states 
unequivocally on the record that [he] can be fair" 
... . The CPL "does not require any particular 
expurgatory oath or talismanic words" ..., but 
challenged jurors "must in some form give 
unequivocal assurance that they can set aside 
any bias and render an impartial verdict based on 
the evidence" ... . Those who have given "less-
than-unequivocal assurances of impartiality . . . 
must be excused" and "[i]f there is any doubt 
about a prospective juror's impartiality, trial courts 
should err on the side of excusing the juror, since 
at worst the court will have replaced one impartial 
juror with another" ... . 
  
In this case, the prospective juror gave a 
response that was uncertain at best, stating that 
he did not know and "couldn't say" whether he 
would be able to judge an officer's credibility as 
opposed to a civilian witness. * * * Given this 
ambiguity ... it was incumbent upon the trial court 
to take corrective action to elicit unequivocal 
assurance from the prospective juror that he 
would be able to reach a verdict based solely 
upon the court's instructions on the law ... . ... 
  
...[T]he prosecutor's summation remarks 
regarding reasonable doubt also constituted 
reversible error, as these remarks suggested that 
the jury should convict based on facts extraneous 
to the trial. Specifically, the comments "linked [the 
defendant] to every defendant who turned out to 
be guilty and was sentenced to imprisonment," 
thus inviting the jury to consider his status as a 
defendant as "evidence tending to prove his guilt" 
... . Moreover, the prosecutor's comments tended 
to minimize the jury's sense of responsibility for 
the verdict. These remarks exceed the bounds of 
permissible advocacy. People v Jones, 2015 NY 
Slip Op 00797, 1st Dept 2-3-15 
 

 
CRIMINAL LAW/PROSECUTORIAL 

MISCONDUCT 
  

Prosecutorial Misconduct Deprived Defendant of a 
Fair Trial 

  
The Fourth Department, exercising its "interest of 
justice" jurisdiction, over a dissent, determined the 
misconduct of the prosecutor warranted a new trial.  The 
prosecutor improperly questioned defendant about his 
homosexuality and the criminal records of persons with 

whom defendant resided, The prosecutor further 
improperly introduced evidence of defendant's 
propensity to commit a crime and elicited bolstering 
testimony from a police officer about the Child Sexual 
Abuse Accommodation Syndrome without qualifying the 
officer as an expert in that area. With respect to the 
police officer's testimony, the court wrote: 
  

...[T]he prosecutor improperly elicited testimony 
from a police investigator that he had received 
training establishing that underaged victims of 
sexual crimes frequently disclosed the crime in 
minimal detail at first, and provided more 
thorough and intimate descriptions of the event 
later. That testimony dovetailed with the People's 
position concerning the way in which the victim 
revealed this incident ... . Thus, we conclude that 
the investigator's testimony "was the precise 
equivalent of affirming the credibility of the 
People's witness through the vehicle of an opinion 
that [sexual abuse is frequently committed] as the 
victim had related. It is always within the sole 
province of the jury to decide whether the 
testimony of any witness is truthful or not. The 
jurors were fully capable of using their ordinary 
experience to test the credibility of the victim-
witness; and the receipt of the [investigator]'s 
testimony in this regard was improper and indeed 
constituted usurpation of the function of the jury . . 
. Where, as here, the sole reason for questioning 
the expert' witness is to bolster the testimony of 
another witness (here the victim) by explaining 
that his version of the events is more believable 
than the defendant's, the expert's' testimony is 
equivalent to an opinion that the defendant is 
guilty" (People v Ciaccio, 47 NY2d 431, 439), and 
the prosecutor improperly elicited that testimony. 

  
Moreover, by eliciting that testimony, the 
prosecutor improperly introduced expert 
testimony regarding the Child Sexual Abuse 
Accommodation Syndrome. Although such 
testimony is admissible in certain situations ..., 
here it was elicited from a police investigator 
under the guise that it was part of the 
investigator's training. The prosecutor failed to lay 
a foundation establishing that the investigator was 
qualified to provide such testimony .... 
Furthermore, the evidence does not establish that 
the investigator had "extensive training and 
experience [that] rendered [him] qualified to 
provide such [testimony]" ... . People v 
Scheidelman, 2015 NY Slip Op 01111, 4th Dept 
2-6-15 
 

Prosecutorial Misconduct Warranted a New Trial 
  
The Fourth Department reversed defendant's conviction 
and ordered a new trial because of the prosecutor's 
misconduct.  The prosecutor shifted the burden of proof, 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00797.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00797.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01111.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01111.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01111.htm


 

 52 

vouched for the single witness, and appealed to the 
sympathies of the jury: 
  

The prosecutor began her summation by 
improperly characterizing the People's case as 
"the truth" and denigrating the defense as a 
diversion ,,, . In addition, the prosecutor implied 
that defendant bore the burden of proving that the 
complainant had a motive to lie, thereby 
impermissibly shifting the burden of proof to 
defendant ... . 

  
Perhaps most egregiously in this one-witness 
case where credibility was paramount, the 
prosecutor repeatedly and improperly vouched for 
the veracity of the complainant ... . The 
prosecutor asked the jury "to listen carefully to the 
911 call. It may not clearly state what happened, 
but statements that [the complainant] made like, 
I'm bugging, but I tried to catch him, that's why I 
left,' are examples of the ring of truth." Defense 
counsel objected, and the objection was 
sustained. Nonetheless, the prosecutor 
continued: "I submit to you the (complainant's 
statements) are truthful." The prosecutor also 
bolstered the complainant's credibility by making 
herself an unsworn witness in the case ... . In 
addressing inconsistencies between the 
complainant's testimony and his earlier statement 
to the police, the prosecutor argued that the 
complainant made only "[o]ne inconsistent 
statement, from talking to the police and talking to 
me" (emphasis added). The prosecutor's remark 
suggests that the complainant made numerous 
prior consistent statements to the police and to 
the prosecutor herself, and we conclude that such 
suggestion has no basis in the record ... . 

  
The prosecutor also improperly appealed to the 
sympathies of the jury by extolling the 
complainant's "bravery" in calling the police and 
testifying against defendant ... . The prosecutor 
told the jurors that it was "not an easy decision" 
for complainant to call the police, and asked them 
to "hang [their] hat on . . . [the complainant]'s 
bravery by coming in front of you." The prosecutor 
argued that the neighborhood where the crime 
occurred and where the complainant's family 
worked "is an anti-police atmosphere." After 
defense counsel's objection to that comment was 
sustained, the prosecutor protested that "it was a 
statement in evidence" when, in fact, that 
testimony had been stricken from the record, and 
County Court had specifically warned the 
prosecutor not "to go into what this area is like." 
The prosecutor nonetheless continued her 
summation by asking the jurors to "[u]se [their] 
common sense to think about whether or not this 
happened and why there's no other witnesses" 
(emphasis added). The prosecutor argued that 

the complainant "is someone who knows the 
game. He knows the neighborhood, and he 
knows what would have been the easy thing to 
do, and I submit to you that easy thing to do was 
not to call 911 that day." She continued: "So 
please tell [the complainant] he did the right thing 
by calling 911 and telling them one man's word is 
enough. Tell them that he is brave to report this." 
The prosecutor ended her summation by urging 
the jury to "tell [the complainant] that his 
truthfulness is enough to convict the defendant" 
by returning a guilty verdict. People v Griffin, 
2015 NY Slip op 01346, 4th Dept 2-13-15 
 
 

CRIMINAL LAW/RIGHT TO COUNSEL 
  

Right to Counsel Not Invoked by Defendant's Telling 
Police He Wanted to Speak to his Attorney Before He 

Signed Anything; Spontaneous Statements Made 
After Right to Counsel Attached Not Suppressible; 

Non-Communicative Parts of Video Not 
Suppressible; Limited Right to Counsel Re: Deciding 

to Submit to Chemical Test Not Invoked 
  
  
The Third Department, in reversing (in part) County 
Court's suppression of videotaped statements made by 
the defendant after a DWI arrest, dealt in some depth 
with several issues:  (1) the court noted that, although a 
defendant seeking a suppression hearing must make 
sworn factual allegations supporting the motion, CPL 
[Criminal Procedure Law] 710.60 "does not mandate 
summary denial of defendant's motion even if the factual 
allegations are deficient" and the hearing was properly 
granted in this case under "principles of judicial 
economy;" (2) the defendant did not invoke his right to 
counsel by telling the police he wanted to speak to his 
attorney before he signed anything; (3) the defendant did 
invoke his right to counsel when he subsequently asked 
that he be allowed to call his attorney; (3) defendant's 
spontaneous statements, even those made after right to 
counsel attached, were not suppressible; (4) defendant's 
responses to questions about the chemical test and 
where he last had a drink were suppressible; (5) the 
portions of the videotape that did not contain any 
communication were not suppressible; and (6) although 
a defendant has a limited right to counsel for the 
purpose of deciding whether to submit to a chemical 
test, the defendant did not exercise that right before 
refusing the test. With regard to spontaneous statements 
and the "non-communicative" portions of the video, the 
court wrote: 
  

With a few exceptions, the video reveals that 
defendant's statements in the period preceding 
the reading of his Miranda rights were made 
without any triggering words or conduct by the 
police. As the officers played no role in soliciting 
them, these statements constitute spontaneous 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01346.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01346.htm


 

 53 

declarations and should not have been subject to 
suppression ... . However, at three points 
following defendant's successful invocation of his 
right to counsel, officers asked him questions that 
should reasonably have been anticipated to elicit 
responses. The first such exchange occurred 
between 03:47:49 a.m. and 03:48:10 a.m., when 
defendant responded after an officer asked him 
what he thought would occur as a result of 
refusing a chemical test. The second occurred 
between 03:50:01 a.m. and 03:50:09 a.m., when 
defendant confirmed his last drinking location in 
response to a question by one of the officers. The 
third occurred between 04:01:05 a.m. and 
04:06:23 a.m., when an officer asked defendant 
several questions about chemical testing and the 
events of the evening. Defendant's responses to 
these inquiries cannot be said to be spontaneous. 
Thus, his statements during these three time 
periods and the corresponding portions of the 
video were properly suppressed. 

  
As to portions of the video in which defendant 
was not speaking, evidence obtained from a 
defendant following invocation of the right to 
counsel is subject to suppression where it 
constitutes "a communicative act that disclose[s] 
the contents of defendant's mind" ... . Generally, a 
defendant's physical characteristics and 
appearance are not considered to be 
communicative in nature ... . Here, portions of the 
video in which defendant is silent show only his 
physical condition and appearance and do not 
disclose any communicative statements made 
after he had invoked his right to counsel. Whether 
any of these video segments may ultimately be 
deemed admissible at trial depends on other 
considerations not presented here, but there is no 
basis for their suppression as communicative 
statements ... . People v Higgins, 2014 NY Slip 
Op 00253, 3rd Dept 1-8-15 

  
  
Defendant Invoked His Right to Counsel By Asking a 

Police Officer to Retrieve Defendant's Lawyer's 
Phone Number from Defendant's Wallet---

Subsequent Statements Should Have Been 
Suppressed/Defense Counsel's Failure to Move to 
Suppress Weapon Seized from Defendant's Person 

Deprived Defendant of Effective Assistance 
  
The Fourth Department determined statements made 
after defendant invoked his right to counsel should have 
been suppressed. Defendant, after he was read the 
Miranda rights, asked a police officer to retrieve the 
defendant's lawyer's phone number from the defendant's 
wallet.  The court further found defendant was not 
afforded effective assistance of counsel due to defense 
counsel's failure to move to suppress the weapon seized 
from defendant's person: 

  
"Whether a particular request [for counsel] is or is 
not unequivocal is a mixed question of law and 
fact that must be determined with reference to the 
circumstances surrounding the request including 
the defendant's demeanor [and] manner of 
expression[,] and the particular words found to 
have been used by the defendant" (People v 
Glover, 87 NY2d 838, 839). Here, the testimony 
at the suppression hearing established that, 
before defendant was informed of his Miranda 
rights at the police station, defendant asked a 
police officer to retrieve the telephone number of 
defendant's attorney from defendant's wallet. The 
hearing testimony further established that an 
investigator acknowledged defendant's request 
but asked defendant to continue speaking with 
the police. That testimony was confirmed by a 
videotaped interview submitted at the hearing as 
an exhibit. " [V]iewed in context of the totality of 
circumstances, particularly with respect to events 
following [defendant's request for his attorney's 
phone number]' " ... ,we conclude that defendant 
unequivocally invoked his right to counsel and 
that his statements should have been 
suppressed  ... .  
  
We agree with defendant ... that he was denied 
effective assistance of counsel based on defense 
counsel's errors with respect to suppression ... . 
We note that defense counsel moved to suppress 
evidence seized from defendant's residence 
although there was no indication that any 
evidence was seized therefrom but failed to move 
to suppress the gun found on defendant's person. 
The record establishes that defendant was 
arrested after a police officer observed defendant 
and three other individuals standing 
"approximately 8-10 houses away" from the 
location of reported gunfire. According to a police 
report, "[f]or officer safety purposes, [the officer] 
ordered [defendant and the other three 
individuals] to the ground and they were taken 
into custody," and a police officer found defendant 
in possession of a loaded weapon. There is no 
indication in the record on appeal that the police 
had a founded suspicion that defendant and his 
companions were the source of the gunfire or 
were involved in any other criminal activity ... . On 
the record before us, we conclude that there are 
no strategic reasons for moving to suppress 
evidence that did not exist while failing to move to 
suppress a gun that was seized from defendant's 
person and that was the factual basis for the 
charges in the indictment ... . We further conclude 
that defense counsel's errors prejudiced 
defendant and deprived him of the right to 
effective assistance of counsel ... . People v 
Barber, 2015 NY Slip Op 00058, 4th Dept 1-2-
15 
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Defendant's Verbal Abuse of His Lawyer Did Not 
Constitute a Waiver of His Right to Counsel---Criteria 

for Valid Waiver Explained 
  
The Third Department determined the defendant did not, 
by his disruptive behavior and his telling his lawyer she 
was fired, waive his right to counsel: 
  

Defendant's "conduct unambiguously indicate[d] a 
defiance of the processes of law and . . . 
disrupt[ed] the [hearing] after all parties [were] 
assembled and ready to proceed," and he 
arguably thereby forfeited his right to be present 
at the hearing ... . Nevertheless, he did not validly 
waive his right to counsel. "For such a waiver to 
be effective, the trial court must be satisfied that," 
among other things, "it has been made 
competently, intelligently and voluntarily" ... . 
Thus, the court must undertake a "searching 
inquiry . . . when a defendant [seeks to] waive[] 
the right to counsel in favor of self-
representation[,] aimed at [e]nsuring that the 
defendant [is] aware of the dangers and 
disadvantages of proceeding without counsel" ... . 
Here, Supreme Court did not make any attempt to 
apprise defendant of the risks inherent in 
proceeding pro se or the importance of counsel's 
role, and there is no indication on the record 
before us that defendant "acted with full 
knowledge and appreciation of the panoply of 
constitutional protections that would be adversely 
affected by counsel's inability to participate" ... . 
Indeed, defendant stated that he did not wish to 
represent himself. Inasmuch as the court "did not 
make the requisite searching inquiry to [e]nsure 
that defendant was aware of the drawbacks of 
self-representation before allowing him to go 
down that path" ... . People v Middlemiss, 2015 
NY Slip Op 01208, 3rd Dept 2-11-15 
  

 

CRIMINAL LAW/RIGHT TO 
COUNSEL/RIGHT TO REMAIN SILENT 

  
Jury Should Not Have Been Allowed to Hear 

Defendant's Refusal to Waive His Right to Remain 
Silent and His Invocation of His Right to Counsel 

  
The Third Department determined defendant was 
entitled to a new trial because the jury was allowed to 
hear a recording in which defendant refused to waive his 
right to remain silent and invoked his right to counsel. 
Under the facts, the error was not harmless. The Third 
Department directed that the portion of the recording 
which recounts defendant's criminal history be redacted 
on retrial: 
  

....[D]efendant is entitled to a new trial. During 
their case-in-chief, the People generally cannot 

introduce evidence that a defendant invoked his 
or her constitutional right to remain silent or to 
obtain counsel ... . At the trial here, the People 
played the recording of the police interview up to 
and including the portion in which defendant 
stated that he would not sign the line of the 
Miranda form indicating his willingness to speak 
to the detective, and defendant stated, "Let me 
have a lawyer." This was improper because "it 
creates a prejudicial inference of consciousness 
of guilt" by letting the jury hear defendant invoke 
his constitutional rights ... . People v Carey, 2015 
NY Slip Op 00251, 3rd Dept 1-8-15 
 
 

CRIMINAL LAW/SUPPRESSION 
HEARING/EVIDENCE 

  
Suppression Should Not Have Been Granted 

Because the Officer Who Made the Vehicle Stop Had 
Died/Hearsay Evidence from a Police Officer Who 

Arrived at the Scene After the Stop and Spoke to the 
Deceased Officer Was Admissible at the 

Suppression Hearing 
  
The Second Department determined the hearsay 
testimony of a police officer (Schmidt) who learned of the 
reason for the stop of defendant's vehicle from another 
officer (Olivieri) was admissible in the suppression 
hearing.  Supreme Court had suppressed the evidence 
stemming from the stop because the officer who made 
the stop (Olivieri) had died and could not therefore be 
"confronted" at the hearing: 
  

Pursuant to statute, "hearsay evidence is 
admissible to establish any material fact" at a 
pretrial suppression hearing (CPL 710.60[4]...). 
Thus, "[a] police witness at a suppression hearing 
may establish probable cause by personal 
knowledge, as well as by information supplied by 
fellow officers" ... . Where the knowledge of the 
imparting officer is based on his or her first-hand 
observations, the People are not required to 
produce that officer at the suppression hearing ... 
. 

  
Here, Schmidt's testimony established that the 
stop of the defendant's vehicle was lawful, based 
upon the first-hand observations of Olivieri, which 
were imparted to Schmidt ... . Probable cause for 
the defendant's arrest also was established 
through Olivieri's observations, as imparted to 
Schmidt, together with Schmidt's own personal 
observations ... . 
  
Contrary to the Supreme Court's conclusion, the 
decision of the United States Supreme Court in 
Crawford v Washington (541 US 36) does not 
require a different result. In Crawford, the 
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Supreme Court considered whether particular 
evidence admitted at trial violated the defendant's 
right to confrontation under the Sixth Amendment 
of the United States Constitution (see id. at 38...), 
and did not address the admission of hearsay 
evidence in pretrial suppression hearings ... 
. People v Mitchell, 2015 NY Slip Op 00786, 
2nd Dept 1-28-15 
 
 

DEBTOR-CREDITOR/EQUITABLE 
SUBROGATION 

  
"Equitable Subrogation" Doctrine Defined 

  
The Second Department explained the concept of 
"equitable subrogation" re: paying the debt of another: 
  

The doctrine of equitable subrogation "is broad 
enough to include every instance in which one 
party pays a debt for which another is primarily 
answerable and which in equity and good 
conscience should have been discharged by the 
latter, so long as the payment was made either 
under compulsion or for the protection of some 
interest of the party making the payment, and in 
discharge of an existing liability" ... . Bank of NY 
v Penalver, 2015 NY Slip Op 01406, 2nd Dept 
2-18-15 
  
 
 

DEBTOR-CREDITOR/GENERAL 
OBLIGATIONS LAW 

  
Criteria for Restarting the Statute of Limitations by 
Acknowledging a Debt Explained (Criteria Not Met 

Here) 
  
Although the criteria was not met here. the Second 
Department explained when a writing will restart the 
statutory limitations period for collecting on a debt: 
  

General Obligations Law § 17-101 effectively 
revives a time-barred claim when the debtor has 
signed a writing which validly acknowledges the 
debt" ... . "To constitute an acknowledgment of a 
debt, a writing must recognize an existing debt 
and contain nothing inconsistent with an intention 
on the part of the debtor to pay it" ... . Mosab 
Constr Corp v Prospect Park Yeshiva Inc, 
2015 NY Slip Op 00505, 2nd Dept 1-21-15 
 
 

 
 
 
 

DEFAMATION 
  

Comments Made by Dean and Assistant Dean in 
Their Professional Capacities Protected by a 

Qualified Privilege 
  
The Second Department determined comments made 
about plaintiff-coach by the dean and assistant dean of 
the school where plaintiff worked were protected by a 
qualified privilege: 
  

"Generally, a statement is subject to a qualified 
privilege when it is fairly made by a person in the 
discharge of some public or private duty, legal or 
moral, or in the conduct of his [or her] own affairs, 
in a matter where his interest is concerned" ... . 
The defendants demonstrated that the statements 
at issue made by [defendants] in their official 
capacities as Dean and Assistant Dean of the 
School, respectively, and that the persons to 
whom they made the statements, had 
corresponding interests in the subject matter of 
the statements ... .  Melious v Besignano, 2015 
NY Slip Op 01247, 2nd Dept 2-11-15 

  
  

DEFAMATION/MUNICIPAL LAW/TOWN 
LAW/GOVERNMENTAL 
IMMUNITY/QUALIFIED 

PRIVILEGE/EMPLOYMENT 
LAW/PROBATIONARY EMPLOYEE 

  
Town Board and Police Commission Members 
Entitled to Immunity and Qualified Privilege Re: 

Defamation Causes of Action---Criteria 
Described/Power to Terminate Probationary Police 

Officer Described 
  
The Fourth Department determined statements 
attributed to members of the town board and police 
commission with respect to the reasons for plaintiff's 
termination as a probationary police officer were 
protected by governmental immunity and qualified 
privilege (explaining the relevant criteria).  In addition, 
the court explained the power to terminate a 
probationary police officer: 
  

There is complete immunity from liability for 
defamation for " an official [who] is a principal 
executive of State or local government who is 
entrusted by law with administrative or executive 
policy-making responsibilities of considerable 
dimension' . . . , with respect to statements made 
during the discharge of those responsibilities 
about matters which come within the ambit of 
those duties" ... . Here, the Town Board has the 
statutory authority to "make, adopt and enforce 
rules, orders and regulations for the government, 
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discipline, administration and disposition of the 
police department and of the members thereof" 
(Town Law § 154) and, as members of the Police 
Commission, [defendants] were delegated "all the 
powers relative to police matters conferred upon 
the town board" (§ 150 [2]). We therefore 
conclude that Brooks, Sullivan, and Ulinski were 
entitled to absolute immunity because "members 
of the Town Board enjoy an absolute privilege 
against a claim of defamation where . . . the 
defamatory statements are made in the discharge 
of their responsibilities about matters within the 
ambit of their duties" ..., and "[t]he privilege of 
absolute immunity . . . extends to those of 
subordinate rank who exercise delegated powers' 
" ... . ... 
  
A qualified privilege arises when a person makes 
a good[ ]faith, bona fide communication upon a 
subject in which he or she has an interest, or a 
legal, moral or societal interest to speak, and the 
communication is made to a person with a 
corresponding interest' " ... . Here, defendants 
submitted evidence that, at the time of the alleged 
slanderous communications, Ulinski was a 
member of the Police Commission and, therefore, 
had an interest in plaintiff's performance as a 
probationary police officer, and that Ulinski made 
the communications to persons with a 
corresponding interest in plaintiff's performance, 
namely to a member of the Town Board, and to 
the president of the union that represented 
plaintiff ... . We further conclude that plaintiffs 
"failed to raise a triable issue of fact whether the 
statements were motivated solely by malice" ... . * 
* * 
  
As a probationary police officer, plaintiff could be " 
dismissed for almost any reason, or for no reason 
at all[,]' . . . [and he] had no right to challenge the 
termination by way of a hearing or otherwise, 
absent a showing that he was dismissed in bad 
faith or for an improper or impermissible reason" 
... . Fiore v Town of Whitestown, 2015 NY Slip 
Op 01361, 4th Dept 2-13-15 
 

 
EDUCATION-SCHOOL LAW/EMPLOYMENT 

LAW/HEALTH INSURANCE/INSURANCE 
MORATORIUM STATUTE 

  
Lowering Health Insurance Benefits for School-
District Retirees Below Level Afforded Active 
Employees Violated the Insurance Moratorium 

Statute 
  
The Fourth Department determined lowering the health 
insurance benefits for retired school district employees 

below the level of benefits afforded active employees 
violated the Insurance Moratorium Statute: 
  

The moratorium statute sets a minimum baseline 
or "floor" for retiree health benefits, and that 
"floor" is measured by the health insurance 
benefits received by active employees ... . In 
other words, the moratorium statute does not 
permit an employer to whom the statute applies to 
provide retirees with lesser health insurance 
benefits than active employees ... . Matter of 
Anderson v Niagara Falls City School Dist, 
2015 NY Slip Op 01098, 4th Dept 2-6-15 
 
 

EDUCATION-SCHOOL LAW/PRIVATE 
SCHOOLS 

  
Criteria for Court Review of Disciplinary Actions 

Taken by a Private School 
  

The Second Department determined Supreme Court 
properly dismissed the petition seeking reinstatement of 
a student who had been expelled from a private school 
(Adelphi) for academic dishonesty.  The Second 
Department explained the disciplinary procedures 
required of a private school and the courts' power to 
review the disciplinary actions taken by a private school: 
  

"[P]rivate schools are afforded broad discretion in 
conducting their programs, including decisions 
involving the discipline, suspension and expulsion 
of their students" ... . Judicial review of the actions 
of a private school in disciplinary matters is limited 
to a determination as to whether the school acted 
arbitrarily and capriciously or whether it 
substantially complied with its own rules and 
regulations ... . 
  
Here, Adelphi substantially complied with its own 
rules and regulations as set forth in its Code of 
Ethics in suspending and expelling the infant for 
acts of academic dishonesty. Adelphi was not 
required to hold hearings before its Disciplinary 
Committee before imposing discipline, and the 
petitioner's further challenges to the procedures 
taken are likewise without merit. Further, the 
determinations that the infant had committed acts 
of academic dishonesty which warranted 
suspension and expulsion were not arbitrary and 
capricious. "When a private school expels a 
student based on facts within its knowledge that 
justify the exercise of discretion', then a court may 
not review this decision and substitute its own 
judgment" ... . Matter of Khaykin v Adelphi 
Academy of Brooklyn, 2015 NY Slip Op 00540, 
2nd Dept 1-21-15 
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EMINENT DOMAIN/MUNICIPAL 
LAW/STATUTORY INTEREST 

  
Potential Use of Condemned Property In 

Conjunction with Adjoining Land Properly 
Considered in the Valuation of the Taking/Statutory 
6% Interest Applies in Condemnation Proceedings 

  
The Second Department determined Supreme Court 
properly took into consideration the potential use of the 
condemned land in conjunction with adjacent parcels of 
land in assessing the value of the property.  The court 
further determined that the statutory 6% interest for 
condemnation proceedings (General Municipal Law 3-
a(2)) applied: 
  

The measure of damages in a condemnation 
proceeding " must reflect the fair market value of 
the property in its highest and best use on the 
date of the taking, regardless of whether the 
property is being put to such use at the time'" ... . 
"The determination of highest and best use must 
be based upon evidence of a use which 
reasonably could or would be made of the 
property in the near future" ... . " The fact that the 
most profitable use of a parcel can be made only 
in combination with other lands does not 
necessarily exclude that use from consideration if 
the possibility of combination is reasonably 
sufficient to affect market value'" ... . "Thus, a 
claimant is entitled to the fair market value of its 
property for its highest and best available use 
even though that use is in connection with 
adjoining properties, provided there is a 
reasonable probability that the condemned 
property would be combined with other tracts in 
the reasonably near future"... . Matter of City of 
Long Beach v Sun NLF Ltd Partnership, 2015 
NY Slip Op 00370, 2nd Dept 1-14-15 

  
 

EMPLOYMENT LAW 
  

Criteria for Determining the Propriety of the 
Termination of a Probationary State Employee 

Explained 
  
The Second Department explained the criteria for 
determining the propriety of the termination of a 
probationary (state) employee: 
  

"The employment of a probationary employee 
may be terminated without a hearing and without 
a statement of reasons in the absence of a 
demonstration that the termination was in bad 
faith, for a constitutionally impermissible or an 
illegal purpose, or in violation of statutory or 
decisional law" ... . Here, the petitioner failed to 

carry his burden of presenting competent proof 
that his termination was improper ... . The record 
demonstrates that the petitioner's performance 
was consistently unsatisfactory despite repeated 
advice and assistance designed to give him the 
opportunity to improve, and, thus, that his 
discharge was not made in bad faith... . Matter of 
Triola v Daines, 2015 NY Slip Op 00896, 2nd 
Dept 2-4-15 
  
 

EMPLOYMENT LAW/CONTRACT 
LAW/RESTRICTIVE COVENANTS 

  
Where Plaintiff Was "Demoted" In Violation of an 

Employment Agreement, the Restrictive Covenants 
in the Agreement Are No Longer Enforceable 

  
The First Department determined the restrictive 
covenants agreed to by the plaintiff in conjunction with 
the job he was hired to do did not apply to the job, with 
diminished responsibility, he was subsequently assigned 
(in violation of the employment contract): 
  

The significant change in plaintiff's duties 
constituted a material breach of his employment 
agreement ... . * * * 

  
The record demonstrates that defendants did not 
have a legitimate interest in restricting plaintiff 
from working for a competitor once he was in his 
demoted position ... . Although the employment 
agreement acknowledged the uniqueness of 
plaintiff's services, that acknowledgment was 
made in connection with plaintiff's acceptance of 
a position he no longer held at the time of his 
resignation. Further, the record is devoid of 
evidence that plaintiff possessed any trade 
secrets or confidential customer lists ... . Thus, 
insofar as the restrictive covenants contained in 
the employment and option agreements 
prohibited plaintiff from competing ..., they are 
unenforceable. Fewer v GFI Group Inc, 2015 NY 
Slip Op 00440, 1st Dept, 1-15-15 

  
  

EMPLOYMENT LAW/EMPLOYMENT 
DISCRIMINATION/EXECUTIVE LAW/HUMAN 

RIGHTS LAW/FIRST AMENDMENT 
RIGHTS/RELIGION 

  
In an Employment Discrimination Case, Plaintiff Is a 
Member of a Protected Class By Virtue of His Wife's 

Religion 
  
The Second Department, in a full-fledged opinion by 
Justice Leventhal, over a dissent, determined plaintiff 
had raised a question of fact whether he was the subject 
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of employment discrimination in violation of the 
Executive Law (State Human Rights Law).  Plaintiff's 
wife is Jewish and plaintiff is not. Plaintiff's co-workers 
are alleged to have made anti-Semitic remarks and 
plaintiff alleged his firing was a manifestation of 
discrimination against members of the Jewish faith.  The 
question of first impression before the court was whether 
plaintiff is a member of a protected class by virtue of his 
wife's religion.  The Second Department found that he is: 
  

To establish a prima facie case of discrimination 
under the State Human Rights Law, a plaintiff 
who has been terminated from employment must 
demonstrate (1) that he or she is a member of the 
class protected by the statute, (2) that he or she 
was actively or constructively discharged, (3) that 
he or she was qualified to hold the position from 
which he or she was terminated, and (4) that the 
discharge occurred under circumstances giving 
rise to an inference of discrimination ... . * * * 
  
The defendants assert that there is no authority to 
support a claim of discrimination based upon the 
religious belief of a spouse under the State 
Human Rights Law. While there is no authority 
addressing this issue under the State Human 
Rights Law, several federal courts have construed 
Title VII to protect individuals "who are the victims 
of discriminatory animus towards third persons 
with whom the individuals associate" ... . * * * 
  
While the plaintiffs' allegations call to mind the 
infamous Nuremberg Laws enacted in 1935, 
which stripped German Jews of their civil rights 
and citizenship and prohibited persons of 
"German or related blood" from marrying or 
having sexual relations with German Jews, we 
are aware that the defendants' alleged conduct is 
not akin to Town-initiated discrimination. State 
Human Rights Law claims under Executive Law § 
296 are "analytically identical to claims brought 
under Title VII" ..., and thus we see no reason to 
construe the State statute more restrictively than 
the federal statute. Accordingly, the plaintiff 
sufficiently demonstrated his membership in a 
protected class by virtue of the defendants' 
alleged discriminatory conduct stemming from his 
marriage to a Jewish person. Indeed, we note that 
discrimination against an individual based on his 
or her association with a member of a protected 
class also constitutes an infringement upon that 
individual's First Amendment right to intimate 
association, which receives protection as a 
fundamental element of personal liberty (see 
Roberts v United States Jaycees, 468 US 609, 
617-618 ["choices to enter into and maintain 
certain intimate human relationships must be 
secured against undue intrusion by the State 
because of the role of such relationships in 
safeguarding the individual freedom that is central 

to our constitutional scheme"]; Matusick v Erie 
County Water Auth., 757 F3d 31 [2d Cir] [where 
plaintiff, a white male, alleged that he was 
discriminated against and terminated from his 
employment because of his engagement to an 
African-American female, the United States Court 
of Appeals for the Second Circuit recognized, for 
the first time, that a constitutionally protected right 
to intimate association based upon marriage 
engagement could be the predicate for a claim 
that the defendants, while acting under color of 
state law, deprived the plaintiff of his First and 
Fourteenth Amendment rights in violation of 42 
USC § 1983]). Chiara v Town of New Castle, 
2015 NY Slip Op 00326, 2nd Dept 1-14-15 
  
 

EMPLOYMENT LAW/EMPLOYMENT 
DISCRIMINATION/HUMAN RIGHTS 

LAW/EXECUTIVE LAW 
  

Proof Requirements for an Employment-
Discrimination Action (Executive Law 296) Explained 
  
In finding that the employer demonstrated a non-
discriminatory reason for firing the plaintiff, the Third 
Department explained the employment-discrimination 
proof requirements and analytical criteria under the 
Human Rights Law (Executive Law 296 (1)(a)): 
  

To support a prima facie case of discrimination 
under the Human Rights Law (see Executive Law 
§ 296 [1] [a]), a plaintiff must establish: "(1) that 
he [or she] is a member of the class protected by 
the statute; (2) that he [or she] was actively or 
constructive discharged; (3) that he [or she] was 
qualified to hold the position from which he [or 
she] was terminated; and (4) that the discharge 
occurred under circumstances giving rise to an 
inference of . . . discrimination" ... . Assuming that 
low threshold is met, "[t]he burden then shifts to 
the employer to rebut the presumption of 
discrimination by clearly setting forth, through the 
introduction of admissible evidence, legitimate, 
independent, and nondiscriminatory reasons to 
support its employment decision" ... . If, in turn, 
the employer proffers the required 
nondiscriminatory reasons, "the plaintiff can avoid 
summary judgment by proving that the employer's 
stated reasons were merely a pretext for 
discrimination by demonstrating both that the 
stated reasons were false and that discrimination 
was the real reason" ... . "Notably, a challenge by 
a discharged employee to the correctness of an 
employer's decision does not, without more, give 
rise to the inference that the employee's 
discharge was due to . . . discrimination" ... . 
Stated another way, "[i]t is not enough for the 
plaintiff to show that the employer made an 
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unwise business decision, or an unnecessary 
personnel move. Nor is it enough to show that the 
employer acted arbitrarily or with ill will. These 
facts, even if demonstrated, do not necessarily 
show that [discrimination] was a motivating factor. 
[A] [p]laintiff cannot meet his [or her] burden of 
proving pretext simply by refuting or questioning 
the defendant['s] articulated reason" for 
terminating the plaintiff's employment ... 
. Miranda v ESA Hudson Val Inc, 2015 NY Slip 
Op 00670, 3rd Dept 1-29-15 
  
  

EMPLOYMENT LAW/EMPLOYMENT 
DISCRIMINATION/HUMAN RIGHTS 

LAW/EXECUTIVE LAW/NYC HUMAN 
RIGHTS LAW 

  
Question of Fact Whether Plaintiff-Employee 
Indicated Employer's Sexual Advances Were 

"Unwelcome"--Dismissal of Employment 
Discrimination Complaint Reversed 

  
The Second Department reversed Supreme Court, 
finding that there were questions of fact whether plaintiff-
employee indicated by her conduct that defendant's 
(Cohen's) sexual advances toward plaintiff were 
"unwelcome" and whether plaintiff's termination was for 
a non-discriminatory reason.  Supreme Court erred 
when it focused on whether plaintiff participated in 
sexual activity "voluntarily:" 
  

The New York State Human Rights Law 
(Executive Law § 296, et seq.) and the New York 
City Human Rights Law (Administrative Code of 
the City of New York § 8-107) both make it an 
unlawful discriminatory practice for an employer 
to refuse to hire, to discharge, or to discriminate in 
compensation or in terms, conditions, or 
privileges of employment because of the sex of 
any individual (Executive Law § 296[1][a]; 
Administrative Code of the City of New York § 8-
107[1][a]). Moreover, under both the State and 
City Human Rights Laws, it is unlawful to retaliate 
against an employee for opposing discriminatory 
practices (see Executive Law § 296[1][e], [7]; 
Administrative Code of the City of New York § 8-
107[7]). 

  
To establish its prima facie entitlement to 
judgment as a matter of law in a retaliation case 
commenced pursuant to either the New York 
State or New York City Human Rights Law, "a 
defendant must demonstrate that the plaintiff 
cannot make out a prima facie claim of retaliation 
or, having offered legitimate, nonretaliatory 
reasons for the challenged actions, that there 
exists no triable issue of fact as to whether the 
defendant's explanations were pretextual" ... . To 

prevail on a motion for summary judgment 
dismissing a cause of action alleging 
discrimination in violation of the New York State 
Human Rights Law, a defendant must 
demonstrate "either plaintiff's failure to establish 
every element of intentional discrimination, or, 
having offered legitimate, nondiscriminatory 
reasons for [the] challenged actions, the absence 
of a material issue of fact as to whether [its] 
explanations were pretextual" ... . With respect to 
a cause of action alleging discrimination in 
violation of the New York City Human Rights Law, 
where a defendant moves for summary judgment 
and has " put forward evidence of one or more 
nondiscriminatory motivations for its actions,' a 
court should turn to the question of whether the 
defendant has sufficiently met its burden, as the 
moving party, of showing that, based on the 
evidence before the court and drawing all 
reasonable inferences' in the plaintiff's favor, no 
jury could find the defendants liable under any 
evidentiary route" ... . * * * 
  
... [T]he evidence submitted by the defendants, 
which included a transcript of the plaintiff's 
deposition testimony, failed to eliminate all triable 
issues as to whether Cohen used his position to 
intimidate her into the relationship and as to 
whether the sexual conduct on his part was, in 
fact, "unwelcome." In this regard, the plaintiff, at 
her deposition, consistently testified that the 
sexual relations were not welcome, that she felt 
as though she had no other choice but to 
participate, and that when she complained to 
Cohen, he made it very clear that there would be 
repercussions if she did not participate. In 
considering this testimony, we recognize that the 
question of whether particular conduct was 
"unwelcome" presents "difficult problems of proof 
and turns largely on credibility determinations 
committed to the trier of fact" ... . The Supreme 
Court appears to have focused on the 
voluntariness of the plaintiff's participation in the 
claimed sexual episodes. However, "the fact that 
sex-related conduct was voluntary,' in the sense 
that the [plaintiff] was not forced to participate 
against her will, is not a defense," and the "correct 
inquiry is whether [the plaintiff] by her conduct 
indicated that the alleged sexual advances were 
unwelcome" ... . Overbeck v Alpha Animal 
Health PC, 2015 NY Slip Op 00736, 2nd Dept 1-
28-15 
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ENVIRONMENTAL LAW/MUNICIPAL 
LAW/TOWN LAW/ZONING/SPECIAL USE 

PERMIT 
  

Town, In Reviewing a Special Use Permit Application 
Under Its Zoning Regulations after the State 
Environmental Quality Review Act (SEQRA) 

Environmental Impact Statement (EIS) Process Is 
Complete, Must Rely on the SEQRA Findings and 

Cannot Make Further Environmental Impact Findings 
  
In a mining-permit matter, the Third Department 
determined that, once a final Environmental Impact 
Statement (EIS) is approved after the State 
Environmental Quality Review Act (SEQRA) process is 
finished, the town (the lead agency) does not have the 
power to make further environmental-impact findings 
beyond those in the SEQRA record.  However, the town 
retains the power to do an independent review of the 
application for a special use permit under its zoning 
regulations: 
  

...[A]lthough the Town is bound by DEC's 
[Department of Environmental Conservation's] 
SEQRA findings and it may not repeat the 
SEQRA process, it nevertheless retains the 
authority to make an independent review of 
plaintiffs' application for a special use permit in 
accord with the standards and criteria set forth in 
its applicable zoning regulation ... . That 
regulation provides that the Town may consider, 
among other things, the "health, safety, welfare, 
comfort and convenience of the public," including 
"the environmental impact" of the proposed 
quarry (Local Law No. 2 [1986] of Town of 
Nassau art VI [A]). However, ... the Town's 
independent review [does not include] the ability 
to now gather additional environmental impact 
information beyond the full SEQRA record. 
Rather, in conducting its own jurisdictional review 
of the environmental impact of the project, the 
Town is required by the overall policy goals of 
SEQRA and the specific regulations governing 
findings made by "involved agencies" to rely on 
the fully developed SEQRA record in making the 
findings that will provide a rationale for its zoning 
determinations. Troy Sand & Gravel Co Inc v 
Town of Nassau, 2015 NY Slip Op 01511, 3rd 
Dept 2-19-15 
  

  
ENVIRONMENTAL LAW/MUNICIPAL 

LAW/RIPARIAN RIGHTS/ADMINISTRATIVE 
LAW 

  
Department of Environmental Conservation's 

Finding that the Owners of Land on Either Side of a 
Creek Also Owned a Dam Across the Creek, and 

Therefore Were Responsible for Making the Dam 
Safe, Was Not Supported by Substantial Evidence---

Dam Had Been Conveyed to the City in 
Condemnation Proceeding 

  
The Third Department determined that the Department 
of Environmental Conservation's (DEC's) finding that the 
owners of parcels of land bordering a creek also owned 
the dam spanning the creek between the parcels, and 
therefore the landowners were responsible for the work 
necessary to make the dam safe, was not supported by 
substantial evidence. The Third Department concluded 
the land under the water where the dam was located had 
been transferred to the City of Hudson in a 
condemnation proceeding: 
  

We recognize that a riparian owner's right to the 
natural flow of water along its land is properly 
classified as real property, equally with the land ... 
. As such, a party could acquire an interest in the 
water flow separate and distinct from the land 
under the water ... . The controlling point here, 
however, is that the "real estate" acquired in the 
condemnation, in conjunction with the indenture 
and agreement, is as defined under the WSA 
[Water Supply Act]. The comprehensive statutory 
definition for "real estate" embraces both the 
water and the "lands under water." Because the 
[DEC] considered only the "rights" that the City 
acquired by the condemnation and not the 
"property," the ALJ's conclusion that petitioners 
own the dam is not supported by substantial 
evidence in the record. Berger v New York State 
Dept of Envtl Conservation, 2015 NY Slip Op 
01496, 3rd Dept 2-19-15 
 

  

ENVIRONMENTAL LAW/WATER 
LAW/RIPARIAN RIGHTS 

  
Waterway Bordered by Private Land Deemed 

"Navigable-in-Fact"---Owners of the Land Cannot 
Prohibit Public Use of the Waterway 

  
The Third Department, in a full-fledged opinion by 
Justice Garry, over a two-justice dissent, determined that 
a waterway bordered by private land in the Adirondacks 
was "navigable-in-fact" and the owners of the land 
(plaintiffs) bordering the waterway could not prohibit 
public use of the waterway.  The waterway was deemed 
"navigable-in-fact" even though a portion of it consisted 
of rapids which required canoeists to carry their canoes 
on a privately-owned path along the rapids: 
  

Pursuant to the common law, a waterway on 
private property that is not navigable-in-fact is 
owned by the adjacent landowners, but a 
waterway that is navigable-in-fact "is considered a 
public highway, notwithstanding the fact that its 
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banks and bed are in private hands" ... . The 
State cannot alienate the right of the public to 
travel on a navigable-in-fact waterway by 
transferring title in its bed and banks to a private 
owner ... . As riparian owners never obtain 
ownership interests in the waters of navigable-in-
fact waterways, a judicial determination that the 
public has the right of navigation does not result 
in a taking for public use without compensation ... 
. Accordingly, the import of a judicial 
determination that a waterway is navigable-in-fact 
is that it has always been open to the public in 
that character, even though the riparian owners 
may not have believed it to be, and no trespass 
was committed by a traveler who navigated upon 
it before a court ruled upon its navigability. * * * 
  
...[W]here, as here, the State has no sovereign or 
proprietary ownership interest in the land and the 
waterway in question passes through private 
property, its navigability-in-fact is determined by a 
common law examination of "evidence of [the 
waterway's] actual practical use or evidence of 
capacity for practical use" ... . Historically, this 
analysis turned on whether the waterway had the 
capacity to be used for commercial transportation; 
the public was deemed to have the right to travel 
on "every stream which is capable, in its natural 
state and its ordinary volume of water, of 
transporting, in a condition fit for market, the 
products of the forests or mines, or of the tillage 
of the soil upon its banks" ... . More recently, the 
Court of Appeals clarified that commercial use is 
not the only relevant factor, and that a waterway's 
capacity for recreational use is also significant in 
determining its navigability. "[W]hile the purpose 
or type of use remains important, of paramount 
concern is the capacity of the river for transport, 
whether for trade or travel" ... . The Court of 
Appeals stated that this holding neither altered 
nor enlarged the applicable common-law analysis 
and was "in line with the traditional test of 
navigability, that is, whether a river has a practical 
utility for trade or travel" ... .  
  
Accordingly, the Waterway's navigability-in-fact 
must be determined based upon its utility for 
travel or trade as revealed by the testimony, 
affidavits, maps, photographs, historical records 
and other evidence in the voluminous record. * * * 
  
The Waterway's narrow, shallow character does 
not preclude such a finding, as a stream that can 
carry only small boats may nevertheless be 
navigable-in-fact ... . Likewise, neither the portage 
around the relatively short Mud Pond rapids nor 
the presence in the Waterway of other incidental 
obstacles such as beaver dams and fallen trees 
renders the Waterway nonnavigable, as 
"occasional natural obstructions do not destroy 

the navigability of a [waterway]" ... . On the 
contrary, the presence of such occasional 
obstructions in a navigable-in-fact waterway gives 
rise to a public right to circumvent them by 
"mak[ing] use, when absolutely necessary, of the 
bed and banks, including the right to portage on 
riparian lands" ... . Friends of Thayer Lake LLC 
v Brown, 2015 NY Slip Op 00420, 3rd Dept 1-
15-15 
 
 

FALSE IMPRISONMENT/UNLAWFUL 
CONFINEMENT 

  
Claimant's Imprisonment for a Month After His 

Release Date Was Not Privileged 
  
The Third Department affirmed the Court of Claims, 
finding that claimant's confinement was not 
privileged.  Claimant had completed his sentence at the 
time of sentencing but he was held for a month: 
  

...[I]n order to succeed on a claim of false 
imprisonment or unlawful confinement, claimant 
was required to show "that (1) defendant intended 
to confine him, (2) he was conscious of the 
confinement, (3) he did not consent to the 
confinement, and (4) such confinement was not 
otherwise privileged"... . The first three elements 
have undoubtedly been satisfied and, accordingly, 
the question distills to whether claimant's 
confinement by DOCCS [Department of 
Corrections and Community Supervision] was 
privileged. The facts leading up to his detention 
are not in dispute and, after reviewing them, we 
agree with the Court of Claims that the 
confinement was not privileged. 

  
Claimant was sentenced to a prison term as the 
result of his conviction and, "where a facially valid 
order issued by a court with proper jurisdiction 
directs confinement, that confinement is 
privileged" ... . That being said, DOCCS was 
"'conclusively bound' by the terms of the sentence 
and commitment order," which unambiguously 
directed that claimant be released after 1½ years 
of confinement ... . DOCCS continued to confine 
claimant after that period had ended and, given 
the absence of any order that required it to do so, 
its actions were not privileged ... . Miller v State 
of New York, 2015 NY Slip Op 00408, 3rd Dept 
1-15-15 
  
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00420.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00420.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00420.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00408.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00408.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00408.htm


 

 62 

FAMILY LAW 
  

Petitions to Relocate Are Not Subject to a "Change 
in Circumstances" Analysis But Rather a "Best 
Interests of the Child Analysis;" the "Lincoln" 

Hearing Was Improperly Held In the Presence of 
Parents' Counsel and the Transcribed Proceedings 
Were Improperly Left Unsealed and Included in the 

Record on Appeal; An Article 10 Hearing, Where 
Counsel for the Parents Are Allowed to Be Present, 
Should Not Be Confused with an Article 6 Hearing, 

Where They Are Not 
  
In affirming Family Court's denial of mother's petition to 
relocate, the Third Department noted that Family Court 
wrongly used "change in circumstances" as the criteria 
for analyzing the petition when it should have used "the 
best interests of the child" as the sole criterium.  The 
Third Department exercised its power to make its own 
factual analysis.  The court further noted that the Lincoln 
hearing in which the children testified was improperly 
conducted because counsel for mother and father were 
present and the transcribed proceedings were not 
sealed.  The court explained that the procedure used for 
Article 10 hearings, where counsel for the parties are 
present, should not be confused with the procedure for 
Article 6 hearings, where confidentiality is paramount: 
  

As the mother contends, Family Court applied the 
incorrect standard in dismissing the relocation 
petition on the ground that the mother had failed 
to show a sufficient change in circumstances to 
warrant modification. No change in circumstances 
must be established to support a relocation 
petition, as the planned move itself is accepted as 
such ... . Instead, the parent who wishes to 
relocate bears the burden of establishing that the 
proposed move is in the best interests of the 
children, a determination based upon such factors 
as the parents' reasons for seeking or opposing 
relocation, the quality of the children's 
relationships with each parent, the feasibility of 
developing a visitation schedule that will permit 
the children to retain meaningful relationships with 
the parent who does not move, the degree to 
which the move may offer economic, emotional 
and educational benefits for the relocating parent 
and the children, and the effect of the relocation 
on extended family relationships ... . Although that 
analysis was not conducted here, this Court's 
authority is as broad as that of Family Court, and 
the record is sufficiently complete to permit us to 
make the relocation determination based upon 
our independent review ... . * * * 
  
...[W]e note that Family Court conducted what 
was described as a "modified" Lincoln hearing, in 
which counsel for both parents were permitted to 
be present during the court's interview with the 
children. The transcript of the interview was not 

sealed, and was included in full in the appellate 
record. Neither the presence of counsel other 
than the attorney for the children during the 
interview nor the failure to seal the transcript was 
proper. We reiterate that the right to confidentiality 
during a Lincoln hearing belongs to the child and 
is superior to the rights or preferences of the 
parents ... . A child who is explaining the reasons 
for his or her preference in custody or visitation 
proceedings "should not be placed in the position 
of having [his or her] relationship with either 
parent further jeopardized by having to publicly 
relate [his or her] difficulties with them or be 
required to openly choose between them" ... . We 
address this issue recognizing that, in the course 
of practice, confusion may have resulted from the 
different procedure followed during Family Ct Act 
article 10 proceedings, in which the presence of 
the parties' counsel during an in camera interview 
with a child may be permissible due to the 
fundamental right of litigants in such proceedings 
to confront their accusers. Although these 
interviews have sometimes been inaccurately 
referred to as Lincoln hearings, they are 
conducted for entirely different purposes than the 
confidential interviews conducted during custody 
and visitation proceedings ... . For the court to 
fulfill its primary responsibility of protecting the 
welfare and interests of a child in the context of a 
Family Ct Act article 6 proceeding, protecting the 
child's right to confidentiality remains a paramount 
obligation ... . Matter of Julie E v David E, 2015 
NY Slip OP 00254, 3rd Dept 1-8-15 
  

  
Mother's Violations of Conditions of a Suspended 

Judgment, Under the Facts, Justified Termination of 
Parental Rights (Against the Wishes of the Child) 

  
The Third Department determined Family Court, under 
the facts, properly terminated petitioner's parental rights 
because of petitioner's failure to comply with the 
conditions of a suspended judgment (against the 
express wishes of the child): 
  

It is well settled that a suspended judgment gives 
a parent who is found to have neglected his or her 
child "a brief grace period within which to become 
a fit parent with whom the child can be safely 
reunited" ... . Where, as here, it is established by 
a preponderance of the evidence that the parent 
has failed to comply with the terms and conditions 
of a suspended judgment, such judgment may be 
revoked and parental rights may be terminated ... 
. Furthermore, "petitioner is not obligated to wait 
until the end of the period of suspended judgment 
to seek to revoke the suspended judgment" 
where the parent has repeatedly violated the 
judgment's terms and conditions ... . * * * 
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Although respondent's breach of the express 
conditions of the suspended judgment "'does not 
compel the termination of [his] parental rights, [it] 
is strong evidence that termination is, in fact, in 
the best interests of the child[]'" ... . The child's 
foster mother averred that he struggled 
emotionally when respondent's visitation became 
inconsistent and that, despite being asked to 
become involved in the child's athletic activities, 
respondent has failed to attend any games or 
practices. The child's placement in his foster 
home has given him a safe, stable and caring 
environment in which he has bonded with his 
foster parents and siblings. Family Court, 
although obviously disheartened in resolving the 
instant petition contrary to the child's express 
wishes, ultimately determined that his best 
interests would be served by terminating 
respondent's parental rights and clearing the way 
for him to be permanently placed with the foster 
family. Inasmuch as Family Court's determination 
has a sound and substantial basis in the record, it 
shall remain undisturbed ... . Matter of Michael 
HH, 2015 NY Slip Op 00258, 1-8-15 
  
  

Relationship Between Mother and Father Had Not 
Deteriorated to the Extent that the Joint Custody 

Arrangement Should Have Been Modified to Award 
Sole Custody to Mother 

  
The Third Department reversed Family Court's award of 
sole custody to the mother in a modification proceeding: 
  

"A parent seeking to modify an existing custody 
order bears the burden of demonstrating a 
sufficient change in circumstances since the entry 
of the prior order to warrant modification thereof in 
the child[]'s best interests" ... . Although the 
requisite change in circumstances may be found 
to exist where "the parties' relationship has 
deteriorated to a point where there is no 
meaningful communication or cooperation for the 
sake of the child" ..., the record before us falls 
short of establishing that the mother and father's 
relationship has become so acrimonious as to 
preclude an award of joint custody. * * * 
  
...[W]e note that the father's stated basis for 
seeking sole custody stemmed not from an 
expressed or demonstrated inability to get along 
with the mother but, rather, from his concerns 
regarding the mother's stability in light of her 
documented — and undisputed — mental health 
and alcohol dependency issues. Similarly, 
although the mother — both in the context of her 
modification petition and during the course of her 
testimony at the hearing — requested that Family 
Court alter the physical custody arrangement, she 
did not ask that Family Court award her sole 

custody of the child ... . Under these 
circumstances, and inasmuch as the parties 
otherwise failed to demonstrate a sufficient 
change in circumstances to warrant modification 
of the prior custody order, Family Court erred in 
awarding sole legal and physical custody to the 
mother ... . Matter of Dornburgh v Yearry, 2015 
NY Slip OP 00260, 3rd Dept 1-8-15 

  
   

Children's Attorney Entitled to Cross-Examine 
Petitioner's Witnesses Despite Taking a Position 

Similar to Petitioner's 
  
The Third Department determined the children's attorney 
was entitled to ask leading questions in the cross-
examination of petitioner's witnesses, even though the 
the attorney for the children had taken a position similar 
to petitioner's.  The similar positions did not convert 
petitioner's witnesses to witnesses for the children: 
  

...[W]e reject respondent's contention that Family 
Court erred by denying her request to require the 
attorney for the children to cross-examine 
petitioner's witnesses before respondent's cross-
examination, or by permitting the attorney for the 
children to ask leading questions during cross-
examination. Both of these claims are premised 
on respondent's incorrect view that petitioner's 
witnesses effectively became witnesses for the 
attorney for the children when she agreed with 
petitioner's position. The duty of an attorney for 
the child is to represent the child and advocate for 
his or her position (see Family Ct Act § 241...). 
Contrary to respondent's claim, the fact that here 
the exercise of this duty resulted in a position 
similar to that of petitioner did not effectively 
convert the two parties into one entity. 
Accordingly, the attorney for the children was 
entitled to ask leading questions while cross-
examining petitioner's witnesses (see Jerome 
Prince, Richardson on Evidence § 6-230 at 376 
[Farrell 11th ed 1995]). Matter of Aniya L, 2015 
NY Slip Op 00410, 3rd Dept 1-15-15 

  

  
Extraordinary Circumstances Justified Award of 
Primary Physical Custody to Nonparent--Criteria 

Described 
  
In affirming Family Court's award of primary physical 
custody to the grandmother, the Third Department 
explained the "extraordinary circumstances" criteria for 
awarding primary physical custody to a nonparent: 
  

Family Court's finding of extraordinary 
circumstances is supported by the record. It is 
clear and settled that a "parent has a claim of 
custody of his or her child, superior to that of all 
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others, in the absence of surrender, 
abandonment, persistent neglect, unfitness, 
disruption of custody over an extended period of 
time or other extraordinary circumstances" ... . "It 
is the nonparent's burden to establish 
extraordinary circumstances and, when that 
burden is met, custody is determined based upon 
the child's best interests" ... . The pertinent factors 
to be considered in determining whether 
extraordinary circumstances exist "include the 
length of time the child has lived with the 
nonparent, the quality of that relationship and the 
length of time the biological parent allowed such 
custody to continue without trying to assume the 
primary parental role" ... , an analysis that 
considers "the cumulative effect of all issues 
present in a given case" ... . Matter of Curless v 
McLarney, 2015 NY Slip Op 01680, 3rd Dept 2-
26-15 

 
 

FAMILY LAW/ADMINISTRATIVE LAW/CHILD 
ABUSE OR MALTREATMENT/EVIDENCE 

  
Maltreatment Finding Not Supported by Substantial 

Evidence 
  
The Third Department determined substantial evidence 
did not support the Office of Children and Family 
Services finding of maltreatment.  Petitioner spanked the 
child for eating soap while petitioner was bathing the 
child.  Petitioner explained what had happened to the 
child's day-care provider, who then reported the incident 
to the Central Register of Child Abuse and Maltreatment: 
  

"'At an administrative hearing to determine 
whether a report of child abuse or maltreatment is 
substantiated, the allegations in the report must 
be established by a fair preponderance of the 
evidence'" ... . Specifically, "'[t]o establish that 
maltreatment occurred, the agency must show 
that the child's physical, mental or emotional 
condition has been impaired or is in imminent 
danger of becoming impaired as a result of the 
parent's failure to exercise a minimum degree of 
care'" ... . In our consideration of the underlying 
determination, "our focus is whether the 
determination is rational and supported by 
substantial evidence" ... . * * * 
  
A parent is "entitled to use reasonable physical 
force to promote discipline" ... , however, the 
application of such force may not "exceed[] the 
threshold of reasonableness" ... . Although a 
single instance of excessive corporal punishment 
can suffice for a finding of maltreatment ..., here, 
the record lacks substantial evidence 
demonstrating that petitioner's conduct "impaired 
or was in imminent danger of impairing [the 

child's] physical, mental or emotional condition" ... 
. Matter of Maurizio XX v New Y\ork State Off 
of Children and Family Services, 2015 NY Slip 
Op 01512, 3rd Dept 2-19-15 

 
  

FAMILY LAW/APPEALS 
  

Statute Prohibits Petition for Downward Modification 
of Support After Arrears Accrue/No Appeal Lies from 

an Order Entered by Consent 
  
The Second Department determined father could not 
bring a petition for retroactive reduction of child support 
and a reduction of arrears after the arrears had 
accrued.  The court noted that father could not appeal an 
order he consented to: 
  

Family Court Act § 451 provides that the court 
"shall not reduce or annul child support arrears 
accrued prior to the making of an application 
pursuant to this section." A court "ha[s] no 
discretion to reduce or cancel arrears of child 
support which accrue before an application for 
downward modification of the child support 
obligation" ... . Here, the father petitioned for a 
downward modification of his child support 
obligation after the arrears accrued. Thus, any 
modification was [*2]prohibited. 
  
In any event, the Family Court properly concluded 
that the father was barred from relitigating the 
amount of arrears owed. The order dated July 11, 
2012, which fixed the amount of arrears that the 
father owed, and provided the basis for the entry 
of the money judgment against him, was entered 
on his consent. On appeal, a party may not 
collaterally attack an order entered on his or her 
consent ... . Matter of Cadwell v Cadwell, 2015 
NY Slip Op 00369, 2nd Dept 1-14-15 
  
  

FAMILY LAW/CIVIL PROCEDURE/APPEALS 
  

Defendant's Motion to Vacate a Default Judgment of 
Divorce Should Have Been Granted Even Though 

Defendant First Appeared and Then Withdrew 
  
The Fourth Department defendant's motion to vacate a 
default judgment of divorce should have been granted, 
even though the defendant had appeared in the action 
and then withdrew.  The court noted that a default 
judgment cannot be appealed and the only remedy is 
therefore a motion to vacate: 
  

We reject plaintiff's contention that defendant 
could not move to vacate the judgment based on 
excusable default pursuant to CPLR 5015 (a) (1) 
because he appeared and then withdrew his 
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appearance on the record. Regardless of the fact 
that defendant appeared initially, the judgment 
was entered upon defendant's default. Defendant 
therefore could not appeal from the judgment of 
divorce (see CPLR 5511) and, indeed, his only 
remedy was to move to vacate the judgment of 
divorce pursuant to CPLR 5015 (a) (1) ... . 
  
We conclude that defendant demonstrated both a 
reasonable excuse for the default and a 
meritorious defense ..., and that he is entitled to 
vacatur of those parts of the judgment of divorce 
distributing the parties' assets ..., the only parts of 
the judgment challenged by defendant on appeal 
... . Defendant averred that he informed his 
attorney that he disagreed with the proposed 
resolution of the parties' retirement accounts and 
did not want to finalize the judgment on those 
terms, but that he was subsequently unable to 
contact his attorney, and a default judgment of 
divorce was entered without his knowledge. 
Furthermore, the judgment of divorce failed to 
resolve the outstanding issues regarding 
distribution of the retirement accounts, the home 
equity loan, and defendant's enhanced earning 
capacity, which issues the parties expressly 
acknowledged remained to be resolved and were 
dependent upon, at least in part, the forthcoming 
report. Marshall v Marshall, 2015 NY Slip Op 
00059, 4th Dept 1-2-15 

  
 

FAMILY LAW/EQUITABLE DISTRIBUTION 
 

Even Though Husband's Funds Were Deposited in a 
Joint Account, the Portion of those Funds Used for a 

Down-Payment on the Marital Residence Was 
Properly Deemed Husband's Separate Property; 

Supreme Court Abused Its Discretion In Ordering 
the Sale of the Marital Residence---Wife Entitled to 

Exclusive Possession Until Child Turns 18 
  
The Third Department determined that the husband's 
separate property, which had been deposited in a joint 
account before a portion of it  was used for a down-
payment on the marital residence, was properly deemed 
the husband's separate property to the extent it was 
used for the down-payment. The Third Department 
further determined Supreme Court had abused its 
discretion in ordering the marital residence sold. Under 
the facts, the mother was entitled to exclusive 
possession until the child turns 18: 
  

Supreme Court erred in directing that the marital 
residence be listed for sale. Our case law reflects 
"'a preference for allowing a custodial parent to 
remain in the marital residence until the youngest 
child becomes 18 unless such parent can obtain 
comparable housing at a lower cost or is 
financially incapable of maintaining the marital 

residence, or either spouse is in immediate need 
of his or her share of the sale proceeds'" ... . 
Proof at trial established that the parties' young 
children reside with the wife in the marital 
residence and, although she has the means to 
pay the mortgage, she is unable to refinance or 
purchase another residence. No evidence was 
adduced that the wife could obtain comparable 
housing at a lower cost or that either party is in 
immediate need to recoup their equitable share of 
the marital residence. Under these 
circumstances, we find that Supreme Court 
abused its discretion in directing that the marital 
residence should be listed for sale. Accordingly, 
the wife is entitled to exclusive possession of the 
residence until the youngest child reaches the 
age of 18 ... . Albertalli v Albertalli, 2015 NY 
Slip OP 00257, 3rd Dept 1-8-15 

  
 

Property Purchased by Husband Upon Which a 
"Shell" of a House Was Constructed Prior to 

Marriage Should Not Have Been Deemed Marital 
Property/Husband's Failure to Affirmatively Prove 

What Portion of His Savings Account Was Separate 
Property Justified Dividing It Equally/Wife's Failure 

to Prove How She Contributed to the Appreciation of 
the Marital Residence Precluded the Award of Any 

Appreciation in Value to Her 
  
The Third Department determined Supreme Court was 
correct in some instances but erred in other instances in 
its findings re: separate and marital property. The marital 
residence was not subject to equitable distribution 
because the husband purchased the land and erected a 
"shell" of a house prior to marriage. The property cannot 
thereafter be transformed into marital property by virtue 
of the improvements made to it.  The decision is notable 
for pointing out the results of failures of proof.  The 
husband failed to prove what portion of his savings plan 
was separate property, so the court correctly divided it 
equally.  The wife failed to prove what portion of the 
improvements to the husband's separate property (their 
residence) was attributable to her, she therefore was not 
entitled to any portion of the property's appreciation in 
value: 
  

... [T]he husband's Thrift Savings Plan ... was 
established prior to the marriage and remains in 
the husband's name. The uncontroverted proof 
demonstrated that contributions were also made 
to the plan during the marriage, so at least a 
portion of the plan constituted marital property. 
The husband did not offer any proof at trial 
regarding the value of the separate portion of the 
plan but, rather, merely indicated that the wife 
was ineligible to receive any portion of the plan 
because she had allegedly abandoned him. 
Inasmuch as the proof was insufficient to enable 
Supreme Court to determine which portion of the 
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plan was separate and which was marital, the 
court was entitled to equitably distribute the 
entirety of the plan ... .  
  
...Supreme Court failed to properly consider what 
part, if any, of his pension was separate property. 
The record establishes the husband's starting and 
ending dates of employment with the United State 
Postal Service and the date of the parties' 
marriage, thereby allowing the court to determine 
which portion of the pension — a defined benefit 
plan — was earned prior to the marriage and is, 
therefore, the husband's separate property ... . 
Accordingly, we remit the matter to Supreme 
Court for a determination of the percentage of the 
pension that is marital property and, thus, may be 
equitably distributed... . 
  
Supreme Court erred in finding that the marital 
residence was marital property and awarding the 
wife 50% of the home's appraised value minus a 
$10,000 separate property credit to the husband 
for the purchase price of the land. Supreme Court 
credited the wife's testimony that, although the 
husband purchased the land and constructed a 
"shell" of a house prior to the marriage, the 
construction of the residence was not complete 
until approximately four years after the marriage. 
The record demonstrates that the vast majority of 
the improvements occurred during the marriage 
due, in part, to the wife's contributions of money, 
time and labor. Nevertheless, for the reasons set 
forth in Ceravolo v DeSantis (___ AD3d ___, 
____ [decided herewith]), a parcel of real property 
that is separate property cannot be transformed 
or transmuted into marital property by the efforts 
and contributions of the nontitled spouse. 
Accordingly, the parcel was separate property 
(see Domestic Relations Law § 236 [B] [1] [d] [1]), 
which is not subject to equitable distribution ... .  
  
Appreciation in value of separate property, from 
the date of the marriage to the date of 
commencement of the divorce action, can be 
considered a marital asset subject to equitable 
distribution "if the appreciation is due to the 
contributions or efforts of the nontitled spouse" ... 
. The wife, as the nontitled spouse here, bore the 
burden of proving that any increase in value of the 
husband's separate property was at least partially 
due to her efforts ... . The value of the parcel 
when the husband purchased it is irrelevant, 
considering that the parcel was vacant at that 
time but had the outer structure of a house before 
the marriage. Additionally, the property's value 
could have increased due to market forces 
between the dates of purchase and marriage. 
Simply crediting the husband for the purchase 
price and dividing the remainder of the property's 
value between the parties would improperly give 

the wife half of the value of the appreciation 
between the dates of purchase and marriage, 
despite that portion of the appreciation being 
separate property (see Domestic Relations Law § 
236 [B] [1] [d] [3]). Although the wife could have 
been entitled to equitable distribution of a portion 
of the residence's appreciation in value for her 
contributions of time, money and labor toward 
improving the property, she did not meet her 
burden by proving the real property's increase in 
value, as she did not submit proof of the 
property's value on the date of the marriage to 
compare it to the value at the time of 
commencement of this action ... . Macaluso v 
Macaluso, 2015 NY Slip Op 00265, 3rd Dept 1-
8-15 
  
  

Real Property Purchased by Husband Prior to the 
Marriage Cannot Be Transformed Into Marital 

Property, Despite's Wife's Contribution of Her Own 
Funds ($30,000) to the Purchase/Wife Entitled to 
Equitable Distribution of the Appreciation of the 

Property After Marriage But No Proof On that Topic 
Was Offered Here/Wife Entitled to Recoup Mortgage 

Payments Made by Her 
  
The Third Department, in a full-fledged opinion by 
Justice Stein, over a dissent, determined that real 
property purchased prior to marriage cannot be 
transformed into marital property by contributions made 
by the non-titled spouse, although the appreciation in 
value of the property attributable to the efforts of the 
non-titled spouse could be the subject of equitable 
distribution (there was a failure of proof on that issue 
here), and funds paid toward the mortgage by the non-
titled spouse could be recouped: 
  

"'[W]hether a particular asset is marital or 
separate property is a question of law'" ... . Marital 
property is defined as "all property acquired by 
either or both spouses during the marriage" 
(Domestic Relations Law § 236 [B] [1] [c] 
[emphasis added]), while "property acquired 
before marriage" is separate property (Domestic 
Relations Law § 236 [B] [1] [d] [1] [emphasis 
added]). Here, the husband purchased the marital 
residence in January 1994 — 2½ years prior to 
the parties' marriage — paying $130,000 of his 
own funds and borrowing an additional $100,000 
from his father, secured by a note and mortgage. 
Although the wife contributed $30,000 of her 
separate funds to the initial purchase of the 
residence, she did not attend the closing and the 
husband took title to the property in his name 
alone. The record reflects that the wife thereafter 
paid the mortgage for more than two years prior 
to the marriage, as well as after the parties were 
married through 2003, when a satisfaction of 
mortgage was issued, notwithstanding a principal 
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balance remaining of approximately $52,000. 
Supreme Court determined that the wife's 
contributions transformed the residence from the 
husband's separate property into marital property, 
which was subject to equitable distribution. ...[W]e 
disagree. * * * 
  
...[W]hile Supreme Court's finding that the wife 
made certain substantial contributions of money 
and effort toward the acquisition and maintenance 
of the marital residence is amply supported by the 
record, the effect of such contributions by the wife 
— particularly those she made before the 
marriage — is not to transform the husband's 
premarital, separate property into marital property 
... . *  *  * 
  
We note, however, that separate property 
contributions by a nontitled spouse could result in 
an appreciation of the value of the titled spouse's 
separate property during the marriage, which 
appreciation would be subject to equitable 
distribution ... . Here, inasmuch as the wife failed 
to prove the value of the residence at the time the 
parties were married, the amount of the property's 
appreciation during the marriage — and, hence, 
the wife's equitable share thereof — cannot be 
ascertained ..., and no award may be made on 
this basis ... . 
  
We agree, however, with the wife's alternative 
argument that she is entitled to recoup her 
equitable share of marital funds paid toward the 
mortgage. It is well settled that, in determining the 
"equitable distribution of marital property, a court 
has the authority to effectively recoup marital 
funds applied to the reduction of one party's 
separate indebtedness" ... . Here, the wife 
testified that she paid the mortgage on the marital 
residence from the date of the marriage until a 
satisfaction of mortgage was issued. Although it is 
not evident from the record what funds were used 
to make these payments, it can be presumed that 
marital funds were used (see Carr v Carr, 291 
AD2d 672, 676 [2002]). Thus, the wife is entitled 
to an equitable share of the marital funds that 
were used to pay the husband's separate 
indebtedness — the mortgage — during the 
marriage... . Ceravolo v DeSantis, 2015 NY Slip 
OP 00266, 3rd Dept 1-8-15 

 
 

 

 
 
 
 
 
 

FAMILY LAW/EVIDENCE 
  

Evidence Insufficient to Support Neglect Finding, 
Criteria Explained/Repetition of Child's Out-of-Court 

Statement Does Not Corroborate It 
  
In reversing Family Court's finding of neglect, the Third 
Department explained the analytical criteria and noted 
that a child's out-of-court statement about his alleged 
consumption of alcohol was not corroborated by the 
child's repetition of the statement: 
  

"[A] party seeking to establish neglect must show, 
by a preponderance of the evidence, first, that a 
child's physical, mental or emotional condition has 
been impaired or is in imminent danger of 
becoming impaired and second, that the actual or 
threatened harm to the child is a consequence of 
the failure of the parent or caretaker to exercise a 
minimum degree of care in providing the child 
with proper supervision or guardianship" ... . "In 
order for danger to be imminent, it must be near 
or impending, not merely possible" ... , and 
regarding degree of care "the statutory test is 
minimum degree of care — not maximum, not 
best, not ideal" ... . 
  
...[W]e note that one factual determination made 
by Family Court as supporting its finding of 
neglect was that respondent allegedly pressured 
[the child] to take a sip of her eggnog and brandy 
beverage at the party. The child did not testify, but 
the court found that his out-of-court statement 
was sufficiently corroborated because he had 
made such a statement to two different adults, 
although he had both denied and affirmed the 
allegation to one of the adults. While the 
corroboration requirement is low ..., "[i]t is well 
settled that 'repetition of an accusation by a child 
does not corroborate [that] child's prior account'" 
... . Here, the out-of-court repetition of the 
statement did not provide sufficient corroboration 
and the statement should not have been 
considered as part of the neglect 
determination. Matter of Cadence GG..., 2015 
NY Slip OP 00261, 3rd Dept 1-8-15 
  
  

Evidence Did Not Support Imposition of Supervised 
Visitation Re: Mother's Older Children---Evidence 
Included Family Court's Taking Judicial Notice of 
Neglect Findings Re: Mother's Younger Children 

  
The Third Department, in a full-fledged opinion by 
Justice Egan, determined Family Court's imposition of 
supervised visitation between mother and her two older 
children was not supported by the evidence---evidence 
which included Family Court's taking judicial notice of 
the neglect proceedings involving mother's younger 
children: 
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As for the grounds upon which Family Court 
elected to impose supervised visitation, although 
Family Court indeed was entitled to take judicial 
notice of the three neglect proceedings brought 
against the mother with respect to [the older 
children's] maternal half siblings, two of the three 
proceedings predated the 2011 custody order 
wherein Family Court — following a hearing — 
granted the mother (unsupervised) visitation with 
[the older children]. Additionally, nothing in the 
record suggests that derivative findings of neglect 
were sought with respect to [the older children] in 
any of the neglect proceedings brought against 
the mother. To the extent that Family Court 
further relied upon the mother's allegedly 
unaddressed mental health and anger 
management issues, as well as her purported 
lack of stable housing, these conclusory and 
unsubstantiated hearsay statements — taken 
verbatim from the permanency hearing report 
prepared by one of petitioner's caseworkers — 
are not, to our analysis, the type of evidence that 
may be invoked to significantly curtail the 
mother's preexisting visitation rights with [the 
older children]. Finally, the sole witness to testify 
at the combined hearing was the mother, who 
detailed her visitation history with [the older 
children], revealed that she regularly exercised 
her visitation rights and indicated that such visits 
generally went well. Although the mother 
acknowledged that she and her teenage children 
did not always see eye to eye, the record as a 
whole fails to establish that affording the mother 
unsupervised visitation with [the older children] — 
who were 16 years old and 15 years old, 
respectively, at the time of the hearing — "would 
be inimical to the child[ren]'s welfare" ... . Matter 
of Damian D..., 2015 NY Slip Op 00263, 3rd 
Dept 1-8-15 

  

  
Relatively Low Degree of Corroboration Required to 
Admit Child's Out-of-Court Statements Re: Abuse or 

Neglect 
  
The Third Department, in a custody proceeding, 
explained the level of corroboration required to render a 
child's out-of-court statements admissible: 
  

Both the mother and the attorney for the children 
contend that the testimony of the father's 
psychiatrist ... concerning the older child's out-of-
court statements are inadmissible hearsay. We 
disagree. A child's out-of-court statements are 
admissible in a custody dispute if the statements 
relate to abuse or neglect, provided that such 
statements are corroborated by other evidence ... 
. "The degree of corroboration required is 
relatively low" ... , and the hearing court "is 

accorded considerable discretion in determining 
whether there is sufficient corroboration" ... 
. Heather B v Daniel B, 2015 NY Slip Op 01506, 
3rd Dept 2-19-15 

 
 

FAMILY LAW/IMPUTED INCOME 
  

Access to Financial Support from Family Properly 
Considered In Calculating Father's Child Support 

and Child Care Obligations 
  
The Second Department explained that Family Court 
properly imputed income to the father based upon 
access to financial support from his family: 
  

Pursuant to Family Court Act § 413(1)(b)(5)(iv), 
the Family Court is entitled to impute income to a 
parent based upon various factors, including 
"money, goods, or services provided by relatives 
and friends" (Family Ct Act § 413[1][b][5][iv][D]). 
Here, the Family Court properly determined that 
the father has access to, and receives, financial 
support from his family. Considering, among other 
things, the father's employment history, his 
monthly expenses, and the resources provided to 
him by his own father over a number of years, the 
Family Court providently exercised its discretion 
in imputing income to the father in the sum of 
$30,000 per year for the purpose of calculating 
his child support and child care obligations ... 
. Matter of Recco v Turbak, 2015 NY Slip Op 
00770, 2nd Dept 1-28-15 
 
 

FAMILY LAW/JUVENILE 
DELINQUENCY/PINS PROCEEDINGS 

  
Family Court Did Not Inform Respondent of His 

Rights and Did Not Conduct an Adequate Colloquy---
PINS Adjudication Reversed 

  
The Third Department reversed respondent's 
adjudication as a PINS because Family Court did not 
advise respondent of his rights and the colloquy prior to 
Family Court's acceptance of the consent finding was 
inadequate: 
  

Family Court erred by failing to advise respondent 
of his rights. Pursuant to statute, at the initial 
appearance and at the commencement of any 
hearing concerning a PINS petition, Family Court 
must advise the respondent and his or her parent 
of the respondent's rights to remain silent and to 
be represented by counsel of his or her choosing 
or an assigned attorney (see Family Ct Act § 741 
[a]...). Here, the court did not mention these rights 
at the first appearance on the PINS petition, at 
which time the court accepted respondent's 
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consent to a PINS finding, nor at the dispositional 
hearing. The court's failure to advise respondent 
of these rights constitutes reversible error ... . 
Additionally, the court's colloquy prior to accepting 
that consent finding was inadequate; respondent 
merely answered "[y]es" when asked if he had a 
basic understanding of the proceeding and if he 
consented to a PINS finding, without any further 
discussion. To ensure that a PINS admission is 
knowingly and intelligently entered into, in a 
proper colloquy "[t]he respondent should at least 
state and admit the precise act, or acts, which 
constitutes the admission, and should be made 
aware on the record of the consequences, the 
dispositional alternatives, and the waiver of 
specific rights," as well as give an assurance of 
the lack of coercion and that he or she consulted 
with counsel (Merril Sobie, Practice 
Commentaries, McKinney's Cons Laws of NY, 
Book 29A, Family Ct Act § 741 at 98...). Due to 
the inadequate colloquy and lack of advisement of 
rights, reversal is required, respondent's 
adjudication as a PINS is vacated and the matter 
is returned to the preadmission stage. Matter of 
Aaron UU ..., 2015 NY Slip Op 01505, 3rd Dept 
2-19-15 
 
 

FAMILY LAW/NEGLECT 
  

One Incident Where Young Children Were Left Alone 
Overnight Not Enough to Support a Neglect 

Finding/No Showing of Imminent, as Opposed to 
Merely Possible, Danger of Impairment to the 

Children 

  
The Third Department reversed Family Court and 
determined a single incident of mother's leaving young 
children (9 and 3) home alone overnight was not enough 
to support a neglect finding.  The court explained the 
proof requirements in some depth: 
  

To satisfy its burden on the neglect petition, 
petitioner had to prove by a preponderance of the 
evidence that respondent's failure "to exercise a 
minimum degree of care" in providing proper 
supervision or guardianship resulted in the 
children's "physical, mental or emotional 
condition" being impaired or placed "in imminent 
danger of becoming impaired" (Family Ct Act § 
1012 [f] [i]; see Family Ct Act § 1046 [b] [i]...). 
There are two prongs: actual or imminent danger, 
and failure to exercise a minimum degree of care 
... . The Legislature's requirement of actual or 
imminent danger of impairment prevents state 
intrusion into private family life in the absence of 
"serious harm or potential harm to the child, not 
just . . . what might be deemed undesirable 
parental behavior" ... . "Imminent danger, 

however, must be near or impending, not merely 
possible" ... . * * * 
  
...[T]he record does not indicate that petitioner 
established the first prong, that the three 
youngest children were in imminent danger of 
impairment, when respondent left them alone 
overnight. One police officer testified that the 
children were visibly upset when he first arrived at 
the house. That testimony is too vague to 
establish impairment of mental or emotional 
condition, and the record does not contain any 
expert opinion to that effect ... . Even if that 
testimony was sufficient to show some 
impairment, it is unclear if the children were upset 
because of respondent's actions in leaving them 
alone ... . Leaving young children home alone 
overnight cannot be condoned, and such behavior 
satisfies the second prong of neglect in that 
respondent failed to exercise a minimum degree 
of care, did not provide proper supervision and 
her actions fell below what a reasonable and 
prudent parent would do in those circumstances. 
Nevertheless, one incident of this improper and 
irresponsible behavior does not qualify as neglect 
without a showing of imminent---rather than 
merely possible---danger of impairment to the 
children ... . Matter of Javan W, 2015 NY Slip 
Op 00577, 3rd Dept 1-22-15 
 

 
FAMILY LAW/NEGLECT/MENTAL ILLNESS 

  
Mother's Actions and Mental Health Issues Did Not 

Warrant a Finding of Neglect 
  
The Fourth Department determined mother's actions and 
mental health issues did not support Family Court's 
neglect-finding.  The mother had left her child with 
appropriate caregivers and kept in touch, although she 
was absent longer than expected: 
  

"[A] party seeking to establish neglect must show, 
by a preponderance of the evidence . . . , first, 
that [the] child's physical, mental or emotional 
condition has been impaired or is in imminent 
danger of becoming impaired and second, that 
the actual or threatened harm to the child is a 
consequence of the failure of the parent . . . to 
exercise a minimum degree of care in providing 
the child with proper supervision or guardianship" 
(...see Family Ct Act §§ 1012 [f] [i]; 1046 [b] [i]). 
"Where a motion is made by the respondent at 
the close of the petitioner's case to dismiss a 
neglect petition, [the court] must determine 
whether the petitioner presented a prima facie 
case of neglect . . . , viewing the evidence in [the] 
light most favorable to the petitioner and affording 
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it the benefit of every inference which could be 
reasonably drawn from the proof presented" ... . 
  
We conclude that, viewing the evidence in the 
light most favorable to petitioner, the evidence 
established that the mother left the child with 
appropriate caregivers, who agreed to care for the 
child for several days; however, she left the state 
for approximately 24 hours, and she failed to 
provide a medical authorization in case of an 
emergency. Further, although the male caregiver 
was unable to reach the mother during the 
confrontation with the mother's grandmother, 
petitioner's evidence established that the mother 
had borrowed a telephone and had remained in 
contact with the caregivers each day that she was 
away. The evidence also established that the 
mother was inexperienced as a parent and that 
the couple with whom she lived was assisting her 
with parenting skills and in obtaining appropriate 
housing, as well as medical and other benefits. 

  
We conclude that petitioner failed to establish 
that, as a result of the mother's actions, the child 
was in imminent danger, i.e., "near or impending 
[danger], not merely possible" ... . We further 
conclude that petitioner failed to present any 
evidence connecting the mother's alleged mental 
health condition to any actual or potential harm to 
the child ... . We therefore conclude that petitioner 
failed to establish by a preponderance of the 
evidence that the child's physical, mental or 
emotional condition had been impaired or was in 
imminent danger of becoming impaired as a result 
of the mother's failure to exercise a minimum 
degree of care for the child ... . Matter of Lacey-
Sophia TR, 2015 NY Slip Op 01123, 4th Dept 2-
6-15 

  
  

Evidence Did Not Support Finding of Neglect Based 
Upon Mother's Mental Illness and Failure to Take 

Medication 
  
The Second Department determined the evidence was 
not sufficient to demonstrate mother's neglect based 
upon her mental illness and her failure to take 
medication: 
  

" A finding of neglect may be predicated upon 
proof that a child's physical, mental, or emotional 
condition is in imminent danger of becoming 
impaired as a result of a parent's mental illness'" 
(... see Family Ct Act § 1012[f][i]). "However, 
proof of mental illness alone will not support a 
finding of neglect'; the evidence must establish a 
causal connection between the parent's condition, 
and actual or potential harm to the children'" ... . 

  

Here, based on our evaluation of the record, and 
giving deference to the Family Court's credibility 
determinations ..., we find that the petitioner failed 
to establish, by a preponderance of the evidence, 
the existence of a causal connection between the 
mother's mental illness and actual or potential 
harm to the subject child ... . * * * 
  
"Proof of ongoing mental illness and the failure to 
follow through with aftercare medication, which 
results in a parent's inability to care for her child in 
the foreseeable future, is a sufficient basis for a 
finding of neglect" ... . Here, although there was 
evidence that the mother stopped taking 
medication after her discharge from Beth Israel, 
the evidence was insufficient to establish that the 
mother was unable to care for the child during 
that period. Matter of Nialani T, 2015 NY Slip Op 
00894, 2nd Dept 2-4-15 

  
 

FAMILY LAW/PATERNITY 
  

Claimed Gestation Period of 303 Days Requires 
Reliable Medical Evidence It Is Scientifically 

Possible/Acknowledgment of Paternity by Another 
Did Not Preclude Petitioner from Bringing His 

Paternity Action 
  
The Second Department determined that petitioner must 
produce reliable medical evidence that a 303-day 
gestation period (the time between sexual intercourse 
and birth) is scientifically possible before proceeding with 
a paternity action.  The court noted that an 
acknowledgment of paternity by another did not preclude 
petitioner from bringing his paternity action: 
  

Appellate courts have held that the generally 
accepted period of gestation is between 38 and 
40 weeks... . However, pregnancy periods can 
exceed that timeframe ... . Indeed, in 1992, the 
Appellate Division, Third Department, held that a 
period of gestation measured from the last 
menstrual period prior to the child's birth can be 
between 265 and 299 days ... . In the beginning of 
the last century, this Court, citing Code Napoleon, 
found that the period between sexual intercourse 
and birth could be up to 300 days ... . Here, the 
petitioner alleges that 303 days, or 43 weeks and 
2 days, elapsed between the last date of sexual 
intercourse with the mother and the birth of the 
child. 

  
Any material deviation from the generally 
accepted average period of gestation must be 
explained with a reliable medical opinion ... . 
Although no such evidence was presented at the 
hearing, under the circumstances of this case, a 
new hearing should be conducted to afford the 
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petitioner an opportunity to present such 
evidence. Since the petitioner has the burden of 
proof, he must present reliable medical evidence 
to demonstrate that the 303-day gestational 
period alleged here is scientifically possible 
  
A prior acknowledgment of paternity made in 
accordance with Family Court Act § 516-a does 
not serve as an insuperable bar to a claim of 
paternity by one who is a stranger to the 
acknowledgment ... . * * * Therefore, upon 
remittal, if the petitioner satisfies his burden of 
demonstrating at the hearing, with reliable 
medical evidence, that a 303-day gestational 
period is scientifically possible, then the Family 
Court must determine whether to direct a DNA or 
genetic marker test in the child's best interest. 
Matter of Jose M v Shaniqua F, 2015 NY Slip 
Op 00762, 2nd Dept 1-28-15 
 
 

FAMILY LAW/RIGHT TO COUNSEL 
  

Family Court Should Have Inquired More Deeply Into 
Mother's Finances Before Ordering the Matter to 

Proceed Without Counsel for Mother 
  
The Second Department determined Family Court 
should have inquired into mother's financial situation in 
more depth before finding that she was not eligible for 
assigned counsel and proceeding in the absence of 
counsel: 
  

Given the mother's statements indicating that she 
lacked the funds to retain private counsel, the 
Family Court should have inquired further into the 
mother's financial circumstances, including, but 
not limited to, inquiring about her expenses, to 
determine whether she was eligible for assigned 
counsel ... . 

  
Furthermore, "[w]aiver of the right to counsel must 
be founded on an explicit and intentional 
relinquishment which is supported by knowledge 
and a clear understanding of the right" ... . "In 
order to determine whether a party is validly 
waiving the right to counsel, the court must 
conduct a searching inquiry of the party who 
wishes to waive that right and thus proceed pro 
se. While there is no rigid formula to be followed 
in such an inquiry, and the approach is flexible, 
the record must demonstrate that the party was 
aware of the dangers and disadvantages of 
proceeding without counsel" ... . 

  
Here, the record is clear that the mother did not 
wish to proceed pro se, but was forced to do so in 
light of her alleged inability to retain counsel after 
numerous adjournments and a lengthy delay in 
the proceedings ... . The deprivation of the 

mother's fundamental right to counsel requires 
reversal, without regard to the merits of her 
position ..., especially where, as here, the record 
demonstrates that the mother did not have a 
basic understanding of court proceedings ... 
. Matter of Pugh v Pugh, 2015 NY Slip Op 
00887, 2nd Dept 2-4-15 
 
 

FRAUD/DAMAGES/REAL ESTATE/REAL 
PROPERTY/CONTRACT LAW 

  
Only Out-of-Pocket Damages Allowed in Fraud 
Action (Re: a Real Estate Purchase Agreement) 

  
The Third Department affirmed a judgment in favor of 
the plaintiffs stemming in large part from the fraudulent 
representation (re: a property information sheet) that a 
septic system, which failed, was "new." The court noted 
the out-of-pocket rule for damages based upon fraud 
(lost profits/rents, etc. not recoverable): 
  

[D]efendants' realtor prepared a property 
information sheet — to be given to prospective 
buyers — bearing the notation, "Septic system 
totally new — le[a]ch field totally replaced — new 
5000 gallon holding tank," as well as the general 
qualification that "all information [was] deemed 
reliable but not guaranteed." ...[P]laintiffs ... 
entered into a purchase and sale contract for the 
property. The contract, which reflected a 
purchase price of $545,000 and indicated that the 
buildings on the premises would be sold "as is," 
also contained a waivable septic system 
contingency. Plaintiffs ultimately did not avail 
themselves of this contingency--a decision 
purportedly based, in part, upon plaintiffs' belief 
that the property contained a new septic system. * 
* * 
  
...[T]he case law makes clear that where, as here, 
a cause of action for fraud has been asserted, 
"[t]he true measure of damage is indemnity for the 
actual pecuniary loss sustained as the direct 
result of the wrong or what is known as the 'out-
of-pocket' rule. . . . Damages are to be calculated 
to compensate plaintiffs for what they lost 
because of the fraud, not to compensate them for 
what they might have gained. Under the out-of-
pocket rule, there can be no recovery of profits 
which would have been realized in the absence of 
fraud" ... . Revell v Guido, 2015 NY Slip Op 
00411, 3rd Dept 1-15-15 
 
 
 

 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00762.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00762.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00887.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00887.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00411.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00411.htm


 

 72 

FRAUD/FRAUDULENT CONCEALMENT 
  

Cause of Action for Fraudulent Concealment Must 
Allege a Basis for the Existence of a Duty to 

Disclose 
  
In affirming the dismissal of a cause of action alleging 
fraudulent concealment (no basis for a duty to disclose 
was alleged), the Second Department explained the 
required elements: 
  

To properly plead a cause of action for fraud, a 
plaintiff must allege all of the following requisite 
elements: (1) the defendant made a 
misrepresentation or a material omission of fact 
which was false and which the defendant knew to 
be false; (2) the misrepresentation was made for 
the purpose of inducing the plaintiff to rely upon it; 
(3) the plaintiff justifiably relied on the 
misrepresentation or material omission; and (4) 
injury ... . To sustain a cause of action for 
fraudulent concealment, the plaintiff must further 
allege a fifth element, namely, that the defendant 
had a duty to disclose the material information ... 
. Bannister v Agard, 2015 NY Slip Op 01408, 
2nd Dept 2-18-15 
 
 

FREEDOM OF INFORMATION LAW 
(FOIL)/PUBLIC OFFICERS LAW 

  
FOIL Request for Police "Intelligence Division" 

Documents Re: Surveillance of "Middle Eastern, 
South Asian or Muslim Persons" Properly Denied 

  
The First Department determined the New York City 
Police Department (NYPD) properly denied a Freedom 
of Information Law (FOIL) request seeking documents 
generated by the Intelligence Division of the NYPD 
which related, in part, to broad categories, such as 
businesses "frequented" by Middle Eastern, South Asian 
or Muslim persons.  The court determined the requests 
were "overbroad," exempt under the Public Officers Law 
(law enforcement privilege and danger to  life and 
safety), and would constitute an invasion of 
privacy.  With regard to  "danger to life and safety" and 
"invasion of privacy," the court wrote: 
  

The court also properly found that the requested 
disclosure "could endanger the life or safety of 
any person" (Public Officers Law § 87[2][f]). 
Granting the broadly worded request for a trove of 
NYPD Intelligence Division documents replete 
with sensitive information about the unit's 
methods and operations, which could be publicly 
disseminated and potentially exploited by 
terrorists, would create "a possibility of 
endangerment" ... . In addition, the court properly 
recognized that the requested records are exempt 

from FOIL because disclosure would constitute an 
unwarranted invasion of personal privacy ... . 
Petitioners emphasize the public interest in 
scrutinizing whether NYPD engaged in improper 
surveillance or profiling of certain communities, 
but this is outweighed by the privacy interests at 
stake given the specific purpose of this 
counterterrorism police operation. The revelation 
that a certain person, business, or organization 
was the subject of counterterrorism-related 
surveillance would not only have the potential to 
be embarrassing or offensive, but could also be 
detrimental to the reputations or livelihoods of 
such persons or entities. Matter of Asian Am 
Legal Defense & Educ Fund v New York City 
Police Department, 2015 NY Slip OP 01559, 1st 
Dept 2-24-15 

 
  

District Attorney's Office Did Not Adequately Justify 
Its Denial of Inmate's Requests for Color 

Photographs and Unredacted Documents Re: 18-
Year-Old Murder Prosecution 

  
The Second Department determined that the Records 
Access Officer (RAO) of a district attorney's office did not 
adequately justify its failure to comply with petitioner 
requests for color photographs and unredacted 
documents related to an 18-year-old murder prosecution 
against him.  The Second Department explained the 
relevant law in some depth: 
  

In a proceeding pursuant to CPLR article 78 to 
compel the production of material pursuant to 
FOIL, the agency denying access has the burden 
of demonstrating that the material requested falls 
within a statutory exemption, which exemptions 
are to be narrowly construed (see Public Officers 
Law § 89[5][e], [f]... . This showing requires the 
entity resisting disclosure to "articulate a 
particularized and specific justification for denying 
access'" ... . "Conclusory assertions that certain 
records fall within a statutory exemption are not 
sufficient; evidentiary support is needed" ... . 
Because FOIL is "based on a presumption of 
access to the records" ..., "FOIL compels 
disclosure, not concealment'" wherever the 
agency fails to demonstrate that a statutory 
exemption applies ... . 

  
In this case, in response to the petitioner's FOIL 
requests, the respondent provided the petitioner 
with certain documents that contained numerous 
redactions, and denied the petitioner's request for 
photographs of the deceased victim. The 
respondent based the redactions and the denial 
of the request for the photographs upon the 
"unwarranted invasion of personal privacy" 
statutory exemption (Public Officers Law § 
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87[2][b]). However, since the respondent failed to 
proffer more than conclusory assertions to 
support these claims, the Supreme Court erred in 
determining that the respondent met his burden of 
demonstrating that the redactions and denial of 
the request for the photographs of the deceased 
victim fell within this statutory exemption (see 
Public Officers Law § 89[5][e], [f];...). 

  
The Supreme Court also erred in determining that 
the petitioner was not entitled to receive color 
copies of certain photographs that were disclosed 
to him. Public Officers Law § 86(4) provides that 
photographs are records within the meaning of 
the statute, and section 87(1)(b) of the statute 
requires an agency to provide copies or 
reproductions of records. Pursuant to Public 
Officer Law § 87(1)(c)(ii), an agency may engage 
an outside professional service to prepare a copy 
of a record if its information technology equipment 
is inadequate to prepare a copy. Applying these 
principles, we find that since the respondent did 
not claim he was unable to comply with the 
petitioner's request, FOIL requires him to provide 
the petitioner with color copies of all disclosable 
photographs in his possession. Matter of Baez v 
Brown, 2015 NY Slip Op 00754, 2nd Dept 1-28-
15 
 
 

GENERAL BUSINESS LAW/DECEPTIVE 
BUSINESS PRACTICES 

  
Criteria for Deceptive Business Practices Explained 

  
The Fourth Department determined that the defendant's 
(One Source's) violation of General Business Law 349 
had been proven. Defendant had misled car-purchasers 
by informing them they were required to purchase an 
extended service contract or warranty as a condition of a 
loan.  Only at the closing of loan were the purchasers 
informed they could waive the warranty.  The court 
explained the elements of a section 349 violation: 
  

Pursuant to section 349, deceptive business acts 
or practices are unlawful, and a " [petitioner] 
under section 349 must prove three elements: 
first, that the challenged act or practice was 
consumer-oriented; second, that it was 
misleading in a material way; and third, that the 
[consumer] suffered injury as a result of the 
deceptive act' " ... . With respect to the second 
element, an act or practice that is deceptive or 
misleading in a material way is defined as a 
representation or omission "likely to mislead a 
reasonable consumer acting reasonably under 
the circumstances" ... . Contrary to respondents' 
contention, we conclude that petitioner 
established that second element, i.e., that One 

Source's actions were likely to mislead a 
reasonable consumer. One Source's actions were 
misleading in a material way in light of the fact 
that the consumers at issue were dependent on 
One Source to find them the financing to 
purchase their vehicles, and they were willing to 
pay for a warranty in order to obtain their 
loans. People v One Source Networking Inc, 
2015 NY Slip Op 01068, 4th Dept 2-4-15 
 

 
INSURANCE LAW 

  
Totality of the Evidence Established Accident Was 

"Staged" 
  
The Second Department determined Supreme Court 
erred when it found a collision was a covered event 
under a driver's (Trotman's) policy because the totality of 
the evidence demonstrated the collision was "staged:" 
  

A deliberate collision by an insured is not a 
covered event under an insurance policy ... . 
Here, the strong circumstantial evidence at the 
framed-issue hearing established that Trotman 
intentionally caused the collision between his 
vehicle and Young's vehicle. In finding otherwise, 
the Supreme Court focused entirely on whether 
Trotman's vehicle suffered any damage, rather 
than on the totality of the evidence ... . 
Accordingly, because the evidence at the hearing 
established that Trotman intentionally caused the 
collision with Young's vehicle, the collision 
between the two vehicles was not a covered 
event under Trotman's policy with GEICO. Matter 
of Liberty Mut Ins Co v Young, 2015 NY Slip 
Op 00377, 2nd Dept 1-14-15 

  
  

"Findings" of Wrong-Doing in Bear Stearns' 
Settlement Agreements with the Securities and 
Exchange Commission and the New York Stock 

Exchange Did Not Constitute an "Adjudication" of 
Wrong-Doing Which Would Support the Insurer's 
Affirmative Defense Based Upon the "Dishonest 

Acts Exclusion" in the Professional Liability 
Insurance Policy---However, the Insurer's Affirmative 

Defense Based Upon the Public Policy Precluding 
Coverage for Intentional Harm to Others Should Not 

Have Been Dismissed 
  
The First Department, in a full-fledged opinion by Justice 
Mazzarelli, determined that the "dishonest acts 
exclusion" in the professional liability insurance policy 
issued by the defendant to the plaintiff (Bear Stearns) 
could not be used as an affirmative defense in Bear 
Stearns' action seeking coverage for settlements paid by 
Bear Stearns.  Bear Stearns had entered settlement 
agreements with the Securities & Exchange Commission 
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(SEC) and the New York Stock Exchange (NYSE) in 
which "findings" of misconduct were made.  The 
question before the First Department was whether those 
"findings" constituted an "adjudication" of wrong-doing 
such that the "dishonest acts exclusion" prohibited 
recovery from the insurer.  The First Department held 
that the "findings" did not constitute an adjudciation and 
the affirmative defense based on the "dishonest acts 
exclusion" was properly dismissed.  However, the First 
Department further found the affirmative defense based 
upon public policy (precluding coverage for monies paid 
by the insured as a result of intentional harm to others) 
should not have been dismissed: 
  

Here, the issue is the applicability of the 
Dishonest Acts Exclusion, so defendants bear the 
specific burden of demonstrating that a settlement 
constitutes an "adjudication" for purposes of the 
exclusion. 

  
In arguing that the term "adjudication" means any 
resolution of a dispute that has specific 
consequences for a party, defendants virtually 
ignore the part of the Dishonest Acts Exclusion 
that requires that any adjudication "establish that 
such Insured(s) were guilty of any deliberate, 
dishonest, fraudulent or criminal act or omission" 
(emphasis added). Defendants quote the 
dictionary definition of "adjudication," but fail to 
note that "establish" is defined, in this context, as 
"to put beyond doubt" (Merriam—Webster's 
Collegiate Dictionary [11th ed 2003]). It can hardly 
be said that the SEC Order and the NYSE 
Stipulation put Bear Stearns's guilt "beyond 
doubt," when those very same documents 
expressly provided that Bear Stearns did not 
admit guilt, and reserved the right to profess its 
innocence in unrelated proceedings. Again, in 
interpreting the policy we are guided by reason, 
and defendants' position that the settlement 
documents "establish" guilt is not reasonable. * * * 
  
Because the Dishonest Acts Exclusion does not 
apply, the motion court properly dismissed 
defendants' affirmative defense based on that 
exclusion. However, the court should not have 
dismissed the affirmative defense invoking the 
public policy against permitting insurance 
coverage for disgorgement, to the extent it is 
based on the settlements with the SEC and the 
NYSE. Bear Stearns argues that the absence of 
an adjudication of wrongdoing within the meaning 
of the Dishonest Acts Exclusion bars defendants 
from relying on the "findings" in the settlement 
orders for purposes of the public policy doctrine. 
Again, however, as the Court of Appeals stated in 
the prior appeal, one of the two situations in which 
the contractual language of a policy may be 
overwritten is where an insured engages in 
conduct "with the intent to cause injury" ... . JP 

Morgan Sec Inc v Vigilant Ins Co, 2015 NY Slip 
Op 00462, 1st Dept 1-15-15 

 
  

No-Fault Carriers Not Required to Pay "Facility 
Fees" for "Office-Based" Surgery 

  
The Second Department, in a full-fledged opinion by 
Justice Balkin, determined that a no-fault insurer is not 
required to pay a "facility fee" for "office-based" surgery: 
  

The No-Fault Law (Insurance Law art 51) and its 
implementing regulations specifically provide that 
the operator of a hospital or "ambulatory surgery 
center," both of which are established under, and 
subject to, the comprehensive statutory and 
regulatory framework of Public Health Law article 
28, may properly bill a no-fault carrier for facility 
fees (see e.g. 10 NYCRR 86-4.40). There is, 
however, no provision for recovery of a facility fee 
for the performance of an "office-based surgery" 
performed in a practice and setting accredited 
under Public Health Law § 230-d (Public Health 
Law § 230-d[1][b]). Public Health Law § 230-d, 
which is not contained in Public Health Law article 
28, imposes a substantially more modest level of 
oversight and regulation than article 28. We hold 
that, absent express statutory or regulatory 
authorization, a no-fault insurer is not required to 
pay a facility fee for office-based surgery 
performed in a practice and setting accredited 
under Public Health Law § 230-d. * * * 
  
The facility fee is a charge for the cost of 
providing "technicians, medical assistant[s] . . . 
[and] equipment," such as X-ray and ultrasound 
equipment, for office-based surgery. Government 
Empls Ins Co v Avanguard Med Group PLLC, 
2015 NY Slip Op 01413, 2nd Dept 2-18-15 
 
  

INSURANCE LAW/CONTRACT LAW 
  

Damage to Building Caused by Silica Dust Excluded 
from Coverage Under "Pollutants" and "Faulty 

Workmanship" Policy Exclusions 
  
The Third Department determined the insurer was 
entitled to summary judgment based upon the 
exclusions of coverage in the policy. The insured sought 
coverage of damage caused by silica dust disbursed 
throughout the insured's building.  The Third Department 
held that the "pollutants" and "faulty workmanship" 
exclusions in the policy precluded coverage, and the 
"ensuing loss exception" did not apply: 
  

"[A]n insurer seeking to invoke a policy exclusion 
'must establish that the exclusion is stated in clear 
and unmistakable language, is subject to no other 
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reasonable interpretation, and applies in the 
particular case'" ... . To determine whether a 
policy provision is ambiguous, courts are guided 
by "the reasonable expectations of the average 
insured upon reading the policy" ... . The meaning 
of any part of such a policy must be determined 
upon consideration of the policy as a whole ... . In 
addition, "[a]n insurance contract should not be 
read so that some provisions are rendered 
meaningless" ... . Upon applying these rules of 
construction, if "an insurance policy's meaning is 
not clear or is subject to different reasonable 
interpretations," such an ambiguity must be 
resolved in favor of the insured ... . Because we 
find that both policy exclusions apply to bar 
coverage here, we grant defendants' motion and 
dismiss the complaint. 

  
Defendants were entitled to summary judgment 
based on the pollution exclusion clause. Pursuant 
to that exclusion in the policy, defendants will not 
cover loss resulting from the "[d]ischarge, 
dispersal, seepage, migration, release or escape 
of 'pollutants.'" As defined in the policy, 
"'[p]ollutants' means any solid, liquid, gaseous or 
thermal irritant or contaminant, including smoke, 
vapor, soot, fumes, acids, alkalis, chemicals, 
waste and any unhealthy or hazardous building 
materials (including but not limited to asbestos 
and lead products or materials containing lead)." 
The record contains unrebutted evidence that 
silica dust can cause lung disease and respiratory 
problems, placing such dust within the policy 
definition of a pollutant as "unhealthy or 
hazardous building material[]," as well as a "solid . 
. . irritant or contaminant" ... . Broome County v 
The Travelers Indem Co, 2015 NY Slip Op 
01697, 3rd Dept 2-26-15 
  

 
INSURANCE LAW/CONTRACT LAW/TITLE 
INSURANCE/REAL PROPERTY/EVIDENCE 

  
Where Extrinsic Evidence Indicates a Party's 

Interpretation of Ambiguous Language Is the Only 
Fair Interpretation, Summary Judgment Is 

Appropriate 
  
In finding that the meaning of a title insurance policy was 
properly determined as a matter of law, the Second 
Department explained the complicated analytical criteria: 
  

Generally, courts determine the rights and 
obligations of parties under insurance contracts 
based on the specific language of the policies ... . 
However, where the language is reasonably 
susceptible of more than one interpretation, and 
thus ambiguous, "the parties to the policy may, as 
an aid in construction, submit extrinsic evidence 

of their intent at the time of contracting" ... . "[I]f 
the tendered extrinsic evidence is itself 
conclusory and will not resolve the equivocality of 
the language of the contract, the issue remains a 
question of law for the court" ... . "Under those 
circumstances, the ambiguity must be resolved 
against the insurer which drafted the contract" ... . 

  
"It is only where such evidence does not resolve 
the equivocality that the ambiguity must be 
resolved against the insurer" ... . Where there is 
ambiguity and the "determination of the intent of 
the parties depends on the credibility of extrinsic 
evidence or on a choice among reasonable 
inferences to be drawn from extrinsic evidence, 
then such determination is to be made by the 
jury" ... . Where, however, a party's extrinsic 
evidence demonstrates "not only that its 
interpretation is reasonable but that it is the only 
fair interpretation," summary judgment is 
appropriate ... . Demetrio v Stewart Tit Ins Co, 
2015 NY Slip Op 00720, 2nd Dept 1-28-15 
 
 

INSURANCE LAW/CONTRACT 
LAW/WARRANTY/CONDITION PRECEDENT 

  
"Warranty" Need Not Be Set Forth In Any Special 
Manner---Here the Language on the Declaration 

Page that "Warranted" a Fire Alarm Will Be "Fully 
Operational" Was a Valid Condition Precedent to the 
Insured's Liability---Summary Judgment In Favor of 

Insurer Properly Granted 
  
The Second Department determined the language on 
the declaration page of a fire insurance policy 
constituted a "warranty" that the fire alarm will be "fully 
operational," meaning that the alarm must be activated 
at the time of the fire or coverage can be disclaimed The 
alarm was not activated at the time of the fire and 
defendant's motion for summary judgment was therefore 
properly granted: 
  

Insurance Law § 3106(a) provides: 
  

"In this section warranty means any 
provision of an insurance contract which 
has the effect of requiring, as a condition 
precedent of the taking effect of such 
contract or as a condition precedent of the 
insurer's liability thereunder, the existence 
of a fact which tends to diminish, or the 
non-existence of a fact which tends to 
increase, the risk of the occurrence of any 
loss, damage, or injury within the coverage 
of the contract" (Insurance Law § 3106[a] 
[emphasis added]). 
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"As a general matter, warranties represent a 
promise by the insured to do or not to do some 
thing that the insurer considers significant to its 
risk of liability under an insurance contract" ... . 
Here, the provision in the "special conditions" 
section of the declaration page which states 
"[w]arranted . . . burglar alarm[] will be [f]ully 
operational throughout the period of the policy" 
meets the definition of a warranty pursuant to the 
Insurance Law, since requiring the plaintiff to 
have a fully operational burglar alarm would be 
significant to the defendant's risk of liability under 
the insurance policy. Contrary to the plaintiff's 
contention, there is no requirement that the 
warranty be set forth in any particular manner, as 
long as its effect is to create a condition 
precedent to the insurer's liability. Indeed, the use 
of the term "warranted" at the beginning of the 
subject provision establishes that the provision 
was a warranty as defined by the Insurance Law 
... . Triple Diamond Cafe Inc v Those Certain 
Underwriters at Lloyd's London, 2015 NY Slip 
Op 00527, 2nd Dept 1-21-15 
  
  

INSURANCE LAW/FIDELITY 
BOND/EMPLOYMENT LAW 

  
The Meaning of "Manifest Intent" in the Context of a 

Fidelity Bond Insuring the Employer Against 
Dishonest Acts by an Employee Explained 

  
The First Department explained what the term "manifest 
intent" means as the term appeared in a fidelity bond 
which insured the employer from dishonest acts by an 
employee. The coverage was triggered only when the 
employee acted with the "manifest intent" to cause the 
insured to sustain loss or to obtain financial benefit for 
the employee or a third party: 
  

Manifest intent involves a continuum of conduct, 
ranging from embezzlement, where the employee 
necessarily intends to cause the employer the 
loss, to the other end of the continuum, which 
does not trigger fidelity coverage, where "the 
employee's dishonesty at the expense of a third 
party is intended to benefit the employer, since 
the employee's gain results from the employer's 
gain"... . 

  
Manifest intent to injure an employer exists as a 
matter of law where an employee acts with 
substantial certainty that his employer will 
ultimately bear the loss occasioned by his 
dishonesty and misconduct... . Keybank Natl 
Assn v National Union Fire Ins Co of 
Pittsburgh PA, 2015 NY Slip Op 00614, 1st 
Dept 1-22-15 

  

INSURANCE LAW/LABOR LAW 
  

Labor Law Definition of "General Contractor" 
Applies In Subrogation Action 

  
The Second Department, over a dissent, determined that 
the Style defendants, whose role in a building project 
was limited to procuring the building permit and some 
minor carpentry, were not the general contractor for the 
project and were therefore entitled to summary 
judgment.  After paying the fire-related claim, plaintiff 
insurance company brought a subrogation action against 
the Style defendants (as the alleged general contractor). 
In finding the Style defendants were not the general 
contractor, the Second Department used the definition of 
"general contractor" applied under the Labor Law: 
  

The Style defendants established, prima facie, 
that they were not the general contractor on the ... 
renovation project through the submission of 
evidence showing that they did not undertake 
general contractor duties such as supervising, 
hiring, or paying contractors ... . The evidence 
submitted in support of the Style defendants' 
motion demonstrated, prima facie, that the 
Berensons hired the Baruch defendants as the 
general contractor on the project, and that the 
Baruch defendants undertook general contractor 
duties by coordinating and supervising the 
project, and hiring and paying subcontractors ... . 
The evidence demonstrated that the only function 
the Style defendants performed in connection with 
the renovation project was obtaining the work 
permit and, at most, performing some minor 
carpentry and molding work at the beginning of 
the project ... . * * * 
  
.... [T]he rule enunciated in [the] Labor Law cases, 
which is based on the basic definition of a general 
contractor as one who, for instance, coordinates 
and supervises the work and hires and pays 
subcontractors ... , applies equally to this 
subrogation action. To ignore our Labor Law 
precedent in this action would, in effect, create a 
different definition of a general contractor in the 
subrogation/property damage context, one that 
would confer general contractor status on an 
entity simply by virtue of it being listed as the 
contractor on a work permit. There is no 
persuasive reason for having two separate 
definitions of a general contractor, one for the 
Labor Law/personal injury context and another for 
the subrogation/property damage context... 
. Utica Mut Ins Co v Style Mgt Assoc Corp, 
2015 NY Slip Op 01266, 2nd Dept 2-11-15 
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INSURANCE LAW/NONCOOPERATION-OF-
INSURED-PARTY DEFENSE/CIVIL 

PROCEDURE/COLLATERAL ESTOPPEL 
  

Criteria for Denial of Coverage Based Upon 
Noncooperation of the Insured Party 

Explained/Default Judgment In Favor of Defendant 
American States Re: Other Defendants Did Not 

Preclude, Under the Doctrine of Collateral Estoppel, 
Plaintiff's Direct Action Against American States 

  
The Second Department determined a question of fact 
existed about whether the "noncooperation-of-an-
insured-party" rationale for denying coverage 
applied.  The court noted that a prior default judgment in 
favor of defendant American States re: other defendants 
did not preclude, under the doctrine of collateral 
estoppel, plaintiff's direct action against American 
States: 
  

American States prevailed in that declaratory 
judgment action against the defendants in the 
underlying action which determined that American 
States is not obligated to defend and indemnify 
the defendants in the underlying action. However, 
those orders were entered upon the underlying 
defendants' default, and thus, did not collaterally 
estop the plaintiff from bringing the instant, direct 
action against American States pursuant to 
Insurance Law § 3420(a)(2) ... . ... 

  
The noncooperation of an insured party in the 
defense of an action is a ground upon which an 
insurer may deny coverage, and may be asserted 
by the insurer as a defense in an action on a 
judgment by an injured party pursuant to 
Insurance Law § 3420(a)(2) ... . In order to 
establish a proper disclaimer based on its 
insured's alleged noncooperation, an insurer is 
required to demonstrate that "it acted diligently in 
seeking to bring about its insured's cooperation, 
that its efforts were reasonably calculated to 
obtain its insured's cooperation, and that the 
attitude of its insured, after the cooperation of its 
insured was sought, was one of wilful [sic] and 
avowed obstruction'" ... . The insurer has a 
"heavy" burden of proving lack of cooperation ... . 
Here, the submissions of the American States 
defendants were insufficient to sustain their prima 
facie burden on the cross motion for summary 
judgment, with respect to American States. West 
St Props LLC v American States Ins Co, 2015 
NY Slip Op 00751, 2nd Dept 1-28-15 
 
 

 
 

 
  

LABOR LAW 
  

Collapse of Makeshift Scaffold Entitled Plaintiff to 
Summary Judgment in Labor Law 240(1) Action---

Plaintiff's Comparative Negligence Is Not a Defense 
  
The Fourth Department determined summary judgment 
should have been granted to the plaintiff in the Labor 
Law 240 (1) action. Plaintiff was not provided with a 
scaffold or safety equipment.  Plaintiff fashioned a 
makeshift scaffold which collapsed.  The court noted 
plaintiff's comparative negligence (in the construction of 
the scaffold) is not a defense under Labor Law 240 (1): 
  

We conclude that "[t]he fact that the scaffold 
collapsed is sufficient to establish as a matter of 
law that the [scaffold] was not so placed . . . as to 
give proper protection to plaintiff pursuant to the 
statute" ... . Contrary to defendant's contention, 
there is no issue of fact whether the safety 
equipment provided to plaintiff was sufficient to 
afford him proper protection under Labor Law § 
240 (1). The only safety device provided to 
plaintiff at the work site was a 14-foot-long pick 
[an aluminum plank]. "There were no harnesses, 
lanyards, safety lines, or similar safety devices 
available for use to prevent [plaintiff's] fall" ... . To 
perform the work of installing siding on the 
building, plaintiff therefore had to create what the 
court accurately referred to as a "makeshift" 
scaffold by placing one end of the pick in the 
shovel of a backhoe and the other end between 
two pieces of wood he or a coworker nailed into 
the side of the building. "[T]he onus [was not] on 
plaintiff to construct an adequate safety device, 
using assorted materials on site [that were] not 
themselves adequate safety devices but which 
may [have been] used to construct a safety 
device" ... . Bernard v Town of Lysander, 2015 
NY Slip Op 00050, 4th Dept 1-2-15 

 
  

Safety Regulation Asserted to Be the Basis of the 
Labor Law 241 (6) Cause of Action Did Not Apply to 

the Defect Which Caused the Injury 

  
The Third Department determined plaintiff's injury from 
his use of a utility knife did not entitle him to recovery 
pursuant to Labor Law 241 (6).  The safety regulation 
alleged to have been violated prohibited a contractor 
from supplying tools with split or loose handles.  The 
problem with the utility knife was a loose locking 
mechanism.  The court refused to stretch the meaning of 
"loose or split handles" to include a loose locking 
mechanism: 
  

Plaintiffs allege in their bill of particulars that 
defendant violated 12 NYCRR 23-1.10 (a), which 
states, in pertinent part, that unpowered hand 
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tools with "[s]plit or loose tool handles shall not be 
used." Notably, this regulatory provision does not 
merely impose a general duty to keep unpowered 
hand tools in a "safe," "proper" or "adequate" 
condition ..., nor does it proscribe the usage of 
hand tools with "unsafe" or "defective" handles, 
but, rather, specifically prohibits the use of hand 
tools with "[s]plit or loose . . . handles." 

  
Having determined that plaintiffs have asserted a 
violation of a regulatory provision that "'sets forth 
a specific standard of conduct'" for general 
contractors and owners ..., thereby providing a 
predicate basis for a claim under Labor Law § 241 
(6), we are left to decide whether the regulation 
applies to the facts presented in this case [FN2]. 
Plaintiff explained during his examination before 
trial that, while he was cutting a piece of plastic 
with a utility knife, the locking mechanism that 
secures the retractable blade was loose, causing 
the blade to break in half and cut plaintiff's wrist. 
Whether the dysfunctional locking mechanism 
can fairly be considered to be a "[s]plit or loose 
tool handle[]" is a question of law to be decided 
by the courts ... . A fair reading of the regulation 
upon which plaintiffs rely, however, does not 
compel us to conclude that the looseness of the 
locking mechanism — an internal component of 
the knife and not a visible or functional part of the 
handle itself — was what the Commissioner of 
Labor had contemplated in his promulgation of 12 
NYCRR 23-1.10 (a) ... . We are well aware that 
the Industrial Code "should be sensibly 
interpreted and applied to effectuate its purpose 
of protecting construction laborers against 
hazards in the workplace" ... . However, while the 
regulation sets forth a strict prohibition against 
using tools that have loose or split handles, it 
makes no mention whatsoever of the locking 
mechanism found within a hand tool, and we are 
thus constrained to determine that it is 
inapplicable. Boots v Bette & Cring LLC, 2015 
NY Slip Op 00588, 3rd Dept 1-22-15 

 
  

Question of Fact Whether Failure to Wear a Harness 
Precluded Recovery in a Labor Law 240 (1) Action 

  
The Second Department determined defendant had 
raised a question of fact whether plaintiff's actions were 
the sole proximate cause of the accident (which would 
preclude recovery in a Labor Law 240 (1) 
action).  Plaintiff was injured when plywood flooring 
collapsed. However the defendant presented evidence 
plaintiff was aware he was required to wear a harness 
which would have prevented him from falling to the floor 
below: 
  

" Labor Law § 240(1) imposes upon owners and 
general contractors, and their agents, a 

nondelegable duty to provide safety devices 
necessary to protect workers from risks inherent 
in elevated work sites'" ... . To prevail on a cause 
of action pursuant to Labor Law § 240(1), the 
plaintiff must establish a violation of the statute 
and that the violation was a proximate cause of 
his injuries ... . Although contributory negligence 
on the part of the worker is not a defense to a 
Labor Law § 240(1) claim ..., where a plaintiff's 
actions are the sole proximate cause of his 
injuries, liability under Labor Law § 240(1) does 
not attach ... . 

  
Here, although the plaintiff met his prima facie 
burden of establishing a violation of Labor Law § 
240(1) ... the defendants produced evidence that 
a safety harness and line were available to the 
plaintiff, that he was aware that he was required 
to anchor the line on the floor where he was 
working, and that the anchors, harness, and line 
would have prevented him from falling to the 14th 
floor, but that the plaintiff had consciously decided 
not to anchor his line on the 15th floor as 
instructed. The defendant's submissions were 
sufficient to raise a triable issue of fact as to 
whether the plaintiff's actions were the sole 
proximate cause of his accident ... . Bascombe v 
West 44th St Hotel LLC, 2015 NY Slip Op 
00712, 2nd Dept 1-28-15 

  
  

"General Supervisory Authority" Over Work Not 
Sufficient to Impose Liability Under the Labor Law 

  
In affirming summary judgment in favor of the 
defendants, the Second Department described the 
nature of work-supervision necessary to hold a 
defendant liable under Labor Law 240 (1), 241 (6), 200 
and common-law negligence theories.  "General 
supervisory authority" is not enough to impose liability: 
  

"Labor Law §§ 240(1) and 241(6) apply to 
owners, contractors, and their agents" ... . "A 
party is deemed to be an agent of an owner or 
general contractor under the Labor Law when it 
has supervisory control and authority over the 
work being done where a plaintiff is injured" ... . 
"Similarly, where, as here, a claim against a 
defendant arises out of alleged defects or 
dangers in the methods or materials of the work, 
recovery cannot be had under Labor Law § 200 or 
pursuant to the principles of common-law 
negligence unless it is shown that the party to be 
charged under that theory of liability had the 
authority to supervise or control the performance 
of the work" ... . * * * 
  
Here, the defendants established their prima facie 
entitlement to judgment as a matter of law 
dismissing the causes of action alleging violations 
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of Labor Law §§ 240(1) and 241(6) by 
establishing that they were not owners, 
contractors, or statutory agents under those 
provisions ... . The defendants also established 
their prima facie entitlement to judgment as a 
matter of law dismissing the causes of action 
alleging violations of Labor Law § 200 and 
common-law negligence through the submission 
of evidence which demonstrated that they did not 
have the authority to supervise or control the 
manner in which the injured plaintiff performed his 
work ... .  

  
To the extent that the defendants had general 
supervisory authority over the work, this was 
insufficient in itself to impose liability under the 
Labor Law ... . Fucci v Plotke, 2015 NY Slip Op 
00726, 2nd Dept 1-28-15 

  
 
“Falling Objects” Protection Afforded by Labor Law 

240 (1) Explained 
 
In affirming the denial of defendant's motion for 
summary judgment on the Labor Law 240 (1) cause of 
action, the Fourth Department explained the law relating 
to "falling objects:" 
  

Labor Law § 240 (1) "applies to both falling 
worker' and falling object' cases" ..., and that 
section 240 (1) guards "workers against the 
special hazards' that arise when the work site 
either is itself elevated or is positioned below the 
level where materials or load [are] hoisted or 
secured' " ... . To recover under section 240 (1), a 
worker injured by a falling object must thus 
establish both (1) that the object was being 
hoisted or secured, or that it " required securing 
for the purposes of the undertaking,' " and (2) that 
the object fell because of the absence or 
inadequacy of a safety device to guard against a 
risk involving the application of the force of gravity 
over a physically significant elevation differential 
... . Floyd v New York State Thruway Auth, 
2015 NY Slip Op 01131, 4th Dept 2-6-15 
  
  

Non-Supervising Property Owner Not Liable Under 
Common Law or Labor Law 200 for Injury Stemming 

from the Manner In Which the Work Is Done 
  
The Fourth Department noted that no liability attaches to 
the non-supervising property owner under Labor Law 
200 or common law negligence when the worker's injury 
stems from the manner in which the work was performed 
and not from the condition of the work site: 
  

"It is settled law that where the alleged defect or 
dangerous condition arises from the contractor's 
methods and the owner exercises no supervisory 

control over the operation, no liability attaches to 
the owner under the common law or under 
section 200 of the Labor Law" ... . Here, 
defendants met their initial burden by establishing 
that plaintiff's accident resulted from the manner 
in which the work was performed, not from any 
dangerous condition on the premises, and 
defendants exercised no supervisory control over 
the work... . Zimmer v Town of Lancaster Indus 
Dev Agency, 2015 NY Slip Op 01023, 4th Dept 
2-6-15 
  

 
Principles of Owner/Contractor's Liability Pursuant 

to Labor Law 241 (6) Succinctly Explained---
Plaintiff's Freedom from Comparative Fault Must Be 
Demonstrated---Absence of Actual or Constructive 

Notice on the Owner/Contractor's Part Is Not a 
Defense 

  
The Second Department determined summary judgment 
was properly granted to plaintiff on his Labor Law 241 
(6) cause of action based upon the presence of snow 
and ice on the work site.  Plaintiff was directed to carry a 
piece of plywood over an area covered with ice and 
snow.  He fell and was injured.  The court explained the 
relevant analytical criteria: 
  

As a predicate for liability pursuant to Labor Law § 
241(6), the plaintiff alleged that he was injured as 
a result of a snow and ice condition that was 
permitted to remain on the worksite in violation of 
12 NYCRR 23-1.7(d). That section of the 
Industrial Code unequivocally directs that ice and 
snow "shall be removed" from worksites so as "to 
provide safe footing" (12 NYCRR 23-1.7[d]...). 
The duty imposed is nondelegable ... . Indeed, 
here, the Construction Management Agreement 
... provided that [the contractor] "shall remove 
snow or ice from the Project Site." The plaintiff's 
testimony at his deposition and his averments in 
his affidavit in support of his motion established 
that he slipped and fell as a result of the snow 
and ice at the location where he was performing 
the tasks assigned to him. The plaintiff also 
demonstrated his freedom from comparative fault, 
as he was following his employer's directives, 
using the equipment provided, and wearing 
proper shoes as required by his employer. The 
plaintiff thereby demonstrated his prima facie 
entitlement to judgment as a matter of law on the 
Labor Law § 241(6) cause of action ... . ... 
Moreover, "[s]ince an owner or general 
contractor's vicarious liability under section 241 
(6) is not dependent on its personal capability to 
prevent or cure a dangerous condition, the 
absence of actual or constructive notice sufficient 
to prevent or cure must also be irrelevant to the 
imposition of Labor Law § 241 (6) liability" ... 
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. Reynoso v Bovis Lend Lease LMB Inc, 2015 
NY Slip Op 01256, 2nd Dept 2-11-15 

 
  

LABOR LAW/CONTRACT LAW 
  

Construction Manager Did Not Have the Contractual 
Authority to Control the Manner In Which Work Was 

Done and In Fact Did Not Control the Manner In 
Which Work Was Done---Labor Law 240 (1) and 200 

Causes of Action Properly Dismissed 
  
The Third Department determined Supreme Court 
properly dismissed Labor Law 240 (1) and 200 causes of 
action against the construction manager because the 
construction manager (Sano-Rubin) did not possess the 
contractual authority to control, and in fact did not 
control, the manner in which the work was done.  The 
court explained the analytical criteria: 
  

At the time of plaintiff's injury, Sano-Rubin was 
serving as the construction manager for various 
construction projects occurring throughout the 
school district pursuant to a contract it had 
entered into with the school district. Plaintiff 
initially contends that there are factual issues as 
to whether Sano-Rubin's role renders it a 
statutory defendant under Labor Law § 240 (1), 
which "imposes liability only on contractors, 
owners or their agents" ... . Under this provision, a 
party that is operating as a construction manager 
is not deemed a statutory agent unless that party 
has "the authority to direct, supervise or control 
the work which brought about the injury" ... . "The 
key criterion in ascertaining Labor Law § 240 (1) 
liability is not whether the party charged with the 
violation actually exercised control over the work, 
but rather whether [that party] had the right to do 
so" ... . Similarly, under Labor Law § 200, which 
codifies the common-law duty of care as between 
owners, general contractors and their agents, the 
imposition of liability requires a showing that the 
defendant possessed the authority to direct or 
control the activity resulting in injury ... .  
  
Sano-Rubin's contract with the school district 
provided that Sano-Rubin "shall not have control 
over or charge of and shall not be responsible for 
construction means, methods, techniques, 
sequences or procedures, or for safety 
precautions and programs in connection with the 
[w]ork of each of the [c]ontractors" and further, 
that if Sano-Rubin "observes any safety program 
or action at the site which it believes is improper 
or in violation of applicable law or rules, it shall 
immediately advise the [o]wner." This contract 
was submitted upon the cross motion, together 
with proof of the implementation of these 
contractual limitations on Sano-Rubin's authority 
... , These submissions were sufficient to 

establish its prima facie right to judgment as a 
matter of law... . Larkin v Sano-Rubin Constr 
Co Inc, 2015 NY Slip Op 00672, 3rd Dept 1-29-
15 

  

  
Criteria for Contractual Indemnification Explained 

  
The Second Department determined plaintiff's Labor 
Law 241(6) cause of action properly survived summary 
judgment and defendant was entitled to indemnification 
under the relevant contract.  The court explained the 
contractual indemnification criteria: 
  

"While owners and general contractors owe 
nondelegable duties under the Labor Law to 
plaintiffs who are employed at their worksites, 
these defendants can recover in indemnity, either 
contractual or common-law, from those 
considered responsible for the accident" ... . A 
party's right to contractual indemnification 
depends upon the specific language of the 
relevant contract ... . A promise to indemnify 
should not be found unless it can be clearly 
implied from the language and purpose of the 
entire agreement and the surrounding 
circumstances ... . In addition, "a party seeking 
contractual indemnification must prove itself free 
from negligence, because to the extent its 
negligence contributed to the accident, it cannot 
be indemnified therefor" (...see General 
Obligations Law § 5-322.1). Shea v Bloomberg 
LP, 2015 NY Slip OP 00353, 2015 NY Slip Op 
00353, 2nd Dept 1-14-15 
  

 
  

Contract with Construction Manager Did Not Give 
the Manager Sufficient Supervisory Control to 

Impose Liability Under Labor Law 200, 240 (1) or 246 
(1) 

  
The First Department determined the terms of the 
contract with the construction manager did not afford the 
manager sufficient control to impose liability under Labor 
Law 200.  The court further determined the contract did 
not make the manager an agent for the property owner, 
such that the manager would be vicariously liable under 
Labor Law 240 (1) or 246 (1). Plaintiff fell when an 
elevated plank on which he was standing shifted: 
  

... [T]he CMS (construction management services 
contra t) specified that [t]he [construction 
manager] will not supervise, direct, control or 
have authority over or be responsible for each 
contractor's means, methods, techniques, 
sequences or procedures of construction or the 
safety precautions and programs incident thereto. 
If it became apparent that the means and 
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methods of construction proposed by the 
construction contractors would constitute or 
create a hazard, then the construction manager 
was required to notify the Commissioner, or . . . 
his/her duly authorized representative." 
  
Where a claim under Labor Law § 200 is based 
on alleged defects or dangers arising from a 
subcontractor's methods or materials, liability 
cannot be imposed on an owner or general 
contractor unless it is shown that it exercised 
some supervisory control over the work ... . 
Defendants established that under the CMS they 
were not obligated to exercise supervisory control 
over the construction contractor's means or 
methods of work, nor did they assume such 
responsibility ... . Although under the CMS the 
construction manager had some general duties to 
monitor safety at the work-site, and defendants' 
personnel were on site on a daily basis, these 
general supervisory duties are insufficient to form 
a basis for the imposition of liability ... .  
  
Defendants also established that they were not 
the property owner's statutory agent for purposes 
of Labor Law §§ 240(1) or 241(6) such that they 
should be held vicariously liable for plaintiff's 
injuries .... The CMS did not confer upon the 
construction manager the right to exercise 
supervisory control over the individual 
contractors, nor were defendants authorized to 
stop the work if their personnel observed an 
unsafe practice ... . The construction manager 
was only obligated to notify the project owner or 
its duly authorized representative of such a 
situation. DaSilva v Haks Engrs, 2015 NY Slip 
Op 01380, 1st Dept 2-17-15 

  
 
 

LABOR LAW/NEGLIGENCE 
  

One- and Two- Family Homeowners' Exemption 
Precluded Labor Law 240 (1) and 246 (1) Causes of 
Action/Defendant-Owner's Failure to Demonstrate 
He Did Not Create or Have Notice of the Alleged 

Dangerous Condition Precluded Summary Judgment 
on the Labor Law 200 and Common-Law Negligence 

Causes of Action 

  
After finding that the Labor Law 240(1) and 246(1) 
causes of action were properly dismissed (one- and two-
family homeowner exemption), the Second Department 
determined the summary judgment should not have 
been granted to the homeowner on the Labor Law 200 
and common-law negligence causes of action.  The 
motion for summary judgment failed to address the 
allegation the owner created or had notice of the 
dangerous condition: 

  
The plaintiff alleged that his injuries were caused 
both by a dangerous condition on the premises 
and the "means and methods" of construction. 
Accordingly, in order to be entitled to judgment as 
a matter of law dismissing those causes of action, 
Elias was required to address both theories ... . 
Since Elias failed to establish, prima facie, that he 
neither created nor had actual or constructive 
notice of a dangerous condition on the premises, 
that branch of his motion which was for summary 
judgment dismissing the causes of action alleging 
common-law negligence and violation of Labor 
Law § 200 insofar as asserted against him should 
have been denied, without regard to the 
sufficiency of the plaintiff's papers submitted in 
opposition... . Pineda v Elias, 2015 NY Slip Op 
01254, 2nd Dept 2-11-15 
  
  

Labor Law 200 and Common Law Negligence 
Causes of Action Against Owner Properly 

Dismissed---Owner Did Not Exercise Supervisory 
Control Over Plaintiff's Work 

  
The Fourth Department determined the owner was 
entitled to summary judgment on the Labor Law 200 and 
common law negligence causes of action based upon 
evidence the owner did not exercise any supervisory 
control over plaintiff's work: 
  

It is well settled that, "[w]here the alleged defect 
or dangerous condition arises from the 
contractor's methods and the owner exercises no 
supervisory control over the operation, no liability 
attaches to the owner under the common law or 
under Labor Law § 200" ... . Here, defendants 
met their burden on the motion of establishing 
that they did not direct or control plaintiff's work 
.... "There is no evidence that defendant[s] gave 
anything more than general instructions on what 
needed to be done, not how to do it, and 
monitoring and oversight of the timing and quality 
of the work is not enough to impose liability under 
section 200" or under the common law.. . Matter 
of Mitchell v NRG Endergy Inc, 2015 NY Slip 
Op 01367, 4th Dept 2-13-15 
 
 

LANDLORD-TENANT/REAL PROPERTY 
LAW/ATTORNEY'S FEES 

  
Tenant Entitled to Attorney's Fees After Successfully 
Defending Landlord's Holdover Action---Discretion 
to Deny Attorney's Fees Should Be Used Sparingly 
Because of the Purpose of the Controlling Statute 

  
The First Department reversed the Appellate Term 
finding that a tenant who successfully defended a 
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holdover action brought by the landlord was entitled to 
attorney's fees. After several lease renewals at a 
"preferential" rate, the landlord required that a renewal 
be at the "legal" rate (several thousand dollars higher 
than the preferential rate) and started a holdover 
proceeding when the tenant refused to pay the "legal" 
rate.  Appellate Term decided the tenant was not entitled 
to attorney's fees because the landlord had a "colorable 
claim" that it was entitled to charge the "legal" rate.  The 
First Department explained that whether the landlord 
had a "colorable claim" was not the correct standard to 
apply: 
  

Under Real Property Law § 234, when a 
residential lease provides for a landlord's 
recovery of attorneys' fees resulting from a 
tenant's failure to perform a lease covenant, a 
reciprocal covenant is implied requiring the 
landlord to pay the tenant's attorneys' fees 
incurred as a result of, inter alia, the tenant's 
successful defense of an action or summary 
proceeding commenced by the landlord arising 
out of the lease ... . To support an award of 
attorneys' fees, the tenant must be the prevailing 
party, that is, the result must be substantially 
favorable to the tenant ... . 
  
Here, the terms of the parties' lease plainly 
triggers the reciprocal covenant mandated by 
Real Property Law § 234, and the tenant is 
entitled to recover the attorneys' fees incurred in 
his successful defense of the holdover 
proceeding. Contrary to the landlord's assertion, 
the tenant was the prevailing party regardless of 
whether the holdover proceeding was formally 
dismissed, since a tenant is entitled to recover 
fees "when the ultimate outcome is in his favor, 
whether or not such outcome is on the merits" ... . 
  
Despite the tenant's status as the prevailing party, 
the Appellate Term nevertheless denied the fee 
request because, in its view, the landlord's 
possessory claim was "of colorable merit" ... . 
This was an improper standard. "The overriding 
purpose of [Real Property Law § 234] is to 
provide a level playing field between landlords 
and tenants, creating a mutual obligation that 
provides an incentive to resolve disputes quickly 
and without undue expense" ... . Because it is a 
remedial statute, Real Property Law § 234 
"should be accorded its broadest protective 
meaning consistent with legislative intent" ... . The 
Appellate Term's conclusion that a tenant's claim 
to reciprocal attorneys' fees can be denied 
whenever a landlord asserts a colorable claim 
undermines the salutary purpose of Real Property 
Law § 234. A "colorable claim" standard would 
result in the gutting of the protections afforded by 
the statute because it would allow courts to deny 
fees whenever the landlord can make a 

nonfrivolous legal argument in support of its 
position. 
  
Although courts have some discretion to deny 
attorneys' fees sought under Real Property Law § 
234, such discretion should be exercised 
sparingly ... . Thus, a request for attorneys' fees 
should be denied only where a fee award would 
be manifestly unfair or where the successful party 
engaged in bad faith ... . 

  
Here, the landlord has made no showing of any 
bad faith on the tenant's part. Matter of 251 CPW 
Hous LLC v Pastreich, 2015 NY Slip Op 00208, 
1st Dept 1-6-15 

  
 

MENTAL HYGIENE LAW 
  

Supreme Court Should Have Considered the Alleged 
Incapacitated Person's (AIP's) Available Resources 
Before Finding the AIP Incapacitated and In Need of 

a Guardian 
  
The Fourth Department reversed Supreme Court's 
determination the alleged incapacitated person (AIP) 
was incapacitated and needed a guardian.  Supreme 
Court did not consider the sufficiency of the AIP's 
available resources: 
  

We agree with the AIP that Supreme Court erred 
in making that determination without considering 
"the sufficiency and reliability of available 
resources' (Mental Hygiene Law § 81.02 [a] [2]) to 
satisfy the AIP's personal needs and property 
management without the need for a guardian" ... . 
It is undisputed that the AIP had "available 
resources," i.e., a power of attorney and 
healthcare proxy (see Mental Hygiene Law § 
81.03 [e]), and the court should therefore have 
inquired whether those advance directives were 
adequate to protect the AIP's personal and 
property interests before determining that she is 
incapacitated and in need of a guardian ... 
. Matter of Mitchell, 2015 NY Slip Op 00165, 4th 
Dept 1-2-15 
 
 

MENTAL HYGIENE LAW/CIVIL 
COMMITMENT/DANGEROUS SEX 

OFFENDERS 
  

Under the Criteria Recently Announced by the Court 
of Appeals, the Proof Was Not Sufficient to Justify 
Placing the Respondent Under Strict and Intensive 

Supervision in the Community 
  
The First Department, in a full-fledged opinion by Justice 
Renwick, applied the criteria recently announced by the 
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Court of Appeals and determined the state had not 
presented sufficient proof to justify placing the 
respondent, a sex offender who had served 33 years in 
prison, under strict and intensive supervision (SIST) in 
the community.  The opinion is very detailed and defies 
summary.  Some of the main points follow: 
  

The State of New York brought this Mental 
Hygiene Law (MHL) article 10 proceeding seeking 
civil commitment of respondent as a dangerous 
sex offender. This proceeding, however, 
preceded the recent pronouncement by the Court 
of Appeals in Matter of State of New York v 
Donald DD. (24 NY3d 174 [2014]). In Donald DD., 
the Court of Appeals limited the evidence that can 
be used to civilly commit a convicted sex 
offender, and clarified that a sex offender cannot 
be subject to civil commitment solely because the 
individual is diagnosed as suffering from an 
abnormality that predisposes him to commit 
sexual offenses. In so doing, the Court of Appeals 
clarifies the line between civil commitment and 
penal commitment. In this case, we heed this 
clarification by dismissing this MHL article 10 
proceeding on the ground that the State has failed 
to establish by clear and convincing evidence that 
respondent has or will have serious difficulty 
controlling his behavior. * * * 
  
...[T]he jury found that respondent suffers from a 
mental abnormality qualifying him for civil 
management under MHL article 10. Following a 
dispositional hearing where the State experts and 
respondent testified, Supreme Court found that 
respondent is not a dangerous sex offender in 
need of confinement, and ordered instead that he 
submit to strict and intensive supervision and 
treatment (SIST) in the community. * * * 
  
...[T]he statute requires that all offenders subject 
to civil management, including SIST, must be 
found to have a mental abnormality as a threshold 
qualification. MHL § 10.03(i) defines a mental 
abnormality as "a congenital or acquired 
condition, disease or disorder that affects the 
emotional, cognitive, or volitional capacity of a 
person in a manner that predisposes him or her to 
the commission of conduct constituting a sex 
offense and that results in that person having 
serious difficulty in controlling such conduct." 

  
Article 10 authorizes civil confinement only of 
those sex offenders whose "mental abnormality" 
involves such a strong disposition to commit 
sexual misconduct and an inability to control 
behavior that the person is dangerous to society 
(MHL §§ 10.03[e], 10.07[f]). MHL article 10, as 
written, is also designed to provide courts with a 
mechanism for deciding whether the mental 
condition of a sex offender suffering from a 

mental abnormality is so extreme that the more 
restrictive alternative of confinement is warranted 
or whether, on the other hand, the least restrictive 
option, namely SIST, is permitted (see MHL § 
10.07[f]). 
  
...[I]n Donald DD. ..., the Court of Appeals clarified 
that the State must prove, separate from a finding 
of mental abnormality required for civil 
commitment, that the defendant has serious 
difficulty controlling his behavior. Specifically, the 
State must demonstrate that as a result of the 
"serious mental illness, abnormality or disorder," a 
person also would have serious difficulty 
controlling his behavior if released (24 NY3d at 
187, 189).  Matter of State of New York v Frank 
P, 2015 NY Slip Op 01551, 1st Dept 2-19-15 
 
 
 

MENTAL HYGIENE LAW/EVIDENCE 
  

Rules of Evidence Properly Relaxed to Allow 
Hearsay In Proceeding to Modify Guardian's Power 

to Control the Social Environment of the 
Incapacitated Person 

  
In affirming the denial of a petition to modify the court-
appointed guardian's power to control the social 
environment of Mary WW, the incapacitated person (to 
compel the guardian to allow petitioner to visit Mary 
WW), the Third Department agreed with Supreme Court 
that hearsay was admissible in the proceeding: 
  

.... [P]etitioner contends that, in denying her 
motion, Supreme Court improperly relied upon the 
hearsay statements of witnesses who had contact 
with Mary WW. We disagree. Although the rules 
of evidence are generally applicable to 
proceedings brought under Mental Hygiene Law 
article 81, Mental Hygiene Law § 81.12 (b) 
provides that the court may waive such rules "for 
good cause shown." Here, we note that Mary 
WW. initially consented to the guardianship, it 
was recommended by the court evaluator and 
none of Mary WW.'s children, except for 
petitioner, objected. Moreover, it is undisputed 
that Mary WW. now suffers from severe dementia 
and was unable to attend the modification 
hearing, which occurred nearly four years after 
the guardianship was established. In view of this, 
it was necessary for other witnesses to testify 
concerning her interactions with petitioner. 
Significantly, petitioner was not prejudiced, as she 
was present at the hearing and denied the 
allegations. Under these circumstances, we find 
that Supreme Court had good cause for relaxing 
the rules of evidence and considering the hearsay 
statements of witnesses who had contact with 
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Mary WW. Matter of Mary WW..., 2015 NY Slip 
Op 01704, 3rd Dept 2-26-15 

  
 

MUNICIPAL LAW/ANNEXATION/REAL 
PROPERTY 

  
Annexation of Petitioners' Land (Located in the 
Town) by the City Deemed in the Overall Public 

Interest 
  
The Third Department determined the city's annexation 
of petitioners' land, located in the adjoining town, was in 
the overall public interest: 
  

A municipality seeking annexation pursuant to 
General Municipal Law article 17 "has the burden 
of proving that annexation is in the overall public 
interest" (...see NY Const, art IX, § 1 [d]; General 
Municipal Law § 712 [10]). Factors to be 
considered include "the benefit or detriment to the 
annexing municipality, the territory proposed to be 
annexed, and the remaining governmental unit 
from which the territory would be taken" ... . 
"'Benefit and detriment are customarily defined in 
terms of municipal services such as police and 
fire protection, health regulations, sewer and 
water service, public utilities and public 
education'" ... . "Another factor entering into the 
balance is whether the annexing municipality and 
the territory proposed to be annexed have the 
requisite unity of purpose and facilities to 
constitute a community" ... .  
  
Here, petitioners established that the lack of 
municipal water and sewer services in the Town 
are a major impediment to the development of the 
property. Mauro testified that he has marketed the 
property for three years, but potential developers 
are not interested in it because it lacks access to 
these services. The services would, however, be 
available if the property were to be annexed to the 
City. * * * 
  
The City also established that it provides 
professional fire and police protection that is 
better trained and more readily available than the 
emergency protection services available in the 
Town. The City bears the expense of full-time, 
fully-equipped police and fire departments 
covering a smaller geographic area, while the 
Town relies on the County Sheriff and volunteer 
fire departments. As a result, the City's fire 
insurance rating is considerably better than that of 
the Town. Further, any development that occurs 
in the City will generate more tax revenue to 
defray the burden on the City's taxpayers of the 
expense of maintaining professional police and 
fire departments, based on the City's higher tax 

rate of $21.41 per thousand. For its part, the 
Town will lose only the minimal annual tax 
revenue of $51.06, based upon its 2013 tax rate 
of $1.36 per thousand. Although the Town argues 
against annexation based on the potential loss of 
taxes should the parcel be developed, "ordinarily 
expected adverse tax consequence[s] . . . [are] 
generally insufficient to defeat an annexation 
which is otherwise in the over-all public interest"... 
. Matter of City of Gloversville v Town of 
Johnston, 2015 NY Slip Op 00575, 3rd Dept 1-
22-15 
 
 

MUNICIPAL LAW/COUNTY LAW/LOCAL 
AUTHORITY/PUBLIC AUTHORITIES LAW 

  
"Local Authority," Within the Meaning of the Public 

Authorities Law, Defined 
  
The Fourth Department determined petitioner, Operation 
Oswego County, was a "local authority" subject to 
reporting and oversight requirements of respondent, the 
New York Authorities Budget Office.  The court defined 
what a "local authority" is: 
  

A "local authority" under the Public Authorities 
Law includes "a not-for-profit corporation affiliated 
with, sponsored by, or created by a county, city, 
town or village government" (§ 2 [2] [b]). Petitioner 
is a not-for-profit corporation that acts as a local 
development corporation by establishing and 
implementing economic development strategies 
for Oswego County (County). We agree with 
respondent that petitioner is a local authority 
inasmuch as it is affiliated with and/or sponsored 
by the County ... . The record establishes that the 
County regularly gives grants to petitioner, which 
comprise the majority of its budget. ...[T]he term 
"sponsor" means, inter alia, " a person or an 
organization that pays for or plans and carries out 
a project or activity' " (id. at 1404, quoting 
Merriam-Webster On-line Dictionary [emphasis 
added]). The County has also given interest-free 
loans to petitioner. Furthermore, a County official 
serves as a voting member of petitioner's board, 
and several County officials serve as ex-officio, 
non-voting members of petitioner's board. 
Considering the totality of the circumstances ..., 
we conclude that petitioner is a local authority as 
defined in the Public Authorities Law. Matter of 
Operation Oswego County Inc v State of New 
York Auths Budget Off, 2015 NY Slip Op 
01358, 4th Dept 2-13-15 
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MUNICIPAL LAW/TOWN LAW/PUBLIC 
OFFICERS LAW/OPEN MEETINGS LAW 

  
The Procedure for Holding an Executive Session 

Does Not Apply to Proceedings Which Are Exempt 
from the Open Meetings Law 

  
The Fourth Department determined that the town board 
need not follow the procedure in the Public Officers Law 
(Open Meetings Law) for holding an executive session 
(where the public is excluded) for matters which are 
exempt from the open meetings requirement. In this 
case a consultation between the town board and town 
counsel was exempt from the open meetings 
requirement pursuant to a provision of the Public 
Officers Law.  Therefore, the town board could not be 
faulted for keeping that consultation private without 
following the formal procedure for holding an executive 
session: 
  

It is well settled that "[e]very meeting of a public 
body shall be open to the general public, except 
that an executive session of such body may be 
called and business transacted thereat in 
accordance with [section 105]" (Public Officers 
Law § 103 [a]...). While an executive session may 
be called to discuss, inter alia, "proposed, 
pending or current litigation" (§ 105 [1] [d]), the 
public body may do so only upon a majority vote 
of its membership and after "identifying the 
general area or areas of the subject or subjects to 
be considered" (§ 105 [1]). There is no dispute 
that section 105 (1) does not extend to 
communications between a town board and its 
counsel, but section 108 (3) provides in relevant 
part that "[n]othing contained in [the Open 
Meetings Law] shall be construed as extending 
the provisions hereof to . . . any matter made 
confidential by federal or state law." "[S]ince 
communications made pursuant to an attorney-
client relationship are considered confidential 
under the [CPLR] . . . , communications between 
a . . . board . . . and its counsel, in which counsel 
advises the board of the legal issues involved in 
the determination of a[n] . . . application, are 
exempt from the provisions of the Open Meetings 
Law" ... . "When an exemption [under section 108] 
applies, the Open Meetings Law does not, and 
the requirements that would operate with respect 
to executive sessions are not in effect. Stated 
differently, to discuss a matter exempted from the 
Open Meetings Law, a public body need not 
follow the procedure imposed by § 105 (1) that 
relates to entry into an executive session" ... 
. Matter of Brown v Feehan, 2015 NY Slip Op 
01339, 4th Dept 2-13-15 
  
 

 

NEGLIGENCE 
  

Question of Fact Raised About Plaintiff's 
Comparative Negligence, Even though Defendant 

Failed to Yield Right-of-Way 
  
Even though defendant failed to yield the right-of-way at 
an intersection, a question of fact was raised (by an 
expert affidavit) about whether plaintiff's negligence 
(speeding) contributed to the accident: 
  

A driver who has the right-of-way is entitled to 
anticipate that other motorists will obey the traffic 
laws and yield the right-of-way ... . Nevertheless, 
"a driver who lawfully enters an intersection . . . 
may still be found partially at fault for an accident 
if he or she fails to use reasonable care to avoid a 
collision with another vehicle in the intersection" 
... . In support of her motion, plaintiff made a 
prima facie showing that she had the right-of-way, 
that she was entitled to anticipate that Juarbe 
would obey the traffic laws which required her to 
yield, and that, by failing to yield, [defendant 
driver] violated Vehicle and Traffic Law § 1142 
(a), which constituted negligence as a matter of 
law ... . 

  
The court properly concluded, however, that 
defendants raised a triable issue of fact whether 
plaintiff was comparatively negligent in failing to 
use reasonable care to avoid the accident ... . 
Defendants submitted the affidavit of an accident 
reconstruction expert who opined, contrary to 
plaintiff's deposition testimony that she was 
traveling "20 miles per hour or less," that plaintiff 
was traveling at a speed of at least 40 miles per 
hour in a 30 mile per hour zone. Thus, defendants 
raised a triable issue of fact whether plaintiff was 
driving at an excessive rate of speed and whether 
she could have avoided the accident through the 
exercise of reasonable care... . Redd v Juarbe, 
2015 NY Slip Op 00045, 4th Dept 1-2-15 

  
  

Competing Expert Affidavits Raised a Question of 
Fact About Whether the Speed of Defendant's 

Vehicle Was a Proximate Cause of the Accident---
Plaintiff's Vehicle Was Struck Broadside by 

Defendant's Vehicle When Plaintiff Pulled Into 
Traffic--Supreme Court's Grant of Summary 

Judgment to Defendant Reversed 
  
The Third Department determined that plaintiff had 
raised a question of fact whether the speed of 
defendant's vehicle was the proximate cause of the 
accident.  Plaintiff had pulled into traffic and was struck 
broadside by defendant. Supreme Court had granted 
defendant's motion for summary judgment: 
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It is uncontested that plaintiff's portion of the 
intersection was controlled by a blinking red light, 
and that she was therefore required to yield the 
right-of-way to oncoming vehicles that were 
"approaching so closely . . . as to constitute an 
immediate hazard" (Vehicle and Traffic Law § 
1142 [a]; see Vehicle and Traffic Law § 1113 [a]). 
* * * 
  
In opposition to defendant's motion, plaintiff 
submitted the affidavit of a certified accident 
reconstructionist and former police officer. Using 
the same data as defendant's expert, plaintiff's 
expert concluded that, at the time defendant 
began braking, she was traveling at a faster 
speed of 49.95 mph, and he opined that had 
defendant not been exceeding the speed limit, 
plaintiff would have had sufficient time to safely 
clear defendant's lane of travel and complete her 
turn. * * * The two experts utilized the same data 
and, while they arrived at different conclusions 
with respect to defendant's speed, "a 
disagreement . . . between experts merely creates 
a question of credibility to be resolved by the 
finder of fact" ... .  
  
Upon a defendant's motion, the evidence must be 
viewed in the light most favorable to the plaintiff ... 
. It is well established that "there may be more 
than one proximate cause of an accident" ... . 
Upon review, we find that plaintiff's evidence 
gives rise to material issues of fact as to whether 
defendant's speed was excessive and, if so, 
whether her speed was a proximate cause of the 
collision ... . O'Brien v Couch, 2015 NY Slip OP 
00273, 3rd Dept 1-8-15 

 
 

Photographs Demonstrated Defect Was "Trivial" and 
Not Actionable 

  
In a slip and fall case, the Second Department reversed 
Supreme Court and dismissed the complaint, finding the 
defect "trivial:" 
  

Generally, the issue of whether a dangerous or 
defective condition exists depends on the facts of 
each case, and is a question of fact for the jury ... 
. However, property owners may not be held 
liable for trivial defects, not constituting a trap or 
nuisance, over which a pedestrian might merely 
stumble, stub his or her toes, or trip ... . There is 
no "minimal dimension test or per se rule" that the 
condition must be of a certain height or depth to 
be actionable ... . In determining whether a defect 
is trivial as a matter of law, the court must 
examine all of the facts presented, "including the 
width, depth, elevation, irregularity and 
appearance of the defect along with the time, 
place and circumstance' of the injury" ... . 

"Photographs which fairly and accurately 
represent the accident site may be used to 
establish that a defect is trivial and not actionable" 
.. . 

  
Here, the defendants established their prima facie 
entitlement to judgment as a matter of law by 
submitting, inter alia, the plaintiff's deposition 
testimony, as well as the photographs of the 
subject step, which the plaintiff admitted fairly and 
accurately depicted the step and the "clump" that 
allegedly caused her to trip and fall. The 
evidence, and in particular the photographs, 
established that the alleged defect was trivial as a 
matter of law and did not possess the 
characteristics of a trap or nuisance, and, 
therefore, was not actionable ... . Adler v QPI-
VIII. LLC, 2015 NY Slip OP 00320, 2nd Dept 1-
14-15 
  
  

Inherent Smoothness of a Floor Is Not an Actionable 
Defect 

  
In affirming the dismissal of the complaint in a slip and 
fall case alleging the presence of water on a vestibule 
floor, the Second Department noted the allegation that a 
floor was inherently slippery because of its smoothness 
is not an actionable defect: 
  

While a "defendant [is] not required to cover all of 
its floors with mats, nor to continuously mop up all 
moisture resulting from tracked-in rain" ... , a 
defendant may be held liable for an injury 
proximately caused by a dangerous condition 
created by water, snow, or ice tracked into a 
building if it either created the hazardous 
condition, or had actual or constructive notice of 
the condition and a reasonable time to undertake 
remedial action ... . 

  
In support of its motion for summary judgment, 
the defendant established its prima facie 
entitlement to judgment as a matter of law by 
demonstrating that it did not create any 
dangerous condition in the vestibule area, or have 
actual or constructive notice of any such condition 
prior to the plaintiff's accident ... . In opposition to 
the defendant's prima facie showing, the plaintiff 
relied almost exclusively on the affidavit of an 
expert, which failed to raise a triable issue of fact. 
To the extent that the expert opined that the 
vestibule floor was inherently slippery due to its 
smoothness, that is not an actionable defect ... 
. Beceren v  Joan Realty LLC, 2014 NY Slip OP 
00324, 2nd Dept 1-14-15 
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Although Defendant Was Not Responsible for the 
Pedestrian Ramp, There Was a Question of Fact 
Whether Defendant's Snow Removal (from the 

Ramp) Created the Dangerous Condition 
  
The Second Department determined a question of fact 
had been raised about whether defendant is liable for a 
slip and fall on a pedestrian ramp.  Although, by virtue of 
a city regulation, defendant was not responsible for the 
ramp, there was a question whether defendant's snow-
removal created the dangerous condition (black ice): 
  

...[T]he defendant established, prima facie, that 
the area in which the plaintiff alleged that she 
slipped and fell was part of a pedestrian ramp, for 
which it was not responsible (see Administrative 
Code of City of NY § 7-210). However, a property 
owner that elects to engage in snow removal 
activities must act with reasonable care so as to 
avoid creating a hazardous condition or 
exacerbating a natural hazard created by a storm 
... . Here, the defendant failed to eliminate all 
triable issues of fact as to whether the black ice 
condition upon which the plaintiff allegedly slipped 
and fell was created by its snow removal efforts ... 
. Herskovic v 515 Ave I Tenants Corp, 2015 NY 
Slip Op 00334, 2nd Dept 1-14-15 
  
  
  

Plaintiff Was Unable to Pinpoint the Cause of Her 
Fall---"Feigned Issue" Raised In an Affidavit Could 

Not Stave Off Summary Judgment 
  
The Second Department determined plaintiff's inability to 
identify the cause of her fall was fatal to the lawsuit: 
  

"A plaintiff's inability to identify the cause of her 
fall is fatal to a claim of negligence in a slip-and-
fall case because a finding that the defendant's 
negligence, if any, proximately caused the 
plaintiff's injuries would be based on speculation" 
... . Here, the the defendants established their 
prima facie entitlement to judgment as a matter of 
law by submitting evidence that the plaintiff could 
not identify the cause of her fall without resorting 
to speculation ... . In opposition, the plaintiff failed 
to raise a triable issue of fact. The plaintiff's 
affidavit submitted in opposition to the motion, in 
which she identified the cause of her fall as "water 
or cleaning liquid that was on the floor," merely 
raised what clearly appears to be a feigned issue 
of fact designed to avoid the consequences of her 
earlier deposition testimony ... . Trapani v 
Yonkers Racing Corp, 2015 NY Slip Op 00357, 
2nd Dept 1-14-15 
  
 

 

Question of Fact Whether Fight Which Broke Out at 
a Youth Hockey Game Was Foreseeable 

  
The Fourth Department, over a dissent, determined 
there was question of fact whether a fight at a youth 
hockey game, in which plaintiffs were injured, was 
foreseeable from the perspective of the Rome Youth 
Hockey Association (RYHA) which leased part of the 
facility where the fight broke out: 
  

...[T]here is an issue of fact whether the duty of 
RYHA to plaintiffs included the duty to protect 
plaintiffs from Ricci's conduct ... . "Foreseeability . 
. . determines the scope of [a] duty once it is 
determined to exist" ... and, given the hostile 
environment in the arena before the fight, there is 
an issue of fact whether RYHA knew or should 
have known of the likelihood of the fight ... . Here, 
the tensions in the stands built throughout the 
game such that we conclude that a trier of fact 
should determine whether RYHA had a duty to 
intercede and protect plaintiff ... . Pink v Ricci, 
2015 NY Slip Op 01077, 4th Dept 2-6-15 
 

 
Criteria for Holding Property Owner Liable for 

Assault on Owner’s Property Succinctly Explained 
 

In affirming the dismissal of the complaint against the 
property owner which alleged liability for an assault 
which occurred during a party on the property, the 
Second Department explained the criteria for such 
liability.  Here there was no showing that the assault was 
foreseeable or that the property owner had the 
opportunity to control the conduct of the assailant: 
  

"A property owner, or one in possession or control 
of property, has a duty to take reasonable 
measures to control the foreseeable conduct of 
third parties on the property to prevent them from 
intentionally harming or creating an unreasonable 
risk of harm to others" ... . "This duty arises when 
there is an ability and opportunity to control such 
conduct, and an awareness of the need to do so" 
... . Morris v Chase Bank, 2015 NY Slip Op 
01249, 2nd Dept 2-11-15 
 
 

Owner of Restaurant Not Liable for Parking-Lot 
Assault on Plaintiff by Another Patron 

  
In finding summary judgment should have been granted 
to the defendant bar/restaurant, the Second Department 
explained the analytical criteria re: liability for the assault 
by one patron upon another.  A verbal dispute erupted 
inside the restaurant and plaintiff was struck as the 
dispute continued in the parking lot: 
  

"Landowners, as a general rule, have a duty to 
exercise reasonable care to prevent harm to 
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patrons on their property" ... . "However, an 
owner's duty to control the conduct of persons on 
its premises arises only when it has the 
opportunity to control such conduct, and is 
reasonably aware of the need for such control" ... 
. "Thus, the owner of a public establishment has 
no duty to protect patrons against unforeseeable 
and unexpected assaults" ... . 

  
The defendant established his prima facie 
entitlement to judgment as a matter of law 
dismissing the negligence cause of action with 
evidence demonstrating that he could not have 
reasonably prevented the unforeseeable and 
unexpected assault upon the injured plaintiff ... 
. Hegerty v Tracy, 2015 Slip Op 001415, 2nd 
Dept 2-18-15 

  

   
Parking Lot Concrete Wheel Stop Not a Dangerous 

Condition 
  
The Second Department noted that a concrete wheel 
stop in a Costco parking lot is "open and obvious" and is 
not a dangerous condition.  Costco leased the parking 
lot from the out-of-possession owner: 
  

While Costco had a duty to maintain the premises 
in a reasonably safe manner ... , there is no duty 
to protect or warn against an open and obvious 
condition that is not inherently dangerous ... . 
Generally " [a] wheel stop or concrete parking lot 
divider which is clearly visible presents no 
unreasonable risk of harm'" ... . 

  
Here, Costco established its prima facie 
entitlement to judgment as a matter of law by 
showing that the wheel stop over which the 
plaintiff tripped and fell, which was cement-
colored in contrast to the color of the pavement to 
which it was affixed, was not an inherently 
dangerous condition and was readily observable 
by those employing the reasonable use of their 
senses ... . Miller v Costco Wholesale Corp, 
2015 NY Slip Op 01429, 2nd Dept 2-18-15 

  
   

Defendant Did Not Demonstrate the Absence of 
Constructive Notice of the Condition Alleged to Have 

Caused Plaintiff to Fall--Defendant Therefore Not 
Entitled to Summary Judgment 

  
The Second Department determined defendant in a slip 
and fall case was not entitled to summary judgment 
because it did not demonstrate its lack of constructive 
notice of the condition (glass debris): 
  

A defendant moving for summary judgment in a 
slip-and-fall case has the burden of establishing, 
prima facie, that it neither created the hazardous 

condition nor had actual or constructive notice of 
its existence for a sufficient length of time to 
discover and remedy it ... . "To constitute 
constructive notice, a defect must be visible and 
apparent and it must exist for a sufficient length of 
time prior to the accident to permit [the] 
defendant's employees to discover and remedy it" 
... . "To meet its initial burden on the issue of lack 
of constructive notice, the defendant must offer 
some evidence as to when the area in question 
was last cleaned or inspected relative to the time 
when the plaintiff fell" ... . 

  
Here, the defendants did not proffer any evidence 
demonstrating when the area where the plaintiff 
fell was last cleaned or inspected prior to the 
plaintiff's accident and, thus, failed to eliminate all 
triable issues of fact with regard to their 
contention that they lacked constructive notice of 
the glass debris ... . The defendants' failure to 
establish their prima facie entitlement to judgment 
as a matter of law required the denial of their 
motion, regardless of the sufficiency of the 
plaintiff's opposition papers ... . Santiago v HMS 
Host Corp, 2015 NY Slip Op 01437, 2nd Dept 2-
18-15 

  
  

Property Owner and Snow Removal Contractor 
Should Have Been Awarded Summary Judgment in 

Snow/Ice Slip and Fall Case---Analytical Criteria 
Explained 

  
The Second Department determined the defendant 
property owner and defendant snow-removal contractor 
should have been awarded summary judgment in a slip 
and fall case.  The court outlined the criteria for both 
causes of action: 
  

" A property owner will be held liable for a slip-
and-fall accident involving snow and ice on its 
property only when it created the dangerous 
condition which caused the accident or had actual 
or constructive notice of its existence'" ... . Thus, 
to establish its prima facie entitlement to judgment 
as a matter of law, a property owner defendant 
moving for summary judgment is required to 
establish, prima facie, that it neither created nor 
had actual or constructive notice of the dangerous 
condition that allegedly caused the plaintiff to fall 
... . Here, ... [the property owner] ... established its 
prima facie entitlement to judgment as a matter of 
law by submitting the transcripts of the deposition 
testimony of ... a maintenance supervisor, and ... 
the snow removal contractor, which established, 
prima facie, that [the property owner] did not have 
actual or constructive notice for a sufficient length 
of time to discover and remedy the ice condition 
which allegedly caused the plaintiff to fall... . * * * 
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"As a general rule, a limited contractual obligation 
to provide snow removal services does not render 
the contractor liable in tort for the personal injuries 
of third parties" ... . "However, in Espinal v 
Melville Snow Contrs. (98 NY2d 136, 140), the 
Court of Appeals recognized that exceptions to 
this rule apply (1) where the contracting party, in 
failing to exercise reasonable care in the 
performance of his or her duties, launches a force 
or instrument of harm, (2) where the plaintiff 
detrimentally relies on the continued performance 
of the contracting party's duties, or (3) where the 
contracting party has entirely displaced another 
party's duty to maintain the subject premises 
safely" ... . 
  
Here, the plaintiff alleged [the snow-removal 
contractor] created the dangerous condition that 
caused her to slip and fall and, thus, launched a 
force or instrument of harm. In support of its 
motion, [the contractor] established, prima facie, 
that it did not create the allegedly dangerous 
condition which caused the plaintiff's fall ... . In 
opposition ..., the plaintiff and [the property owner] 
failed to raise a triable issue of fact as to whether 
[the contractor] created or exacerbated the 
alleged hazardous condition ... . The affidavit of 
the plaintiff's expert as to the origin of the 
hazardous condition was speculative and 
conclusory and, thus, insufficient to defeat a 
motion for summary judgment ... . Scott v 
Avalonbay Communities Inc, 2015 NY Slip Op 
-1438, 2nd Dept 2-18-15 
 
 

Summary-Judgment Proof Requirements for a 
Defendant in a Slip and Fall Case Explained (Again)--

Not Met Here 
  
The Second Department, reversing Supreme Court, 
again stated the summary-judgment proof requirements 
for a defendant in a slip and fall case: 
  

In a slip-and-fall case, a defendant moving for 
summary judgment has the initial burden of 
making a prima facie showing that it did not 
create the condition on which the plaintiff slipped, 
and did not have actual or constructive notice of 
that condition ... . To constitute constructive 
notice, a dangerous condition must be visible and 
apparent and must exist for a sufficient length of 
time before the accident to permit the defendant 
to discover and remedy it ... . To meet its burden 
on the issue of constructive notice, a defendant 
"must offer some evidence as to when the area in 
question was last cleaned or inspected relative to 
the time when the plaintiff fell" ... . Mere reference 
to general cleaning practices, with no evidence 
regarding any specific cleaning or inspection of 
the area in question, is insufficient to establish a 

lack of constructive notice ... . Arcabascia v 
We"re Assoc Inc, 2015 NY Slip Op 01595, 2nd 
Dept 2-25-15 
  
  

Speculation About Cause of Fall Required Summary 
Judgment In Favor of Defendant 

  
The Second Department determined defendant was 
entitled to summary judgment in a slip and fall 
case.  The plaintiff testified he did not know what caused 
him to fall.  The testimony of a witness about tree roots 
in the area of the fall did not establish that plaintiff 
tripped on the roots: 
  

"Ordinarily, a defendant moving for summary 
judgment in a trip-and-fall case has the burden of 
establishing that it did not create the hazardous 
condition that allegedly caused the fall, and did 
not have actual or constructive notice of that 
condition for a sufficient length of time to discover 
and remedy it" ... . "However, a defendant can 
make its prima facie showing of entitlement to 
judgment as a matter of law by establishing that 
the plaintiff cannot identify the cause of his or her 
fall without engaging in speculation" ... . "Where it 
is just as likely that some other factor, such as a 
misstep or a loss of balance could have caused a 
trip and fall accident, any determination by the 
trier of fact as to causation would be based upon 
sheer speculation" ... . 

  
Here, the defendants made a prima facie showing 
of their entitlement to judgment as a matter of law 
by establishing, through the submission of the 
plaintiff's deposition testimony, that the plaintiff 
could not identify the cause of his fall without 
engaging in speculation. ...  

  
Contrary to the Supreme Court's determination, 
the plaintiff failed to raise a triable issue of fact in 
opposition. The affidavit of Angelo Mamone, who 
was walking alongside the plaintiff when he fell, 
did not raise a triable issue of fact, since Mamone 
did not aver that he observed the plaintiff trip, but 
only observed that there were tree roots in the 
path where the plaintiff fell. His conclusion that 
tree roots were the cause of the fall was 
speculative. Moreover, the portion of a police 
report relied upon by the plaintiff contained 
inadmissible hearsay and, thus, was insufficient to 
raise a triable issue of fact ... . Goldberg v 
Village of Mount Kisco, 205 NY Slip Op 01608, 
2nd Dept 2-25-15 
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Proof of the Cause of Plaintiff's Slip and Fall Need 
Not Be Based Upon Plaintiff's Personal Knowledge 

  
Although proof the cause of a slip and fall cannot be 
based on speculation, the Second Department noted the 
proof of the cause need not be based upon plaintiff's 
personal knowledge: 
  

A defendant may establish its prima facie 
entitlement to judgment as a matter of law by 
submitting evidence that the plaintiff cannot 
identify the cause of his or her fall ... . If a plaintiff 
is unable to identify the cause of a fall, any finding 
of negligence would be based upon speculation ... 
. "That does not mean that a plaintiff must have 
personal knowledge of the cause of his or her fall. 
Rather, it means only that a plaintiff's inability to 
establish the cause of his or [her] fall—whether by 
personal knowledge or by other admissible 
proof—is fatal to a cause of action based on 
negligence" ... .  Pol v Gjonbalaj, 2015 NY Slip 
Op 01625, 2nd Dept 2-25-15 

  
  

Circumstances Under Which NYC Residential 
Property-Owner May Be Liable for a Sidewalk Slip 

and Fall Based Upon Efforts to Remove Snow 
Explained (No Liability Here)---No Liability for 

Incomplete Snow Removal 
  
In finding that the property-owner (Gonzales) was not 
liable for an ice/snow slip and fall on the sidewalk 
abutting the partially owner-occupied three-family 
residence, the Second Department explained the 
circumstances under which such a property-owner's 
snow-removal efforts might lead to liability, noting that 
there would be no liability for incomplete snow removal: 
  

The plaintiff allegedly slipped and fell on a 
sidewalk abutting a three-family house owned by 
the defendant Maria Fe Gonzales. Since the 
subject premises were partially owner-occupied 
and used exclusively for residential purposes, 
Gonzales was exempt from liability imposed 
pursuant to Administrative Code of the City of 
New York § 7-210(b) for negligent failure to 
remove snow and ice from the sidewalk ... . Thus, 
Gonzales may be held liable for a hazardous 
snow and ice condition on the sidewalk only if she 
undertook snow and ice removal efforts that made 
the naturally occurring condition more hazardous 
or caused the defect to occur because of a 
special use ... . Unless one of these factors is 
present, Gonzales, an abutting owner of a three-
family residence, may not be held liable for the 
removal of snow and ice in an incomplete manner 
... . Mullaney v City of New York, 2015 NY Slip 
Op 01519, 2nd Dept 2-25-15 
  
 

 

NEGLIGENCE/APPEALS 
  

Owners/Occupiers of a Single Family Residence Not 
Responsible for Maintaining Abutting Sidewalk 

Pursuant to the NYC Administrative Code 
  
The Second Department exercised its discretion to hear 
an appeal which had been dismissed for failure to 
perfect and affirmed the dismissal of the 
complaint.  Defendants owned and occupied a single-
family residence.  Therefore, pursuant to the 
Administrative Code of the City of New York, defendants 
were not responsible for maintaining the sidewalk 
abutting the property: 
  

On February 20, 2008, the injured plaintiff 
allegedly tripped and fell on a sidewalk abutting 
the defendants' property. The defendants 
established their prima facie entitlement to 
judgment as a matter of law by demonstrating that 
the subject property was a single-family 
residence, that it was owner occupied, and that it 
was used solely for residential purposes (see 
Administrative Code of City of NY § 7-210[b]), 
thus exempting them from liability pursuant to 
Administrative Code of the City of New York § 7-
210(b) for the alleged failure to maintain the 
sidewalk abutting their property ... . Saunders v 
Tarsia, 2015 NY Slip Op 00352, 2nd Dept 1-14-
15 

 
 

 NEGLIGENCE/ASSUMPTION OF RISK 
  

Marching Band Director Did Not Assume the Risk of 
Injury Caused by a Defect in the Roadway 

  
The Second Department determined the doctrine of 
primary assumption of risk was not available where the 
plaintiff, the music director of a marching band, was 
injured by a defect in the roadway where the band was 
marching.  The court noted that extending the 
assumption of risk doctrine to persons using streets or 
sidewalks would constitute an unwarranted diminution of 
the duty to keep sidewalks and streets reasonably safe: 
  

The doctrine of primary assumption of the risk is 
inapplicable in this case. It cannot be said that by 
leading a marching band in a parade on a public 
street, the injured plaintiff consented to the 
alleged negligent maintenance of the street by the 
County ... . "[E]xtension of the doctrine [of primary 
assumption of the risk] to cases involving persons 
injured while traversing streets and sidewalks 
would create an unwarranted diminution of the 
general duty of landowners--—both public and 
private--—to maintain their premises in a 
reasonably safe condition" ... . Behr v County of 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01625.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01625.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01619.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01619.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00352.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00352.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00352.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00485.htm


 

 91 

Nassau, 2015 NY Slip Op 00485, 2nd Dept 1-
21-15 
 
  

NEGLIGENCE/ASSUMPTION OF THE 
RISK/EDUCATION-SCHOOL LAW 

  
Questions of Fact Raised About Whether the Risks 
of Participating in a Self-Defense Tournament Were 

Concealed and Unreasonably Increased and 
Whether Infant Plaintiff Was Negligently Supervised 

  
The Second Department determined the school district's 
motion for summary judgment was properly denied 
because plaintiff had raised triable questions of fact 
about whether infant plaintiff assumed the risk of injury in 
a self-defense tournament and whether the school was 
negligent in supervising the self-defense tournament: 
  

The infant plaintiff allegedly was injured while 
competing in her high school's "self-defense 
tournament," a voluntary competition open to 
female students who were enrolled in a self-
defense class taught by Joseph Biddy, a physical 
education teacher. The self-defense class was 
one of several electives that female students 
could take to satisfy the district's physical 
education requirement. The plaintiffs allege, inter 
alia, that, since the self-defense class was in 
actuality a mixed martial arts class, the defendant 
breached its duty of care to the infant plaintiff by 
allowing the class to be instructed by a person 
with little martial arts training, and allowing that 
person to referee the tournament. The plaintiffs 
contend that the infant plaintiff and the other 
students in the class were not properly or 
sufficiently trained and that Biddy did not have the 
requisite knowledge and experience to recognize 
the dangers posed by the moves being performed 
in the tournament. * * * 
  
"Pursuant to the doctrine of primary assumption of 
risk, a voluntary participant in a sporting or 
recreational activity, consents to those commonly 
appreciated risks which are inherent in and arise 
out of the nature of the sport generally and flow 
from such participation" ... . "[T]he plaintiff's 
consent does not merely furnish the defendant 
with a defense; it eliminates the duty of care that 
would otherwise exist" ... . However, the doctrine 
of primary assumption of risk does not apply to 
bar a cause of action where the risks at issue 
were unassumed, concealed, or unreasonably 
increased ... .  
  
On its motion for summary judgment, the 
defendant failed to establish, prima facie, that by 
voluntarily participating in the self-defense 
tournament, the infant plaintiff consented to the 
risks associated with the move that ultimately 

caused her injuries. Rather, the defendant's 
submissions demonstrated that the risks of the 
move that ultimately caused the infant plaintiff's 
injuries were concealed and unreasonably 
increased. Pierre v Ramapo Cent Sch Dist, 
2015 NY Slip Op 00348, 2nd Dept 1-14-15 
  
 

NEGLIGENCE/CIVIL PROCEDURE 
  

Jury Verdict Finding Defendant's Negligence Was 
Not the Proximate Cause of the Accident Should Not 

Have Been Set Aside---Criteria for Setting Aside a 
Verdict As Against the Weight of the Evidence 

Explained 
  
The Fourth Department determined the trial court should 
not have set aside a verdict on the ground that it was 
against the weight of the evidence.  Plaintiff, a 
pedestrian, had been struck by a car driven by 
defendant.  The jury concluded the driver was negligent 
but the driver's negligence was not the proximate cause 
of the accident: 
  

"A verdict rendered in favor of a defendant may 
be successfully challenged as against the weight 
of the evidence only when the evidence so 
preponderated in favor of the plaintiff that it could 
not have been reached on any fair interpretation 
of the evidence" ... . "A jury finding that a party 
was negligent but that such negligence was not a 
proximate cause of the accident is inconsistent 
and against the weight of the evidence only when 
the issues are so inextricably interwoven as to 
make it logically impossible to find negligence 
without also finding proximate cause' " ... . Where, 
however, "a verdict can be reconciled with a 
reasonable view of the evidence, the successful 
party is entitled to the presumption that the jury 
adopted that view" ... . 

  
Here, the jury could have reasonably found from 
the evidence that plaintiff was not crossing the 
street in the crosswalk; that it was a dark, rainy 
evening; and that plaintiff emerged in defendant's 
lane of travel from between stopped vehicles. The 
jury could also reasonably have found that, 
although defendant was negligent in, for example, 
the manner in which she approached the 
intersection before turning left, such negligence 
was not a proximate cause of the collision with 
plaintiff after she made the turn. Thus, "the finding 
of proximate cause did not inevitably flow from the 
finding of culpable conduct," and the verdict 
therefore is not against the weight of the evidence 
... . Amorosi v Hubbard, 2015 NY Slip Op 
00110, 4th Dept 1-2-15 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00485.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00485.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00348.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00348.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00110.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00110.htm


 

 92 

NEGLIGENCE/CIVIL 
PROCEDURE/"IMPERMISSIBLE 

COMPROMISE VERDICT" 
  

Severity of Injuries Compared With the Absence of a 
Damages Award for Past and Future Economic and 

Non-Economic Loss Indicates an "Impermissible 
Compromise Verdict" Was Reached---New Trial on 

Liability and Damages Properly Ordered 
  
The First Department determined the trial court had 
properly set aside the verdict because it represented an 
impermissible compromise.  Despite serious permanent 
brain and spinal cord injuries, the jury awarded no 
damages for past or future economic or non-economic 
loss. Plaintiff, a restaurant patron, was injured falling 
down a dangerous stairwell after opening a door which 
was usually locked. Plaintiff sued both the landlord and 
the tenant restaurant. In addition to the "impermissible 
compromise verdict" finding, the First Department noted 
that the danger posed by the stairwell supported a 
finding of liability re: both the landlord and the 
tenant.  With respect to the "impermissible compromise 
verdict," the court wrote: 
  

...[W]e ... believe the trial court correctly set aside 
that verdict and ordered a new trial. The failure of 
the jury to award damages beyond 
reimbursement of medical expenses, despite the 
severity and permanency of plaintiff's injuries, 
supported the trial court's conclusion that the jury 
rendered an impermissible compromise verdict ... 
. In cases involving seriously injured plaintiffs, 
where issues of liability are sharply contested, 
and the damages awarded are inexplicably low, 
the verdict is most likely the product of a jury 
compromise ... . The crux of the prohibited trade 
off is that, "in addition to finding plaintiff partially 
responsible for the accident, the jury also 
compromised on liability and damages by finding 
the total amount for plaintiff's injuries much too 
low" ... . * * * 
  
Since the extensiveness of plaintiff's injuries 
cannot be reconciled with the absence of a 
damages award, the verdict reached by the jury 
was likely the outgrowth of a compromise, and a 
retrial is required ... . Contrary to the alternate 
argument that any retrial should at most be limited 
to damages, we simply cannot know whether the 
compromise entailed the issue of liability, 
attribution of fault, the calculating of damages, or 
any combination thereof. ... When there is a 
strong likelihood that the jury verdict resulted from 
some type of a trade off, retrial on all issues is 
mandated ... . Nakasato v 331 W 51st Corp, 
2015 NY Slip Op 00619, 1st Dept 1-26-15 

 
 

NEGLIGENCE/COMMON LAW 
INDEMNFICATION/EMPLOYMENT 

LAW/INDEPENDENT CONTRACTORS 
  

Criteria for Common Law Indemnification Explained 
(Not Met Here)---Property Owner Could Not Seek 
Indemnification from Independent Contractor Re: 

Dangerous Condition on the Property 
  
In the context of a personal injury action based upon a 
dangerous condition, the Second Department explained 
the criteria for common law indemnification.  Here the 
dangerous condition was on property built by an 
independent contractor, Ambrosio, and owned by 
Wincoma.  Wincoma did not demonstrate it met the 
criteria for seeking indemnification from Ambrosio: 
  

"The principle of common-law, or implied, 
indemnification permits one who has been 
compelled to pay for the wrong of another to 
recover from the wrongdoer the damages it paid 
to the injured party" ... . "If . . . an injury can be 
attributed solely to negligent performance or 
nonperformance of an act solely within the 
province of [a] contractor, then the contractor may 
be held liable for indemnification to an owner" ... . 
A party that has actually participated in the 
wrongdoing is not entitled to indemnification ... . 

  
Here, the record demonstrates that Wincoma, the 
owner of the property where the subject incident 
occurred, had actual and constructive notice of 
the allegedly defective condition which caused the 
plaintiff's injuries ... . Moreover, the record shows 
that the injury cannot be attributed solely to the 
negligent performance or non-performance of an 
act solely within the province of Ambrosio, which 
was an independent contractor ... . Ambrosio built 
the subject structure approximately one year prior 
to the accident, the structure was built pursuant to 
specifications provided by Wincoma, and the 
record shows that those specifications were not 
"patently defective" ... . Consequently, Wincoma 
could not be entitled to common-law 
indemnification from Ambrosio for any damages 
that may be assessed against it in this action ... 
. Rappel v Wincoma Homeowners Assn, 2015 
NY Slip Op 01434, 2nd Dept 2-18-15 
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NEGLIGENCE/CRIMINAL LAW 
  

Even Though the Landlords Maintained Offices 
Adjacent to the Leased Property (a Restaurant), the 
Plaintiff Was Not Able to Raise a Question of Fact 

About Whether the Landlords Retained Control Over 
the Leased Premises Such that the Landlords Would 
Be Liable for an Assault by Employees and Patrons 

of the Tenant-Restaurant 
  
The Second Department determined that out-of-
possession landlords (AYT and 6010) could not be held 
liable for an assault by employees and patrons of the 
tenant restaurant, even though the landlords maintained 
offices adjacent to the rented property: 
  

An owner is obligated to take reasonable 
precautionary measures to minimize the risk of 
criminal acts and make the premises safe for 
visitors when the owner is aware, or should be 
aware, that there is a likelihood of conduct on the 
part of third parties that would endanger visitors 
(...see generally Restatement [Second] of Torts: 
Negligence § 344). To establish that criminal acts 
were foreseeable, the criminal conduct at issue 
must be shown to be reasonably predictable 
based on the prior occurrence of the same or 
similar criminal activity at a location sufficiently 
proximate to the subject location ... .  
  
However, an out-of-possession landlord is not 
liable for injuries that occur on the leased 
premises due to the criminal acts of third parties 
unless it has retained control over the premises or 
is contractually obligated to provide security ... 
.   Here, the defendants ... established, prima 
facie, that they were out-of-possession landlords, 
and that they did not retain control over the 
premises and were not contractually obligated to 
provide security. The mere fact that Sam 
Fridman, the principal of AYT, had an office "right 
next door" to the subject premises for 
approximately 15 years prior the incident, and 
Abraham Sprei, the principal of 6010, maintained 
a plumbing business adjacent to the premises, 
was not sufficient to create a triable issue of fact 
as to whether AYT and 6010 retained control of 
the premises  Tambriz v PGK Luncheonette 
Inc, 2015 NY Slip Op 00356, 2nd Dept 1-14-15 
  

 
 
 
 
 
 
 

NEGLIGENCE/DENTAL 
MALPRACTICE/ABSENCE OF 

CONSENT/BATTERY/GENERAL BUSINESS 
LAW/DECEPTIVE BUSINESS PRACTICES 

  
  

Battery Cause of Action Based Upon the Complete 
Absence of Consent or Fraudulently Induced 

Consent Is Not Duplicative of a Dental Malpractice 
Allegation---Criteria Explained/Questions of Fact 

Raised Re: the Deceptive Business Practices Cause 
of Action---Some of the Criteria Explained 

  
The Fourth Department determined the cause of action 
for battery was not duplicative of the cause of action for 
dental malpractice because it was based upon the 
allegations consent to the procedure was completely 
absent or was fraudulently induced.  In addition, there 
were questions of fact re: the deceptive business 
practices cause of action: 
  

...[T]he cause of action asserting the complete 
absence of consent and/or fraudulently induced 
consent for treatment is properly treated as one 
for battery rather than for dental malpractice, and 
it is not duplicative of the dental malpractice 
cause of action ... . "It is well settled that a 
medical professional may be deemed to have 
committed battery, rather than malpractice, if he 
or she carries out a procedure or treatment to 
which the patient has provided no consent at all' " 
... . The court properly denied that part of the ... 
defendants' motion with respect to the battery 
cause of action, inasmuch as they failed to meet 
their initial burden of establishing that they "did 
not intentionally engage in offensive bodily 
contact without plaintiff's consent"... . ... 
  
A cause of action for deceptive business practices 
under section 349 "requires proof that the 
defendant engaged in consumer-oriented conduct 
that was materially deceptive or misleading, 
causing injury" ... . Even assuming, arguendo, 
that the ... defendants met their initial burden by 
establishing that the underlying transaction was 
private in nature and the allegedly deceptive acts 
were not aimed at the public at large ..., we 
conclude that plaintiff's submissions raised issues 
of fact concerning whether the ... defendants 
engaged in a scheme to place profits before 
patient care, which allegedly included fraudulent 
practices that impacted consumers at large 
beyond a particular dentist's treatment of an 
individual patient ... . Matter of Smiles, 2015 NY 
Slip Op 01362, 4th Dept 2-13-15 
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NEGLIGENCE/DENTAL 
MALPRACTICE/INFORMED 
CONSENT/EMPLOYMENT 

LAW/INDEPENDENT CONTRACTOR 
  

Criteria for Determining "Employee" Versus 
"Independent Contractor" Briefly 

Described/Elements of Cause of Action Based Upon 
a Lack of Informed Consent Explained 

  
After finding there was a question of fact whether the 
dentist (Weiss) who treated plaintiff was an employee of 
defendant-Toothsavers or an independent contractor, 
the Second Department determined there was a 
question of fact about whether plaintiff gave informed 
consent to the procedure: 
  

"The Toothsavers defendants contend that 
because Weiss was an independent contractor, 
not an employee, they cannot be vicariously liable 
for Weiss's malpractice. The general rule is that a 
party who retains an independent contractor, as 
distinguished from a mere employee or servant, is 
not liable for the independent contractor's 
negligent acts" ... . "The determination of whether 
an employer-employee relationship exists turns 
on whether the alleged employer exercises 
control over the results produced or, more 
importantly, the means used to achieve the 
results" ... . ... 
  
"To establish a cause of action [to recover 
damages] for malpractice based on lack of 
informed consent, [a] plaintiff must prove (1) that 
the person providing the professional treatment 
failed to disclose alternatives thereto and failed to 
inform the patient of reasonably foreseeable risks 
associated with the treatment, and the 
alternatives, that a reasonable medical 
practitioner would have disclosed in the same 
circumstances, (2) that a reasonably prudent 
patient in the same position would not have 
undergone the treatment if he or she had been 
fully informed, and (3) that the lack of informed 
consent is a proximate cause of the injury" ... 
. Chan v Toothsavers Dental Care Inc, 2015 NY 
Slip Op 01236, 2nd Dept 2-11-15 

 
 

NEGLIGENCE/DUTY TO SUPERVISE 
DRIVER WITH A LEARNER'S PERMIT 

  
Question of Fact Whether Licensed Driver Properly 
Supervised Young Driver with a Learner's Permit 

  
In an automobile collision case, the Second Department 
determined defendant's motion for summary judgment 
was properly denied because a question of fact had 

been raised about whether defendant properly 
supervised the young driver who held a learner's permit. 
The court explained the relevant law: 
  

The learner-driver with a permit "may only operate 
a motor vehicle while under the immediate 
supervision and control of a duly licensed driver" 
(...see Vehicle and Traffic Law § 502[5][a][ii]). A 
licensed driver "is under a duty to use general or 
reasonable care in the instruction and supervision 
of the learner-driver" ..., and also must "take 
necessary measures to prevent negligence on the 
part of the driver with the learner's permit" ... 
. Mejia v Kennedy, 2015 NY Slip Op 00504, 2nd 
Dept 1-21-15 

  
    

NEGLIGENCE/EDUCATION-SCHOOL 
LAW/APPEALS/NEGLIGENT SUPERVISION 

  
Jury's Conclusion the School Negligently 

Supervised Students But the Negligent Supervision 
Was Not the Proximate Cause of Plaintiff's Injuries 

Was Supported by the Evidence/Inconsistent Verdict 
Issue Not Preserved Because Not Raised Before the 

Jury Was Discharged 
  
The Second Department noted that the issue whether 
the jury's conclusion that the school district negligently 
supervised students who assaulted plaintiff but that the 
negligent supervision was not the proximate cause of 
plaintiff's injuries was not preserved for appeal because 
no objection to the verdict was raised before the jury was 
discharged.  The court further noted that the jury's 
conclusion was based upon a fair interpretation of the 
evidence (and therefore did not constitute an 
inconsistent verdict): 
  

The plaintiffs contend that the jury verdict finding 
that the defendant ... School District ... negligently 
supervised certain students who assaulted the 
plaintiff ..., but that such negligence was not a 
proximate cause of his injuries, is inconsistent 
and contrary to the weight of the evidence. Since 
the plaintiffs did not raise the issue of the claimed 
inconsistent jury verdict before the jury was 
discharged, that issue is not preserved for 
appellate review ... . Contrary to the plaintiffs' 
further contention, the jury verdict was not against 
the weight of the evidence. The jury's finding that, 
while the School District negligently supervised 
these students, such negligence was not a 
proximate cause of [plaintiff's] injuries, was based 
on a fair interpretation of the evidence... 
. LaMacchia v City of New Rochelle, 2015 NY 
Slip Op 01422, 2nd Dept 2-18-15 

 

 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01236.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01236.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00504.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00504.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01422.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01422.htm


 

 95 

NEGLIGENCE/EDUCATION-SCHOOL 
LAW/NEGLIGENT SUPERVISION 

  
School Failed to Demonstrate Assault on Student 

Was Unforeseeable---Summary Judgment Properly 
Denied 

  
The Second Department determined the defendant 
school district was not entitled to summary judgment 
because it failed to demonstrate the alleged assault on 
another student was unforeseeable: 
  

"Schools are under a duty to adequately 
supervise the students in their charge and they 
will be held liable for foreseeable injuries 
proximately related to the absence of adequate 
supervision" ... . In determining whether the duty 
to provide adequate supervision has been 
breached in the context of injuries caused by the 
acts of fellow students, it must be established that 
school authorities had sufficiently specific 
knowledge or notice of the dangerous conduct 
which caused injury; that is, the third-party acts 
could reasonably have been anticipated ... . 

  
Here, in support of that branch of its motion which 
was for summary judgment dismissing the causes 
of action alleging negligent supervision, the 
District failed to establish, prima facie, that the 
alleged assault was an unforeseeable act or that 
it had no actual or constructive notice of prior 
conduct similar to the subject incident ... . Cruz v 
Brentwood Union Free Sch Dist, 2015 NY Slip 
Op 01604, 2nd Dept 2-25-15 
  

 

NEGLIGENCE/EMPLOYMENT LAW 
  

Questions of Fact Raised Re: Whether Property 
Owner Liable for Work Done by Independent 

Contractor 
  
The Second Department determined questions of fact 
existed about the liability of the property owner (Eastern) 
for work done by an independent contractor 
(Affraim).  Infant plaintiff was injured when he fell 
through a glass panel near the entrance of defendant's 
building. The panel had been installed by an 
independent contractor.  The court explained the 
relevant analytical criteria: 
  

"The general rule is that a party who retains an 
independent contractor . . . is not liable for the 
independent contractor's negligent acts" ... . One 
of the exceptions to this general rule is the 
"nondelegable duty exception, which is applicable 
where the party is under a duty to keep premises 
safe'" ... . In such instances, the party "is 
vicariously liable for the fault of the independent 

contractor because a legal duty is imposed on it 
which cannot be delegated" ... . 

  
Here, the Eastern defendants demonstrated, 
prima facie, their entitlement to judgment as a 
matter of law by presenting evidence that the 
glass in the fixed panel was installed by an 
independent contractor in compliance with the 
applicable City and State building codes, and that 
the condition of the glass did not otherwise violate 
their duty to maintain the premises in a 
reasonably safe condition ... . However, in 
opposition, the plaintiffs' submissions, including 
expert affidavits, raised a triable issue of fact as to 
whether Affraim violated City and State building 
codes by failing to install safety glass in the panel 
... , and whether the Eastern defendants thereby 
breached a nondelegable duty to maintain the 
premises in a reasonably safe condition ... 
. Horowitz v 763 E Assoc Inc, 2015 NY Slip Op 
01417, 2nd Dept 2-18-15 

 
 

NEGLIGENCE/EMPLOYMENT 
LAW/MUNICIPAL LAW/CRIMINAL LAW 

  
Negligent Supervision Cause of Action Properly 
Survived Summary Judgment---Question of Fact 

Raised Whether Criminal Act by Defendant's 
Employee Was Foreseeable 

  
Plaintiff's child was injured when assaulted by an 
employee of defendant New York City Transit Authority 
(NYCTA) during the course of a NYCTA community 
service program.  The Second Department determined 
defendant could not be held liable under the doctrine of 
respondeat superior because the actions of the 
employee were outside the scope of 
employment.  However, the cause of action for negligent 
supervision properly survived the motion for summary 
judgment because there was a question of fact whether 
the criminal act of the employee was foreseeable: 
  

"Under the doctrine of respondeat superior, an 
employer may be vicariously liable for the tortious 
acts of its employees only if those acts were 
committed in furtherance of the employer's 
business and within the scope of employment" ... 
. Here, the evidence submitted by the NYCTA 
demonstrated that Clay's conduct clearly was not 
in furtherance of the NYCTA's business and was 
a departure from the scope of his employment, 
having been committed for wholly personal 
motives ... . * * * 
  
The Supreme Court properly denied that branch 
of the NYCTA's motion which was for summary 
judgment dismissing so much of the complaint as 
alleged that it negligently supervised the plaintiff's 
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child. The standard for determining whether a 
duty to supervise a minor was breached is 
"whether a parent of ordinary prudence placed in 
the identical situation and armed with the same 
information would invariably have provided 
greater supervision" ... . "Where third-party 
criminal acts intervene between defendant's 
negligence and plaintiff's injuries, the causal 
connection may be severed, precluding liability. 
The criminal intervention of third parties may, 
however, be a reasonably foreseeable' 
consequence of circumstances created by the 
defendant" ... . Mayo v New York City Tr Auth, 
2015 NY Slip OP 00342, 2nd Dept 1-14-15 

 
 

NEGLIGENCE/EMPLOYMENT 
LAW/VICARIOUS LIABILITY/INDEPENDENT 

CONTRACTOR 
  

"Independent Contractor Rule" 
  
The Second Department noted the general rule that one 
who hires an independent contractor will not be liable for 
the contractor's negligence: 
  

"As a general rule, one who hires an independent 
contractor may not be held liable for the 
independent contractor's negligent acts" ... . Here, 
the defendant established, prima facie, that the 
alleged negligence was committed solely by an 
independent contractor and that, by reason of the 
above-described "independent contractor rule," it 
could not be held liable ... Braun v Star 
Community Publ Group LLC, 2015 NY Slip Op 
01599, 2nd Dept 2-25-15 

 
 

NEGLIGENCE/EVIDENCE 
  

Requirements for Prima Facie Case Based Upon 
Circumstantial Evidence Explained (Re: Existence of 

Hazardous Condition) 
  
The Second Department, reversing Supreme Court, 
determined the defendants were not entitled to summary 
judgment in a slip and fall case.  The court explained the 
plaintiff's standard of proof when the existence of a 
hazardous condition (here a slippery substance on 
stairs) is demonstrated by circumstantial evidence.  The 
court noted that a defendant's self-serving affidavit 
(claiming that nothing was spilled on the stairs) was not 
sufficient to warrant summary judgment in defendant's 
favor: 
  

"To prove a prima facie case of negligence in a 
case based on a hazardous condition, a plaintiff is 
required to show that the defendant created the 
condition which caused the accident or that the 

defendant had actual or constructive notice of the 
condition" ... . "To establish a prima facie case of 
negligence based wholly on circumstantial 
evidence, [i]t is enough that [the plaintiff] shows 
facts and conditions from which the negligence of 
the defendant and the causation of the accident 
by that negligence may be reasonably inferred'" ... 
. "The law does not require that plaintiff's proof 
positively exclude every other possible cause of 
the accident but defendant's negligence" ... . 
"Rather, [the plaintiff's] proof must render those 
other causes sufficiently remote' or technical' to 
enable the jury to reach its verdict based not upon 
speculation, but upon the logical inferences to be 
drawn from the evidence" ... . "A plaintiff need 
only prove that it was more likely or more 
reasonable that the alleged injury was caused by 
the defendant's negligence than by some other 
agency" ... . Quiroz v 176 N Main LLC, 2015 NY 
Slip Op 00863, 2nd Dept 2-4-15 

 
 

NEGLIGENCE/EVIDENCE/EXPERT OPINION 
  

"To a Reasonable Degree of Medical Probability" 
Properly States the Standard for Expert Opinion on 

Proximate Cause 
  
The Second Department noted that it was sufficient that 
the expert stated there was "a reasonable degree of 
medical probability" plaintiff's injury was caused by the 
accident: 
  

The usual language is "to a reasonable degree of 
medical certainty," but the phrase "degree of 
medical certainty" has been deemed sufficient 
(see Matott v Ward, 48 NY2d 455, 459). In Matott, 
the Court of Appeals held that the relevant inquiry 
is "whether it is reasonably apparent' that the 
doctor intends to signify a probability supported 
by some rational basis'" (id. at 461 ...). Here, the 
phrase "reasonable degree of medical probability" 
satisfied that standard. It should also be noted 
that that language is the statutory standard in 
New Jersey for determining if there is sufficient 
evidence of serious injury to sue for noneconomic 
loss (NJ Stat § 39:6A-8[a]...). Further, [the expert] 
explained the foundation for his opinion, noting 
that the plaintiff initially appeared at an early 
stage of his condition immediately after the 
accident, and that his condition progressed 
thereafter ... . Thus, his opinion was supported by 
a rational basis ... . Kahvejian v Pardo, 2015 NY 
Slip Op 01612, 2nd Dept 2-25-15 
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NEGLIGENCE/INDEMNIFICATION/CON-
TRACT LAW/GENERAL OBLIGATIONS LAW 

  
Basic Criteria Re: Common-Law and Contractual 

Indemnification Explained 
  
In finding that the criteria for common-law and 
contractual indemnification were not met, the Second 
Department explained some of the basic requirements 
for both: 

  
"[T]he key element of a common-law cause of 
action for indemnification is not a duty running 
from the indemnitor to the injured party, but rather 
is a separate duty owed the indemnitee by the 
indemnitor'" ... . " Since the predicate of common-
law indemnity is vicarious liability without actual 
fault on the part of the proposed indemnitee, it 
follows that a party who has itself actually 
participated to some degree in the wrongdoing 
cannot receive the benefit of the doctrine'" ... . 
  
... General Obligations Law § 5-322.1 
...  "generally renders void a clause in a 
construction contract purporting to indemnify a 
party for its own negligence" (... see General 
Obligations Law § 5-322.1). ... [A] contractual 
clause that purports to indemnify a party for its 
own negligence " may be enforced where the 
party to be indemnified is found to be free of any 
negligence'" ... . Dreyfuss v MPCC Corp, 2015 
NY Slip Op 00723, 2nd Dept 1-28-15 

 
 

NEGLIGENCE/INTENTIONAL 
TORTS/EMPLOYMENT LAW/RESPONDEAT 

SUPERIOR/NEGLIGENT HIRING AND 
SUPERVISION 

  
Defendant-Employer's Motion for Summary 

Judgment Properly Denied---Defendant Did Not 
Submit Proof that Defendant's Employee Was Not 

Acting Within the Scope of Employment When 
Employee Removed and Disseminated Photos from 
Plaintiff's Cell Phone and Defendant Did Not Submit 

Proof Demonstrating It Did Not Know of the 
Employee's Propensity for Such Conduct 

  
The Second Department determined the motion for 
summary judgment made by defendant-employer, R & 
K,  was properly denied. The plaintiff alleged that 
defendant's employee, Press, removed and 
disseminated photographs of her from a cell phone 
plaintiff had left with defendant for repair.  The Second 
Department noted that an employer can be liable for the 
negligence and the intentional torts of an employee, 
provided that the employee was acting within the scope 
of employment.  The court explained the criteria for 

vicarious liability under the doctrine of respondeat 
superior as well as direct liability for negligent hiring and 
supervision: 
  

"Pursuant to the doctrine of respondeat superior, 
an employer can be held vicariously liable for torts 
committed by an employee acting within the 
scope of employment" ... . "Intentional torts as 
well as negligent acts may fall within the scope of 
employment" ... . Liability will not attach for torts 
committed by an employee acting solely for 
personal motives unrelated to the furtherance of 
the employer's business ..., or for conduct which 
could not have been reasonably expected by the 
employer ... . 

  
Here, R & K failed to establish, prima facie, that it 
could not be held vicariously liable for Press's 
alleged acts, as it submitted no transcripts of 
testimony or affidavits from any of its employees, 
or business records, to support its contention that 
Press was acting outside the scope of his 
employment when he accessed and disseminated 
photographs from the plaintiff's cell phone. * * * 
  
"To establish a cause of action based on 
negligent hiring and supervision, it must be shown 
that the employer knew or should have known of 
the employee's propensity for the conduct which 
caused the injury" ... . R & K failed to submit any 
proof establishing that it did not know and should 
not have known about Press's alleged propensity 
to engage in the conduct at issue here, or that it 
was not negligent in hiring Press ... . Hoffman v 
Verizon Wireless Inc, 2015 NY Slip Op 01416, 
2nd Dept 2-18-15 

 
 

 NEGLIGENCE/LANDLORD-TENANT 
  

Question of Fact Whether Out-of-Possession 
Landlord Created the Dangerous Condition Which 

Caused Gas Escaping from a Propane Tank to 
Ignite/Question of Fact Whether the Injured 

Employee's Negligent Act (the Employee, Against 
the Direction of His Supervisor, Brought a Partially-

Filled Propane Tank Inside the Building) Was 
Foreseeable 

  
The Third Department determined a question of fact had 
been raised about the out-of-possession landlord's 
liability for an accident which ignited gas from a propane 
tank.  The landlord had converted the building where the 
accident occurred for the operation of a propane tank 
refinishing business.  The business was continued by 
the tenant.  An expert concluded that there were several 
ignition sources within the building, installed by the 
landlord, which could have ignited the gas.  Therefore, 
there was a question of fact whether the out-of-
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possession landlord had created the dangerous 
condition.  In response to the argument that the 
negligence of injured employee (who brought a propane 
tank which still had gas in it into the building) was the 
sole proximate cause of the accident, the Third 
Department determined there was a question of fact 
about whether bringing such a partially filled tank inside 
the building (something employees were directed not to 
do) was foreseeable: 
  

... [I]t is well established that, generally, "once 
possession has been transferred to a tenant, an 
out-of-possession landlord will not be held 
responsible for dangerous conditions existing 
upon leased premises" ... . Exceptions to the 
general rule do exist, including situations where 
the landlord retains control over the leased 
premises, has agreed to repair or maintain the 
premises or "has affirmatively created the 
dangerous condition" ... . 
  
... [Landlord and tenant-employer] assert that the 
reckless conduct of [tenant's] employees was the 
sole proximate cause of the explosion and that 
defendant cannot be held liable to plaintiffs 
merely because it allegedly furnished the 
condition that allowed for the accident. In order to 
sever the causal connection in this matter, it must 
be demonstrated that the employees' actions 
were "extraordinary under the circumstances, not 
foreseeable in the normal course of events, or 
independent of or far removed from ... 
defendant's conduct" ... . Certainly, the act of the 
[tenant's] new employee of bringing a tank that 
was not marked as empty into the building --
against the direct instructions of his supervisor--
was negligent. Nonetheless, defendant and third-
party defendant have failed to show that such 
conduct was unforeseeable, thereby "sever[ing] 
any causal link between [defendant's] negligence 
and [decedent's] injuries" ... . Miller v Genoa AG 
Ctr Inc, 2015 NY Slip Op 00586, 3rd Dept 1-22-
15 

 
 

NEGLIGENCE/MUNICIPAL LAW 
  

Tenant In "Adjacent Property" May Be Responsible 
for Maintenance of a Sidewalk Where the Sidewalk is 

Subject to Special Use by the Tenant as Part of a 
Driveway 

  
In perhaps the most thorough treatment of the theories 
of liability for a dangerous condition on a city sidewalk 
ever written, the Fourth Department explained the 
potential liability of the various abutting and "adjacent" 
property owners/tenants of the area where plaintiff 
slipped and fell.  Only the discussion of the "special use" 
by tenants (Bison) of "adjacent property" is excerpted 
here: 

  
"Where a sidewalk is adjacent to but not part of 
the area used as a driveway, the plaintiff bears 
the burden of proof on a motion for summary 
judgment of showing that the special use of the 
sidewalk contributed to the defect . . . However, if 
the defect is in the portion of the sidewalk used as 
a driveway, the abutting landowner, on a motion 
for summary judgment, bears the burden of 
establishing that he or she did nothing to either 
create the defective condition or cause the 
condition through the special use of the property 
as a driveway" ... . The same principle applies to 
a commercial tenant of property where the 
driveway constitutes a special use by the tenant 
... . 
  
While the area of the dangerous condition is in a 
City right-of-way that falls within the extended lot 
line boundaries of the property owned by Seneca 
One, we conclude that the Bison defendants, as 
lessors of the "adjacent property," may 
nevertheless still be liable if there is evidence that 
they had "access to and ability to exercise control 
over the special use [driveway]" ... . We conclude 
that the Bison defendants failed to establish as a 
matter of law that they lacked access to and the 
ability to control that special use driveway ... and, 
further, failed to establish as a matter of law "that 
they did not affirmatively create the defect by any 
alleged special use of the sidewalk as a driveway" 
... . Indeed, based on the evidence submitted by 
the Bison defendants in support of their motion, it 
is reasonable to conclude that the "driveway 
apron was constructed and exclusively used for 
the benefit of [the Bison defendants' leased] 
property" ... . The only places that could be 
accessed by the driveway were the stadium and 
the surface parking lot, both of which were 
located on the property leased by Bison Baseball. 
We thus conclude that the court properly denied 
their motion seeking to dismiss the negligence 
claims asserted against the Bison defendants 
insofar as those claims were based on their 
special use of the driveway ... . Capretto v City 
of Buffalo, 2015 NY Slip Op 00055, 4th Dept 1-
2-15 

  
  

Question of Fact Whether Defendant's Snow 
Removal Efforts Created Dangerous Condition 

(Black Ice) 
  
The Second Department determined there was a 
question of fact whether the defendant had created the 
dangerous condition (black ice) on its property by its 
snow removal efforts: 
  

A real property owner or a party in possession or 
control of real property will be held liable for 
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injuries sustained in a slip-and-fall accident 
involving snow and ice on its property only when it 
created the alleged dangerous condition or had 
actual or constructive notice of it ... . Thus, a 
defendant who moves for summary judgment in a 
slip-and-fall case has the initial burden of making 
a prima facie showing, inter alia, that it did not 
create the alleged hazardous condition ... . 

  
In support of its motion, the defendant failed to 
eliminate all triable issues of fact as to whether 
the patch of black ice upon which the plaintiff 
allegedly slipped and fell was created by its snow 
removal efforts in the days prior to the accident ... 
. Smith v New York City Hous Auth, 2015 NY 
Slip Op 00355, 2nd Dept 1-14-15 
  
  

Grassy Area Where Plaintiff Fell Was Not Part of a 
Highway or a Sidewalk--Prior Written Notice of the 

Defect (to the Town) Not Required 
  

The Third Department determined the town's 
requirement that it be provided with written notice of a 
defect before the town can be held liable for a related 
slip and fall did not apply to the grassy area where 
plaintiff fell: 
  

Where, as here, a municipality has enacted a 
prior written notice provision (see Code of the 
Town of Clifton Park § 176-1 [A]), "a plaintiff may 
not bring a civil action against [the] municipality 
for damages as the result of an injury sustained 
by reason of a defective street, highway, bridge, 
culvert, sidewalk or crosswalk unless prior written 
notice of the allegedly defective condition has 
been given" ... . Hence, in order to prevail upon its 
motion for summary judgment dismissing the 
complaint, the Town was required to establish as 
a matter of law that the grassy area in question 
constituted — insofar as is relevant here — either 
a highway, a sidewalk or a site that serves the 
same "functional purpose" as a highway or 
sidewalk... .  

  
To be sure, a highway "encompasses the 
associated shoulders, guardrails, embankments, 
retaining walls and culverts" (...see Highway Law 
§ 2 [4]...). As relevant here, whether the land 
adjacent to a highway is paved or otherwise 
improved does not determine its status as a 
shoulder; rather, the inquiry is whether the area in 
question creates "a general right of passage for 
the traveling public" ... . Here, the Town failed to 
establish that the grassy area where plaintiff fell 
was designed or intended to provide a general 
right of passage; further, it is readily apparent 
from the photographs contained in the record on 
appeal that the grassy area where plaintiff's 
accident occurred is too far removed from the 

edge of Old Route 146 to be considered an 
adjacent shoulder or to otherwise fall within the 
definition of a highway ... . 
  
We reach a similar conclusion with respect to 
whether the grassy area may be deemed to fall 
within the definition of a sidewalk. In this regard, 
"a grass strip between the sidewalk and the 
pavement of the road [indeed] is part of the 
sidewalk" ... . Here, however, the grassy area 
depicted in the relevant photographs does not lie 
between a sidewalk and a roadway and, contrary 
to the Town's contention, the mere fact that 
plaintiff and her son were traversing the grassy 
area to access the nearby parking lot (owned by 
Northway 9 Associates) does not render this area 
the functional equivalent of a sidewalk ... 
. Cieszynski v Town of Clifton Park, 2015 NY 
Slip Op 00423, 3rd Dept 1-15-15 

 
  

"Big Apple" Map Provided City with Written Notice of 
a Tree-Well Defect in a Sidewalk/Notice of Claim Was 

Sufficient Even Though It Did Not Specifically 
Mention the Tree-Well Defect 

  
The Second Department determined summary judgment 
should not have been granted to the city in a tree 
well/sidewalk slip and fall case.  The "Big Apple map" 
provided the city with notice of the defect alleged to be 
the cause of plaintiff's fall.  The notice of claim was 
sufficient to notify the city of the defect in question, even 
though the tree well was not specifically mentioned in 
the notice: 
  

"Administrative Code of the City of New York § 7-
201(c) limits the City's duty of care over municipal 
streets and sidewalks by imposing liability only for 
those defects . . . [of] which its officials have been 
actually notified exist at a specified location" ... . 
Prior written notice of a defect is a condition 
precedent which a plaintiff is required to plead 
and prove to maintain an action against the City 
... .  * * * 
  
Here, the Big Apple map provided the City with 
notice that the subject tree well was unprotected 
and potentially hazardous. Indeed, the key to the 
Big Apple map, which has been in the City's 
possession since 2003, is entitled, in relevant 
part, "Survey Of Pavement Defects Sufficient To 
Cause A Hazard." Moreover, it is the failure to 
"fence" or place a barrier around the tree well, 
which is shown on the Big Apple map, that formed 
the basis of the plaintiff's cause of action. 
Therefore, the City did not meet its burden of 
demonstrating, prima facie, that it did not have 
prior written notice of the alleged defective 
condition ... . 
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Moreover, the Supreme Court erred in concluding 
that the plaintiff's notice of claim precluded her 
from asserting a theory of liability based on the 
absence of a fence or barrier around the tree well. 
The purpose of the notice of claim is "[t]o enable 
authorities to investigate, collect evidence and 
evaluate the merit of a claim" ... . Here, the 
plaintiff's notice of claim alleged a defective 
condition located adjacent to P.S. 146 on 98th 
Street, between 158th and 159th Avenues, in 
Queens. The City does not argue that its 
investigation of the claim was prejudiced based 
on the description provided by the plaintiff in the 
notice of claim ... . Nor has it articulated how 
investigating a defective sidewalk would differ 
from investigating an unsecured tree well at the 
same location. Moreover, any discrepancy as to 
the cause of the plaintiff's fall was remedied by 
the plaintiff's hearing testimony. Bartels v City of 
New York, 2015 NY Slip Op 00836, 2nd Dept 4-
4-15 

 
 

NEGLIGENCE/MUNICIPAL 
LAW/EDUCATION-SCHOOL LAW 

  
School's Duty to Supervise the Child Had Ended 

When the Child Was Struck by a Car Just Outside 
the School Building/City Is Immune from Liability for 

Alleged Negligent Traffic Control---No "Special 
Relationship" with the Child 

  
The Second Department determined the school's duty to 
supervise plaintiff's child had ended at the time the child 
was struck by a car outside the school building.  Plaintiff 
had already taken custody of the child at the time.  In 
addition, the court determined that the city was immune 
from liability for the alleged negligent traffic control 
because no special relationship between the city and the 
child existed: 
  

A school's duty to supervise the students in its 
charge arises from its physical custody over them 
... . The rationale underlying this duty is that when 
a school takes custody of a child, it deprives the 
child of the protection of his or her parents or 
guardian, and thus must give the child the 
protection of which the child has been deprived .. 
. For this reason, a school's duty to supervise is 
generally viewed as being "coextensive with and 
concomitant to its physical custody of and control 
over the child. When that custody ceases 
because the child has passed out of the orbit of 
its authority in such a way that the parent is 
perfectly free to reassume control over the child's 
protection, the school's custodial duty also 
ceases" ... . In support of their motion, the 
municipal defendants made a prima facie showing 
of their entitlement to judgment as a matter of law 

by demonstrating that they had released the 
infant to the plaintiff's custody and, thus, he was 
no longer in the custody of the municipal 
defendants when the accident occurred. 
  
... A municipal defendant is immune from liability 
for negligence claims arising from the 
performance of its governmental functions ... . 
However, there is a "narrow class of cases in 
which [the courts] have recognized an exception 
to this general rule and have upheld tort claims 
based upon a special relationship' between the 
municipality and the claimant" .... "A special 
relationship can be formed in three ways: (1) 
when the municipality violates a statutory duty 
enacted for the benefit of a particular class of 
persons; (2) when it voluntarily assumes a duty 
that generates justifiable reliance by the person 
who benefits from the duty; or (3) when the 
municipality assumes positive direction and 
control in the face of a known, blatant and 
dangerous safety violation" ... . Regulation and 
control of traffic and public transportation "is the 
exercise of an unquestioned governmental 
function" ... . Here, the municipal defendants 
made a prima facie showing of their entitlement to 
judgment as a matter of law by demonstrating that 
they did not owe the infant a special duty and, in 
response, the plaintiff failed to raise a triable issue 
of fact. Giresi v City of New York, 2015 NY Slip 
Op 00844, 2nd Dept 2-4-15 

 
 

NEGLIGENCE/MUNICIPAL 
LAW/EDUCATION-SCHOOL LAW/CIVIL 

PROCEDURE 
  

Criteria for Discovery in a Special Proceeding 
Explained/Criteria for Leave to File a Late Notice of 

Claim Explained 
  
The Second Department determined petitioner's 
application for leave to file a late notice of claim was 
properly denied, as was petitioner's request for 
discovery prior to the hearing.  The court explained the 
relevant analytical criteria: 
  

In a special proceeding, where disclosure is 
available only by leave of the court (see CPLR 
408), the Supreme Court has broad discretion in 
granting or denying disclosure ..., although it must 
balance the needs of the party seeking discovery 
against such opposing interests as expediency 
and confidentiality ... . Contrary to the petitioners' 
contention, they failed to demonstrate that the 
requested discovery was necessary and that 
providing the requested discovery would not 
unduly delay this proceeding ... . 
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In determining whether to permit service of a late 
notice of claim, the court must consider all 
relevant facts and circumstances, including 
whether (1) the public corporation acquired actual 
knowledge of the essential facts constituting the 
claim within 90 days of the incident or a 
reasonable time thereafter, (2) the petitioner had 
a reasonable excuse for the delay, and (3) the 
public corporation was prejudiced by the delay in 
its ability to maintain its defense on the merits 
(see Education Law § 3813[2-a]; General 
Municipal Law § 50-e[5]...). The injured 
petitioner's assertion that she did not immediately 
appreciate the nature and severity of her injuries 
during the first 90 days after the subject incident 
is unavailing without supporting medical evidence 
explaining why the possible permanent effects of 
the injuries took so long to become apparent and 
to be diagnosed ... . * * * 
  
In addition, the petitioners failed to establish that 
the respondent acquired actual knowledge of the 
essential facts constituting the claim within 90 
days after the claim arose or within a reasonable 
time thereafter ... . * * * 
  
Finally, the petitioners failed to establish that the 
respondent would not be substantially prejudiced 
in its defense on the merits by the significant 
delay should leave be granted ... . Matter of 
Bramble v New York City Dept of Education, 
2015 NY Slip Op 01450, 2nd Dept 2-18-15 

 
 

NEGLIGENCE/MUNICIPAL 
LAW/NEGLIGENT SUPERVISION 

  
Question of Fact Whether Infant Plaintiff's Injuries 

Were the Result of Negligent Supervision at a 
Summer Camp 

  
The Second Department determined there was a 
question of fact whether infant plaintiff was properly 
supervised by camp personnel when she attempted to 
jump from a platform to a monkey bar and slipped off: 
  

" [S]chools and camps owe a duty to supervise 
their charges and will only be held liable for 
foreseeable injuries proximately caused by the 
absence of adequate supervision'" ... . Whether 
such supervision was adequate and, if 
inadequate, whether it was a proximate cause of 
the subject injuries are generally questions for the 
trier of fact to resolve ... . 

  
Here, the defendant failed to establish, prima 
facie, that it provided adequate supervision to the 
infant plaintiff, or that lack of adequate 
supervision was not a proximate cause of the 

infant plaintiff's injuries ... . DiGiacomo v Town of 
Babylon, 2015 NY Slip Op 00722, 2nd Dept 1-
28-15 

 
NEGLIGENCE/MUNICIPAL 

LAW/STATUTORY INTERPRETATION 
  

Code Provision Which Requires Abutting 
Landowners to Keep a Sidewalk in Good Repair 
Does Not Impose Tort Liability on the Abutting 

Landowner for Failure to Do So (Absent Specific 
Language to that Effect) 

  
The Second Department explained that village code 
provision which required abutting landowners to keep a 
sidewalk in good repair did not impose tort liability for the 
landowner's failure to do so: 
  

Unless a statute or ordinance clearly imposes 
liability upon an abutting landowner, only a 
municipality may be held liable for the negligent 
failure to maintain a public sidewalk ... . Although 
the Code of the Village of Great Neck Plaza 
requires an abutting landowner to keep a 
sidewalk in good and safe repair, it does not 
specifically impose tort liability for a breach of that 
duty ... . 

  
The defendant established its prima facie 
entitlement to judgment as a matter of law by 
demonstrating that it was an abutting landowner 
which could not be held liable under the Code of 
the Village of Great Neck for negligent failure to 
maintain the public sidewalk ... . Ahdout v Great 
Neck Park Dist, 2015 NY Slip Op 00710, 2nd 
Dept 1-28-15 

 
 

NEGLIGENCE/MUNICIPAL LAW/VEHICLE 
AND TRAFFIC LAW/EMERGENCY 

VEHICLES 
  

Pulling Into Traffic Without Activating Lights and 
Siren Did Not Constitute Reckless Disregard for the 

Safety of Others 
  
The Third Department determined the vehicle accident 
was not the result of "reckless disregard for the safety of 
others" (vehicle and Traffic Law 1104) on the part of a 
police officer responding to an emergency.  Apparently 
the officer (Derkowski) had just began a pursuit and was 
pulling into traffic without his lights or siren activated 
when the collision occurred: 
  

Derkowski intended to pursue a fleeing suspect in 
his patrol car, a pursuit that gained additional 
urgency when he spotted the suspect driving 
north on Lafayette Street (cf. Muniz v City of 
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Schenectady, 38 AD3d at 991). Prior to turning 
onto the street in order to follow the suspect, 
Derkowski looked in both directions to ensure that 
no traffic was coming. His view of the southbound 
lane was obscured, however, by several illegally 
parked vehicles. Derkowski then turned left onto 
the street and collided with plaintiff. Derkowski did 
not activate his emergency lights or siren prior to 
turning, and plaintiff testified that it did not appear 
that Derkowski had his headlights on. Inasmuch 
as the pursuit had just commenced and 
Derkowski checked for oncoming traffic before 
turning, his failure to have lights and sirens on 
constituted nothing more than "a momentary 
lapse in judgment not rising to the level of 
'reckless disregard for the safety of others'" ... 
. Rouse-Harris v City of Schenectady Police 
Dept, 2015 NY Slip Op 00591, 3rd Dept 1-22-15 

  
 

NEGLIGENCE/NEGLIGENT 
MISREPRESENTATION/CONVERSION/ 

CONSTITUTIONAL TORT/CIVIL 
PROCEDURE 

  
Seizure of Claimant's Computers Pursuant to a 

Warrant Did Not Give Rise to Conversion, Negligent 
Misrepresentation and Constitutional Tort Causes of 

Action---Elements of Those Causes of Action 
Explained 

  
The Fourth Department reversed the Court of Claims 
and dismissed causes of action for conversion and 
negligent misrepresentation stemming from the seizure 
of claimant's computers pursuant to a judicial 
warrant.  The court noted that the seizure pursuant to 
the authority of the warrant precluded the conversion 
cause of action and the absence of privity between the 
claimant and the investigators who said the computers 
would be promptly returned precluded the negligent 
representation cause of action. Alternate ways to seek 
return of the computers (an application to County Court 
and an Article 78 proceeding if the application were 
denied) precluded the constitutional tort cause of action: 
  

An actionable "conversion takes place when 
someone, intentionally and without authority, 
assumes or exercises control over personal 
property belonging to someone else, interfering 
with that person's right of possession" ... . Here, a 
search warrant specifically authorized law 
enforcement to "search for and seize" six 
categories of items, including "[a]ll computers and 
computer storage media and related peripherals, 
electronic or computer data." Claimants have 
never challenged the validity of the search 
warrant. Moreover, the unchallenged warrant 
placed no time limit on the retention of the items 
seized, and the authorization to "seize" the 

computers was not terminated until County Court 
ordered the property returned following 
Boerman's guilty plea. We therefore conclude that 
defendant's exercise of control over the 
computers did not constitute conversion inasmuch 
as it had the proper authority to exercise such 
control ... . 
  
The tort of "negligent misrepresentation requires 
[a claimant] to demonstrate (1) the existence of a 
special or privity-like relationship imposing a duty 
on the defendant to impart correct information to 
the plaintiff; (2) that the information was incorrect; 
and (3) reasonable reliance on the information' " 
... . We agree with defendant that, as a matter of 
law, there can be no "privity-like relationship" 
between an investigator and the target of his or 
her investigation ... . Indeed, the relationship 
between investigator and target is the opposite of 
a "special position of confidence and trust" in 
which one party might justifiably rely upon the " 
unique or specialized expertise' " of the other 
party ... . Thus, as defendant correctly contends, 
the negligent misrepresentation claim fails as a 
matter of law ... .  
  
Even assuming, arguendo, that the initial seizure 
or continued detention of claimants' computers 
violated the Search and Seizure Clause of the 
State Constitution (art I, § 12), we conclude that 
"no . . . claim [for constitutional tort] will lie where 
the claimant has an adequate remedy in an 
alternate forum" ... . Here, claimants could have 
raised their constitutional arguments in an 
application to County Court seeking the return of 
their computers ... or, if such motion were denied, 
in a CPLR article 78 proceeding seeking relief in 
the nature of mandamus or prohibition ... . LM Bis 
Assoc Inc v State of New York, 2015 NY Slip 
Op 00007, 4th Dept 1-2-15 

 
 

NEGLIGENCE/NEGLIGENT 
SUPERVISION/EDUCATION-SCHOOL 
LAW/CIVIL PROCEDURE/EVIDENCE 

  
Injury Caused by Another Student In Gym Class 

Could Not Have Been Prevented by 
Supervision/Unsigned Depositions Which Were 
Certified by the Stenographer Should Have Been 

Considered by the Court 
  
The Second Department determined summary judgment 
should have been granted to the defendant in an action 
stemming from infant-plaintiff's participation in a gym-
class basketball game.  The actions of another player, 
which caused the injury, could not have been prevented 
by supervision.  The Second Department noted that the 
unsigned deposition transcripts, which were certified by 
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the stenographer, should have been considered by 
Supreme Court: 
  

The Supreme Court also should have granted 
that branch of the defendants' motion which was 
for summary judgment dismissing the complaint 
insofar as asserted against the New York City 
Department of Education (hereinafter the DOE). 
In support of their motion, the defendants 
submitted the transcripts of the deposition 
testimony of the infant plaintiff and teachers ... . 
While those transcripts were unsigned, they 
were certified by the stenographer, and the 
plaintiffs do not challenge their accuracy. Thus, 
contrary to the plaintiffs' contention, the 
transcripts were admissible and should have 
been considered by the Supreme Court on the 
defendants' motion ... . This evidence 
demonstrated, prima facie, that the spontaneous 
act of the other student in grabbing the infant 
plaintiff's left arm from behind and throwing or 
dragging him to the ground as the infant plaintiff 
attempted to shoot a basketball during a 
basketball game in gym class occurred in such a 
short span of time that it could not have been 
prevented even by the most intense supervision 
... . Moreover, the other student's alleged prior 
conduct was insufficient to place the DOE on 
notice of the conduct that led to the infant 
plaintiff's injury ... . Thomas v City of New 
York, 2015 NY Slip Op 00748, 2nd Dept 1-28-
15 

  
 

NEGLIGENCE/RELEASES/CONTRACT LAW 
  

Release Which Specifically Refers to a Particular 
Incident Relates Solely to that Incident---Where 

Terms of the Release Are Unambiguous, Extrinsic 
Evidence Will Not Be Considered 

  
The Fourth Department determined that a release 
unambiguously related solely to a particular slip and fall 
on a particular day and did not bar an action based upon 
a subsequent slip and fall: 
  

...[T]he release stated that defendant, in 
exchange for providing plaintiff with the agreed-
upon settlement amount, was "released and 
forever discharged . . . from all manner of actions, 
causes of action, suits, . . . claims and demands 
whatsoever" that plaintiff "ever had, now has or 
which [her] successors and assigns, heirs, 
executors or administrators, hereafter can, shall 
or may have for, upon or by reason of any matter, 
cause or thing whatsoever from the beginning of 
the world to the day of the date of those present . 
. . More specifically, for injuries sustained in a slip 
and fall incident which occurred on June 3, 2009, 

in the City of Lackawanna, County of Erie and 
State of New York." Defendant made payment on 
the settlement and filed a copy of the stipulation 
of discontinuance in November 2012. 

  
"It is well settled that a general release is 
governed by principles of contract law' ... and 
that, where a release is unambiguous, the intent 
of the parties must be ascertained from the plain 
language of the agreement' ... . Moreover, "[i]t has 
long been the law that where a release contains a 
recital of a particular claim, obligation or 
controversy and there is nothing on the face of 
the instrument other than general words of 
release to show that anything more than the 
matters particularly specified was intended to be 
discharged, the general words of release are 
deemed to be limited thereby' ... . Thus, "[w]here, 
as here, [a] release . . . contain[s] specific recitals 
as to the claims being released, and yet [contains] 
. . . an omnibus clause to the effect that the 
releasor releases and discharges all claims and 
demands whatsoever which he [or she] . . . may 
have against the releasee . . . , the courts have 
often applied the rule of ejusdem generis[, i.e., "of 
the same kind or class" (Black's Law Dictionary 
594 [9th ed 2009])], and held that the general 
words of a release are limited by the recital of a 
particular claim" ... . 

  
Here, we conclude that the language of the 
release is unambiguous in specifying that the only 
claims discharged thereby are those arising from 
the injuries plaintiff allegedly sustained in the first 
slip and fall accident ... . Contrary to defendant's 
further contention that we should consider 
extrinsic evidence purportedly demonstrating that 
the parties intended the settlement to cover both 
matters, "[i]t is well settled that, where the 
language of a release is clear and unambiguous, 
effect will be given to the intention of the parties 
as indicated by the language employed and the 
fact that one of the parties may have intended 
something else is irrelevant" ... . Abdulla v 
Gross, 2015 NY Slip Op 00036, 4th Dept 1-2-15 
  

  

NEGLIGENCE/RES IPSA LOQUITUR 
  

Inference of Defendant's Negligence Was Not 
"Inescapable"---Summary Judgment Should Not 
Have Been Granted to Plaintiff Pursuant to the 

Doctrine of Res Ipsa Loquitur 
  
The Second Department reversed Supreme Court's 
grant of summary judgment to the plaintiff based upon 
the doctrine of res ipsa loquitur.  Plaintiff was struck by a 
box which fell from a shelf in a retail store.  The evidence 
submitted by the plaintiff did not make the inference of 
defendant's negligence "inescapable:" 
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"The doctrine of res ipsa loquitur permits an 
inference of negligence to be drawn solely from 
the happening of an accident" ... . Since "the 
circumstantial evidence allows but does not 
require the jury to infer that the defendant was 
negligent . . . res ipsa loquitur evidence does not 
ordinarily or automatically entitle the plaintiff to 
summary judgment . . . even if the plaintiff's 
circumstantial evidence is unrefuted" ... . "[O]nly 
in the rarest of res ipsa loquitur cases may a 
plaintiff win summary judgment" ... . "That would 
happen only when the plaintiff's circumstantial 
proof is so convincing and the defendant's 
response so weak that the inference of 
defendant's negligence is inescapable" ... . 

  
Here, the plaintiffs' submissions on the issue of 
res ipsa loquitur were insufficient to establish, 
prima facie, their entitlement to judgment as a 
matter of law on the issue of liability. The plaintiffs 
did not establish, by sufficiently convincing 
circumstantial proof, "that the inference of 
defendant's negligence is inescapable" ... 
. Hoeberlein v Bed Bath & Beyond, 2015 NY 
Slip Op 00497, 2nd Dept 1-21-15 
 

 
NEGLIGENCE/STORM IN PROGRESS RULE 

  
Defendant Seeking Summary Judgment Under the 

Storm in Progress Rule Must Demonstrate It Did Not 
Undertake Snow Removal During or Immediately 
After the Storm and Did Not Create or Exacerbate 

the Dangerous Condition 
  
The Second Department, in denying defendant's (Happy 
Nails') motion for summary judgment, explained the 
analytical criteria for the "storm in progress" defense to a 
slip and fall case. Here the defendant failed to 
demonstrate it did not undertake snow removal efforts 
and did not create or exacerbate the dangerous 
condition during or immediately after the storm: 
  

Under the storm-in-progress rule, a property 
owner or tenant in possession will not be held 
responsible for accidents caused by snow or ice 
that accumulates on its premises during a storm, 
or on an abutting public sidewalk that it has a 
statutory duty to clear, " until an adequate period 
of time has passed following the cessation of the 
storm to allow the owner an opportunity to 
ameliorate the hazards caused by the storm'" ... . 
However, once a landowner or a tenant in 
possession elects to engage in snow removal, it is 
required to act with "reasonable care so as to 
avoid creating a hazardous condition or 
exacerbating a natural hazard created by the 
storm" ... . Thus, New Happy Nails may be held 

liable for the allegedly hazardous condition on the 
sidewalk if it undertook snow and ice removal 
efforts during or immediately after the storm that 
made the naturally occurring condition more 
hazardous ... . 

  
Here, New Happy Nails failed to establish its 
prima facie entitlement to judgment as a matter of 
law. New Happy Nails failed to demonstrate that it 
did not undertake to remove snow and ice during 
or immediately after the storm, and failed to show 
that any such efforts on its part did not create or 
exacerbate the alleged icy condition ... 
. Fernandez v City of New York, 2015 NY Slip 
Op 01410, 2nd Dept 2-18-15 

  
 

NEGLIGENCE/STRICT PRODUCTS 
LIABILITY 

  
Leasing Company Which Never Had Possession of 
the Product (Here a Garbage Truck) and Which Was 

a Financial Arm of the Purchaser, Not the 
Manufacturer, of the Product, Entitled to Dismissal 

of Strict Products Liability Cause of Action/However, 
a Question of Fact Was Raised Whether the Finance 
Lessor Was Liable for Failure to Inspect the Product 

on the Ground It Had Designated an Agent for 
Inspection on Its Behalf 

  
The Fourth Department, over a two-justice dissent, 
determined Supreme Court should have granted 
summary judgment dismissing the strict products liability 
cause of action against a "finance lessor" of a garbage 
truck, H Leasing Company.  The lawsuit stemmed from 
an accident involving the truck.  The court explained that 
a strict products liability action will not lie against a 
"finance lessor" which is not in the business of leasing 
equipment to the general public, which never had 
possession of the leased equipment, which was not a 
financial arm of the manufacturer, and which neither 
marketed the product nor placed it in the stream of 
commerce.  Here H Leasing Company was a financial 
arm of the purchaser of the truck: 
  

"It appears universally accepted as New York law 
that strict products liability will not apply to finance 
lessors which merely offer the use of money to 
acquire goods but otherwise neither market a 
product nor place it in the stream of commerce" ... 
. We reject plaintiff's contention that H Leasing is 
the owner and lessor of the truck, and it is 
therefore subject to strict products liability 
because it is in the business of leasing 
equipment. The cases permitting strict products 
liability actions against lessors involve leasing 
entities that either actually take possession of the 
equipment at issue and lease it to the public ..., or 
are financing arms of the manufacturer ... . In 
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those situations, the principles of strict products 
liability may properly be applied to such lenders in 
order to further the policy goals of such liability, 
i.e., ensuring that products are safe by permitting 
an action to go forward "when imposing liability 
would provide injured consumers with a greater 
opportunity to commence an action against the 
party responsible, fix liability on one who is in a 
position to exert pressure on the manufacturer to 
improve the safety of the product, or ensure that 
the burden of accidental injuries occasioned by 
products would be treated as a cost of production 
by placing liability upon those who market them" 
... . Such goals would not be served by allowing a 
strict products liability cause of action against H 
Leasing, however, because it did not take 
possession of the truck, it is not in the business of 
leasing equipment to the general public, and it is 
a financial arm of the purchaser of the truck, not 
the manufacturer ... . Consequently, we agree 
with H Leasing "that strict products liability should 
not be imposed upon [it], a finance lessor which 
merely offered the use of money and neither 
marketed the machine nor placed it in the stream 
of commerce" ... . Houston v McNeilus Truck & 
Mfg Inc, 2015NY Slip Op 00001, 4th Dept 1-2-
15 
  
  

In a separate decision in the same case, again over a 
two-justice dissent, the Fourth Department determined 
that a cause of action against H Leasing alleging 
negligent failure to inspect the truck properly survived a 
summary judgment motion.  The allegation that H 
Leasing designated the company which leased the truck 
as its agent for the inspection of the truck raised a triable 
question of fact: 
  

Here, the lease for the garbage truck, which was 
submitted in support of H Leasing's motion for 
summary judgment, stated in relevant part that H 
Leasing appointed decedent's employer as its 
agent for purposes of inspection and acceptance 
of the garbage truck from the supplier. Moreover, 
a vice-president of H Leasing, who was 
decedent's employer, acknowledged at his 
deposition, that the lessees inspected the 
equipment upon delivery in their capacities as H 
Leasing's agents as "laid out in the lease 
agreement," and that deposition testimony was 
also submitted in support of H Leasing's motion. 
Viewing those submissions in the light most 
favorable to plaintiff and affording her the benefit 
of every reasonable inference, we conclude that 
H Leasing's own submissions raise a triable issue 
of fact whether it was liable in negligence for the 
failure of one of its agents, decedent's employer, 
to inspect and warn of a dangerous 
condition. Houston v McNeilus Truck & Mfg Inc, 
2015 NY Slip OP 00002, 4th Dept 1-2-15 

NEGLIGENCE/STRICT PRODUCTS 
LIABILITY/WORKERS' 

COMPENSATION/EMPLOYMENT LAW 
  

Strict Products Liability Cause of Action Against 
Forklift Manufacturer Properly Dismissed Due to 

Owner's Disabling Safety Switch/Question of Fact 
Whether Plaintiff Was a Special Employee of the 

Owner of the Forklift (Which Would Limit Plaintiff's 
Recovery to Workers' Compensation) 

  
Plaintiff was injured by a forklift which continued running 
when he was out of the driver's seat because the safety 
switch (which would have automatically shut the forklift 
off when the driver left the seat) had been disabled by 
the owner of the forklift.  The Fourth Department 
determined the strict products liablity cause of action 
against the manufacturer of the forklift was properly 
dismissed because the safety switch had been disabled. 
But the negligence cause of action against the owner of 
the forklift, Nuttall Gear, should not have been 
dismissed.  Nuttal Gear argued plaintiff was its special 
employee and therefore Workers' Compensation was 
the exclusive remedy.  The Fourth Department 
determined there was a question of fact about whether 
plaintiff was a special employee. It was not clear that 
Nuttal Gear supervised plaintiff's work: 
  

We conclude that the court properly granted the 
motions of the products liability defendants. As 
the Court of Appeals has recently made clear, " a 
manufacturer, who has designed and produced a 
safe product, will not be liable for injuries resulting 
from substantial alterations or modifications of the 
product by a third party which render the product 
defective or otherwise unsafe' " ... . Here, the 
products liability defendants established as a 
matter of law that the forklift was not defectively 
designed by establishing that, when it was 
manufactured and delivered to Nuttall Gear, it had 
a safety switch that would have prevented 
plaintiff's accident, and a third party thereafter 
made a substantial modification to the forklift by 
disabling the safety switch. The burden thus 
shifted to plaintiffs to raise an issue of fact, and 
they failed to meet that burden ... . Contrary to 
plaintiffs' contention, the affidavit of their expert, a 
professional engineer, does not raise a triable 
issue of fact. 

  
We agree with plaintiffs, however, that the court 
erred in granting the motion of the Nuttall Gear 
defendants for summary judgment dismissing the 
complaint against them, and we therefore modify 
the order accordingly. It is well settled that "a 
general employee of one employer may also be in 
the special employ of another, notwithstanding 
the general employer's responsibility for payment 
of wages and for maintaining workers' 
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compensation and other employee benefits" ... . 
"A special employee is described as one who is 
transferred for a limited time of whatever duration 
to the service of another . . . General employment 
is presumed to continue, but this presumption is 
overcome upon clear demonstration of surrender 
of control by the general employer and 
assumption of control by the special employer" ... 
. Although the determination of special 
employment status is "usually a question of fact," 
such a determination "may be made as a matter 
of law where the particular, undisputed critical 
facts compel that conclusion and present no 
triable issue of fact" ... . * * * 
  
It appears from the record that the only person 
who had contact with plaintiff at Nuttall Gear was 
Mark Moscato, who himself was a general 
employee of SPS [plaintiff's employer]. The 
Nuttall Gear defendants have not identified a 
single person, other than Moscato, who told 
plaintiff what to do or how to do it.  Verost v 
Mitsubishi Caterpillar Forklift Am Inc, 2014 NY 
Slip Op 0008, 4th Dept 1-2-15 

  
 
 

NEGLIGENCE/VEHICLE AND TRAFFIC LAW 
  

Question of Fact About Whether ATV Driven with 
Owner's Permission Based Upon Owner's 

Restrictions on Use of the ATV 
  
The Third Department determined a question of fact had 
been raised about whether an all terrain vehicle (ATV) 
was being operated with the owner's consent at the time 
of a collision (a requirement for vicarious liability--Vehicle 
and Traffic Law 2411).  The owner claimed only his 
grandson had permission to operate the ATV and 
operation of the ATV on a public highway was not 
permitted by him.  The accident occurred when the ATV 
was driven by someone other than the owner's grandson 
(with the grandson's permission) on a public 
highway.  The grandson was driving an ATV which had 
just been damaged in an accident and they were using 
the public highway to return to the off-road trails: 
  

Although [the owner] and his grandson both 
confirm that the restrictions regarding where the 
ATV could be operated had been imposed, when 
the "the disavowals are arguably suspect, as 
where there is evidence suggesting implausibility, 
collusion or implied permission, the issue of 
consent should go to a jury" ... . Here, the 
testimony of [the owner] is self-interested and his 
grandson--who is not a party--has no interest of 
his own in contradicting his grandfather's position. 
Under these circumstances, we are persuaded 
that the grandson's alleged directions and 

assurances to [the driver of the ATV] could imply, 
when viewed in the light most favorable to 
plaintiffs, [the owner's] restrictions were flexible 
and had been lifted under the circumstances. 
Accordingly, the issue of implied permission 
should be determined by a jury ... .  
Sepsi v Watson, 2015 NY Slip Op 00414, 3rd 
Dept 1-15-15 

 
 

NEGLIGENCE/VICARIOUS 
LIABILITY/NEGLIGENT HIRING, 

RETENTION, SUPERVISION/EMPLOYMENT 
LAW 

  
Defendants Not Liable for Assault by a Contractor-

Security Guard---No Showing Defendants Were 
Aware of Security Guard's Propensity for Violence---
Security Guard's Actions Were Outside the Scope of 

Employment 
  
The Second Department reversed Supreme Court 
finding that summary judgment should have been 
granted to defendants (a residential facility for the 
elderly/disabled and a related management company) in 
an action stemming from an assault by a 
contractor/security guard.  The evidence did not 
demonstrate defendants knew or should have known of 
the contractor's propensity for violence and the 
contractor had acted outside the scope of employment: 
  

"[A] party may be held liable for a contractor's 
negligence under theories of negligent hiring, 
negligent retention, and negligent supervision" ... . 
To hold a party liable under theories of negligent 
retention and negligent supervision, "a plaintiff 
must establish that the party knew or should have 
known of the contractor's propensity for the 
conduct which caused the injury" ... . Here, the 
appellants demonstrated, prima facie, that they 
did not know or have reason to know of Lewis's 
alleged propensity for violence... . The appellants 
also demonstrated, prima facie, that they were not 
vicariously liable for the conduct of Lewis under 
the doctrine of respondeat superior, since Lewis's 
alleged acts were not part of his job and were not 
incidental to the furtherance of the appellants' 
business ... . Robert v BHAP Hous Dev Fund 
Co, 2015 NY Slip Op 00520, 2nd Dept 1-21-15 
 
 

PISTOL PERMITS 
  

Revocation of Pistol Permit Upheld Despite 
Petitioner's Acquittal on Related Criminal Charges---

No Formal Revocation Hearing Is Required 
  
In affirming the revocation of a pistol permit, the Third 
Department explained the criteria for review.  Here the 
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petitioner had displayed a weapon during an altercation 
with a neighbor and had been acquitted of the related 
menacing charges.  The Third Department noted that no 
formal revocation hearing is required as long as 
petitioner has notice of the charges and an opportunity 
to respond: 
  

There is no question that "[r]espondent [the judge 
who revoked the permit] is vested with broad 
discretion in determining whether to revoke a 
pistol permit and may do so for any good cause, 
including a finding that the petitioner lack[s] the 
essential temperament or character which should 
be present in one entrusted with a dangerous 
instrument. . . , or that he or she does not 
possess the maturity, prudence, carefulness, 
good character, temperament, demeanor and 
judgment necessary to have a pistol permit" ... . 
No formal revocation hearing is required, and due 
process will be satisfied where the petitioner has 
been provided with notice of the charges and 
afforded an adequate opportunity to respond 
thereto ... . Upon review, "respondent's resolution 
of factual issues and credibility assessments are 
accorded deference, and the determination will 
not be disturbed absent an abuse of discretion or 
a showing that [such determination] was made in 
an arbitrary and capricious manner" ... . Matter of 
DeAngelo v Burns, 2015 NY Slip Op 00669, 3rd 
Dept 1-29-15 

  
 

REAL ESTATE/TIME-OF-THE-
ESSENCE/INTENTIONAL TORTS/TORTIOUS 

INTERFERENCE WITH 
CONTRACT/CONTRACT LAW 

  
Plaintiff Breached Contract By Not Being Ready on 
the Time-of-the-Essence Date and Was Therefore 

Not Entitled to a Return of the 
Downpayment/Plaintiff's "Tortious-Interference-with-

Contract" Cause of Action Against Brokers 
Dismissed Because Sellers Did Not Breach the 

Contract 
  
  
In finding plaintiff was not entitled to return of her 
downpayment because she was not ready to close on 
the "time-of-the-essence" date, the Second Department 
explained the relevant analytical criteria, as well as the 
elements of a tortious interference with contract cause of 
action: 
  

The sellers established, prima facie, that they 
were ready, willing, and able to perform on the 
time-of-the-essence closing date, and that the 
plaintiff lacked a lawful excuse for her failure to 
close ... . In opposition, the plaintiff failed to raise 
a triable issue of fact ... . Accordingly, the sellers 

established that they did not breach the contract 
and that the plaintiff was not entitled to the return 
of her down payment ... . ... 
  
The plaintiff alleged that the brokers tortiously 
interfered with the contract between the plaintiff 
and the sellers. The elements of a cause of action 
for tortious interference with contract are (1) a 
valid contract between the plaintiff and a third 
party; (2) the defendant's knowledge of that 
contract; (3) the defendant's intentional 
procurement of the third party's breach of that 
contract; and (4) damages ... . Here, the brokers 
established their prima facie entitlement to 
judgment as a matter of law by submitting 
evidence demonstrating that the third-party, i.e., 
the sellers, did not breach the contract; rather, the 
plaintiff breached the contract when she did not 
appear on the time-of-the-essence closing date. 
In opposition, the plaintiff failed to raise a triable 
issue of fact. Iacono v Pilavas, 2015 NY Slip Op 
01418, 2nd Dept 2-18-15 
 

 
REAL PROPERTY/BONA FIDE PURCHASER 

  
Purchaser of Real Property, Who Is Aware of a 

Pending Lawsuit Involving the Property When the 
Purchase Is Made, Is Bound By the Outcome of the 

Lawsuit 
  
The Second Department noted that a purchaser of real 
property who is aware of a pending lawsuit involving the 
property is bound by the outcome of that suit: 
  

A purchaser of real property who has actual 
knowledge of a pending lawsuit with respect to 
the property is bound by the consequences of that 
lawsuit ..., except in circumstances not relevant in 
this case ... . DeMaio v Capozello, 2015 NY Slip 
Op 00719, 2nd Dept 1-28-15 
 
 
 

REAL PROPERTY/EVIDENCE 
  

Criteria for Interpreting Ambiguous Property 
Descriptions in Old Deeds Explained and Applied 

  
The Third Department explained the analytical criteria for 
determining the location of boundary lines using old 
deeds which exhibit some ambiguity (thus allowing 
reference to extrinsic evidence).  The court explained 
that a hand-written, signed deed was preferred over a 
subsequent, unsigned type-written description of the 
property, and that the amount of acreage is the least 
reliable type of property description: 
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We agree with Supreme Court that as between 
the handwritten and typed versions of the April 
1885 deed, the handwritten deed is the best 
evidence of the grantors' intent, as it is the signed 
original instrument by which the disputed property 
was conveyed, while the typed version is an 
unsigned copy created decades later by an 
unknown transcriber (see Jerome Prince, 
Richardson on Evidence §§ 10-101, 10-102 
[Farrell 11th ed 1995]). We further agree with the 
court that the disputed mark following the phrase 
"more or less" in the handwritten deed appears to 
be a comma; although it is oddly located on the 
line below the phrase "more or less" and outside 
the document's left margin, it has the same shape 
as other commas in the deed, including a mark 
just before the phrase "more or less," which the 
parties agree is a comma and which is 
represented by a comma in the typed version. 
Nevertheless, the questionable nature of the 
disputed mark creates an ambiguity that may be 
clarified by considering extrinsic evidence of the 
grantors' intent ... . * * * 
  
Where ... discrepancies exist in property 
descriptions, "the rules of construction require that 
resort be had first to natural objects, second to 
artificial objects, third to adjacent boundaries, 
fourth to courses and distances and last to 
quantity" ... . According to these rules, a public 
highway or other artificial monument takes 
precedence over the amount of acreage specified 
in a deed, as "quantity is the least reliable of all 
descriptive particulars" ... . Shattuck v Laing, 
2015 NY Slip Op 00413, 3rd Dept 1-15-15 
  

 
REAL PROPERTY/HOMEOWNERS' 

ASSOCIATION 
  

Restrictive Covenants in Homeowners' 
Association's Declaration Do Not Apply to Land 
Along a Road Which Had Been Dedicated by the 

Association to the Town 
  
The Third Department determined a homeowners' 
association (HPHA) could not restrict the placement of a 
political sign on property along a road which had been 
dedicated to the town.  Because there was no evidence 
the HPHA reserved the right to regulate signs on the 
strip of land transferred to the town, the HPHA had no 
authority to prohibit the placement of a sign on the land: 
  

Respondents contend that, although Hudson 
Pointe, Inc. dedicated land to the Town for the 
purpose of maintaining the roads within the 
development, such dedication was subject to the 
restrictive covenants contained in HPHA's 
Declaration. Thus, according to respondents, 

although petitioners' political signs were located 
on Town property, HPHA maintained the authority 
to enforce its sign restriction on this public land. 
Generally, the process of dedication is "of the 
nature of a gift by a private owner to the public" 
..., and dedication requires, among other things, 
"absolute relinquishment to public use by the 
owner" .... Thus, a town may acquire a road in fee 
through dedication "when there has been a 
complete surrender to public use of the land by 
the owners, acceptance by the town, and some 
formal act [by public authorities] adopting the 
highway . . . coupled with a showing that the road 
was kept in repair or taken in charge by public 
authorities" (...see Highway Law § 171///). 

  
While the record is devoid of evidence of the 
Town's acceptance of ownership of the roads 
within the development, the parties do not dispute 
that the land in question is owned by the Town 
through dedication. The 1997 deed conveying 
certain property within the development from 
Hudson Pointe, Inc. to the Town, contained in the 
record, does not explicitly reserve to HPHA or 
Hudson Pointe, Inc. any interest in the conveyed 
property. In the absence of such reservation, 
respondents lack the authority to enforce HPHA's 
sign restriction on Town land as a matter of law ... 
. Matter of Jasinski v Hudson Pointe 
Homeowners Assn Inc, 2015 NY Slip OP 
00274, 3rd Dept 1-8-15 

   
 

REAL PROPERTY/TENANTS IN COMMON 
  

Presumption Tenants-In-Common Share Equally Can 
Be Rebutted 

  
The First Department noted that the presumption that 
tenants-in-common share equally in the common 
tenancy, that presumption can be rebutted: 
  

"While there is a presumption that tenants-in-
common share equally in their common tenancy, 
such a presumption may be rebutted if the facts 
show that they hold the tenancy in unequal 
shares. A court acting in equity may take into 
account the amounts invested in the property by 
the respective tenants in determining the shares 
to which they are entitled" ... . Here, the court 
properly considered defendant's undisputed 
testimony that she alone contributed all of the 
funds utilized to purchase and maintain the 
property, and that she resided in the home since 
its purchase.  Ampratwum v Appiah, 2015 NY 
Slip Op 01533, 1st Dept 2-19-15 
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REAL PROPERTY ACTIONS AND 
PROCEEDINGS LAW/REAL PROPERTY 

LAW/UNDERWATER LAND 
  

Underwater Land Is Appurtenant to Adjacent Upland 
  
The Fourth Department determined defendant had no 
ownership rights in underwater land appurtenant to 
plaintiffs' upland property: 
  

...[T]he court properly considered the deeds 
submitted by plaintiffs in support of their motion. 
All of those deeds, with the exception of 
defendant's own quitclaim deed, are more than 10 
years old and therefore are "prima facie evidence 
of their contents" (CPLR 4522...). With respect to 
defendant's quitclaim deed, plaintiffs' attorney 
swore to its authenticity ..., and defendant herself 
relies on that deed in opposition to plaintiffs' 
motion. 
  
...[E]ven with navigable waterways, "when land 
under water has been conveyed by the state to 
the owner of the adjacent uplands, the lands 
under water so conveyed become appurtenant to 
the uplands, and will pass by a conveyance of the 
latter without specific description" ... . Here, 
regardless of whether title to the underwater land 
merges and passes with title to adjacent uplands, 
or is conveyed separately, plaintiffs met their 
initial burden. Although the State initially 
conveyed uplands and underwater land to 
Charles Smyth by separate deeds, the 
underwater land thereafter passed appurtenant to 
Smyth's uplands, including by deeds to plaintiffs 
and several other landowners on North Bay, but 
not to defendant. Even if the underwater land 
could be conveyed only separately, it would have 
passed to Smyth's heirs and devisees, not directly 
to defendant. Kernan v Williams, 2015 NY Slip 
Op 01122, 4th Dept 2-6-15 

 
 

REAL PROPERTY LAW/EASEMENTS 
  

Question of Fact Re: the "Hostility" Element of a 
Prescriptive Easement 

  
In finding that the prescriptive easement cause of action 
should not have been dismissed, the Third Department 
explained the proof requirements: 
  

A party claiming a prescriptive easement must 
show, by clear and convincing evidence, that the 
use of the easement was open, notorious, hostile 
and continuous for a period of 10 years ... . 
Although the element of hostility is presumed 
upon a showing of the other elements, where "the 

relationship between the parties is one of 
neighborly cooperation and accommodation," no 
such presumption arises and, rather, permission 
will be inferred ... . "Generally, the question of 
implied permission is one for the factfinder to 
resolve" ... . 

  
Here, the evidence submitted on the summary 
judgment motions indicates that a neighborly 
relationship existed between plaintiff, individually, 
the Trust's tenants and defendants' predecessors 
in title. However, inasmuch as there is no 
evidence of express permission granted to use 
defendants' property, and the relevant parties are 
not "related by blood or part of a select group of 
friends," summary judgment dismissing the claim 
for a prescriptive easement on the ground that 
plaintiff was unable to establish hostility was not 
warranted ... . Gulati v O'Leary, 2015 NY Slip 
Op 01693, 3rd Dept 2-26-15 

 
  

Criteria for Implied Easement, Express Easement, 
Easement by Necessity and Prescriptive Easement 

Explained 
  
In considering whether a turnaround area was the 
subject of an easement, the Fourth Department found 
that the criteria for an implied easement, express 
easement, and easement by necessity were not met, but 
a question of fact about the existence of an easement by 
prescription had been raised.  The court described the 
criteria for each: 
  

..."[A] grantee claiming an easement implied by 
existing use must establish: (1) a unity and 
subsequent severance of title with respect to the 
relevant parcels; (2) that during the period of unity 
of title, the owner established a use in which one 
part of the land was subordinated to another; (3) 
that such use established by the owner was so 
continuous, obvious, and manifest that it indicated 
that it was meant to be permanent; and (4) that 
such use affects the value of the estate conveyed 
and that its continuation is necessary to the 
reasonable beneficial enjoyment of the estate 
conveyed" ... . "Stated another way, [a]n implied 
easement will arise "upon severance of 
ownership when, during the unity of title, an 
apparently permanent and obvious servitude was 
imposed on one part of an estate in favor of 
another part, which servitude at the time of 
severance is in use and is reasonably necessary 
for the fair enjoyment of the other part of the 
estate" ' " ... . "Implied easements are not favored 
by the law and the burden of proof rests with 
[plaintiffs] to prove such entitlement by clear and 
convincing evidence"... . ... 
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With respect to the ... cause of action... for an 
express easement... we note that Real Property 
Law § 240 (3) provides in relevant part that 
"[e]very instrument creating [or] transferring . . . 
an estate or interest in real property must be 
construed according to the intent of the parties, so 
far as such intent can be gathered from the whole 
instrument, and is consistent with the rules of 
law." "The intent' to which the statute refers is the 
objective intent of the parties as manifested by 
the language of the deed; unless the deed is 
ambiguous, evidence of unexpressed, subjective 
intentions of the parties is irrelevant" ... . We 
conclude that defendants met their burden of 
establishing that the access easement in the deed 
to defendants from the owner of what was 
formerly the common properties did not grant to 
that owner express permission to use the 
turnaround ... . ...  
  
With respect to the ... cause of action, seeking an 
order determining that plaintiffs have an 
easement by necessity with respect to the 
turnaround, we note that "[t]he party asserting an 
easement by necessity bears the burden of 
establishing by clear and convincing evidence . . . 
that there was a unity and subsequent separation 
of title, and [ ] that at the time of severance an 
easement over [the servient estate's] property 
was absolutely necessary' . . . Significantly, the 
necessity must exist in fact and not as a mere 
convenience' . . . and must be indispensable to 
the reasonable use for the adjacent property"... . * 
* * 
  
To establish a prescriptive easement, plaintiffs 
must establish by clear and convincing evidence 
that the use of the turnaround was" adverse, open 
and notorious, continuous and uninterrupted for 
the prescriptive period' " of 10 years ... . The 
elements of a claim for an easement by 
prescription are similar to those of a claim for 
adverse possession, except that demonstration of 
exclusivity is not essential to a claim for easement 
by prescription ... . Thus, to establish an 
easement by prescription, plaintiffs must establish 
by clear and convincing evidence possession that 
was hostile and under a claim of right; actual; 
open and notorious; and continuous for the 
required period ... . Mau v Schusler, 2015 NY 
Slip Op 00052, 4th Dept 1-2-15 

 
 
 
 
 
 

REAL PROPERTY LAW/FRAUD/CONTRACT 
LAW 

  
Questions of Fact Raised About Whether Sellers' 

Representations on the Condition Disclosure 
Statement Claiming No Water-Related Problems on 
the Property Violated Real Property Law 462, 465, 

Constituted Fraud, and Constituted Breach of 
Contract 

  
The Fourth Department determined the sellers' 
representations on the condition disclosure statement 
created questions of fact about whether sellers violated 
Real Property Law 462 and 465, whether the sellers 
committed fraud, and whether the sellers breached the 
sales contract.  The sellers indicated on the condition 
disclosure statement that they had experienced no 
problems with standing water and water seeping into the 
basement.  There was evidence the sellers were aware 
of the existence of such water problems when they 
indicated on the form there had been none: 
  

Real Property Law § 462 (1) requires sellers of 
residential real property to "complete and sign a 
property condition disclosure statement" and to 
provide such statement to a prospective buyer 
"prior to the signing by the buyer of a binding 
contract of sale." Real Property Law § 462 sets 
forth the disclosure form, which instructs the seller 
to complete the form based upon his or her 
"ACTUAL KNOWLEDGE," and contains the 
seller's certification that "THE INFORMATION IN 
THIS PROPERTY CONDITION DISCLOSURE 
STATEMENT IS TRUE AND COMPLETE TO 
THE SELLER'S ACTUAL KNOWLEDGE AS OF 
THE DATE SIGNED BY THE SELLER." Where a 
seller provides a property condition disclosure 
statement and "willful[ly] fail[s] to perform the 
requirements" set forth in article 14 of the Real 
Property Law "[such] seller shall be liable for the 
actual damages suffered by the buyer in addition 
to any other existing equitable or statutory 
remedy" (Real Property Law § 465 [2]). * * * 
  
... [W]e conclude that plaintiff raised an issue of 
fact with respect to whether defendants knowingly 
misrepresented a material fact, i.e., the property's 
history of flooding and standing water, on the 
property condition disclosure statement ... . We 
likewise conclude that plaintiff raised an issue of 
fact with respect to whether he justifiably relied on 
defendants' alleged misrepresentations ... . * * * 
  
Although the provisions of a contract for the sale 
of real property are generally merged in the deed 
and therefore extinguished upon the closing of 
title ..., that rule does not apply " where the 
parties have expressed their intention that [a] 
provision shall survive delivery of the deed' " ... . 
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Here, the contract provides that "[a]ny claim 
arising from failure to comply with Paragraph[] 5 
[of the contract]," which encompasses 
defendants' representations in the property 
condition disclosure statement, "shall survive for 2 
years after the Closing or cancellation of this 
Contract" ... . In any event, we note that "the 
merger doctrine [is] inapplicable where, as here, 
there exists a cause of action based upon fraud" 
... . Sicignano v Dixey, 2015 NY Slip Op 00054, 
4th Dept 1-2-15 
 
 

REAL PROPERTY 
LAW/MORTGAGES/MORTGAGE 

FORECLOSURE 
  

Deed Was Not a "Deed in Lieu of Foreclosure;" Deed 
Therefore Did Not Transfer Title; Mortgagor's 

Interest Can Be Extinguished Only by Foreclosure  
  
The First Department determined a deed constituted a 
mortgage pursuant to Real Property Law 320, and was 
not a "deed in lieu of foreclosure."  Therefore the deed 
recorded by the defendants did not transfer ownership to 
them and defendants must foreclose on the mortgage to 
extinguish the mortgagor's interest: 
  

Real Property Law § 320 codifies the well-settled 
common law principle "that the giving of a deed to 
secure a debt, in whatever form and however 
structured, creates nothing more than a 
mortgage" ... . The statute does not require a 
conclusive showing that the transfer was intended 
as security; rather, it is sufficient that the 
conveyance appears to be intended only as "a 
security in the nature of a mortgage" ... . 

  
Therefore, as the motion court properly found, 
"The holder of a deed given as security must 
proceed in the same manner as any other 
mortgagee — by foreclosure and sale — to 
extinguish the mortgagor's interest" ... . This 
conclusion holds true because the mortgagor has 
the right of redemption, and that right cannot be 
waived or abandoned by any stipulation of the 
parties, even if the waiver is embodied in the 
mortgage ... . Patmos Fifth Real Estate Inc v 
Mazl Bldg LLC, 2015 NY Slip OP 00278, 1st 
Dept 1-8-15 
 
 
 
 
 
 
 
 
 

REAL PROPERTY TAX LAW 
  

Wrong Valuation Date Did Not Require Striking of 
Appraisal Report/Presumption of the Validity of the 
Town's Assessment Rebutted by Appraisal Report 

  
The Third Department determined Supreme Court 
properly considered petitioner's appraisal, despite the 
wrong valuation date, and properly reduced the tax 
assessment. The Third Department explained the criteria 
for striking an appraisal (not met here) and the proof 
required to rebut the presumption of the validity of the 
town's assessment (proof-requirement met here): 
  

...[P]etitioner's appraiser erred in initially using a 
valuation date of March 1, 2011 rather than July 
1, 2010 in his report. Nevertheless, Supreme 
Court was not required to strike the report. 
  
An appraisal report may be stricken for use of an 
incorrect valuation date if the use of the correct 
date would have resulted in a different estimated 
valuation ... . In that regard, this Court has held 
that an appraisal report need not be stricken if the 
appraiser credibly testifies that the "report would 
not have differed" if the correct valuation date had 
been used ... . We explained that a six-month 
difference was a "minor deviation in valuation 
dates" that caused "no prejudice to [the] 
respondents . . . so as to warrant striking [the] 
report" ... . Here, petitioner's appraiser testified 
that the change in the valuation date did not result 
in a different final value. Petitioner's appraisal 
"report was supported by ascertainable and 
verifiable data" and, thus, "any questions 
regarding the propriety of [the] assessment would 
affect only the weight accorded to the appraisal 
by the court and did not undermine the validity of 
the entire appraisal" ... . 
  
Similarly lacking in merit is respondents' argument 
that petitioner did not overcome the presumptive 
validity of the tax assessment. Inasmuch as "a 
rebuttable presumption of validity attaches to the 
valuation of property made by the taxing 
authority" ..., a petitioner "[i]n an RPTL article 7 
tax certiorari proceeding . . . challenging the 
accuracy of an assessment bears the initial 
burden of coming forward with substantial 
evidence that the property was overvalued by the 
assessor" ... . "Substantial evidence is a minimal 
threshold standard that simply 'requires that [a] 
petitioner demonstrate the existence of a valid 
and credible dispute regarding valuation . . .'" ... . 
A taxpayer most often meets this burden through 
submission of "a detailed, competent appraisal 
based on standard, accepted appraisal 
techniques and prepared by a qualified appraiser" 
... . Matter of Gran Dev LLC v Town of 
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Davenport Bd of Assessors, 2015 NY Slip Op 
00424, 3rd Dept 1-15-15 
 

  
For Each Year the Business Investment Exemption 
from Real Property Tax Law Is Sought, a Separate 

Application Must Be Made 
  
The Third Department determined Supreme Court erred 
when it ruled petitioner, the owner of commercial real 
property, did not need to apply for a business investment 
property tax exemption (Real Property Tax Law [RPTL] 
485-b) each year for which the exemption is 
sought.  Supreme Court had granted the exemption for 
several years based upon one application: 
  

We are mindful that an RPTL 485-b exemption 
may be obtained upon a single application ... . 
The separate point here, however, is that property 
owners must preserve their right to relief through 
annual challenges to the assessment pending a 
determination of the original assessment 
challenge. Since petitioner failed to do so here, 
Supreme Court lacked jurisdiction to direct the 
District to refund payments made based on the 
2009 through 2011 assessments ... . Matter of 
Highbridge Broadway LLC v Assessor of the 
City of Schenectady, 2015 NY Slip Op 00682, 
3rd Dept 1-29-15 
 
 

Commercial Property Overvalued---Evidentiary 
Criteria Explained In Some Depth 

  
The Fourth Department determined three commercial 
properties had been overvalued for real property tax 
purposes.  The court discussed the relevant evidentiary 
criteria in considerable depth: 
  

...[P]etitioners met their initial burden of 
presenting "substantial evidence that the 
propert[ies were] overvalued" ..., thereby rebutting 
the "presumption of validity [that] attaches to the 
valuation of property made by the taxing 
authority" ... . "In the context of tax assessment 
cases, the substantial evidence' standard merely 
requires that petitioner demonstrate the existence 
of a valid and credible dispute regarding 
valuation" ... . "The ultimate strength, credibility or 
persuasiveness of petitioner's arguments are not 
germane during this threshold inquiry" ... . Here, 
petitioners submitted appraisals by a qualified 
expert who valued the subject properties utilizing 
the income capitalization approach to valuation, 
which is "generally regarded as the preferred 
method for determining the value of income-
producing propert[ies]" such as those at issue in 
this case .... Further, the appraisals "contained 
documentation and calculations to support the 
underlying methodolog[y] and the ultimate 

valuation" ... . "The fact that some aspects of [the 
expert]'s valuation methodology may be subject to 
question goes to the weight to be accorded the 
appraisal[s] and not to the threshold issue of 
whether petitioner[s] produced substantial 
evidence to rebut the presumption of validity' ... .  
  
... It is well established that "valuation [is] largely a 
question of fact, and the [trial] courts have 
considerable discretion in reviewing the relevant 
evidence as to the specific propert[ies] before 
them" ... . "As a general rule, actual rental income 
is often the best indicator of value" ... , although 
actual income " may be disregarded where it does 
not reflect full value' " ... . Here, there is no 
evidence that the rents petitioners charged were 
arbitrary or the result of collusion or self-dealing 
..., and respondents "failed to establish that the 
actual income was not reflective of the market for 
the years under review" ... . * * * 
  
"The ultimate purpose of valuation . . . is to arrive 
at a fair and realistic value of the property 
involved" ... . The income capitalization approach 
to valuation "rests on the proposition that the 
value of income-producing property is the amount 
a willing buyer, desiring but not compelled to 
purchase it as an investment, would be prepared 
to pay for it under ordinary conditions to a seller 
who desires, but is not compelled, to sell . . . That 
amount will depend on the net income the 
property will likely produce inasmuch as the 
purchase price represents the present worth of 
anticipated future benefits" ... . Here, the " net 
income the property will likely produce' " ..., at 
least for the next 30 years, is the amount of the 
ground lease. Matter of Techniplex III v Town & 
Vil of E Rochester, 2015 NY Slip Op 01101, 4th 
Dept 2-6-15 

  
 

Criteria for "Charitable" Exemption to Real Property 
Tax for Provider of Housing for the Elderly Explained 
  
In finding there were questions of fact about whether 
petitioner, a provider of housing for the elderly, qualified 
for the "charitable" property tax exemption pursuant to 
Real Property Tax Law (RPTL) 420-a, the Third 
Department explained the relevant criteria: 
  

The "critical factor" in determining whether a 
facility used for housing the elderly qualifies for an 
exemption by virtue of being "charitable" is 
whether the facility subsidizes rent or charges 
less than fair market rental rates ... . 
Consideration is given to whether the facility 
retains the ability to terminate a resident's lease 
for nonpayment, whether residents are charged 
for supplemental services and the number of 
residents who are dependent on government 
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benefits ... . Simply providing housing for elderly 
low-income individuals does not constitute a 
charitable purpose ... . Matter of The Church Aid 
of the Prot Episcopal Church in the Town of 
Saratoga Springs Inc v Town of Malta 
Assessor, 2015 NY Slip Op 01689, 3rd Dept 2-
26-15 
 
 

REAL PROPERTY TAX 
LAW/BANKRUPTCY/IN REM 

FORECLOSURE/LANDLORD-TENANT 
  

Tenant's Filing for Bankruptcy Precluded County 
from Proceeding with Efforts to Collect on a 

Property Tax Lien 
  
The Fourth Department determined the county properly 
concluded it could not proceed to collect on a tax lien 
after the tenant in the relevant property filed for 
bankruptcy: 
  

The Village contends that the County used an 
improper basis for its determination to withdraw 
the properties from the in rem foreclosure 
proceeding and to cancel the tax liens, i.e., the 
bankruptcy proceeding filed by plaintiff's tenant. 
Although the County does not explicitly respond 
to the Village's contention that the bankruptcy 
petition of plaintiff's tenant did not operate to stay 
the in rem proceeding because plaintiff is the 
property owner, we nevertheless reject that 
contention. "[A] leasehold, like all other interests 
of the debtor, immediately becomes property of 
the [debtor's] estate whenever bankruptcy relief is 
sought" ... . Thus, the tenant's petition operated 
as a stay to "enforce any lien against property of 
the estate" (11 USC § 362 [a] [4]). We therefore 
conclude that the County properly determined that 
the in rem foreclosure proceeding with respect to 
the subject parcels was stayed pursuant to RPTL 
1140 (1), and properly withdrew those parcels 
from the proceeding. Herkimer County Indus 
Dev Agency v Village of Herkimer, 2015 NY 
Slip Op 00053, 4th Dept 1-2-15 

  

 
 
 
 
 
 
 
 
 
 

REAL PROPERTY TAX 
LAW/CONSTITUTIONAL LAW/FOURTH 

AMENDMENT RIGHTS 
  

In Proceedings Seeking the Reduction of Tax 
Assessments, Court Should Not Have Ordered the 

Inspection of the Interior of the Homes---The 
Assessor Did Not Demonstrate Interior Inspections 

Were Necessary for the Defense and Did Not 
Demonstrate the Need for the Inspections 

Outweighed the Homeowners' Fourth Amendment 
Privacy Rights 

  
  
The Fourth Department determined Supreme Court 
should not have ordered inspections of the interior of 
homes in proceedings where homeowners challenged 
the tax assessments of their properties: 
  

"Because discovery tends to prolong a case, and 
is therefore inconsistent with the summary nature 
of a special proceeding, discovery is granted only 
where it is demonstrated that there is need for 
such relief" ... . Here, in order for "respondents to 
establish their entitlement to conduct . . . interior 
inspection[s] of the petitioner[s'] home[s] for 
purposes of appraisal, in the absence of the 
petitioner[s'] consent, . . . respondents bore the 
burden of demonstrating that [each] particular 
inspection [was] reasonable' " ..., and " that 
interior inspections were necessary to prepare 
their defense' " ... . We agree with petitioners that 
respondents failed to make the required showing 
that interior inspections were reasonable and 
necessary to prepare their defense ... . * * * 
  
In addition to establishing that their request for 
interior inspections was reasonable and 
necessary to prepare their defense, respondents 
were also required to show that their interest in 
conducting them outweighed petitioners' Fourth 
Amendment privacy rights ... . In determining 
whether respondents made such a showing, the 
court was required to "balanc[e] respondents' 
need for interior inspections [of the homes] 
against the invasion of petitioners' privacy 
interests that such inspections would entail" ... . 
Upon our review of the record, we conclude that 
respondents failed to establish that their interest 
in interior inspections outweighed petitioners' 
Fourth Amendment privacy rights ... . Matter of 
Aylward v Assessor, City of Buffalo..., 2015 NY 
Slip Op 01065, 4th Dept 2-6-15 
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REAL PROPERTY TAX 
LAW/ENVIRONMENTAL LAW 

  
Biogas Facility Which Is Located on a Farm and 
Which Produces Electricity from Manure Is Not 

Entitled to a Tax Exemption Pursuant to the Former 
Version of RPTL 483-a 

  
Petitioners use manure produced on petitioners' dairy 
farm to generate electricity in a biogas facility.  The 
electricity is used to operate the farm and is sold to the 
grid. The Fourth Department determined petitioners 
were not entitled to a tax exemption for the biogas facility 
because it was not a "manure storage and handling" 
facility within the meaning of the former statute (Real 
Property Tax Law [RPTL] 483-a).  The court further 
determined that new version of the statute, by its explicit 
terms, cannot be applied retroactively: 
  

...[P]etitioners contend that the facility is entitled 
to a tax exemption pursuant to RPTL 483-a 
(former [1]) because it is a "manure storage and 
handling" facility as contemplated by that statute. 
We reject that contention. Inasmuch as 
petitioners' contention involves "a question of 
statutory interpretation, we turn first to the plain 
language of the statute[] as the best evidence of 
legislative intent" ... . The former version of the 
statute provided that "[s]tructures permanently 
affixed to agricultural land for the purpose of 
preserving and storing forage in edible condition, 
farm feed grain storage bins, commodity sheds, 
manure storage and handling facilities, and bulk 
milk tanks and coolers used to hold milk awaiting 
shipment to market shall be exempt from taxation, 
special ad valorem levies and special 
assessments" (RPTL 483-a [former (1)]). We 
conclude that the anaerobic digester facility is not 
a "manure storage and handling" facility as 
contemplated by RPTL 483-a (former [1]) 
because the facility is not used simply to store 
and handle manure. Petitioners' facility uses an 
anaerobic digester to produce biogas from the 
manure, which is then used to generate 
electricity, and the statute does not provide a tax 
exemption for an anaerobic digester or an 
electrical generator. Notably, another provision of 
RPTL article 4 defines the term "farm waste 
generating equipment" as "equipment that 
generates electric energy from biogas produced 
by the anaerobic digestion of agricultural waste" 
(RPTL 487 [1] [e]), but such equipment was not 
included among the enumerated structures in 
RPTL 483-a (former [1]). Furthermore, "words 
employed in a statute are construed in connection 
with, and their meaning ascertained by reference 
to the words and phrases with which they are 
associated" (McKinney's Cons Laws of NY, Book 
1, Statutes § 239 [a]), and the plain language of 
RPTL 483-a (former [1]) establishes that the tax 

exemption is applicable to structures used for the 
storage of agricultural materials, and not to 
structures used for the generation of 
energy. Matter of Synergy LLC v KIbler, 2015 
NY Slip Op 00038, 4th Dept 1-2-15 
  
 

REAL PROPERTY TAX LAW/TRUSTS AND 
ESTATES/CIVIL PROCEDURE/STATUTE OF 

LIMITATIONS 
  

Charitable Trust's Challenge to Tax Foreclosure 
Time-Barred---Four-Month Statute of Limitations 

Applies to Action for Declaratory Judgment---RPTL, 
not the EPTL, Controls 

  
The Third Department determined the action challenging 
the tax foreclosure on parcels of land owned by a 
charitable trust set up to hold land for Native Americans 
must be dismissed as time-barred.  The court further 
determined that County Court had subject matter 
jurisdiction because the matter was subject to the Real 
Property Tax Law (RPTL), not the Estates Powers and 
Trust Law (EPTL), and there was, therefore, no 
requirement that the Attorney General be notified of the 
tax foreclosure proceedings: 
  

Under RPTL article 7, a property owner claiming 
to be aggrieved by an assessment of real 
property on the basis that the assessment is 
excessive, unequal or unlawful, or that the 
property is misclassified, may file a petition 
challenging the assessment, but "such a 
proceeding shall be commenced within thirty days 
after the final completion and filing of the 
assessment roll containing such assessment" 
(RPTL 702 [2]; see RPTL 704 [1]; 706 [1]). Where 
a party is alleging that the assessment is void — 
either through a challenge to the methodology of 
assessment or the jurisdiction of the taxing 
authority to assess particular property — the party 
may instead bring a proceeding pursuant to CPLR 
article 78 or a declaratory judgment action ... . 
Both of those options are governed by a four-
month statute of limitations ... . The Court of 
Appeals has expressly rejected plaintiffs' 
argument that, because the property is allegedly 
mandatorily exempt from taxes, the assessment 
is illegal and void and may be challenged at any 
time ... . Plaintiffs concede that they had notice of 
the Town's determination regarding the taxable 
status of the parcels, and filed a grievance to 
administratively challenge the tax bills when the 
property was first listed as not tax exempt, but 
they failed to appeal when the Town denied the 
grievance. Plaintiffs did not file any further 
grievances, actions or proceedings until they 
commenced this action more than a year after the 
final foreclosure proceeding was concluded. 
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Accordingly, while an action for declaratory 
judgment was a proper method, the statute of 
limitations bars plaintiffs' challenges to their tax 
assessments ... . Turtle Is Trust v County of 
Clinton, 2015 NY Slip Op 01698, 3rd Dept 2-26-
15 
 

 
STIPULATION OF 

SETTLEMENT/CONTRACT LAW 
  

Criteria for Vacation of a Stipulation of Settlement 
Not Met 

  
In finding that the motion to vacate a stipulated 
settlement was properly denied, the Second Department 
explained the relevant analytical criteria: 
  

"Settlements entered into in open court are 
binding and are not lightly cast aside" ... . A 
stipulation is an independent contract which is 
subject to basic principles of contract law ... . 
"Only where there is cause sufficient to invalidate 
a contract, such as fraud, collusion, mistake or 
accident, will a party be relieved from the 
consequences of a stipulation made during 
litigation" ... . Mortgage Elec Registration Sys 
Inc v Kontarinis, 2015 NY Slip Op 01430, 2nd 
Dept 2-18-15 

  
 

 
TAX LAW/AD VALOREM TAX/COUNTY 

LAW/MUNICIPAL LAW 
  

County (Nassau) Must Indemnify Special Districts 
for Ad Valorem Tax Refunds Paid by the Special 

Districts 
  
The Second Department determined that special districts 
(sanitation and garbage) which were obligated to refund 
ad valorem taxes wrongly collected from the New York 
Water Service Corporation were entitled to be 
reimbursed by the county: 
  

... "[P]ursuant to the County Guaranty, the County 
is liable for refunds of tax payments made in 
connection with levies for special ad valorem 
taxes" ... . We have also held that "special ad 
valorem levies are not assessments for benefit' 
within the meaning of former Nassau County 
Administrative Code § 6-26.0(b)(3)(a)-(b) and, 
thus, they cannot be charged back to the special 
districts in the following tax year" ... . ...[T]he 
County entities must indemnify the special 
districts for any refunds paid by the special 
districts ... . New York Water Serv Corp v 

Supervisor of Town of Oyster Bay, 2015 NY 
Slip Op 01431, 2nd Dept 2-18-15 

 
 

TRUSTS AND ESTATES 
  

Proof Insufficient to Demonstrate Will Drafted and 
Signed a Few Days Before Death Reflected 

Decedent's Intentions 
  
The Third Department affirmed Surrogate's Court's 
denial of the admission of a will to probate.  The will was 
drafted and signed a few days before decedent's death 
and changed the disposition of property.  The court 
described the proof necessary to authenticate a will and 
determined the proof was insufficient to link the most 
recent will to decedent's intentions: 
  

"In order for a will to be duly executed and 
attested in New York, the testator must sign the 
document at the end; the testator must sign or 
acknowledge the signature in the presence of the 
attesting witnesses; the testator must declare to 
each of the attesting witnesses that the 
instrument is his or her will; and there must be 
two attesting witnesses who shall, within 30 days, 
attest the testator's signature and, at the request 
of the testator, sign their names and affix their 
residence addresses" (...see EPTL 3-2.1). Before 
admitting a will to probate, Surrogate's Court must 
be satisfied that the will has been validly executed 
(see SCPA 1408 [1]...), "that the mind of the 
testator accompanied the act, and that the 
instrument executed speaks his [or her] language 
and really expresses his [or her] will" ... . The 
proponent of a will bears the burden of proving its 
validity by a preponderance of the evidence ... . * 
* * 
  
In light of the uncertainty surrounding the drafting 
and execution of this will, we decline to disturb the 
decree of Surrogate's Court denying admission of 
the will to probate ... . Matter of Walker, 2015 NY 
Slip Op 00271, 3rd Dept 1-8-15 
 

 
TRUSTS AND ESTATES/ADEMPTION 

  
Principles of Ademption Applied to Property 

Transferred Out of the Estate 
  
The Third Department found the doctrine of ademption 
applicable to the lifetime transfer of property which 
divested the testator of ownership: 
  

[The principles of ademption] are set forth in 
EPTL 3-4.3, which states that "[a] conveyance, 
settlement or other act of a testator by which an 
estate in his property, previously disposed of by 
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will, is altered but not wholly divested does not 
revoke such disposition, but the estate in the 
property that remains in the testator passes to the 
beneficiaries pursuant to the disposition. 
However, any such conveyance, settlement or 
other act of the testator which is wholly 
inconsistent with such previous testamentary 
disposition revokes it." Ademption will not lightly 
be found under EPTL 3-4.3, which is construed 
strictly given that its terms permit a testator to 
nullify dispositions without engaging in the 
elaborate formalities ordinarily required to revoke 
his or her will, either in whole or in part ... . Matter 
of Braunstein, 2015 NY Slip Op 01703, 3rd 
Dept 2-26-15 

 
 

TRUSTS AND ESTATES/BREACH OF 
FIDUCIARY DUTY/FRAUD/CIVIL 

PROCEDURE/STATUTE OF 
LIMITATIONS/WORKERS' COMPENSATION 

  
  

Re: Breach of Fiduciary Duty and Fraud Causes of 
Action---Application of the "Repudiation Rule" and 
the "Discovery Rule" to the Statute of Limitations 

Explained 
  
Plaintiff (a governmental agency charged with 
administering the workers' compensation system) 
brought this action against workers' compensation trusts 
alleging the trusts became insolvent because of 
defendants' misconduct. Plaintiff alleged breach of 
fiduciary duty, fraud, breach of contract and sought 
common law indemnification. The bulk of the decision is 
devoted to determining the timeliness of the actions. The 
decision addressed the "repudiation rule" and the 
"discovery rule" in fraud actions, as well as many other 
issues not summarized here: 
  

...[T]he repudiation rule, which provides that "the 
applicable statutory period . . . does not begin to 
run until the fiduciary has openly repudiated his or 
her obligation or the relationship has been 
otherwise terminated" ... . The Court of Appeals 
has instructed that, under the repudiation rule, 
"the time starts running when a successor 
[fiduciary] is put in place" ... . After the fiduciary 
"has yielded . . . to a successor, . . . [t]he running 
of the statute [of limitations] then begins, and only 
actual or intentional fraud will be effective to 
suspend it" ... . * * * ... [T]he repudiation rule acts 
as a toll of the limitations period for all misconduct 
committed by the fiduciary prior to repudiation of 
its obligation or termination of the relationship. In 
other words, all of the alleged misconduct prior to 
the severance date is included in the actionable 
portion of the claim. * * * 
  

...[A] portion of plaintiff's breach of fiduciary duty 
claim is grounded in its allegations that the ... 
defendants breached their fiduciary duties to the 
trusts by fraudulently concealing or 
misrepresenting the financial condition of the 
trusts, the danger of operating deficits and issues 
associated with underwriting deficiencies, and 
that [defendants] did so as part of a scheme to 
increase membership and thereby increase its 
own commissions. These are fraud allegations, 
and they are essential to this portion of the 
fiduciary duty claim. That is, the relevant portion 
of the claim is "based on fraud" and "there would 
be no injury but for the fraud" ... . As such, that 
portion of the fiduciary duty claim is subject to a 
six-year limitations period ... . * * * 
  
The "discovery rule" is found in CPLR 213 (8), 
which provides that claims based on fraud "must 
be commenced [within] the greater of six years 
from the date the cause of action accrued or two 
years from the time [a] plaintiff . . . discovered the 
fraud, or could with reasonable diligence have 
discovered it." It is settled that "[t]he inquiry as to 
whether a plaintiff could, with reasonable 
diligence, have discovered the fraud turns on 
whether the plaintiff was possessed of knowledge 
of facts from which [the fraud] could be 
reasonably inferred" ... . New York State 
Workers' Compensation Bd v Consolidated 
Risk Servs Inc, 2015 NY Slip Op 01699, 3rd 
Dept 2-26-15 

  
 

TRUSTS AND ESTATES/CIVIL 
PROCEDURE/STATUTE OF 

LIMITATIONS/"DEAD MAN'S" STATUTE 
(CPLR 4519)/EVIDENCE 

  
Constructive Trust Causes of Action Should Not 

Have Been Dismissed on the Merits, Criteria 
Explained (Some Constructive Trust Causes of 

Action Were Properly Dismissed as Time-Barred, 
However)/Procedure Re: Motion to Dismiss for 

Failure to State a Cause of Action 
Described/Application of Statute of Limitations to 

Constructive Trusts Explained/"Dead Man's" Statute 
Not Applicable to Certain Evidence, at Least at this 

Stage of the Proceedings 
  
The Fourth Department determined causes of action 
alleging the existence of constructive trusts on behalf of 
petitioners re: real property and stock owned by 
decedent should not have been dismissed on the 
merits.  (However, in a second related appeal addressed 
in the same decision, the Fourth Department determined 
the real-property constructive trust actions were time-
barred). Re: the company stock, respondent, the 
executor, alleged he was the sole owner but could not 
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support the allegation with documentary evidence. 
Petitioners alleged the stock should be distributed as 
one of the assets of decedent's estate.  The Fourth 
Department held that the petitioners had stated a valid 
constructive-trust cause of action. The court discussed in 
some depth the consideration of evidence submitted re: 
a motion to dismiss pursuant to CPLR 3211(a)(7), the 
nature of a constructive trust, the inapplicability of the 
"dead-man's" statute (CPLR 4519) to certain evidence, 
and the application of the six-year statute of limitations to 
constructive trusts.  With respect to the nature of 
constructive trusts, the court wrote: 
  

We agree with petitioners that the petition 
sufficiently states a cause of action for a 
constructive trust with respect to the NGR 
property, the Manitou Road property and NYSFC 
stock. "On a motion to dismiss pursuant to CPLR 
3211, the pleading is to be afforded a liberal 
construction . . . We accept the facts as alleged in 
the [petition] as true, accord [the petitioners] the 
benefit of every possible favorable inference, and 
determine only whether the facts as alleged fit 
within any cognizable legal theory . . . In 
assessing a motion under CPLR 3211 (a) (7), . . . 
a court may freely consider affidavits submitted by 
the [petitioner] to remedy any defects in the 
[petition] . . . and the criterion is whether the 
proponent of the pleading has a cause of action, 
not whether he has stated one' " ... . 

  
"[I]t is well settled that [a] constructive trust may 
be imposed when property has been acquired in 
such circumstances that the holder of the legal 
title may not in good conscience retain the 
beneficial interest . . . In order to invoke the 
court's equity powers, [a petitioner] must show a 
confidential or fiduciary relationship, a promise, a 
transfer in reliance thereon, a breach of the 
promise, and [the respondent's] unjust enrichment 
. . . Inasmuch as a constructive trust is an 
equitable remedy, however, courts do not rigidly 
apply the elements but use them as flexible 
guidelines . . . In this flexible spirit, the promise 
need not be express, but may be implied based 
on the circumstances of the relationship and the 
nature of the transaction" ... . 

  
The facts as alleged in the petition and set forth in 
the corresponding affidavits establish the 
existence of a confidential and fiduciary 
relationship between respondent and decedents. 
The facts with respect to the NGR and Manitou 
Road properties establish that respondent 
promised to pay decedents for the NGR property 
and to reconvey the Manitou Road property to 
decedents after it was subdivided by respondent. 
The petition further alleges that the properties 
were transferred to respondent as a result of 
those promises, and that respondent breached 

those promises and was thereby unjustly 
enriched. 

  
With respect to the NYSFC stock, the petition and 
corresponding affidavits allege that Anthony 
believed, until the day that he died, that he still 
owned the company and that respondent had 
made promises to "allow all of [decedents'] 
children to share in NYSFC." While the 
allegations of an express promise are lacking, 
"[e]ven without an express promise, . . . courts of 
equity have imposed a constructive trust upon 
property transferred in reliance upon a 
confidential relationship. In such a situation, a 
promise may be implied or inferred from the very 
transaction itself. As Judge Cardozo so eloquently 
observed: Though a promise in words was 
lacking, the whole transaction, it might be found, 
was "instinct with an obligation" imperfectly 
expressed' " (Sharp, 40 NY2d at 122). Based on 
the circumstances of the relationship between 
respondent and decedents and the nature of their 
multiple transactions, we conclude that there are 
sufficient facts from which we can conclude that 
there was an implied promise made by 
respondent to decedents; that the transfer of 
stock, if indeed there was a transfer, was made in 
reliance upon that promise; and that the promise 
was thereafter broken, resulting in an unjust 
enrichment to respondent. Matter of Thomas, 
2015 NY Slip Op 00017, 4th Dept 1-2-15 
 
 

TRUSTS AND ESTATES/FAMILY LAW/REAL 
PROPERTY 

  
The Second of Two Ceremonial Marriages Is 

Presumed Valid/Property Owned by Persons Not 
Legally Married, But Who Are Described as Married 

in the Deed, Own the Property as Tenants In 
Common with Right of Survivorship Pursuant to the 

Estates, Powers and Trusts Law (EPTL) 
  
The Second Department determined plaintiff's complaint 
was properly dismissed.  Decedent was plaintiff's mother 
by her mother's first marriage (in Haiti).  Plaintiff alleged 
that her mother's subsequent marriage to defendant (in 
the US) was void because her mother never divorced 
plaintiff's father. On that basis, plaintiff alleged that her 
mother and defendant owned real property as tenants in 
common, not tenants by the entirety, and therefore half 
of the property passed to her upon her mother's 
death.  The Second Department held that the second 
marriage was presumed valid and plaintiff did not rebut 
the presumption.  The court further noted that, even if 
decedent and defendant were not legally married, the 
property would have been owned as a joint tenants with 
right of survivorship, by virtue of Estates Powers and 
Trusts Law (EPTL) 6-2.2(d): 
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Where as here, there are two ceremonial 
marriages at issue, the second marriage is 
presumed valid, requiring proof from the 
challenger that the first marriage was not 
terminated ... . 

  
The existence of a rebuttable presumption in 
favor of the defendant established his entitlement 
to judgment as a matter of law ... . In opposition, 
the plaintiff failed to raise a triable issue of fact. 

  
Further, even if [plaintiff's mother] were not legally 
married to the defendant, the deed to the subject 
property nevertheless created a joint tenancy, 
with the right of survivorship ... . The deed to the 
subject property was executed in 1980. 
Accordingly, EPTL 6-2.2(d), as amended in 1975, 
governs ... . Pursuant to EPTL 6-2.2(d) "[a] 
disposition of real property . . . to persons who are 
not legally married to one another but who are 
described in the disposition as husband and wife 
creates in them a joint tenancy, unless expressly 
declared to be a tenancy in common." Joseph v 
Dieudonne, 2015 NY Slip OP 00338, 2nd Dept 
1-14-15 
 
 

TRUSTS AND ESTATES/LIFE 
ESTATE/REAL PROPERTY/UNJUST 

ENRICHMENT/WASTE 
  

Remainderman Was Entitled to the Tax and 
Insurance Payments Made on Behalf of the Holder of 

the Life Estate/Life Estate Should Have Been 
Extinguished as a Matter of Equity 

  
Plaintiff is the remainderman of defendant's life estate in 
real property.  Defendant refused to pay the real estate 
taxes and insurance for the property.  Plaintiff paid the 
taxes and insurance and sued for those payments and to 
have the life estate extinguished. The Second 
Department determined Supreme Court should have 
granted summary judgment to the plaintiff: 
  

"The essential inquiry in any action for unjust 
enrichment or restitution is whether it is against 
equity and good conscience to permit the 
defendant to retain what is sought to be 
recovered" ... . A plaintiff must show that (1) the 
other party was enriched, (2) at the plaintiff's 
expense, and (3) that it is against equity and good 
conscience to permit the other party to retain what 
is sought to be recovered ... . 

  
The plaintiffs established their prima facie 
entitlement to judgment as a matter of law on their 
first cause of action, which alleged unjust 
enrichment and sought restitution, and their 

second cause of action, which alleged waste and 
sought to extinguish the defendant's life estate. 
As life tenant, the defendant was obligated to pay 
the property taxes and hazard insurance on the 
subject property, and the intentional failure to do 
so constitutes waste ... . It is undisputed that the 
defendant intentionally failed to pay the property 
taxes and hazard insurance on the subject 
property, and he has clearly expressed his 
intention not to do so in the future. Under these 
circumstances, the remainder interest in the 
subject property is in constant danger of forfeiture 
in a tax lien sale, unless the plaintiffs continue 
paying the property taxes and hazard insurance 
premiums the defendant is otherwise obligated to 
pay. The plaintiffs therefore demonstrated, prima 
facie, that the defendant was unjustly enriched by 
the plaintiffs' payment of these expenses for the 
defendant, and that equity warrants extinguishing 
his life estate in the subject property. In 
opposition, the defendant failed to raise a triable 
issue of fact ... . Main Omni Realty Corp v 
Matus, 2015 NY Slip OP 00341, 2nd Dept 1-14-
15 
 

 
UNEMPLOYMENT INSURANCE 

  
Delivery Driver Was an Independent Contractor, Not 

an Employee 
  
The Third Department reversed the Unemployment 
Insurance Appeals Board and determined claimant was 
not an employee and therefore was not entitled to 
unemployment insurance benefits.  Claimant worked as 
a delivery person for a business (ADS) that transports 
lost luggage from airports to the owners of the luggage: 
  

Whether an employee-employer relationship 
exists "is a factual question to be resolved by the 
Board and we will not disturb its determination 
when it is supported by substantial evidence in 
the record" ... . "'While no single factor is 
determinative, control over the results produced 
or the means used to achieve those results are 
pertinent considerations, with the latter being 
more important'" ... . Upon reviewing the record 
here, we find that the requisite control is lacking. 

  
Claimant paid all of the expenses associated with 
his delivery work, including the lease of his 
vehicle, fuel, tolls, insurance, maintenance and 
his cell phone. For his services, claimant 
negotiated his own rate of pay and was paid a 
portion of the commission paid to ADS ... . No 
training was provided by ADS, nor did it impose 
any conditions on the way that claimant 
performed his work. Claimant spoke to the 
customer directly to determine delivery times and 
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was ultimately responsible for lost or damaged 
luggage. Moreover, under the parties' agreement, 
which designated him an independent contractor, 
claimant was permitted to hire other individuals to 
perform work, did not work a fixed schedule, had 
the right to accept or reject assignments and was 
free to work for any other company ... . Matter of 
Jennings..., 2015 NY Slip Op 01503, 3rd Dept 
2-19-15 
 

  
Motor-Route Newspaper Carriers Were Employees, 

Not Independent Contractors 
  
The Third Department determined motor-route 
newspaper carriers were employee, despited 
"independent contractor" characterization in the 
distribution agreement: 
  

"Whether an employer- employee relationship 
exists is a factual determination for the Board, 
and its decision will be upheld if supported by 
substantial evidence" ... . "While no single factor 
is determinative, control over the results produced 
or the means used to achieve those results are 
pertinent considerations, with the latter being 
more important" ... . 

  
Recently, in Matter of Armison [Gannett Co., 
Inc.— Commissioner of Labor] (122 AD3d 1101 
[2014]), this Court upheld a finding of an 
employer-employee relationship between Gannett 
and certain newspaper delivery persons. Here, as 
we did in Armison, we find that the requisite level 
of control was present to support the Board's 
finding of an employer-employee relationship. 
Claimant was required to make deliveries within 
set time frames and according to other conditions. 
Claimant was also required to be a licensed driver 
with a registered and insured vehicle, and was 
obligated to provide Gannett with a copy of her 
driver's license and proof of liability insurance. 
Additionally, under the terms of the distribution 
agreement, all substitutes were required to be 
licensed and insured. Claimant was provided a 
route set by Gannett and, if claimant was not 
available to deliver her route, she was responsible 
for finding a substitute. In the event that deliveries 
were not made by claimant, Gannett would use 
an employee to make the delivery and charge 
claimant a fee. Further, Gannett controlled other 
aspects of claimant's work, including prohibiting 
placing foreign materials on or in the publications. 
Claimant was also provided access to accident 
insurance from Gannett's policy. In light of the 
foregoing, and despite the existence of other 
evidence in the record suggestive of an 
independent contractor relationship — including 
the distribution agreement expressly designating 
claimant as an independent contractor — we find 

that substantial evidence supports the Board's 
determination that claimant was an employee ... 
. Matter of Hunter..., 2015 NY Slip Op 01509, 
3rd Dept 2-19-15 

  
  

Insurance Agent Was an Employee, Not an 
Independent Contractor 

  
The Third Department determined claimant, an 
insurance agent, was an employee of Aaron Casey 
Insurance, not an independent contractor, and, 
therefore, was entitled to unemployment insurance 
benefits: 
  

Whether an employee-employer relationship 
exists "is a factual question to be resolved by the 
Board and we will not disturb its determination 
when it is supported by substantial evidence in 
the record" ... . "While no single factor is 
determinative, control over the results produced 
or the means used to achieve those results are 
pertinent considerations, with the latter being 
more important" ... . 
  
... [C]laimant was required to work a minimum of 
30 hours per week, per a schedule set by Aaron 
Casey Insurance, and needed permission to take 
time off. In addition to servicing customers outside 
the office, claimant was responsible for 
performing in-office work, including answering 
phones and servicing walk-in customers. 
Claimant was paid an hourly wage plus 
commissions and was reimbursed for the costs 
associated with obtaining his insurance license. 
Additionally, claimant was provided training and 
was required to report back regarding sales leads, 
his work was reviewed by Aaron Casey Insurance 
and he had a sales quota and faced termination if 
it was not met. In our view, the foregoing is more 
than sufficient to support the Board's finding of an 
employment relationship, notwithstanding the 
existence of other proof that could support a 
contrary conclusion ... . Matter of Fahrson..., 
2015 NY Slip Op 01515, 3rd Dept 2-19-15 

  
 

Interpreter Working for Office of Court 
Administration Was an Employee, Not an 

Independent Contractor 
  
The Third Department determined claimant, a Spanish 
interpreter working for the Office of Court Administration 
(OCA), was an employee, not an independent 
contractor, but declined to extend the holding to others 
similarly situated: 
  

Whether an employer-employee relationship 
exists "is a factual issue for the Board to resolve 
and its decision will be upheld if supported by 
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substantial evidence" ... . "While no single factor 
is determinative, control over the results produced 
or the means used to achieve those results are 
pertinent considerations, with the latter being 
more important" ... . We find that substantial 
evidence supports the Board's decision that OCA 
exercised sufficient supervision, direction and 
control over this claimant's work activities to 
establish an employer-employee relationship, but 
decline to extend this holding to others "similarly 
situated."  
  
During the nearly 2½ years that claimant worked 
at the Bronx Family Court, she was required to 
work a set schedule from 9:30 a.m. to 4:30 p.m. 
... . When first assigned to that court, she was 
scheduled to report for a few weeks, but it was 
not long before claimant was scheduled monthly 
in advance ... . Although claimant did not have to 
accept assignments, once she was on the 
schedule, she could not take time off, nor was she 
allowed to send someone in her place ... ; if she 
knew she needed time off, she was expected to 
tell her supervisor in advance so she would not be 
put on the schedule ... . Upon arriving at work 
each morning, claimant reported to the senior 
court interpreter, who told her where to report. 
OCA set claimant's rate of pay ... and, upon 
reporting to the court, she was paid — by direct 
deposit into her personal checking account — 
whether or not she actually provided interpreting 
services ... . * * * Matter of Viau..., 2015 NY Slip 
Op 01691, 3rd Dept 2-26-16 
 
 

UNEMPLOYMENT INSURANCE/APPEALS 
  

Newspaper Carriers Were Employees Despite 
Reference to Them as Independent Contractors In 

Employment Agreement 
  
The Third Department affirmed the Appeal Board's 
determination that claimant newspaper-carrier was an 
employee, not an independent contractor. and therefore 
was entitled to unemployment insurance benefits, 
despite the "independent contractor" language in the 
contract: 
  

"Whether an employment relationship exists 
within the meaning of the unemployment 
insurance law is a question of fact, no one factor 
is determinative and the determination of the. . . 
[B]oard, if supported by substantial evidence on 
the record as a whole, is beyond further judicial 
review even though there is evidence in the 
record that would have supported a contrary 
conclusion" ... . "An employer-employee 
relationship exists when the evidence shows that 
the employer exercises control over the results 
produced or the means used to achieve the 

results [although] control over the means is the 
more important factor to be considered" ... . 

  
The evidence provided ample support for the 
Board's finding that [the employer] exercised 
control over significant aspects of the carriers' 
work and the means used to achieve timely and 
proper deliveries, and the Board's determination 
that the carriers were its employees is consistent 
with prior cases involving essentially similar facts 
... . ... "[a] different finding is not compelled by the 
existence of a written agreement that identifies 
claimant as an independent contractor" ... 
. Matter of Isaacs..., 2015 NY Slip Op 01215, 
3rd Dept 2-11-15 
 
 

UNEMPLOYMENT INSURANCE/LABOR 
LAW 

  
Teacher at a Community College Entitled to 

Unemployment Insurance Benefits---Teacher Was 
Offered Employment in the Next School Year But the 

Hours Were Drastically Reduced---Therefore the 
Teacher Did Not Receive "Reasonable Assurance of 

Continued Employment" within the Meaning of 
Labor Law 590(10) 

  
The Third Department determined claimant, who taught 
at a community college, did not receive "reasonable 
assurance of continued employment" during the next 
school year and therefore was eligible for unemployment 
insurance benefits.  Claimant had been offered 
employment for less than a third of the hours he had 
worked in the past school year: 
  

Labor Law § 590 (10) precludes professionals 
employed by educational institutions from 
receiving unemployment insurance benefits for 
periods between two successive academic years 
when the employer has provided them with a 
reasonable assurance of continued employment 
... . "A reasonable assurance . . . has been 
interpreted as a representation by the employer 
that substantially the same economic terms and 
conditions will continue to apply to the extent that 
the claimant will receive at least 90% of the 
earnings received during the first academic 
period" ... . Whether a claimant received a 
reasonable assurance of employment is a 
question of fact for the Board to resolve and its 
findings in this regard will be upheld if supported 
by substantial evidence ... . 

  
Here, claimant worked 150 hours during the 
2010-2011 academic year, but was only offered 
45 hours during the 2011-2012 academic year, 
limited to the 2011 fall semester. The employer 
did not specify any hours for the 2012 spring 
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semester either in its reappointment letter or 
notice advising claimant of his assignment, and 
claimant was offered significantly fewer hours 
during the 2011 fall semester than he had worked 
during the 2010 fall semester. Matter of 
Rosenbaum ..., 2015 NY Slip OP 00926, 3rd 
Dept 2-5-15 
 
 

USURY 
  

Interest Paid In Advance Should Not Be Deducted 
from the Face Amount of the Loan When 

Determining Interest Rate---Law of Usury Does Not 
Apply to Interest After the Maturity of the Note (Late 

Payments) 
  
The Third Department explained the law of usury as it 
related to interest paid in advance and interest after 
maturity of the note (late charges): 
  

The defense of usury requires clear and 
convincing evidence of a loan given with the 
intent to take interest in excess of the legal rate ... 
. As relevant here, a loan is usurious if the annual 
interest rate exceeds 16% (see General 
Obligations Law § 5-501 [1]; Banking Law § 14-a 
[1]). Defendant bases his claim of usury on his 
advanced interest payment, claiming that the 
annual interest rate should be calculated by 
dividing the total annual interest, $18,750, by the 
total received at closing, $115,625, resulting in an 
annual interest rate of 16.2%. However, the Court 
of Appeals has held that "interest on the whole 
amount of principal agreed to be paid at maturity, 
not exceeding the legal rate, may be taken in 
advance" ... . Thus, under the traditional method 
of computation as set forth in Band, the prepaid 
interest is not deducted from the face amount of 
the loan and defendant was charged a legal rate 
of 15% interest ... . Defendant's contention that 
the late charges incurred after the default should 
also be included in the calculation of interest is 
unavailing, because "[t]he defense of usury does 
not apply where the terms of a promissory note 
impose a rate of interest in excess of the statutory 
maximum only after maturity of the note" ... 
. Martell v Drake, 2015 NY Slip Op 00685, 3rd 
Dept 1-29-15 
  
 
 

 
 
 
 
 
 

VEHICLE AND TRAFFIC 
LAW/DEPARTMENT OF MOTOR 

VEHICLES/ADMINISTRATIVE LAW 
  

Regulation Mandating a 25-Year Look-Back for 
Relicensing (Driver's License) Is a Valid Exercise of 

the Department of Motor Vehicles' 
Authority/Regulation Was Correctly Applied to Deny 

Petitioner's Application for Relicensing 
  
The Fourth Department determined the 25-year look-
back for relicensing in the Department of Motor Vehicles 
regulations was a valid exercise of the department's 
authority.  Under the regulation, the department was 
required to deny petitioner's application for relicensing 
based upon his record: 
  

We conclude that 15 NYCRR 136.5 [the 25-year 
look-back] is not legislative in nature, inasmuch 
as the Legislature delegated its authority to 
administer the relicensing process to the 
Commissioner of the Department of Motor 
Vehicles (see Vehicle and Traffic Law §§ 215 [a]; 
510 [5], [6]...). Therefore, in promulgating 15 
NYCRR part 136, the Commissioner has not 
"act[ed] inconsistently with the Legislature, or 
usurp[ed] its prerogatives" ... . * * * 
  
Here, within the 25 years preceding petitioner's 
most recent revocable offense (see 15 NYCRR 
136.5 [a] [4]), i.e., driving while intoxicated, 
petitioner has two other alcohol-related driving 
convictions, i.e., driving while intoxicated and 
driving while ability impaired, both under Vehicle 
and Traffic Law § 1192 (see 15 NYCRR 136.5 [a] 
[1] [i]). Furthermore, respondent properly 
concluded that petitioner committed a serious 
driving offense within the meaning of the 
regulation because the regulation defines a 
serious driving offense as occurring where a 
driver has accumulated "20 or more points from 
any violations" (15 NYCRR 136.5 [a] [2] [iv]), and 
petitioner had accumulated 21 points from other 
traffic violations. Respondent was therefore 
required to deny petitioner's application for 
relicensing. Matter of Shearer v Fiala, 2015 NY 
Slip Op 00051, 4th Dept 1-2-15 
 
 

WORKERS' COMPENSATION LAW 
  

"Total Industrial Disability" Finding Affirmed---
Partially Disabled Claimant Was Deemed Unable to 

Find Work Based Upon His Age, Education and 
Work History 

  
The Third Department determined claimant, who had a 
marked permanent partial disability, was properly found 
to "totally industrially disabled" because his disability, 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00926.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00926.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00926.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00685.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00685.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00051.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_00051.htm


 

 122 

coupled with his age, limited education and other factors, 
made it impossible for claimant to find work: 
  

"A claimant who has a permanent partial disability 
may nonetheless be classified as totally 
industrially disabled where the limitations imposed 
by the work-related disability, coupled with other 
factors, such as limited educational background 
and work history, render the claimant incapable of 
gainful employment" ... . Whether a claimant 
suffers from a total industrial disability is "a 
question of fact for the Board to resolve and its 
determination will not be disturbed if supported by 
substantial evidence" ... . Matter of Rose v 
Roundpoint Constr, 2015 NY Slip Op 00421, 
3rd Dept 1-15-15 
  
  

Claimant's PTSD Linked to 6-Day Stint at the Site of 
the Collapse of the World Trade Center 

  
The Third Department affirmed the Worker's 
Compensation Board's findings that claimant's post-
traumatic stress disorder (PTSD), for which claimant first 
sought treatment in 2010, was related to his 6-day stint 
at the site of the collapse of the World Trade Center in 
2001.  The court explained the broad applicability of the 
relevant statutes (Workers' Compensation Law article 8-
A) and the criteria for a full Board review (newly 
discovered evidence or a material change in condition): 
  

At the World Trade Center site, claimant engaged 
in "perimeter containment" and "transports." He 
testified that he "help[ed] control who came and 
left the . . . site," escorted people to the site and 
brought them materials, equipment and 
personnel. Based on this evidence, the Board 
reasoned that claimant's activity constituted 
participation in World Trade Center rescue, 
recovery or cleanup operations pursuant to 
Workers' Compensation Law article 8-A. 
Generally, the Board requires that the "claimant 
directly participate in or otherwise have some 
tangible connection to the rescue, recovery or 
cleanup operations"...; its reasoning here is 
consistent with prior Board decisions addressing 
this issue ... . Claimant's uncontroverted 
testimony indicated that he supplied direct 
support and assistance to first responders 
engaged in rescue and recovery efforts at ground 
zero; thus, the Board's determination that 
Workers' Compensation Law article 8-A applies is 
supported by substantial evidence and will not be 
disturbed ... . Matter of Regan v City of Hornell 
Police Dept, 2015 NY Slip Op 00407, 3rd Dept 
1-15-15 

 
  
 

 

Responsibility for Payments for a 1999 Claim (Which 
Was Reopened After 13 Years) Shifted from the 

Workers' Compensation Carrier to the Special Fund--
-Rationale for the Special Fund Explained---

Payments Made by Carrier Re: a 2005 Claim Were 
Not Partially Attributable to the 1999 Claim---

Therefore the Carrier Was No Longer Responsible 
for Payments Re: the 1999 Claim 

  
The Third Department determined payments made by 
the employer re: a 2005 claim were not partially 
attributable to a 1999 claim. Therefore, any "new" 
payments re: the 1999 claim were the responsibility of 
the Special Fund, not the Workers' Compensation 
carrier: 
  

Workers' Compensation Law § 25-a (1) provides, 
in relevant part, that "when an application for 
compensation is made by an employee . . . after a 
lapse of seven years from the date of the injury . . 
. and also a lapse of three years from the date of 
the last payment of compensation, . . . if an award 
is made it shall be against the special fund" ... . 
"The purpose of [the statute] is to save employers 
and insurance carriers from liability . . . for stale 
claims of injured employees" ... . Here, the 1999 
claim was reopened in 2012, approximately 13 
years after the December 3, 1999 injury and 12 
years after the September 27, 2000 closing of the 
case. The Special Fund, however, asserts that 
the carrier continued to make payments on the 
2005 claim that it knew were partially attributable 
to injuries sustained by claimant in connection 
with the 1999 claim and that, consequently, three 
years did not pass from the date of the last 
payment of compensation, thereby precluding 
liability from shifting under Workers' 
Compensation Law § 25-a. We note that 
"[p]ayments that are made voluntarily, and in 
recognition of the employer's liability, are 
considered advance compensation and will 
prevent the transfer of liability to the Special 
Fund" ... . Significantly, "whether an advance 
payment of compensation has been made is a 
factual question for the Board to resolve, and its 
determination in this regard, if supported by 
substantial evidence in the record as a whole, will 
not be disturbed" ... . 

  
Upon reviewing the record, substantial evidence 
supports the Board's finding that the carrier did 
not make an advance payment of compensation. 
There is no indication that the carrier knowingly 
made payments on the 2005 claim that were 
partially to compensate claimant for injuries 
sustained in connection with the 1999 
claim. Matter of Wetterau v Canada Dry, 2015 
NY Slip Op 00672, 3rd Dept 1-29-15 
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Employer's Claim for Reimbursement from the 
Special Disability Fund for Death Benefits Paid Re: 
an Employee Who Died from Dust Disease Time-
Barred---Even Though the Injury to the Employee 
Predated the Last Date for Such Claims, the Death 

Occurred After the Statutory Cut-Off Date 
  
The Third Department determined the employer's claim 
for reimbursement for death benefits paid on behalf of an 
employee who died from dust disease was time-
barred.  Pursuant to Workers' Compensation Law 15, 
new claims for reimbursement from the Special Disability 
Fund can not be made after July 1, 2010.  Even though 
the injury to the employee predated 2010, his death in 
2011 required the filing of a "new" claim re: the death 
benefits (which cannot accrue until death): 
  

Where, as here, an employee is disabled due to a 
dust disease, Workers' Compensation Law § 15 
(8) (ee) provides that an "employer . . . or carrier 
shall . . . be reimbursed from the special disability 
fund . . . for all compensation and medical 
benefits subsequent to those payable for the first . 
. . [260] weeks of disability for claims where the 
date of accident or date of disablement occurred 
on or after August [1, 1994]." Likewise, if an 
employee has died due to a dust disease, the 
statute provides that an "employer or . . . carrier 
shall be reimbursed from the special disability 
fund . . . for all death benefits payable in excess 
of . . . [260] weeks for claims where the date of 
accident or date of disablement occurred on or 
after August [1, 1994]" (Workers' Compensation 
Law § 15 [8] [ee]). Such reimbursement is 
expressly subject to the limitations contained in 
Workers' Compensation Law § 15 (8) (h) (2) (A), 
which "bars claims based upon dates of 
disablement or accident after July 1, 2007" ... . 
That subdivision further expressly provides, as 
here dispositive, that "[n]o carrier or employer . . . 
may file a claim for reimbursement from the 
special disability fund after July [1, 2010] and no 
written submission or evidence in support of such 
a claim may be submitted after that date"... . 
Given the "clear and unambiguous" terms of the 
reimbursement limitations provision of section 15 
(8) (h) (2) (A), this Court has given effect to the 
plain meaning of the language employed ... by 
recognizing that the provision bars "all new claims 
after July 1, 2010" ... . 

  
We reject the employer's argument that its 
claimed entitlement to reimbursement from the 
Special Disability Fund is not a "new" claim, on 
the premise that it relates back to the original 
disablement in 1999 thereby establishing its right 
to reimbursement for a death occurring after July 
1, 2010. In this regard, a claim for reimbursement 
for death benefits is "separate and distinct" from 
the original claim for reimbursement for disability 

benefits ... . That is, "[t]he right to death benefits 
does not accrue prior to death" and death, while 
not a new injury or accident, results in a "new 
claim" for purposes of death benefits 
reimbursement... . Matter of Connolly v 
Consolidated Edison, 2015 NY Slip Op 00673, 
3rd Dept 1-29-14 
  

  
Penalty of Reasonable Attorney's Fees 
Properly Assessed Against Claimant's 

Attorney for Making Baseless Requests for a 
Change of Venue 

  
The Third Department determined that the penalty of 
reasonable attorney's fees was appropriate where 
claimant's counsel made several baseless requests for a 
change of venue: 
  

We have repeatedly upheld the imposition of a 
penalty of reasonable counsel fees pursuant to 
Workers' Compensation Law § 114—a (3) (ii) 
when, as here, the record contains substantial 
evidence that a venue request was made without 
a reasonable basis ... . The record reflects that 
there was no legitimate basis for seeking the 
venue change and the Board had previously 
rejected several similarly-worded venue change 
requests by counsel. Under these circumstances, 
the Board did not exceed its authority in 
assessing a penalty against counsel based upon 
the filings of the request to change venue and the 
appeal to the Board without reasonable grounds 
(see Workers' Compensation Law § 114-a [3] [ii]; 
see also Workers' Compensation Law §§ 23, 
142), and its decision will not be disturbed ... 
. Matter of Estwick v Risk Mgt Planning, 2015 
NY Slip Op 00686, 3rd Dept 1-29-15 

  
 

Judicial Approval of a Settlement with Third Parties 
Was Properly Granted After the Expiration of the 

Statutory Period (Nunc Pro Tunc)---Delay In Seeking 
Approval Was Not Due to Injured Worker's Fault or 
Neglect/Workers' Compensation Carrier's Consent 

to a Settlement Is Required Even Where the 
Settlement Is Greater than the Amount of the 

Benefits Received/Absent the Consent of the Carrier, 
Judicial Approval Is Required 

  
The Second Department determined judicial approval of 
a settlement with third parties after the statutory period 
had passed was properly granted nunc pro tunc.  The 
injured worker received about $189,000 in workers' 
compensation benefits and eventually settled with third 
parties for $2,000,000. The workers' compensation 
carrier sued to collect on its lien.  The court noted that, 
despite the language of Workers' Compensation Law 
29(5), the workers' compensation carrier's consent to a 
settlement is required even if the amount of the 
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settlement is more than the amount of the benefits. In 
the absence of such consent (absent here), judicial 
approval is required (properly granted here): 
  

Workers Compensation Law § 29(5) provides, in 
pertinent part: 
  

"A compromise of any such cause of action 
by the employee or his dependents at an 
amount less than the compensation 
provided for by this chapter shall be made 
only with the written approval of . . . the 
person, association, corporation, or 
insurance carrier liable to pay the same. 
However, written approval . . . need not be 
obtained if the employee or his dependents 
obtain a compromise order from a justice 
of the court in which the third-party action 
was pending. ... 

. 
"If the third-party action is on trial at the 
time the offer of settlement which is 
acceptable to the plaintiff, is made and 
either such written approval or order as 
provided in this subdivision is required, the 
action may be marked settled subject to 
the securing of such written approval or 
such order. If such written approval or such 
order is not subsequently secured within 
three months the action shall be restored 
to the head of the trial day calendar" 
(emphasis added). 

  
Section 29(5) was enacted to protect an 
insurance carrier from paying a deficiency 
between the settlement and the amount paid to 
the injured party ... . As originally enacted, the 
provision required the consent of the insurance 
carrier. However, "in many instances, the carrier 
arbitrarily refused to give its consent to a 
proposed settlement regardless of how fair or 
generous the proposal might have been," 
prompting the Legislature to amend the provision 
to provide that consent need not be obtained 
where there is judicial approval of the settlement 
... . 
  
Although there is case law which indicates that 
approval pursuant to Workers' Compensation Law 
§ 29(5) is not required if the amount of Workers' 
Compensation benefits received is less than the 
amount of the settlement ..., the Court of Appeals 
has held that even where the settlement 
constitutes 100% of the policy limits, approval 
pursuant to Workers' Compensation Law § 29(5) 
is required in order for the claimant to continue to 
receive Workers' Compensation benefits in the 
future .... Any settlement is potentially less than 
the benefits provided by the Workers' 
Compensation Law (see 1-7 New York Workers' 

Compensation Handbook § 7.01[5] [2014]), 
especially where, as here, the claimant is seeking 
a permanent partial disability classification from 
the Workers' Compensation Board, which could 
mean that he would be entitled to benefits 
indefinitely. 
  
"[A] judicial order may be obtained nunc pro tunc 
approving a previously agreed-upon settlement, 
even where the application for approval is sought 
more than three months after the date of 
settlement, provided that the employee can 
establish that (1) the amount of the settlement is 
reasonable, (2) the delay in applying for a judicial 
order of approval was not caused by the 
employee's fault or neglect, and (3) the insurance 
carrier was not prejudiced by the delay" ... 
. Fidelity & Guar Ins Co v Digiacomo, 2015 NY 
Slip OP 00842, 2nd Dept 2-2-15 

  
  

Late Motion for Judicial Approval of a Settlement 
Properly Denied---Delay In Seeking Approval Was 

Due to Plaintiff's Own Fault or Neglect 
  
The Second Department determined plaintiff's late 
motion for judicial approval of a settlement was properly 
denied because the delay in making the motion was due 
to the plaintiff's own fault or neglect: 

  
"Pursuant to Workers' Compensation Law § 
29(5), an employee who is the recipient of 
workers' compensation benefits may compromise 
a third-party claim arising out of the same 
accident without prejudice to the continued 
payment of benefits upon obtaining either the 
written consent of the compensation carrier 
before the compromise, or judicial approval of the 
compromise within three months after it" ... . 
"However, a judicial order may be obtained nunc 
pro tunc approving a previously agreed-upon 
settlement, even where the application for 
approval is sought more than three months after 
the date of settlement, provided that the 
employee can establish that (1) the amount of the 
settlement is reasonable, (2) the delay in applying 
for a judicial order of approval was not caused by 
the employee's fault or neglect, and (3) the 
insurance carrier was not prejudiced by the delay" 
... . 

  
A proceeding for approval, nunc pro tunc, of the 
settlement of a third-party action pursuant to 
Workers' Compensation Law § 29(5) is directed to 
the discretion of the court ... . Here, the delay in 
seeking judicial approval was due to the plaintiff's 
own fault or neglect. Under these circumstances, 
the Supreme Court providently exercised its 
discretion in denying the plaintiff's motion ... 
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. Lobban v Brown, 2015 NY Slip Op 00850, 2nd 
Dept 2-4-15 
 
 

Claimant Entitled to Partial Disability Benefits for a 
Back Injury Until the Relationship Between the Back 
Injury and Claimant's Inability to Work Was Raised 

for the First Time at the Hearing---Claimant Had 
Stopped Working After an Unrelated Knee Injury 

  
The Third Department determined the claimant was 
entitled to benefits re: his partial disability (for a back 
injury) up until the time the Special Fund raised, at the 
hearing, the requirement that claimant demonstrate his 
attachment to the labor market, i.e., the requirement that 
claimant demonstrate his inability to work was the result 
of the back injury.  Claimant had stopped working 
because of an unrelated injury to his knee and the 
Special Fund argued he was not entitled to any benefits 
for the back injury: 
  

... [A]bsent a finding of involuntary retirement, 
claimants with a partial disability have "an 
obligation to demonstrate attachment to the labor 
market with evidence of a search for employment 
within medical restrictions" ... . As the Special 
Fund concedes, however, the Board has 
previously held that awards should be continued 
until the carrier has raised the issue of labor 
market attachment, thereby allowing for 
development of the record on the issue ... . The 
Special Fund does not challenge the principle set 
forth in the Board's prior decisions, but argues 
that they are distinguishable. We disagree. The 
award sought herein was for lost time prior to the 
date of the hearing, when the Special Fund raised 
the issue of attachment to the labor market for the 
first time. The award of benefits for that period 
was therefore entirely consistent with the Board's 
prior precedent. Matter of Scott v Rochester 
City Sch Dist, 2015 NY Slip Op 01219, 3rd Dept 
2-11-15 
  
  

Claimant Demonstrated His Partial Disability 
Prevented Him from Finding Work 

  
The Third Department affirmed the Appeal Board's 
finding that claimant had demonstrated he was unable to 
find work due to his partial disability and was therefore 
entitled to benefits: 
  

"Where a claimant has a permanent partial 
disability but there has been no finding of 
involuntary retirement, the claimant has an 
obligation to demonstrate attachment to the labor 
market with evidence of a search for employment 
within medical restrictions," and the Board's 
determination in that regard will be upheld if 
supported by substantial evidence ... . Here, the 

Board concluded that claimant credibly testified 
and provided corroborating documentary 
evidence that he actively participated in a job 
location service and engaged in an independent 
job search within his medical restrictions, thereby 
demonstrating attachment to the labor market ... . 
The Board noted that, although jobs were 
available, when claimant advised prospective 
employers of his disability, he was told that no 
positions were available that would accommodate 
his medical restrictions ... . Contrary to the 
employer's argument, the fact that claimant 
limited that search to jobs within the field that he 
had worked for nearly 50 years provides no basis 
to disturb the Board's decision ... . Matter of Cole 
v Consolidated Edison Co of NY Inc, 2015 NY 
Slip Op 01220, 3rd Dept 2-11-15 
  
  

Workers' Compensation Carrier Has an Automatic 
Lien Re: Recovery by Injured Worker Against Third-

Parties 
  
The Fourth Department noted that a workers' 
compensation carrier has a lien against any settlement 
the worker reaches with a third-party: 
  

Where an individual receiving workers' 
compensation benefits commences a civil action 
against a tortfeasor "not in the same employ who 
caused the injuries giving rise to such benefits . .. 
, an automatic lien attaches to the proceeds of 
any recovery, in favor of the [worker's 
compensation carrier], for any amounts that the 
[carrier] has paid in compensation benefits, less 
litigation costs and amounts received in lieu of 
first[-]party benefits under the no-fault law" ... 
. Klem v Special Response Corp, 2015 NY Slip 
Op 01368, 4th Dept 2-13-15 
 
 

Re: a Third-Party Settlement, Consent of Special 
Fund Required Before Carrier Entitled to 

Reimbursement from Special Fund 
  
The First Department determined an employee must 
obtain the consent of the Special Fund (or judicial 
approval) before accepting a third-party settlement: 
  

Workers' Compensation Law § 29(5) permits an 
employee to settle a lawsuit arising out of the 
same accident as gave rise to his workers' 
compensation claim for less than the amount of 
the compensation he has received only if the 
employee has obtained written consent to the 
settlement from the carrier or, in the alternative, 
judicial approval. We find that, just as the 
employee is required to obtain the carrier's 
consent prior to settlement, the carrier is required 
to obtain the Special Funds Conservation 
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Committee's consent prior to the settlement 
where it is entitled to reimbursement by the 
Committee pursuant to Workers' Compensation 
Law § 15(8)(d) ... . Ace Fire Underwriters Inc Co 
v Special Funds Conservation Comm, 2015 NY 
Slip Op 01574, 1st Dept 2-24-15 
  
  

Supreme Court Has Power to Issue Judicial Consent 
to Settlement Nunc Pro Tunc Where Workers' 
Compensation Carrier Failed to Timely Seek 

Consent to a Third-Party Settlement from the Special 
Funds Conservation Commission 

  
The Second Department determined Supreme Court 
erred when it held that it not have the power to provide 
judicial consent to a third-party settlement nunc pro 
tunc.  The Second Department explained the 
requirements for consent to a third-party settlement 
where the Special Fund will reimburse the carrier: 
  

The Workers' Compensation Board has 
previously determined that where, as here, a 
carrier failed to timely obtain consent of the 
Special Funds Conservation Committee to 
settlement of a personal injury action, the carrier 
may still obtain reimbursement from the Special 
Disability Fund, but only if it obtains a nunc pro 
tunc order from a court directing the Special 
Funds Conservation Committee to consent ... . A 
request to compel nunc pro tunc consent to a 
settlement is addressed to the discretion of the 
Supreme Court ... . In seeking a discretionary 
nunc pro tunc order from a court directing consent 
to settlement, a petitioner must first establish that 
(1) the delay in seeking judicial relief was not 
caused by the petitioner's fault or neglect; (2) the 
amount of the settlement was reasonable; and (3) 
the party whose consent is sought was not 
prejudiced by the delay ... . 

  
Here, because the Supreme Court erroneously 
believed that it had no power to issue a nunc pro 
tunc order directing the Special Funds 
Conservation Committee to consent to settlement, 
it did not exercise its discretion. Accordingly, we 
remit the matter to the Supreme Court ... . Matter 
of Empire State Transp Workers' 
Compensation Trust v Special Funds 
Conservation Comm, 2015 NY Slip Op 01635, 
2nd Dept 2-15-15 
 

 
 
 
 
 
 

WORLD TRADE CENTER 
PRESUMPTION/MUNICIPAL 

LAW/ADMINISTRATIVE LAW/RETIREMENT 
AND SOCIAL SECURITY LAW/ACCIDENTAL 

DISABILITY RETIREMENT/FIRST 
RESPONDERS/POLICE OFFICERS 

  
First Responder, a NYC Police Officer, Was Entitled 

to the World Trade Center Presumption that Her 
Illness, Fibromyalgia, Was Caused by Environmental 

Exposure at the Site of the 2001 Collapse of the 
World Trade Center 

  
The First Department, in a full-fledged opinion by Justice 
Acosta, determined a NYC police officer was entitled to 
the World Trade Center (WTC) presumption that her 
illness, fibromyalgia, was caused by her exposure at the 
site of the World Trade Center collapse in 2001.  The 
officer was therefore eligible for accidental disability 
retirement (ADR): 
  

Administrative Code § 13-252.1 provides that 
"any condition or impairment of health ... caused 
by a qualifying World Trade Center condition" as 
defined in the Retirement and Social Security Law 
"shall be presumptive evidence that it was 
incurred in the performance and discharge of duty 
and the natural and proximate result of an 
accident ... unless the contrary be proved by 
competent evidence" (§ 13-252.1[1][a]...). 
"Qualifying World Trade Center condition" is 
defined to include, among other conditions, "[n]ew 
onset diseases resulting from exposure as such 
diseases occur in the future including cancer, 
asbestos-related disease, heavy metal poisoning, 
and musculoskeletal disease" (§ 2 [36][c][v] 
[emphasis added]). * * * 
  
Here, the evidence shows that petitioner did not 
have fibromyalgia before September 11, 2001, 
and that she developed disabling fibromyalgia 
and chronic fatigue syndrome in the wake of her 
WTC exposure. 

  
Because it was "caused by a qualifying [WTC] 
condition," petitioner's fibromyalgia is presumed 
to have been "incurred in the performance and 
discharge of duty and the natural and proximate 
result of an accident not caused by [her] own 
willful negligence, unless the contrary be proved 
by competent evidence" (Administrative Code § 
13-252.1[1][a]). Respondents bear the burden of 
showing that petitioner's qualifying injury was not 
incurred in the line of duty ... . The Board of 
Trustees' determination must be supported by 
credible evidence in the record ... . 
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The significance of the presumption is that, 
"unlike ordinary ADR claimants, first responders 
need not submit any evidence — credible or 
otherwise — of causation to obtain the enhanced 
benefits" ... Thus, the Board "cannot deny ADR 
benefits by relying solely on the absence of 
evidence tying the disability to the exposure" ... . * 
* * 
  
...[R]espondents have failed to rebut the 
presumption that petitioner's qualifying condition, 
fibromyalgia, was caused by hazards 
encountered at the WTC site.  Matter of Sheldon 
v Kelly, 2015 NY Slip Op 01404, 1st Dept 2-17-
15 
 
 

ZONING 
  

"Special Exception Permit" Defined 
  
In affirming the denial of an application for a "special 
exception permit," the Second Department explained the 
relevant criteria: 
  

A "special exception gives permission to use 
property in a way that is consistent with the 
zoning ordinance, although not necessarily 
allowed as of right" ... . The burden on an owner 
in seeking a special exception permit is, therefore, 
"considerably less" than the burden on an owner 
seeking a use variance ... . An applicant for a 
special exception permit need only show that it 
has complied with every legislatively imposed 
condition on the permitted use ... . If the applicant 
fails to comply with any of the conditions set forth 
in the ordinance, the zoning authority may deny 
the application ... . Matter of Nathan v Board of 
Appeals of Town of Hempstead, 2015 NY Slip 
Op 01457, 2nd Dept 2-18-15 
 
 

ZONING/ADMINISTRATIVE 
LAW/STATUTORY INTERPRETATION 

  
Courts Should Not Defer to Zoning Board of 

Appeals' Determination of a Purely Legal Question 
(the Meaning of a Town Code Provision) 

  
The Third Department determined Supreme Court erred 
when it deferred to the zoning board of appeals' (ZBA's) 
interpretation of the town code (because the 
interpretation was a purely legal issue) and the ZBA 
erred in its interpretation of the code. The Third 
Department found that the word "dwelling" was 
encompassed by the word "building" and, therefore, the 
code provision at issue allowed the construction of 74 
single family dwellings on petitioner's (Boni's) parcel: 
  

Supreme Court erred in deferring to the ZBA's 
interpretation of the zoning ordinance, and the 
ZBA erred in its interpretation of the Town Code 
as it pertains to the Boni parcel. Although courts 
generally grant deference to a zoning board of 
appeals regarding its determination, no deference 
is required if the issue is one of pure legal 
interpretation of the zoning law ... . Because 
zoning ordinances are in derogation of common 
law, they must be strictly construed against the 
municipality that drafted them, and any ambiguity 
must be resolved in favor of property owners ... . 
The Boni parcel is located in a B-1 zoning district, 
which has 18 listed permitted uses, including one- 
and two-family dwellings (see Town Code of the 
Town of Clifton Park § 208-32 [A] [14]). Pursuant 
to § 208-33 (B) of the Town Code, in a B-1 
district, "[n]o preexisting building(s) shall be 
rehabilitated or remodeled or new building(s) 
constructed on a vacant lot to a size greater than 
12% of the lot size, with no single building to have 
a maximum square footage exceeding 4,800 
square feet. Multiple buildings on a lot are allowed 
as long as the overall density limitations of this 
article are not exceeded." 

  
Essentially, petitioners argue that the word 
"buildings" in the last sentence of § 208-33 (B) of 
the Town Code includes one-family dwellings, 
leading to the conclusion that the Town Code 
permits them to build multiple dwellings on the 
Boni parcel as long as they comply with the 
density limitations. * * * 
  
We agree with respondents that respondent Town 
of Clifton Park probably never envisioned a 
landowner being able to build 74 one-family 
dwellings on a single, unsubdivided parcel in a 
business district. Nevertheless, the plain 
language of the Town Code, strictly construed 
against the municipality, must be interpreted as 
permitting multiple buildings — including one-
family dwellings — on a single lot as long as they 
do not exceed the density limitations ... . Matter 
of Boni Enters LLC v Zoning Bd of Appeals of 
the Town of Clifton Park, 2015 NY Slip Op 
00428, 3rd Dept 1-15-15 
 

 
ZONING/VARIANCE/APPEALS 

  
Criteria for Area Zoning Variance and Court Review 

of Local Variance Proceedings Explained 
  
The Second Department determined the zoning board 
had properly considered and denied an application for 
an area variance.  The court explained its review powers 
and the analytical criteria to be used by a zoning board: 
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"Local zoning boards have broad discretion in 
considering applications for variances, and 
judicial review is limited to determining whether 
the action taken by the board was illegal, 
arbitrary, or an abuse of discretion" ... . 
"Accordingly, on judicial review, the determination 
of a zoning board should be sustained if it is not 
illegal, has a rational basis, and is not arbitrary 
and capricious"... . 

  
In determining whether to grant an area variance, 
a zoning board of appeals is required to engage 
in a balancing test, weighing the benefit to the 
applicant against the detriment to the health, 
safety, and welfare of the neighborhood or 
community if the variance is granted (see Village 
Law § 7-712-b[3][b]...). A zoning board must also 
consider "(1) whether an undesirable change will 
be produced in the character of the neighborhood 
or a detriment to nearby properties will be created 
by the granting of the area variance; (2) whether 
the benefit sought by the applicant can be 
achieved by some method, feasible for the 
applicant to pursue, other than an area variance; 
(3) whether the requested area variance is 
substantial; (4) whether the proposed variance 
will have an adverse effect or impact on the 
physical or environmental conditions in the 
neighborhood or district; and (5) whether the 
alleged difficulty was self-created, which 
consideration shall be relevant to the decision of 
the board of appeals, but shall not necessarily 
preclude the granting of the area variance" 
(Village Law § 7-712-b[3][b]). In making that 
determination, the personal observations of 
members of the zoning board may be considered 
... . Matter of Sacher v Village of Old Brookvile, 
2015 NY Slip Op 00773, 2nd Dept 1-28-15 
 
 

 ZONING/VARIANCE/SPECIAL EXCEPTION 
PERMIT 

  
Criteria for a "Special Exception Permit" (Versus a 

"Variance") Explained 
  
The Second Department, in upholding the zoning 
board's denial of a special exception permit and a 
variance, explained the criteria for a special exception 
permit: 
  

"Unlike a variance which gives permission to an 
owner to use property in a manner inconsistent 
with a local zoning ordinance, a special exception 
gives permission to use property in a way that is 
consistent with the zoning ordinance, although not 
necessarily allowed as of right" ... . Thus, the 
burden of proof on an owner seeking a special 
exception is lighter than that on an owner seeking 

a variance ... . The owner must show compliance 
with legislatively imposed conditions pertaining to 
the intended use before a special exception 
permit may be granted ... . The denial of a special 
exception permit must be supported by evidence 
in the record and may not be based solely upon 
community objection ... . However, where such 
evidence exists, deference must be given to the 
discretion of the board authorized to rule upon the 
application. A court may not substitute its own 
judgment for that of the board, even if such a 
contrary determination is itself supported by the 
record ... . 

  
Here, the Board's determination that the petitioner 
failed to establish compliance with the legislatively 
imposed conditions for issuance of the requested 
special exceptions was supported by evidence in 
the record, and was not affected by an error of 
law, was not arbitrary and capricious, was not an 
abuse of discretion, and was not irrational... 
. Matter of M & V 99 Franklin Realty Corp v 
Weiss, 2015 NY Slip Op 00541, 2nd Dept 1-21-
15 
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CIVIL PROCEDURE/COLLATERAL 
ESTOPPEL/ATTORNEY-DISCIPLINARY 

PROCEEDINGS 
  

Findings in a Sanctions Proceeding Against an 
Attorney Should Not Have Been Given Collateral 

Estoppel Effect in an Attorney-Disciplinary 
Proceeding 

  
The Court of Appeals reversed the Appellate Division 
finding that sanctions imposed upon an attorney, 
stemming from the attorney's representation of a client in 
a civil matter, should not have been given collateral 
estoppel effect in an attorney-disciplinary proceeding: 
  

This case is distinguishable from Matter of Levy 
(37 NY2d 279, 281 [1975]), where we determined 
that it was neither unreasonable nor unfair to 
impose collateral estoppel in a disciplinary 
proceeding after the attorney had been convicted 
of a criminal offense. There, we held that the 
attorney would not be permitted to relitigate the 
issue of guilt after he was convicted following a 
criminal trial, at "which rigorous safeguards were 
imposed to insure against an unjust conviction" ... 
. 

  
By contrast, the determination here was made on 
papers — without cross-examination or the 
opportunity to call witnesses. ... While the issue of 
whether [the attorney] had made false statements 
in her written declaration concerning her prior 
knowledge of [an annuity] agreement may have 
been relevant, it was certainly not the focus of the 
hearing ... . The cursory nature of the sanctions 
proceeding itself failed to provide a full and fair 
opportunity to litigate the issue. Matter of Dunn, 
2015 NY Slip Op 01556, CtApp 2-24-15 
 
 

CRIMINAL LAW 
  

Harassment Not a Lesser Included Offense of 
Attempted Assault Third Degree 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, reaffirmed prior case law and held that 
harassment is not a lesser included offense of attempted 
assault in the third degree, even where both offenses 

are based on the same conduct. Here defendant was 
accused of deliberately bumping into the complainant as 
she was coming up the stairs.  She fell back but was not 
injured because her husband was directly behind her on 
the stairwell.  The defendant was convicted of both 
offenses and appealed arguing that the harassment 
conviction could not stand because it was "included" in 
the attempted assault conviction. The Court of Appeals 
determined it was possible (in the abstract) to be 
convicted of one of the two offenses without being 
convicted of the other because of the different intent 
requirements---harassment requires the intent to annoy, 
assault requires the intent to injure: 
  

To establish that a count is a lesser included 
offense in accordance with CPL 1.20 (37), a 
defendant must establish "that it is theoretically 
impossible to commit the greater offense without 
at the same time committing the lesser" ... . Such 
determination requires the court to compare the 
statutes in the abstract, without reference to any 
factual particularities of the underlying 
prosecution ... . Thus, the defendant must show 
that the offense "is an offense of lesser grade or 
degree and that in all circumstances, not only in 
those presented in the particular case, it is 
impossible to commit the greater crime without 
concomitantly, by the same conduct, committing 
the lesser offense" ... . Since defendant cannot 
establish that in all circumstances it is impossible 
to commit attempted assault without also 
committing harassment, his challenge to his 
conviction on both these counts fails as a matter 
of law. 
  
Our comparison of attempted assault and 
harassment establishes that these counts do not 
share a common intent element. To be guilty of 
attempted assault in the third degree requires 
proof that defendant "engage[d] in conduct which 
tends to effect the commission of [assault]," with 
the "intent to cause physical injury to another" 
(Penal Law §§ 110, 120.00 [1]). A conviction for 
harassment requires that defendant "with intent to 
harass, annoy or alarm another . . . [,] shoves, 
kicks or otherwise subjects such other person to 
physical contact, or attempts or threatens to do 
the same" (Penal Law § 240.26 [1]). People v 
Repanti, 2015 NY Slip Op 01375, CtApp 2-17-
15 

  
  
  
Defendant Should Not Have Been Denied His Right 
to Testify Before the Grand Jury Because He Struck 

Out Waiver Provisions Not Required by Statute 
  
The Court of Appeals determined defendant was denied 
his right to testify before the grand jury.  The waiver 
presented to the defendant as a prerequisite to his 

 

COURT OF APPEALS 
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testifying included the provisions required by statute, 
plus three additional provisions.  The defendant struck 
out the additional provisions and signed the 
waiver.  Because the defendant struck out the three 
additional provisions, he was not allowed to testify by the 
district attorney.  The Court of Appeals held that the 
signed waiver was sufficient, without the struck-out 
provisions, because it included all the provisions 
required by statute.  Therefore, defendant should have 
been allowed to testify: 
  

CPL 190.50 (5) provides that a defendant must be 
permitted to testify before a grand jury if he 
serves upon the People a notice of intent to 
testify, appears at the designated time and place, 
and signs and submits a waiver of immunity 
pursuant to CPL 190.45. The parties do not 
dispute that defendant complied with the first two 
requirements of CPL 190.50 (5). Rather, the issue 
presented on this appeal is whether defendant 
complied with the third requirement of signing a 
waiver of immunity. CPL 190.45 (1) provides: 
  

"A waiver of immunity is a written 
instrument subscribed by a person who is 
or is about to become a witness in a grand 
jury proceeding, stipulating that he [or she] 
waives his privilege against self-
incrimination and any possible or 
prospective immunity to which he [or she] 
would otherwise become entitled, pursuant 
to section 190.40 . . . . " 

  
The People presented defendant with a waiver of 
immunity form that included the provisions 
required by CPL 190.45, and three additional 
provisions that are not required under that statute. 
* * * 
  
Defendant's statutory right to testify before the 
grand jury was violated. This right "'must be 
scrupulously protected'" ... . Even with the 
deletions made by defendant, he complied with 
the waiver of immunity as required under CPL 
190.45; that is, he left intact the provisions that 
stated he waived his privilege against self-
incrimination and any immunity to which he would 
be entitled. Defendant was only required to meet 
the requirements of the statute, and nothing more 
to make a valid written waiver of immunity. The 
statute is clear, straightforward and concise. 
When a defendant meets the waiver of 
immunity requirements of CPL 190.45, he or she 
must be permitted to testify. People v Brumfield, 
2015 NY Slip Op 01377, CtApp 2-17-15 
  

  
  

 
 

Under the Facts, the Judge's Failure to Mention the 
Imposition of Post-Release Supervision as Part of 
the Sentence at the Time of the Plea Was an Error 

that Must Be Preserved by Objection (No Objection 
Made) 

  
The Court of Appeals, over a dissent, determined that 
defendant, under the facts, was precluded from raising 
the judge's failure to inform defendant at the time of 
defendant's plea that post-release supervision (PRS) 
would be part of defendant's sentence because the error 
was not preserved by objection.  Here defendant and/or 
defendant's counsel had been informed of the imposition 
of PRS both before and after the plea: 
  

In People v Catu [4 NY3d 242], this Court held 
that "the trial court has the constitutional duty to 
ensure that a defendant, before pleading guilty, 
has a full understanding of what the plea 
connotes and its consequences" ... . A court is not 
required to engage in any particular litany when 
allocuting a defendant, but the record must be 
clear that the plea represents a voluntary and 
intelligent choice among the alternative courses of 
action open to the defendant ... . We found that 
"[p]ostrelease supervision is significant" and that 
a defendant "must be aware of the postrelease 
supervision component of that sentence in order 
to knowingly, voluntary and intelligently choose 
among alternative courses of action" ... . 

  
Defendant claims that his plea was not knowing, 
voluntary and intelligent under Catu because 
County Court failed to reiterate the term of PRS 
during the plea colloquy. We hold that, under the 
circumstances of this case, defendant was 
required to preserve his claim. 

  
Defendant and his attorney had three 
opportunities to object to the imposition of PRS: at 
the initial scheduled sentencing July 15, at his 
sentencing on July 28, and at the appearance on 
August 17. Neither defendant nor defense 
counsel expressed any objection to the imposition 
of PRS. Because defendant had ample 
opportunity to raise an objection to the PRS 
component prior to and during these proceedings, 
defendant was required to preserve his claim ... 
. People v Crowder, 2015 NY Sip Op 01481, 
CtApp 2-17-15 

  
  
  

Defendant's Having Unprotected Sex with Partner 
After Defendant's HIV-Positive Diagnosis Did Not 

Constitute "Depraved Indifference" 
  
The Court of Appeals determined that the "depraved 
indifference" standard in the first degree reckless 
endangerment statute was not met by the 
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facts.  Defendant had (consensual) unprotected sex with 
his partner after the defendant was diagnosed as HIV 
positive.  The defendant's partner was subsequently 
diagnosed as HIV positive: 
  

Depraved indifference is a culpable mental state 
which means the same thing in the murder and 
reckless endangerment statutes ... . As we 
explained in People v Suarez (6 NY3d 202, 212 
[2005]), "[a] defendant may be convicted of [a 
depraved indifference crime] when but a single 
person is endangered in only a few rare 
circumstances"; specifically, where the defendant 
exhibits "wanton cruelty, brutality or callousness 
directed against a particularly vulnerable victim, 
combined with utter indifference to the life or 
safety of the helpless target of the perpetrator's 
inexcusable acts" (id. at 213). Here, there is no 
evidence that defendant exposed the victim to the 
risk of HIV infection out of any malevolent desire 
for the victim to contract the virus, or that he was 
utterly indifferent to the victim's fate .. . People v 
Williams, 2015 NY Slip Op 01485, CtApp 2-19-
15 

  
 

Failure to Make a Finding of Necessity Re: 
Restraining Defendant at Trial with a Stun Belt Is Not 

a Mode of Proceedings Error---Error Must Be 
Preserved by Objection (No Objection Here) 

  
  
The Court of Appeals determined that the trial court's 
failure to make a finding of necessity re: the defendant's 
wearing a stun belt (a restraint device) at trial was not a 
mode of proceedings error.  Therefore the error must be 
preserved by objection.  Here the defendant consented 
to the restraint.  People v Cooke, 2015 NY Slip Op 
01557, CtApp 2-24-15 

  
 

DEFAMATION/ATTORNEY-PRIVILEGE 
  

Pre-Litigation Statements Made by an Attorney (Here 
In a Cease and Desist Letter) Are Protected by 

Qualified, Not Absolute, Privilege---Such Statements 
Are Privileged If Not Motivated by Malice and If 

Pertinent to Anticipated Litigation 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, determined that statements made by an 
attorney prior to the commencement of litigation are 
protected by a qualified, not absolute privilege.  A 
qualified privilege will not protect statements motivated 
by malice.  Here statements made by an attorney in a 
cease and desist letter were made in good faith and 
were pertinent to anticipated litigation, and therefore 
protected by qualified privilege: 
  

... "[A]s a matter of policy, the courts confine 
absolute privilege to a very few situations" ... . We 
recognize that extending privileged status to 
communication made prior to anticipated litigation 
has the potential to be abused. Thus, applying an 
absolute privilege to statements made during a 
phase prior to litigation would be problematic and 
unnecessary to advance the goals of encouraging 
communication prior to the commencement of 
litigation. To ensure that such communications 
are afforded sufficient protection the privilege 
should be qualified. Rather than applying the 
general malice standard to this pre-litigation 
stage, the privilege should only be applied to 
statements pertinent to a good-faith anticipated 
litigation. This requirement ensures that privilege 
does not protect attorneys who are seeking to 
bully, harass, or intimidate their client's 
adversaries by threatening baseless litigation or 
by asserting wholly unmeritorious claims, 
unsupported in law and fact, in violation of 
counsel's ethical obligations ... . Therefore, we 
hold that statements made prior to the 
commencement of an anticipated litigation are 
privileged, and that the privilege is lost where a 
defendant proves that the statements were not 
pertinent to a good-faith anticipated litigation ... 
. Front Inc v Khalil, 2015 NY Slip Op 01554, 
CtApp 2-24-15 
 
 

FAMILY 
LAW/APPEALS/MOOTNESS/ORDERS OF 

PROTECTION 
  

Appeal Should Not Have Been Dismissed as Moot 
Because the Underlying Order of Protection Had 

Expired---There Are Significant Negative 
Consequences of the Issuance of an Order of 

Protection Which May Affect Appellant in the Future  
  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, determined the appeal by respondent, 
who had been found to have committed a Family 
Offense and against whom an order of protection had 
been issued, should not have been dismissed as moot 
because the order of protection had expired.  The Court 
of Appeals explained that the issuance of the order of 
protection could have significant negative future 
consequences for the respondent: 
  

"[i]n general an appeal will be considered moot 
unless the rights of the parties will be directly 
affected by the determination of the appeal and 
the interest of the parties is an immediate 
consequence of the judgment" .... The ability of 
an appellate decision to directly and immediately 
impact the parties' rights and interests is among 
the most important aspects of the mootness 
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analysis, for otherwise the analysis might turn on 
inchoate or speculative matters, making 
mootness an unwieldy doctrine of a thousand 
"what ifs." On the other hand, even where the 
resolution of an appeal may not immediately 
relieve a party from a currently ongoing court-
ordered penalty or obligation to pay a judgment, 
the appeal is not moot if an appellate decision will 
eliminate readily ascertainable and legally 
significant enduring consequences that befall a 
party as a result of the order which the party 
seeks to appeal ... . 
  
In this case, the expiration of the order of 
protection does not moot the appeal because the 
order still imposes significant enduring 
consequences upon respondent, who may 
receive relief from those consequences upon a 
favorable appellate decision. Because the order 
of protection on its face strongly suggests that 
respondent committed a family offense, the court 
in a future criminal case or Family Court 
proceeding would likely rely on the order to 
enhance a sentence or adverse civil adjudication 
against respondent. ** * *In the face of the 
substantial probability that the order of protection 
will prompt severely deleterious future legal 
rulings against respondent, an appellate decision 
in his favor will directly vindicate his interest in 
avoiding that consequence of the order. 

  
The order of protection has other potential legal 
consequences that render it susceptible to 
appellate review. For example, in a future legal 
matter, an opposing party might be permitted to 
use the order of protection to impeach 
respondent's credibility .... . Furthermore, since 
the order of protection remains in a police 
computer database, albeit not in an active file 
(see Executive Law §§ 221-a [1]; 221-a [6]; see 
also 9 NYCRR 486.2 [g]), respondent may face 
additional law enforcement scrutiny and an 
increased likelihood of arrest in certain 
encounters with the police (see 9 NYCRR 486.3 
[n] [declaring information obtained from the 
database to be relevant to the decision to arrest 
an individual]).[FN2] 

  
Beyond its legal consequences, the order of 
protection places a severe stigma on respondent, 
and he can escape that stigma by prevailing on 
appeal ... . Matter of Veronica P v Radcliff A, 
2015 NY Slip Op 01300, CtApp 2-13-15 
 

 
 
 
 
 

HUMAN RIGHTS LAW/EMPLOYMENT 
LAW/EMPLOYMENT 

DISCRIMINATION/MUNICIPAL LAW/CIVIL 
SERVICE LAW 

  
No Notice of Claim Requirement for Human Rights 
Law Action Against City/Questions of Fact About 

City's Motivation for Allowing Firefighter Promotion 
Eligibility Lists to Expire Precluded Summary 

Judgment in Favor of White Firefighters Alleging 
Reverse, Disparate Treatment Racial Discrimination 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, with concurring and concurring/dissenting 
opinions, determined that summary judgment should not 
have been granted to white firefighters who sued the city 
alleging the promotion eligibility lists were improperly 
allowed to expire resulting in reverse, disparate 
treatment racial discrimination. The court first held that 
the notice of claim requirement for actions against a 
municipality (General Municipal Law 50-i) does not apply 
to actions brought under the Human Rights Law.  The 
court went on to hold that questions of fact about the 
city's motivation for allowing the promotion eligibility lists 
to expire precluded summary judgment: 
  

...[W]e reject the City's argument for dismissal on 
the basis of plaintiffs' failure to file a notice of 
claim prior to commencement of this action. 
General Municipal Law § 50-e (1) (a) requires 
service of a notice of claim within 90 days after 
the claim arises "[i]n any case founded upon tort 
where a notice of claim is required by law as a 
condition precedent to the commencement of an 
action or special proceeding against a public 
corporation." General Municipal Law § 50-i (1) 
precludes commencement of an action against a 
city "for personal injury, wrongful death or 
damage to real or personal property alleged to 
have been sustained by reason of the negligence 
or wrongful act of such city," unless a notice of 
claim has been served in compliance with section 
50-e. The Appellate Division departments 
addressing the issue have determined that the 
General Municipal Law does not encompass a 
cause of action based on the Human Rights Law 
and "[s]ervice of a notice of claim is therefore not 
a condition precedent to commencement of an 
action based on the Human Rights Law in a 
jurisdiction where General Municipal Law §§ 50-e 
and 50-i provide the only notice of claim criteria" 
... . Human rights claims are not tort actions under 
50-e and are not personal injury, wrongful death, 
or damage to personal property claims under 50-i. 
Nor do we perceive any reason to encumber the 
filing of discrimination claims. Accordingly, we 
conclude that there is no notice of claim 
requirement here. * * * 
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In this case, the issue of liability turns on the 
factual circumstances behind the City's actions, 
the strength of its justifications and its 
motivations. It is undisputed that the plaintiffs here 
made out a prima facie case of discrimination, as 
the City chose not to promote white candidates 
from the eligibility list. The burden then shifted to 
the City to prove that it had "a strong basis in 
evidence to justify its race conscious action" ... . * 
* * 
  
Based on the record before us, we conclude that 
whether the City had "a strong basis in evidence 
to believe it [would] be subject to disparate-impact 
liability" at the time that it terminated the 
promotion eligibility lists ... raises issues of fact 
that cannot be determined on motions for 
summary judgment.  Margerum v City of 
Buffalo, 2015 NY Slip Op 01378, CtApp 2-17-15 

  
 

INSURANCE LAW/CONTRACT LAW 
  

"Ensuing Loss" Exception to Coverage Exclusion 
for Water Damage Did Not Apply to Water Damage 

Stemming from an "Explosion" of a Water Main 
Outside Plaintiffs' Home---The "Ensuing Loss" 
Exception in the Policy Referred Only to Water 

Damage which Stemmed from a Covered Peril (Like 
a Fire) 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Read, with a concurring opinion, determined the water-
damage exclusion in the homeowner's policy precluded 
recovery for water entering plaintiffs' basement when a 
water main burst outside the home.  Plaintiffs argued 
that an exception in the policy for water damage 
resulting from an "explosion" allowed recovery.  The 
Court of Appeals held that the "explosion" exception was 
part of an "ensuing loss" exception referring to water 
damage which necessarily followed a covered event, like 
an explosion or fire, and did not cover water damage 
stemming from an "explosion" of a water main outside 
the home: 
  

First, "[i]n determining a dispute over insurance 
coverage, we first look to the language of the 
policy" ... . Concomitantly, we "construe the policy 
in a way that affords a fair meaning to all of the 
language employed by the parties in the contract 
and leaves no provision without force and effect" 
... . 

  
Second, although the insurer has the burden of 
proving the applicability of an exclusion ..., it is the 
insured's burden to establish the existence of 
coverage ... . Thus, "[where] the existence of 
coverage depends entirely on the applicability of 
[an] [*5]exception to the exclusion, the insured 

has the duty of demonstrating that it has been 
satisfied" ... . 
  
And finally, "[w]here a property insurance policy 
contains an exclusion with an exception for 
ensuing loss, courts have sought to assure that 
the exception does not supersede the exclusion 
by disallowing coverage for ensuing loss directly 
related to the original excluded risk" ...  

  
In this case, plaintiffs' loss occurred when water 
from a burst water main flowed onto their 
property, flooding the basement of their home. 
Accordingly, their loss clearly falls within item 4 of 
the water loss exclusion, which bars coverage for 
"loss to the property . . . consisting of or caused 
by . . . 4. Water . . . on or below the surface of the 
ground, regardless of its source . . .[, including] 
water . . . which exerts pressure on, or flows, 
seeps or leaks through any part of the residence 
premises" ... . 

  
Turning ... to the sudden and accidental 
exception, this clause is properly characterized as 
an ensuing loss provision, which "provide[s] 
coverage when, as a result of an excluded peril, a 
covered peril arises and causes damage" ... 
. Platek v Town of Hamburg, 2015 NY Slip Op 
01483, CtApp 2-19-15 
 

LANDLORD-TENANT/REAL PROPERTY 
LAW/CONTRACT LAW/ATTORNEY'S FEES 

  
Lease Provision Allowing the Landlord to Recover 

Attorney's Fees in an Action Against the Tenant 
Triggered the Tenant's Reciprocal Right to Recover 
Attorney's Fees Against the Landlord Pursuant to 

Real Property Law 234 Should Tenant Prevail in the 
Action 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera,  determined that a provision in a lease which 
allowed the landlord to recover attorney's fees in a 
successful action against the tenant for failure to cure a 
default triggered the tenant's right to attorney's fees 
under Real Property Law 234 should the tenant prevail 
in the action: 
  

Under Real Property Law § 234, 

  
"Whenever a lease of residential property 
shall provide that in any action or summary 
proceeding the landlord may recover 
attorneys' fees and/or expenses incurred 
as the result of the failure of the tenant to 
perform any covenant or agreement 
contained in such lease, or that amounts 
paid by the landlord therefor shall be paid 
by the tenant as additional rent, there shall 
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be implied in such lease a covenant by the 
landlord to pay to the tenant the 
reasonable attorneys' fees and/or 
expenses incurred by the tenant as a result 
of the failure of the landlord to perform any 
covenant or agreement on its part to be 
performed under the lease or in the 
successful defense of any action or 
summary proceeding commenced by the 
landlord against the tenant arising out of 
the lease." 

  
In order for the tenant to be eligible for attorneys' 
fees under this section, the parties' lease must 
permit the landlord, in any action or summary 
proceeding, to recover attorneys' fees as a result 
of the tenant's breach. Where a lease so 
provides, the court must interpret the lease to 
similarly permit the tenant to seek fees incurred 
as a result of the landlord's breach or the tenant's 
successful defense of a proceeding by the 
landlord. Here, we hold that paragraph 15 
provides the basis for the tenant's claim for 
reciprocal rights to attorneys' fees within the 
meaning of Real Property Law § 234. 

  
Paragraph 15 of the lease, titled "Tenant's 
default", sets forth the landlord's remedies and 
the tenant's liabilities upon the tenant's failure to 
comply with a term or rule in the lease. According 
to this paragraph, where a properly notified tenant 
fails to cure a default the landlord may cancel the 
lease and retake possession of the premises, if 
necessary, by way of an eviction proceeding or 
other lawsuit. Upon cancellation of the lease and 
the landlord's repossession of the premises the 
tenant is liable for rent for the unexpired term. The 
landlord's rights to attorneys' fees are set forth in 
clause D. (3) of this paragraph, which states, in 
part, 

  
"D. If this Lease is cancelled, or Landlord 
takes back the Apartment, the following 
takes place:. . . . 

  
"(3) Any rent received by Landlord for the 
re-renting shall be used first to pay 
Landlord's expenses and second to pay 
any amounts Tenant owes under this 
Lease. Landlord's expenses include the 
costs of getting possession and re-renting 
the Apartment, including, but not only 
reasonable legal fees, brokers fees, 
cleaning and repairing costs, decorating 
costs and advertising costs." 
  

Thus, clause D. (3) anticipates that after a 
tenant's default leads to the reletting of the 
premises, the landlord is entitled to collect 

attorneys' fees incurred in gaining possession. 
Under these circumstances, clause D. (3) 
complies with the requirements of Real Property 
Law § 234 that the lease provide "in any action or 
summary proceeding" for the landlord's recovery 
of attorneys' fees "incurred as the result of the 
failure of the tenant to perform any covenant or 
agreement contained in such lease." Graham Ct 
Owner's Corp v Taylor, 2015 NY Slip Op 01482, 
CtApp 2-19-15 
 
 

LANDLORD-TENANT/FRAUD/CIVIL 
PROCEDURE/STATUTE OF 
LIMITATIONS/COLLATERAL 

ESTOPPEL/CORPORATION LAW 
  

Because the Landlord Engaged in Fraud, the Four-
Year Rent-Overcharge Statute of Limitations Runs 
Back Four Years from When the Rent Overcharge 

Action Was Brought/Criteria for Collateral Estoppel 
Explained (Not Met Here)/Question of Fact  

Re: Piercing Corporate Veil 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Read, over a dissent, determined that the four-year 
statute of limitations in rent-overcharge actions, where 
the landlord engaged in fraud, does not begin to run 
when the first overcharge payment is made, but rather 
extends back four years from when the overcharge 
action is brought.  Here there was evidence the landlord 
used a fictitious tenant and rent to justify the rent 
charged the tenants.  The landlord argued the tenants' 
action was time-barred because it was brought more 
than four years after the first overcharge payment was 
made. In addition to the statute-of-limitations ruling, the 
Court of Appeals held the collateral estoppel doctrine 
was not correctly applied by the courts below and there 
was a question of fact whether the corporate veil should 
be pierced due to the principal's control over the 
corporate-landlord and the principal's fraudulent acts: 
  

Julie Conason (Conason) and Geoffrey Bryant 
(Bryant) (collectively, tenants) are the rent-
stabilized tenants of an apartment in a residential 
building in Manhattan. Megan Holding LLC 
(Megan) is the building's owner and tenants' 
landlord. ... Conason asserted an overcharge 
claim against Megan in April 2009, almost five 
and one-half years after she occupied the 
apartment under a vacancy lease. The principal 
issue on this appeal is whether CPLR 213-a's 
four-year statute of limitations completely bars 
this claim. Because of the unrefuted proof of fraud 
in the record, we conclude that section 213-a 
merely limits tenants' recovery to those 
overcharges occurring during the four-year period 
immediately preceding Conason's rent challenge, 
and that the lawful rent on the base date must be 
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determined by using the default formula devised 
by the New York State Division of Housing and 
Community Renewal (DHCR or the agency) ... . * 
* * 

  
CPLR 213-a fixes a four-year statute of limitations 
for claims of residential rent overcharge; 
specifically, this provision states that 

  
"[a]n action on a residential rent 
overcharge shall be commenced within 
four years of the first overcharge alleged 
and no determination of an overcharge and 
no award or calculation of an award of the 
amount of any overcharge may be based 
upon an overcharge having occurred more 
than four years before the action is 
commenced. This section shall preclude 
examination of the rental history of the 
housing accommodation prior to the four-
year period immediately preceding the 
commencement of the action" (emphasis 
added) (CPLR 213-a; see also Rent 
Stabilization Law [Administrative Code of 
City of NY] § 26-516 [a] [2]; Rent 
Stabilization Code [9 NYCRR 2520.6 [f]; 
2526.1 [a] [2]). * * * 
  

Collateral estoppel comes into play when four 
conditions are fulfilled: 

  
"(1) the issues in both proceedings are 
identical, (2) the issue in the prior 
proceeding was actually litigated and 
decided, (3) there was a full and fair 
opportunity to litigate in the prior 
proceeding, and (4) the issue previously 
litigated was necessary to support a valid 
and final judgment on the merits" ... . ... . ... 
  

Civil Court's findings of fraud are not entitled to 
preclusive effect because two of the four 
prerequisites for collateral estoppel are unmet: 
the issues in Civil Court (breach of the warranty of 
habitability) and Supreme Court (evidence of 
fraud sufficient to render the rent on the base date 
unreliable) are not identical (the first condition), 
and findings of fraud were not necessary to 
support the judgment entered on the April 8th 
order, which awarded tenants rent abatement on 
account of Megan's breach of the warranty of 
habitability and directed Megan to remedy code 
violations (the fourth condition). Conason v 
Megan Holding LLC, 2015 NY Slip Op 01553, 
CtApp 2-24-15 
 
 

 
 

MENTAL HYGIENE LAW/CIVIL 
PROCEDURE/VENUE/APPEALS  

 
Motion for a Change of Venue Can Be Entertained in 

"Dangerous Sex Offender" Trials and Hearings 
Under the Mental Hygiene Law/Non-Final Order 

Which Necessarily Affects the Final Order Is 
Appealable 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, determined that "dangerous sex offender" 
trials and hearings under the Mental Hygiene Law are 
subject to the change of venue procedures under the 
CPLR.  Here, after the motion for a change of venue was 
denied, the petitioner refused to attend the hearing.  The 
Court of Appeals noted that the denial of the motion to 
change venue, although a non-final order, was 
appealable because it necessarily affected the final 
order: 
  

Mental Hygiene Law § 10.08 (e) provides that 
"[a]t any hearing or trial pursuant to the provisions 
of this article, the court may change the venue of 
the trial to any county for good cause, which may 
include considerations relating to the convenience 
of the parties or witnesses or the condition of the 
respondent."  * * * The construction of the 
provision is somewhat ambiguous, in that, if the 
legislature intended to restrict a change of venue 
to article 10 trials, the reference to "any hearing or 
trial" would appear to be superfluous. We see no 
need to read a restriction into the statute limiting 
annual review hearings solely to the few counties 
where secure treatment facilities are located. 

  
However, petitioner failed to establish good cause 
for the change of venue. As noted above, the 
statute provides that good cause "may include 
considerations relating to the convenience of the 
parties or witnesses or the condition of the 
respondent" (Mental Hygiene Law § 10.08 [e]). 
The affidavit submitted in support of the motion 
did urge, generally, that it would be inconvenient 
and burdensome for unnamed family members 
and other potential witnesses to travel to Oneida 
County, but failed to identify a single witness that 
would testify on petitioner's behalf. Nor did the 
affidavit set forth the subject of any proposed 
testimony — let alone identify any information that 
would be potentially relevant to the issue of 
whether petitioner remained a dangerous sex 
offender in need of confinement. Therefore, the 
motion for a change of venue was properly 
denied. Matter of Tyrone D v State of New 
York, 2015 NY Slip Op 01301, CtApp 2-13-15 
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PREEMPTION/FIELD 
PREEMPTION/MUNICIPAL LAW/LOCAL 
LAW/HOME RULE/CRIMINAL LAW/SEX 

OFFENDER REGISTRATION ACT (SORA) 
  
  
Local Law Imposing Residency Restrictions Upon a 

Level One Sex Offender Who Was No Longer 
Subject to State Sex-Offender Residency 

Restrictions Preempted by Implication---The Body of 
State Law Regulating Sex Offenders Evinced the 

State's Intent to "Occupy the Field" 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, determined that a Nassau County Local Law 
which prohibited registered sex offenders from residing 
within 1000 feet of a school was preempted by the body 
of state law regulating the residency of sex offenders.  In 
this case, the defendant was adjudicated a level one sex 
offender (the lowest level of "danger" to the community) 
and had been discharged from parole.  The state sex-
offender residency restrictions no longer applied to him. 
The Court of Appeals held that the body of law enacted 
by the state in this area, by implication, evinced an intent 
to "occupy the field" and therefore local governments did 
not have the power to enact their own sex-offender 
residency laws: 
  

Although a local government is constitutionally 
empowered to enact local laws relating to the 
welfare of its citizens through its police power, it is 
prohibited from exercising that power through the 
adoption of local laws that are inconsistent with 
the New York State Constitution or any general 
law of the State (see NY Const, art IX, § 2 [c]; 
Municipal Home Rule Law § 10 [1] [i]; [ii] [1] [a] 
[12]). This doctrine of preemption is a significant 
restriction on a local government's home rule 
powers because although localities are "invested 
with substantial powers both by affirmative grant 
and by restriction on State powers in matters of 
local concern, the overriding limitation of the 
preemption doctrine embodies 'the untrammeled 
primacy of the Legislature to act . . . with respect 
to matters of State concern'" ... . * * * 
  
The doctrine of field preemption prohibits a 
municipality from exercising a police power "when 
the Legislature has restricted such an exercise by 
preempting the area of regulation" ... . Although 
field preemption may be "express" as evidenced 
by the Legislature's stated directive, it may also 
"be implied from a declaration of State policy by 
the Legislature . . . or from the fact that the 
Legislature has enacted a comprehensive and 
detailed regulatory scheme in a particular area" ... 
. Intent to preempt the field may "be implied from 
the nature of the subject matter being regulated 
and the purpose and scope of the State legislative 

scheme, including the need for State-wide 
uniformity in a given area" ... . * * * 
  
The defendant in this appeal is a designated level 
one sex offender, is not on probation or parole, 
nor is he subject to conditional release or PRS. 
None of the [state] provisions that even touch 
upon residency or placement apply to him. 
...[T]hat does not mean that the State has 
delegated to local governments the duty of 
enacting residency laws concerning registered 
sex offenders. Nor does it mean ... that "the 
Legislature has chosen to limit its regulations over 
sex offenders and not to enact a comprehensive 
legislative scheme in the area concerning the 
residency restrictions of sex offenders who are 
not on parole, probation, subject to conditional 
discharge or seeking public assistance" ... . 
Rather, it is clear that the State has been 
continuously active in this field and, as such, it is 
evident that the State has chosen to occupy 
it. People v Diack, 2015 NY Slip Op 01376, 
CtApp 2-17-15 

 

REAL PROPERTY TAX LAW/STATUTORY 
INTERPRETATION 

  
Property Occupied by Owner's Relative Living Rent-

Free Does Not Qualify as "Owner-Occupied" for 
Purpose of a Tax Assessment Review Pursuant to 

Real Property Tax Law 730 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, over a dissent, determined petitioners' property 
did not qualify as "owner-occupied" within the meaning 
of Real Property Tax Law (RPTL) 
730(1)(b)(i).  Petitioners, the owners of a single family 
home, did not live there but an owner's mother lived 
there rent-free.  Petitioners filed a "small claims 
assessment review" petition seeking a tax assessment 
review (SCAR) under RPTL 730.  The Court of Appeals 
held that the meaning of "owner-occupied" could not be 
stretched to include a relative of an owner living rent free 
in the property: 
  

The history of the SCAR program establishes that 
its purpose is to address the plight of small 
homeowners. Limiting access to the SCAR 
program to owners who occupy their property 
reasonably restricts the program to those most 
likely to have limited resources and who are most 
economically in need of the SCAR program's 
expeditious and inexpensive procedures. Hence, 
interpreting "owner-occupied" to mean what it 
says, namely a property occupied by its owner, is 
not such a "literal and narrow interpretation[]" as 
to thwart the statutory purpose ... . Matter of 
Manouel v Board of Assessors, 2015 NY Slip 
Op 01555, CtApp 2-24-15 
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