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FRAUD CAUSES OF ACTION AGAINST DEUTSCHE 

BANK STEMMING FROM THE COLLAPSE OF 
MORTGAGE-BACKED SECURITIES DISMISSED AS 
UNTIMELY, ALLEGATIONS AGAINST DEUTSCHE 

BANK WERE WELL-KNOWN MORE THAN TWO YEARS 
BEFORE THE SUIT WAS BROUGHT. 

  
In another lawsuit stemming from the collapse of mortgage-backed 
securities, the First Department determined fraud causes of action by 
Aozora Bank against Deutsche Bank were properly dismissed as 
untimely. Investigations, including a Congressional investigation, into 
the relevant actions of Deutsche Bank were well-known more than two 
years before the suit was brought: 
  
 
Order, Supreme Court, New York County (Jeffrey K. Oing, J.), entered 
January 21, 2015, which, to the extent appealed from as limited by the 
briefs, granted defendants' motion to dismiss the fraud claims, and 
order, same court and Justice, entered March 31, 2015, which, to the 
extent appealed from, denied plaintiff's motion for leave to file an 
amended complaint, unanimously affirmed. 
 
This case is yet another action arising from the worldwide financial 
crisis that began in 2007. Plaintiff Aozora Bank, Ltd. is a Japanese 
commercial bank with its principal offices in Tokyo [FN1]. Aozora 
invested in complex financial products backed by mortgages, including 
collateralized debt obligations (CDOs).[FN2] 
 
In December 2006, Aozora invested in a CDO called Blue Edge, a 
$1.25 billion CDO that included residential mortgage-backed securities 
(RMBS). Defendants Deutsche Bank Securities Inc. and Deutsche 
Bank AG (together, Deutsche Bank or defendants) structured and sold 
the CDO; Aozora bought $30 million of the CDO's Class A-3 tranche. 
Aozora alleges that although Deutsche Bank selected the RMBS that 
were to be included in the CDO, Deutsche Bank actually held negative 
views about those securities. 
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For example, Aozora alleges, Deutsche Bank's global head of CDOs, Greg Lippmann, made numerous disparaging 
comments internally about the RMBS included in Blue Edge, referring to them as, among other things, "weak" and 
"horrible." Similarly, defendants' internal emails allegedly show that Lippman and other Deutsche Bank insiders knew, and 
were [*2]sometimes pressured, not to disclose their negative views on RMBS in order to promote client interest in 
defendants' CDO products. The underlying assets included in Blue Edge were subject to Deutsche Bank's approval, and 
Deutsche Bank generally approved third-party collateral manager selections for Deutsche Bank-arranged CDOs, even 
where they included the very same RMBS that defendants internally disparaged. 
 
Beginning in late 2005, Deutsche Bank began accumulating a short position with respect to subprime RMBS in Blue 
Edge, and urged some of its non-CDO investor clients to do the same. According to Aozora, Deutsche Bank sold credit 
default swap protection on RMBS to their hedge fund clients so as to hedge those clients' exposure to the 
underperforming RMBS, while shifting the long position — in this case, the riskier position — to Deutsche Bank-arranged 
CDOs such as Blue Edge. 
 
In connection with marketing, selling, and offering Blue Edge to investors, Deutsche Bank created, drafted, and 
disseminated various marketing and offering documents; these documents allegedly contained material 
misrepresentations, misleading statements, and omissions. Specifically, Aozora alleges, the marketing and offering 
documents did not disclose defendants' negative views of Blue Edge's underlying RMBS assets. The marketing and 
offering documents also indicated that Deutsche Bank would hold Blue Edge's collateral portfolio on its own books until 
closing of the CDO, thereby ensuring Deutsche Bank's selection of top-quality collateral. However, Deutsche Bank was 
allegedly engaged in decreasing its own RMBS exposure at the same time it was encouraging clients to invest in CDOs. 
Further, the marketing and offering documents indicate that at least 66.7% of Blue Edge's collateral portfolio would be 
prime RMBS (that is, lower risk), and less than 10% would consist of subprime RMBS (that is, higher risk). However, 
Aozora alleges that Blue Edge's asset pool was far riskier than Deutsche Bank represented, and that only 27% of the 
collateral assets were prime RMBS, while 47.6% of the portfolio consisted of riskier subprime, "midprime," and "Alt-A" 
RMBS. 
 
Aozora filed a summons with notice on June 18, 2013. In its complaint, filed January 7, 2014, Aozora asserted causes of 
action for common law fraud, aiding and abetting fraud, breach of the implied covenant of good faith and fair dealing, 
negligent misrepresentation, and unjust enrichment. 
 
With respect to the claims for common law fraud and negligent misrepresentation, Aozora asserted that it reasonably 
relied on Deutsche Bank's misrepresentations and omissions. Specifically, Aozora alleged, it conducted its own due 
diligence and risk analysis, scrutinizing, among other things, Blue Edge's collateral portfolio and its structural protections 
against collateral losses. Aozora stated that it also reviewed the marketing materials and concluded that the investment, 
as represented by Deutsche Bank, was appropriate. However, Aozora insisted, it did not know, and could not have 
known, that the marketing materials and offering documents contained material misrepresentations and omissions, that 
Blue Edge's portfolio was filled with RMBS that defendants internally disparaged, or that Deutsche Bank had understated 
the degree to which Blue Edge was collateralized by higher-risk, lower-quality assets. Aozora alleged that absent 
Deutsche Bank's misconduct, it never would have made its investment in Blue Edge, and that Deutsche Bank's 
misconduct caused Aozora to suffer a 100% principal loss on its investment. 
 
Deutsche Bank moved to dismiss the complaint under CPLR 3211(a)(5) and (7). On the motion, Deutsche Bank argued, 
among other things, that all of Aozora's claims were time-barred because Aozora filed its action more than six years after 
it bought Blue Edge and more than two [*3]years after it should have discovered the alleged fraud in the exercise of 
reasonable diligence. To support this argument, Deutsche Bank attached details of numerous publications, testimony, and 
lawsuits regarding the financial crisis; the earliest of this material was dated from March 2007 — nearly seven years 
before Aozora commenced this action in January 2014. Indeed, Deutsche Bank noted, beginning in early 2008 it was well 
publicized that banks, including Deutsche Bank, were under investigation for their involvement in creating defective 
mortgage products. Deutsche Bank also attached excerpts from an April 13, 2011 report of the Permanent Subcommittee 
on Investigations of the United States Senate entitled "Wall Street and the Financial Crisis: Anatomy of a Financial 
Collapse" (Senate Report). Finally, Deutsche Bank attached proof that Moody's had downgraded Blue Edge to junk status 
in June 2008. All this information, Deutsche Bank asserted, put Aozora on notice of its claims years before it commenced 
this action. 
 
In opposition to the motion to dismiss, Aozora submitted the affidavit of the general manager of its international division in 
Tokyo, Justin Hirsch (Hirsch affidavit). In his affidavit, Hirsch noted that his averments were not based on his personal 
knowledge, but on his review of Aozora's files and records. Hirsch stated that Aozora did not arrange, originate, or 
structure any CDOs, but rather, invested in CDOs in the United States. Moreover, Hirsch noted, plaintiff's office in New 
York was small, with never more than four employees during the relevant period. The New York office primarily facilitated 
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client services in the United States; its employees were not structured finance professionals, and were not involved in 
plaintiff's decision to invest in structured finance products. 
 
According to Hirsch, when Aozora began to experience CDO losses, it believed those losses were the result of the United 
States subprime mortgage crisis. However, in September 2012, a former employee of Aozora contacted the bank, stating 
that several other banks had recently brought successful claims against structured finance arrangers and inquiring 
whether Aozora wanted its portfolio reviewed to determine whether it might have viable claims. 
 
Thereafter, Hirsch stated, as part of Aozora's due diligence efforts in November and December 2012, it spoke with several 
United States-based law firms regarding its potential claims; in March 2013, Aozora retained its current counsel. After 
reviewing Aozora's investments, counsel informed Aozora that Deutsche Bank had been discussed in the April 2011 
Senate Report. While the Senate Report did not mention the Blue Edge CDO by name, Hirsch asserted that Aozora's 
counsel "analyzed the Blue Edge CDO's asset portfolio, discovering that certain of the [RMBS] that were contained in the 
Blue Edge CDO portfolio were mentioned in the Senate Report." According to Hirsch, it was then that Aozora realized that 
it might have actionable claims against defendants, and commenced this action. 
 
The IAS court found that Aozora's fraud claims were untimely under the two-year discovery rule. In so doing, the court 
concluded that Aozora was on inquiry notice of the alleged fraud by no later than April 2011, when the Senate Report was 
released. Indeed, the court noted, the Senate investigation of the financial crisis began in April 2010. 
 
Further, the court found, Aozora failed to raise an issue of fact as to whether it had exercised reasonable diligence in an 
effort to discover its fraud claims. In that regard, the court noted that the information publicly available by 2010 should 
have alerted Aozora that something was amiss with its investment. Thus, the court concluded, Aozora should have begun 
an investigation well before it actually did. The court also specifically noted that the Hirsch affidavit failed to raise a triable 
issue of fact as to whether, given the circumstances surrounding [*4]the investment and the financial crisis, Aozora had 
engaged in reasonable diligence.[FN3] 
 
The parties do not dispute that plaintiff's fraud causes of action were not timely under New York's six-year limitations 
period and, to be timely, must have been commenced within two years from the time plaintiff discovered the fraud, or with 
reasonable diligence could have discovered it (CPLR 213[8]). 
 
As this Court has held, "Where the circumstances are such as to suggest to a person of ordinary intelligence the 
probability that he has been defrauded, a duty of inquiry arises, and if he omits that inquiry when it would have developed 
the truth, and shuts his eyes to the facts which call for investigation, knowledge of the fraud will be imputed to him" (CIFG 
Assur. N. Am., Inc. v Credit Suisse Sec. (USA) LLC, 128 AD3d 607, 608 [1st Dept 2015] [internal quotation marks 
omitted]; see also Gutkin v Siegal, 85 AD3d 687, 688 [1st Dept 2011]["[t]he test as to when fraud should with reasonable 
diligence have been discovered is an objective one"] [internal quotation marks omitted]). Thus, public reports and lawsuits 
of alleged fraud are sufficient to put a plaintiff on inquiry notice of fraud (see CIFG Assur. N. Am., 128 AD3d at 608; 
Aldrich v Marsh & McLennan Cos., Inc., 52 AD3d 435, 436 [1st Dept 2008], lv denied 11 NY3d 716 [2009]). Similarly, 
losses that a plaintiff sustains may put it on notice of possible fraud (see Ghandour v Shearson Lehman Bros., 213 AD2d 
304, 306 [1st Dept 1995], lv denied 86 NY2d 710 [1995]). 
 
Accordingly, Deutsche Bank made a prima facie case that Aozora was on inquiry notice of its fraud claims before June 18, 
2011 (that is, two years before it filed the summons with notice). The burden then shifted to Aozora to establish that, even 
if it had exercised reasonable diligence, it could not have discovered the basis for its claims before that date. 
 
But Aozora failed to carry its burden, as there was a wealth of public information that should have put it on inquiry notice 
of the alleged fraud. First, in 2008, Blue Edge was downgraded to junk status and plaintiff incurred substantial losses on 
its investment. Second, there was considerable publicity about the subprime mortgage crisis from news reports, investor 
lawsuits, and government investigations well before June 2011. Indeed, by April 2011, defendants had been sued multiple 
times in connection with RMBS and CDOs, including in connection with a Deutsche Bank CDO known as Gemstone, 
which plaintiff discusses in its complaint as involving wrongdoing by defendants "identical" to that involved with respect to 
Blue Edge (see Ghandour, 213 AD2d at 304, 306 [the plaintiff was on notice where his brother made the same 
investments and commenced a timely fraud action six years earlier]). 
 
Third, one of the most significant sources of public information putting plaintiff on notice of its fraud claims is the Senate 
Report and its associated emails, which actually form the centerpiece of plaintiff's complaint. In fact, the Senate Report 
contains a 45-page section on Deutsche Bank entitled "Running the CDO Machine: Case Study of Deutsche Bank." 
Taken with all the other information available in the public domain, the Senate Report is more than sufficient to have 
placed Aozora on inquiry notice of possible fraud by April 2011 at the latest (see Aldrich, 52 AD3d at 436; cf. CSAM 
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Capital, Inc. v Lauder, 67 AD3d 149 [1st Dept 2009]). That Blue Edge was not mentioned by name in the Senate Report 
does not change this result. [*5]Aozora had more than $430 million invested in Blue Edge and other CDOs; it could have, 
and should have, considered whether Blue Edge's underlying assets fell within the Senate Report's ambit. 
 
Also significant is that Aozora's counsel actually did investigate Aozora's potential claims in 2012 or 2013. However, 
Aozora provides no explanation for why it could not have performed that same investigation before June 18, 2011, when 
losses from the subprime mortgage crisis were receiving considerable attention in the press (see CIFG Assur. N. Am., 
128 AD3d at 608). 
 
The proposed amended complaint does not cure the statute of limitations defects in the original complaint, as it does not 
gainsay that Aozora was on inquiry notice of alleged fraud more than two years before it filed the summons with notice 
(see K-Bay Plaza, LLC v Kmart Corp., 132 AD3d 584, 590 [1st Dept 2015]; Meimeteas v Carter Ledyard & Milburn LLP, 
105 AD3d 643 [1st Dept 2013]). 
 
THIS CONSTITUTES THE DECISION AND ORDER 
 
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 
 
ENTERED: MARCH 31, 2016 
 
CLERK 
 
Footnotes 
 
Footnote 1: The facts are taken from the complaint, which must be accepted as true for the purposes of the CPLR 3211 
motion. 
 
Footnote 2: According to statements by Aozora's counsel at oral argument, Azora had a total of $430 million in CDO 
investments by the end of 2007. 
 
Footnote 3: On February 17, 2015, Aozora moved to reargue the IAS court's dismissal of its fraud claims, or for leave to 
file an amended complaint. On March 31, 2015, the IAS court denied that motion. 
 
Aozora Bank, Ltd. v Deutsche Bank Sec. Inc., 2016 NY Slip Op 02511, 1st Dept 3-31-16 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02511.htm
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ACCOUNT STATED 
 

ACCOUNT STATED (PLAINTIFF ENTITLED TO SUMMARY JUDGMENT IN ACTION TO COLLECT A CREDIT CARD 
DEBT)/DEBTOR-CREDITOR (PLAINTIFF ENTITLED TO SUMMARY JUDGMENT UNDER AN ACCOUNT STATED THEORY IN AN 
ACTION TO COLLECT A CREDIT CARD DEBT)/CREDIT CARDS (PLAINTIFF ENTITLED TO SUMMARY JUDGMENT UNDER AN 

ACCOUNT STATED THEORY IN AN ACTION TO COLLECT A CREDIT CARD DEBT) 

  
ACCOUNT STATED, DEBTOR-CREDITOR. 

  
PLAINTIFF ENTITLED TO SUMMARY JUDGMENT UNDER AN ACCOUNT STATED THEORY IN 

AN ACTION TO COLLECT A CREDIT CARD DEBT. 
  

The Second Department determined plaintiff, who had purchased defendant's credit card debt of over $16,000, was 
entitled to summary judgment under an account stated theory. The court explained the elements: 
  

" An account stated is an agreement between [the] parties to an account based upon prior transactions between 
them with respect to the correctness of the account items and balance due'" ... . To establish its prima facie 
entitlement to judgment as a matter of law to recover on an account stated, a plaintiff must show that the defendant 
received the plaintiff's account statements for payment and retained these statements for a reasonable period of 
time without objection ... . 

  
In the case of existing indebtedness, the agreement may be implied as well as express ... . "An agreement may be 
implied where a defendant retains bills without objecting to them within a reasonable period of time, or makes 
partial payment on the account" ... . Cach, LLC v Aspir, 2016 NY Slip Op 02046, 2nd Dept 3-23-16 

 

 
ATTORNEYS 

 
 
 

ATTORNEYS (DEFAMATION, STATEMENTS MADE IN AFFIDAVIT SUBMITTED TO THE COURT WERE ABSOLUTELY 
PRIVILEGED)/DEFAMATION (STATEMENTS MADE IN AFFIDAVIT SUBMITTED TO THE COURT WERE ABSOLUTELY 

PRIVILEGED)/PRIVILEGE (ATTORNEYS, STATEMENTS MADE IN AFFIDAVIT SUBMITTED TO THE COURT WERE ABSOLUTELY 
PRIVILEGED) 

  
ATTORNEYS, DEFAMATION, PRIVILEGE. 

  
STATEMENTS MADE BY ATTORNEY IN AFFIDAVIT SUBMITTED TO THE COURT WERE 

ABSOLUTELY PRIVILEGED, DEFAMATION ACTION PROPERLY DISMISSED. 
  

The Second Department determined the defendant-attorney's motion to dismiss the defamation complaint was properly 
dismissed for failure to state a cause of action. The allegedly defamatory statements were made in an affidavit submitted 
to the court and concerned the will at the center of the proceedings. The statements, therefore, were absolutely privileged: 
  

 

APPELLATE DIVISION 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02046.htm
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An otherwise defamatory statement may be "privileged" and thus not actionable ... . Insofar as is relevant herein, 
an absolute privilege is accorded statements made at all stages of a judicial proceeding in communications among 
the parties, witnesses, counsel, and the court, provided that the statements may be considered in some way 
"pertinent" to the issue in the proceeding ... . "The test of pertinency [to the litigation] is extremely liberal so as to 
embrace [ ] anything that may possibly or plausibly be relevant or pertinent'" ... . This privilege applies to all 
statements made in or out of court and regardless of the motive for which they were made ... . 

  
Here, the complaint alleges that the defendant, who was counsel for the executor in a probate proceeding, made 
allegedly defamatory statements in an affirmation in support of a motion in that proceeding to compel a continued 
examination pursuant to Surrogate's Court Procedure Act § 1404. The statements concerned the very subject of 
the probate proceeding, the contested last Will and Testament of the decedent. Therefore, the subject statements 
were absolutely privileged as a matter of law and cannot be the basis for a defamation action ... . Brady v 
Gaudelli, 2016 NY Slip Op 01793, 2nd Dept 3-16-16 

 

 
CIVIL PROCEDURE 

 
CIVIL PROCEDURE (LAW OFFICE FAILURE DEEMED ADEQUATE EXCUSE FOR GRANTING A MOTION TO RENEW)/CIVIL 

PROCEDURE (CRITERIA FOR A MOTION TO RENEW IS FLEXIBLE)/LAW OFFICE FAILURE (MOTION TO RENEW BASED UPON 
LAW OFFICE FAILURE PROPERLY GRANTED)/RENEW, MOTION TO (CRITERIA FOR GRANTING IS FLEXIBLE)/RENEW, 

MOTION TO (LAW OFFICE FAILURE DEEMED ADEQUATE GROUND FOR MOTION) 

  
CIVIL PROCEDURE. 

  
MOTION TO RENEW BASED UPON LAW OFFICE FAILURE PROPERLY GRANTED; CRITERIA 

FOR GRANTING A MOTION TO RENEW IS FLEXIBLE. 
  

The Second Department determined that law office failure was properly deemed an adequate ground for a motion to 
renew based on evidence which could have been presented to support the original motion. The Second Department 
further determined that, upon renewal, the denial of defendant's motion to dismiss for failure to timely file a complaint after 
service of the demand for a complaint was proper. The court noted the criteria for granting a motion to renew is flexible: 
  

"Although a motion for leave to renew generally must be based on newly-discovered facts, this requirement is a 
flexible one, and a court has the discretion to grant renewal upon facts known to the movant at the time of the 
original motion, provided that the movant offers a reasonable justification for the failure to submit the additional 
facts on the original motion" ... . What is considered a "reasonable justification" is within the Supreme Court's 
discretion ... . "Law office failure can be accepted as a reasonable excuse in the exercise of the court's sound 
discretion" ... . 

  
Here ... the Supreme Court did not improvidently exercise its discretion in granting that branch of the plaintiff's 
motion which was for leave to renew his opposition to her motion, as the excuse of law office failure presented by 
the plaintiff was reasonable under the circumstances ... . 

  
Furthermore, upon renewal, considering all the circumstances of this case, the Supreme Court providently 
exercised its discretion in denying the appellant's motion pursuant to CPLR 3012(b) to dismiss the complaint 
insofar as asserted against her for failure to serve a timely complaint. The plaintiff proffered a reasonable excuse 
for his delay in serving the complaint after being served by the appellant with a notice of appearance and demand 
for a complaint, and established that he had a potentially meritorious cause of action against the appellant ... 
. Castor v Cuevas, 2016 NY Slip Op 01456, 2nd Dept 3-2-16 

 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01793.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01793.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01456.htm
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CIVIL PROCEDURE (WAIVED DEFENSE CAN BE INTERPOSED IN AN ANSWER AMENDED BY LEAVE OF COURT)/AMENDED 
ANSWER (WAIVED DEFENSE CAN BE INTERPOSED IN AN ANSWER AMENDED BY LEAVE OF COURT)/AFFIRMATIVE 

DEFENSES (WAIVED DEFENSE CAN BE INTERPOSED IN AN ANSWER AMENDED BY LEAVE OF COURT) 

  
CIVIL PROCEDURE. 

  
WAIVED DEFENSE CAN BE INTERPOSED IN AN ANSWER AMENDED BY LEAVE OF COURT. 

  
The Second Department determined defendant doctor in this medical malpractice action should have been allowed to 
amend his answer to add the defense of discharge in bankruptcy. The court noted that even where a defense is waived 
pursuant to CPLR 3211(e) it can be interposed in an answer amended by leave of court pursuant to 3025(b): 
  

Even when a defense is waived under CPLR 3211(e), "it can nevertheless be interposed in an answer amended by 
leave of court pursuant to CPLR 3025(b), as long as the amendment does not cause the other party prejudice or 
surprise resulting directly from the delay, and is not palpably insufficient or patently devoid of merit" ... . Under the 
circumstances of this case, we find that [defendant's] affirmative defense of discharge in bankruptcy is neither 
patently insufficient nor palpably devoid of merit, and there would be little or no prejudice resulting from any delay 
in granting leave to amend his answer to add this affirmative defense ... . Dixon v Chang, 2016 NY Slip Op 01797, 
2nd Dept 3-16-16 

  
  
  
  

CIVIL PROCEDURE (AMENDMENT OF AD DAMNUM CLAUSE OF THE COMPLAINT SHOULD HAVE BEEN ALLOWED)/AD 
DAMNUM CLAUSE (AMENDMENT OF AD DAMNUM CLAUSE OF THE COMPLAINT SHOULD HAVE BEEN ALLOWED) 

  

CIVIL PROCEDURE. 
  

PLAINTIFF SHOULD HAVE BEEN ALLOWED TO AMEND THE AD DAMNUM CLAUSE OF THE 
COMPLAINT. 

  
The Fourth Department determined plaintiff in a breach of contract action should have been allowed to amend its ad 
damnum clause: 
  

... Supreme Court abused its discretion in denying its motion to amend the ad damnum clause from $77,585.50 to 
$111,331.13, and we therefore modify the order by granting the motion. It is axiomatic that " [l]eave to amend a 
pleading should be freely granted in the absence of prejudice to the nonmoving party where the amendment is not 
patently lacking in merit' " ... . * * * 

  
... "[I]n the absence of prejudice . . . , a motion to amend the ad damnum clause, whether made before or after the 
trial, should generally be granted" ... . Putrelo Constr. Co. v Town of Marcy, 2016 NY Slip Op 01949, 4th Dept 
3-18-16 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01797.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01797.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01949.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01949.htm
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CIVIL PROCEDURE (FAILURE TO COMPLY WITH NOTICE PROVISION OF NYC ADMINISTRATIVE CODE DID NOT TOLL 

STATUTE OF LIMITATIONS RE: AN ACTION SEEKING TO RECOVER THE COST OF BUILDING MODIFICATIONS REQUIRED BY 
THE CODE AFTER DEFENDANTS' CONSTRUCTION OF A TALLER NEIGHBORING BUILDING)/ADMINSTRATIVE CODE OF THE 

CITY OF NEW YORK (FAILURE TO COMPLY WITH NOTICE PROVISION OF NYC ADMINISTRATIVE CODE DID NOT TOLL 
STATUTE OF LIMITATIONS RE: AN ACTION SEEKING TO RECOVER THE COST OF BUILDING MODIFICATIONS REQUIRED BY 

THE CODE AFTER DEFENDANTS' CONSTRUCTION OF A TALLER NEIGHBORING BUILDING)/BUILDING HEIGHT 
(NYC) (FAILURE TO COMPLY WITH NOTICE PROVISION OF NYC ADMINISTRATIVE CODE DID NOT TOLL STATUTE OF 

LIMITATIONS RE: AN ACTION SEEKING TO RECOVER THE COST OF BUILDING MODIFICATIONS REQUIRED BY THE CODE 
AFTER DEFENDANTS' CONSTRUCTION OF A TALLER NEIGHBORING BUILDING)/CHIMNEY HEIGHT (NYC) (FAILURE TO 
COMPLY WITH NOTICE PROVISION OF NYC ADMINISTRATIVE CODE DID NOT TOLL STATUTE OF LIMITATIONS RE: AN 

ACTION SEEKING TO RECOVER THE COST OF BUILDING MODIFICATIONS REQUIRED BY THE CODE AFTER 
DEFENDANTS' CONSTRUCTION OF A TALLER NEIGHBORING BUILDING) 

  
CIVIL PROCEDURE. 

  
FAILURE TO COMPLY WITH NOTICE PROVISION OF NYC ADMINISTRATIVE CODE DID NOT 

TOLL STATUTE OF LIMITATIONS RE: AN ACTION SEEKING TO RECOVER THE COST OF 
BUILDING MODIFICATIONS REQUIRED BY THE CODE AFTER 

DEFENDANTS' CONSTRUCTION OF A TALLER NEIGHBORING BUILDING. 
  

The First Department, in a full-fledged opinion by Justice Tom, determined defendants' failure to give notice to plaintiff of 
their intent to increase the height of a neighboring building did not toll the statute of limitations. The suit concerned two 
provisions of the Administrative Code of the City of New York. One provision required notice to neighboring property 
owners of construction to increase the height of a building. The other required the owner of the newly constructed building 
to increase the height of the chimneys of surrounding buildings to bring them back into conformance with the 
Administrative Code. Plaintiff was seeking to recover the cost of modifying its chimney which was rendered noncompliant 
by defendants' now taller neighboring building. The new construction was completed in 2007. The court held defendants' 
failure to notify plaintiff of the new construction did not excuse plaintiff's failure to bring an action within three years of the 
completion of the new construction: 
  

Pursuant to the statutory language, plaintiff's claim accrued when defendants' building (1) was erected; (2) was 
sited within 100 feet of plaintiff's chimney; and (3) was increased in height so that it exceeded the height of 
plaintiff's chimney vent. Here, all the factual circumstances required to establish a right of action occurred by 
January 2007, when the work on the building had been substantially completed. The January 22, 2007 temporary 
certificate of occupancy (CO), issued by the Department of Buildings (DOB), certified that defendants' building was 
20 stories tall and "conform[ed] substantially to the approved plans and specifications[,] and to the requirements of 
all applicable laws, rules and regulations for the uses and occupancies specified" for the project. The approved 
condominium offering plan stated that the Arts Tower would consist of a cellar level and 20 additional stories. This 
documentary evidence is prima facie proof that as of January 20, 2007, the building was erected to a height that 
was 10 stories taller than plaintiff's chimney, and sited within 100 feet of the chimney, thus triggering the three-year 
limitations period on plaintiff's claim that defendants failed to comply with Administrative Code § 27-860(a). 
Moreover, plaintiff concedes that it was aware of the building's height by the time construction was substantially 
completed in 2007. Accordingly plaintiff's claim accrued on January 20, 2007, and this action, commenced in March 
2014, is thus time-barred ... . West Chelsea Bldg. LLC v Guttman, 2016 NY Slip Op 02548, 1st Dept 3-31-16 
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CIVIL PROCEDURE (SIX-YEAR STATUTE OF LIMITATIONS APPLIES TO BREACH OF FIDUCIARY DUTY CLAIMS WHICH SOUND 
IN FRAUD)/FRAUD (SIX-YEAR STATUTE OF LIMITATIONS APPLIES TO BREACH OF FIDUCIARY DUTY CLAIMS WHICH SOUND 
IN FRAUD)/FIDUCIARY DUTY, BREACH OF (SIX-YEAR STATUTE OF LIMITATIONS APPLIES TO BREACH OF FIDUCIARY DUTY 

CLAIMS WHICH SOUND IN FRAUD) 

  
CIVIL PROCEDURE, BREACH OF FIDUCIARY DUTY, FRAUD. 

  
SIX-YEAR STATUTE OF LIMITATIONS APPLIES TO BREACH OF FIDUCIARY DUTY CLAIMS 

WHICH SOUND IN FRAUD. 
  

The First Department, in a case remitted by the Court of Appeals, determined the six-year statute of limitations applied to 
"breach of fiduciary duty" causes of action because fraud allegations were at the heart of the claims. Where, as here, a 
"breach of fiduciary duty" cause of action seeks monetary damages and not equitable relief, the three-year statute of 
limitations usually applies. However, where, as here, allegations of fraud are central to the fiduciary duty cause of action, 
the six-year statute of limitations applies: 
  

... [A] cause of action for breach of fiduciary duty based on allegations of actual fraud is subject to a six-year 
limitations period" ... . An exception to this rule exists " if the fraud allegation is only incidental to the claim 
asserted'" ... . Thus, "where an allegation of fraud is not essential to the cause of action pleaded except as an 
answer to an anticipated defense of Statute of Limitations, courts look for the reality, and the essence of the action 
and not its mere name" ... . 

  
Here, although the fiduciary duty claims seek monetary relief, the six-year limitations period applies because the 
claims sound in fraud. Cusimano v Schnurr, 2016 NY Slip Op 01758, 1st Dept 3-15-16 
  
  
 
 
  

 CIVIL PROCEDURE (CRITERIA FOR AN ORDER OF ATTACHMENT EXPLAINED)/DEBTOR-CREDITOR (CRITERIA FOR AN 

ORDER OF ATTACHMENT EXPLAINED)/ATTACHMENT (CRITERIA FOR AN ORDER OF ATTACHMENT EXPLAINED) 

  
CIVIL PROCEDURE, DEBTOR-CREDITOR, ATTACHMENT. 

  
CRITERIA FOR AN ORDER OF ATTACHMENT EXPLAINED. 

  
The Second Department, affirming Supreme Court, determined the motion for an order of attachment was properly 
granted. The court explained the analytical criteria: 
  

Attachment is a provisional remedy designed to secure a debt by preliminary levy upon the property of the debtor 
to conserve it for eventual execution, and the courts have strictly construed the attachment statute in favor of those 
against whom it may be employed ... . In order to be granted an order of attachment under CPLR 6201(3), a 
"plaintiff must demonstrate that the defendant has concealed or is about to conceal property in one or more of 
several enumerated ways, and has acted or will act with the intent to defraud creditors or to frustrate the 
enforcement of a judgment that might be rendered in favor of the plaintiff" ... .  In addition to proving fraudulent 
intent, the plaintiff must show a probability of success on the merits ... . Hume v 1 Prospect Park ALF, LLC, 2016 
NY Slip Op 02055, 2nd Dept 3-23-16 
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http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02055.htm
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CIVIL PROCEDURE (SUMMARY JUDGMENT, UNSWORN, UNCERTIFIED MEDICAL DOCUMENTS PROPERLY CONSIDERED, 
AFFIANT CREDIBILITY SHOULD NOT BE WEIGHED IN DECIDING SUMMARY JUDGMENT)/EVIDENCE (SUMMARY JUDGMENT, 

UNSWORN, UNCERTIFIED MEDICAL DOCUMENTS PROPERLY CONSIDERED, AFFIANT CREDIBILITY SHOULD NOT BE 
WEIGHED IN DECIDING SUMMARY JUDGMENT)/SUMMARY JUDGMENT MOTIONS (UNSWORN, UNCERTIFIED MEDICAL 

DOCUMENTS PROPERLY CONSIDERED, AFFIANT CREDIBILITY SHOULD NOT BE WEIGHED IN DECIDING SUMMARY 
JUDGMENT) 

  

CIVIL PROCEDURE, EVIDENCE. 
  

UNSWORN, UNCERTIFIED MEDICAL DOCUMENTS PROPERLY CONSIDERED FOR SUMMARY 
JUDGMENT MOTION; CREDIBILITY OF AFFIANTS SHOULD NOT BE WEIGHED IN DECIDING 

SUMMARY JUDGMENT MOTION. 
  

In the course of reversing Supreme Court's grant of summary judgment to defendants in a car-accident case, the court 
noted that unworn and uncertified medical records were admissible to support plaintiff's serious-injury claim because the 
documents were submitted by the defendants or because the documents were relied upon by plaintiff's expert, who 
provided a sworn opinion. In addition, the court noted that the credibility of affiants should not, as a general rule, be 
considered in deciding a summary judgment motion: 
  

Although ... many of the medical reports and records submitted by plaintiff in opposition to the cross motions were 
unsworn and uncertified, we may consider those reports and records that were "submitted by defendants . . . or 
were referenced in the reports of physicians who examined plaintiff on their behalf, and [defendants] submitted the 
reports of [those physicians]" ... . To the extent that plaintiff submitted unsworn and uncertified medical reports and 
records that were not submitted by defendants or relied upon by their expert, we may nevertheless rely on the 
medical opinions of plaintiff's experts because "the various medical opinions relying on those . . . reports [and 
records] are sworn and thus competent evidence" ... . ... [T]he court erred in discounting entirely the opinion of 
plaintiff's treating physician due to perceived errors in his report. "The court may not weigh the credibility of the 
affiants on a motion for summary judgment unless it clearly appears that the issues are not genuine, but feigned" ... 
. Cook v Peterson, 2016 NY Slip Op 01950, 4th Dept 3-18-16 
  
  
 
 
 

 CIVIL PROCEDURE (OMISSIONS FROM COMPLAINT SUPPLIED BY AFFIDAVIT IN OPPOSITION TO MOTION TO DISMISS, 

COMPLAINT SHOULD NOT HAVE BEEN DISMISSED)/COMPLAINTS (OMISSIONS FROM COMPLAINT SUPPLIED BY AFFIDAVIT 
IN OPPOSITION TO MOTION TO DISMISS, COMPLAINT SHOULD NOT HAVE BEEN DISMISSED) 

  
CIVIL PROCEDURE, INSURANCE LAW. 

  
OMISSIONS FROM COMPLAINT SUPPLIED BY AFFIDAVIT IN OPPOSITION TO MOTION TO 

DISMISS, COMPLAINT SHOULD NOT HAVE BEEN DISMISSED. 
  

The First Department, reversing Supreme Court, determined the omissions from the complaint against defendant 
insurance company were remedied by an affidavit submitted in opposition to the motion to dismiss: 
  

A complaint must "be sufficiently particular to give the court and parties notice of the transactions, occurrences, or 
series of transactions" that form the basis of the complaint and "the material elements of each cause of action" 
(CPLR 3013). The factual allegations of the complaint are accepted as true, and afforded "every possible favorable 
inference" ... . "[A] court may freely consider affidavits submitted by the plaintiff to remedy any defects in the 
complaint and the criterion is whether the proponent of the pleading has a cause of action, not whether he has 
stated one ... . When such affidavits are considered, dismissal should not result unless "a material fact as claimed 
by the pleader to be one is not a fact at all and unless it can be said that no significant dispute exists regarding it" 
... . 

  
Here, the complaint standing alone failed to apprise defendant insurance companies of basic pertinent information 
to put them on notice of the claims against them, such as the patients treated and the insurance policies issued by 
defendant, under which plaintiff submitted claims for treatment rendered. However, in opposition to defendant 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01950.htm
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insurance companies' motion to dismiss, plaintiff submitted an affidavit from its principal with an exhibit attached 
providing such information. Thus, the complaint and affidavit submitted in opposition sufficiently apprise defendant 
insurance companies of the "transactions, occurrences, or series of transactions" that form the basis of the 
complaint (CPLR 3013). High Definition MRI, P.C. v Travelers Cos., Inc., 2016 NY Slip Op 02027, 1st Dept 3-
22-16 
 
 
 
 
 
 

CIVIL PROCEDURE (DEFENDANT'S DEATH PRIOR TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT DIVESTED THE 
COURT OF JURISDICTION, COURT SHOULD NOT HAVE DECIDED MOTION AND ORDER APPEALED FROM WAS A 

NULLITY)/JURISDICTION (DEATH, DEFENDANT'S DEATH PRIOR TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
DIVESTED THE COURT OF JURISDICTION, COURT SHOULD NOT HAVE DECIDED MOTION AND ORDER APPEALED FROM 

WAS A NULLITY)/TRUSTS AND ESTATES (DEFENDANT'S DEATH PRIOR TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
DIVESTED THE COURT OF JURISDICTION, COURT SHOULD NOT HAVE DECIDED MOTION AND ORDER APPEALED FROM 
WAS A NULLITY)/APPEALS (DEATH, DEFENDANT'S DEATH PRIOR TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

DIVESTED THE COURT OF JURISDICTION, COURT SHOULD NOT HAVE DECIDED MOTION AND ORDER APPEALED FROM 
WAS A NULLITY) 

  
CIVIL PROCEDURE, TRUSTS AND ESTATES, APPEALS. 

  
DEFENDANT'S DEATH PRIOR TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

DIVESTED THE COURT OF JURISDICTION, COURT SHOULD NOT HAVE DECIDED MOTION 
AND ORDER APPEALED FROM WAS A NULLITY. 

  
In this foreclosure action, the Second Department determined plaintiff bank's motion for summary judgment should not 
have been entertained because defendant had died before the motion was brought. The order appealed from was 
therefore a nullity: 
  

Here, the deceased defendant died before the plaintiff's motion was made and before the order appealed from was 
issued. The attorney who had represented the deceased defendant prior to his death purportedly took this appeal 
on behalf of, among others, the deceased defendant. However, since a substitution of parties had not been 
effected prior to the filing of the notice of appeal, counsel lacked the authority to act for the deceased defendant, 
and the purported appeal taken on behalf of the deceased defendant must be dismissed ... . Furthermore, since no 
substitution was made prior to the entry of the order appealed from, the order appealed from is a nullity to the 
extent that it pertains to the deceased defendant, and we vacate so much of the order as granted that branch of the 
plaintiff's motion which was for summary judgment on the complaint insofar as asserted against the deceased 
defendant ... . 

  
Similarly, in this case, since a proper substitution had not been made, the Supreme Court should not have 
determined the merits of the plaintiff's motion, even to the extent that the plaintiff sought relief against the other 
defendants ... . Aurora Bank FSB v Albright, 2016 NY Slip Op 02307, 2nd Dept 3-30-16 

  
 

 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02027.htm
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CONTRACT LAW 
 

CONTRACT LAW (ALTHOUGH BREACH OF CONTRACT CAUSES OF ACTION PRECLUDED BY STATUTE OF FRAUDS, 
RELATED PROMISSORY ESTOPPEL AND UNJUST ENRICHMENT CAUSES OF ACTION SHOULD HAVE SURVIVED MOTION TO 
DISMISS)/PROMISSORY ESTOPPEL (ALTHOUGH BREACH OF CONTRACT CAUSES OF ACTION PRECLUDED BY STATUTE OF 

FRAUDS, RELATED PROMISSORY ESTOPPEL AND UNJUST ENRICHMENT CAUSES OF ACTION SHOULD HAVE SURVIVED 
MOTION TO DISMISS)/UNJUST ENRICHEMENT (ALTHOUGH BREACH OF CONTRACT CAUSES OF ACTION PRECLUDED BY 

STATUTE OF FRAUDS, RELATED PROMISSORY ESTOPPEL AND UNJUST ENRICHMENT CAUSES OF ACTION SHOULD HAVE 
SURVIVED MOTION TO DISMISS) 

  
CONTRACT LAW. 

  
ALTHOUGH BREACH OF CONTRACT CAUSES OF ACTION WERE PRECLUDED BY THE 

STATUTE OF FRAUDS, RELATED PROMISSORY ESTOPPEL AND UNJUST ENRICHMENT 
CAUSES OF ACTION SHOULD HAVE SURVIVED MOTION TO DISMISS. 

  
The First Department, in a full-fledged opinion by Justice Richter, reversing (modifying) Supreme Court, determined that, 
although the breach of contract allegations were precluded by the statute of frauds, the related causes of action for 
promissory estoppel and unjust enrichment should not have been dismissed. Plaintiff, Peter, and defendant, Lisa, were 
both named as beneficiaries in their mother's, Madeline's, will. However, when Peter was in the midst of divorce 
proceedings, Madeline made Lisa the sole beneficiary because she did not want Peter's wife to claim any assets in 
her estate should she die before the divorce was final.  Lisa orally agreed to split the estate upon Madeline's death in 
return for Peter's promise to pay Madeline's estate taxes. Peter paid the estate taxes and Lisa reneged on the deal: 
  

Although the breach of contract causes of action cannot stand, the complaint sufficiently states a claim under the 
doctrine of promissory estoppel. The elements of a promissory estoppel claim are: (i) a sufficiently clear and 
unambiguous promise; (ii) reasonable reliance on the promise; and (iii) injury caused by the reliance ... . If a 
contract is barred by the statute of frauds, a promissory estoppel claim is viable in the limited set of circumstances 
where unconscionable injury results from the reliance placed on the alleged promise ... . * * * 
  
The factual allegations of the complaint sufficiently state a cause of action for unjust enrichment with respect to 
Peter's payment of Madeline's estate taxes and Lisa's life insurance premiums. To establish unjust enrichment, the 
plaintiff must show that the defendant was enriched, at the plaintiff's expense, and that it is against equity and good 
conscience to permit the defendant to retain what is sought to be recovered ... . Here, the complaint's allegations 
show that Lisa was enriched at Peter's expense because Peter paid the estate taxes and insurance premiums, 
despite Lisa's being the sole beneficiary of the will, and that it would be against equity and good conscience to 
allow Lisa to retain that windfall. 
  
This theory of unjust enrichment is not precluded by the statute of frauds because it is not an attempt to enforce the 
oral contract but instead seeks to recover the amount by which Lisa was enriched at Peter's expense ... 
. Castellotti v Free, 2016 NY Slip Op 01625, 1st Dept 3-8-16 
  
  
 
 
 

CONTRACT LAW (LIABILITY UNDER CONTRACT CAN ARISE IN THE ABSENCE OF PRIVITY WHERE A PARTY IS A JOINT 
VENTURER OR PARTNER WITH A SIGNATORY TO THE CONTRACT)/JOINT VENTURES (LIABILITY UNDER CONTRACT CAN 
ARISE IN THE ABSENCE OF PRIVITY WHERE A PARTY IS A JOINT VENTURER OR PARTNER WITH A SIGNATORY TO THE 

CONTRACT) 

  
CONTRACT LAW, JOINT VENTURES. 

  
LIABILITY UNDER CONTRACT CAN ARISE IN THE ABSENCE OF PRIVITY WHERE A PARTY IS 

A JOINT VENTURER OR PARTNER WITH A SIGNATORY TO THE CONTRACT. 
  

The Third Department, reversing Supreme Court, determined there was a question of fact whether defendant Rock Solid 
was in a joint venture with defendant Catamount at the time Catamount entered a contract with plaintiffs. Plaintiffs sought 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01625.htm
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specific performance of the contract. Supreme Court had dismissed the action against Rock Solid finding that Rock Solid 
was not in privity of contract with plaintiffs. However, because plaintiffs alleged Rock Solid and Catamount were joint 
venturers, and because Rock Solid did not address that issue in its motion for summary judgment, the motion should not 
have been granted: 
  

Liability under a contract can arise in the absence of privity where it is established that the defendant is in a joint 
venture or partnership with a signatory to the contract (see Partnership Law § 28...). "A joint venture is an 
association of two or more persons to carry out a single business enterprise for profit, for which purpose they 
combine their property, money, effects, skill and knowledge" ... . "The essential elements of a joint venture are an 
agreement manifesting the intent of the parties to be associated as joint venturers, a contribution by the 
coventurers to the joint undertaking (i.e., a combination of property, financial resources, effort, skill or knowledge), 
some degree of joint proprietorship and control over the enterprise; and a provision for the sharing of profits and 
losses" ... . 
 
Here, Supreme Court concluded that Rock Solid established its prima facie entitlement to summary judgment as a 
matter of law by demonstrating that it was not a party to the 2005 agreement ... . ... [T]he court failed to address 
whether Rock Solid satisfied its additional burden to refute plaintiffs' assertions in the complaint that Rock Solid 
was Catamount's joint venturer or partner. Alper Rest., Inc. v Catamount Dev. Corp., 2016 NY Slip Op 02509, 
3rd Dept 3-31-16 

  
 
 
 
 

CONTRACT LAW (COMPLAINTS ALLEGING THE DELIVERY OF FUEL OIL MIXED WITH WASTE OIL STATED CAUSES OF 
ACTION FOR BREACH OF CONTRACT AND BREACH OF WARRANTY)/UCC (COMPLAINTS ALLEGING THE DELIVERY OF FUEL 
OIL MIXED WITH WASTE OIL STATED CAUSES OF ACTION FOR BREACH OF CONTRACT AND BREACH OF WARRANTY)/FUEL 

OIL (COMPLAINTS ALLEGING THE DELIVERY OF FUEL OIL MIXED WITH WASTE OIL STATED CAUSES OF ACTION FOR 
BREACH OF CONTRACT AND BREACH OF WARRANTY) 

  

CONTRACT LAW, UCC. 
  

COMPLAINTS ALLEGING THE DELIVERY OF FUEL OIL MIXED WITH WASTE OIL SHOULD 
NOT HAVE BEEN DISMISSED, THE COMPLAINTS STATED BREACH OF CONTRACT AND 

BREACH OF WARRANTY CAUSES OF ACTION. 
  

The First Department, in a full-fledged opinion by Justice Saxe, determined two class action complaints alleging 
defendants supplied heating oil of lesser quality than that called for by the contracts should not have been dismissed. The 
complaints alleged waste oil had been mixed with the No. 4 and No. 6 fuel oil which was ordered. Certain detrimental 
effects of burning the mixed fuel were alleged. The First Department held that the "no injury" products liability cases relied 
upon by the motion court did not apply. Rather the case presented breach of contract/warranty issues: 
  

Plaintiffs essentially allege that, consistent with the ASTM specifications, as well as common commercial usage, 
and pursuant to the UCC, customers purchasing goods described as No. 4 and No. 6 fuel oil are entitled to 
presume that they are receiving 100% fuel oil of the specified grade, and not a product consisting of a blend of No. 
4 or No. 6 fuel oil with some other types of oil that do not meet the criteria of those ASTM specifications. * * * 
  
Under UCC 2-714(2), the measure of damages for breach of warranty is the difference between the value of the 
goods delivered and the value of the goods warranted ... . Since we must infer from the complaint that plaintiffs 
received nonconforming oil deliveries of lesser value than those they contracted and paid for, causes of action for 
breach of contract and breach of warranty — including plaintiffs' damages — are stated in each action. BMW 
Group, LLC v Castle Oil Corp., 2016 NY Slip Op 01790, 1st Dept 3-15-16 
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CONTRACT LAW (SOPHISTICATED BUSINESS ENTITY CAN NOT ARGUE IT RELIED ON ORAL MISREPRESENTATIONS WHICH 
CONTRADICTED THE WRITTEN CONTRACT)/FRAUD (FRAUD CAUSE OF ACTION PROPERLY DISMISSED AS DUPLICATIVE 
OF BREACH OF CONTRACT CAUSE OF ACTION AND BECAUSE PLAINTIFF, A SOPHISTICATED BUSINESS ENTITY, COULD 

NOT BE HEARD TO HAVE RELIED UPON ORAL MISREPRESENTATIONS WHICH CONTRADICTED THE WRITTEN 
CONTRACT)/ATTACHMENT (STRICT REQUIREMENTS FOR ATTACHMENT PURSUANT TO CPLR 6201 (3) NOT MET)/CIVIL 

PROCEDURE (STRICT REQUIREMENTS FOR ATTACHMENT PURSUANT TO CPLR 6201 (3) NOT MET) 

  

CONTRACT LAW, FRAUD, CIVIL PROCEDURE . 
  

FRAUD CAUSE OF ACTION PROPERLY DISMISSED BECAUSE (1) IT WAS DUPLICATIVE OF 
THE BREACH OF CONTRACT CAUSE OF ACTION AND (2) PLAINTIFF, AS A SOPHISTICATED 

BUSINESS ENTITY, COULD NOT ARGUE IT RELIED ON ORAL REPRESENTATIONS WHICH 
CONTRADICTED THE WRITTEN CONTRACT; STRICT REQUIREMENTS FOR ATTACHMENT 

NOT MET. 
  

  
The Third Department, affirming Supreme Court, determined plaintiff's fraud cause of action was properly dismissed 
because (1) it was duplicative of the breach of contract cause of action, and (2), plaintiff, a sophisticated business 
entity,  could not be heard to rely upon alleged oral representations which contradicted the written contract.  In addition, 
the Third Department determined the requirements for attachment pursuant to CPLR 6201 (3) were not met by plaintiff. 
There was insufficient proof defendant was secreting assets of frustrate a potential judgment: 
  

A cause of action for fraud does not exist where the alleged fraudulent act is premised upon a breach of a 
contractual obligation ... . * * * ... [A] sophisticated business entity cannot justifiably rely on oral representations 
when it thereafter enters into a contract containing terms that directly contradict those oral representations ... . 
Accordingly, plaintiff's fraud cause of action is subject to dismissal, either as duplicative of the contract cause of 
action or, in the alternative, based on plaintiff's own allegations that it relied on oral representations that were 
contradicted by the terms of the contract that it thereafter entered into. Northeast United Corp. v Lewis, 2016 NY 
Slip Op 01713, 3rd Dept 3-10-16 

  
 
 
 

CORPORATION LAW 
 
 

CORPORATION LAW (SHAREHOLDER'S DIRECT CLAIMS STEMMING FROM DISPROPORTIONATE PAYMENT OF 
DIVIDENDS AND BREACH OF FIDUCIARY DUTY BETWEEN SHAREHOLDER AND DIRECTORS)/DIVIDENDS (DIRECT CLAIM 

AGAINST CORPORATION STEMMING FROM DISPROPORTIONATE PAYMENT OF DIVIDENDS)/FIDUCIARY DUTY 
(CORPORATION LAW, DUTY OWED SHAREHOLDER BY DIRECTORS AS BASIS FOR DIRECT CLAIM) 

  

CORPORATION LAW. 
  

PLAINTIFF MINORITY SHAREHOLDER ALLOWED TO REPLEAD DIRECT CLAIMS UNDER 
CAYMAN ISLANDS LAW AGAINST THE CORPORATION STEMMING FROM 

DISPROPORTIONATE PAYMENT OF DIVIDENDS AND BREACH OF FIDUCIARY DUTY 
BETWEEN DIRECTORS AND PLAINTIFF. 

  
The First Department, in a full-fledged opinion by Justice Andrias, over a two-justice dissenting opinion, determined two 
causes of action which improperly alleged both direct and derivative claims by a shareholder against the corporation were 
properly dismissed but could be repled to make direct claims under Cayman Islands law. The dissent argued leave to 
replead was not warranted by the facts alleged: 

  
Plaintiff should be given an opportunity to replead to remedy the pleading deficiencies ... . Although a challenge to 
a decision to pay dividends would generally be derivative, plaintiff asserts, inter alia, that his claim is direct because 
the disproportionate payment of dividends is discriminatory and directly harmed him as a minority shareholder. 
Thus, rather than corporate mismanagement, plaintiff asserts unequal treatment in the form of an intentional, 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01713.htm
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premeditated plan to pay the Investors huge windfall dividends while freezing out minority shareholders in order to 
induce them to sell their shares to the Investors at a steep discount. * * * 
  
... [P]laintiff should [also] be given leave to replead to separate his direct claim of being induced by the Directors to 
part with his common shares ... for less than their true value from his derivative claim alleging harm to the company 
... , and to set forth facts to establish the special circumstances necessary under Cayman Islands law to create a 
fiduciary duty between the Directors and plaintiff as a minority shareholder. Davis v Scottish Re Group Ltd., 2016 
NY Slip Op 01756, 1st Dept 3-10-16 
  

 
 
 
 
 

CORPORATION LAW (DERIVATIVE SUIT AGAINST JP MORGAN CHASE STEMMING FROM SUBPRIME MORTGAGE-BACKED 
SECURITIES DISMISSED)/MORTGAGE-BACKED SECURITIES (DERIVATIVE SUIT AGAINST JP MORGAN CHASE STEMMING 

FROM SUBPRIME MORTGAGE-BACKED SECURITIES DISMISSED)/SHAREHOLDERS' DERIVATIVE ACTION (DERIVATIVE SUIT 
AGAINST JP MORGAN CHASE STEMMING FROM SUBPRIME MORTGAGE-BACKED SECURITIES DISMISSED) 

  
CORPORATION LAW. 

  
DERIVATIVE SUIT AGAINST JP MORGAN CHASE STEMMING FROM SUBPRIME MORTGAGE-

BACKED SECURITIES DISMISSED. 
  

The First Department determined a derivative suit against the board of directors of JP Morgan Chase stemming from 
subprime mortgage-backed securities was properly dismissed for failure to demonstrate the futility of a presuit demand 
upon the board. The decision includes particularly clear explanations of what must be alleged to sufficiently demonstrate 
futility under Delaware law pursuant to the "Aronson" and "Rales" tests. With regard to one of the two "Aronson" tests, the 
court wrote: 
  

Plaintiffs contend that the board's action, including the adoption of the January 2007 resolution delegating authority 
to a management committee, was not a valid exercise of business judgment. However, this factual assertion 
examines the board's course of action in hindsight and hinges on certain warning signs that plaintiff alleges the 
board failed to heed, including some losses that reverted back to JPMorgan's balance sheet by September 2008. 
Delaware law presumes that in making a business decision the board of directors acts in good faith and in the 
honest belief that the action is taken in the best interests of the company ... . In order to satisfy the second prong of 
the Aronson test, plaintiffs are required to plead particularized facts sufficient to raise a reason to doubt that [1] the 
action was taken honestly and in good faith or [2] the board was adequately informed in making the decision ... . 
These facts do not rebut the presumption of regularity of the board's decision making process ... . Although risky, 
the conduct plaintiff challenges, the board's authorization of the securitization and sale of investments, involves 
"legal business decisions that were firmly within management's judgment to pursue" ... . The fact that investors 
later sued or made repurchase demands does not raise a reasonable doubt that the decision to engage in such 
transactions was not a valid exercise of business judgment ... . Asbestos Workers Phila. Pension Fund v 
Bell, 2016 NY Slip Op 02510, 1st Dept 3-31-16 
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CRIMINAL LAW 
 

  
 

 CRIMINAL LAW (IDENTIFICATION WAS CONFIRMATORY, WADE HEARING NOT NECESSARY)/CRIMINAL LAW (TWO-HOUR 

DISCREPANCY RE: TIME OF DRUG SALE DID NOT DEPRIVE DEFENDANT OF ABILITY TO 
DEFEND)/IDENTIFICATION (IDENTIFICATION WAS CONFIRMATORY, WADE HEARING NOT NECESSARY)/RODRIGUEZ 

HEARING (IDENTIFICATION WAS CONFIRMATORY, WADE HEARING NOT NECESSARY)/WADE HEARING (IDENTIFICATION 
WAS CONFIRMATORY, WADE HEARING NOT NECESSARY) 

  
CRIMINAL LAW. 

  
PEOPLE DEMONSTRATED, IN A RODRIGUEZ HEARING, THE IDENTIFICATION OF 

DEFENDANT WAS CONFIRMATORY; WADE HEARING NOT NECESSARY. 
  

The Third Department determined the evidence presented at the Rodriguez hearing demonstrated the confidential 
informant's (CI's) identification of the defendant was confirmatory (i.e., based upon prior acquaintance with the defendant) 
and, therefore, a Wade hearing to determine the validity of the identification was not necessary. The court also noted that 
a two-hour discrepancy between when the drug sale took place as alleged in the indictment, and the testimony about the 
time of the sale at trial, did not deprive the defendant of the ability to defend against the allegations. With respect to the 
sufficiency of the identification of the defendant, the court wrote: 
  

... "[A] Wade hearing is not required when the witness is so familiar with the defendant that there is little or no risk 
that police suggestion could lead to a misidentification" ... . Where, as here, the People assert that the pretrial 
identification was merely confirmatory, the People bear the burden of "prov[ing] the witness's sufficient familiarity 
with the defendant at a Rodriguez hearing" ... . "Although the People are not obligated to call the identifying witness 
at [the] Rodriguez hearing" ... , they nonetheless must come forward with "sufficient details of the extent and 
degree of the protagonists' prior relationship" with one another ... . Relevant factors to be considered in this regard 
include "the number of times the witness saw the defendant prior to the crime, the duration and nature of those 
encounters, time periods and setting of the viewings, time between the last viewing and the crime, and whether the 
two individuals had any conversations" ... . People v Smith, 2016 NY Slip Op 01521, 3rd Dept 3-3-16 
 
 
 
 
 
 

CRIMINAL LAW (VIOLATION OF CONNECTICUT SEXUAL ASSAULT STATUTE CANNOT SERVE AS PREDICATE FELONY IN 
NEW YORK)/SENTENCING (VIOLATION OF CONNECTICUT SEXUAL ASSAULT STATUTE CANNOT SERVE AS PREDICATE 

FELONY IN NEW YORK)/SECOND FELONY OFFENDER STATUS (VIOLATION OF CONNECTICUT SEXUAL ASSAULT STATUTE 
CANNOT SERVE AS PREDICATE FELONY IN NEW YORK) 

  
CRIMINAL LAW 

  
CONNECTICUT SEXUAL ASSAULT STATUTE IS BROADER IN ITS REACH THAN NEW YORK 

COUNTERPARTS AND THEREFORE CANNOT SERVE AS A PREDICATE FELONY IN NEW 
YORK. 

  
The First Department, reversing Supreme Court, determined defendant should not have been sentenced as a second 
felony offender based on a Connecticut conviction for sexual assault. The court found the Connecticut statute was 
broader than its New York counterparts in both the "threat of harm," and "accomplice liability" elements.  Therefore the 
violation of the Connecticut statute could not serve as a predicate felony in New York. 
  

The New York statutes prohibit various sexual acts by forcible compulsion, which is defined (among other things) 
as the use of a threat "which places a person in fear of immediate death or physical injury [to someone] or in fear 
that [someone] will immediately be kidnapped" (Penal Law § 130.00[8]...). In contrast, CGSA § 53a-70(a)(1) does 
not contain any requirement that a threat issued to compel sexual intercourse must threaten immediate harm. 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01521.htm
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Accordingly, the Connecticut statute is necessarily broader than its New York counterparts, and may not serve as a 
predicate offense ... . 

  
In addition, since CGSA § 53a-70(a)(1) is a general intent statute ... , "the prosecution need not establish that the 
accused intended the precise harm or precise result which resulted from his acts" ... . Accordingly, a conviction 
under the statute is warranted even if a rape committed by a person other than the defendant is the unintended 
result of the defendant's use or threatened use of force ... . In contrast, New York law requires that in order to 
establish accessorial liability the People must establish that a defendant, acting with the mental culpability required 
for the commission of the crime at issue, either solicited, requested, commanded, importuned, or intentionally aided 
another in committing the crime (Penal Law § 20.00). Accordingly, the Connecticut statute is broader than its New 
York counterparts in this regard as well. People v Davis, 2016 NY Slip Op 01623, 1st Dept 3-8-16 
  
  
  
  
  
  

CRIMINAL LAW (ATTEMPTED CRIMINAL POSSESSION OF A CONTROLLED SUBSTANCE FOURTH DEGREE NOT A LESSER-
INCLUDED OF CRIMINAL POSSESSION OF A CONTROLLED SUBSTANCE FOURTH DEGREE, SUPERIOR COURT 

INFORMATION JURISDICTIONALLY DEFECTIVE)/SUPERIOR COURT INFORMATION (ATTEMPTED CRIMINAL POSSESSION OF 
A CONTROLLED SUBSTANCE FOURTH DEGREE NOT A LESSER-INCLUDED OF CRIMINAL POSSESSION OF A CONTROLLED 
SUBSTANCE FOURTH DEGREE, SUPERIOR COURT INFORMATION JURISDICTIONALLY DEFECTIVE)/CRIMINAL POSSESSION 
OF A CONTROLLED SUBSTANCE (ATTEMPTED CRIMINAL POSSESSION OF A CONTROLLED SUBSTANCE FOURTH DEGREE 

NOT A LESSER-INCLUDED OF CRIMINAL POSSESSION OF A CONTROLLED SUBSTANCE FOURTH DEGREE, SUPERIOR 
COURT INFORMATION JURISDICTIONALLY DEFECTIVE) 

  

CRIMINAL LAW. 
  

ATTEMPTED CRIMINAL POSSESSION OF A CONTROLLED SUBSTANCE FOURTH DEGREE IS 
NOT A LESSER-INCLUDED OFFENSE OF CRIMINAL POSSESSION OF A CONTROLLED 

SUBSTANCE FOURTH DEGREE; SUPERIOR COURT INFORMATION JURISDICTIONALLY 
DEFECTIVE. 

  
  
The Second Department reversed defendant's conviction (by guilty plea) because the Superior Court Information (SCI) to 
which defendant pled did not allege a lesser-included offense of an offense charged in the original felony complaint. 
Attempted criminal possession of a controlled substance in the fourth degree is not a lesser-included offense of criminal 
possession of a controlled substance in the fourth degree: 
  

The single count in the SCI was not an "offense for which the defendant [had been] held for action of a grand jury" 
(CPL 195.20), in that it was not an offense charged in the felony complaint or a lesser-included offense of an 
offense charged in the felony complaint ... . Attempted criminal possession of a controlled substance in the fourth 
degree under Penal Law §§ 110.00 and 220.09(1) is not a lesser-included offense of criminal possession of a 
controlled substance in the fourth degree under Penal Law § 220.09(3), because the former offense contains the 
element "narcotic drug" (Penal Law § 220.00[7]) that is not an element of the latter offense and, therefore, it is 
possible to commit the greater offense "without concomitantly committing, by the same conduct," the lesser offense 
(CPL 1.20[37]...). Thus, the SCI upon which the defendant's plea was based did not "include at least one offense 
that was contained in the felony complaint" or a lesser-included offense of an offense charged in the felony 
complaint ... , and the SCI was jurisdictionally defective ... . This defect survives the defendant's failure to raise this 
claim in the County Court, his plea of guilty, and his waiver of the right to appeal ... . People v Chacko, 2016 NY 
Slip Op 01689, 2nd Dept 3-9-16 
  
  
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01623.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01689.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01689.htm
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CRIMINAL LAW (PRE-TRIAL REQUEST TO PROCEED PRO SE PROPERLY DENIED)/PRO SE (CRIMINAL LAW, PRE-TRIAL 
REQUEST TO PROCEED PRO SE PROPERLY DENIED) 

  
CRIMINAL LAW. 

  
UNDER THE FACTS, PRE-TRIAL REQUEST TO PROCEED PRO SE PROPERLY DENIED. 

  
The First Department determined defendant's pre-trial request to represent himself was properly denied because the 
request raised a significant potential for obstruction and diversion. The request was made after the People rested in a 
suppression hearing: 
  

... [T]he court properly denied defendant's request to represent himself. Although a request to proceed pro se at 
trial is generally deemed timely if asserted before trial (see People v McIntyre, 36 NY2d 10, 17 [1974]), defendant 
here waited until after the People had rested in the suppression hearing before requesting to proceed pro se within 
that hearing, raising a significant "potential for obstruction and diversion" (id.). Accordingly, the court properly 
denied defendant's request in the absence of "compelling circumstances" (id.). We note that, over the course of the 
proceedings, defendant was represented by a total of seven retained or assigned attorneys, and repeatedly 
changed his mind about whether to represent himself. People v Franklin, 2016 NY Slip Op 01781, 1st Dept 3-15-
16 

  
  
 
 
 
  

 CRIMINAL LAW (IN PLEADING GUILTY TO A LESSER CRIME, DEFENDANT ADMITTED AN ACTION WHICH NEGATED AN 

ELEMENT OF THE CRIME TO WHICH HE PLED, MOTION TO WITHDRAW PLEA SHOULD HAVE BEEN GRANTED)/GUILTY 
PLEA (IN PLEADING GUILTY TO A LESSER CRIME, DEFENDANT ADMITTED AN ACTION WHICH NEGATED AN ELEMENT OF 

THE CRIME TO WHICH HE PLED, MOTION TO WITHDRAW PLEA SHOULD HAVE BEEN GRANTED) 

  
CRIMINAL LAW. 

  
IN PLEADING GUILTY TO A LESSER CRIME, DEFENDANT ADMITTED AN ACTION WHICH 

NEGATED AN ELEMENT OF THE CRIME TO WHICH HE PLED, MOTION TO WITHDRAW PLEA 
SHOULD HAVE BEEN GRANTED. 

  
The Third Department reversed County Court finding that defendant should have been allowed to withdraw his guilty plea 
on the ground it was not knowingly and voluntarily entered. Although plaintiff was pleading to a lesser crime, during the 
plea colloquy County Court elicited an admission to an act which negated an element of the crime defendant was pleading 
to. Defendant pled to a rape where the victim was unable to consent. However, in the plea colloquy defendant admitted 
the victim demonstrated she did not consent: 
  

Where, as here, a defendant pleads to a lesser crime as part of a plea bargain, the court is not required to 
engage in a factual recitation in order to establish the elements of the crime ... , and, in fact, "under such 
circumstances defendants can even plead guilty to crimes that do not exist" ... . In this instance, although not 
required to do so, County Court nevertheless sought to elicit the details of the crime from defendant prior to 
accepting his plea and led him in a factual recitation. The questions posed by the court during the allocution 
appeared to be designed to elicit from defendant facts supporting the elements of rape in the third degree, a 
crime which had been charged in the indictment, but was to be dismissed as part of the plea to rape in the 
second degree; notably, rape in the third degree includes the element that the victim's "words and acts" 
demonstrated that he or she did not consent to sexual intercourse with the defendant (Penal Law § 130.05 
[2] [d]; see Penal Law § 130.25). In response to the court's inquiries, defendant admitted that he had 
engaged in nonconsensual sexual intercourse with the victim and that the intercourse was nonconsensual 
because the victim had "indicated to [him], by words or actions, that she did not wish to engage in sexual 
intercourse with [him]." This factual recitation was inconsistent with the crime to which he was pleading and, 
in fact, negated an element of that crime, namely that the victim be "incapable of consent by reason of being 
mentally disabled or mentally incapacitated" (Penal Law § 130.30 [2] ... ). 

  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01781.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01781.htm
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County Court failed to conduct any further inquiry prior to accepting the plea in order "to ensure that 
defendant underst[ood] the nature of the charge and that the plea [was] intelligently entered" ... . People v 
Banks, 2016 NY Slip Op 02127, 3rd Dept 3-24-16 

  
  
  
  
  
  

CRIMINAL LAW (JUDGE REMOVED ELEMENTS OF THE CHARGED OFFENSES FROM THE JURY'S CONSIDERATION, NEW 
TRIAL ORDERED)/JURY INSTRUCTIONS (CRIMINAL LAW, JUDGE REMOVED ELEMENTS OF THE CHARGED OFFENSES 

FROM THE JURY'S CONSIDERATION, NEW TRIAL ORDERED) 
  

CRIMINAL LAW. 
  

THE JUDGE REMOVED ELEMENTS OF THE CHARGED OFFENSES FROM THE JURY'S 
CONSIDERATION, NEW TRIAL ORDERED. 

  
The Fourth Department determined the trial judge took away consideration of elements of the charged offenses from the 
jury and ordered a new trial. Defendants were charged with assault (on a police officer) and obstructing governmental 
administration. The charges arose when one of the defendants tried to stop police officers from entering her home and a 
struggle ensued. The assault charge required proof the police were performing a lawful duty and the arrest was 
authorized. The obstruction charge required proof the police were performing a governmental function. When defense 
counsel asked a police officer whether a warrant was necessary to enter defendants' home, the judge wouldn't allow the 
question and instructed the jury no search warrant was required. "The court thereby improperly removed the 
abovementioned elements from the jury's consideration ...". People v O'Dell, 2016 NY Slip Op 02262, 4th Dept 3-25-16 
  
  

  
 
 
  

CRIMINAL LAW (JUROR SHOULD HAVE BEEN EXCUSED FOR CAUSE, CONVICTION REVERSED)/JURORS (CRIMINAL 
LAW, JUROR SHOULD HAVE BEEN EXCUSED FOR CAUSE, CONVICTION REVERSED)/FOR CAUSE JUROR 

CHALLENGE (JUROR SHOULD HAVE BEEN EXCUSED FOR CAUSE, CONVICTION REVERSED) 

  
CRIMINAL LAW. 

  
JUROR SHOULD HAVE BEEN EXCUSED FOR CAUSE, CONVICTION REVERSED. 

  
The Second Department determined defendant's conviction must be reversed because the trial court should have granted 
defense counsel request to excuse a prospective juror for cause. The juror said she "didn't know" whether the sexual 
assault of her aunt would affect her ability to judge the sexual-offense case for which the jury was being selected: 
  

Here, during voir dire, one prospective juror indicated that because her aunt had been the victim of a violent sexual 
assault, it would "be a little bit hard" for her to keep an open mind when listening to the facts of this case. When 
asked whether she could "give the defendant in this case a fair trial," she responded, "I can manage. Yes." When 
asked if it was possible that her judgment in this case might be affected by her aunt's case, she responded, 
"Might." The Supreme Court also asked the prospective juror if the fact that this case did not involve a sex crime 
would "change things" for her, and she responded, "Part of it. Yeah." The prospective juror confirmed that she 
would refrain from blaming the defendant for what happened to her aunt or favoring the prosecution for 
successfully prosecuting her aunt's assailant, but when asked again by defense counsel whether her aunt's 
experience "might affect [her] ability to judge this case," the juror paused and finally said, "I don't know." The court 
denied the defendant's challenge for cause to this prospective juror. The defense then exercised a peremptory 
challenge to remove her and exhausted all of its peremptory challenges prior to the end of jury selection. 

  
At no point did the prospective juror unequivocally state that her prior state of mind would not influence her verdict, 
and that she would render an impartial verdict based solely on the evidence. Under the circumstances, the 

http://www.nycourts.gov/reporter/3dseries/2016/2016_02127.htm
http://www.nycourts.gov/reporter/3dseries/2016/2016_02127.htm
http://www.nycourts.gov/reporter/3dseries/2016/2016_02262.htm
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Supreme Court should have granted the defense's challenge for cause to this prospective juror ... . People v 
Malloy, 2016 NY Slip Op 02380, 2nd Dept 3-30-16 
  

 
  

 
 
 

CRIMINAL LAW (INVALID WAIVER OF APPEAL)/APPEALS (CRIMINAL, WAIVER OF APPEAL INVALID)/WAIVER (APPEAL, 
WAIVER INVALID DESPITE SIGNED WRITTEN WAIVER) 

  
CRIMINAL LAW, APPEALS. 

  
APPEAL WAIVER INVALID, FLAWED ON-THE-RECORD EXPLANATION OF WAIVED RIGHTS 

NOT REMEDIED BY SIGNED WRITTEN WAIVER. 
  
The First Department, over a dissent, determined defendant's waiver of appeal was invalid because the trial judge did not 
make it clear the appeal-rights were distinct from those waived by the guilty plea. The written waiver signed by the 
defendant was not sufficient to remedy the flawed colloquy: 
  

Here, the court never adequately explained the nature of the waiver, the rights the defendant would be waiving, or 
that the right to appeal was separate and distinct from the rights automatically forfeited upon a plea of guilty. 
Rather, the court merely stated that "as a part of this" — that is, as part of the guilty plea — defendant was waiving 
his right to appeal and thus, that the convictions would be final because no appellate court would review them. 
Despite our dissenting colleague's suggestion otherwise, the problem with the waiver's validity is not that there was 
"some ambiguity in the court's colloquy." Rather, by using the phrase "as a part of this," the trial court expressly 
undercut the principle that a defendant must understand his waiver of appeal to be distinct from the rights forfeited 
upon a guilty plea ... . ... 

  
... [T]the written waiver that defendant signed was no substitute for an on-the-record explanation of the nature of 
the right to appeal ... . This conclusion holds especially true here, where the record does not make clear when 
defendant signed the waiver. Although the waiver itself states that defendant signed the waiver only "after being 
advised by the Court," it is not evident from the record whether defendant signed the waiver before the colloquy 
regarding his right to appeal, or whether he signed it after. People v Bryant, 2016 NY Slip Op 01427, 1st Dept 3-
1-16 
  
 
 
 
 
 

CRIMINAL LAW (WAIVER OF APPEAL, WRITTEN WAIVER DID NOT REMEDY INADEQUATE ORAL COLLOQUY)/APPEALS 
(CRIMINAL, SIGNED WRITTEN WAIVER DID NOT REMEDY INADEQUATE ORAL COLLOQUY)/WAIVER OF APPEAL (CRIMINAL, 

SIGNED WRITTEN WAIVER DID NOT REMEDY INADEQUATE ORAL COLLOQUY) 

  

CRIMINAL LAW  APPEALS. 
  

SIGNED WRITTEN WAIVER OF APPEAL DID NOT REMEDY THE INADEQUATE ORAL 
COLLOQUY. 

  
The First Department determined defendant's waiver of appeal was invalid because the oral colloquy was insufficient. The 
signed written waiver did not fix the inadequate colloquy: 
  

... [T]he Court never advised defendant of the consequences of the appeal waiver, or spoke to defendant to ensure 
he understood the rights he was forfeiting by signing the waiver ... . Although defendant signed a written waiver, 
this "was no substitute for an on-the-record explanation of the nature of the right to appeal" ... . Furthermore, the 
written waiver says that defendant was "advised by the Court of the nature of the rights being waived," but that 
never occurred. Rather, the court told defense counsel to explain the waiver of appeal to defendant, and following 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02380.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02380.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01427.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01427.htm
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an off-the-record conference between defendant and his counsel, counsel indicated defendant had signed the 
waiver. Counsel's confirmation that he told defendant about the waiver cannot substitute for the court conducting its 
own inquiry. People v Harris, 2016 NY Slip Op 01741, 1st Dept 3-10-16 

  
 
 
 
 
 
CRIMINAL LAW (APPEALS, THE SOLE REMEDY WHEN A CONVICTION IS DEEMED AGAINST THE WEIGHT OF THE EVIDENCE 

IS DISMISSAL OF THE INDICTMENT, REDUCTION TO A LESSER INCLUDED OFFENSE IS NOT AVAILABLE)/APPEALS 
(CRIMINAL LAW, THE SOLE REMEDY WHEN A CONVICTION IS DEEMED AGAINST THE WEIGHT OF THE EVIDENCE IS 

DISMISSAL OF THE INDICTMENT, REDUCTION TO A LESSER INCLUDED OFFENSE IS NOT AVAILABLE)/WEIGHT OF THE 
EVIDENCE REVIEW (CRIMINAL LAW, THE SOLE REMEDY WHEN A CONVICTION IS DEEMED AGAINST THE WEIGHT OF THE 

EVIDENCE IS DISMISSAL OF THE INDICTMENT, REDUCTION TO A LESSER INCLUDED OFFENSE IS NOT AVAILABLE) 

  

CRIMINAL LAW, APPEALS. 
  

THE SOLE REMEDY WHEN A CONVICTION IS DEEMED AGAINST THE WEIGHT OF THE 
EVIDENCE IS DISMISSAL OF THE INDICTMENT, REDUCTION TO A LESSER INCLUDED 

OFFENSE IS NOT AVAILABLE. 
  

The Fourth Department, over a two-justice dissent, determined: (1) the defendant's conviction for robbery second degree 
was against the weight of the evidence because the physical injury element was not proved beyond a reasonable doubt 
(the injury at issue was a small cut on the victim's finger); and (2) when a conviction is deemed against the weight of the 
evidence, the only remedy is dismissal of the indictment and not a reduction to a conviction of a lesser included offense. 
The dissent saw no reason reduction to a conviction of a lesser included offense should not be available as a remedy: 
  

"CPL 470.20 (5) provides that the determination by an intermediate appellate court that a verdict is against the 
weight of the evidence requires dismissal of the indictment . . . [T]he power to reduce a conviction to a lesser 
included offense is limited to cases in which it is determined that the evidence is not legally sufficient to establish 
the defendant's guilt of an offense of which he [or she] was convicted but is legally sufficient to establish his [or her] 
guilt of a lesser included offense' (CPL 470.15 [2] [a])." Thus, we conclude that "CPL 420.20 (5) requires dismissal 
of the indictment if it is determined that the verdict is against the weight of the evidence" (id. at 31). Indeed, the 
Court of Appeals has explained that "[a]n important judicial bulwark against an improper criminal conviction is not 
only the restrictive scope of review undertaken during a sufficiency analysis, but the protection provided by weight 
of the evidence examination in an intermediate appellate court. This special power requires the court to . . . 
determine whether the verdict was factually correct[,] and acquit a defendant if the court is not convinced that the 
jury was justified in finding that guilt was proven beyond a reasonable doubt" ... . As we explained in Heatley (116 
AD3d at 30), "if the legislature had intended to provide the same relief to modify a judgment in the event that the 
weight of the evidence failed to support the conviction but supported a lesser included offense, it would have done 
so." People v Cooney, 2016 NY Slip Op 02203, 4th Dept 3-25-16 
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CRIMINAL LAW (RIGHT TO CONFRONT WITNESSES VIOLATED BY INTRODUCTION OF GRAND JURY TESTIMONY AS PAST 
RECOLLECTION RECORDED, WITNESS ASSERTED FIFTH AMENDMENT RIGHT TO AVOID SELF-INCRIMINATION)/EVIDENCE 
(CRIMINAL LAW, RIGHT TO CONFRONT WITNESSES VIOLATED BY INTRODUCTION OF GRAND JURY TESTIMONY AS PAST 

RECOLLECTION RECORDED, WITNESS ASSERTED FIFTH AMENDMENT RIGHT TO AVOID SELF-INCRIMINATION) 

  
  

CRIMINAL LAW, EVIDENCE. 
  

RIGHT TO CONFRONT WITNESSES VIOLATED BY INTRODUCTION OF GRAND JURY 
TESTIMONY AS PAST RECOLLECTION RECORDED; ERROR WAS HARMLESS HOWEVER. 

  
Although the error was deemed harmless, the First Department determined defendant's right to confront the witness against him was 
violated. The witness's grand jury testimony was read to the jury as past recollection recorded. However, because the witness asserted 
his fifth amendment right to avoid self-incrimination, the truth of the grand jury testimony could not be tested by cross-examination. The 
First Department explained the relevant law: 
  

Provided that a proper foundation is laid, grand jury testimony may be admitted as past recollection recorded, and 
its admission does not violate the Confrontation Clause where the witness testifies at trial and is subject to cross-
examination ..., because "when the declarant appears for cross-examination at trial, the Confrontation Clause 
places no constraints at all on the use of his prior testimonial statements" ... . However, this may not apply when a 
witness appears at trial but invokes the Fifth Amendment ... . Not every instance in which a witness invokes the 
privilege against self-incrimination will give rise to a Confrontation Clause violation; rather, "the Sixth Amendment is 
violated only when assertion of the privilege undermines the defendant's opportunity to test the truth of the witness' 
direct testimony" ... . 

  
Here, the witness asserted his Fifth Amendment rights and refused to answer questions that had a direct bearing 
on testing the truth of his grand jury testimony. Thus, the witness's extensive assertion of his Fifth Amendment 
rights regarding the material facts "undermine[d] the process to such a degree that meaningful cross-examination 
within the intent of the [Confrontation Clause] no longer exist[ed]" ... .  People v Rahman, 2016 NY Slip Op 01750, 
1st Dept 3-10-16 
 
 
 
 
 
 
 

CRIMINAL LAW (EVIDENCE OF PRIOR UNCHARGED BAD ACTS SHOULD NOT HAVE BEEN ADMITTED)/EVIDENCE (CRIMINAL 
LAW, MOLINEUX, EVIDENCE OF PRIOR UNCHARGED BAD ACTS SHOULD NOT HAVE BEEN ADMITTED) 

  

CRIMINAL LAW, EVIDENCE. 
  

EVIDENCE OF PRIOR UNCHARGED BAD ACTS SHOULD NOT HAVE BEEN ADMITTED, 
ERROR HARMLESS HOWEVER. 

  
  
The Third Department determined evidence of uncharged sexual contact with young girls should not have been admitted 
in evidence in this rape/sexual-abuse/endangering-the-welfare-of-a-child trial. The error was deemed harmless, however. 
The limited probative value of the proof was outweighed by its prejudicial effect: 
  

Here, the People moved before trial for permission to offer, among other things, the testimony of four adult female 
witnesses that defendant had sexual contact with them during the 1970s when he was employed as their music 
teacher and they were between 12 and 14 years old. * * * The court found that the testimony was not relevant to 
the charges of rape in the second degree or sexual abuse in the second degree, as defendant's intent to commit 
these crimes could be inferred from commission of the acts themselves, but that it was relevant to the mens rea 
element of the charge of endangering the welfare of a child. * * * 

  
... [T]he probative value of the testimony for the limited purpose of showing defendant's mental state in doing 
kindnesses for the victim was highly limited. The alleged prior bad acts were extremely remote in time, taking place 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01750.htm
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decades previously. Further, there were significant factual differences between the actions that defendant allegedly 
took to gain the trust of his earlier alleged victims and those he used with the victim. By contrast, the prejudicial 
impact of the testimony — consisting of descriptions of multiple reprehensible acts allegedly committed by 
defendant against vulnerable children — was significant. People v Scaringe, 2016 NY Slip Op 01871, 3rd Dept 3-
16-16 

  
  
  
  
 
  

CRIMINAL LAW (GRAND LARCENY CONVICTION REDUCED TO PETIT LARCENY, PROOF OF VALUE 
INSUFFICIENT)/EVIDENCE (GRAND LARCENY CONVICTION REDUCED TO PETIT LARCENY, PROOF OF VALUE 

INSUFFICIENT)/GRAND LARCENY (GRAND LARCENY CONVICTION REDUCED TO PETIT LARCENY, PROOF OF VALUE 
INSUFFICIENT) 

  

CRIMINAL LAW, EVIDENCE. 
  

GRAND LARCENY CONVICTION REDUCED TO PETIT LARCENY, PROOF OF VALUE OF 
STOLEN PROPERTY INSUFFICIENT. 

  
The Fourth Department, in the interest of justice, reduced defendant's grand larceny to petit larceny because of 
insufficient proof of the value of the stolen property: 

  
The value of stolen property is "the market value of the property at the time and place of the crime, or if such 
cannot be satisfactorily ascertained, the cost of replacement of the property within a reasonable time after the 
crime" (Penal Law § 155.20 [1]). It is well settled that "a victim must provide a basis of knowledge for his [or her] 
statement of value before it can be accepted as legally sufficient evidence of such value" ... . Furthermore, 
"[c]onclusory statements and rough estimates of value are not sufficient" to establish the value of the property ... 
. "Although a victim is competent to supply evidence of original cost' . . . , evidence of the original purchase price, 
without more, will not satisfy the People's burden' " ... .  
  
Here, the victim testified that several specific items were taken, but the only evidence of the value of those items 
was the victim's testimony regarding the purchase price of some of them, and her hearsay testimony regarding a 
purported expert's appraisal of some of the property, which was based solely on her description of certain jewelry 
to the purported expert. Based on the evidence of value in the record, we cannot conclude "that the jury ha[d] a 
reasonable basis for inferring, rather than speculating, that the value of the property exceeded the statutory 
threshold" of $3,000 ... . People v Slack, 2016 NY Slip Op 01930, 4th Dept 3-18-16 

  
  
  
  
  
  

CRIMINAL LAW (JURY SHOULD HAVE BEEN CHARGED ON THE DEADLY-FORCE JUSTIFICATION DEFENSE, NEW TRIAL 
ORDERED)/EVIDENCE (ASSAULT WITH A CHAMPAGNE BOTTLE CONSTITUTED USE OF DEADLY FORCE, JURY SHOULD 

HAVE BEEN CHARGED ON THE DEADLY-FORCE JUSTIFICATION DEFENSE)/JUSTIFICATION DEFENSE (CRIMINAL LAW, JURY 
SHOULD HAVE BEEN CHARGED ON THE DEADLY-FORCE JUSTIFICATION DEFENSE, NEW TRIAL ORDERED) 

  

CRIMINAL LAW, EVIDENCE. 
  

JURY SHOULD HAVE BEEN INSTRUCTED ON THE DEADLY-FORCE JUSTIFICATION 
DEFENSE, NEW TRIAL ORDERED. 

  
The Fourth Department reversed defendant's assault and manslaughter convictions and ordered a new trial, finding the 
jury should have been charged on the "deadly force" justification defense. There was evidence defendant acted to defend 
her brother who was struck with a champagne bottle. The assault with the bottle could constitute deadly force, justifying 
the use of deadly force in defense: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01871.htm
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... [T]he court erred in denying her request to charge the jury on justification using deadly physical force in defense 
of a third party for the assault count. There was a reasonable view of the evidence, viewed in the light most 
favorable to defendant, that the first victim was using deadly physical force by striking defendant's brother in the 
head with a champagne bottle when defendant assaulted her ... . We further agree with defendant that the error in 
failing to give the justification charge on the assault count requires reversal of the manslaughter count as well. 
Although the court instructed the jury on justification for that count, there was a "significant factual relationship" 
between the two counts ... , particularly on the issue whether defendant was the initial aggressor (see Penal Law § 
35.15 [1] [b]). We therefore reverse the judgment and grant a new trial on both ... . People v James, 2016 NY Slip 
Op 01946, 4th Dept 3-18-16 

  
  
 
 
 
 
 

CRIMINAL LAW (DEFENDANT'S STARING AT THE POLICE FROM ACROSS THE ROAD DID NOT JUSTIFY THE INITIAL 
APPROACH BY THE POLICE, MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED AND INDICTMENT FOR POSSESSION 
OF A WEAPON SHOULD HAVE BEEN DISMISSED)/SUPPRESSION (DEFENDANT'S STARING AT THE POLICE FROM ACROSS 

THE ROAD DID NOT JUSTIFY THE INITIAL APPROACH BY THE POLICE, MOTION TO SUPPRESS SHOULD HAVE BEEN 
GRANTED AND INDICTMENT FOR POSSESSION OF A WEAPON SHOULD HAVE BEEN DISMISSED)/EVIDENCE (CRIMINAL 

LAW, DEFENDANT'S STARING AT THE POLICE FROM ACROSS THE ROAD DID NOT JUSTIFY THE INITIAL APPROACH BY THE 
POLICE, MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED AND INDICTMENT FOR POSSESSION OF A WEAPON 

SHOULD HAVE BEEN DISMISSED)/STREET STOPS (DEFENDANT'S STARING AT THE POLICE FROM ACROSS THE ROAD DID 
NOT JUSTIFY THE INITIAL APPROACH BY THE POLICE, MOTION TO SUPPRESS SHOULD HAVE BEEN GRANTED AND 

INDICTMENT FOR POSSESSION OF A WEAPON SHOULD HAVE BEEN DISMISSED) 

  

CRIMINAL LAW, EVIDENCE. 
  

DEFENDANT'S STARING AT THE POLICE FROM ACROSS THE ROAD DID NOT JUSTIFY THE 
INITIAL APPROACH BY THE POLICE, MOTION TO SUPPRESS SHOULD HAVE BEEN 

GRANTED AND INDICTMENT FOR POSSESSION OF A WEAPON SHOULD HAVE BEEN 
DISMISSED. 

  
The Fourth Department determined defendant's motion to suppress should have been granted and the indictment must be 
dismissed. The police approached the defendant and others in a patrol car merely because they had observed the 
defendant staring at the police from the other side of the road. The police pulled along side defendant and asked "what's 
up guys?" Defendant walked away and discarded a weapon. The Fourth Department found that the initial approach by the 
police was not warranted: 
  

We conclude that merely staring at or otherwise looking in the direction of police officers or a patrol vehicle in a 
high crime area while continuing to proceed on one's way, absent any indicia of nervousness, evasive behavior, or 
other movements in response to seeing the police, i.e., "attendant circumstances . . . sufficient to arouse the 
officers' interest" ... , is insufficient to provide the police with the requisite "objective, credible reason, not 
necessarily indicative of criminality" to justify a level one encounter ... . Here, beyond the fact that defendant had 
stared at the police in a "higher crime area" while continuing to walk down the sidewalk, the officers testified to no 
further observations of defendant or the other men that drew their attention ... and, to the extent that the court 
found that defendant displayed any nervous or evasive behavior upon initially seeing the officers, we conclude that 
such a finding is unsupported by the record. We agree with defendant that the officers lacked other attendant 
circumstances to arouse their interest inasmuch as the encounter occurred at 6:30 in the evening rather than late 
at night and there was automobile traffic in the area at that time ... . People v Savage, 2016 NY Slip Op 02184, 
4th Dept 3-25-16 
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CRIMINAL LAW (FORCIBLE DETENTION AMOUNTED TO ARREST WITHOUT PROBABLE CAUSE, GUILTY PLEA VACATED, 
INDICTMENT DISMISSED)/EVIDENCE (CRIMINAL LAW, FORCIBLE DETENTION AMOUNTED TO ARREST WITHOUT PROBABLE 
CAUSE, GUILTY PLEA VACATED, INDICTMENT DISMISSED)/SUPPRESSION (FORCIBLE DETENTION AMOUNTED TO ARREST 
WITHOUT PROBABLE CAUSE, GUILTY PLEA VACATED, INDICTMENT DISMISSED)/STREET STOPS (FORCIBLE DETENTION 

AMOUNTED TO ARREST WITHOUT PROBABLE CAUSE, GUILTY PLEA VACATED, INDICTMENT DISMISSED) 
  

CRIMINAL LAW, EVIDENCE. 
  

FORCIBLE DETENTION AMOUNTED TO ARREST WITHOUT PROBABLE CAUSE, GUILTY 
PLEA VACATED, INDICTMENT DISMISSED. 

  
The Fourth Department determined the forcible detention of defendant prior to finding heroin in plain view in a vehicle in 
which defendant was a passenger constituted an illegal arrest. The seized evidence, therefore, should have been 
suppressed and the indictment dismissed: 
  

We ... agree with defendant that he was unlawfully arrested without probable cause prior to the police finding 
packets of heroin in plain view in the vehicle. Although "[i]t is well established that not every forcible detention 
constitutes an arrest" ... , we conclude that defendant was arrested when an officer, with his weapon drawn, 
opened the unlocked front seat passenger door of the vehicle, physically removed defendant, had him lie down on 
the ground, handcuffed and searched him, and placed him in a patrol vehicle ... . "Under such circumstances, a 
reasonable [person] innocent of any crime, would have thought' that he [or she] was under arrest" ... . Contrary to 
the People's contention and the court's determination, the officer's conduct " went beyond merely ordering 
defendant from [the vehicle]. [He] took the additional "protective measures" of frisking defendant, handcuffing him 
and placing him in a police car . . . [S]uch an intrusion amounts to an arrest[,] which must be supported by probable 
cause' " ... . Inasmuch as the police lacked probable cause to arrest defendant before the officer returned to the 
vehicle and discovered the packets of heroin, the court should have suppressed that evidence, as well as the 
evidence subsequently found on defendant's person, as fruit of the poisonous tree ... . People v Finch, 2016 NY 
Slip Op 02191, 4th Dept 3-25-16 
  
  
  
  
  
  

CRIMINAL LAW (SEARCH WARRANT WAS NOT BASED UPON PROBABLE CAUSE TO BELIEVE THE EVIDENCE SOUGHT 
WOULD BE AT THE SEARCHED LOCATION, MOTION TO SUPPRESS WAS PROPERLY GRANTED AND INDICTMENT WAS 
PROPERLY DISMISSED)/EVIDENCE (CRIMINAL LAW, SEARCH WARRANT WAS NOT BASED UPON PROBABLE CAUSE TO 
BELIEVE THE EVIDENCE SOUGHT WOULD BE AT THE SEARCHED LOCATION, MOTION TO SUPPRESS WAS PROPERLY 
GRANTED AND INDICTMENT WAS PROPERLY DISMISSED)/SUPPRESSION (SEARCH WARRANT WAS NOT BASED UPON 

PROBABLE CAUSE TO BELIEVE THE EVIDENCE SOUGHT WOULD BE AT THE SEARCHED LOCATION, MOTION TO 
SUPPRESS WAS PROPERLY GRANTED AND INDICTMENT WAS PROPERLY DISMISSED)/SEARCHES AND 

SEIZURES  (SEARCH WARRANT WAS NOT BASED UPON PROBABLE CAUSE TO BELIEVE THE EVIDENCE SOUGHT WOULD 
BE AT THE SEARCHED LOCATION, MOTION TO SUPPRESS WAS PROPERLY GRANTED AND INDICTMENT WAS PROPERLY 

DISMISSED) 
  

  

CRIMINAL LAW, EVIDENCE. 
  

SEARCH WARRANT WAS NOT BASED UPON PROBABLE CAUSE TO BELIEVE THE 
EVIDENCE SOUGHT WOULD BE AT THE SEARCHED LOCATION, MOTION TO SUPPRESS 

WAS PROPERLY GRANTED AND INDICTMENT WAS PROPERLY DISMISSED. 
  

The Fourth Department affirmed Supreme Court's granting of defendant's motion to suppress the fruits of a search 
warrant for a house (285 Lincoln Avenue). The search warrant sought evidence of a murder at a residence on Grafton 
Street. The defendant had been driven to the Grafton Street residence on the day of the murder. The search warrant at 
issue was for a different residence, 285 Lincoln Avenue. The search warrant application was based upon evidence the 
defendant's cell phone had been in the vicinity of the 285 Lincoln Avenue, the defendant had been seen in the driveway of 
285 Lincoln Avenue, and defendant was a Facebook friend of the person to whom the utilities at 285 Lincoln Avenue were 

http://www.nycourts.gov/reporter/3dseries/2016/2016_02191.htm
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registered. However defendant was never seen entering 295 Lincoln Avenue and the search warrant application did not 
provide probable cause to believe evidence of the Grafton Street murder would be found at the property: 
  

It is well settled that a search warrant may be issued only upon a showing of probable cause to believe that a crime 
has occurred, is occurring, or is about to occur ... , and where there is sufficient evidence from which to form a 
reasonable belief that evidence of the crime may be found inside the location sought to be searched ... . Here, we 
conclude that the Supreme Court properly determined that the application for the search warrant contained no 
specific factual allegations that tied the location of 285 Lincoln Avenue to the evidence sought to be seized; failed 
to establish any dominion and control of 285 Lincoln Avenue by defendant; and failed to tie defendant to the 
Grafton Street murder, or to his possession of evidence or contraband pertaining to that murder ... . People v 
Moxley, 2016 NY Slip Op 02192, 4th Dept 3-25-16 
  
  
  
  
  
  
 
CRIMINAL LAW (JURY SHOULD NOT HAVE BEEN INSTRUCTED ON CONSTRUCTIVE POSSESSION, NEW TRIAL 

ORDERED)/EVIDENCE (CRIMINAL LAW, JURY SHOULD NOT HAVE BEEN INSTRUCTED ON CONSTRUCTIVE POSSESSION, 
NEW TRIAL ORDERED)/CONSTRUCTIVE POSSESSION (CRIMINAL LAW, JURY SHOULD NOT HAVE BEEN INSTRUCTED ON 

CONSTRUCTIVE POSSESSION, NEW TRIAL ORDERED) 

  

CRIMINAL LAW, EVIDENCE. 
  

JURY SHOULD NOT HAVE BEEN INSTRUCTED ON CONSTRUCTIVE POSSESSION, NEW 
TRIAL ORDERED. 

  
The Fourth Department reversed defendant's conviction for possession of a weapon, finding the People's request for a 
constructive-possession jury instruction should not have been granted. The defendant had been seen holding an object 
that appeared to have been fired and DNA evidence tied defendant to a revolver that was found five feet away from where 
defendant was lying, shot, in a parking lot.  There was no evidence which warranted a jury charge on constructive, as 
opposed to physical, possession of the weapon: 
  

To meet their burden of proving defendant's constructive possession of the [revolver], the People had to establish 
that defendant exercised dominion or control over [the revolver] by a sufficient level of control over the area in 
which [it was] found" ... . Here, we conclude that there is no view of the evidence that defendant had constructive 
possession of the revolver ... . Defendant's "mere presence in an area where" the revolver was found "is not 
sufficient to establish that he exercised such dominion and control as to establish constructive possession" ... . We 
further conclude that the error is not harmless inasmuch as we cannot determine if the verdict was based upon 
defendant's physical possession of the revolver or his constructive possession of it ... . People v Diallo, 2016 NY 
Slip Op 02213, 4th Dept 3-25-16 
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CRIMINAL LAW (MIDTRIAL ORAL MOTION TO SUPPRESS, MADE AFTER THE PEOPLE BELATEDLY PROVIDED THE SEARCH 
WARRANT APPLICATION, REQUIRED A HEARING; COURT'S SUA SPONTE DENIAL OF THE MOTION WAS 

IMPROPER)/EVIDENCE (CRIMINAL LAW, MIDTRIAL ORAL MOTION TO SUPPRESS, MADE AFTER THE PEOPLE BELATEDLY 
PROVIDED THE SEARCH WARRANT APPLICATION, REQUIRED A HEARING; COURT'S SUA SPONTE DENIAL OF THE MOTION 

WAS IMPROPER)/SUPPRESSION (CRIMINAL LAW, MIDTRIAL ORAL MOTION TO SUPPRESS, MADE AFTER THE PEOPLE 
BELATEDLY PROVIDED THE SEARCH WARRANT APPLICATION, REQUIRED A HEARING; COURT'S SUA SPONTE DENIAL OF 

THE MOTION WAS IMPROPER)/SEARCHES AND SEIZURES (MIDTRIAL ORAL MOTION TO SUPPRESS, MADE AFTER THE 
PEOPLE BELATEDLY PROVIDED THE SEARCH WARRANT APPLICATION, REQUIRED A HEARING; COURT'S SUA SPONTE 

DENIAL OF THE MOTION WAS IMPROPER) 
  

CRIMINAL LAW, EVIDENCE. 
  

MIDTRIAL ORAL MOTION TO SUPPRESS, MADE AFTER THE PEOPLE BELATEDLY 
PROVIDED THE SEARCH WARRANT APPLICATION, REQUIRED A HEARING; COURT'S SUA 

SPONTE DENIAL OF THE MOTION WAS IMPROPER. 
  

The Fourth Department determined the denial of defendant's midtrial motion to suppress evidence seized pursuant to a 
search warrant should not have been denied without a hearing. The search warrant application was not provided to the 
defense until after the trial had begun. The application indicated probable cause for the warrant was gained through a 
prior "security sweep" of the building: 
  

In determining whether a hearing is required pursuant to CPL 710.60, "the sufficiency of defendant's factual 
allegations should be evaluated by (1) the face of the pleadings, (2) assessed in conjunction with the context of the 
motion, and (3) defendant's access to information" ... . We note that the motion was not required to be made in 
writing, as would be required for a pretrial motion to suppress (see CPL 710.60 [1]) and, because it was properly 
"made orally in open court" during trial, the court was required, "where necessary, [to] conduct a hearing as 
provided in [CPL 710.60 (4)], out of the presence of the jury if any, and make findings of fact essential to the 
determination of the motion" (CPL 710.60 [5]). 

  
We conclude that a hearing was necessary herein. Defendant's allegation that the search was of his home was 
sufficient "to demonstrate a personal legitimate expectation of privacy in the searched premises" ... . * * * ... [T]he 
People's current contention [that the sweep was justified by exigent circumstances] ... " raise[s] a factual dispute on 
a material point which must be resolved before the court can decide the legal issue' of whether evidence was 
obtained in a constitutionally permissible manner" ... . Thus, before ruling on the motion, "it was incumbent upon 
[Supreme C]ourt to conduct a hearing to determine whether there were sufficient exigent circumstances [or other 
factors such as an ongoing emergency situation that would] justify the . . . warrantless entry" into the building ... . 
Therefore, we hold the case, reserve decision, and remit the matter to Supreme Court for a hearing on defendant's 
midtrial suppression motion ... . People v Samuel, 2016 NY Slip Op 02222, 4th Dept 3-25-16 
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CRIMINAL LAW (SEIZURE OF COCAINE WAS NOT SUFFICIENTLY ATTENUATED FROM ILLEGAL DETENTION, SUPPRESSION 
SHOULD HAVE BEEN GRANTED)/EVIDENCE (SEIZURE OF COCAINE WAS NOT SUFFICIENTLY ATTENUATED FROM ILLEGAL 

DETENTION, SUPPRESSION SHOULD HAVE BEEN GRANTED)/SUPPRESSION (SEIZURE OF COCAINE WAS NOT 
SUFFICIENTLY ATTENUATED FROM ILLEGAL DETENTION, SUPPRESSION SHOULD HAVE BEEN GRANTED)/SEARCHES AND 

SEIZURES (SEIZURE OF COCAINE WAS NOT SUFFICIENTLY ATTENUATED FROM ILLEGAL DETENTION, SUPPRESSION 
SHOULD HAVE BEEN GRANTED)/STREET STOPS (SEIZURE OF COCAINE WAS NOT SUFFICIENTLY ATTENUATED FROM 

ILLEGAL DETENTION, SUPPRESSION SHOULD HAVE BEEN GRANTED)/APPEALS (CRIMINAL LAW, RULING THAT DETENTION 
WAS ILLEGAL WAS NOT ADVERSE TO THE DEFENDANT AND THEREFORE COULD NOT BE RECONSIDERED ON APPEAL) 

  

CRIMINAL LAW, EVIDENCE, APPEALS. 
  

SEIZURE OF COCAINE WAS NOT SUFFICIENTLY ATTENUATED FROM ILLEGAL DETENTION, 
SUPPRESSION SHOULD HAVE BEEN GRANTED; RULING THAT DETENTION WAS ILLEGAL 

WAS NOT ADVERSE TO THE DEFENDANT AND THEREFORE COULD NOT BE 
RECONSIDERED ON APPEAL. 

  
The Fourth Department determined cocaine found on defendant's person in a strip search should have been suppressed. 
Defendant was stopped on the street after the police saw an exchange between defendant and a woman. The defendant 
was patted down with his consent but nothing was found. The defendant was then placed in the back of a police car 
uncuffed. When the police questioned the woman, she told them defendant had cocaine between his buttocks, where it 
was eventually found. The trial court found defendant had been illegally detained but did not suppress. The court noted 
that, because the illegal detention finding was not adverse to the defendant, the court could not consider the issue on 
appeal. Therefore, the People's argument that the police actions were proper from the outset could not be entertained. 
The court concluded the seizure of the cocaine was not sufficiently attenuated from the illegal detention: 
  

As a preliminary matter, we note that, "[s]ince we are reviewing a judgment on the defendant's appeal, and the 
issue of whether the defendant was [unlawfully detained] was not decided adversely to him, we are jurisdictionally 
barred from considering" the People's contention that the police officers' encounter with defendant was lawful at its 
inception and at every stage thereafter ... . 

  
We agree with defendant that the court erred in determining that the seizure of evidence from his person was 
attenuated from the taint of the illegality ... . "While the effect of illegally initiated police intrusion may potentially 
become attenuated, as a practical matter there is rarely opportunity for the attenuation of primary official illegality in 
the context of brief, rapidly unfolding street or roadside encounters predicated on less than probable cause . . . 
[O]nce a wrongful police-initiated intrusion is established, suppression of closely after-acquired evidence appears 
to follow ineluctably" ... . People v King, 2016 NY Slip Op 02264, 4th Dept 3-25-16 

  
  
 
 
 
 
 

 CRIMINAL LAW (TRIAL JUDGE GAVE TOO MUCH ADVICE TO THE PROSECUTOR ON THE ADMISSION AND USE OF 

EVIDENCE, NEW TRIAL ORDERED)/JUDGES (CRIMINAL LAW, TRIAL JUDGE GAVE TOO MUCH ADVICE TO THE 
PROSECUTOR ON THE ADMISSION AND USE OF EVIDENCE, NEW TRIAL ORDERED) 

  

CRIMINAL LAW, JUDGES. 
  

TRIAL JUDGE GAVE TOO MUCH ADVICE TO THE PROSECUTOR ON THE ADMISSION AND 
USE OF EVIDENCE, NEW TRIAL ORDERED. 

  
The Third Department reversed defendant's conviction because the trial judge gave excessive procedural advice to the 
prosecutor (ADA). During several sidebars, the judge explained to the ADA how to lay a proper foundation for the 
admission of evidence and how to use evidence to refresh a witness's recollection. The judge's well-intentioned 
assistance was deemed to have created the perception the prosecution received a tactical advantage: 
  

During the course of the trial, the ADA in question demonstrated difficulty in laying the proper foundation for the 
admission into evidence of certain photographs and bank records and in utilizing a particular document to refresh a 
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witness's recollection. In response, County Court conducted various sidebars, during the course of which the court, 
among other things, explained the nature of defense counsel's objections, outlined the questions that the ADA 
needed to ask of the testifying witnesses, referred the ADA to a certain evidentiary treatise and afforded him a 
recess in order to consult and review the appropriate section thereof. Without further belaboring the point, suffice it 
to say that our review of the record confirms what County Court itself acknowledged — namely, that in attempting 
to "explain[] some of the law" and in an effort to avoid portraying defense counsel as "obstructionist," it "explained 
one thing too many, in all fairness." As County Court's assistance in this regard — although well-intentioned — 
arguably created the perception that the People were receiving an unfair tactical advantage, we are persuaded that 
this matter should be remitted for a new trial ... . People v Kocsis, 2016 NY Slip Op 02480, 3rd Dept 3-31-16 

 
 
 
 
  
 
 
CRIMINAL LAW (SORA RISK LEVEL, DEPORTATION OF DEFENDANT DID NOT RENDER APPEAL ACADEMIC)/APPEALS (SORA 

RISK LEVEL, DEPORTATION OF DEFENDANT DID NOT RENDER APPEAL ACADEMIC)/SEX OFFENDER REGISTRATION ACT 
(SORA) (USE OF EXTREME VIOLENCE WARRANTED UPWARD DEPARTURE) 

  

CRIMINAL LAW, SEX OFFENDER REGISTRATION ACT (SORA), APPEALS. 
  

DEPORTATION OF DEFENDANT DID NOT RENDER APPEAL OF SORA RISK ASSESSMENT 
ACADEMIC; UPWARD DEPARTURE BASED UPON THE EXTREME VIOLENCE OF THE CRIME 

PROPER. 
  

The Second Department, in a full-fledged opinion by Justice Leventhal, determined the fact defendant had been deported 
did not render his appeal of a Sex Offender Registration Act (SORA) level 2 risk assessment academic ( a matter of first 
impression in the department). The court further determine the SORA court properly increased defendant's risk level 
based on the extreme violence of the crime, even though the guidelines took violence into account: 
  

... [T]he People have failed to demonstrate that the defendant's involuntary absence from New York renders review 
of the order designating him a level two offender academic. As a result of his level two designation, the defendant's 
name, photograph, the details of his crime, and other information can be accessed online at the Division website, 
notwithstanding the fact that he has been deported ... . The outcome of an appeal such as this, which concerns a 
defendant's risk level designation, will have certain practical consequences with respect to SORA registration 
requirements, such as the duration of the posting of this information, which is already on the website (see 
Correction Law § 168-h). * * * 

  
While the SORA Guidelines do take into account the use of violence under risk factor 1, the People's proof 
demonstrated, by clear and convincing evidence, that the SORA Guidelines did not adequately take into account 
the true nature of the defendant's actions, and that the defendant's conduct tended to show a higher likelihood of 
reoffense or danger to the community. The case summary indicates that the defendant repeatedly punched the 
victim in the face, placed a knife to her throat, threatened to kill her, put his mouth on her breasts and vagina, 
attempted to place his penis in her mouth, and put his penis in her vagina against her will. Following the incident, 
which lasted several hours, the police recovered various items within the subject residence that were covered in 
blood, and the victim's face was both bruised and bloody. 

  
Thus, the defendant was properly designated a level two sex offender. People v Shim, 2016 NY Slip Op 01818, 
2nd Dept 3-16-16 
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DEFAMATION 
 

 
 

 DEFAMATION (COMMUNICATION BETWEEN SPOUSES DOES NOT CONSTITUTE PUBLICATION)/CIVIL PROCEDURE (MOTION 
TO SET ASIDE VERDICT IN DEFAMATION ACTION SHOULD HAVE BEEN GRANTED)/VERDICT, MOTION TO SET ASIDE 

(DEFAMATION ACTION, MOTION TO SET ASIDE PLAINTIFF'S VERDICT SHOULD HAVE BEEN GRANTED) 
  

DEFAMATION, CIVIL PROCEDURE. 
  

COMMUNICATION BETWEEN SPOUSES DOES NOT CONSTITUTE PUBLICATION IN A 
DEFAMATIOIN ACTION; MOTION TO SET ASIDE PLAINTIFF'S VERDICT SHOULD HAVE BEEN 

GRANTED. 
  

The Second Department determined defendants' oral motion to set aside the verdict in a defamation case should have 
been granted. Plaintiff alleged statements made by defendants (husband and wife) caused specified pecuniary loss. 
Because the defendants are spouses, communication between them did not constitute publication. The plaintiff was 
unable to demonstrate any statements made to third parties caused special harm: 
  

"A motion for judgment as a matter of law pursuant to CPLR 4401 or 4404 may be granted only when the trial court 
determines that, upon the evidence presented, there is no valid line of reasoning and permissible inferences which 
could possibly lead rational persons to the conclusion reached by the jury upon the evidence presented at trial, and 
no rational process by which the jury could find in favor of the nonmoving party" ... . "In considering such a motion, 
the trial court must afford the party opposing the motion every inference which may properly be drawn from the 
facts presented, and the facts must be considered in a light most favorable to the nonmovant" ... . 

  
Applying this standard here, we conclude that there was no valid line of reasoning and permissible inferences 
which could have led the jury to find that the plaintiff established his cause of action alleging defamation. "The 
elements of a cause of action [to recover damages] for defamation are a false statement, published without 
privilege or authorization to a third party, constituting fault as judged by, at a minimum, a negligence standard, and 
it must either cause special harm or constitute defamation per se" ... . Here, because it is undisputed that the 
defendants are spouses, the communications between the defendants do not constitute publication ... . ... [T]o the 
extent that the plaintiff's defamation claim alleged that [defendants] communicated the [statement] to third parties, 
the plaintiff failed to prove that he suffered special harm, i.e., the loss of something having economic or pecuniary 
value, as a result of those statements .. . Gaccione v Scarpinato, 2016 NY Slip Op 01640, 2nd Dept 3-9-16 

 
 
 
 
 
 

DISCIPLINARY HEARINGS (INMATES) 
 
 
 

DISCIPLINARY HEARINGS (INMATES) (HEARING OFFICER FAILED TO CONSIDER MEDICAL EVIDENCE SUPPORTING 
PETITIONER'S DEFENSE, DETERMINATION EXPUNGED) 

  

DISCIPLINARY HEARINGS (INMATES). 
  

HEARING OFFICER FAILED TO CONSIDER MEDICAL EVIDENCE SUPPORTING PETITIONER'S 
CLAIM HE WAS UNABLE TO PROVIDE A URINE SAMPLE, DETERMINATION EXPUNGED. 

  
The Third Department expunged petitioner's disciplinary determination finding that the hearing officer improperly failed to 
consider medical evidence demonstrating petitioner was unable to provide a urine sample, and did not refuse to provide a 
sample: 
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[Petitioner] informed the Hearing Officer of his medical condition during the hearing and also provided medical 
documentation establishing that he had problems providing urine specimens in the past due to this condition. The 
Hearing Officer downplayed the significance of petitioner's medical condition and did not consider the medical 
documentation submitted even though it was sent prior to the conclusion of the hearing. The only evidence that the 
Hearing Officer considered was the misbehavior report and the request for urinalysis form. The request for 
urinalysis form indicated that petitioner did not willfully refuse to submit the specimen, but also stated that petitioner 
did not claim to be unable to submit the specimen in the presence of others. Given this inconsistency in the request 
for urinalysis form, the absence of any testimony concerning the administration of the urinalysis test or petitioner's 
medical condition and the Hearing Officer's failure to consider the medical documentation submitted, we find that 
the determination at issue is not supported by substantial evidence ... . Matter of Katsanos v Prack, 2016 NY Slip 
Op 01531, 3rd Dept 3-3-16 

  
  
  
  
  
  

DISCIPLINARY HEARINGS (INMATES) (NO EFFORT MADE TO DETERMINE WHY PETITIONER'S WITNESS WOULD NOT 
TESTIFY, DETERMINATION ANNULLED) 

  

DISCIPLINARY HEARINGS (INMATES). 
  

NO EFFORT WAS MADE TO DETERMINE WHY PETITIONER'S WITNESS WOULD NOT 
TESTIFY, DETERMINATION ANNULLED. 

  
The Third Department annulled the determination because no effort was made to determine why petitioner's cellmate 
refused to testify at the hearing: 
  

Petitioner contends, among other things, that he was improperly denied the right to have his cellmate, who 
allegedly overheard the correction officer threaten him, testify at the hearing. Petitioner requested the cellmate as a 
witness at the hearing. A correction officer approached the cellmate about testifying, but he apparently refused and 
would neither sign a refusal form nor state the reason for his refusal. It does not appear that the Hearing Officer 
communicated directly with the cellmate, but rather related this information to petitioner based upon the contents of 
the refusal form. Notably, the correction officer who completed the refusal form did not testify at the hearing. 

  
This Court has acknowledged that "[a] deprivation of the inmate's right to present witnesses will be found when 
there has been no inquiry at all into the reason for the witness's refusal, without regard to whether the inmate 
previously agreed to testify" ... . No such inquiry was made by the Hearing Officer here, and respondent has 
essentially conceded this much. Thus, while respondent maintains that this is a regulatory violation for which 
remittal is appropriate, we find that the circumstances presented give rise to a constitutional violation for which 
expungement is the proper remedy ... . Matter of Tevault v Prack, 2016 NY Slip Op 01533, 3rd Dept 3-3-16 

  
  
  
  
  
  

DISCIPLINARY HEARINGS (INMATES) (DENIAL OF REQUEST FOR STAFF WITNESSES REQUIRED ANNULMENT) 

  

DISCIPLINARY HEARINGS (INMATES). 
  

DENIAL OF PETITIONER'S REQUEST FOR TWO CORRECTIONAL-STAFF WITNESSES WAS 
ERROR, DETERMINATION ANNULLED. 

  
The Third Department annulled the disciplinary determination because the hearing officer improperly denied petitioner's 
request to call two witness who on the staff of the correctional facility and were trained in the identification of gang-related 
materials. Petitioner was charged possession of gang-related materials (photographs): 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01531.htm
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 33 

... [T]he Hearing Officer improperly denied petitioner's request to call two witnesses, who were correctional facility 
staff trained at identifying gang-related materials, to support his claim that the pictures did not depict any gang-
related signs. As petitioner sought such testimony in order to refute a correction officer's testimony that the 
gestures in the pictures depict gang signs, the Hearing Officer erred in finding that such testimony would be 
redundant. Given that the Hearing Officer put forth a good faith reason for the denial, this violated petitioner's 
regulatory right to call witnesses and the proper remedy is to remit the matter for a new hearing ... . Matter of 
Williams v Annucci, 2016 NY Slip Op 01535, 3rd Dept 3-3-16 
  
  
  
  
  
  

DISCIPLINARY HEARINGS (INMATES) (HEARING OFFICER FAILED TO ADDRESS PETITIONER'S MENTAL HEALTH STATUS, 
DETERMINATION ANNULLED) 

  

DISCIPLINARY HEARINGS (INMATES) 
  

HEARING OFFICER DID NOT ADDRESS PETITIONER'S MENTAL HEALTH STATUS, 
DETERMINATION ANNULLED. 

  
The Third Department annulled the disciplinary determination because the hearing officer made no effort to ascertain the 
testimony of a mental health clinician or therapist (outside the presence of petitioner) after the therapist called by the 
petitioner refused to testify: 
  

...[P]etitioner's mental health status was at issue and the Hearing Officer erred in not taking testimony from Office 
of Mental Health (hereinafter OMH) personnel regarding petitioner's mental condition (see 7 NYCRR 254.6 [c]). 
Although a therapist from OMH that petitioner had requested refused to testify, the Hearing Officer was obligated to 
interview, out of petitioner's presence, an OMH clinician "as may be available" concerning petitioner's mental 
condition (7 NYCRR 254.6 [c] [3]...). Here, the Hearing Officer made no effort to ascertain the testimony of the 
therapist, or any other clinician at OMH, outside the presence of petitioner. Under the circumstances presented 
herein, the proper remedy for the Hearing Officer's failure to satisfy his obligations under 7 NYCRR 254.6 (b) is a 
new hearing to address petitioner's mental health status... . Matter of Howard v Prack, 2016 NY Slip Op 01538, 
3rd Dept 3-3-16 

  
 
 
 
 

EDUCATION-SCHOOL LAW 
 
 
 

EDUCATION-SHCOOL LAW (TACIT MISREPRESENTATIONS BY STUDENT DURING ADMISSIONS PROCESS ENTITLED LAW 
SCHOOL TO REFUSE TO AWARD LLM DEGREE AFTER STUDENT HAD COMPLETED COURSE REQUIREMENTS)/CONTRACT 
LAW (EDUCATION-SCHOOL LAW, TACIT MISREPRESENTATIONS BY STUDENT DURING ADMISSIONS PROCESS ENTITLED 

LAW SCHOOL TO REFUSE TO AWARD LLM DEGREE AFTER STUDENT HAD COMPLETED COURSE REQUIREMENTS) 

  
EDUCATION-SCHOOL LAW, CONTRACT LAW. 

  
TACIT MISREPRESENTATION BY STUDENT DURING ADMISSIONS PROCESS ENTITLED LAW 

SCHOOL TO REFUSE TO AWARD LLM DEGREE AFTER STUDENT HAD COMPLETED 
COURSE REQUIREMENTS. 

  
The First Department, in a full-fledged opinion by Justice Saxe, determined respondent law school had the authority to 
refuse an LLM degree to a student who had completed the course requirements because of the student's (tacit) 
misrepresentation at the time of admission to the program. The LLM program was open to students with a law degree 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01535.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01535.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01538.htm
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from a foreign school. However, the student's law degree was from an online law school---information the student should 
have provided when he realized the school representative was under the impression his degree was from a foreign 
school. The student's law school transcript was not provided until after he had begun courses in the LLM program: 
  

With regard to the contract cause of action, petitioner relies on case law holding that "[t]here exists an implied 
contract between the institution and its students such that if the student complies with the terms prescribed by the 
institution, he will obtain the degree which he sought" ... . However, even assuming that such an implied contract 
might have been formed here, a school has the authority to rescind a student's admission or to dismiss a student 
from the school, even after course work has begun or been completed, where there were material 
misrepresentations or omissions in the student's application ... . ... Although petitioner here did not affirmatively or 
explicitly misrepresent facts on his application, he omitted the critical fact that the school from which he had 
received his J.D. degree was not a foreign law school, which fact disqualified him from eligibility for entry into the 
LL.M. program. By submitting the application, petitioner was implicitly stating that he satisfied the program's 
prerequisites for attendance, in particular, the requirement that he had attended a foreign law school. Indeed, he 
did more than omit that information; he allowed respondents to proceed with his admission knowing that they 
harbored a misconception regarding the nature of the institution that had awarded him a J.D. degree. Petitioner 
knew or should have known from the outset that (1) to be eligible for the program to which he applied, he had to 
have graduated from a foreign law school, and (2) on the date he was admitted, Touro's administrators had 
incorrectly concluded that Novus was a law school located in the Philippines. Since petitioner's admission was 
based upon an omission of a material fact of which petitioner was aware, petitioner's conditional admission was 
falsely obtained. Pursuant to the school's code of conduct, the terms of the application and the law the school had 
no contractual obligation to award a degree under these circumstances. Matter of Salvador v Touro Coll., 2016 
NY Slip Op 01924, 1st Dept 3-17-16 

  
 
 
 
 
 
 
EDUCATION SCHOOL LAW (SPECIAL NEEDS STUDENT SHOULD HAVE BEEN ALLOWED TO AMEND HER NOTICE OF CLAIM 
TO REFLECT ALLEGATIONS OF AN ASSAULT AND RAPE SHE MADE IN HER DEPOSITION, ALLEGATIONS WHICH DIFFERED 

DRAMATICALLY FROM THOSE MADE IN THE ORIGINAL NOTICE OF CLAIM)/MUNCIPAL LAW (SPECIAL NEEDS STUDENT 
SHOULD HAVE BEEN ALLOWED TO AMEND HER NOTICE OF CLAIM TO REFLECT ALLEGATIONS OF AN ASSAULT AND 
RAPE SHE MADE IN HER DEPOSITION, ALLEGATIONS WHICH DIFFERED DRAMATICALLY FROM THOSE MADE IN THE 

ORIGINAL NOTICE OF CLAIM)/NOTICE OF CLAIM  (SPECIAL NEEDS STUDENT SHOULD HAVE BEEN ALLOWED TO AMEND 
HER NOTICE OF CLAIM TO REFLECT ALLEGATIONS OF AN ASSAULT AND RAPE SHE MADE IN HER DEPOSITION, 

ALLEGATIONS WHICH DIFFERED DRAMATICALLY FROM THOSE MADE IN THE ORIGINAL NOTICE OF CLAIM) 

  
EDUCATION-SCHOOL LAW, MUNICIPAL LAW. 

  
SPECIAL NEEDS STUDENT SHOULD HAVE BEEN ALLOWED TO AMEND HER NOTICE OF 

CLAIM TO REFLECT ALLEGATIONS OF AN ASSAULT AND RAPE SHE MADE IN HER 
DEPOSITION, ALLEGATIONS WHICH DIFFERED DRAMATICALLY FROM THOSE MADE IN THE 

ORIGINAL NOTICE OF CLAIM. 
  

The Fourth Department, over an extensive dissent, determined Supreme Court should have allowed plaintiff, a special 
needs student, to amend her notice of claim to reflect allegations made in her deposition. At the deposition, she alleged 
she was raped by an African-American male under the bleachers on the athletic field. Her original notice of claim alleged 
she was raped by a white man in a locker room. The essence of the notice of claim was the school district's failure to 
supervise plaintiff, who was always to be accompanied by an aide. The Fourth Department determined the essence of the 
claim, failure to supervise, remained unchanged and the amendment would not prejudice the school district: 
  

"Pursuant to [General Municipal Law] section 50-e (6), a court in its discretion may permit the correction of a notice 
of claim where there has been a mistake, omission, irregularity or defect made in good faith . . . , provided it shall 
appear that the other party was not prejudiced thereby' " ... . We conclude that Doe's documented delays in 
cognitive and social functioning, together with her fear of the assailant and post traumatic stress disorder allegedly 
resulting from the attack, provide a good faith basis for the amendment sought by plaintiffs ... . 

  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01924.htm
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We further conclude that the District is not prejudiced by the proposed amendment. Contrary to the contention of 
the District, the amendment sought by plaintiffs does not make "substantive changes in the theory of liability" ... . 
Plaintiffs' theory of liability in the original notice of claim was that Doe suffered injury as the result of the District's 
negligent failure to provide the level of supervision that it had previously determined was necessary for her, i.e., 
door-to-door transportation and an aide to accompany her at all times throughout the school day. Plaintiffs' claim 
remains that defendant was negligent in failing to supervise Doe, regardless of the identity of her assailant or the 
precise location of the attack. Doe v Rochester City School Dist., 2016 NY Slip Op 02275, 4th Dept 3-25-16 

  
 
 

EMINENT DOMAIN 
 
 
 

EMINENT DOMAIN (EXTENSION OF TIME TO FILE NOTICE OF APPEARANCE RE: DAMAGES FOR ACQUISITION OF REAL 
PROPERTY PROPERLY GRANTED)/NOTICE OF APPEARANCE (EMINENT DOMAIN, EXTENSION OF TIME TO FILE NOTICE OF 

APPEARANCE RE: DAMAGES FOR ACQUISITION OF REAL PROPERTY PROPERLY GRANTED)/MUNICIPAL LAW (EMINENT 
DOMAIN, EXTENSION OF TIME TO FILE NOTICE OF APPEARANCE RE: DAMAGES FOR ACQUISITION OF REAL PROPERTY 

PROPERLY GRANTED) 

  
EMINENT DOMAIN, MUNICIPAL LAW. 

  
EXTENSION OF TIME TO FILE NOTICE OF APPEARANCE RE: A CLAIM FOR DAMAGES FOR 
THE ACQUISITION OF REAL PROPERTY BY THE VILLAGE PROPERLY GRANTED, CRITERIA 

EXPLAINED. 
  

The Second Department affirmed Supreme Court's grant of an extension of time to file a notice of appearance pursuant to 
Eminent Domain Procedure Law (EDPL) 503 (B). The village's petition for condemnation had been granted and the EDPL 
requires a landowner to file a notice of appearance for any claim of damages arise from the acquisition of real property. 
The landowners' attorney failed to timely file the notice of appearance with the clerk of the court, but the village had been 
served with it. The Second Department explained the relevant law: 
  

The time within which to file a written claim or notice of appearance pursuant to EDPL 503 is "merely a procedural 
direction to be issued by the court in the exercise of its broad discretion to administer the litigation in an orderly and 
expeditious manner" ... . It is neither a statute of limitations nor a condition precedent to compensation and may be 
extended by the Supreme Court " upon such terms as may be just and upon good cause shown'" ... . In considering 
a motion for such an extension of time, "[a] court may properly consider factors such as the length of the delay, 
whether the opposing party has been prejudiced by the delay, the reason given for the delay, whether the moving 
party was in default before seeking the extension, and, if so, the presence or absence of an affidavit of merit" ... . 

  
Here, the landowners established " good cause'" for an extension of time to file a notice of appearance ... . 
Although the landowners' attorney failed to properly file a notice of appearance with the clerk of the court within the 
timeframe set forth by the Supreme Court, the Village was nevertheless served with a notice of appearance that 
alerted it to the landowners' claims. Moreover, the landowners repeatedly demanded an "advance payment" for the 
taking (EDPL 304), repeatedly requested that their expert appraisers be given access to the subject property in 
order to assess its value, and sought to exchange "written appraisal reports" (EDPL 508). In addition, after the 
Village had acquired the subject property, a judicial viewing of the property took place (see EDPL 510). 
Furthermore, the landowners demonstrated that their claim was potentially meritorious through the submission of 
expert evidence demonstrating that the property was worth significantly more than the amount tendered by the 
Village as an advance payment. Matter of Village of Haverstraw v Ray Riv. Co., Inc., 2016 NY Slip Op 01500, 
2nd Dept 3-2-16 
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EMPLOYMENT LAW 
 

EMPLOYMENT LAW (POLICE DEPARTMENT CAN REFUSE EMPLOYMENT IN A CIVILIAN POSITION SOLELY ON THE BASIS OF 
THE APPLICANT'S CRIMINAL RECORD)/CORRECTIONS LAW (POLICE DEPARTMENT CAN REFUSE EMPLOYMENT IN A 

CIVILIAN POSITION SOLELY ON THE BASIS OF THE APPLICANT'S CRIMINAL RECORD)/MUNICIPAL LAW (POLICE 
DEPARTMENT CAN REFUSE EMPLOYMENT IN A CIVILIAN POSITION SOLELY ON THE BASIS OF THE APPLICANT'S CRIMINAL 

RECORD) 

  
EMPLOYMENT LAW, CORRECTIONS LAW, MUNICIPAL LAW. 

  
POLICE DEPARTMENT CAN REFUSE EMPLOYMENT IN A CIVILIAN POSITION BASED 

SOLELY UPON THE APPLICANT'S CRIMINAL RECORD WITHOUT APPLYING THE HIRING 
CRITERIA GENERALLY REQUIRED BY THE CORRECTIONS LAW. 

  
The First Department, as a matter of first impression, determined the police department (NYPD) could refuse to hire 
petitioner as a civilian police communication technician (PCT) solely because petitioner had a criminal record, without 
regard to the criteria set out in Corrections Law article 23-a. The Corrections Law, in an effort to support the hiring of 
persons with a criminal record, generally requires employers to determine whether an applicant's criminal record has a 
direct relationship with the responsibilities of the job and/or whether employment of the applicant would pose an 
unreasonable risk to the public.  The First Department concluded the Corrections Law excluded law enforcement from the 
reach of its hiring criteria: 
  

Article 23-A broadly provides that employers, whether public or private, are prohibited from unfairly discriminating 
against persons previously convicted of one or more criminal offenses, unless after consideration of certain 
enumerated statutory factors, the employer determines that there is direct relationship between the offense(s) and 
the duties or responsibilities inherent in the license or employment sought or held by the individual, or such 
employment or license poses an unreasonable risk to the public, etc. (Correction Law §§ 752, 753). The statute 
defines the term "employment" as follows: "(5) Employment' means any occupation, vocation or employment, or 
any form of vocational or educational training. Provided, however, that "employment" shall not, for the purposes of 
this article, include membership in any law enforcement agency" (Correction Law § 750[5] emphasis 
added). Matter of Belgrave v City of New York, 2016 NY Slip Op 01548, 1st Dept 3-3-16 

 
 
 
 

EMPLOYMENT LAW (ALLEGATIONS BY THREE FORMER EMPLOYEES DID NOT MAKE OUT A PRIMA FACIE CASE OF A 
HOSTILE WORK ENVIRONMENT DUE TO SEXUAL HARASSMENT)/HUMAN RIGHTS LAW (ALLEGATIONS BY THREE FORMER 

EMPLOYEES DID NOT MAKE OUT A PRIMA FACIE CASE OF A HOSTILE WORK ENVIRONMENT DUE TO SEXUAL 
HARASSMENT)/HOSTILE WORK ENVIRONMENT (ALLEGATIONS BY THREE FORMER EMPLOYEES DID NOT MAKE OUT A 

PRIMA FACIE CASE OF A HOSTILE WORK ENVIRONMENT DUE TO SEXUAL HARASSMENT)/SEXUAL 
HARASSMENT (EMPLOYMENT LAW, ALLEGATIONS BY THREE FORMER EMPLOYEES DID NOT MAKE OUT A PRIMA FACIE 

CASE OF A HOSTILE WORK ENVIRONMENT DUE TO SEXUAL HARASSMENT) 

  
EMPLOYMENT LAW, HUMAN RIGHTS LAW. 

  
ALLEGATIONS BY THREE FORMER EMPLOYEES DID NOT MAKE OUT A PRIMA FACIE CASE 

OF A HOSTILE WORK ENVIRONMENT DUE TO SEXUAL HARASSMENT. 
  

The Third Department, reversing Supreme Court, determined the lawsuit against the employer, Ross, by three former 
employees should have been dismissed. The allegations made by the three employees were not sufficient to make out a 
prima facie case of a hostile work environment due to sexual harassment: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01548.htm
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While Ross' alleged conduct was certainly offensive and grossly unprofessional, those aspects of it that were 
sexually harassing were not severe or pervasive enough to render any plaintiff's work environment objectively 
hostile and abusive as these terms are construed under the Human Rights Law. 
  
In order to establish the existence of a sexually hostile work environment, an individual plaintiff must show that his 
or her workplace was "'permeated with discriminatory intimidation, ridicule, and insult that is sufficiently severe or 
pervasive to alter the conditions of [his or her] employment and create an abusive working environment'" ... . All of 
the circumstances must be considered, including "the frequency of the discriminatory conduct; its severity; whether 
it [was] physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interfere[d] 
with [the plaintiff's] work performance" ... . Moreover, the workplace must be both subjectively and objectively 
hostile. That is, a plaintiff must not only perceive that the conditions of his or her employment were altered because 
of discriminatory conduct, but the conduct also must have created an environment that a reasonable person would 
find to be hostile or abusive ... . Pawson v Ross, 2016 NY Slip Op 02502, 3rd Dept 3-31-16 
  

 
ENVIRONMENTAL LAW 

  
  

ENVIRONMENTAL LAW (PETITIONER ORGANIZATION DID NOT HAVE STANDING TO CHALLENGE CONSTRUCTION OF 
ASPHALT PLANT)/LAND USE (PETITIONER ORGANIZATION DID NOT HAVE STANDING TO CHALLENGE CONSTRUCTION OF 
ASPHALT PLANT)/STANDING (ENVIRONMENTAL LAW, LAND USE, PETITIONER ORGANIZATION DID NOT HAVE STANDING 

TO CHALLENGE CONSTRUCTION OF ASPHALT PLANT) 

  
ENVIRONMENTAL LAW, LAND USE. 

  
PETITIONER ORGANIZATION DID NOT HAVE STANDING TO CHALLENGE CONSTRUCTION 

OF ASPHALT PLANT NEAR A STATE PARK. 
  

  
The Second Department, affirming Supreme Court, determined the petitioner did not have standing to challenge the 
construction of a temporary asphalt plant near a state forest. The conclusory allegations of pollution of the park by a 
member of petitioner-organization were not enough: 
  

" [I]n land use matters . . . the plaintiff, for standing purposes, must show that it would suffer direct harm, injury that 
is in some way different from that of the public at large'" ... . Whether an organization or association has standing 
involves the application of the three-pronged test set forth in Society of Plastics Indus. v County of Suffolk (77 
NY2d at 775). As pertinent to this appeal, the first prong of that test requires that the organization or association 
demonstrate that "one or more of its members would have standing to sue" as an individual (id.). An individual has 
standing where he or she "would suffer direct harm, injury that is in some way different from that of the public at 
large" (id. at 774) and "the in-fact injury of which [he or she] complains . . . falls within the zone of interests,' or 
concerns, sought to be promoted or protected by the statutory provision under which the agency has acted" (id. at 
773, ...). Here, the petitioner submitted an affidavit from one of its members asserting that he frequently used the 
area of Stewart State Forest that was closest to the temporary asphalt plant. However, his allegations that the 
operation of the plant polluted the natural resources of the forest were conclusory and speculative, and therefore, 
insufficient to establish standing... . Matter of Stewart Park & Reserve Coalition, Inc. v Town of New Windsor 
Zoning Bd. of Appeals, 2016 NY Slip Op 01685, 2nd Dept 3-9-16 
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 38 

 
ENVIRONMENTAL LAW (EXPRESSION OF OPPOSITION TO A PROPOSED DEVELOPMENT PROJECT DID NOT CREATE A 

CONFLICT OF INTEREST PRECLUDING VILLAGE OFFICIALS FROM PARTICIPATING IN SEQRA REVIEW)/ENVIRONMENTAL 
LAW (PLANNING BOARD DID NOT HAVE AUTHORITY TO RESCIND NEGATIVE DECLARATION AFTER PERMITS 

ISSUED)/STATE ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA) (EXPRESSION OF OPPOSITION TO A PROPOSED 
DEVELOPMENT PROJECT DID NOT CREATE A CONFLICT OF INTEREST PRECLUDING VILLAGE OFFICIALS FROM 

PARTICIPATING IN SEQRA REVIEW)/STATE ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA) (PLANNING BOARD DID NOT 
HAVE AUTHORITY TO RESCIND NEGATIVE DECLARATION AFTER PERMITS ISSUED) 

  

ENVIRONMENTAL LAW, LAND USE. 
  

EXPRESSION OF OPPOSITION TO A PROPOSED DEVELOPMENT PROJECT DID NOT CREATE 
A CONFLICT OF INTEREST PRECLUDING VILLAGE OFFICIALS FROM PARTICIPATING IN A 
SEQRA REVIEW; PLANNING BOARD DID NOT HAVE AUTHORITY TO RESCIND A NEGATIVE 

DECLARATION AFTER PERMITS WERE ISSUED. 
  

The Fourth Department determined two village officials did not have a conflict of interest which would preclude their 
participation in a State Environmental Quality Review Act (SEQRA) review of a development project. The two had 
expressed opposition to the project before and after their elections, but expression of opinion does not create a conflict of 
interest. The Fourth Department upheld the annulment of resolutions which stated the proposed project would adversely 
affect the environment. The planning board had previously found no adverse impact (a negative declaration) and had 
issued permits. The board did not have the authority to rescind the negative declaration at that point: 
  

... [T]he Board lacked authority to rescind its negative declaration under the circumstances of this case. Here, the 
Board was authorized to rescind its negative declaration "prior to its decision to undertake, fund, or approve an 
action," and the Board made its decision to approve the action, i.e., the Project, when it issued the requisite special 
permits ... . Matter of Pittsford Canalside Props., LLC v Village of Pittsford, 2016 NY Slip Op 01929, 4th Dept 
3-18-16 

  

 
 
 
 
 

ENVIRONMENTAL LAW (LANDCAPER STRICTLY LIABLE OF OIL DISCHARGE)/NAVIGATION LAW (LANDSCAPER STRICTLY 
LIABLE FOR OIL DISCHARGE)/INSURANCE LAW (INSURER STRICTLY LIABLE FOR OIL DISCHARGE BY INSURED) 

  
ENVIRONMENTAL LAW, NAVIGATION LAW, INSURANCE LAW. 

  
LANDSCAPER AND ITS INSURER STRICTLY LIABLE FOR OIL DISCHARGE ON PLAINTIFFS' 

PROPERTY; OIL LINE SEVERED DURING SPRINKLER REPAIR. 
  

The Second Department determined summary judgment was properly awarded to plaintiffs in an action under the 
Navigation Law based upon an oil spill. The defendant landscaping company acknowledged that its employee severed the 
underground oil line on plaintiffs' property while repairing a sprinkler system. Navigation Law 181 (1) imposes strict liability 
upon a person responsible for the discharge of petroleum and any insurer: 
  

Navigation Law § 181(1) provides that a person who has "discharged petroleum shall be strictly liable . . . for all 
cleanup and removal costs and all direct and indirect damages, no matter by whom sustained." Article 12 of the 
Navigation Law defines a "discharge," as relevant here, as "any intentional or unintentional action or omission 
resulting in the releasing, spilling, leaking, pumping, pouring, emitting, emptying or dumping of petroleum" 
(Navigation Law § 172[8]). The statute provides that any individual or entity "who is not responsible for the 
discharge" may maintain a claim thereunder (Navigation Law § 172[3]...). The statute also provides that under 
article 12, "[a]ny claims for costs of cleanup and removal, civil penalties or damages by the state and any claim for 
damages by any injured person, may be brought directly against the bond, the insurer, or any other person 
providing evidence of financial responsibility" (Navigation Law § 190). Bennett v State Farm Fire & Cas. 
Co., 2016 NY Slip Op 01452, 2nd Dept 3-2-16 
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FAMILY LAW 

 
 

FAMILY LAW (MOTHER ENTITLED TO HEARING ON PRO SE PETITION TO MODIFY CUSTODY)/FAMILY LAW (FATHER 
SHOULD NOT HAVE BEEN GIVEN COMPLETE CONTROL OVER VISITATION WITH MOTHER)/FAMILY LAW (ATTORNEY 

SHOULD HAVE BEEN APPOINTED FOR CHILDREN IN MODIFICATION OF CUSTODY PROCEEDING)/CUSTODY (MOTHER 
ENTITLED TO HEARING ON PRO SE PETITION TO MODIFY CUSTODY)/VISITATION (FATHER SHOULD NOT HAVE BEEN 

GIVEN COMPLETE CONTROL OVER VISITATION WITH MOTHER) 

  
  

FAMILY LAW 
  

MOTHER ENTITLED TO HEARING ON HER PRO SE PETITION TO MODIFY A CUSTODY 
AWARD; FATHER SHOULD NOT HAVE BEEN GIVEN COMPLETE CONTROL OVER MOTHER'S 

VISITATION; ATTORNEY SHOULD HAVE BEEN APPOINTED FOR THE CHILDREN. 
  

The Third Department, reversing Family Court, determined mother was entitled to a hearing on her pro se petition to 
modify the award of custody to father. The Third Department also noted that the court should not have delegated to father 
complete authority to control visitation with mother, and the court should have appointed an attorney for the children. With 
respect to the need for a custody-modification hearing and the visitation issue, the Third Department wrote: 
  

As the party seeking to modify an existing custodial arrangement, the mother was required to demonstrate, as a 
threshold, that "there has been a change in circumstances since the prior custody order significant enough to 
warrant a review of the issue of custody to ensure the continued best interests of the children" ... . The mother's 
petition, filed pro se, "should be construed liberally when considering whether she sufficiently alleged a change in 
circumstances" ..., and she should be accorded "the benefit of every favorable inference" ... . "While not every 
petition in a Family Ct Act article 6 proceeding is automatically entitled to a hearing, generally an evidentiary 
hearing is necessary and should be conducted unless the party seeking the modification fails to make a sufficient 
evidentiary showing to warrant a hearing or no hearing is requested and the court has sufficient information to 
undertake a comprehensive independent review of the [children's] best interests" ... . * * * 
  
With regard to the mother's request for visitation, there is a "presumption that visitation with the noncustodial parent 
is in the chil[ren]'s best interests" ... and, "unless visitation is inimical to the [children's] welfare, Family Court is 
required to structure a schedule which results in frequent and regular access by the noncustodial parent" ... . The 
record before us contains virtually no factual background information and, as such, does not disclose whether the 
denial of all visitation to the mother "was based [up]on compelling reasons" or if "visitation would be detrimental or 
harmful to the child[ren]'s welfare" ... . While we express no opinion on the propriety of such visitation, we also note 
that the court should not have delegated to the father complete authority to determine whether there should be any 
visitation between the mother and children and under what conditions such contact should occur and, upon 
remittal, there must be a determination in this regard ... . Matter of Harrell v Fox, 2016 NY Slip Op 01534, 3rd 
Dept 3-3-16 
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FAMILY LAW (PRENUPTIAL AGREEMENT INTERPRETED TO WAIVE TERMPORARY MAINTENANCE DESPITE ABSENCE OF 
PRECISE TERM)/MAINTENANCE (PRENUPTIAL AGREEMENT INTERPRETED TO WAIVE TERMPORARY MAINTENANCE 

DESPITE ABSENCE OF PRECISE TERM)/PRENUPTIAL AGREEMENT (PRENUPTIAL AGREEMENT INTERPRETED TO WAIVE 
TERMPORARY MAINTENANCE DESPITE ABSENCE OF PRECISE TERM) 

  
FAMILY LAW. 

  
PRENUPTIAL AGREEMENT INTERPRETED TO WAIVE TEMPORARY MAINTENANCE DESPITE 

ABSENCE OF THE PRECISE TERM. 
  

The First Department, over an extensive dissent, determined the prenuptial agreement waived both parties' entitlement to 
temporary maintenance during the divorce proceedings. The majority gleaned the intent to waive temporary maintenance 
from various provisions of the agreement, even though the terms "temporary maintenance" and "interim spousal support" 
were not used. The dissent argued that the waiver of "maintenance" in the agreement should not be interpreted to waive 
"temporary maintenance:" 
  

Although the dissent acknowledges that "no particular catechism is required to waive temporary maintenance 
claims," it nevertheless finds the agreement ambiguous and suggests that the parties may only have intended to 
waive a final award of maintenance. No fair reading of the agreement supports that conclusion. When read as a 
whole, the agreement contains no ambiguity as to whether the parties intended to waive temporary maintenance. 
As noted, the agreement waives "any and all" maintenance claims, "now and in the future." Contrary to the 
dissent's view, there is nothing imprecise about the phrase "any and all." Indeed, this Court has repeatedly found 
the use of that phrase to be "clear"... . Further, although minimized by the dissent, the agreement explicitly states 
that the parties are "fully capable of being self supporting," which is another indicia that neither intended to seek 
any kind of maintenance. Anonymous v Anonymous, 2016 NY Slip Op 02016, 1st Dept 3-22-16 
  
  
  
  
 
 
  
  

FAMILY LAW (DENIAL OF MOTHER'S REQUEST FOR A LINCOLN HEARING WAS AN ABUSE OF 
DISCRETION)/CUSTODY (FAMILY LAW, DENIAL OF MOTHER'S REQUEST FOR A LINCOLN HEARING WAS AN ABUSE OF 

DISCRETION)/LINCOLN HEARING (DENIAL OF MOTHER'S REQUEST FOR A LINCOLN HEARING WAS AN ABUSE OF 
DISCRETION) 

  

FAMILY LAW. 
  

DENIAL OF MOTHER'S REQUEST FOR A LINCOLN HEARING WAS AN ABUSE OF 
DISCRETION. 

  
The Fourth Department determined Family Court should have held a Lincoln hearing before granting father's motion to 
dismiss mother's petition to modify a custody order which awarded sole legal and primary physical custody of their 
daughter, now 14, to father: 
  

We conclude that the court abused its discretion in denying the mother's request that it conduct a Lincoln hearing 
before ruling on the father's motion ... . Such a hearing may be conducted "during or after fact-finding" ... , and may 
be used to support an allegation of a change in circumstances ... . The decision whether to conduct such a hearing 
is discretionary, but it is "often the preferable course" to conduct one ... . 

  
In this case, the child was 14 years old at the time of trial and expressed a preference to live with the mother, the 
Attorney for the Child did not oppose a Lincoln hearing, and many of the changed circumstances alleged by the 
mother concerned matters within the personal knowledge of the child but not that of the mother or her witnesses. 
Under those circumstances, we conclude that a Lincoln hearing would have provided the court with " significant 
pieces of information [it needed] to make the soundest possible decision' " ... . Matter of Noble v Brown, 2016 NY 
Slip Op 02238, 4th Dept 3-25-16 
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FAMILY LAW (FAMILY OFFENSE, INTENT TO HARASS NOT DEMONSTRATED)/FAMILY LAW (FAMILY OFFENSE, EXPIRATION 

OF ORDER OF PROTECTION DID NOT MOOT APPEAL)/FAMILY OFFENSE (HARASSMENT, INTENT TO HARASS NOT 
DEMONSTRATED)/HARASSMENT (FAMILY OFFENSE, INTENT TO HARASS NOT DEMONSTRATED)/APPEALS (FAMILY 

OFFENSE, EXPIRATION OF ORDER OF PROTECTION DID NOT MOOT APPEAL) 
  

FAMILY LAW, APPEALS. 
  

INTENT TO HARASS NOT DEMONSTRATED; EXPIRATION OF ORDER OF PROTECTION DID 
NOT MOOT APPEAL. 

  
The Fourth Department determined the evidence did not support an intent to harass and the family offense petition was 
dismissed. The court noted the fact that the related protective order had expired did not render the appeal moot because 
the order still imposes significant enduring consequences that can be relieved by an appellate decision: 
  

The Referee found that respondent committed a family offense, i.e., harassment in the second degree, based upon 
the Referee's conclusion that respondent told petitioner during a lengthy telephone call that he did not know what 
he would do if he saw her with another man, sent her two or three text messages stating that he hoped to reconcile 
with her, and then left on petitioner's car several mementos that petitioner had given him along with the message 
that he would "never forget [her], bye." Notwithstanding the Referee's implicit finding that petitioner was upset by 
the communications, "her reaction is immaterial in establishing [respondent]'s intent" ... . Furthermore, although 
"[t]he requisite intent may be inferred from the surrounding circumstances" ... , the circumstances here failed to 
establish that respondent acted with the requisite intent. Even crediting the Referee's credibility determinations that 
respondent engaged in the conduct described above, we conclude that such conduct was comprised of relatively 
innocuous acts that were insufficient to establish that respondent engaged in a course of conduct with the intent to 
harass, alarm or annoy petitioner ... . Matter of Shephard v Ray, 2016 NY Slip Op 02239, 4th Dept 3-25-16 

 
 
 
 
 
 
 

 FAMILY LAW (CHILD SUPPORT, MOTHER FAILED TO FIRST USE LESS DRASTIC ENFORCEMENT MECHANISMS, MOTION TO 
HOLD FATHER IN CIVIL CONTEMPT PROPERLY DENIED)/CHILD SUPPORT (MOTHER FAILED TO FIRST USE LESS DRASTIC 

ENFORCEMENT MECHANISMS, MOTION TO HOLD FATHER IN CIVIL CONTEMPT PROPERLY DENIED/CONTMEPT, 
CIVIL (CHILD SUPPORT, MOTHER FAILED TO FIRST USE LESS DRASTIC ENFORCEMENT MECHANISMS, MOTION TO HOLD 

FATHER IN CIVIL CONTEMPT PROPERLY DENIED) 

  
FAMILY LAW, CIVIL CONTEMPT. 

  
MOTHER FAILED TO FIRST USE LESS DRASTIC CHILD-SUPPORT ENFORCEMENT 

MECHANISMS, MOTION TO HOLD FATHER IN CIVIL CONTEMPT PROPERLY DENIED. 
  

The Third Department determined mother's motion to hold father in civil contempt for alleged failure to pay child support 
and related expenses was properly denied. Mother did not first attempt to enforce the relevant provisions of the stipulation 
with a less drastic mechanism: 
  

In matrimonial actions, Domestic Relations Law § 245 grants the court authority to punish a party for civil contempt 
pursuant to Judiciary Law § 756 where the party defaults "in paying any sum of money" required by a judgment or 
order, "and it appears presumptively, to the satisfaction of the court, that payment cannot be enforced" pursuant to 
the enforcement mechanisms provided in Domestic Relations Law §§ 243 and 244 and CPLR 5241 and 5242. "A 
civil contempt motion in a [matrimonial] action should be denied where the movant fails to make a showing 
pursuant to section 245 that resort to other, less drastic enforcement mechanisms had been exhausted or would be 
ineffectual'" ... . Here, the mother did not attempt to utilize any less drastic enforcement mechanism before moving 
to hold the father in contempt, and failed to demonstrate that resort to a less drastic enforcement mechanism would 
be ineffectual. Contrary to the mother's contention, the fact that the child care, medical care, and extracurricular 
activity expenses she sought payment of were not for a sum certain did not prevent her from seeking to fix any 

http://www.nycourts.gov/reporter/3dseries/2016/2016_02239.htm
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arrears due for those expenses and enforcing the father's payment obligations through less drastic means. Rhodes 
v Rhodes, 2016 NY Slip Op 01657, 2nd Dept 3-9-16 

 
 
 
 
 
 

FAMILY LAW (SEPARATE PROPERTY OF A NON-DEBTOR SPOUSE, AS OPPOSED TO MARITAL PROPERTY, CAN NOT BE 
REACHED BY A JUDGMENT CREDITOR)/PERSONAL PROPERTY (SEPARATE PROPERTY OF A NON-DEBTOR SPOUSE, AS 

OPPOSED TO MARITAL PROPERTY, CAN NOT BE REACHED BY A JUDGMENT CREDITOR)/DEBTOR-CREDITOR (SEPARATE 
PROPERTY OF A NON-DEBTOR SPOUSE, AS OPPOSED TO MARITAL PROPERTY, CAN NOT BE REACHED BY A JUDGMENT 

CREDITOR)/CIVIL PROCEDURE (NON-DEBTOR SPOUSE SHOULD HAVE BEEN ALLOWED TO INTERVENE IN ACTION TO 
ENFORCE JUDGMENT AGAINST DEBTOR-HUSBAND)/INTERVENE, MOTION TO (NON-DEBTOR SPOUSE SHOULD HAVE BEEN 

ALLOWED TO INTERVENE IN ACTION TO ENFORCE JUDGMENT AGAINST DEBTOR-HUSBAND) 

  
  

FAMILY LAW, DEBTOR-CREDITOR, CIVIL PROCEDURE. 
  

WIFE SHOULD HAVE BEEN ALLOWED TO INTERVENE IN AN ACTION SEEKING THE 
TURNOVER OF PERSONAL PROPERTY TO ENFORCE A JUDGMENT AGAINST HUSBAND; 

HER SEPARATE PROPERTY, AS OPPOSED TO MARITAL PROPERTY, COULD NOT BE 
REACHED BY A JUDGMENT CREDITOR. 

  
The First Department determined the wife in a divorce proceeding, Wendy, should have been allowed to intervene in an 
action against her husband, Hugh, by plaintiff, Pensmore, seeking the turnover and sale of personal property to enforce a 
money judgment. Wendy submitted proof supporting her claim that the personal property in her possession was her 
separate property, not marital property, and therefore could not be reached by the creditor: 
  

As a preliminary matter, we agree with Wendy that because Hugh was not in physical possession of the property 
which is the subject of the turnover order, the enforcement proceeding should have been brought as a special 
proceeding pursuant to CPLR 5225(b). Wendy was required to have been named as a party and separately served 
with the petition, because she is the one in actual possession of the disputed property (CPLR 5225[b] McKinney's 
Practice Commentary, 5225.5). Although Pensmore did not properly name Wendy, the error could have been cured 
by permitting Wendy to intervene, so long as the burden of proof remained on the judgment creditor (Pensmore) to 
establish that the judgment debtor (Hugh) has an interest in the property that is superior to the person in actual 
possession (Wendy) ... . 

  
The trial court was required to hold a hearing to determine whether the personal property in Wendy's possession is 
her sole separate property or marital property. * * * 
  
While ... an inchoate right to equitably share in marital property cannot be protected against third party creditors of 
a debtor spouse ... , the same rule does not hold true for separate property of the non-debtor spouse. Domestic 
Relations Law § 236[B] provides that "all property acquired by either or both spouses during the marriage and 
before the execution of a separation agreement or the commencement of a matrimonial action, regardless of the 
form in which title is held" is marital property (Domestic Relations Law § 236 [B][1][c]...). There is an exception, 
however, for "property acquired before marriage or property acquired by bequest, devise, or descent, or gift from a 
party other than the spouse;" such property is the separate property of that spouse (DRL § 236 [B][1][d]...). 
Separate property, is not "marital property" and it is not equitably distributed in a divorce action ... . Although 
neither spouse has a vested interest in any property that is otherwise marital until it is distributed in a divorce 
action, separate property, unless transmuted or commingled, retains its character as the property of the spouse 
who owns it both during and after the marriage ... . Pensmore Invs., LLC v Gruppo, Levey & Co., 2016 NY Slip 
Op 01789, 1st Dept 3-15-16 
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FAMILY LAW (JUVENILE DELIQUENCY ADJUDICATION AGAINST WEIGHT OF THE EVIDENCE)/JUVENILE DELINQUENCY 
(JUVENILE DELIQUENCY ADJUDICATION AGAINST WEIGHT OF THE EVIDENCE)/EVIDENCE (JUVENILE DELIQUENCY 

ADJUDICATION AGAINST WEIGHT OF THE EVIDENCE)/APPEALS (JUVENILE DELIQUENCY ADJUDICATION AGAINST WEIGHT 
OF THE EVIDENCE)/WEIGHT OF THE EVIDENCE REVIEW (JUVENILE DELIQUENCY ADJUDICATION AGAINST WEIGHT OF THE 

EVIDENCE, CRITERIA EXPLAINED) 

  

FAMILY LAW, JUVENILE DELINQUENCY, EVIDENCE, APPEALS. 
  

JUVENILE DELINQUENCY ADJUDICATION AGAINST THE WEIGHT OF THE EVIDENCE; 
ANALYTICAL CRITERIA EXPLAINED. 

  
The Second Department, over a dissent, determined the juvenile delinquency finding was against the weight of the 
evidence. The juvenile was accused of throwing a kitten under the wheels of a moving vehicle. The single-witness case 
relied upon weak identification evidence. The court explained the "weight of the evidence" analytical criteria in this 
context: 
  

We must "weigh conflicting testimony, review any rational inferences that may be drawn from the evidence and 
evaluate the strength of such conclusions" ... . In weighing the conflicting testimony in a single-witness identification 
case, as here, we must independently consider, among other things, the truthfulness and reliability of the 
identification testimony ... . * * * 

  
... [T]he reliability of the witness's identification of the appellant was called into doubt by several factors. An 
examination of her testimony reveals that the witness had only a limited opportunity and ability to observe the 
perpetrator because the incident occurred over a relatively short period of time, and there was a distance of a 
minimum of 10 feet between the witness and the perpetrator during their interaction. The witness was also 
admittedly excited and upset during the incident. In addition, the witness's description of the perpetrator lacked 
specificity, and did not include body shape, height, weight, facial features, skin tone, accent, or any distinctive 
characteristics. We further note that the incident occurred in the late afternoon near the time that students were 
being released from several neighborhood schools, that the perpetrator was dressed in a school uniform similar in 
type to the uniforms worn by students at those schools, and that the witness's description of the school uniform 
worn by the perpetrator did not match the appellant's school uniform. Under these circumstances, the witness's 
identification of the appellant was not convincing when balanced against the substantial evidence submitted by the 
appellant in her own defense. Matter of Shannel P., 2016 NY Slip Op 01853, 2nd Dept 3-16-16 

 
 
 
 
 
 

FAMILY LAW (INADEQUATE INQUIRY PRECEDING FATHER'S WAIVER OF HIS RIGHT TO COUNSEL REQUIRED 
REVERSAL)/RIGHT TO COUNSEL (FAMILY LAW, INADEQUATE INQUIRY PRECEDING FATHER'S WAIVER OF HIS RIGHT TO 

COUNSEL REQUIRED REVERSAL) 

  
FAMILY LAW, RIGHT TO COUNSEL. 

  
INADEQUATE INQUIRY PRECEDING FATHER'S WAIVER OF HIS RIGHT TO COUNSEL 

REQUIRED REVERSAL. 
  

The Fourth Department reversed Family Court's order finding father willfully violated a support order because of the 
court's inadequate inquiry into father's waiver of his right to counsel: 
  

At the parties' initial appearance, the Support Magistrate informed the father only that he had "the right to hire a 
lawyer [or] talk for [himself]," asked the father to choose between those options, and conducted no further inquiry 
when the father chose to proceed pro se. The Support Magistrate thus failed to inform the father of his right to have 
counsel assigned if he could not afford to retain an attorney ... , and also failed to engage the father in the requisite 
searching inquiry concerning his decision to proceed pro se and thereby ensure that the father was knowingly, 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01853.htm
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intelligently and voluntarily waiving his right to counsel ... . Matter of Soldato v Caringi, 2016 NY Slip Op 02265, 
4th Dept 3-25-16 
  

 
 
 
 
 

FAMILY LAW (INADEQUATE WAIVER OF RIGHT TO COUNSEL REQUIRED REVERSAL, PRESERVATION OF THIS ISSUE NOT 
NECESSARY)/RIGHT TO COUNSEL (FAMILY LAW, INADEQUATE WAIVER OF RIGHT TO COUNSEL REQUIRED REVERSAL, 

PRESERVATION OF THIS ISSUE NOT NECESSARY)/APPEALS (FAMILY LAW, INADEQUATE WAIVER OF RIGHT TO COUNSEL 
REQUIRED REVERSAL, PRESERVATION OF THIS ISSUE NOT NECESSARY) 

  

FAMILY LAW, RIGHT TO COUNSEL, APPEALS. 
  

INADEQUATE WAIVER OF RIGHT TO COUNSEL REQUIRED REVERSAL; PRESERVATION OF 
THIS ISSUE NOT NECESSARY. 

  
  
The Fourth Department reversed Family Court's finding respondent had willfully violated a court order because of an 
insufficient waiver of the right to counsel. The court noted that a prior decision requiring preservation of the right-to-
counsel issue should no longer be followed: 
  

Although the Support Magistrate properly advised respondent that he had the right to counsel (see Family Ct Act § 
262 [a] [vi]), we agree with respondent that the Support Magistrate failed to make a " searching inquiry' " to ensure 
that his waiver of the right to counsel was a knowing, voluntary and intelligent choice, and thus that he was denied 
his right to counsel ... . We therefore reverse the order and remit the matter to Family Court for a new hearing. To 
the extent that our decision in Matter of Huard v Lugo (81 AD3d 1265... requires preservation of a contention that 
the Support Magistrate erred in allowing the respondent to proceed pro se at a fact-finding hearing, that decision is 
no longer to be followed. Matter of Girard v Neville, 2016 NY Slip Op 01947, 4th Dept 3-18-16 

 
 
 
 
 
  

FAMILY LAW (SPECIAL IMMIGRANT JUVENILE STATUS, MOTION FOR REQUISITE FINDINGS SHOULD HAVE BEEN 
GRANTED)/SPECIAL IMMIGRANT JUVENILE STATUS (MOTION FOR REQUISITE FINDINGS SHOULD HAVE BEEN GRANTED) 

  
FAMILY LAW, SPECIAL IMMIGRANT JUVENILE STATUS. 

  
FAMILY COURT SHOULD HAVE GRANTED MOTION FOR FINDINGS TO ENABLE CHILD TO 

PETITION FOR SPECIAL IMMIGRANT JUVENILE STATUS (SIJS). 
  

The Second Department, reversing Family Court, determined mother's motion for an order making the findings to enable 
her child to petition for special immigrant juvenile status (SIJS) should have been granted; 
  

Pursuant to 8 USC § 1101(a)(27)(J) ... and 8 CFR 204.11, a "special immigrant" is a resident alien who, inter alia, 
is under 21 years of age, unmarried, and dependent upon a juvenile court or legally committed to an individual 
appointed by a state or juvenile court. Additionally, for a juvenile to qualify for SIJS, a court must find that 
reunification of the juvenile with one or both of the juvenile's parents is not viable due to parental abuse, neglect, 
abandonment, or a similar basis found under state law ..., and that it would not be in the juvenile's best interests to 
be returned to his or her native country or country of last habitual residence ... . 

  
Here, the child is under the age of 21 and unmarried, and has been "legally committed to, or placed under the 
custody of . . . an individual . . . appointed by a State or juvenile court" within the meaning of 8 USC § 

http://www.nycourts.gov/reporter/3dseries/2016/2016_02265.htm
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1101(a)(27)(J)(i) ... . Further, based upon our independent factual review, we find that the record supports the 
mother's contention that the child's reunification with her father is not viable due to abandonment ... , and that it 
would not be in the best interests of the child to be returned to El Salvador ... . Matter of Fatima J. A. J. (Ana A. J. 
S. -- Carlos E. A. F.), 2016 NY Slip Op 01673, 2nd Dept 3-9-16 

  
 

FORECLOSURE 
 
 

FORECLOSURE (SUA SPONTE DISMISSAL OF COMPLAINT FOR LACK OF STANDING REVERSED)/STANDING 
(FORECLOSURE, SUA SPONTE DISMISSAL OF COMPLAINT FOR LACK OF STANDING REVERSED, DEFENSE WAS WAIVED 

AND IS NOT A JURISDICTION DEFECT) 

  

FORECLOSURE, CIVIL PROCEDURE. 
  

SUA SPONTE DISMISSAL FOR LACK OF STANDING REVERSED, LACK OF STANDING 
DEFENSE WAS WAIVED AND IS NOT A JURISDICTIONAL DEFECT. 

  
The Second Department reversed Supreme Court's sua sponte dismissal of a foreclosure complaint for lack of standing. 
Because the defendants did not answer the complaint or make a pre-answer motion to dismiss, the defense of lack of 
standing was waived. The matter was sent back to be heard by a different judge: 
  

The Supreme Court erred in, sua sponte, directing the dismissal of the plaintiff's complaint and discharge of the 
notice of pendency against the subject property for lack of standing. "A court's power to dismiss a complaint, sua 
sponte, is to be used sparingly and only when extraordinary circumstances exist to warrant dismissal" ... . Here, the 
Supreme Court was not presented with any extraordinary circumstances warranting sua sponte dismissal of the 
complaint and discharge of the notice of pendency. Since the defendants did not answer the complaint and did not 
make pre-answer motions to dismiss the complaint, they waived the defense of lack of standing ... . Furthermore, a 
party's lack of standing does not constitute a jurisdictional defect and does not warrant sua sponte dismissal of a 
complaint by the court ... . Consumer Solutions, LLC v Charles, 2016 NY Slip Op 01794, 2nd Dept 3-16-16 
  
  
  
  
 
 
  

FORECLOSURE (PLAINTIFF COULD PROCEED AGAINST NOTE AND GUARANTY AFTER RELEASING MORTGAGE)/NOTE 
(FORECLOSURE, PLAINTIFF COULD PROCEED AGAINST NOTE AND GUARANTY AFTER RELEASING 

MORTGAGE)/MORTGAGES (FORECLOSURE, PLAINTIFF COULD PROCEED AGAINST NOTE AND GUARANTY AFTER 
RELEASING MORTGAGE)/DEBTOR-CREDITOR (FORECLOSURE, PLAINTIFF COULD PROCEED AGAINST NOTE AND 

GUARANTY AFTER RELEASING MORTGAGE)/CIVIL PROCEDURE (AMENDING COMPLAINT, AFTER RELEASING MORTGAGE, 
PLAINTIFF COULD PROCEED AGAINST THE NOTE AND GUARANTY BY AMENDING THE ORIGINAL FORECLOSURE 

COMPLAINT) 

  

FORECLOSURE, CIVIL PROCEDURE. 
  

ONCE PLAINTIFF RELEASED THE MORTGAGE UPON PAYMENT OF LESS THAN THE VALUE 
OF THE NOTE, PLAINTIFF COULD PROCEED AGAINST THE NOTE AND GUARANTY BY 

AMENDING THE FORECLOSURE COMPLAINT. 
  

The Second Department, reversing Supreme Court, determined, once plaintiff agreed to release a mortgage in return for 
sale proceeds which were less than the value of the note, plaintiff could then commence a proceeding on the note and the 
guaranty. The court further held that the action on the note and guaranty could be accomplished by amending the original 
foreclosure complaint: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01673.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01673.htm
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"RPAPL 1301(3) . . . prohibits a party from commencing an action at law to recover any part of the mortgage debt 
while the foreclosure proceeding is pending or has not reached final judgment, without leave of the court in which 
the foreclosure action was brought'" ... . Conversely, "where a foreclosure action is no longer pending and did not 
result in a judgment in the plaintiff's favor, the plaintiff is not precluded from commencing a separate action' without 
leave of the court" ... . 

  
Here, since, pursuant to the parties' stipulation, the plaintiff agreed to accept the net proceeds of the sale in 
exchange for releasing the property from the mortgage and there was no judgment in the plaintiff's favor, the 
plaintiff was not precluded from seeking to recover on the note and guaranty by RPAPL 1301(3), "a statute which 
must be strictly construed" ... . 

  
Furthermore, there is no reason the plaintiff could not seek such relief by seeking leave to amend its complaint, 
rather than by commencing a new action ... . TD Bank, N.A. v 250 Jackson Ave., LLC, 2016 NY Slip Op 01828, 
2nd Dept 3-16-16 

  
  
 

FRAUD 
  

 

 FRAUD (STAND ALONE EXECUTIVE LAW 63 (12) CAUSE OF ACTION FOR FRAUD REINSTATED)/EXECUTIVE LAW (STAND 

ALONE CAUSE OF ACTION FOR FRAUD PURSUANT TO EXECUTIVE LAW 63 (12) REINSTATED)/CIVIL PROCEDURE (SIX YEAR 
STATUTE OF LIMITATIONS APPLIES TO EXECUTIVE LAW 63 (12) CAUSE OF ACTION FOR FRAUD)/STATUTE OF LIMITATIONS 

(SIX YEAR STATUTE APPLIES TO EXECUTIVE LAW 63 (12) CAUSE OF ACTION FOR FRAUD) 

  
FRAUD, EXECUTIVE LAW, CIVIL PROCEDURE. 

  
STAND-ALONE EXECUTIVE LAW 63 (12) CAUSE OF ACTION FOR FRAUD REINSTATED 

AGAINST DONALD TRUMP ET AL. 
  

In an action by the Attorney General against Donald Trump, alleging fraud in connection with the operation of Trump 
University, the First Department, overruling its own precedent, determined Executive law 63 (12) authorized a stand-alone 
fraud cause of action. The court further held that the three-year statute of limitations for causes of action created by 
statute did not apply because Executive Law 63 (12) did not create a cause of action which did not exist at common law, 
rather it merely authorized the Attorney General to bring a fraud cause of action. Applying the six-year statute of 
limitations, the First Department reinstated the Executive Law 63 (12) cause of action, and concluded questions of fact 
precluded summary judgment on both the statutory and common law fraud claims: 
  

... [L]ike similar statutes that authorize causes of action, § 63(12) defines the fraudulent conduct that it prohibits, 
authorizes the Attorney General to commence an action or proceeding to foreclose that conduct, and specifies the 
relief, including equitable relief, that the Attorney General may seek. Indeed, the language of § 63(12) parallels the 
language of the Martin Act, under which the Attorney General is undisputedly authorized to bring a standalone 
cause of action for fraudulent conduct in the securities context ... . * * * 

  
... [W]e find ... that the fraud claim under § 63(12) is not subject to the three-year statute of limitations imposed by 
CPLR 214(2), but rather, is subject to the residual six-year statute of limitations in CPLR 213(1) ... . ... § 63(12) 
does not create any liability nonexistent at common law, at least under the court's equitable powers. ... § 63(12) 
does not encompass a significantly wider range of fraudulent activities than were legally cognizable before the 
section's enactment ... . 

  
Nevertheless, petitioner is not entitled to summary determination of its fraud claims, under either the common law 
or the statute, because material issues of fact exist as to those claims. Matter of People of the State of N.Y. by 
Eric T. Schneiderman v Trump Entrepreneur Initiative LLC, 2016 NY Slip Op 01430, 1st Dept 3-1-16 
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FRAUD (FRAUD CAUSES OF ACTION AGAINST DEUTSCHE BANK STEMMING FROM THE COLLAPSE OF MORTGAGE-
BACKED SECURITIES DISMISSED AS UNTIMELY, ACCUSATIONS AGAINST DEUTSCHE BANK WERE WELL-KNOWN MORE 
THAN TWO YEARS BEFORE THE SUIT WAS BROUGHT)/SECURITIES (FRAUD CAUSES OF ACTION AGAINST DEUTSCHE 

BANK STEMMING FROM THE COLLAPSE OF MORTGAGE-BACKED SECURITIES DISMISSED AS UNTIMELY, ACCUSATIONS 
AGAINST DEUTSCHE BANK WERE WELL-KNOWN MORE THAN TWO YEARS BEFORE THE SUIT WAS 

BROUGHT)/MORTGAGE-BACKED SECURITIES (FRAUD CAUSES OF ACTION AGAINST DEUTSCHE BANK STEMMING FROM 
THE COLLAPSE OF MORTGAGE-BACKED SECURITIES DISMISSED AS UNTIMELY, ACCUSATIONS AGAINST DEUTSCHE 
BANK WERE WELL-KNOWN MORE THAN TWO YEARS BEFORE THE SUIT WAS BROUGHT)/CIVIL PROCEDURE (FRAUD 

CAUSES OF ACTION AGAINST DEUTSCHE BANK STEMMING FROM THE COLLAPSE OF MORTGAGE-BACKED SECURITIES 
DISMISSED AS UNTIMELY, ACCUSATIONS AGAINST DEUTSCHE BANK WERE WELL-KNOWN MORE THAN TWO YEARS 

BEFORE THE SUIT WAS BROUGHT) 

  
  

FRAUD, CIVIL PROCEDURE. 
  

FRAUD CAUSES OF ACTION AGAINST DEUTSCHE BANK STEMMING FROM THE COLLAPSE 
OF MORTGAGE-BACKED SECURITIES DISMISSED AS UNTIMELY, ACCUSATIONS AGAINST 
DEUTSCHE BANK WERE WELL-KNOWN MORE THAN TWO YEARS BEFORE THE SUIT WAS 

BROUGHT. 
  

In another lawsuit stemming from the collapse of mortgage-backed securities, the First Department determined fraud 
causes of action by Aozora Bank against Deutsche Bank were properly dismissed as untimely. Investigations, including a 
Congressional investigation, into the relevant actions of Deutsche Bank were well-known more than two years before the 
suit was brought: 
  

The parties do not dispute that plaintiff's fraud causes of action were not timely under New York's six-year 
limitations period and, to be timely, must have been commenced within two years from the time plaintiff discovered 
the fraud, or with reasonable diligence could have discovered it (CPLR 213[8]). * * * 
  
... [O]ne of the most significant sources of public information putting plaintiff on notice of its fraud claims is the 
Senate Report and its associated emails, which actually form the centerpiece of plaintiff's complaint. In fact, the 
Senate Report contains a 45-page section on Deutsche Bank entitled "Running the CDO Machine: Case Study of 
Deutsche Bank." Taken with all the other information available in the public domain, the Senate Report is more 
than sufficient to have placed Aozora on inquiry notice of possible fraud by April 2011 at the latest ... . Aozora 
Bank, Ltd. v Deutsche Bank Sec. Inc., 2016 NY Slip Op 02511, 1st Dept 3-31-16 

 
 
 
 

FREEDOM OF INFORMATION LAW 
 
 

FREEDOM OF INFORMATION LAW (FOIL) (REQUEST FOR NAME OF MOHEL WHO INFECTIED INFANT WITH HERPES 
SIMPLEX VIRUS PROPERLY DENIED)/PUBLIC OFFICERS LAW (FOIL, REQUEST FOR NAME OF MOHEL WHO INFECTIED 

INFANT WITH HERPES SIMPLEX VIRUS PROPERLY DENIED) 

  
FREEDOM OF INFORMATION LAW (FOIL), PUBLIC OFFICERS LAW. 

  
REQUEST FOR THE NAME OF THE MOHEL WHO PERFORMED CIRCUMCISION ON AN 
INFANT WHO BECAME INFECTED WITH HERPES SIMPLEX VIRUS PROPERLY DENIED. 

  
The Second Department determined a reporter's (Berger's) request to the NYC Department of Health for the name of a 
mohel who performed a circumcision on an infant who became infected with herpes simplex virus (HSV-1) was properly 
denied. A person's medical history is exempt from disclosure under the Public Officers Law. Revealing the mohel's name 
would reveal his medical condition: 
  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02511.htm
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As relevant here, Public Officers Law § 87(2)(b) expressly exempts from disclosure records that "if disclosed would 
constitute an unwarranted invasion of personal privacy" under Public Officers Law § 89(2). Public Officers Law § 
89(2)(b)(i) expressly includes "medical . . . histories" within the ambit of "unwarranted invasion of personal privacy" 
... . In turn, the Court of Appeals has held that "medical history" is " information that one would reasonably expect to 
be included as a relevant and material part of a proper medical history'" ... . 

  
Here, inherent in Berger's request for "the name of the mohel who infected an infant with HSV-1 during ritual 
circumcision in December 2012" is that the mohel is himself infected with, or a carrier of, the HSV-1 virus. Thus, the 
petitioners' argument that they are not requesting the mohel's "medical history," but only his name, is without merit. 
Inasmuch as that information is undeniably " information that one would reasonably expect to be included as a 
relevant and material part of [the mohel's] proper medical history'" ... , it is "medical history" within the meaning of 
Public Officers Law § 89(2)(b)(i). The conclusion is thus inescapable that disclosure of the record Berger sought 
would be an "unwarranted invasion of personal privacy" under Public Officers Law § 89(2)(b)(i) and Public Officers 
Law § 87(2)(b). Matter of Berger v New York City Dept. of Health & Mental Hygiene, 2016 NY Slip Op 01667, 
2nd Dept 3-9-16 

 
 
 
 

INSURANCE LAW 
 

 

INSURANCE LAW (QUESTION OF FACT WHETHER DELAY IN NOTIFIYING INSURER BASED UPON GOOD FAITH BELIEF OF 
NONLIABILITY)/NOTICE OF OCCURRENCE (INSURANCE LAW, QUESTION OF FACT WHETHER DELAY IN NOTIFIYING 

INSURER BASED UPON GOOD FAITH BELIEF OF NONLIABILITY) 
  

INSURANCE LAW. 
  

QUESTION OF FACT WHETHER INSURED'S 17-MONTH DELAY IN NOTIFYING INSURER OF 
THE OCCURRENCE WAS BASED UPON A GOOD FAITH BELIEF OF NONLIABILITY. 

  
The Second Department determined the insured defendants had raised a question of fact whether a 17-month delay in 
notifying the plaintiff insurer of the "occurrence" was based upon a good-faith belief of nonliability. The court explained the 
relevant law: 
  

Where, as here, an insurance policy requires that notice of an occurrence be given "as soon as practicable," notice 
must be given within a reasonable time in view of all of the circumstances ... . "However, circumstances may exist 
that will excuse or explain the insured's delay in giving notice, such as a reasonable belief in nonliability" ... . It is 
the insured's burden to demonstrate the reasonableness of the excuse ... . 

  
In general, whether there existed a good faith belief that the injured party would not seek to hold the insured liable, 
and whether that belief was reasonable, are questions of fact for the fact-finder ... . Summary judgment may be 
granted in favor of the insurer only if the evidence, construing all inferences in favor of the insured, establishes as a 
matter of law that the insured's belief in nonliability was unreasonable or in bad faith ... . 

  
... The plaintiff established its prima facie entitlement to judgment as a matter of law by demonstrating that the 
insured defendants were notified of the injured party's workers' compensation claim approximately 17 months 
before they notified the plaintiff of the occurrence ... . Since the subject insurance policies were issued in 2008, 
prior to the amendment to Insurance Law § 3420 (for policies issued after January 17, 2009), the plaintiff did not 
have to show that it was prejudiced by the failure to provide timely notice in order to satisfy its prima facie burden 
... . 

  
In opposition, however, the insured defendants raised a triable issue of fact as to whether the delay was 
reasonably based on a good-faith belief of nonliability ... . Aspen Ins. UK Ltd. v Nieto, 2016 NY Slip Op 01449, 
2nd Dept 3-2-16 
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INSURANCE LAW (LESSOR ENTITLED TO SUMMARY JUDGMENT DECLARING LESSEE'S INSURANCE CARRIER WAS 
OBLIGATED TO DEFEND LESSOR IN SLIP AND FALL CASE)/DUTY TO DEFEND (INSURANCE LAW, LESSOR ENTITLED TO 
SUMMARY JUDGMENT DECLARING LESSEE'S INSURANCE CARRIER WAS OBLIGATED TO DEFEND LESSOR IN SLIP AND 

FALL CASE) 

  

INSURANCE LAW. 
  

LESSOR ENTITLED TO SUMMARY JUDGMENT DECLARING LESSEE'S INSURANCE CARRIER 
WAS OBLIGATED TO DEFEND LESSOR IN SLIP AND FALL CASE. 

  
The Second Department determined the complaint raised the reasonable possibility that plaintiff Cumberland Farms 
would be liable in a slip and fall case, even though the subject property had been leased to another. Therefore, 
Cumberland was entitled to summary judgment declaring the lessee's insurance carrier was obligated to 
defend Cumberland: 
  

"A duty to defend is triggered by the allegations contained in the underlying complaint" ... . "An insurer's duty to 
defend is broader than the duty to indemnify and arises whenever the allegations of the complaint against the 
insured, liberally construed, potentially fall within the scope of the risks undertaken by the insurer" ... . The duty 
remains "even though facts outside the four corners of [the] pleadings indicate that the claim may be meritless or 
not covered" ... . Nonetheless, "an insurer can be relieved of its duty to defend if it establishes as a matter of law 
that there is no possible factual or legal basis on which it might eventually be obligated to indemnify its insured 
under any policy provision" ... . 

  
... [T]he complaint in the underlying action alleged that Cumberland was negligent in its ownership, operation, 
control, and maintenance of the subject gas station. However, the defendants' submissions in support of their 
motion included evidence that Cumberland leased the gas station to Noori as a franchisee. Since Cumberland's 
liability, if any, may hinge on the scope of its obligations under the agreements entered into with Noori that 
established their franchisor/franchisee relationship, the allegations of the complaint in the underlying action suggest 
a reasonable possibility of coverage for Cumberland in the underlying action ... . Cumberland Farms, Inc. v 
Tower Group, Inc., 2016 NY Slip Op 02048, 2nd Dept 3-23-16 
  
  
  
  
  
  

INSURANCE LAW (BECAUSE PLAINTIFF RECOVERED FROM THE OTHER DRIVER AN AMOUNT EQUAL TO THE LIMIT OF 
PLAINTIFF'S SUPPLEMENTARY UNINSURED/UNDERINSURED MOTORISTS (SUM) COVERAGE, PLAINTIFF WAS NOT 

ENTITLED TO ANY FURTHER RECOVERY)/SUPPLEMENTARY UNINSURED/UNDERINSURED MOTORISTS (SUM) 
COVERAGE (BECAUSE PLAINTIFF RECOVERED FROM THE OTHER DRIVER AN AMOUNT EQUAL TO THE LIMIT OF 

PLAINTIFF'S SUPPLEMENTARY UNINSURED/UNDERINSURED MOTORISTS (SUM) COVERAGE, PLAINTIFF WAS NOT 
ENTITLED TO ANY FURTHER RECOVERY) 

  

INSURANCE LAW. 
  

BECAUSE PLAINTIFF RECOVERED FROM THE OTHER DRIVER AN AMOUNT EQUAL TO THE 
LIMIT OF PLAINTIFF'S SUPPLEMENTARY UNINSURED/UNDERINSURED MOTORISTS (SUM) 

COVERAGE, PLAINTIFF WAS NOT ENTITLED TO ANY FURTHER RECOVERY. 
  

The Second Department, reversing Supreme Court, determined plaintiff was not entitled to payment under 
his supplementary uninsured/underinsured motorists (SUM) coverage. The SUM covered loss up to $100,000. The 
plaintiff recovered $100,000 from the other driver's insurance. Therefore nothing was due under the SUM provision of 
plaintiff's policy: 
  

The SUM endorsement contained in the plaintiff's automobile insurance policy contained coverage limits of 
$100,000 per person, and further provided, in pertinent part, that "[t]he maximum amount payable under SUM 
coverage shall be the policy's SUM limits, reduced and thus offset by motor vehicle bodily injury liability insurance 
policy or bond payments received from, or on behalf of, any negligent party involved in the accident." Although the 
plaintiff's SUM coverage was triggered ... , the plaintiff received $100,000 from the tortfeasor, which is equal to the 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02048.htm
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limit of the SUM coverage that he purchased. Consequently, the amount that he was entitled to recover under the 
automobile insurance policy's SUM coverage was reduced to zero ... . Nafash v Allstate Ins. Co., 2016 NY Slip 
Op 02061, 2nd Dept 3-23-16 
  
  

 
 
 
 
 INSURANCE LAW (PRINCIPLES OF CONTRACT INTERPRETATION APPLIED TO DETERMINE DEDUCTIBLE)/CONTRACT LAW 

(INSURANCE LAW, PRINCIPLES OF CONTRACT INTERPREATION APPLIED TO DETERMINE DEDUCTIBLE) 

  
INSURANCE LAW, CONTRACT LAW. 

  
PRINCIPLES OF CONTRACT INTERPRETATION APPLIED TO DETERMINE THE DEDUCTIBLE 

AMOUNT; SUMMARY JUDGMENT SHOULD HAVE BEEN GRANTED TO THE INSURER. 
  

The Second Department, reversing Supreme Court, determined the defendant insurer's interpretation of the policy 
language was correct and plaintiff's damages claim was below the deductible. Plaintiff's facility was damaged during 
Hurricane Sandy. The damage claim was approximately $2.3 million. The question on appeal was whether the policy 
language supported the insurer's position that the applicable deductible was 2% of the total value of the property, which 
amounted to more than $2.3 million. Or whether the policy language supported the insured's position that the deductible 
was 2% of the $2.5 million sublimit for flood damage. The court concluded the insured's interpretation was not viable 
because it rendered several other policy provisions superfluous: "In sum, there is only one reasonable interpretation of the 
relevant deductible provision of the policy. That interpretation supports [the insurer's] contention that the applicable 
deductible was $2,494,020, and that the claim submitted by [the insured] did not meet the deductible." Castle Oil Corp. v 
ACE Am. Ins. Co., 2016 NY Slip Op 01632, 2nd Dept 3-9-16 
 
 
 
 
 
 
 
 

INSURANCE LAW (SUPPLEMENTAL UNINSURED/UNDERINSURED MOTORIST PROVISIONS WERE UNAMBIGUOUS, 
RECOVERY LIMITED TO THE DIFFERENCE BETWEEN THE AMOUNT RECOVERED UNDER THE TORTFEASOR'S POLICY AND 

$50,000, HERE THE DIFFERENCE WAS ZERO)/SUPPLEMENATAL UNINSURED/UNDERINSURED MOTORIST (SUM) 
COVERAGE (SUPPLEMENTAL UNINSURED/UNDERINSURED MOTORIST PROVISIONS WERE UNAMBIGUOUS, RECOVERY 
LIMITED TO THE DIFFERENCE BETWEEN THE AMOUNT RECOVERED UNDER THE TORTFEASOR'S POLICY AND $50,000, 

HERE THE DIFFERENCE WAS ZERO)/CONTRACT LAW (INSURANCE POLICY, SUPPLEMENTAL UNINSURED/UNDERINSURED 
MOTORIST PROVISIONS WERE UNAMBIGUOUS, RECOVERY LIMITED TO THE DIFFERENCE BETWEEN THE AMOUNT 

RECOVERED UNDER THE TORTFEASOR'S POLICY AND $50,000, HERE THE DIFFERENCE WAS ZERO) 

  

INSURANCE LAW, CONTRACT LAW. 
  

SUPPLEMENTAL UNINSURED/UNDERINSURED MOTORIST PROVISIONS WERE 
UNAMBIGUOUS, RECOVERY LIMITED TO THE DIFFERENCE BETWEEN THE AMOUNT 

RECOVERED UNDER THE TORTFEASOR'S POLICY AND $50,000, HERE THE DIFFERENCE 
WAS ZERO. 

  
The Second Department determined the relevant supplemental uninsured/underinsured motorist (SUM) provisions of 
appellant's policy were unambiguous and limited recovery for the death of appellant's daughter to a total of $50,000. 
Appellant argued the policy allowed recovery of the $50,000 limit, despite recovery of $50,000 under the tortfeasor's 
policy: 
  

Based upon the ... provisions of the policy, the Supreme Court properly found that the $50,000 recovered by the 
appellant from the tortfeasor was equivalent to the maximum SUM limit provided for in the policy. Therefore, the 

http://www.nycourts.gov/reporter/3dseries/2016/2016_02061.htm
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appellant had no possibility of an additional recovery, which rendered her SUM claim academic ... . The language 
of the SUM endorsement was not ambiguous and must be enforced ... . Matter of Ameriprise Auto & Home Ins. 
Co. v Savio, 2016 NY Slip Op 02358, 2nd Dept 3-30-16 
  

 
 
 
 
 
 

INSURANCE LAW (BAILEE CANNOT, UNDER THE UCC, CONTRACT AWAY LIABILITY FOR LACK OF CARE IN STORING 
GOODS, WAIVER OF SUBROGATION UNENFORCEABLE)/UCC (BAILEE CANNOT, UNDER THE UCC, CONTRACT AWAY 

LIABILITY FOR LACK OF CARE IN STORING GOODS, WAIVER OF SUBROGATION UNENFORCEABLE)/CONTRACT 
LAW (BAILEE CANNOT, UNDER THE UCC, CONTRACT AWAY LIABILITY FOR LACK OF CARE IN STORING GOODS, WAIVER 
OF SUBROGATION UNENFORCEABLE)/BAILMENT (BAILEE CANNOT, UNDER THE UCC, CONTRACT AWAY LIABILITY FOR 
LACK OF CARE IN STORING GOODS, WAIVER OF SUBROGATION UNENFORCEABLE)/SUBROGATION  (BAILEE CANNOT, 

UNDER THE UCC, CONTRACT AWAY LIABILITY FOR LACK OF CARE IN STORING GOODS, WAIVER OF SUBROGATION 
UNENFORCEABLE) 

  

INSURANCE LAW, CONTRACT LAW, UCC. 
  

BAILEE CANNOT, PURSUANT TO THE UCC, CONTRACT AWAY LIABILITY FOR LACK OF 
CARE IN STORING GOODS, PURPORTED WAIVER OF SUBROGATION UNENFORCEABLE. 

  
The First Department determined the relationship between the fine art dealer (Chowalski) and the defendant warehouse 
was that of bailor/bailee with respect to stored artworks.  Under the UCC the bailee (warehouse) cannot contract away 
liability for damage caused by lack of due care. Therefore, the waiver of subrogation in the bailment agreement was not 
enforceable. There was a question of fact whether the failure to move the stored artworks as Hurricane Sandy 
approached constituted a failure to exercise the level of care mandated by the UCC: 
  

UCC 7-204(a) provides that a "warehouse is liable for damages for loss of or injury to the goods caused by its 
failure to exercise care with regard to the goods that a reasonably careful person would exercise under similar 
circumstances" and "is not liable for damages that could not have been avoided by the exercise of that care." UCC 
7-204(b) provides that "[d]amages may be limited by a term in the warehouse receipt or storage agreement limiting 
the amount of liability in case of loss or damage beyond which the warehouse is not liable." However, such 
limitations on liability are limited by UCC 7-202(c), which provides that such terms must not "impair its . . . duty of 
care under Section 7-204. Any contrary provision is ineffective." 

  
Here there is a question of fact concerning whether defendant, in failing to move Chowaiki's goods to either another 
floor, or to a location above ground level on the floor they were on, was reasonable under the circumstances. If the 
trier of fact finds that defendant did not act reasonably, then defendant may be liable for damages to Chowaiki's 
goods . 

  
... [T]he court erred in finding that the waiver of subrogation contained in the agreement's loss/damage waiver is 
enforceable and bars this action. 

  
Provisions purporting to exempt the bailee from liability for damage to stored goods from perils against which the 
bailor had secured insurance, even when caused by the bailee's negligence have been held to run afoul of the 
statutory scheme of UCC Article 7. XL Specialty Ins. Co. v Christie's Fine Art Stor. Servs., Inc., 2016 NY Slip 
Op 01901, 1st Dept 3-17-16 
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INSURANCE LAW (ATTORNEYS FEES, INSURED CANNOT RECOVER ATTORNEYS FEES IN AFFIRMATIVE ACTION TO SETTLE 
RIGHTS UNDER A POLICY)/ATTORNEYS FEES (INSURANCE LAW, INSURED CANNOT RECOVER ATTORNEYS FEES IN 
AFFIRMATIVE ACTION TO SETTLE RIGHTS UNDER A POLICY)/INSURANCE LAW (CAUSE OF ACTION FOR BREACH OF 

COVENANT OF GOOD FAITH AND FAIR DEALING NOT DUPLICATIVE OF CAUSE OF ACTION FOR BREACH OF 
CONTRACT)/CONTRACT LAW (INSURANCE LAW, CAUSE OF ACTION FOR BREACH OF COVENANT OF GOOD FAITH AND 

FAIR DEALING NOT DUPLICATIVE OF CAUSE OF ACTION FOR BREACH OF CONTRACT)/COVENANT OF GOOD FAITH AND 
FAIR DEALING (INSURANCE LAW, CAUSE OF ACTION FOR BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING 

NOT DUPLICATIVE OF CAUSE OF ACTION FOR BREACH OF CONTRACT) 

  
INSURANCE LAW, CONTRACT LAW, ATTORNEYS' FEES. 

  
ATTORNEYS' FEES NOT AVAILABLE TO INSURED WHO BRINGS AFFIRMATIVE ACTION TO 
SETTLE RIGHTS UNDER A POLICY; CAUSE OF ACTION FOR BREACH OF COVENANT OF 

GOOD FAITH AND FAIR DEALING NOT DUPLICATIVE OF CAUSE OF ACTION FOR BREACH 
OF CONTRACT. 

  
The Second Department, reversing Supreme Court, determined the insured's motion for summary judgment dismissing 
the demand for an attorney's fee should have been granted. When an insured brings an affirmative action to settle rights 
under an insurance policy, the insured cannot recover attorneys' fees. The court further held the action for breach of the 
covenant of good faith and fair dealing was not duplicative of the breach of contract cause of action and the insurer's 
motion for summary judgment on that ground was properly denied: 
  

Implicit in every contract is a covenant of good faith and fair dealing which encompasses any promise that a 
reasonable promisee would understand to be included ... . In the context of an insurance contract, "a reasonable 
insured would understand that the insurer promises to investigate in good faith and pay covered claims" ... . Here, 
the defendant failed to eliminate all triable issues as to whether it investigated the loss in good faith and timely paid 
covered claims ... . Further, contrary to the defendant's contention, the cause of action alleging breach of the 
covenant of good faith and fair dealing is not wholly duplicative of the cause of action alleging breach of contract ... 
.  

  
"[A]n insured may not recover the expenses incurred in bringing an affirmative action against an insurer to settle its 
rights under the policy" ... . The defendant established its prima facie entitlement to judgment as a matter of law 
dismissing so much of the complaint as sought an award of an attorney's fee by demonstrating that the plaintiffs 
were insureds under the policy and that they commenced this action to settle their rights under the policy ... 
. Doody v Liberty Mut. Group, Inc., 2016 NY Slip Op 01798, 2nd Dept 3-16-16 

  
  
 

LABOR LAW 
 
 

LABOR LAW (NO NEED TO SHOW LADDER WHICH FELL WAS DEFECTIVE TO BE ENTITLED TO SUMMARY JUDGMENT ON 
LABOR LAW 240 (1) CAUSE OF ACTION) 

  
LABOR LAW. 

  
PLAINTIFF NEED NOT SHOW LADDER WHICH FELL WAS DEFECTIVE TO BE ENTITLED TO 

SUMMARY JUDGMENT ON LABOR LAW 240 (1) CAUSE OF ACTION. 
  

  
The First Department determined plaintiff need not show the ladder which fell was defective to be entitled to summary 
judgment on his Labor Law 240 (1) cause of action: 
  

Plaintiff made a prima facie showing of his entitlement to summary judgment as to liability on his Labor Law § 
240(1) cause of action, by submitting his own testimony that the ladder upon which he was standing to perform his 
work wobbled, and that both he and the ladder fell to the ground as he descended it to figure out why it had 
wobbled ... . Plaintiff was not required to offer proof that the ladder was defective ... .  

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01798.htm
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In opposition, defendant failed to show that plaintiff's conduct was the sole proximate cause of the accident ... and 
that it had provided plaintiff with adequate safety devices to prevent his fall ... . Ocana v Quasar Realty Partners 
L.P., 2016 NY Slip Op 01902, 1st Dept 3-17-16 

  
  
  
 
  
  

LABOR LAW (INDUSTRIAL CODE REQUIRED A GUARD ON THE SAW WHICH INJURED PLAINTIFF, DEFENDANT NOT 
ENTITLED TO SUMMARY JUDGMENT BASED ON THE CLAIM THERE WAS NO PLACE TO INSTALL A GUARD ON THE 

SAW)/INDUSTRIAL CODE (LABOR LAW, INDUSTRIAL CODE REQUIRED A GUARD ON THE SAW WHICH INJURED PLAINTIFF, 
DEFENDANT NOT ENTITLED TO SUMMARY JUDGMENT BASED ON THE CLAIM THERE WAS NO PLACE TO INSTALL A GUARD 

ON THE SAW) 

  
LABOR LAW. 

  
THE INDUSTRIAL CODE REQUIRED A GUARD ON THE SAW WHICH INJURED PLAINTIFF; 

DEFENDANT WAS NOT ENTITLED TO SUMMARY JUDGMENT BASED ON THE ALLEGATION 
THERE WAS NO PLACE TO INSTALL A GUARD ON THE SAW. 

  
The plaintiff was injured when he was struck by part of a saw blade which broke off from the hand-held reciprocating saw 
he was using. A provision of the Industrial Code, with a couple of exceptions not relevant to this case, requires guards on 
hand-held saws. The saw used by plaintiff did not have any guards. Defendant alleged there was no place to attach such 
a guard on the saw and the plaintiff testified he had never seen a reciprocating saw with a guard. The First Department 
upheld the motion court's finding that the Industrial Code applied to the saw in question as a matter of law. Therefore 
defendant's motion for summary judgment was properly denied: 
  

We agree with the motion court that defendant failed to satisfy its burden of establishing that section 23-1.12(c) 
does not apply to this case. "[T]o support a claim under Labor Law § 241(6) . . . the particular [Industrial Code] 
provision relied upon by a plaintiff must mandate compliance with concrete specifications and not simply declare 
general safety standards or reiterate common-law principles" ... . "The interpretation of an Industrial Code 
regulation and determination as to whether a particular condition is within the scope of the regulation present 
questions of law for the court" ... . 

  
Industrial Code § 23-1.12(c)(1) is sufficiently specific to support a Labor Law § 241(6) claim and is applicable 
because plaintiff was using a "power-driven, hand-operated saw" at the time of his accident. Defendant sought to 
use plaintiff's deposition testimony that he had never seen a blade cover or guard on that type of saw as expert 
testimony to establish that the reciprocating saw plaintiff was given was not covered by the Industrial Code 
provision in question ... . Defendant, however, cannot avoid its duty to comply with section 23-1.12(c)(1) by 
asserting that the saw used by plaintiff had no base plate and could not accommodate a self adjusting guard. 
Section 23-1.12(c)(1) obligated defendant to ensure that the "power-driven, hand-operated saw" provided to 
plaintiff to perform his job was secured with guard plates to cover the saw blade. As the motion court observed, 
"[T]o interpret the regulation in any other manner [] would be to ineffectualize the regulation because employers, 
owners and contractors would only use tools that would minimize their liability." Accordingly, we find that Industrial 
Code (12 NYCRR) § 23-1.12(c)(1)) is applicable to this case as a matter of law. Kelmendi v 157 Hudson St., 
LLC, 2016 NY Slip Op 01903, 1st Dept 3-17-16 
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LABOR LAW (12 TO 18 INCH FALL SUPPORTED SUMMARY JUDGMENT IN FAVOR OF PLAINTIFF UNDER LABOR LAW 240 (1)) 

  

LABOR LAW. 
  

12 TO 18 INCH FALL SUPPORTED SUMMARY JUDGMENT IN FAVOR OF PLAINTIFF UNDER 
LABOR LAW 240 (1). 

  
The First Department determined a fall of 12 to 18 inches sufficed to award plaintiff summary judgment Labor Law 240 (1) 
action: 
  

Plaintiff was injured when, while carrying wood planks, he fell through an opening in a latticework rebar deck to a 
plywood form that was 12 to 18 inches below. "There is no bright-line minimum height differential that determines 
whether an elevation hazard exists" ... , and here, the record establishes that plaintiff's fall was the result of 
exposure to an elevation related hazard ... . Brown v 44 St. Dev., LLC, 2016 NY Slip Op 02527, 1st Dept 3-31-16 
  
  

 
 

LIMITED LIABILITY COMPANY LAW 
 
 
 

LIMITED LIABILITY COMPANY LAW (LIMITED LIABILITY COMPANY WHICH DID NOT COMPLY WITH STATUTORY PUBLICATION 
REQUIREMENT CANNOT BRING A COURT ACTION)/PUBLICATION REQUIREMENT (LIMITED LIABILITY COMPANY WHICH DID 

NOT COMPLY WITH STATUTORY PUBLICATION REQUIREMENT CANNOT BRING A COURT ACTION) 

  

LIMITED LIABILITY COMPANY LAW. 
  

LIMITED LIABILITY COMPANY WHICH DID NOT COMPLY WITH STATUTORY PUBLICATION 
REQUIREMENT CANNOT BRING A COURT ACTION. 

  
The Second Department determined the plaintiff limited liability company's failure to comply with the publication 
requirement of Limited Liability Company Law 2016[a] precluded the company from bringing the action: 
  

Limited Liability Company Law § 206 requires limited liability companies to publish their articles of organization or 
comparable specified information for six successive weeks in two local newspapers designated by the clerk of the 
county where the limited liability company has its principal office, followed by the filing of an affidavit with the 
Department of State, stating that such publication has been completed ... . Failure to comply with these 
requirements precludes a limited liability company from maintaining any action or special proceeding in New York 
... . Here, as the defendants correctly contend, since the plaintiff failed to comply with the publication requirements 
of Limited Liability Company Law § 206, it is precluded from bringing this action ... . Small Step Day Care, LLC v 
Broadway Bushwick Bldrs., L.P., 2016 NY Slip Op 02071, 2nd Dept 3-23-16 
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MALICIOUS PROSECUTION 
 

 
MALICIOUS PROSECUTION (QUESTION OF FACT WHETHER POLICE HAD PROBABLE CAUSE TO ARREST, EVIDENCE MAY 

HAVE BEEN FABRICATED)/MUNICIPAL LAW (MALICIOUS PROSECUTION, QUESTION OF FACT WHETHER POLICE HAD 
PROBABLE CAUSE TO ARREST, EVIDENCE MAY HAVE BEEN FABRICATED) 

  
MALICIOUS PROSECUTION, MUNICIPAL LAW. 

  
ABSENCE OF ANY MENTION OF DEFENDANT DISCARDING A WEAPON IN THE PAPERWORK 
RELATING TO DEFENDANT'S ARREST, AND THE DIFFERING VERSIONS OF EVENTS PRIOR 

TO DEFENDANT'S ARREST, RAISED A QUESTION OF FACT WHETHER THERE WAS 
PROBABLE CAUSE TO ARREST DEFENDANT FOR POSSESSION OF A WEAPON. 

  
The First Department, over an extensive dissent, determined questions of fact precluded summary judgment in favor of 
the defendants (city and police) in an action alleging, inter alia, malicious prosecution. Defendant was accused of 
possession of a weapon and spent 247 days in jail before being acquitted at trial. The accusation was based on the 
testimony of one of the police officers at the scene who said he saw defendant drop the weapon on a pile of garbage bags 
(where the weapon was apparently recovered). No other officer at the scene saw defendant with a weapon. And there 
was no mention of defendant discarding the weapon in any of paperwork relating to defendant's arrest: 
  

The elements of a claim for malicious prosecution are (1) the commencement or continuation of a criminal 
proceeding by the defendant against the plaintiff; (2) the termination of the proceeding in favor of the plaintiff; (3) 
the absence of probable cause for the criminal proceeding; and (4) actual malice ... . A jury may infer that a 
defendant acted with actual malice from the fact that there was no probable cause to arrest the plaintiff ... . As 
noted, there are numerous factual questions concerning whether the police had the requisite probable cause to 
arrest plaintiff and initiate criminal proceedings. The omissions in the police paperwork and the various versions of 
events raise questions as to the credibility of the police account of what transpired. Further, the presumption of 
probable cause attaching upon an accused's arraignment or indictment may be overcome by evidence that "the 
police witnesses have not made a complete and full statement of facts either to the Grand Jury or to the District 
Attorney, that they have misrepresented or falsified evidence, that they have withheld evidence or [that they have] 
otherwise acted in bad faith" ... . Mendez v City of New York, 2016 NY Slip Op 01586, 1st Dept 3-8-16 

 
 
 
 
 

MENTAL HYGIENE LAW 
 
 

MENTAL HYGIENE LAW (ANTISOCIAL PERSONALITY DISORDER WITH PSYCHOPATHY SUFFICIENT TO DEMONSTRATE 
PROBABLE CAUSE FOR SEX OFFENDER CIVIL COMMITMENT)/SEX OFFENDERS (ANTISOCIAL PERSONALITY DISORDER 

WITH PSYCHOPATHY SUFFICIENT TO DEMONSTRATE PROBABLE CAUSE FOR SEX OFFENDER CIVIL COMMITMENT) 
  

MENTAL HYGIENE LAW. 
  

ANTISOCIAL PERSONALITY DISORDER WITH PSYCHOPATHY SUFFICIENT TO 
DEMONSTRATE PROBABLE CAUSE, SEX OFFENDER CIVIL MANAGEMENT PETITION 

SHOULD NOT HAVE BEEN DISMISSED. 
  

The First Department, reversing Supreme Court, determined the state's petition for sex offender civil management should 
not have been dismissed after the article 10 probable cause hearing. Expert evidence was presented which alleged 
respondent suffered from antisocial personality disorder (ASPD) with psychopathy. That was sufficient to demonstrate 
probable cause: 
  

"[I]n article 10 proceedings, issues concerning the viability and reliability of the respondent's diagnosis are properly 
reserved for resolution by the jury" ... . Here, the State expert opined that respondent suffers from a mental 
abnormality within the meaning of the MHL based on a diagnosis of antisocial personality disorder (ASPD) with 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01586.htm
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psychopathy. Although the factfinder at trial may or may not accept the expert's opinion, the expert's testimony at 
the hearing was not so deficient as to warrant dismissal of the petition at this early juncture, especially since the 
expert offered extensive testimony regarding the distinctions between ASPD and psychopathy, and since the Court 
of Appeals in Donald DD. did not state that a diagnosis of ASPD with psychopathy is insufficient to support a 
finding of mental abnormality ... . Matter of State of New York v Jerome A., 2016 NY Slip Op 01788, 1st Dept 3-
15-16 

 
 

 

MUNICIPAL LAW 
 
 

MUNICIPAL LAW (ELIMINATION OF PUBLIC EMPLOYEE'S POSITION NOT DONE IN BAD FAITH)/EMPLOYMENT 
LAW (ELIMINATION OF PUBLIC EMPLOYEE'S POSITION NOT DONE IN BAD FAITH)/OPEN MEETINGS LAW (NEGLIGENT 

VIOLATION OF OPEN MEETINGS LAW DID NOT INVALIDATE TOWN'S ACTIONS) 

  

  
MUNICIPAL LAW, EMPLOYMENT LAW. 

  
PUBLIC EMPLOYEE FAILED TO DEMONSTRATE ELIMINATION OF POSITION WAS DONE IN 

BAD FAITH; NEGLIGENT VIOLATION OF OPEN MEETINGS LAW DID NOT INVALIDATE 
TOWN'S ACTIONS. 

  
The Third Department determined the petitioner did not demonstrate the elimination of his position with the parks 
maintenance department was done in bad faith or to circumvent the Civil Service Law. The Third Department concluded 
the town violated the Open Meetings Law when it eliminated petitioner's position, but the nature of the violation (mere 
negligence) did not warrant invalidating the town's actions: 
  

"[A] public employer may, in the absence of bad faith, collusion or fraud, abolish positions for purposes of economy 
or efficiency" ... . Respondent explained through the affidavits of its Supervisor and a member of its Town Board 
that because its parks maintenance department consisted of only petitioner and one part-time laborer, it could 
achieve greater economy and efficiency by abolishing the supervisory position in favor of hiring additional laborers. 
Petitioner's managerial duties were shifted to the Supervisor and two full-time and one part-time laborer positions 
were created at an overall cost savings. 

  
The burden was then on petitioner to demonstrate that his position was eliminated in bad faith or as a subterfuge to 
circumvent his rights under the Civil Service Law ... . However, the mere reassignment of duties, in and of itself, 
does not constitute proof of bad faith ... . Nor is there any indication in the record of any personal or political 
animosities that would suggest some deceitful purpose of ousting and replacing petitioner. Rather, petitioner's 
conclusory and unsupported assertions fail to refute the Town Board's showing that its actions were part of a good 
faith effort to reorganize a municipal department for the purposes of reducing costs and increasing efficiency ... .  
  
* * * "[T]he record does not suggest that the [Town Board's] failure to comply with the precise requirements of the 
Open Meetings Law was anything more than mere negligence," which does not constitute good cause to invalidate 
the Town Board's otherwise permissible actions ... . Matter of Cutler v Town of Mamakating, 2016 NY Slip Op 
01543, 3rd Dept 3-3-16 
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MUNCIPAL LAW (QUESTION OF FACT WHETHER GOVERNMENTAL OR PROPRIETARY ACTS WERE INVOLVED IN 
CONNECTION WITH A BURST WATER MAIN)/GOVERNMENTAL IMMUNITY (QUESTION OF FACT WHETHER GOVERNMENTAL 

OR PROPRIETARY ACTS WERE INVOLVED IN CONNECTION WITH A BURST WATER MAIN)/PROPRIETARY 
FUNCTION (QUESTION OF FACT WHETHER GOVERNMENTAL OR PROPRIETARY ACTS WERE INVOLVED IN CONNECTION 

WITH A BURST WATER MAIN)/NEGLIGENCE (MUNICIPAL LAW, QUESTION OF FACT WHETHER GOVERNMENTAL OR 
PROPRIETARY ACTS WERE INVOLVED IN CONNECTION WITH A BURST WATER MAIN)/TORT LIABILITY ARISING FROM 

CONTRACT (QUESTION OF FACT WHETHER ROAD-WORK CONTRACTOR LIABLE IN TORT FOR LAUNCHING AN 
INSTRUMENT OF HARM)/CONTRACT LAW (QUESTION OF FACT WHETHER ROAD-WORK CONTRACTOR LIABLE IN TORT 

FOR LAUNCHING AN INSTRUMENT OF HARM)/NEGLIGENCE (QUESTION OF FACT WHETHER ROAD-WORK 
CONTRACTOR LIABLE IN TORT FOR LAUNCHING AN INSTRUMENT OF HARM) 

  

MUNICIPAL LAW, NEGLIGENCE, GOVERNMENTAL IMMUNITY, CONTRACT LAW. 
  

QUESTION OF FACT WHETHER GOVERNMENTAL OR PROPRIETARY ACTS WERE INVOLVED 
IN CONNECTION WITH A BURST WATER MAIN; QUESTION OF FACT WHETHER ROAD-WORK 

CONTRACTOR LIABLE IN TORT FOR LAUNCHING AN INSTRUMENT OF HARM. 
  

The Third Department, in a full-fledged opinion by Justice Garry, determined questions of fact had been raised about 
governmental immunity and tort liability arising from contract in a property-damage case arising from road renovation 
work. Village officials and the contractor hired to do the road work (Merritt) decided to allow what was thought to be a 
small water leak to remain unaddressed temporarily. The leak was apparently created when a fire hydrant was removed 
to accommodate the road work. At some point the water main burst, causing flooding and a mudslide which damaged 
plaintiffs' property. The questions before the court were whether the village should be allowed to amend its answer with a 
governmental-immunity affirmative defense, and whether an indemnification cross-claim against the contractor (Merritt) by 
the village should have been allowed. The Third Department answered both questions in the affirmative. Although 
maintenance of a water system for fire protection is a governmental function to which immunity applies, maintenance of 
the water system generally is a proprietary function, to which immunity would not apply. With respect to Merritt, although 
tort liability does not usually arise from a contract, here there was a question of fact whether Merritt "launched an 
instrument of harm" which would trigger liability in tort. With respect to whether governmental immunity applied, the court 
explained: 
  

A threshold inquiry in determining if a municipality is entitled to immunity in a negligence action is "whether the 
municipal entity was engaged in a proprietary function or acted in a governmental capacity at the time the claim 
arose" ... . Where the alleged negligence arose out of proprietary, rather than governmental acts, no immunity will 
attach and a municipality will generally be liable to the same extent as a private actor ... . The maintenance of a 
municipal water system to provide water for the private use of residents has been deemed to be a proprietary 
function ... . However, where the alleged negligence stems from municipal efforts to protect the safety of the public 
by "aggregating and supplying water for the extinguishment of fires," it is engaged in a government function entitled 
to immunity ... . These established rules can present challenges as applied to modern municipal water systems that 
are used to provide water to both homes and hydrants ... . In such cases, where a municipality can be seen to be 
serving dual governmental and proprietary roles, we must look to "the specific act or omission out of which the 
injury is claimed to have arisen and the capacity in which that act or failure to act occurred" ... . Billera v Merritt 
Constr., Inc., 2016 NY Slip Op 02503, 3rd Dept 3-31-16 

  
SEE ALL SUMMARIES SINCE THE LAST ISSUE 

 

NEGLIGENCE 
 

 
NEGLIGENCE (NO OBLIGATION TO CONTINUOUSLY MOP UP TRACKED IN WATER)/SLIP AND FALL (NO OBLIGATION TO 

CONTINUOUSLY MOP UP TRACKED IN WATER) 

  
NEGLIGENCE. 

  
NO OBLIGATION TO CONTINUOUSLY MOP UP TRACKED IN WATER. 

  
The First Department determined the defendants demonstrated they did not have constructive notice of a dangerous 
condition allegedly caused by tracked in rain, noting there was no obligation to continuously mop up tracked in water: 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02503.htm
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"The fact that it was raining and water was being tracked in does not constitute notice of a dangerous situation"; 
... defendants "were under no obligation . . . to continuously mop up all tracked-in water" ... . Moreover, plaintiff's 
own testimony established that the water on which she slipped was not visible and apparent and therefore could 
not provide constructive notice ... . Plaintiff testified that, despite looking at the floor where she was walking, it was 
not until after she fell that she was able to discern the wet spots on the floor, which she described as clear droplets 
in a small area less than two feet in diameter that were "hard to have seen . . . when I was standing up." Plaintiff 
failed to raise a triable issue of fact whether the accumulating rain water was a recurrent condition ... . Gunzburg v 
Quality Bldg. Servs. Corp., 2016 NY Slip Op 01438, 1st Dept 3-1-16 

  
  
  
  
  
  
  

NEGLIGENCE (RIDER ASSUMED THE RISK OF BEING THROWN FROM A HORSE)/ASSUMPTION OF RISK (RIDER ASSUMED 
RISK OF BEING THROWN FROM A HORSE)/HORSES (RIDER ASSUMED RISK OF BEING THROWN FROM A HORSE) 

  

NEGLIGENCE. 
  

RIDER ASSUMED THE RISK OF BEING THROWN FROM A HORSE. 
  

The First Department, reversing Supreme Court, determined defendants' motion for summary judgment should have been 
granted. Plaintiff was injured when thrown from a horse during a recreational ride at defendant's stable. Plaintiff was 
deemed to have assumed the risk of being thrown from the horse: 
  

The risk of a horse acting in an unintended manner resulting in the rider being thrown is a risk inherent in the sport 
of horseback riding ... . There is no evidence that defendant stable was reckless, nor were there any concealed or 
unreasonably increased risks ... . To the extent plaintiffs' expert opined otherwise, such opinion was conclusory, 
since it did not rely on any rules, regulations, laws or industry standards, and therefore, it fails to raise a triable 
issue of fact ... . Blumenthal v Bronx Equestrian Ctr., Inc., 2016 NY Slip Op 01545, 1st Dept 3-3-16 

  
  
  
  
  
  
  

NEGLIGENCE (CAR CRASHING THROUGH SUPERMARKET DOORS WAS AN UNFORESEEABLE INTERVENING 
ACT)/FORESEEABILITY (CAR CRASHING THROUGH SUPERMARKET DOORS WAS AN UNFORESEEABLE INTERVENING 

ACT)/INTERVENING ACT (CAR CRASHING THROUGH SUPERMARKET DOORS WAS AN UNFORESEEABLE INTERVENING 
ACT) 

  

NEGLIGENCE. 
  

CAR CRASHING THROUGH SUPERMARKET DOORS WAS AN UNFORESEEABLE 
INTERVENING ACT; SUMMARY JUDGMENT PROPERLY GRANTED TO SUPERMARKET AND 

LANDOWNER. 
  

The Second Department determined defendant supermarket (Stop & Shop) and plaza owner (Ridgeway) were entitled to 
summary judgment dismissing the complaint of a customer injured when a car crashed the glass doors in the bottle-return 
area. The incident was deemed an unforeseeable intervening act: 
  

"A landowner has a duty to exercise reasonable care to maintain its premises in a reasonably safe condition in view 
of all the circumstances, including the likelihood of injury to others, the seriousness of the injury, and the burden of 
avoiding the risk'" ... . However, a landowner does not have a "duty to protect against an occurrence which is 
extraordinary in nature and, as such, would not suggest itself to a reasonably careful and prudent person as one 
which should be guarded against" ... . "There will ordinarily be no duty imposed on a defendant to prevent a third 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01438.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01438.htm
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party from causing harm to another unless the intervening act which caused the plaintiff's injuries was a normal or 
foreseeable consequence of the situation created by the defendant's negligence" ... . 

  
Here, Stop & Shop and Ridgeway established their prima facie entitlement to judgment as a matter of law by 
demonstrating, through an expert's affidavit, that they maintained the premises in a reasonably safe condition and 
did not have a duty to construct and install bollards or other protective measures to protect against the conduct of 
the defendant driver ... . Furthermore, Stop & Shop and Ridgeway established, prima facie, that the conduct of the 
defendant driver, in inexplicably losing control of her vehicle, was an unforeseeable intervening cause of the 
accident ... . Stop & Shop and Ridgeway demonstrated, prima facie, that the location of the parking lot relative to 
the bottle return room merely furnished the condition or occasion for the accident, rather than one of its causes ... 
. Dawkins v Mastrangelo, 2016 NY Slip Op 01459, 2nd Dept 3-2-16 

  
  
  
  
  
  

NEGLIGENCE (GENERAL AWARENESS OF A RECURRENT CONDITION DOES NOT AMOUNT TO CONSTRUCTIVE 
NOTICE)/NOTICE (NEGLIGENCE, GENERAL AWARENESS OF A RECURRENT CONDITION DOES NOT AMOUNT TO 

CONSTRUCTIVE NOTICE) 

  

NEGLIGENCE. 
  

GENERAL AWARENESS OF A RECURRENT CONDITION DOES NOT AMOUNT TO 
CONSTRUCTIVE NOTICE OF THE PARTICULAR CONDITION WHICH CAUSED THE ACCIDENT. 

  
The Second Department determined defendant was entitled to summary judgment in this slip and fall case. The plaintiff 
alleged she slipped on water which had dripped from the ceiling. The defendant demonstrated it did not create or have 
actual or constructive notice of the condition. The court noted that a general awareness of a recurrent condition does not 
amount to constructive notice of the particular condition which caused the accident: 
  

The defendant established its prima facie entitlement to judgment as a matter of law by submitting evidence 
demonstrating that it neither created nor had actual or constructive notice of the water in the lobby ... .  

  
In opposition, the plaintiff failed to raise a triable issue of fact. A general awareness of a recurring problem is 
insufficient, without more, to establish constructive notice of the particular condition that caused the accident ... 
. Gurley v Rochdale Vil., Inc., 2016 NY Slip Op 01467, 2nd Dept 3-2-16 

  
  
  
  
  
  
  

NEGLIGENCE (SIDEWALK DEFECT TRIVIAL)/SLIP AND FALL (SIDEWALK DEFECT TRIVIAL)/TRIVIAL DEFECT (SIDEWALK 
DEFECT TOO TRIVIAL TO BE ACTIONABLE) 

  

NEGLIGENCE. 
  

SIDEWALK DEFECT TOO TRIVIAL TO BE ACTIONABLE. 
  

The Third Department determined defendant's motion for summary judgment in a slip and fall case was properly 
granted.  Defendant's demonstrated the defect in the sidewalk was trivial and the plaintiff's expert did not identify any 
relevant code, standard, or accepted-practice violation: 
  

A property owner "'may not be cast in damages for negligent maintenance by reason of trivial defects on a 
walkway, not constituting a trap or nuisance, as a consequence of which a pedestrian might merely stumble, stub 
his [or her] toes, or trip over a raised projection'" ... . "Whether a defect is so trivial to preclude liability depends on 
the particular facts of each case and requires consideration of such relevant factors as the dimensions of the 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01459.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01467.htm
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alleged defect and the circumstances surrounding the injury, including the width, depth, elevation, irregularity, and 
appearance of the defect as well as the time, place and circumstances of the injury" ... . 

  
* * * Photographs of the portion of the sidewalk at issue demonstrate that it is relatively smooth and show only a 
slight height differential between the adjacent slabs of concrete, which were of different shades. Such evidence 
satisfied defendant's initial burden of making a prima facie showing that any alleged defect in the sidewalk was too 
trivial to be actionable ... . Chirumbolo v 78 Exch. St., LLC, 2016 NY Slip Op 01537, 3rd Dept 3-3-16 

  
  
 
 
 
  

 NEGLIGENCE (SLIP AND FALL, DEFENDANT'S FAILURE TO DEMONSTRATE WHEN AREA WAS LAST CLEANED OR 

INSPECTED REQUIRED DENIAL OF SUMMARY JUDGMENT)/SLIP AND FALL (SLIP AND FALL, DEFENDANT'S FAILURE TO 
DEMONSTRATE WHEN AREA WAS LAST CLEANED OR INSPECTED REQUIRED DENIAL OF SUMMARY JUDGMENT) 

  
NEGLIGENCE. 

  
DEFENDANT'S FAILURE TO DEMONSTRATE WHEN AREA WHERE PLAINTIFF FELL WAS 
LAST INSPECTED OR CLEANED REQUIRED DENIAL OF DEFENSE SUMMARY JUDGMENT 

MOTION. 
  

The First Department, reversing (modifying) Supreme Court, determined the defendant YMCA's failure to demonstrate 
when the area where plaintiff fell had last been inspected or cleaned required denial of the YMCA's motion for summary 
judgment: 
  

Plaintiff alleges that she slipped and fell on a puddle of water that was on the floor of a YMCA owned and 
maintained by defendants. The YMCA made a prima facie showing that it did not cause or create the alleged 
condition, because plaintiff testified that she did not see the YMCA's employees working at the accident location 
prior to the incident and did not know where the water came from ... . The YMCA also made a prima facie showing 
that it lacked actual notice of the alleged condition, because the building engineer for the premises averred that he 
oversaw the maintenance of the premises and did not receive complaints about water on the floor prior to the 
accident ... . However, the YMCA failed to make a prima facie showing that it lacked constructive notice of the 
alleged defect. The building engineer failed to aver as to when the YMCA's employees last cleaned or inspected 
the accident location before the incident occurred ... . Graham v YMCA of Greater N.Y., 2016 NY Slip Op 01777, 
1st Dept 3-15-16 
  
  
  
  
  
  
  

NEGLIGENCE (DEFENDANT DRIVER ENTITLED TO SUMMARY JUDGMENT UNDER THE EMERGENCY 
DOCTRINE)/EMERGENCY DOCTRINE (DEFENDANT DRIVER ENTITLED TO SUMMARY JUDGMENT UNDER THE EMERGENCY 

DOCTRINE) 

  

NEGLIGENCE. 
  

DEFENDANT DRIVER ENTITLED TO SUMMARY JUDGMENT UNDER THE EMERGENCY 
DOCTRINE. 

  
  
The Second Department determined summary judgment was properly granted to defendant taxi driver in a car-accident 
case. Plaintiff was in an accident caused by black ice and was standing in the roadway near the cars involved. Defendant 
taxi driver (Favors) applied his brakes when he saw the cars stopped in the roadway ahead but slid on the black ice and 
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struck one of the vehicles, pinning plaintiff. The court held the emergency doctrine entitled the taxi driver to summary 
judgment: 
  

Under the emergency doctrine, when an actor is faced with a sudden and unexpected circumstance which leaves 
little or no time for thought, deliberation or consideration, or causes the actor to be reasonably so disturbed that the 
actor must make a speedy decision without weighing alternative courses of conduct, the actor is not negligent if the 
actions taken are reasonable and prudent in the emergency context ... . While a driver's actions in an emergency 
situation usually present a triable issue of fact, "summary judgment may be granted when the driver presents 
sufficient evidence to establish the reasonableness of his or her actions and there is no opposing evidentiary 
showing sufficient to raise a legitimate question of fact on the issue'" ... . 

  
Here, the evidence submitted by the taxi defendants in support of their motion demonstrated, prima facie, that 
Favors faced an emergency situation. Favors' encounter with three cars that had recently crashed on the Van 
Wyck and which blocked two lanes of traffic was sudden and unexpected ... . He applied the brakes as soon as he 
saw these cars, but black ice on the highway caused his car to slide. Favors had no reason to suspect that ice 
would be present on the highway and, therefore, the presence of black ice was also sudden and unexpected ... . In 
light of these facts and the evidence establishing that Favors was not speeding, that the events leading to Favors' 
collision with Alma's vehicle transpired over a matter of seconds, and that he tried to steer his taxi to avoid the 
other vehicles, the taxi defendants established, prima facie, that Favors was presented with an emergency situation 
and that he reacted as a reasonable person would under the circumstances ... . Kandel v FN; Taxi; Inc., 2016 NY 
Slip Op 01809, 2nd Dept 3-16-16 

  
  
  
  
 
  
  

NEGLIGENCE (VERDICT FINDING PLAINTIFF WAS NEGLIGENT BUT HER NEGLIGENCE WAS NOT THE PROXIMATE CAUSE 
OF HER INJURY WAS INCONSISTENT AND AGAINST THE WEIGHT OF THE EVIDENCE)/VERDICTS (NEGLIGENCE, VERDICT 

FINDING PLAINTIFF WAS NEGLIGENT BUT HER NEGLIGENCE WAS NOT THE PROXIMATE CAUSE OF HER INJURY WAS 
INCONSISTENT AND AGAINST THE WEIGHT OF THE EVIDENCE)/SLIP AND FALL (VERDICT FINDING PLAINTIFF WAS 

NEGLIGENT BUT HER NEGLIGENCE WAS NOT THE PROXIMATE CAUSE OF HER INJURY WAS INCONSISTENT AND AGAINST 
THE WEIGHT OF THE EVIDENCE) 

  

NEGLIGENCE. 
  

VERDICT FINDING PLAINTIFF WAS NEGLIGENT BUT HER NEGLIGENCE WAS NOT THE 
PROXIMATE CAUSE OF HER INJURY WAS INCONSISTENT AND AGAINST THE WEIGHT OF 

THE EVIDENCE. 
  

The First Department determined a new trial on liability was required. The plaintiff fractured her ankle walking over 
cobblestones to board a bus which had parked five feet from the curb. The jury found plaintiff was negligent but her 
negligence was not the proximate cause of her injury. The First Department concluded the verdict was inconsistent and 
against the weight of the evidence: 
  

The jury's finding that plaintiff was negligent, but that such negligence was not the proximate cause of her injuries, 
is inconsistent and against the weight of the evidence. The issues "are so inextricably interwoven as to make it 
logically impossible to find negligence without also finding proximate cause" ... . McKenzie v New York City Tr. 
Auth., 2016 NY Slip Op 01918, 1st Dept 3-17-16 
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 NEGLIGENCE (DEFENDANTS FAILED TO DEMONSTRATE SIDEWALK DEFECT WAS TRIVIAL AS A MATTER OF LAW, 

SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED)/SLIP AND FALL (DEFENDANTS FAILED TO DEMONSTRATE 
SIDEWALK DEFECT WAS TRIVIAL AS A MATTER OF LAW, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN 

GRANTED)/TRIVIAL DEFECT (SLIP AND FALL, DEFENDANTS FAILED TO DEMONSTRATE SIDEWALK DEFECT WAS TRIVIAL 
AS A MATTER OF LAW, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED) 

  
NEGLIGENCE. 

  
DEFENDANTS FAILED TO DEMONSTRATE SIDEWALK DEFECT WAS TRIVIAL AS A MATTER 

OF LAW, SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED. 
  

The Second Department, reversing Supreme Court, determined defendants in this slip and fall case did not demonstrate 
the sidewalk defect which allegedly caused plaintiff's fall was trivial as a matter of law. The defendants submitted 
insufficient or conflicting evidence of the dimensions of the defect and the photographs were not dispositive: 
  

"A defendant seeking dismissal of a complaint on the basis that the alleged defect is trivial must make a prima facie 
showing that the defect is, under the circumstances, physically insignificant and that the characteristics of the 
defect or the surrounding circumstances do not increase the risks it poses. Only then does the burden shift to the 
plaintiff to establish an issue of fact" ... . In determining whether a defect is trivial, the court must examine all of the 
facts presented, including the "width, depth, elevation, irregularity and appearance of the defect along with the time, 
place, and circumstance of the injury" ... . 

  
In support of its motion, [one of the defendants] failed to submit any measurements of the dimensions of the 
alleged defective condition.  * * * 

  
... [The other defendant] submitted conflicting evidence as to the dimensions of the alleged defective condition, 
including the plaintiff's testimony at a hearing pursuant to General Municipal Law § 50-h and measurements 
performed by its expert, and it is impossible to ascertain from the photographs submitted in support of the motion 
whether the alleged defective condition was trivial as a matter of law ... . Padarat v New York City Tr. Auth., 2016 
NY Slip Op 02064, 2nd Dept 3-23-16 

  
  
 
 
 
 
 NEGLIGENCE (SLIP AND FALL, FAILURE TO DEMONSTRATE WHEN AREA WAS LAST CLEANED OR INSPECTED REQUIRED 

DENIAL OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT)/SLIP AND FALL (FAILURE TO DEMONSTRATE WHEN AREA 
WAS LAST CLEANED OR INSPECTED REQUIRED DENIAL OF DEFENDANT'S MOTION FOR SUMMARY 

JUDGMENT)/CONSTRUCTIVE NOTICE (SLIP AND FALL, FAILURE TO DEMONSTRATE WHEN AREA WAS LAST CLEANED OR 
INSPECTED REQUIRED DENIAL OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT) 

  
NEGLIGENCE. 

  
FAILURE TO DEMONSTRATE WHEN AREA WAS LAST CLEANED OR INSPECTED REQUIRED 

DENIAL OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT IN THIS SLIP AND FALL 
CASE. 

  
The Second Department determined defendant's motion for summary judgment in a slip and fall case was properly 
denied. The defendant failed to demonstrate when the area was last cleaned and inspected. Evidence of routine 
maintenance is not enough: 
  

Here, although the defendant's evening maintenance employee testified at his deposition about his regular 
cleaning routine for the building, he had no independent recollection of having cleaned the floor in question on the 
date of the plaintiff's accident. Furthermore, no deposition testimony was provided describing the condition of the 
floor in question on the date of the accident, including whether the maintenance employee had observed a water 
condition upon it. Since the defendant did not submit evidence regarding any specific inspection or cleaning of the 
area on the date of the accident, the defendant failed to establish that it did not have constructive notice of the 
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alleged dangerous condition ... . The defendant's submissions also failed to eliminate all triable issues of fact as to 
whether it created the alleged dangerous condition ... . Ansari v MB Hamptons, LLC, 2016 NY Slip Op 02305, 
2nd Dept 3-30-16 
  

 
 
 
 
  

NEGLIGENCE (PLAINTIFF'S ALLEGATION OF A NEW INJURY IN A SUPPLEMENTAL BILL OF PARTICULARS SUBMITTED IN 
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT SHOULD NOT HAVE BEEN CONSIDERED BY THE 

MOTION COURT)/CIVIL PROCEDURE (PLAINTIFF'S ALLEGATION OF A NEW INJURY IN A SUPPLEMENTAL BILL OF 
PARTICULARS SUBMITTED IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT SHOULD NOT HAVE 

BEEN CONSIDERED BY THE MOTION COURT) 
  

NEGLIGENCE, CIVIL PROCEDURE. 
  

PLAINTIFF'S ALLEGATION OF A NEW INJURY IN A SUPPLEMENTAL BILL OF PARTICULARS 
SUBMITTED IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

SHOULD NOT HAVE BEEN CONSIDERED BY THE MOTION COURT. 
  

The Fourth Department determined Supreme Court should not have considered allegations of a serious injury in a car-
accident case which were raised for the first time in a "supplemental verified bill of particulars" submitted in opposition to 
defendant's summary judgment motion: 
  

... [D]efendant filed the instant motion for summary judgment seeking dismissal of plaintiffs' complaint for failure to 
meet the serious injury threshold and for failure to incur economic loss exceeding basic economic loss. In 
opposition to the motion, plaintiffs submitted, inter alia, a "supplemental verified bill of particulars" in which they 
added an allegation that plaintiff had sustained a serious injury under the significant disfigurement category of 
serious injury (Insurance Law § 5102 [d]). Defendant objected to plaintiffs' attempt to " supplement' " their bill of 
particulars in opposition to the motion. 

  
Supreme Court granted defendant's motion insofar as it concerned plaintiffs' claims for economic loss, but denied 
the motion "in all other respects." In its decision supporting the order, the court wrote that the evidence submitted 
by plaintiffs raised triable issues of fact on all three categories of serious injury. Only defendant appeals. 

  
We agree with defendant that plaintiffs improperly asserted a "new injury" in their "supplemental verified bill of 
particulars" (CPLR 3043 [b] ...), and that the court erred in considering that new category of serious injury inasmuch 
as it was raised for the first time in opposition to defendant's motion for summary judgment ... . We thus conclude 
that the claim of significant disfigurement was not cognizable by the court ... , that it was error for the court to 
consider the new injury claim ... , and that the court should have disregarded evidence related to that category of 
serious injury ... . Stamps v Pudetti, 2016 NY Slip Op 02272, 4th Dept 3-25-16 
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NEGLIGENCE (FINANCIAL ADVISOR IS NOT A PROFESSIONAL WHO CAN BE HELD LIABLE IN TORT BASED UPON A 
CONTRACTUAL RELATIONSHIP)/CONTRACT LAW (FINANCIAL ADVISOR IS NOT A PROFESSIONAL WHO CAN BE HELD 
LIABLE IN TORT BASED UPON A CONTRACTUAL RELATIONSHIP)/FINANCIAL ADVISOR (FINANCIAL ADVISOR IS NOT A 
PROFESSIONAL WHO CAN BE HELD LIABLE IN TORT BASED UPON A CONTRACTUAL RELATIONSHIP)/PROFESSIONAL 

LIABILITY (FINANCIAL ADVISOR IS NOT A PROFESSIONAL WHO CAN BE HELD LIABLE IN TORT BASED UPON A 
CONTRACTUAL RELATIONSHIP)/TORT LIABILITY ARISING FROM CONTRACT (FINANCIAL ADVISOR IS NOT A PROFESSIONAL 

WHO CAN BE HELD LIABLE IN TORT BASED UPON A CONTRACTUAL RELATIONSHIP) 

  
NEGLIGENCE, CONTRACT LAW. 

  
FINANCIAL ADVISOR IS NOT A PROFESSIONAL WHO CAN BE HELD LIABLE IN TORT BASED 

UPON A CONTRACTUAL RELATIONSHIP. 
  

The First Department noted that a "financial advisor" is not a professional who may be liable in tort based upon a contract: 
  

While "[p]rofessionals ... may be subject to tort liability for failure to exercise reasonable care, irrespective of their 
contractual duties" ... , a financial advisor ... is not a "professional" ... . Thus, any duty owed by the ... defendants to 
render financial advisory services to plaintiff in a competent manner must arise out of a contract. Indeed, the 
complaint alleges that plaintiff "retained" the ... defendants and that [defendant] "agreed to act as [his] financial 
advisor" ... . However, "claims based on negligent or grossly negligent performance of a contract are not 
cognizable" ... . Starr v Fuoco Group LLP, 2016 NY Slip Op 02143, 1st Dept 3-24-16 

  
 
 
 
 
 
 
 

NEGLIGENCE (QUESTION OF FACT WHETHER SNOW-REMOVAL CONTRACTOR CREATED THE ICE CONDITION WHERE 
PLAINTIFF FELL)/SLIP AND FALL (QUESTION OF FACT WHETHER SNOW-REMOVAL CONTRACTOR CREATED THE ICE 

CONDITION WHERE PLAINTIFF FELL)/CONTRACT LAW (QUESTION OF FACT WHETHER SNOW-REMOVAL CONTRACTOR 
CREATED THE ICE CONDITION WHERE PLAINTIFF FELL)/TORT LIABILITY ARISING FROM CONTRACT NEGLIGENCE 

(QUESTION OF FACT WHETHER SNOW-REMOVAL CONTRACTOR CREATED THE ICE CONDITION WHERE PLAINTIFF FELL) 

  

NEGLIGENCE, CONTRACT LAW. 
  

QUESTION OF FACT WHETHER SNOW-REMOVAL CONTRACTOR CREATED THE ICE 
CONDITION WHERE PLAINTIFF FELL. 

  
The Third Department, in this slip and fall case, determined Inland, the owner of the shopping mall where plaintiff fell on 
ice, raised a question of fact whether the snow removal contractor, Hayes Paving, created the dangerous condition (i.e., 
launched an instrument of harm) by piling ice near a building which subsequently melted and refroze: 
  

... [W]e conclude that a question of fact exists as to whether Hayes Paving negligently created a dangerous 
condition by piling chunks of ice against the Staples store building which, thereafter, melted and refroze into the 
patch of ice upon which plaintiff allegedly slipped ... . Thus, Hayes Paving was not entitled to dismissal of Inland's 
third-party claim for contribution. Hannigan v Staples, Inc., 2016 NY Slip Op 02506, 3rd Dept 3-31-16 
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NEGLIGENCE (ARCHITECT MAY BE LIABLE IN TORT AND FOR BREACH OF CONTRACT)/CONTRACT LAW (ARCHITECT MAY 
BE LIABLE IN TORT AND FOR BREACH OF CONTRACT)/ARCHITECTS (ARCHITECT MAY BE LIABLE IN TORT AND FOR 
BREACH OF CONTRACT)/TORT LIABILITY ARISING FROM CONTRACT (ARCHITECT MAY BE LIABLE IN TORT AND FOR 

BREACH OF CONTRACT) 

  
  

NEGLIGENCE, CONTRACT LAW, ARCHITECTURAL MALPRACTICE. 
  

ARCHITECT MAY BE LIABLE FOR BOTH BREACH OF CONTRACT AND NEGLIGENCE. 
  

The First Department, over a dissent, determined an architect, Perkins, could be sued for both breach of contract and 
negligence in a lawsuit stemming from the settling of a building and other structures in the vicinity of new construction. 
The court also concluded the plaintiff city, although not mentioned in the contract with the architect, had raised a question 
of fact whether the city was an intended third-party beneficiary of the contract. With respect to when a professional-party 
to a contract can be liable in tort, the court wrote: 
  

Perkins, as architect, may be subject to tort liability based on a failure to exercise due care in the performance of its 
duties. In making this determination, the court is to look at the nature of the injury and whether the plaintiff is merely 
seeking the benefit of its agreement. Where the plaintiff is merely seeking the benefit of its agreement, it is limited 
to a contract claim ... . 

  
Where, however, "the particular project . . . is so affected with the public interest that the failure to perform 
competently can have catastrophic consequences," a professional may be subject to tort liability as well ... . Indeed, 
"[t]his is one of the most significant elements in determining whether the nature of the type of services rendered 
gives rise to a duty of reasonable care independent of the contract itself" (... citing Sommer v Federal Signal Corp., 
79 NY2d 540, 553 [1992]). As the Court explained in Sommer, "[I]t is policy, not the parties' contract, that gives rise 
to a duty of care" ... . The "nature of the injury, the manner in which the injury occurred and the resulting harm" are 
also considered ... . 

  
Here, there is a factual question whether Perkins assumed an independent legal duty as an architect to perform its 
work in a manner consistent with the generally accepted standard of professional care in its industry. Dormitory 
Auth. of the State of N.Y. v Samson Constr. Co., 2016 NY Slip Op 01546, 1st Dept 3-3-16 

  
  
  
  
 
 
  
  

NEGLIGENCE (ACCIDENT DIAGRAM IN POLICE REPORT NOT BASED ON OFFICER'S FIRST-HAND KNOWLEDGE AND 
SHOULD NOT HAVE BEEN ADMITTED)/EVIDENCE (NEGLIGENCE, ACCIDENT DIAGRAM IN POLICE REPORT NOT BASED ON 
OFFICER'S FIRST-HAND KNOWLEDGE AND SHOULD NOT HAVE BEEN ADMITTED)/HEEARSAY (NEGLIGENCE, ACCIDENT 

DIAGRAM IN POLICE REPORT NOT BASED ON OFFICER'S FIRST-HAND KNOWLEDGE AND SHOULD NOT HAVE BEEN 
ADMITTED) 

  

NEGLIGENCE, EVIDENCE. 
  

ACCIDENT DIAGRAM IN POLICE REPORT WAS NOT BASED ON OFFICER'S FIRST-HAND 
KNOWLEDGE; REPORT SHOULD NOT HAVE BEEN ADMITTED IN EVIDENCE; NEW TRIAL 

ORDERED. 
  

The Second Department determined a new trial was necessary in a pedestrian-accident case because the police report 
(admitted in evidence included) included a diagram of the accident scene which was not based on the police officer's 
personal observation: 
  

Information in a police accident report is "admissible as a business record so long as the report is made based 
upon the officer's personal observations and while carrying out police duties" ... . Conversely, information in a 
police accident report is inadmissible where the information came from witnesses not engaged in the police 
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business in the course of which the memorandum was made, and the information does not qualify under some 
other hearsay exception ... . Here, the diagram contained in the police accident report was not derived from the 
personal observations of the police officer, who did not witness the subject accident ... . In addition, there was 
insufficient evidence as to the source of the information used to prepare the diagram, whether that person was 
under a business duty to supply it, or whether some other hearsay exception would render the diagram admissible. 
The diagram therefore should not have been admitted ... . Wynn v Motor Veh. Acc. Indem. Corp., 2016 NY Slip 
Op 01484, 2nd Dept 3-2-16 

  
 
 
 
 
 
 
 NEGLIGENCE (CRITERIA FOR SPOLIATION OF EVIDENCE NOT MET)/EVIDENCE (CRITERIA FOR SPOLIATION OF EVIDENCE 

NOT MET)/SPOLIATION (CRITERIA FOR SPOLIATION OF EVIDENCE NOT MET) 

  
NEGLIGENCE, EVIDENCE. 

  
CRITIERIA FOR SPOLIATION OF EVIDENCE NOT MET. 

  
In a legal malpractice action, plaintiffs alleged their trial attorneys in the personal injury action failed to inform them about 
a $12 million settlement offer made shortly before the $3.7 million verdict. Defendants-attorneys alleged the plaintiffs were 
informed of the offer, which was provided in writing, and plaintiffs rejected it. During the deposition of plaintiff-wife (Mrs. 
Doviak), she was handed the written offer. The plaintiffs argued that handing the offer to Mrs. Doviak constituted 
spoliation of evidence, because the document could have been tested for fingerprints, and the absence of her fingerprints 
would have demonstrated she was never provided with the written offer during the trial. The Second Department 
determined the criteria for spoliation of evidence had not been met: 
  

"The party requesting sanctions for spoliation has the burden of demonstrating that a litigant intentionally or 
negligently disposed of critical evidence, and fatally compromised its ability to prove its claim or defense" ... . "[T]he 
Supreme Court has broad discretion in determining what, if any, sanction should be imposed for spoliation of 
evidence" and may, "under appropriate circumstances, impose a sanction even if the destruction occurred through 
negligence rather than wilfulness, and even if the evidence was destroyed before the spoliator became a party, 
provided the spoliator was on notice that the evidence might be needed for future litigation" ... . This Court will 
substitute its judgment for that of the Supreme Court only if that court's discretion was improvidently exercised ... . 

  
Here, the record supports the Supreme Court's conclusion that the plaintiffs failed to demonstrate that the 
defendants intentionally or negligently destroyed fingerprint evidence which was critical to their case. The plaintiffs 
failed to demonstrate that they requested that the offer document be tested for fingerprints, or that it be preserved 
for forensic testing prior to Mrs. Doviak's deposition, or otherwise informed the defendants of their desire to conduct 
fingerprint analysis. The plaintiffs' boilerplate demand during discovery that they be permitted to examine original 
documents on request does not satisfy this requirement, nor is it reasonable to contend that the defendants should 
have anticipated the plaintiffs' desire for forensic testing of the offer document ... . Thus, the plaintiffs failed to 
demonstrate that, in handing the original document to Mrs. Doviak at her deposition, the defendants intentionally or 
negligently destroyed potential forensic evidence ... . In any event, the plaintiffs failed to demonstrate that, by failing 
to preserve the offer document for forensic testing, the defendants had fatally compromised the plaintiffs' ability to 
prove their claims ... . Doviak v Finkelstein & Partners, LLP, 2016 NY Slip Op 01636, 2nd Dept 3-9-16 
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NEGLIGENCE (HEARSAY OFFERED IN OPPOSITION TO SUMMARY JUDGMENT PROPERLY 
CONSIDERED)/EVIDENCE (HEARSAY OFFERED IN OPPOSITION TO SUMMARY JUDGMENT PROPERLY 

CONSIDERED)/HEARSAY (HEARSAY OFFERED IN OPPOSITION TO SUMMARY JUDGMENT PROPERLY CONSIDERED)/SLIP 
AND FALL (ALL REQUIRED ELEMENTS OF SLIP AND FALL ADDRESSED BY BOTH SIDES IN SUMMARY JUDGMENT MOTION) 

  
NEGLIGENCE, EVIDENCE. 

  
HEARSAY OFFERED IN OPPOSITION TO SUMMARY JUDGMENT PROPERLY CONSIDERED. 

  
The First Department determined defendants, including defendant SSA, had made a prima facie showing of entitlement to 
summary judgment in this slip and fall case, but the plaintiff raised a question of fact whether an identified defect in the 
sidewalk caused her fall. The court noted that hearsay evidence supplied in opposition to the motion was properly 
considered because it was not the only evidence submitted in opposition. The case is a rare example of each side 
submitting evidence of all the required "slip and fall" elements: 
  

Defendants made a prima showing of their entitlement to summary judgment, by submitting deposition testimony 
and an affidavit from SSA's managing member stating that SSA never did any work on the sidewalk where plaintiff 
fell, that he never received complaints about the sidewalk or curb prior to plaintiff's accident, and that he never 
observed the alleged hazardous curb and sidewalk condition while making his regular, twice-weekly inspections of 
the strip mall ... . 

  
In opposition, plaintiff raised triable issues of fact. Plaintiff testified that she fell when her left foot stepped into a 
hole-like depression in the curb/sidewalk, and she marked photographs to show where she fell. Plaintiff also 
submitted her daughter's affidavit, wherein she averred that after receiving a call about her mother's fall, she 
responded quickly to the scene of the accident and found her mother on the sidewalk. According to the daughter, 
her mother pointed to a broken and cracked curb/sidewalk condition and stated that the defective condition caused 
her to fall. This hearsay statement may be relied upon to defeat summary judgment where, as here, it is not the 
only evidence submitted in opposition to the motion ... . The daughter added that the photographs taken of the 
sidewalk/curb seven months after the accident, and the area of the photographs her mother marked, accurately 
depicted the broken condition of the curb/sidewalk as it appeared on the date of the accident. The photographs 
show a broken curb/sidewalk. Taken together, the evidence raises triable issues of fact whether the broken 
sidewalk/curb caused plaintiff's fall, and whether the defective condition existed for a sufficient period of time prior 
to the accident for defendants to have discovered and remedied it ... . Uncyk v Cedarhurst Prop. Mgt., LLC, 2016 
NY Slip Op 02037, 1st Dept 3-22-16 

 
 
 
 
 
 
 
NEGLIGENCE (STRIKING OF PLEADINGS TOO SEVERE A SANCTION FOR SPOLIATION OF EVIDENCE)/EVIDENCE (STRIKING 

OF PLEADINGS TOO SEVERE A SANCTION FOR SPOLIATION OF EVIDENCE)/SPOLIATION (STRIKING OF PLEADINGS TOO 
SEVERE A SANCTION FOR SPOLIATION OF EVIDENCE) 

  

NEGLIGENCE, EVIDENCE. 
  

STRIKING OF PLEADINGS TOO SEVERE A SANCTION FOR SPOLIATION OF EVIDENCE. 
  

The Fourth Department concluded sanctions for spoliation of evidence were appropriate, but striking defendant's 
pleadings was too severe a sanction. Plaintiff alleged injury from glass which fell out of defendant's (IGT's) video slot 
machine. Although the complaint was filed in 2008, the request to maintain the condition of the machine was not made 
until 2010 and the request to examine the machine was not made until 2011. The machine had been scrapped in the 
regular course of business in 2008: 
  

... [W]e conclude that plaintiffs established that some sanction is warranted because IGT negligently failed to 
preserve the machine, but plaintiffs failed to show that the destruction of the machine was intentional or 
contumacious, to warrant the sanctions imposed by the court. To the contrary, the only evidence in the record 
concerning this issue is that IGT scrapped the machine in the normal course of business, as part of the removal 
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and destruction of a large number of machines to create additional space in the casino. In addition, IGT established 
that the machine was removed from the casino at the request of the casino's owners, who were no longer parties to 
this action, which belies plaintiffs' contention that IGT removed and destroyed the machine for litigation purposes. 

  
Contrary to plaintiffs' further contention, they failed to establish that the machine was destroyed before they had an 
opportunity to inspect it, and thus plaintiffs failed to establish that the extreme sanctions of striking IGT's answer 
and granting plaintiffs partial summary judgment on liability against IGT were warranted ... . Mahiques v County of 
Niagara, 2016 NY Slip Op 02190, 4th Dept 3-25-16 

 
 
 
 
 
 
 

NEGLIGENCE (QUESTION OF FACT WHETHER DEFENDANT DOCTOR CONDUCTED AN ADEQUATE SUICIDE 
ASSESSMENT)/MEDICAL MALPRACTICE (QUESTION OF FACT WHETHER DEFENDANT DOCTOR CONDUCTED AN 

ADEQUATE SUICIDE ASSESSMENT)/SUICIDE (MEDICAL MALPRACTICE, QUESTION OF FACT WHETHER DEFENDANT 
DOCTOR CONDUCTED AN ADEQUATE SUICIDE ASSESSMENT) 

  

NEGLIGENCE, MEDICAL MALPRACTICE. 
  

QUESTION OF FACT WHETHER DEFENDANT DOCTOR CONDUCTED AN ADEQUATE SUICIDE 
ASSESSMENT. 

  
The Second Department determined plaintiff raised a triable question of fact whether defendant neurologist (Lombard) 
conducted an adequate suicide assessment of plaintiff's decedent. Plaintiff's decedent committed suicide one week after 
the assessment: 
  

The evidence submitted in support of [defendants'] motion, including an expert affirmation of a psychiatrist, 
demonstrated, prima facie, that Lombard did not depart from good and accepted standard of medical practice in his 
treatment of the decedent ... . However the [defendants] failed to establish, prima facie, that none of the alleged 
departures was a proximate cause of the decedent's death, as the affirmation of the ... expert was silent on the 
issue of proximate cause. As such, in order to defeat the motion, the plaintiff was only required to show the 
existence of a triable issue of fact as to a departure from good and accepted medical practice ... .  
  
The plaintiff raised a triable issue of fact as to whether Lombard departed from good and accepted medical practice 
by failing to obtain the decedent's records from his prior mental health care providers, including the records from 
the ... emergency room where the decedent had been seen earlier on the day he met with Lombard, and by 
conducting an inadequate suicide assessment ... , such that Lombard's treatment decision was "something less 
than a professional medical determination" ... . "A decision that is without proper medical foundation, that is, one 
which is not the product of a careful examination, is not to be legally insulated as a professional medical judgment" 
... . Gallen v County of Rockland, 2016 NY Slip Op 01803, 2nd Dept 3-16-16 
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NEGLIGENCE (MEDICAL MALPRACTICE, HOSPITAL NOT LIABLE FOR INJURIES CAUSED BY MENTALLY ILL PATIENT FOUR 
DAYS AFTER DISCHARGE)/MEDICAL MALPRACTICE (HOSPITAL NOT LIABLE FOR INJURIES CAUSED BY MENTALLY ILL 

PATIENT FOUR DAYS AFTER DISCHARGE) 

  

NEGLIGENCE, MEDICAL MALPRACTICE, 
  

HOSPITAL NOT LIABLE FOR INJURIES CAUSED BY MENTALLY ILL PATIENT FOUR DAYS 
AFTER DISCHARGE. 

  
The Second Department determined defendant hospital (HHC) was entitled to summary judgment in an action stemming 
from injuries caused by a mentally ill patient after discharge from defendant hospital. The patient, four days after 
discharge, attacked and stabbed employees of the residential facility where the patient resided. The hospital medical 
records supported the conclusion the patient did not qualify for involuntary psychiatric observation at the time of his 
release. The plaintiff's expert's opposing affidavit was conclusory and speculative: 
  

"[D]octors or a governmental subdivision of the State that employs them cannot be held responsible for damages 
resulting from the actions of a psychiatric patient who has been released when the patient's release is a matter of 
professional judgment" ... . For liability to attach, it must be shown that the decision to release the patient was 
"something less than a professional medical determination" founded upon careful examination of the patient ... . 
"Evidence of a difference of opinion among experts does not provide an adequate basis for a prima facie case of 
malpractice" ... . * * * 
  
... [T]he plaintiffs submitted an expert affirmation opining that HHC deviated from accepted standards of medical 
practice and failed to make a careful examination by failing to contact [the patient's] psychiatric providers ... and his 
... caseworker to inquire as to his condition and history of violence before making the determination whether to 
discharge him, and that those deviations proximately caused the plaintiffs' injuries. However, the expert failed to 
explain what, if any, information HHC did not already have which those parties could have provided, and which 
would have been necessary for a careful examination of whether [the patient] continued to meet the legal criteria 
for involuntary psychiatric observation, care, and treatment. The expert also failed to address the evidence that [the 
patient] did not meet the criteria for involuntary psychiatric observation, care, and treatment at the time of his 
discharge ... . Stephen v City of New York, 2016 NY Slip Op 01827, 2nd Dept 3-16-16 
  
  
 
 
 
 
  

 NEGLIGENCE (MEDICAL MALPRACTICE, SURGICAL PROCEDURES WERE DEEMED DISCRETE EVENTS WHICH DID NOT 

ANTICIPATE FURTHER TREATMENT, CONTINUOUS TREATMENT DOCTRINE DID NOT APPLY TO EXTEND THE STATUTE OF 
LIMITATIONS)/MEDICAL MALPRACTIC (SURGICAL PROCEDURES WERE DEEMED DISCRETE EVENTS WHICH DID NOT 

ANTICIPATE FURTHER TREATMENT, CONTINUOUS TREATMENT DOCTRINE DID NOT APPLY TO EXTEND THE STATUTE OF 
LIMITATIONS)/CONTINUOUS TREATMENT DOCTRINE (MEDICAL MALPRACTICE, SURGICAL PROCEDURES WERE DEEMED 
DISCRETE EVENTS WHICH DID NOT ANTICIPATE FURTHER TREATMENT, CONTINUOUS TREATMENT DOCTRINE DID NOT 

APPLY TO EXTEND THE STATUTE OF LIMITATIONS) 

  

NEGLIGENCE, MEDICAL MALPRACTICE. 
  

SURGICAL PROCEDURES WERE DEEMED DISCRETE EVENTS WHICH DID NOT ANTICIPATE 
FURTHER TREATMENT, CONTINUOUS TREATMENT DOCTRINE DID NOT APPLY TO EXTEND 

THE STATUTE OF LIMITATIONS. 
  

The Second Department, reversing Supreme Court, determined defendant oncologist, Khulpateea, was entitled to 
summary judgment dismissing the malpractice complaint on statute of limitations grounds. The court held that the 
"continuous treatment doctrine" did not apply to extend the statute. Plaintiff's decedent saw Khulpateea several times, 
after referral from decedent's gynecologist, and Khulpateea performed surgical procedures on decedent. It was only the 
last procedure which discovered the cancer. Each procedure was deemed to constitute a discrete event which did not 
anticipate ongoing treatment by Khulpateea: 
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"To establish that the continuous treatment doctrine applies, a plaintiff is required to demonstrate that there was a 
course of treatment, that it was continuous, and that it was in respect to the same condition or complaint underlying 
the claim of malpractice'" ... . "Continuity of treatment is often found to exist when further treatment is explicitly 
anticipated by both physician and patient as manifested in the form of a regularly scheduled appointment for the 
near future, agreed upon during th[e] last visit, in conformance with the periodic appointments which characterized 
the treatment in the immediate past'" ... . Here, the plaintiff failed to show that there was a continuous course of 
treatment. The diagnostic services performed by Khulpateea were discrete and complete, and not part of a course 
of treatment ... . Moreover, the plaintiff failed to submit evidence showing that the decedent and Khulpateea 
contemplated further treatment after the follow-up visit ... . The decedent did not schedule another appointment 
with Khulpateea until she returned to see him in 2005, and she only did so then because [her gynecologist] referred 
her to him ... . Nisanov v Khulpateea, 2016 NY Slip Op 02062, 2nd Dept 3-23-16 
  
  
  
  
  
 
 
  

NEGLIGENCE (MEDICAL MALPRACTICE, WHERE DEFENDANT DOCTOR, IN A MOTION FOR SUMMARY JUDGMENT, DOES 
NOT ADDRESS THE ALLEGATIONS OF PROXIMATE CAUSE IN THE MEDICAL MALPRACTICE COMPLAINT, THE PLAINTIFF 

NEED NOT ADDRESS PROXIMATE CAUSE IN OPPOSITION TO THE MOTION)/MEDICAL MALPRACTICE (WHERE DEFENDANT 
DOCTOR, IN A MOTION FOR SUMMARY JUDGMENT, DOES NOT ADDRESS THE ALLEGATIONS OF PROXIMATE CAUSE IN 
THE MEDICAL MALPRACTICE COMPLAINT, THE PLAINTIFF NEED NOT ADDRESS PROXIMATE CAUSE IN OPPOSITION TO 

THE MOTION)/PROXIMATE CAUSE (MEDICAL MALPRACTICE, WHERE DEFENDANT DOCTOR, IN A MOTION FOR SUMMARY 
JUDGMENT, DOES NOT ADDRESS THE ALLEGATIONS OF PROXIMATE CAUSE IN THE MEDICAL MALPRACTICE COMPLAINT, 

THE PLAINTIFF NEED NOT ADDRESS PROXIMATE CAUSE IN OPPOSITION TO THE MOTION) 

  

NEGLIGENCE, MEDICAL MALPRACTICE. 
  

WHERE DEFENDANT DOCTOR, IN A MOTION FOR SUMMARY JUDGMENT, DOES NOT 
ADDRESS THE ALLEGATIONS OF PROXIMATE CAUSE IN THE MEDICAL MALPRACTICE 

COMPLAINT, THE PLAINTIFF NEED NOT ADDRESS PROXIMATE CAUSE IN OPPOSITION TO 
THE MOTION. 

  
The Second Department determined defendant surgeon's motion for summary judgment was properly denied. The court 
noted that the doctor's proof addressed only the alleged departure from good and accepted practice and did not address 
any of the proximate cause allegations. Therefore, the plaintiff, in opposition to summary judgment, need only address the 
departure from good and accepted practice to defeat the motion: 
  

Here, the expert affirmation submitted by the defendant established, prima facie, that his treatment of the decedent 
did not depart from good and accepted medical practice. However, the defendant failed to make a prima facie 
showing that any alleged departure from the standard of care was not a proximate cause of the decedent's death 
... . Thus, in order to defeat the defendant's motion, the plaintiffs only had to raise a triable issue of fact regarding 
the issue of departure from good and accepted medical practice ... . The competing expert affirmation submitted by 
the plaintiffs in opposition was sufficient to do so ... . Uchitel v Fleischer, 2016 NY Slip Op 02075, 2nd Dept 3-23-
16 
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NEGLIGENCE (MEDICAL MALPRACTICE, EXPERT EVIDENCE IMPROPERLY PRECLUDED, NEW TRIAL ORDERED)/MEDICAL 

MALPRACTICE (EXPERT EVIDENCE IMPROPERLY PRECLUDED, NEW TRIAL ORDERED)/EVIDENCE (MEDICAL 
MALPRACTICE, EXPERT EVIDENCE IMPROPERLY PRECLUDED, NEW TRIAL ORDERED)/JUDGES (BIAS IN FAVOR OF 

DEFENDANTS REQUIRED ASSIGNMENT OF NEW TRIAL TO A DIFFERENT JUDGE) 

  

NEGLIGENCE, MEDICAL MALPRACTICE, EVIDENCE. 
  

EXPERT EVIDENCE IMPROPERLY PRECLUDED, NEW TRIAL BEFORE A DIFFERENT JUDGE 
ORDERED. 

  
The First Department concluded the trial judge improperly precluded the plaintiff in a medical malpractice action from 
presenting expert evidence alleging defendant doctor departed from the standard of care by failing to tie off plaintiff's 
decedent's femoral artery. The First Department determined the relevant theory had been raised in the bills of particular 
and notice of the expert's testimony had been timely provided (eight months before trial). A new trial was ordered before a 
different judge because the record demonstrated the trial judge's bias in favor of the defendants: 
  

The trial court improvidently exercised its discretion in granting the motion and in dismissing the complaint based 
on the preclusion of evidence. Defendants' argument that they had no notice of plaintiffs' theory and were unfairly 
surprised is unavailing. The theory concerning vascularization of decedent's left leg was adequately disclosed in 
plaintiff's original and supplemental bills of particulars. Further, while CPLR 3101(d)(1)(i) does not require a party to 
retain an expert at any particular time ... , here plaintiff served the CPLR 3101(d) expert disclosure notice about 
eight months before trial, which was sufficient notice ... . Furthermore, during that period, defense counsel were 
present at several pretrial conferences and raised no objections to the expert disclosure, nor did they reject the 
notice... .  
  
Given the improper preclusion of evidence, plaintiffs are entitled to a new trial ... . Further, the matter should be 
remitted for trial before a different Justice, as the record shows that the trial court was biased in favor of defendants 
... . Dedona v DiRaimo, 2016 NY Slip Op 01779, 1st Dept 3-15-16 

 
 
 
 
 
 
 
 NEGLIGENCE (POLICE HIGH-SPEED PURSUIT, QUESTION OF FACT RE: RECKLESS DISREGARD FOR SAFETY)/MUNICIPAL 

LAW (POLICE HIGH-SPEED PURSUIT, QUESTION OF FACT RE: RECKLESS DISREGARD FOR SAFETY)/POLICE (POLICE HIGH-
SPEED PURSUIT, QUESTION OF FACT RE: RECKLESS DISREGARD FOR SAFETY)/VEHICLE AND TRAFFIC LAW (POLICE 

HIGH-SPEED PURSUIT, QUESTION OF FACT RE: RECKLESS DISREGARD FOR SAFETY) 

  
NEGLIGENCE, MUNICIPAL LAW. 

  
QUESTION OF FACT WHETHER OFFICER DEMONSTRATED RECKLESS DISREGARD FOR 

THE SAFETY OF OTHERS IN HIGH-SPEED PURSUIT. 
  

The Second Department determined the county's motion for summary judgment in an action stemming from a high-speed 
police pursuit was properly denied. Before the pursued car went through a red light and collided with plaintiff's decedent, 
there were several similar close calls as the pursuit proceeded through a residential neighborhood: 
  

" The manner in which a police officer operated his or her vehicle in responding to an emergency may form the 
basis of civil liability to an injured third party if the officer acted in reckless disregard for the safety of others'" ... . " 
The reckless disregard' standard requires proof that the officer intentionally committed an act of an unreasonable 
character in disregard of a known or obvious risk that was so great as to make it highly probable that harm would 
follow'" ... . 

  
In this case, the County defendants, in moving for summary judgment, failed to establish, prima facie, that [the 
officer] did not act in reckless disregard for the safety of others in commencing, conducting, or failing to terminate 
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the high-speed pursuit of [the] vehicle ... . Among other things, there are triable issues of fact as to what occurred 
just moments before the accident and as to whether [the officer] pursued [the vehicle] in a manner that prevented 
[the pursued driver] from stopping for fear of a collision with [the officer's] police vehicle. Furthermore, considering 
the testimony indicating that the pursuit was conducted at high speeds in a residential neighborhood, that [the 
pursued driver] disobeyed several traffic control devices, and that collisions with other cars at earlier intersections 
were narrowly avoided, there are triable issues of fact as to whether [the officer] should have terminated the 
pursuit. ... . Foster v Suffolk County Police Dept., 2016 NY Slip Op 01639, 2nd Dept 3-9-16 

 
 
 
 
 
 
 
NEGLIGENCE (FIREFIGHTER'S GENERAL MUNCIPAL LAW CAUSE OF ACTION FOR INJURIES INCURRED WHILE FIGHTING A 

FIRE CANNOT BE BASED UPON AN ALLEGED OSHA VIOLATION ON THE PART OF THE PROPERTY OWNER)/GENERAL 
MUNICIPAL LAW (FIREFIGHTER'S GENERAL MUNCIPAL LAW CAUSE OF ACTION FOR INJURIES INCURRED WHILE FIGHTING 

A FIRE CANNOT BE BASED UPON AN ALLEGED OSHA VIOLATION ON THE PART OF THE PROPERTY 
OWNER)/FIREFIGHTERS (FIREFIGHTER'S GENERAL MUNCIPAL LAW CAUSE OF ACTION FOR INJURIES INCURRED WHILE 

FIGHTING A FIRE CANNOT BE BASED UPON AN ALLEGED OSHA VIOLATION ON THE PART OF THE PROPERTY 
OWNER)/OSHA REGULATIONS (FIREFIGHTER'S GENERAL MUNCIPAL LAW CAUSE OF ACTION FOR INJURIES INCURRED 

WHILE FIGHTING A FIRE CANNOT BE BASED UPON AN ALLEGED OSHA VIOLATION ON THE PART OF THE PROPERTY 
OWNER) 

  

NEGLIGENCE, MUNCIPAL LAW. 
  

FIREFIGHTER'S GENERAL MUNCIPAL LAW CAUSE OF ACTION FOR INJURIES INCURRED 
WHILE FIGHTING A FIRE CANNOT BE BASED UPON AN ALLEGED OSHA VIOLATION ON THE 

PART OF THE PROPERTY OWNER. 
  

The Second Department determined a firefighter's General Municipal Law 205-a(1) cause of action was properly 
dismissed. Plaintiff firefighter was injured when he fell into a pit in defendants' garage while fighting a fire. The General 
Municipal Law allows a firefighter to sue for injury incurred due to a failure to comply with an applicable regulation. Plaintiff 
alleged the open pit violated an OSHA regulation. However, OSHA regulations apply only in employer/employee 
relationships: 
  

General Municipal Law § 205-a(1) provides that a firefighter has a cause of action when he or she sustains an 
injury in the line of duty "as a result of any neglect, omission, willful or culpable negligence of any person or 
persons in failing to comply with the requirements of any of the statutes, ordinances, rules, orders and 
requirements of the federal, state, county, village, town or city governments." The plaintiff contends that he 
sustained an injury in the line of duty as a result of the defendants' violation of OSHA regulation 29 CFR § 
1910.23(a)(1). However, a cause of action predicated on the alleged violation of OSHA regulations can only be 
maintained against a plaintiff's employer ... . This Court has noted that OSHA governs employee/employer 
relationships, and thus OSHA regulations do not impose a specific statutory duty on parties other than a plaintiff's 
employer ... . Gallagher v 109-02 Dev., LLC, 2016 NY Slip Op 02051, 2nd Dept 3-23-16 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01639.htm
http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02051.htm


 

 73 

NEGLIGENCE (PHARMACIST'S DUTY OF CARE CLEARLY ARTICULATED)/PHARMACISTS (DUTY OF CARE IN DISPENSING 
MEDICATION CLEARLY ARTICULATED) 

  
NEGLIGENCE, PHARMACIST MALPRACTICE. 

  
PHARMACIST'S DUTY OF CARE CLEARLY ARTICULATED AFTER IN-DEPTH ANALYSIS; 
SUMMARY JUDGMENT DISMISSING THE NEGLIGENCE/WRONGFUL DEATH CAUSES OF 
ACTION AGAINST THE PHARMACIST AND PHARMACY SHOULD HAVE BEEN GRANTED. 

  
The Second Department, in a full-fledged opinion by Justice Miller, reversing Supreme Court, determined defendant 
pharmacist and pharmacy (the CVS defendants) were entitled to summary judgment dismissing the negligence/wrongful 
death causes of action against them. Plaintiff's decedent was prescribed hydromorphone for pain (up to eight milligrams 
every three hours). The prescription was filled by defendant pharmacist. Shortly after returning home from the hospital 
and taking an eight milligram dosage of hydromorphone, plaintiff's decedent gasped for air and died. The autopsy 
identified the cause of death as acute hydromorphone intoxication. Noting that the duty of care owed to a patient by a 
pharmacist had not been clearly articulated, the Second Department issued a comprehensive opinion tracing the historical 
role of pharmacists and several analogous standards of care. The court concluded the pharmacist has a duty to 
accurately fill a doctor's prescription and need not inquire further unless there exists a clear-cut contraindication for use of 
the medication. No such contraindication was apparent here. The court described the pharmacist's duty as follows: 
  

... [W]e conclude that, when a pharmacist has demonstrated that he or she did not undertake to exercise any 
independent professional judgment in filling and dispensing prescription medication, that pharmacist cannot be held 
liable for negligence in the absence of evidence that he or she failed to fill the prescription precisely as directed by 
the prescribing physician or that the prescription was so clearly contraindicated that ordinary prudence required the 
pharmacist to take additional measures before dispensing the medication ... . Abrams v Bute, 2016 NY Slip Op 
01627, 2nd Dept 3-9-16 

  
 
 
 

PARTNERSHIP LAW 
 

 
PARTNERSHIP LAW (BREACH OF FIDUCIARY DUTY CAUSE OF ACTION BY MINORITY INTEREST HOLDER 

DISMISSED)/FIDUCIARY DUTY, BREACH OF (PARTNERSHIP LAW, BREACH OF FIDUCIARY DUTY CAUSE OF ACTION BY 
MINORITY INTEREST HOLDER DISMISSED) 

  
PARTNERSHIP LAW. 

  
SUIT ALLEGING BREACH OF FIDUCIARY DUTY IN CONNECTION WITH THE SALE OF AN 

ASSET OWNED NEARLY ENTIRELY BY BANKRUPT LEHMAN BROTHERS DISMISSED. 
  

The First Department dismissed a complaint alleging, inter alia, breach of a limited partnership agreement and breach of 
fiduciary duty in connection of the sale of a fund (Archstone) nearly entirely owned by bankrupt Lehman Brothers. Plaintiff, 
who had purchased a 1% interest in the fund for $20 million, alleged the sale will generate enough to pay only the 
preferred interests and will "wipe out" the minority interests (including plaintiff). Plaintiff further alleged the sale was 
motivated by Lehman's desire to pay creditors relating to its 2008 bankruptcy. In dismissing the breach of fiduciary duty 
cause of action, the court explained the analytical criteria, including an "entire fairness" analysis: 
  

Even under the heightened entire fairness standard advocated by plaintiff, the claim is insufficient. An "entire 
fairness" analysis focuses on two entwined considerations: fair dealing and fair price ... . Plaintiff fails to allege facts 
demonstrating the absence of fairness, or that it did not "receive the substantial equivalent in value of what [it] had 
before" ... . Conclusory assertions that amounts paid were "unfair" are insufficient ... . Plaintiff concedes that the 
$16 billion transaction price attained Archstone's current value at the time of the transaction. Plaintiff also admits 
that the transaction "represented a premium of approximately 15% over the implied purchase price of Lehman's 
combined acquisitions of the interests of the other [s]ponsor [b]anks' interests earlier in 2012." Plaintiff identifies no 
alternative transactions, let alone one that would have achieved more value for the Fund. Fiduciaries are "not 
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required to abandon [a] transaction simply because a better deal might have become available in the future" 
... . Cambridge Capital Real Estate Invs., LLC v Archstone Enter. LP, 2016 NY Slip Op 02017, 1st Dept 3-22-
16 

 
 

PRODUCTS LIABILITY 
 
 

PRODUCTS LIABILITY (QUESTIONS OF FACT WHETHER AUTOMOBILE LIFT WAS INTENDED TO BE USED WITHOUT A 
PROTECTIVE DEVICE AND WHETHER WARNINGS WERE ADEQUATE) 

  
PRODUCTS LIABILITY. 

  
QUESTIONS OF FACT WHETHER AUTOMOBILE LIFT WAS INTENDED TO BE USED WITHOUT 

A PROTECTIVE DEVICE AND WHETHER WARNINGS WERE ADEQUATE. 
  

The Second Department determined plaintiff had raised questions of fact whether the automobile lift was defectively 
designed and whether there were inadequate warnings about its use. When the lift was originally shipped, there was a 
plastic cover over an opening which exposed the mechanism. The plastic cover was inexplicably missing. Two of plaintiff's 
fingers were partially amputated when plaintiff put his hand inside the hole. Although the manufacturer demonstrated the 
product was safe with the cover in place, plaintiff raised questions of fact in opposition, including a question whether the 
lift was intended to be used without the cover: 
  

Manufacturers may be held strictly liable for injuries caused by their products "because of a mistake in the 
manufacturing process, because of defective design or because of inadequate warnings regarding use of the 
product" ... . Furthermore, "[a] manufacturer has a duty to warn against latent dangers resulting from foreseeable 
uses of its product[s] of which it knew or should have known" ... . 

  
Here, the manufacturer made a prima facie showing of entitlement to judgment as a matter of law dismissing so 
much of the complaint as alleged products liability based upon a design defect. The manufacturer demonstrated 
that the lift was shipped with a plastic cover over the hole in the lift but the cover had been removed by the time of 
the accident ... . The manufacturer further demonstrated, prima facie, that, if the cover were in place, it would have 
prevented the plaintiff from placing his hand or other body parts inside the lift while the lift was in operation ... . 
However, in opposition, the plaintiff raised triable issues of fact as to whether the lift was defective at the time it was 
manufactured and sold, or whether a post-sale modification of the product rendered the otherwise safe product 
defective, and the modification was the proximate cause of the plaintiff's injuries ... . Among other things, the 
plaintiff raised a triable issue as to whether the lift was intended to be used without the plastic cover in place ... . 

  
With respect to the plaintiff's inadequate warning claim, the manufacturer failed to establish, prima facie, that it had 
adequately warned users of the hazards posed by operating the lift without the cover in place or, more broadly, the 
dangers of placing a hand or other body part in the hole while operating the lift ... . Singh v Gemini Auto Lifts, 
Inc., 2016 NY Slip Op 01826, 2nd Dept 3-16-16 
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PRODUCTS LIABILITY (EXPERT AFFIDAVIT RAISED QUESTION OF FACT WHETHER NAIL GUN WAS DEFECTIVELY 
DESIGNED)/DEFECTIVE DESIGN (PRODUCTS LIABILITY, EXPERT AFFIDAVIT RAISED QUESTION OF FACT WHETHER NAIL 

GUN WAS DEFECTIVELY DESIGNED) 

  
PRODUCTS LIABILITY. 

  
EXPERT AFFIDAVIT RAISED QUESTION OF FACT WHETHER NAIL GUN WAS DEFECTIVELY 

DESIGNED. 
  

The Fourth Department determined plaintiffs raised a question of fact whether a nail gun was defectively designed based 
upon an affidavit from an expert engineer. The nail gun could be operated in a "bump" mode where the nail is released 
when the tip of the gun comes into contact with a surface. And the nail gun could be operated by squeezing a trigger. 
Here the nail gun was in "bump" mode when it came into contact with plaintiff's head and a three-inch nail went into 
plaintiff's brain: 
  

Plaintiffs' expert opined to a reasonable degree of engineering certainty that the nail gun is defective "because it 
did not have[,] as a sole means of actuation, a full sequential trip trigger" and instead also provided for the option 
for a "contact trip" or a bump trigger. The expert explained that the center of gravity of the nail gun causes the 
operator to maintain a finger on the trigger when lowering the nine-pound gun, as was the case here; that the 
sequence of the use of the trigger to determine the mode of operation causes operator confusion as to which mode 
of operation is in use, which he opined happened here based upon the testimony of the employee that he thought 
the nail gun was in sequential fire mode; that government safety studies he reviewed found a much higher rate of 
injury when the nail gun was in the bump mode; and that tests he performed and studies he reviewed established 
that the utility of the bump mode does not outweigh the danger of its use because it is "only 10% faster" than the 
sequential fire mode ... . " Where, as here, a qualified expert opines that a particular product is defective or 
dangerous, describes why it is dangerous, explains how it can be made safer, and concludes that it is feasible to 
do so, it is usually for the jury to make the required risk-utility analysis' " ... . Terwilliger v Max Co., Ltd., 2016 NY 
Slip Op 02226, 4th Dept 3-25-16 

  
 

 
REAL PROPERTY 

 
REAL PROPERTY (EASEMENT BY PRESCRIPTION NOT CREATED, USE WAS PERMISSIVE NOT HOSTILE)/EASEMENTS 

(EASEMENT BY PRESCRIPTION NOT CREATED, USE WAS PERMISSIVE NOT HOSTILE) 

  
REAL PROPERTY. 

  
USE OF PLAINTIFF'S LAND WAS PERMISSIVE, NOT HOSTILE; EASEMENT BY PRESCRIPTION 

WAS NOT CREATED. 
  

Affirming the judgment pursuant to Real Property Actions and Proceedings Law (RPAPL) article 15, the Second 
Department determined plaintiff (Colin Realty) demonstrated the use of its land by neighboring property owners over the 
years was permissive, not hostile. Therefore no easement by prescription had been created and plaintiff could properly 
prohibit defendants' use of the land: 
  

"An easement by prescription is generally demonstrated by proof of the adverse, open and notorious, continuous, 
and uninterrupted use of the subject property for the prescriptive period" ... . In general, "where an easement has 
been shown by clear and convincing evidence to be open, notorious, continuous, and undisputed, it is presumed 
that the use was hostile, and the burden shifts to the opponent of the allegedly prescriptive easement to show that 
the use was permissive" ... . This presumption, however, does not arise "when the parties' relationship was one of 
neighborly cooperation or accommodation" ... . Similarly, the presumption of hostility is inapplicable when the use 
by the claimant is not "exclusive" ... . In this regard, " exclusivity' is not established where [a claimant's] use is in 
connection with the use of the owner and the general public" ... . 
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Here, while ... it appears undisputed that the defendants' traversing of Colin Realty's lot was open, notorious, and 
continuous for the prescriptive period, the court properly determined that the presumption of hostility did not arise. 
Fred Colin, the manager of Colin Realty, testified that he permitted such use to [defendant] Fradler and the public 
at large as a matter of willing accord and neighborly accommodation. He further explained how he had, over the 
years, protected Colin Realty's ownership interest when others had abused the permission he afforded. Colin 
Realty Co., LLC v Manhasset Pizza, LLC, 2016 NY Slip Op 01633, 2nd Dept 3-9-16 

  
 
 
 
 
 
  

REAL PROPERTY (RIGHT TO PARTITION IS NOT ABSOLUTE AND IS SUBJECT TO THE EQUITIES BETWEEN THE 
PARTIES)/PARTITION (REAL PROPERTY, RIGHT TO PARTITION IS NOT ABSOLUTE AND IS SUBJECT TO THE EQUITIES 

BETWEEN THE PARTIES) 

  
REAL PROPERTY. 

  
RIGHT TO PARTITION IS NOT ABSOLUTE AND IS SUBJECT TO THE EQUITIES BETWEEN THE 

PARTIES. 
  

The Second Department determined Supreme Court should not have granted plaintiff summary judgment in a partition 
action without holding a hearing. The right to partition is not absolute and the remedy is subject to the equities between 
the parties: 
  

"A person holding and in possession of real property as joint tenant or tenant in common, in which he [or she] has 
an estate of inheritance, or for life, or for years, may maintain an action for the partition of the property, and for a 
sale if it appears that a partition cannot be made without great prejudice to the owners (RPAPL 901[1]). The right to 
partition is not absolute, however, and while a tenant in common has the right to maintain an action for partition 
pursuant to RPAPL 901, the remedy is always subject to the equities between the parties" ... . Here, the Supreme 
Court implicitly acknowledged the above when it stated in its ... order that the parties were directed to appear for a 
conference "for purposes of finding a date for a trial of the issue of existence of equitable defenses to plaintiff's 
request for partition." Guo v Guo, 2016 NY Slip Op 01806, 2nd Dept 3-16-16 
  

 
 
 
 

REAL PROPERTY (1899 DEED COVENANT TO PROVIDE FREE ELECTRIC POWER TO DEFENDANT'S PREMISES RAN WITH 
THE LAND; HOWEVER THE IMPLIED DURATIONAL LIMITS ON THE COVENANT HAVE BEEN SURPASSED RENDERING IT 
UNENFORCEABLE)/DEEDS (1899 DEED COVENANT TO PROVIDE FREE ELECTRIC POWER TO DEFENDANT'S PREMISES 

RAN WITH THE LAND; HOWEVER THE IMPLIED DURATIONAL LIMITS ON THE COVENANT HAVE BEEN SURPASSED 
RENDERING IT UNENFORCEABLE)/COVENANT RUNNING WITH THE LAND (1899 DEED COVENANT TO PROVIDE FREE 

ELECTRIC POWER TO DEFENDANT'S PREMISES RAN WITH THE LAND; HOWEVER THE IMPLIED DURATIONAL LIMITS ON 
THE COVENANT HAVE BEEN SURPASSED RENDERING IT UNENFORCEABLE) 

  

REAL PROPERTY, DEEDS. 
  

1899 DEED COVENANT TO PROVIDE FREE ELECTRIC POWER TO DEFENDANT'S PREMISES 
RAN WITH THE LAND; HOWEVER THE IMPLIED DURATIONAL LIMITS ON THE COVENANT 

HAVE BEEN SURPASSED RENDERING IT UNENFORCEABLE. 
  

The Third Department, reversing Supreme Court, determined that a covenant in an 1899 deed to provide free power to 
the property now occupied by defendant Allied Healthcare Product (AHP) was no longer enforceable. The covenant was 
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precipitated by the building of a hydroelectric dam which cut off the water supply upon which the mills on the property now 
owned by AHP relied. The Third Department determined the covenant met all the requirements for running with the land. 
But the court went on to find that implied durational limits on the covenant have been surpassed: 
  

While the general requisites of an affirmative covenant running with the land have been met, that does not end the 
matter. "The affirmative covenant is disfavored in the law because of the fear that this type of obligation imposes an 
'undue restriction on alienation or an onerous burden in perpetuity'" ... . The power covenant has no express 
limitation on its duration, and "it may 'fall[] prey to the criticism that it creates a burden in perpetuity, and purports to 
bind all future owners, regardless of the use to which the land is put'" ... . AHP rightly points out that the power 
covenant may be implicitly "conditioned upon the continued existence of" a hydroelectric facility capable of 
supplying the required power to ongoing manufacturing at the mills ... . Suffice it to say, those conditions have only 
been intermittently met as historical matter and are not met now. The hydroelectric power facility was not in 
operation from 1994 to 2012 and, while AHP attempts to minimize the fact, there was not constant manufacturing 
activity at the mills over the course of the last century. The record further shows that the hydroelectric facility, for 
both technical and legal reasons, cannot supply consistent or usable electricity directly to the mills. To find that the 
power covenant remains enforceable under these circumstances would render it an "onerous burden in perpetuity" 
disfavored by the law, as it would reach beyond any implied durational requirements and overlook the very real 
changes in the hydroelectric facility and the manner for distributing electricity that defeat the original purpose of the 
power covenant ... . This result cannot be countenanced and, as such, the power covenant is 
unenforceable. Niagara Mohawk Power Corp. v Allied Healthcare Prods., Inc., 2016 NY Slip Op 02504, 3rd 
Dept 3-31-16 
 

 
REAL PROPERTY TAX LAW 

 
REAL PROPERTY TAX LAW (ALLEGED ZONING VIOLATION DID NOT WARRANT AUTOMATIC REMOVAL OF TAX-EXEMPT 

STATUS)/ZONING (ALLEGED ZONING VIOLATION DID NOT WARRANT AUTOMATIC REMOVAL OF TAX-EXEMPT STATUS)/TAX-
EXEMPT STATUS (REAL PROPERTY, ALLEGED ZONING VIOLATION DID NOT WARRANT AUTOMATIC REMOVAL OF TAX-

EXEMPT STATUS) 

  
REAL PROPERTY TAX LAW. 

  
ALLEGED ZONING VIOLATION DID NOT AUTOMATICALLY WARRANT REMOVAL OF TAX-

EXEMPT STATUS; TOWN'S SUMMARY JUDGMENT MOTION SHOULD NOT HAVE BEEN 
GRANTED. 

  
The Second Department, reversing Supreme Court, determined an alleged zoning violation, for which plaintiff property 
owner had never been cited, did not justify automatic removal of plaintiff's tax-exempt status. Therefore, defendant-town's 
motion for summary judgment should not have been granted. The property had been tax-exempt for years as low-income 
property. The alleged zoning violation, i.e. that the plaintiff had more than two residential apartments, was not 
incompatible with the tax-exempt use. Therefore, the alleged zoning violation could not justify automatic removal of the 
tax-exempt status: 
  

... [E]ven assuming that a zoning violation had been sufficiently established, the defendants have failed to articulate 
why such a violation, under the particular circumstances presented, should result in the loss of the plaintiff's tax 
exemption. Not all violations of law automatically result in the loss of a tax exemption ... . "The concern of the taxing 
authority is not with the observance or non-observance by plaintiff of regulatory provisions relating to a specific 
building, but to the use to which the real property as an entity is or is intended to be devoted" ... . 

  
This is not a case in which the applicable zoning regulation is incompatible with the occupant's tax-exempt use ... . 
In such cases, the rationale for denying the tax exemption is simple and clear, as compliance with both the tax-
exempt use and the zoning regulation is impossible. Here, by contrast, the tax-exempt use of providing residential 
housing to low-income tenants is consonant with the property's permitted use as a two-family dwelling. Under these 
circumstances, the defendants have failed to establish, prima facie, that the nature of the alleged violation (i.e., that 
the plaintiff had more than two residential apartments) can serve as a valid legal basis for denying the property tax 
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exemption ... . Community Humanitarian Assn., Inc. v Town of Ramapo, 2016 NY Slip Op 01458, 2nd Dept 3-
2-16 

  
 
 
 
 
 

REAL PROPERTY TAX LAW (PURCHASE PRICE OF GOLF COURSE NOT PROPER VALUATION FOR TAX PURPOSES, PRICE 
REFLECTED POTENTIAL VALUE OF LAND AS DEVELOPED)/PROPERTY TAX ASSESSEMENT (PURCHASE PRICE OF GOLF 

COURSE NOT PROPER VALUATION FOR TAX PURPOSES, PRICE REFLECTED POTENTIAL VALUE OF LAND AS DEVELOPED) 

  

REAL PROPERTY TAX LAW. 
  

PURCHASE PRICE OF GOLF COURSE NOT PROPER VALUATION FOR TAX PURPOSES, 
PURCHASE PRICE REFLECTED POTENTIAL VALUE OF THE LAND AS DEVELOPED. 
  

The Second Department, reversing (modifying) Supreme Court, determined the recent sales price of a golf course was 
not the proper benchmark for valuing the property for tax purposes. The $12,000,000 purchase price reflected the 
potential value of the land as developed: 
  

"[T]he purchase price set in the course of an arm's length transaction of recent vintage, if not explained away as 
abnormal in any fashion, is evidence of the highest rank' to determine the true value of the property at that time" 
... . However, improved property must be assessed based on its current condition and use (see RPTL 302[1]...). 
"Property is assessed for tax purposes according to its condition on the taxable status date, without regard to future 
potentialities or possibilities and may not be assessed on the basis of some use contemplated in the future"... . 
Accordingly, in the context of a tax certiorari proceeding involving improved land, a recent sales price that was 
based upon speculation for future development, rather than continuation of the property's current use, is not a 
proper indicator of value (see RPTL 302[1]...). 

  
Here, the evidence at trial established that the subject property was purchased for future residential development 
that had not yet occurred, and the sales price was based upon this residential development potential. Accordingly, 
the Supreme Court's adoption of the recent sales price as the valuation of the property for assessment purposes 
was in error ... . Matter of Hampshire Recreation, LLC v Board of Assessors, 2016 NY Slip Op 01847, 2nd 
Dept 3-16-16 
  

 
RETIREMENT AND SOCIAL SECURITY LAW 

 
 

RETIREMENT AND SOCIAL SECURITY LAW (POLICE OFFICERS INJURY DURING HURRICANE SANDY RESCUE OPERATIONS 
DID NOT RESULT FROM AN ACCIDENT WITHIN THE MEANING OF THE RETIREMENT AND SOCIAL SECURITY LAW)/POLICE 

OFFICERS (INJURY DURING HURRICANE SANDY RESCUE OPERATIONS DID NOT RESULT FROM AN ACCIDENT WITHIN THE 
MEANING OF THE RETIREMENT AND SOCIAL SECURITY LAW) 

  
RETIREMENT AND SOCIAL SECURITY LAW, POLICE OFFICERS. 

  
INJURY DURING HURRICANE SANDY RESCUE OPERATIONS DID NOT RESULT FROM AN 

ACCIDENT WITHIN THE MEANING OF THE RETIREMENT AND SOCIAL SECURITY LAW. 
  

The Third Department, over a two-justice dissent, determined petitioner police officer was not injured in an "accident" 
within the meaning of the Retirement and Social Security Law, and therefore was not entitled to accidental disability 
retirement benefits. The officer was injured during Hurricane Sandy when he entered an unstable house to rescue people 
inside: 
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For the purposes of Retirement and Social Security Law § 363, an injury that results from "a risk of the work 
performed" is not an accident ... . Consistent with this principle, this Court has long recognized that police officers 
face many substantial risks in the regular course of their duties that are inherent to the work that they perform... .  

  
According to petitioner, he was considered a first responder to emergency calls and had a duty to assist injured 
persons. The Uniform Police Officer Job Description that governed petitioner's job confirmed petitioner's testimony 
to the extent that it dictated that his professional responsibilities included "[a]ssist[ing] any injured 
persons." Petitioner acknowledged that, due to the hurricane, his supervisors had impressed upon him that his 
professional duty extended to responding to emergency calls involving life and limb. Petitioner explained that he 
answered a call regarding occupants of a house who were trapped due to a tree falling onto and through the home. 
Petitioner acknowledged that, when he arrived, the home was not a stable structure and debris was still falling, but 
he explained that he had to go in to help the trapped occupants. Petitioner was thereafter injured while throwing 
debris off of the trapped occupants and while holding up debris that continued to fall during that rescue effort. 
Accordingly, a reasonable conclusion to draw from the record is that the threat that compelled petitioner's response 
as a police officer and first responder — the dangerous condition in the home — was the same threat that 
ultimately caused petitioner's injuries. Matter of Kelly v DiNapoli, 2016 NY Slip Op 02132, 3rd Dept 3-24-16 

  
 
 

TRUSTS AND ESTATES 
 
 

TRUSTS AND ESTATES (QUESTION OF FACT RAISED WHETHER LOST WILL WAS REVOKED)/WILLS (QUESTION OF FACT 
RAISED WHETHER LOST WILL WAS REVOKED) 

  

TRUSTS AND ESTATES. 
  

QUESTION OF FACT RAISED WHETHER DECEDENT REVOKED A LOST WILL. 
  

The Second Department determined summary judgment should not have been granted in favor of objectants to the 
probate of a will. The original will could not be found, but copies were in a folder decedent told his home aide about. There 
was, therefore, a question of fact raised about whether the will had been revoked: 
  

When a will previously executed and in the testator's possession cannot be found after the death of the testator, a 
presumption arises that the will was revoked by the testator ... . This legal presumption may be overcome, and the 
lost will admitted to probate, if the will's proponent establishes that the will was not revoked by the testator during 
his or her lifetime (see SCPA 1407[1]...). * * * 

  
... [E]vidence that, shortly before his death, the decedent showed the blue binder to the home health aide and 
stated that it contained his will and that it was kept in a certain location, which the decedent was thereafter unable 
to access due to his declining health, and where several copies of the will were later found after his death, was 
sufficient to raise an issue of fact regarding the presumption of revocation of his will, thereby precluding an award 
of summary judgment to the objectants on the issue of revocation ... . Matter of Marotta, 2016 NY Slip Op 01491, 
2nd Dept 3-2-16 
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TRUSTS AND ESTATES (PETITIONERS DID NOT DEMONSTRATE RESPONDENT HELD ASSETS OF THE ESTATE, PETITION 
FOR DISCOVERY PURSUANT TO SCPA 2103 PROPERLY DENIED)/SURROGATE'S COURT PROCEDURE ACT (PETITIONERS 
DID NOT DEMONSTRATE RESPONDENT HELD ASSETS OF THE ESTATE, PETITION FOR DISCOVERY PURSUANT TO SCPA 

2103 PROPERLY DENIED) 

  

TRUSTS AND ESTATES. 
  

PETITION SEEKING DISCOVERY BASED UPON THE ALLEGATION RESPONDENT HELD 
ASSETS OF THE ESTATE PROPERLY DENIED, PETITIONERS DID NOT MEET THEIR INITIAL 

BURDEN. 
  

After carefully considering all the allegations (not summarized here), the Third Department determined the petitioners 
(children of the decedent) did not meet their burden of showing respondent (another child of the decedent who had lived 
with decedent) held any property which was an asset of the estate. The petition seeking discovery pursuant to Surrogate's 
Court Procedure Act (SCPA) 2103 was therefore properly denied: 
  

SCPA 2103 establishes a discovery procedure by which a fiduciary can identify and recover estate assets held by 
a third party ... . The fiduciary bears the burden to prove that property held by a respondent is an estate asset; only 
when that obligation has been satisfied does the burden shift to the respondent to prove the proper disposition of 
the disputed property. We agree with Surrogate's Court that petitioners did not satisfy this initial burden and failed 
to establish grounds for further inquiry. Dwyer v Valachovic, 2016 NY Slip Op 01542, 3rd Dept 3-3-16 

  
 
 
 
 
 
  
TRUSTS AND ESTATES (LETTERS TESTAMENTARY PROPERLY REVOKED WITHOUT A HEARING)/LETTERS TESTAMENTARY 

(PROPERLY REVOKED WITHOUT A HEARING) 
  

TRUSTS AND ESTATES. 
  

LETTERS TESTAMENTARY PROPERLY REVOKED WITHOUT A HEARING. 
  

The Second Department determined Surrogate's Court properly revoked letters testamentary without a hearing based 
upon undisputed proof the administrators were in conflict with each other, improvidently managed the property and failed 
to abide by the terms of a so-ordered stipulation: 
  

The removal of a fiduciary pursuant to SCPA 711 and 719 is equivalent to a judicial nullification of the testator's 
choice and may only be decreed when the grounds set forth in the relevant statutes have been clearly established 
... . The Surrogate may remove a fiduciary without a hearing only where the misconduct is established by 
undisputed facts or concessions, where the fiduciary's in-court conduct causes such facts to be within the court's 
knowledge, or where facts warranting an amendment of letters are presented to the court during a related 
evidentiary proceeding ... . Thus, revoking a fiduciary's letters without a hearing pursuant to SCPA 719 will 
constitute an abuse of discretion where the facts are disputed, where conflicting inferences may be drawn 
therefrom, or where there are claimed mitigating facts that, if established, would render summary removal an 
inappropriate remedy ... . Matter of Kaufman, 2016 NY Slip Op 01849, 2nd Dept 3-16-16 
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UNEMPLOYMENT INSURANCE 
  
 

UNEMPLOYMENT INSURANCE (PROMOTIONAL SALES MODEL WAS AN EMPLOYEE) 

  

UNEMPLOYMENT INSURANCE. 
  

PROMOTIONAL SALES MODEL WAS AN EMPLOYEE. 
  

The Third Department determined claimant, a promotional sales model who distributed samples of products and free 
merchandise for the clients of Preston, was an employee of Preston entitled to unemployment insurance benefits: 
  

Here, Preston directed potential promotional sales models to fill out an application and to provide references. 
Preston established the pay rates, paid claimant directly regardless of whether a client paid Preston and, at times, 
reimbursed claimant for certain travel or incidental expenses. Preston determined the time, date and location of the 
promotional events, as well as the particular products that claimant would be required to distribute at the events ... . 
Prior to a promotional event, Preston's managers instructed claimant to dress appropriately ... and not to distribute 
products at the events that were not being promoted. The managers also explained what was expected of her at 
the event and informed her of what she should say at the events about the clients' products. If claimant could not 
report for a scheduled event or complete her shift, she was expected to contact a manager at Preston. Following 
an event, she was expected to fill out a Preston "recap form" summarizing her time spent at and information about 
the event, and she was required to submit the form to a manager at Preston. While claimant could and did work for 
other companies, she did not maintain her own business for promotional sales marketing. On occasion, Preston 
would contact its clients to review and critique claimant's work at the promotional events, and Preston directly 
handled clients' complaints ... . Matter of Waggoneer (Preston Leasing Corp.--Commissioner of Labor), 2016 
NY Slip Op 01707, 3rd Dept 3-10-16 

  
  
  
  
  
  
  

UNEMPLOYMENT INSURANCE (CRISIS COUNSELOR WAS AN EMPLOYEE) 

  

UNEMPLOYMENT INSURANCE. 
  

CRISIS COUNSELOR WAS AN EMPLOYEE. 
  

The Third Department determined a counselor (called a "specialist") who worked for Crisis Care Network (CCN), a 
provider of crisis intervention services to employers which have experienced tragedies, was an employee entitled to 
unemployment insurance benefits. CCN contracts with an employer's designated employee assistance program (EAP): 
  

... [A]fter contracting with an EAP, CCN recruits specialists from its self-created database and screens them to 
ensure that they have the qualifications required by the EAP. If a specialist has the proper qualifications, CCN 
offers that individual the assignment at a set hourly rate of pay. If accepted, as in claimant's case, the parties enter 
into a written agreement governing that particular assignment and CCN informs the specialist, based upon 
instructions from the EAP, of the date, time and location that the specialist is to report. While on assignment, the 
specialist must represent that he or she is from the EAP and is not permitted to solicit clients, although there is no 
prohibition against a specialist otherwise engaging in private practice or working for CCN's competitors. Except in 
very limited circumstances, CCN pays specialists within 45 days after services are rendered upon the submission 
of the proper paper work by the specialist regardless of whether it has yet been paid by the EAP, and CCN also 
provides reimbursement for travel expenses. CCN also provides voluntary training. If a specialist is unable to report 
to an assignment, he or she must notify CCN and cannot select a replacement. Furthermore, CCN provides 
specialists with informational handouts to be used on assignments, as well as professional guidelines that are 
based upon the expectations of the EAP, and the specialists must provide reports summarizing the counseling 
sessions per the requirements of the EAP. Matter of Torres (Crisis Care Network, Inc.--Commissioner of 
Labor), 2016 NY Slip Op 01710, 3rd Dept 3-10-16 
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UNEMPLOYMENT INSURANCE (PART-TIME BOOKKEEPER WAS AN EMPLOYEE) 
  

UNEMPLOYMENT INSURANCE. 
  

PART-TIME BOOKKEEPER WAS AN EMPLOYEE. 
  

The Third Department determined claimant, a part-time bookkeeper for AIS, was an employee entitled to unemployment 
insurance benefits: 
  

Here, claimant responded to a job advertisement placed by AIS, submitted a resume and was interviewed by AIS's 
office manager. She was hired at an agreed-upon hourly wage and performed her duties at AIS, where she shared 
an office with the clinical director and was provided with a computer, bookkeeping software, an email account and 
a key to the office. Although she was not required to work a set schedule, claimant testified that she was expected 
to work a total of 24 hours per week. She was also expected to notify AIS of the specific hours that she would be 
working each week and submit documentation detailing her hours, which had to be reviewed and approved by the 
clinical director in order to receive payment. She was paid by means of a biweekly paycheck, although payroll 
taxes were not deducted. In addition, she was required to attend staff meetings when they dealt with business-
related matters, and she interacted with both AIS personnel as well as its outside certified public accountant 
regarding such matters. In our view, the foregoing illustrates that AIS retained sufficient control over claimant's 
work to be considered her employer... . Matter of Stewart (American Inst. for Stuttering--Commissioner of 
Labor), 2016 NY Slip Op 01720, 3rd Dept 3-10-16 

 

 

 

 

 
UNEMPLOYMENT INSURANCE (CLAIMANT DID NOT PROVOKE HER DISCHARGE) 

  

UNEMPLOYMENT INSURANCE. 
  

CLAIMANT DID NOT PROVOKE HER DISCHARGE AND IS THEREFORE ENTITLED TO 
BENEFITS. 

  
The Third Department determined claimant was entitled to unemployment insurance benefits because attempted in good 
faith to comply with the residency requirement for her position with the city and therefore did not provoke her discharge: 
  

"Provoked discharge . . . is a narrowly drawn legal fiction designed to apply where an employee voluntarily 
engages in conduct which transgresses a legitimate known obligation and leaves the employer no choice but to 
discharge him [or her]" ... . "Whether [a] claimant's actions constituted a voluntary leaving of employment without 
good cause by provoking his [or her] discharge is a factual determination for the [B]oard" ... . Here, claimant's 
testimony established that she began living with her cousin in an apartment in New York City in an attempt to 
comply with the employer's residency requirements, as well as to accommodate her school schedule. Although 
claimant also spent time with her husband in an apartment outside New York City, the employer acknowledged that 
an individual could maintain more than one residence, even if one was outside New York City, and still be in 
compliance with the residency requirement. Claimant pays her cousin money to live in the apartment and to help 
offset expenses, and she receives mail at that address, including bank account and credit card statements. 
Claimant also pays New York City income taxes. Moreover, claimant testified that, because she did not fully 
understand the residency requirement, she inquired to both her supervisor and the employer's personnel 
department as to whether she was considered to be in compliance with the necessary requirement; however, those 
inquiries went unanswered. Under these circumstances, substantial evidence supports the Board's finding that 
claimant did not voluntarily engage in conduct that transgressed the employer's mandate so as to find that she 
provoked her discharge ... . Matter of Rosseychuk (City of New York--Commissioner of Labor), 2016 NY Slip 
Op 01885, 3rd Dept 3-17-16 
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UNEMPLOYMENT INSURANCE (NEWPAPER CARRIER WAS AN EMPLOYEE ENTITLED TO BENEFITS) 

  

UNEMPLOYMENT INSURANCE. 
  

NEWSPAPER CARRIER WAS AN EMPLOYEE ENTITLED TO BENEFITS. 
  

The Third Department determined claimant, who delivered newspapers for CFHI using her own car, was an employee 
entitled to unemployment benefits. Claimant ended her contract because of problems with her car: 
  

Here, claimant responded to a newspaper advertisement soliciting motor route carriers and was retained by CFHI 
after meeting with its district manager. Claimant signed an independent contractor distributor agreement that (1) 
assigned her specific routes, (2) required her to furnish her own vehicle with proof of insurance, (3) set forth 
specific rates governing her compensation, (4) required her to deliver newspapers in a dry condition by specified 
times, (5) imposed a penalty upon her if CFHI had to make a delivery due to a subscriber complaint, and (6) 
provided for termination of the contract by CFHI in the event that claimant received more than 10 subscriber 
complaints. Although no formal training was provided by CFHI, its district manager reviewed a checklist with 
claimant containing detailed information that she needed to know to perform her duties. In addition, CFHI provided 
claimant with optional property damage and personal injury insurance for purchase through an independent carrier, 
made available supplies, such as rain bags and rubber bands, for claimant to purchase, prohibited claimant from 
placing any inserts or other materials in the newspapers to be delivered and fielded customer complaints before 
referring them to claimant. As in many of the other newspaper delivery carrier cases, the record as a whole 
contains substantial evidence to support the conclusion that CFHI retained a sufficient indicia of control over the 
performance of claimant's duties to establish the existence of an employment relationship ... . Matter of 
Rosenfelder (Community First Holdings, Inc.--Commissioner of Labor), 2016 NY Slip Op 01888, 3rd Dept 3-
17-16 
  
  
  

WORKER’S COMPENSATION LAW 
 

WORKERS' COMPENSATION LAW (CARRIER'S INABILITY TO CONDUCT AN INDEPENDENT MEDICAL EXAMINATION OF 
CLAIMANT WARRANTED SUSPENSION OF COMPENSATION PAYMENTS)/INDEPENDENT MEDICAL EXAMINATION 

(IME) (WORKERS' COMPENSATION, CARRIER'S INABILITY TO CONDUCT AN INDEPENDENT MEDICAL EXAMINATION OF 
CLAIMANT WARRANTED SUSPENSION OF COMPENSATION PAYMENTS) 

  

WORKERS' COMPENSATION LAW. 
  

CARRIER'S INABILITY TO CONDUCT AN INDEPENDENT MEDICAL EXAMINATION OF 
CLAIMANT WARRANTED SUSPENSION OF COMPENSATION PAYMENTS. 

  
The Third Department determined the carrier's inability to conduct an independent medical examination (IME) of claimant, 
ostensibly due to claimant's medical restrictions, warranted suspending claimant's compensation payments: 
  

... [W]e note that "refusal by the claimant to submit to [an IME] at such time or times as may reasonably be 
necessary in the opinion of the [B]oard, shall bar the claimant from recovering compensation for any period during 
which he or she has refused to submit to such examination" (Workers' Compensation Law § 13-a [4] [b]). Whether 
suspending compensation payments on account of a claimant's attempt to frustrate a carrier's right to engage in an 
IME is a question of fact for the Board to resolve ... . Here, there are opposing views as to why claimant did not 
submit to an IME. It was within the Board's purview to credit the carrier's assertion that it has engaged in 
extraordinary efforts to schedule the IME ... and that such efforts were thwarted by claimant's perpetual requests 
and demands of rescheduling and relocating the IME ... . As such, we find that substantial evidence supports the 
Board's finding that claimant frustrated the carrier's right to engage an independent consultant by unreasonably 
refusing to attend an IME so as to warrant suspension of her benefits (see Workers' Compensation Law § 13-a [4] 
[b]...). Matter of Duncan v John Wiley & Sons, Inc., 2016 NY Slip Op 01881, erd Dept 3-17-16 
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WORKERS' COMPENSATION (STATUTORY PRESUMPTION INJURY AROSE FROM EMPLOYMENT DID NOT CREATED A 

PRESUMPTION THE ACCIDENT HAD HAPPENED) 
  

WORKER'S COMPENSATION LAW. 
  

STATUTORY PRESUMPTION THAT UNWITNESSED ACCIDENT AROSE FROM EMPLOYMENT 
DID NOT CREATE A PRESUMPTION THE ACCIDENT HAD HAPPENED, DENIAL OF CLAIM 

AFFIRMED. 
  

The Third Department determined there was insufficient evidence to support claimant's allegation he was injured in an 
accident which no one witnessed and for which claimant did not seek immediate attention medical attention. The court 
noted that the presumption that unwitnessed accidents arose from employment did not create a presumption that an 
accident had happened: 
  

... Workers' Compensation Law § 21, "which affords a presumption that an unwitnessed or unexplained workplace 
accident arose out of the injured person's employment, . . . cannot be utilized to demonstrate that an accident 
occurred in the first place"... . Matter of Siennikov v Professional Grade Constr., Inc., 2016 NY Slip Op 01889, 
3rd Dept 3-17-16 

  
  
  

ZONING 
  

 
ZONING (USE VARIANCE, NO RATIONAL BASIS FOR GRANTING USE VARIANCE TO CONSTRUCT CAR WASH; PARTY 

SEEKING VARIANCE IS ENTITLED TO REASONABLE RETURN BUT NOT THE MOST PROFITABLE RETURN)/LAND USE (USE 
VARIANCE, NO RATIONAL BASIS FOR GRANTING USE VARIANCE TO CONSTRUCT CAR WASH; PARTY SEEKING VARIANCE 
IS ENTITLED TO REASONABLE RETURN BUT NOT THE MOST PROFITABLE RETURN)/USE VARIANCE (NO RATIONAL BASIS 
FOR GRANTING USE VARIANCE TO CONSTRUCT CAR WASH; PARTY SEEKING VARIANCE IS ENTITLED TO REASONABLE 

RETURN BUT NOT THE MOST PROFITABLE RETURN) 

  
ZONING, LAND USE. 

  
NO RATIONAL BASIS FOR GRANTING USE VARIANCE TO CONSTRUCT CAR WASH; PARTY 

SEEKING VARIANCE IS ENTITLED TO REASONABLE RETURN BUT NOT THE MOST 
PROFITABLE RETURN. 

  
The Second Department determined Supreme Court properly annulled a use variance granted to allow the construction of 
a car wash. The court explained the analytical criteria: 
  

"To qualify for a use variance premised upon unnecessary hardship there must be a showing that (1) the property 
cannot yield a reasonable return if used only for permitted purposes as currently zoned, (2) the hardship resulted 
from unique characteristics of the property, (3) the proposed use would not alter the character of the neighborhood, 
and (4) the alleged hardship was not self-created" ... . 

  
With regard to the first element, "[i]t is well settled that a landowner who seeks a use variance must demonstrate 
factually, by dollars and cents proof, an inability to realize a reasonable return under existing permissible uses'" ... . 
* * * The ... parties did not ... submit any actual financial information, such as the original purchase price of the 
property, the expenses and carrying costs of the property, the present value of the property, the taxes, the amount 
of any mortgages or other encumbrances, the amount of income presently realized, if any, or an estimate as to 
what a reasonable return on the entire property or any portion should be ... . 

  
Entitlement to a use variance is not established merely by proof that the proposed use would be more profitable 
than a smaller scaled project not requiring a use variance .. . The ... parties are entitled to a reasonable return, not 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_01889.htm
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the most profitable return ... . Thus, the Supreme Court properly found that the ZBA's determination that the Splash 
parties established unnecessary hardship was arbitrary and capricious since it does not have a rational basis in the 
record ... . Matter of DeFeo v Zoning Bd. of Appeals of Town of Bedford, 2016 NY Slip Op 02082, 2nd Dept 3-
23-16 
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ADMINISTRATIVE LAW (COA) 
 

ADMINSITRATIVE LAW (NYS OFFICE OF PARKS, RECREATION AND HISTORIC PRESERVATION DID NOT EXCEED ITS 
AUTHORITY WHEN IT PROHIBITED SMOKING IN SOME SMALL PARKS WITHIN NEW YORK CITY AND ON A SMALL 

PERCENTAGE OF THE 330,000-ACRE PARK SYSTEM)/STATE PARKS (NYS OFFICE OF PARKS, RECREATION AND HISTORIC 
PRESERVATION DID NOT EXCEED ITS AUTHORITY WHEN IT PROHIBITED SMOKING IN SOME SMALL PARKS WITHIN NEW 

YORK CITY AND ON A SMALL PERCENTAGE OF THE 330,000-ACRE PARK SYSTEM)/SMOKING PROHIBITION (NYS OFFICE OF 
PARKS, RECREATION AND HISTORIC PRESERVATION DID NOT EXCEED ITS AUTHORITY WHEN IT PROHIBITED SMOKING IN 

SOME SMALL PARKS WITHIN NEW YORK CITY AND ON A SMALL PERCENTAGE OF THE 330,000-ACRE PARK SYSTEM) 

  
ADMINISTRATIVE LAW. 

  
NYS OFFICE OF PARKS, RECREATION AND HISTORIC PRESERVATION DID NOT EXCEED ITS 

AUTHORITY WHEN IT PROHIBITED SMOKING IN SOME SMALL PARKS WITHIN NEW YORK 
CITY AND ON A SMALL PERCENTAGE OF THE 330,000-ACRE PARK SYSTEM. 

  
The Court of Appeals, in a full-fledged opinion by Judge Fahey, determined the NYS Office of Parks, Recreation and 
Historic Preservation (OPRHP) did not exceed its authority when it prohibited smoking in seven small parks in New York 
City and in less than five percent of the 330,000-acre state park system. The court went through the factors outlined in 
Boreali v Axelrod, 71 NY2d 1, which were described as follows: 
  

… [Under Boreali] the circumstances to be considered are whether (1) “the agency did more than 86ncrimi[e] costs 
and benefits according to preexisting guidelines,’ but instead made value judgments entail[ing] difficult and complex 
choices between broad policy goals’ to resolve social problems” … ; (2) “the agency merely filled in details of a 
broad policy or if it wrote on a clean slate, creating its own comprehensive set of rules without benefit of legislative 
guidance’ “ …; (3) “the legislature has unsuccessfully tried to reach agreement on the issue, which would indicate 
that the matter is a policy consideration for the elected body to resolve” …; and (4) “the agency used special 
expertise or competence in the field to develop the challenged regulation[]” … .  
  
Our statement of the relevant principles of law does not end with the articulation of the Boreali factors. Those 
considerations, we have observed, are not to be applied rigidly … . In fact, they “are not mandatory, need not be 
weighed evenly, and are essentially guidelines for conducting an analysis of an agency’s exercise of power” … . 
Indeed, “we treat the circumstances as overlapping, closely related factors that, taken together, support the 
conclusion that an agency has crossed th[e] line [into legislative territory]” … . We also “center [any Boreali 
analysis] on the theme that it is the province of the people’s elected representatives, rather than appointed 
administrators, to resolve difficult social problems by making choices among competing ends’ “… . Matter of NYC 
C.L.A.S.H., Inc. v New York State Off. Of Parks, Recreation & Historic Preserv., 2016 NY Slip Op 02479, 
CtApp 3-31-16 
  

 

 

 

 

 

 

 

 

 

COURT OF APPEALS 
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CRIMINAL LAW (COA) 
 

 
CRIMINAL LAW (EXIGENT CIRCUMSTANCES, A CONCERN FOR OFFICER SAFETY, JUSTIFIED WARRANTLESS SEARCH OF 

BACKPACK)/SEARCHES AND SEIZURES (EXIGENT CIRCUMSTANCES, A CONCERN FOR OFFICER SAFETY, JUSTIFIED 
WARRANTLESS SEARCH OF BACKPACK) 

  
CRIMINAL LAW. 

  
EXIGENT CIRCUMSTANCES JUSTIFIED WARRANTLESS SEARCH OF A BACKPACK. 

  
The Court of Appeals determined the warrantless search of appellant’s backpack when appellant was handcuffed and 
seated in the police car was justified by exigent circumstances. Prior to searching the backpack, the officer had 
determined the presence of a weapon by feel. It is not clear from the facts described how “exigent circumstances”---
stemming from a legitimate concern for officer safety---arose after the appellant was handcuffed: 
  

When the touching revealed the shape of a gun in the bag, appellant was arrested. Appellant became agitated and 
upset, and resisted being handcuffed, such that two officers were required to handcuff him. Notably, the officers 
knew that on the occasion of appellant’s prior arrest he had started to walk away while being handcuffed. By this 
time, a crowd had gathered, yelling at the officers, who placed appellant in their police vehicle. Once in the vehicle, 
one of the officers opened and searched the backpack. He found what was later confirmed to be an air pistol. 
Significantly, the unmarked police vehicle had no partition, and the officer who searched the bag was seated next 
to appellant on the back seat. 

  
In these circumstances, there is record support for the conclusion that the officers reasonably believed that 
appellant might gain possession of a weapon, so that exigent circumstances — a legitimate concern about the 
safety of the arresting officers — justified the warrantless search of appellant’s backpack. Matter of Kenneth 
S., 2016 NY Slip Op 02123, CtApp 3-24-16 

 
 
 
 
  

 
CRIMINAL LAW (ALLOWING CLERK TO EVALUATE JURORS’ REQUESTS TO BE EXCUSED ON HARDSHIP GROUNDS WAS 

NOT A MODE OF PROCEEDINGS ERROR)/APPEALS (CRIMINAL LAW, ALLOWING CLERK TO EVALUATE JURORS’ REQUEST 
TO BE EXCUSED FROM SITTING ON HARDSHIP GROUNDS WAS NOT A MODE OF PROCEEDINGS ERROR)/ATTORNEYS 

(FAILURE TO OBJECT TO PROSECUTOR’S APPEAL TO GENDER BIAS DID NOT CONSTITUTE INEFFECTIVE 
ASSISTANCE)/INEFFECTIVE ASSISTANCE OF COUNSEL (FAILURE TO OBJECT TO PROSECUTOR’S APPEAL TO GENDER 

BIAS DID NOT CONSTITUTE INEFFECTIVE ASSISTANCE) 

  
CRIMINAL LAW, APPEALS, ATTORNEYS. 

  
PROCEDURE USED TO EXCUSE PROSPECTIVE JURORS ON HARDSHIP GROUNDS WAS 

NOT A MODE OF PROCEEDINGS ERROR; FAILURE TO OBJECT TO PROSECUTOR’S APPEAL 
TO GENDER BIAS DID NOT CONSTITUTE INEFFECTIVE ASSISTANCE. 

  
The Court of Appeals, in a full-fledged opinion by Judge Pigott, over an extensive dissenting opinion by Judge Rivera, 
determined the procedure used by the trial judge to excuse prospective jurors on hardship grounds was not a mode of 
proceedings error warranting reversal in the absence of preservation. At the outset of jury selection, the judge told the 
prospective jurors the trial might take five days. Anyone who felt they could not sit for five days was then allowed to leave 
the courtroom with the clerk who would evaluate the extent of the hardship.  The Court of Appeals held the hardship 
questioning occurred prior to formal voir dire and did not concern a prospective juror’s fitness to serve, thereby 
distinguishing cases where the judge was absent during formal voir dire. The Court of Appeals further determined defense 
counsel’s failure to object to the prosecutor’s remarks in summation which appealed to gender bias did not constitute 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02123.htm
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ineffective assistance of counsel. The defendant in this assault /burglary case was a woman, as was the victim. The 
victim’s boyfriend was the father of defendant’s children. To counter the defendant’s argument that the attacker was a 
male, the prosecutor told the jury the case was about “jealousy” and “obsession” and “only a woman” would inflict “this 
kind of injury.” With respect to the juror-hardship issue, the court explained: 

  
Preservation is particularly important in a case like this because the defense, faced with the prospect that certain 
prospective jurors were claiming that they were unable to serve due to hardship, may very well have made a 
strategic decision not to challenge the procedure because he did not want to risk having those prospective jurors 
end up on the jury when it became apparent that they did not wish to serve. If defense counsel had an objection to 
the procedure employed by the trial court, he should have voiced it so that the court could have corrected any 
alleged error. People v King, 2016 NY Slip Op 02278, CtApp 3-29-16 
  
  
  
  
 
 
  

CRIMINAL LAW (REDACTED STATEMENT OF CO-DEFENDANT IMPLICATED DEFENDANT IN VIOLATION OF BRUTON RULE, 
CONVICTION REVERSED)/EVIDENCE (CRIMINAL LAW, REDACTED STATEMENT OF CO-DEFENDANT IMPLICATED 

DEFENDANT IN VIOLATION OF BRUTON RULE, CONVICTION REVERSED)//BRUTON RULE (CRIMINAL LAW, REDACTED 
STATEMENT OF CO-DEFENDANT IMPLICATED DEFENDANT IN VIOLATION OF BRUTON RULE, CONVICTION REVERSED) 

  

CRIMINAL LAW, EVIDENCE. 
  

REDACTED STATEMENT OF CO-DEFENDANT IMPLICATED DEFENDANT IN VIOLATION OF 
BRUTON RULE, CONVICTION REVERSED. 

  
The Court of Appeals, in a full-fledged opinion by Judge Stein, over a two-judge dissenting opinion, determined the 
redacted statement of a co-defendant (Villanueva), in its written form, left no doubt that the statement implicated 
defendant in this gang-assault murder case.  The error was not harmless and defendant’s conviction was therefore 
reversed: 
  

… [T]he written statement was not “effectively redacted so that the jury would not interpret its admissions as 
incriminating the nonconfessing defendant[s]” … . Rather, the statement, with large, “blank [spaces] prominent on 
its face, . . . ‘facially 88ncriminate[ed]’” a codefendant because it “involve[d] inferences that a jury ordinarily could 
make immediately, even were the confession the very first item introduced at trial” … . Any juror “wonder[ing] to 
whom the blank might refer need[ed] only lift his [or her] eyes to [Villanueva’s codefendants], sitting at counsel 
table, to find what [would] seem the obvious answer” … . In our view, the replacement of the identifying descriptors 
of defendant with blank spaces did not leave “the slightest doubt as to whose name[] had been blacked out, but 
even if there had been, that blacking out itself would have not only laid the doubt but underscored the answer” … , 
particularly after the court instructed the jury that it was not to speculate about the redactions in any way. The 
redacted statement both “indicat[ed] to the jury that the original statement contained actual names” or clearly 
identifying descriptors and, “even if the very first item introduced at trial[,] [it] would immediately inculpate [a 
codefendant] in the charged crime”  … . Therefore, we conclude that its admission violated the Bruton rule. People 
v Cedeno, 2016 NY Slip Op 02281, CtApp 3-29-16 
  

Similar issue and result in a full-fledged opinion by Judge Rivera, over a three-judge dissenting opinion--- People v 
Johnson, 2016 NY Slip Op 02282, CtApp 3-29-16 
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CRIMINAL LAW (PEOPLE DID NOT DELIBERATELY CALL WITNESS FOR THE SOLE PURPOSE OF ELICITING THE ASSERTION 
OF THE PRIVILEGE AGAINST SELF-INCRIMINATION)/CRIMINAL LAW (PEOPLE’S OWN WITNESS PROPERLY IMPEACHED 
WITH PRIOR STATEMENT)/CRIMINAL LAW (EXPERT TESTIMONY ON EFFECT OF EVENT STRESS ON IDENTIFICATION 

PROPERLY PRECLUDED)/EVIDENCE (CRIMINAL LAW, PEOPLE DID NOT DELIBERATELY CALL WITNESS FOR THE SOLE 
PURPOSE OF ELICITING THE ASSERTION OF THE PRIVILEGE AGAINST SELF-INCRIMINATION)/EVIDENCE (CRIMINAL LAW, 

PEOPLE’S OWN WITNESS PROPERLY IMPEACHED WITH PRIOR STATEMENT)/EVIDENCE (CRIMINAL LAW, EXPERT 
TESTIMONY ON EFFECT OF EVENT STRESS ON IDENTIFICATION PROPERLY PRECLUDED)/IDENTIFICATION (CRIMINAL 

LAW, EXPERT TESTIMONY ON EFFECT OF EVENT STRESS ON IDENTIFICATION PROPERLY PRECLUDED) 

  

CRIMINAL LAW, EVIDENCE. 
  

PEOPLE DID NOT DELIBERATELY CALL WITNESS FOR THE SOLE PURPOSE OF ELICITING 
THE ASSERTION OF THE PRIVILEGE AGAINST SELF-INCRIMINATION; PEOPLE’S OWN 
WITNESS PROPERLY IMPEACHED WITH PRIOR STATEMENT; EXPERT TESTIMONY ON 

EFFECT OF EVENT STRESS ON IDENTIFICATION PROPERLY PRECLUDED. 
  

The Court of Appeals, in a full-fledged opinion by Judge Pigott, determined (1) the People did not improperly call an 
eyewitness to the shooting to invoke his privilege against self-incrimination in front of the jury; (2) the People were 
properly allowed to impeach the eyewitness with his statement made to police at the time of the incident; and (3) expert 
testimony offered by the defense on the effect of “event stress” on the identification of the defendant was properly 
precluded. A Frye hearing was not required before preclusion. The expert witness was allowed to testify about “weapon 
focus” and “witness confidence.” With respect to a witness’ invocation of the privilege against self-incrimination in front of 
the jury, the court explained the analytical criteria: 
  

The Fifth Amendment of the United States Constitution directs that no person “shall be compelled in any criminal 
case to be a witness against himself” (US Const Amend V). When a witness invokes the Fifth Amendment privilege 
in front of the jury, “the effect of the powerful but improper inference of what the witness might have said absent the 
claim of privilege can neither be quantified nor tested by cross-examination, imperiling the defendant’s right to a fair 
trial” … . It is therefore reversible error for the trial court to permit the prosecutor to deliberately call a witness for 
the sole purpose of eliciting a claim of privilege … . The critical inquiry is whether the prosecution exploited the 
witness’s invocation of the privilege, either by attempting “to build its case on inferences drawn from the witness’s 
assertion of the privilege” or utilizing those inferences to “unfairly prejudice [the] defendant by adding ‘critical 
weight’ to the prosecution’s case in a form not subject to cross-examination” … . People v Berry, 2016 NY Slip Op 
02283, CtApp 3-29-16 

  
  

  
 
  
  
  

CRIMINAL LAW (IT WAS AN ABUSE OF DISCRETION, AS A MATTER OF LAW, TO EXCLUDE EVIDENCE OF THIRD-PARTY 
CULPABILITY IN THE FORM OF STATEMENTS AGAINST PENAL INTEREST)/EVIDENCE (CRIMINAL LAW, IT WAS AN ABUSE OF 

DISCRETION, AS A MATTER OF LAW, TO EXCLUDE EVIDENCE OF THIRD-PARTY CULPABILITY IN THE FORM OF 
STATEMENTS AGAINST PENAL INTEREST)/HEARSAY (CRIMINAL LAW, IT WAS AN ABUSE OF DISCRETION, AS A MATTER OF 

LAW, TO EXCLUDE EVIDENCE OF THIRD-PARTY CULPABILITY IN THE FORM OF STATEMENTS AGAINST PENAL 
INTEREST)/STATEMENT AGAINST PENAL INTEREST (CRIMINAL LAW, IT WAS AN ABUSE OF DISCRETION, AS A MATTER OF 

LAW, TO EXCLUDE EVIDENCE OF THIRD-PARTY CULPABILITY IN THE FORM OF STATEMENTS AGAINST PENAL 
INTEREST)/THIRD-PARTY CULPABILITY (CRIMINAL LAW, IT WAS AN ABUSE OF DISCRETION, AS A MATTER OF LAW, TO 

EXCLUDE EVIDENCE OF THIRD-PARTY CULPABILITY IN THE FORM OF STATEMENTS AGAINST PENAL INTEREST) 

  

CRIMINAL LAW, EVIDENCE, APPEALS. 
  

IT WAS AN ABUSE OF DISCRETION, AS A MATTER OF LAW, TO EXCLUDE EVIDENCE OF 
THIRD-PARTY CULPABILITY IN THE FORM OF STATEMENTS AGAINST PENAL INTEREST. 

  
The Court of Appeals, in a full-fledged opinion by Judge Stein, over an extensive dissenting opinion by Judge Fahey, 
determined the defendant should have been allowed to submit evidence of third-party culpability and ordered a new trial in 
this felony murder/rape case. The majority acknowledged the evidence against defendant was overwhelming. However, 
the third-party culpability evidence---hearsay admissions about the crime allegedly made to the declarant’s cellmate in 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02283.htm
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prison---qualified as statements against penal interest. Applying a balancing test, the Court of Appeals concluded the 
probative value of the hearsay was such that it was an abuse of discretion, as a matter of law, to exclude it: 
  

Where, as here, the defendant makes an offer of proof to the court explaining the basis for a third-party culpability 
defense and connecting the third-party to the crime, and the probative value of the evidence “plainly outweighs the 
dangers of delay, prejudice and confusion,” then it is “error as a matter of law” to preclude the defendant from 
presenting such proof to the jury… .People v DiPippo, 2016  NY Slip Op 02279, CtApp 3-29-16 
  

  
  
  
  
  

CRIMINAL LAW (FAILURE TO MOVE TO SUPPRESS WEAPON CONSTITUTED INEFFECTIVE 
ASSISTANCE)/EVIDENCE (CRIMINAL LAW, FAILURE TO MOVE TO SUPPRESS WEAPON CONSTITUTED INEFFECTIVE 

ASSISTANCE)/ATTORNEYS (CRIMINAL LAW, FAILURE TO MOVE TO SUPPRESS WEAPON CONSTITUTED INEFFECTIVE 
ASSISTANCE) 

  
CRIMINAL LAW, EVIDENCE, ATTORNEYS. 

  
FAILURE TO MOVE TO SUPPRESS WEAPON CONSTITUTED INEFFECTIVE ASSISTANCE. 

  
The Court of Appeals determined defendant, who was charged with criminal possession of a weapon, was not afforded 
effective assistance of counsel in that defense counsel did not move to suppress the weapon. The matter was remitted for 
a suppression hearing. The underlying facts were not addressed in the decision. People v Bilal, 2016 NY Slip Op 02475, 
CtApp 3-31-16 
  
  
  
  
  
  

CRIMINAL LAW (DEFENSE COUNSEL’S DECISION TO FOREGO A REQUEST TO REOPEN THE SUPPRESSION HEARING 
BASED UPON TRIAL TESTIMONY WAS SUPPORTED BY A SOUND STRATEGIC REASON, COUNSEL WAS THEREFORE NOT 

INEFFECTIVE)/ATTORNEYS (CRIMINAL LAW, DEFENSE COUNSEL’S DECISION TO FOREGO A REQUEST TO REOPEN 
THE SUPPRESSION HEARING BASED UPON TRIAL TESTIMONY WAS SUPPORTED BY A SOUND STRATEGIC REASON, 
COUNSEL WAS THEREFORE NOT INEFFECTIVE)/INEFFECTIVE ASSISTANCE (CRIMINAL LAW, DEFENSE COUNSEL’S 

DECISION TO FOREGO A REQUEST TO REOPEN THE SUPPRESSION HEARING BASED UPON TRIAL TESTIMONY WAS 
SUPPORTED BY A SOUND STRATEGIC REASON, COUNSEL WAS THEREFORE NOT INEFFECTIVE)/EVIDENCE (CRIMINAL 

LAW, DEFENSE COUNSEL’S DECISION TO FOREGO A REQUEST TO REOPEN THE SUPPRESSION HEARING BASED UPON 
TRIAL TESTIMONY WAS SUPPORTED BY A SOUND STRATEGIC REASON, COUNSEL WAS THEREFORE NOT INEFFECTIVE) 

  

CRIMINAL LAW, EVIDENCE, ATTORNEYS. 
  

DEFENSE COUNSEL’S DECISION TO FOREGO A REQUEST TO REOPEN THE SUPPRESSION 
HEARING BASED UPON TRIAL TESTIMONY WAS SUPPORTED BY A SOUND STRATEGIC 

REASON, COUNSEL WAS THEREFORE NOT INEFFECTIVE. 
  

The Court of Appeals, in a full-fledged opinion by Judge Abdus-Salaam, over an extensive two-judge dissenting opinion, 
determined defense counsel’s failure to request the reopening of the suppression hearing based upon trial testimony did 
not constitute ineffective assistance. The Appellate Division had previously reversed the trial court’s suppression of 
defendant’s statements. At trial the detective who took the statements from the defendant gave an account which differed 
from the detective’s hearing testimony. The inconsistent testimony related to the second of the two statements made by 
the defendant during interrogation. In response to defendant’s motion to vacate the judgment of conviction on ineffective-
assistance grounds, the People provided an affidavit from defense counsel which explained the strategy underlying the 
decision to forego a request to reopen the suppression hearing. “… Counsel averred that he had believed that defendant’s 
second statement would almost certainly be admitted into evidence at trial and that therefore he had focused on using the 
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exculpatory preface of the first statement to cast doubt on the probative worth of defendant’s more incriminating 
subsequent comments.” The court found the explanation of the defense strategy to be sound: 
  

Defense counsel did not deprive defendant of the effective assistance of counsel when he decided not to move to 
reopen the suppression hearing … . Because the Appellate Division had rejected counsel’s original arguments for 
suppression of the [second] statement prior to trial and cited a number of factors that remained extant throughout 
the proceedings in this case, counsel reasonably thought that the statement would be admitted into evidence 
regardless of any new developments, and instead of making what he sensibly thought was a longshot motion to 
reopen the hearing, he decided to use the exculpatory portion of defendant’s first statement to undermine the 
credibility of the second statement and place it in context. People v Gray, 2016 NY Slip Op 02476, CtApp 3-31-16 

  
 

ENVIRONMENTAL LAW (COA) 
 
 
ENVIRONMENTAL LAW (TOWN'S ISSUANCE OF A POSITIVE DECLARATION WITH THE REQUIREMENT THAT THE 

LANDOWNER SUBMIT A DRAFT ENVIRONMENTAL IMPACT STATEMENT DID NOT RAISE A JUSTICIABLE CONTROVERY 
WHICH COULD BE REVIEWED BY A COURT)/LAND USE (TOWN'S ISSUANCE OF A POSITIVE DECLARATION WITH THE 
REQUIREMENT THAT THE LANDOWNER SUBMIT A DRAFT ENVIRONMENTAL IMPACT STATEMENT DID NOT RAISE A 

JUSTICIABLE CONTROVERY WHICH COULD BE REVIEWED BY A COURT)/ADMINISTRATIVE LAW (STATE ENVIRONMENTAL 
QUALITY REVIEW ACT, TOWN'S ISSUANCE OF A POSITIVE DECLARATION WITH THE REQUIREMENT THAT THE 

LANDOWNER SUBMIT A DRAFT ENVIRONMENTAL IMPACT STATEMENT DID NOT RAISE A JUSTICIABLE CONTROVERY 
WHICH COULD BE REVIEWED BY A COURT)/STATE ENVIRONMENTAL QUALITY REVIEW ACT (SEQRA) (TOWN'S ISSUANCE 

OF A POSITIVE DECLARATION WITH THE REQUIREMENT THAT THE LANDOWNER SUBMIT A DRAFT ENVIRONMENTAL 
IMPACT STATEMENT DID NOT RAISE A JUSTICIABLE CONTROVERY WHICH COULD BE REVIEWED BY A 

COURT)/ENVIRONMENTAL IMPACT STATEMENT (TOWN'S ISSUANCE OF A POSITIVE DECLARATION WITH THE 
REQUIREMENT THAT THE LANDOWNER SUBMIT A DRAFT ENVIRONMENTAL IMPACT STATEMENT DID NOT RAISE A 

JUSTICIABLE CONTROVERY WHICH COULD BE REVIEWED BY A COURT) 

  
  

ENVIRONMENTAL LAW, LAND USE, ADMINISTRATIVE LAW. 
  

TOWN'S ISSUANCE OF A POSITIVE DECLARATION WITH THE REQUIREMENT THAT THE 
LANDOWNER SUBMIT A DRAFT ENVIRONMENTAL IMPACT STATEMENT DID NOT RAISE A 

JUSTICIABLE CONTROVERSY WHICH COULD BE REVIEWED BY A COURT. 
  

  
The Court of Appeals, in a full-fledged opinion by Judge Rivera, determined the town board's issuing a positive 
declaration under the State Environmental Quality Review Act (SEQRA) and imposing a DEIS (draft environmental impact 
statement) requirement on a landowner seeking a nonconforming use did not raise a justiciable controversy.   Although 
the creation of a DEIS imposes a financial cost on the landowner, it is only the initial step in the SEQRA review process 
and is not, therefore, ripe for review. The landowner relied on Matter of Gordon v Rush, 100 NY2d 236, to argue review 
was appropriate. The court explained why Gordon did not apply: 
  

This Court [in Gordon] concluded that the Board's administrative action was ripe for judicial review because the 
Board's SEQRA declaration imposed an obligation on the petitioners to prepare and submit a DEIS, after they "had 
already been through the coordinated review process and a negative declaration had been issued by the DEC as 
lead agency," and where no apparent further proceedings would remedy the injury caused by the unnecessary and 
unauthorized expenditures associated with conducting a DEIS ... . Thus, Gordon's analysis and its import must be 
considered in light of the Court's recognition that the administrative action in that case was potentially unauthorized 
because "the Board may not have had jurisdiction to conduct its own SEQRA review," given the existence of a prior 
negative declaration by a facially appropriate lead agency ... . Matter of Ranco Sand & Stone Corp. v 
Vecchio, 2016 NY Slip Op 02477, CtApp 3-31-16 
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FRAUD (COA) 
 

FRAUD (FIDUCIARY EXCEPTION TO THE USUAL BURDEN OF PROOF IN A CONSTRUCTIVE FRAUD ACTION DID NOT APPLY, 
FIDUCIARIES WERE NOT PARTIES TO THE RELEVANT DOCUMENTS AND DID NOT STAND TO BENEFIT FROM THE 

PROVISIONS OF THE DOCUMENTS)/ATTORNEYS (FIDUCIARY EXCEPTION TO THE USUAL BURDEN OF PROOF IN A 
CONSTRUCTIVE FRAUD ACTION DID NOT APPLY, ATTORNEYS WHO DRAFTED THE RELEVANT DOCUMENTS WERE NOT 

PARTIES AND DID NOT STAND TO BENEFIT FROM THE PROVISIONS OF THE DOCUMENTS)/TRUSTS AND 
ESTATES  (FIDUCIARY EXCEPTION TO THE USUAL BURDEN OF PROOF IN A CONSTRUCTIVE FRAUD ACTION DID NOT 

APPLY, ATTORNEYS WHO DRAFTED RELEASES OF POWERS OF APPOINTMENT WERE NOT PARTIES TO THE RELEASES 
AND DID NOT STAND TO BENEFIT FROM THE RELEASES)/POWERS OF APPOINTMENT  (FIDUCIARY EXCEPTION TO THE 

USUAL BURDEN OF PROOF IN A CONSTRUCTIVE FRAUD ACTION DID NOT APPLY, ATTORNEYS WHO DRAFTED RELEASES 
OF POWERS OF APPOINTMENT WERE NOT PARTIES TO THE RELEASES AND DID NOT STAND TO BENEFIT FROM THE 

RELEASES) 

  
FRAUD, ATTORNEYS, TRUSTS AND ESTATES. 

  
FIDUCIARY EXCEPTION TO THE USUAL BURDEN OF PROOF IN A CONSTRUCTIVE FRAUD 

ACTION DID NOT APPLY, FIDUCIARIES WERE NOT PARTIES TO THE RELEVANT 
DOCUMENTS AND DID NOT STAND TO BENEFIT FROM THE PROVISIONS OF THE 

DOCUMENTS. 
  

The Court of Appeals, in a full-fledged opinion by Judge Pigott, over a two-judge dissenting opinion, determined an 
affirmative defense alleging constructive fraud on the part of attorneys who drafted irrevocable releases of powers of 
appointment of trust assets was properly dismissed by the Appellate Division. The Benihana Protective Trust (BPT) was 
formed by Rocky, the founder of the Benihana restaurant chain. The irrevocable releases of powers of appointment 
allowed disposition of the trust assets only to Rocky's descendants. However, irrespective of the releases, Rocky's will 
attempted to pass trust assets to his wife. Rocky indicated in a deposition that he would not have signed the releases had 
he known they would prohibit the disposition of trust assets to his wife. Upon Rocky's death, Rocky's wife sought to have 
the releases declared invalid under a fiduciary constructive-fraud theory. Rocky's wife argued that the fiduciary exception 
to the usual constructive fraud proof requirements shifted the burden to the trust beneficiaries to prove the releases were 
not procured by fraud. Rejecting the applicability of the fiduciary exception, the court affirmed the Appellate Division's 
grant of summary judgment in favor of the trust beneficiaries: 
  

It is a well-settled rule that "'fraud vitiates all contracts, but as a general thing it is not presumed but must be proved 
by the party seeking to [be] relieve[d] . . . from an obligation on that ground'" ... . However, an exception to that 
general rule provides that where a fiduciary relationship exists between the parties, the law of constructive fraud 
will operate to shift the burden to the party seeking to uphold the transaction to demonstrate the absence of fraud 
... . * * * 
  
[The attorneys who drafted the Releases] were clearly Rocky's fiduciaries. But that is only one part of the equation. 
The critical inquiry is whether they were either parties to the Releases or stood to directly benefit from their 
execution, such that the burden shifted to [trust beneficiaries] to demonstrate that the Releases were not procured 
by fraud. 

  
Here, the only individuals who stood to benefit from Rocky's execution of the Releases were his descendants. [The 
attorneys] were [not] parties to the Releases [and did not] to directly benefit from their execution ... . If anything, the 
execution of the Releases all but ensured that [the attorneys] would have no interest in, nor would receive any 
benefit from, the trust assets. Therefore, the Appellate Division correctly determined that, because the fiduciary 
exception does not apply in this case, the Surrogate had improperly shifted the burden of proof to [the trust 
beneficiaries] to demonstrate that the Releases were not procured by fraud. Matter of Aoki v Aoki, 2016 NY Slip 
Op 02474, CtApp 3-31-16 
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INSURANCE LAW (COA) 
 
 

INSURANCE LAW (OFFICE-BASED SURGERY CENTERS, UNLIKE HOSPITALS AND AMBULATORY SURGERY CENTERS, 
ARE NOT ENTITLED TO REIMBURSEMENT FOR FACILITY FEES UNDER THE NO-FAULT LAW)/NO-FAULT 

INSURANCE (OFFICE-BASED SURGERY CENTERS, UNLIKE HOSPITALS AND AMBULATORY SURGERY CENTERS, ARE NOT 
ENTITLED TO REIMBURSEMENT FOR FACILITY FEES UNDER THE NO-FAULT LAW)/OFFICE-BASED SURGERY 

CENTERS (NO-FAULT INSURANCE, OFFICE-BASED SURGERY CENTERS, UNLIKE HOSPITALS AND AMBULATORY SURGERY 
CENTERS, ARE NOT ENTITLED TO REIMBURSEMENT FOR FACILITY FEES UNDER THE NO-FAULT LAW) 

  
INSURANCE LAW. 

  
OFFICE-BASED SURGERY CENTERS, UNLIKE HOSPITALS AND AMBULATORY SURGERY 

CENTERS, ARE NOT ENTITLED TO REIMBURSEMENT FOR FACILITY FEES UNDER THE NO-
FAULT LAW. 

  
The Court of Appeals, in a full-fledged opinion by Judge Rivera, determined an office-based surgery (OBS) center, unlike 
hospitals and ambulatory surgery centers (ASC), are not entitled to reimbursement for "facility fees" under the no-fault 
insurance law and the related regulations. The fees at issue in this case amounted to $1.3 million: 
  

As the statutory language illustrates, the legislature capped total payments for basic economic loss, and delegated 
the determination of fee rates to the Chair and the Superintendent. Neither administrator has chosen to include 
OBS facility fees in the regulatory schedules. It is not for this Court to decide, contrary to [the OBS's] contention, 
whether this is a "good idea" or if it would be better for patients covered by no-fault insurance, and for the efficient 
management of our health care system, to require reimbursement of OBS facility fees as a means to ensure that 
OBS facilities continue to be viable options for patients. "These policy determinations are beyond our authority and 
instead best left for the legislature" ... . Government Empls. Ins. Co. v Avanguard Med. Group, PLLC, 2016 NY 
Slip Op 02473, CtApp 3-31-16 
  

 
 

PHYSICIAN-PATENT CONFIDENTIALITY, BREACH OF (COA) 
 

PHYSICIAN-PATIENT CONFIDENTIALITY, BREACH OF BREACH OF (PHYSICIAN-PATIENT CONFIDENTIALITY CAUSE OF 
ACTION ALLOWED TO PROCEED AGAINST HOSPITAL AND TREATING PHYSICIAN, PLAINTIFFS' DECEDENT'S TREATMENT 
AND DEATH IN THE EMERGENCY ROOM WERE FILMED WITHOUT CONSENT)/INTENTIONAL INFLICTION OF EMOTIONAL 
DISTRESS (ALLEGATIONS OF OUTRAGEOUS CONDUCT NOT SUFFICIENT TO SUPPORT INTENTIONAL INFLICTION OF 

EMOTIONAL DISTRESS CAUSE OF ACTION, PLAINTIFFS' DECEDENT'S MEDICAL TREATMENT AND DEATH WERE FILMED 
AND AIRED WITHOUT CONSENT) 

  

PHYSICIAN-PATIENT CONFIDENTIALITY, BREACH OF; INTENTIONAL INFLICTION OF 
EMOTIONAL DISTRESS. 

  
BREACH OF PHYSICIAN-PATIENT CONFIDENTIALITY CAUSE OF ACTION ALLOWED TO 
PROCEED AGAINST HOSPITAL AND TREATING PHYSICIAN, PLAINTIFFS' DECEDENT'S 

TREATMENT AND DEATH IN THE EMERGENCY ROOM WERE FILMED WITHOUT CONSENT; 
ALLEGATIONS OF OUTRAGEOUS CONDUCT NOT SUFFICIENT TO SUPPORT INTENTIONAL 

INFLICTION OF EMOTIONAL DISTRESS CAUSE OF ACTION. 
  

The Court of Appeals, in a full-fledged opinion by Judge Stein, determined plaintiffs had stated a cause of action against 
the hospital and treating physician for breach of physician-patient confidentiality. At the time plaintiffs' decedent was 
admitted to the emergency room, a television crew was filming. Without decedent's consent, his treatment and death were 
recorded and subsequently aired. Although the breach of confidentiality cause of action was allowed to go forward, the 
intentional infliction of emotional distress cause of action was not. The allegations were deemed not to meet the 
requirements of the "extreme and outrageous conduct" element of the tort. With respect to the breach of confidentiality, 
the court explained: 

http://www.courts.state.ny.us/reporter/3dseries/2016/2016_02473.htm
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The elements of a cause of action for breach of physician-patient confidentiality are: (1) the existence of a 
physician-patient relationship; (2) the physician's acquisition of information relating to the patient's treatment or 
diagnosis; (3) the disclosure of such confidential information to a person not connected with the patient's medical 
treatment, in a manner that allows the patient to be identified; (4) lack of consent for that disclosure; and (5) 
damages ... .  Here, the complaint alleges that decedent was a patient at the Hospital and that Schubl was his 
treating physician. In the complaint's fourth cause of action, decedent's estate alleges "[t]hat defendants[] 
unnecessarily, recklessly, willfully, maliciously and in conscious disregard of [decedent's] rights disclosed and 
discussed his medical condition with cast members of [the television crew] and allowed them to videotape said 
conversations and videotape his medical treatment for broadcast and dissemination to the public in an episode of 
that television show." Asserting that the public does not have any legitimate interest in this information, the 
complaint states that "[d]efendants' disclosure of [decedent's] medical information constitutes a violation of 
physician[-]patient confidentiality and an invasion of his privacy and is a violation of State and Federal statutes 
protecting the privacy of medical records and information." The complaint seeks damages for injuries and loss as 
determined at trial. Chanko v American Broadcasting Cos. Inc., 2016 NY Slip Op 02478, CtApp 3-31-16 
  
  
  

ZONING (COA) 
 
 
ZONING (PROPERTY DEVELOPMENT BASED UPON AN INVALID PERMIT DOES NOT GIVE RISE TO A VESTED RIGHT IN THE 

DEVELOPED PROPERTY) 

  
ZONING, MUNICIPAL LAW. 

  
PROPERTY DEVELOPMENT BASED UPON AN INVALID PERMIT DOES NOT GIVE RISE TO A 

VESTED RIGHT IN THE DEVELOPED PROPERTY. 
  

The Court of Appeals, in a full-fledged opinion by Judge Pigott, determined petitioner did not acquire a vested right to an 
advertising sign erected pursuant to an invalid permit which was later revoked by the city (NYC). The court further 
determined the proper procedure for seeking approval for the sign is an application for a variance. Whether petitioner 
relied in good faith on the invalid permit could be considered in the variance proceeding: 
  

"[A]n owner of real property can acquire a common law vested right to develop property in accordance with prior 
zoning regulations when, in reliance on a 'legally issued permit,' the landowner 'effect[s] substantial changes and 
incur[s] substantial expenses to further the development' and '[t]he landowner's actions relying on [the] valid permit 
[are] so substantial that the municipal action results in serious loss rendering the improvements essentially 
valueless'" ... . 

  
Vested rights cannot be acquired, however, where there is reliance on an invalid permit ... . When a permit is 
wrongfully issued in the first instance, the vested rights doctrine does not prevent the municipality from revoking the 
permit to correct its error. Because the 2008 permit was unlawfully issued, petitioner could not rely on it to acquire 
vested rights. Matter of Perlbinder Holdings, LLC v Srinivasan, 2016 NY Slip Op 02122, CtApp 3-24-16 
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[This commentary was first published at VTDigger.org and is reproduced here with the author’s 
permission.] 
 
 

Patrick Parenteau: Supreme Court Plays Politics with the Clean 
Power Plan 

FEB. 11, 2016 

Editor’s note: This commentary is by Patrick Parenteau, who is a professor of law and senior 
counsel at the Environmental and Natural Resources Law Clinic at Vermont Law School.  

In a move that stunned even the most seasoned court watchers, the conservative majority of the 

Supreme Court has blocked the Environmental Protection Agency’s Clean Power Plan which seeks to 
reduce carbon pollution from coal-fired power plants. The unsigned order, without any explanation, 
puts a hold on the rule pending the outcome of proceedings currently underway in the D.C. Circuit, 
which had earlier denied a stay. Justices Ginsburg, Breyer, Kagan and Sotomayor voted against the 
stay. 

This action is unprecedented in a number of ways. The majority made none of the findings typically 
required to obtain a stay. There is no analysis of the merits of any of petitioner’s claims. There is no 
showing that the rule threatens any immediate harm to petitioners, especially given the long lead 
times EPA has built into the process. There is no showing that the balance of hardships tips decidedly 
in favor of the petitioners, especially given the fact that most states are well into the process of 
developing implementation plans and those that do not want to submit a plan don’t have to. There is 
no showing that the stay is in the public interest, especially given the warnings from the scientific 
community that time is fast running out to avoid catastrophic consequences of climate disruption. 
Never before has the court interjected itself in a case with such high stakes that hasn’t even been fully 
briefed and argued before the lower court. 

Some have speculated that the majority may be reacting to what happened last term in Michigan v 
EPA (the mercury rule case). By the time the case got to the court over two years had passed and 80 
percent of the industry had already complied with it. Thus when the court found a flaw in EPA’s cost 
analysis it was faced with a fait accompli which no doubt irked the conservatives. But it would be a sad 
comment on the court’s integrity if the decision to issue a stay was motivated by pique or distrust of 
the agency. 

To be sure there are serious legal questions that must be resolved in this case. But there is no reason 
for a knee jerk reaction that throws a monkey wrench into the ongoing planning process. 

To be sure there are serious legal questions that must be resolved in this case. But there is no reason 
for a knee jerk reaction that throws a monkey wrench into the ongoing planning process. The D.C. 
Circuit has adopted an expedited briefing schedule with arguments to be held in June. The states have 
until September 2018 to submit their plans. The first compliance date is almost seven years off. There 
is ample time for a more deliberate and careful examination of the voluminous record that EPA has 
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complied in support of this complex and finely wrought plan and nothing will be lost by having the 
states engage in the process of determining the best path that provides affordable, reliable, clean 
power for their citizens. 

It would also be naïve not to recognize that this move is an ominous sign for the survival of the Clean 
Power Plan intact. The fact that the conservatives on the court are willing to short-circuit the normal 
judicial process to spike the rule does not bode well for the ultimate outcome. However there is some 
reason for hope in the fact that the changes underway in the energy markets are moving fast in the 
same direction as the plan and may in fact overtake it. Renewables are the fastest growing sector of 
the electricity sector. A recent peer reviewed study shows that carbon dioxide emissions from the U.S. 
electricity sector can be reduced by up to 80 percent relative to 1990 levels by 2030 without new 
advances in energy storage or cost increases. 

It would also be a mistake to pin all of our hopes on §111(d) of the Clean Air Act. There are other tools 
in the tool box. A recent report by a team of climate and energy scholars at Columbia, New York 
University and UCLA law schools shows how §115 (“International Air Pollution”) can be deployed to 
create an economy wide, market based system of GHG regulation that would achieve far more 
reductions than any other single mechanism. Section 115 is triggered when (1) EPA finds that 
emissions in the United States contribute to air pollution that endangers public health or welfare in 
another country, and (2) EPA determines that the other country provides “essentially the same rights 
with respect to the prevention or control of air pollution occurring in that country as is given that 
country” by Section 115. EPA has already made the endangerment finding for GHG’s. The authors of 
the study argue that the Paris Agreement, containing pledges by 196 nations to reduce carbon 
pollution according to “Nationally Determined Contributions,” opens the door to a finding of 
reciprocity. This is a bold idea with lots of legal questions and details to be worked out by the next 
administration, hopefully one interested in tackling climate change. 

One final note: If nothing else, the preemptive, unprincipled move by the conservative wing of the 
court underscores the critical nature of the upcoming presidential election. It is likely that the next 
president, particularly if she or he gets two terms, will have the opportunity to appoint three justices 
to the court. That has enormous implications for the future of environmental law and policy in the 
United States, as well as many other social programs and individual rights. 
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ISSUANCE OF A POSITIVE DECLARATION WITH 
THE REQUIREMENT THAT THE LANDOWNER 
SUBMIT A DRAFT ENVIRONMENTAL IMPACT 
STATEMENT DID NOT RAISE A JUSTICIABLE 
CONTROVERY WHICH COULD BE REVIEWED BY 
A COURT), 91 

ENVIRONMENTAL LAW (EXPRESSION OF 
OPPOSITION TO A PROPOSED DEVELOPMENT 
PROJECT DID NOT CREATE A CONFLICT OF 
INTEREST PRECLUDING VILLAGE OFFICIALS 
FROM PARTICIPATING IN SEQRA REVIEW), 38 

ENVIRONMENTAL LAW (LANDCAPER STRICTLY 
LIABLE OF OIL DISCHARGE), 38 

ENVIRONMENTAL LAW (PETITIONER 
ORGANIZATION DID NOT HAVE STANDING TO 
CHALLENGE CONSTRUCTION OF ASPHALT 
PLANT), 37 

ENVIRONMENTAL LAW (PLANNING BOARD DID NOT 
HAVE AUTHORITY TO RESCIND NEGATIVE 
DECLARATION AFTER PERMITS ISSUED), 38 

ENVIRONMENTAL LAW (TOWN'S ISSUANCE OF A 
POSITIVE DECLARATION WITH THE 
REQUIREMENT THAT THE LANDOWNER SUBMIT 
A DRAFT ENVIRONMENTAL IMPACT STATEMENT 
DID NOT RAISE A JUSTICIABLE CONTROVERY 
WHICH COULD BE REVIEWED BY A COURT), 91 

EVIDENCE (ASSAULT WITH A CHAMPAGNE BOTTLE 
CONSTITUTED USE OF DEADLY FORCE, JURY 
SHOULD HAVE BEEN CHARGED ON THE 
DEADLY-FORCE JUSTIFICATION DEFENSE), 24 

EVIDENCE (CRIMINAL LAW, DEFENDANT'S STARING 
AT THE POLICE FROM ACROSS THE ROAD DID 
NOT JUSTIFY THE INITIAL APPROACH BY THE 
POLICE, MOTION TO SUPPRESS SHOULD HAVE 
BEEN GRANTED AND INDICTMENT FOR 
POSSESSION OF A WEAPON SHOULD HAVE 
BEEN DISMISSED), 25 

EVIDENCE (CRIMINAL LAW, DEFENSE COUNSEL’S 
DECISION TO FOREGO A REQUEST TO REOPEN 
THE SUPPRESSION HEARING BASED UPON 
TRIAL TESTIMONY WAS SUPPORTED BY A 
SOUND STRATEGIC REASON, COUNSEL WAS 
THEREFORE NOT INEFFECTIVE), 90 

EVIDENCE (CRIMINAL LAW, EXPERT TESTIMONY 
ON EFFECT OF EVENT STRESS ON 
IDENTIFICATION PROPERLY PRECLUDED), 89 

EVIDENCE (CRIMINAL LAW, FAILURE TO MOVE TO 
SUPPRESS WEAPON CONSTITUTED 
INEFFECTIVE ASSISTANCE), 90 

EVIDENCE (CRIMINAL LAW, FORCIBLE DETENTION 
AMOUNTED TO ARREST WITHOUT PROBABLE 
CAUSE, GUILTY PLEA VACATED, INDICTMENT 
DISMISSED), 26 

EVIDENCE (CRIMINAL LAW, IT WAS AN ABUSE OF 
DISCRETION, AS A MATTER OF LAW, TO 
EXCLUDE EVIDENCE OF THIRD-PARTY 
CULPABILITY IN THE FORM OF STATEMENTS 
AGAINST PENAL INTEREST), 89 

EVIDENCE (CRIMINAL LAW, JURY SHOULD NOT 
HAVE BEEN INSTRUCTED ON CONSTRUCTIVE 
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POSSESSION, NEW TRIAL ORDERED), 27 
EVIDENCE (CRIMINAL LAW, MOLINEUX, EVIDENCE 

OF PRIOR UNCHARGED BAD ACTS SHOULD NOT 
HAVE BEEN ADMITTED), 23 

EVIDENCE (CRIMINAL LAW, PEOPLE DID NOT 
DELIBERATELY CALL WITNESS FOR THE SOLE 
PURPOSE OF ELICITING THE ASSERTION OF 
THE PRIVILEGE AGAINST SELF-INCRIMINATION), 
89 

EVIDENCE (CRIMINAL LAW, PEOPLE’S OWN 
WITNESS PROPERLY IMPEACHED WITH PRIOR 
STATEMENT), 89 

EVIDENCE (CRIMINAL LAW, REDACTED 
STATEMENT OF CO-DEFENDANT IMPLICATED 
DEFENDANT IN VIOLATION OF BRUTON RULE, 
CONVICTION REVERSED, 88 

EVIDENCE (CRIMINAL LAW, RIGHT TO CONFRONT 
WITNESSES VIOLATED BY INTRODUCTION OF 
GRAND JURY TESTIMONY AS PAST 
RECOLLECTION RECORDED, WITNESS 
ASSERTED FIFTH AMENDMENT RIGHT TO AVOID 
SELF-INCRIMINATION), 23 

EVIDENCE (CRIMINAL LAW, SEARCH WARRANT 
WAS NOT BASED UPON PROBABLE CAUSE TO 
BELIEVE THE EVIDENCE SOUGHT WOULD BE AT 
THE SEARCHED LOCATION, MOTION TO 
SUPPRESS WAS PROPERLY GRANTED AND 
INDICTMENT WAS PROPERLY DISMISSED), 26 

EVIDENCE (CRITERIA FOR SPOLIATION OF 
EVIDENCE NOT MET)/SPOLIATION (CRITERIA 
FOR SPOLIATION OF EVIDENCE NOT MET), 66 

EVIDENCE (GRAND LARCENY CONVICTION 
REDUCED TO PETIT LARCENY, PROOF OF 
VALUE INSUFFICIENT), 24 

EVIDENCE (HEARSAY OFFERED IN OPPOSITION TO 
SUMMARY JUDGMENT PROPERLY 
CONSIDERED), 67 

EVIDENCE (JUVENILE DELIQUENCY ADJUDICATION 
AGAINST WEIGHT OF THE EVIDENCE), 43 

EVIDENCE (MEDICAL MALPRACTICE, EXPERT 
EVIDENCE IMPROPERLY PRECLUDED, NEW 
TRIAL ORDERED), 71 

EVIDENCE (NEGLIGENCE, ACCIDENT DIAGRAM IN 
POLICE REPORT NOT BASED ON OFFICER'S 
FIRST-HAND KNOWLEDGE AND SHOULD NOT 
HAVE BEEN ADMITTED), 65 

EVIDENCE (SEIZURE OF COCAINE WAS NOT 
SUFFICIENTLY ATTENUATED FROM ILLEGAL 
DETENTION, SUPPRESSION SHOULD HAVE 
BEEN GRANTED), 29 

EVIDENCE (STRIKING OF PLEADINGS TOO SEVERE 
A SANCTION FOR SPOLIATION OF EVIDENCE), 67 

EVIDENCE (SUMMARY JUDGMENT, UNSWORN, 
UNCERTIFIED MEDICAL DOCUMENTS PROPERLY 
CONSIDERED, AFFIANT CREDIBILITY SHOULD 
NOT BE WEIGHED IN DECIDING SUMMARY 
JUDGMENT), 11 

EXECUTIVE LAW (STAND ALONE CAUSE OF 
ACTION FOR FRAUD PURSUANT TO EXECUTIVE 
LAW 63 (12) REINSTATED), 46 

FAMILY LAW (ATTORNEY SHOULD HAVE BEEN 
APPOINTED FOR CHILDREN IN MODIFICATION 
OF CUSTODY PROCEEDING), 39 

FAMILY LAW (CHILD SUPPORT, MOTHER FAILED TO 
FIRST USE LESS DRASTIC ENFORCEMENT 
MECHANISMS, MOTION TO HOLD FATHER IN 
CIVIL CONTEMPT PROPERLY DENIED), 41 

FAMILY LAW (DENIAL OF MOTHER'S REQUEST FOR 
A LINCOLN HEARING WAS AN ABUSE OF 
DISCRETION), 40 

FAMILY LAW (FAMILY OFFENSE, EXPIRATION OF 
ORDER OF PROTECTION DID NOT MOOT 
APPEAL), 41 

FAMILY LAW (FAMILY OFFENSE, INTENT TO 
HARASS NOT DEMONSTRATED), 41 

FAMILY LAW (FATHER SHOULD NOT HAVE BEEN 
GIVEN COMPLETE CONTROL OVER VISITATION 
WITH MOTHER), 39 

FAMILY LAW (INADEQUATE INQUIRY PRECEDING 
FATHER'S WAIVER OF HIS RIGHT TO COUNSEL 
REQUIRED REVERSAL), 43 

FAMILY LAW (INADEQUATE WAIVER OF RIGHT TO 
COUNSEL REQUIRED REVERSAL, 
PRESERVATION OF THIS ISSUE NOT 
NECESSARY), 44 

FAMILY LAW (JUVENILE DELIQUENCY 
ADJUDICATION AGAINST WEIGHT OF THE 
EVIDENCE), 43 

FAMILY LAW (MOTHER ENTITLED TO HEARING ON 
PRO SE PETITION TO MODIFY CUSTODY), 39 

FAMILY LAW (PRENUPTIAL AGREEMENT 
INTERPRETED TO WAIVE TERMPORARY 
MAINTENANCE DESPITE ABSENCE OF PRECISE 
TERM), 40 

FAMILY LAW (SEPARATE PROPERTY OF A NON-
DEBTOR SPOUSE, AS OPPOSED TO MARITAL 
PROPERTY, CAN NOT BE REACHED BY A 
JUDGMENT CREDITOR), 42 

FAMILY LAW (SPECIAL IMMIGRANT JUVENILE 
STATUS, MOTION FOR REQUISITE FINDINGS 
SHOULD HAVE BEEN GRANTED), 44 

FAMILY OFFENSE (HARASSMENT, INTENT TO 
HARASS NOT DEMONSTRATED), 41 

FIDUCIARY DUTY (CORPORATION LAW, DUTY 
OWED SHAREHOLDER BY DIRECTORS AS BASIS 
FOR DIRECT CLAIM), 15 

FIDUCIARY DUTY, BREACH OF (PARTNERSHIP 
LAW, BREACH OF FIDUCIARY DUTY CAUSE OF 
ACTION BY MINORITY INTEREST HOLDER 
DISMISSED), 73 

FIDUCIARY DUTY, BREACH OF (SIX-YEAR STATUTE 
OF LIMITATIONS APPLIES TO BREACH OF 
FIDUCIARY DUTY CLAIMS WHICH SOUND IN 
FRAUD), 10 

FINANCIAL ADVISOR (FINANCIAL ADVISOR IS NOT A 
PROFESSIONAL WHO CAN BE HELD LIABLE IN 
TORT BASED UPON A CONTRACTUAL 
RELATIONSHIP), 64 

FIREFIGHTERS (FIREFIGHTER'S GENERAL 
MUNCIPAL LAW CAUSE OF ACTION FOR 
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INJURIES INCURRED WHILE FIGHTING A FIRE 
CANNOT BE BASED UPON AN ALLEGED OSHA 
VIOLATION ON THE PART OF THE PROPERTY 
OWNER), 72 

FOR CAUSE JUROR CHALLENGE (JUROR SHOULD 
HAVE BEEN EXCUSED FOR CAUSE, CONVICTION 
REVERSED), 20 

FORECLOSURE (PLAINTIFF COULD PROCEED 
AGAINST NOTE AND GUARANTY AFTER 
RELEASING MORTGAGE), 45 

FORECLOSURE (SUA SPONTE DISMISSAL OF 
COMPLAINT FOR LACK OF STANDING 
REVERSED), 45 

FORESEEABILITY (CAR CRASHING THROUGH 
SUPERMARKET DOORS WAS AN 
UNFORESEEABLE INTERVENING ACT), 58 

FRAUD (FIDUCIARY EXCEPTION TO THE USUAL 
BURDEN OF PROOF IN A CONSTRUCTIVE FRAUD 
ACTION DID NOT APPLY, FIDUCIARIES WERE 
NOT PARTIES TO THE RELEVANT DOCUMENTS 
AND DID NOT STAND TO BENEFIT FROM THE 
PROVISIONS OF THE DOCUMENTS), 92 

FRAUD (FRAUD CAUSES OF ACTION AGAINST 
DEUTSCHE BANK STEMMING FROM THE 
COLLAPSE OF MORTGAGE-BACKED SECURITIES 
DISMISSED AS UNTIMELY, ACCUSATIONS 
AGAINST DEUTSCHE BANK WERE WELL-KNOWN 
MORE THAN TWO YEARS BEFORE THE SUIT 
WAS BROUGHT), 47 

FRAUD (SIX-YEAR STATUTE OF LIMITATIONS 
APPLIES TO BREACH OF FIDUCIARY DUTY 
CLAIMS WHICH SOUND IN FRAUD), 10 

FRAUD (STAND ALONE EXECUTIVE LAW 63 (12) 
CAUSE OF ACTION FOR FRAUD REINSTATED), 46 

FREEDOM OF INFORMATION LAW (FOIL) (REQUEST 
FOR NAME OF MOHEL WHO INFECTIED INFANT 
WITH HERPES SIMPLEX VIRUS PROPERLY 
DENIED), 47 

FUEL OIL (COMPLAINTS ALLEGING THE DELIVERY 
OF FUEL OIL MIXED WITH WASTE OIL STATED 
CAUSES OF ACTION FOR BREACH OF 
CONTRACT AND BREACH OF WARRANTY), 14 

GENERAL MUNICIPAL LAW (FIREFIGHTER'S 
GENERAL MUNCIPAL LAW CAUSE OF ACTION 
FOR INJURIES INCURRED WHILE FIGHTING A 
FIRE CANNOT BE BASED UPON AN ALLEGED 
OSHA VIOLATION ON THE PART OF THE 
PROPERTY OWNER), 72 

GOVERNMENTAL IMMUNITY (QUESTION OF FACT 
WHETHER GOVERNMENTAL OR PROPRIETARY 
ACTS WERE INVOLVED IN CONNECTION WITH A 
BURST WATER MAIN), 57 

GRAND LARCENY (GRAND LARCENY CONVICTION 
REDUCED TO PETIT LARCENY, PROOF OF 
VALUE INSUFFICIENT), 24 

HARASSMENT (FAMILY OFFENSE, INTENT TO 
HARASS NOT DEMONSTRATED), 41 

HEARSAY (CRIMINAL LAW, IT WAS AN ABUSE OF 
DISCRETION, AS A MATTER OF LAW, TO 
EXCLUDE EVIDENCE OF THIRD-PARTY 

CULPABILITY IN THE FORM OF STATEMENTS 
AGAINST PENAL INTEREST), 89 

HEARSAY (HEARSAY OFFERED IN OPPOSITION TO 
SUMMARY JUDGMENT PROPERLY 
CONSIDERED), 67 

HEEARSAY (NEGLIGENCE, ACCIDENT DIAGRAM IN 
POLICE REPORT NOT BASED ON OFFICER'S 
FIRST-HAND KNOWLEDGE AND SHOULD NOT 
HAVE BEEN ADMITTED), 65 

HORSES (RIDER ASSUMED RISK OF BEING 
THROWN FROM A HORSE), 58 

HOSTILE WORK ENVIRONMENT (ALLEGATIONS BY 
THREE FORMER EMPLOYEES DID NOT MAKE 
OUT A PRIMA FACIE CASE OF A HOSTILE WORK 
ENVIRONMENT DUE TO SEXUAL HARASSMENT), 
36 

COVENANT RUNNING WITH THE LAND (1899 DEED 
COVENANT TO PROVIDE FREE ELECTRIC 
POWER TO DEFENDANT'S PREMISES RAN WITH 
THE LAND, 76 

DEEDS (1899 DEED COVENANT TO PROVIDE FREE 
ELECTRIC POWER TO DEFENDANT'S PREMISES 
RAN WITH THE LAND, 76 

REAL PROPERTY (1899 DEED COVENANT TO 
PROVIDE FREE ELECTRIC POWER TO 
DEFENDANT'S PREMISES RAN WITH THE LAND, 
76 

HUMAN RIGHTS LAW (ALLEGATIONS BY THREE 
FORMER EMPLOYEES DID NOT MAKE OUT A 
PRIMA FACIE CASE OF A HOSTILE WORK 
ENVIRONMENT DUE TO SEXUAL HARASSMENT), 
36 

IDENTIFICATION (CRIMINAL LAW, EXPERT 
TESTIMONY ON EFFECT OF EVENT STRESS ON 
IDENTIFICATION PROPERLY PRECLUDED), 89 

IDENTIFICATION (IDENTIFICATION WAS 
CONFIRMATORY, WADE HEARING NOT 
NECESSARY), 17 

INDEPENDENT MEDICAL EXAMINATION (IME) 
(WORKERS' COMPENSATION, CARRIER'S 
INABILITY TO CONDUCT AN INDEPENDENT 
MEDICAL EXAMINATION OF CLAIMANT 
WARRANTED SUSPENSION OF COMPENSATION 
PAYMENTS), 83 

INDUSTRIAL CODE (LABOR LAW, INDUSTRIAL 
CODE REQUIRED A GUARD ON THE SAW WHICH 
INJURED PLAINTIFF, DEFENDANT NOT ENTITLED 
TO SUMMARY JUDGMENT BASED ON THE CLAIM 
THERE WAS NO PLACE TO INSTALL A GUARD ON 
THE SAW), 53 

INEFFECTIVE ASSISTANCE (CRIMINAL LAW, 
DEFENSE COUNSEL’S DECISION TO FOREGO A 
REQUEST TO REOPEN THE SUPPRESSION 
HEARING BASED UPON TRIAL TESTIMONY WAS 
SUPPORTED BY A SOUND STRATEGIC REASON, 
COUNSEL WAS THEREFORE NOT INEFFECTIVE), 
90 

INEFFECTIVE ASSISTANCE OF COUNSEL (FAILURE 
TO OBJECT TO PROSECUTOR’S APPEAL TO 
GENDER BIAS DID NOT CONSTITUTE 
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INEFFECTIVE ASSISTANCE), 87 
INSURANCE LAW (ATTORNEYS FEES, INSURED 

CANNOT RECOVER ATTORNEYS FEES IN 
AFFIRMATIVE ACTION TO SETTLE RIGHTS 
UNDER A POLICY), 52 

INSURANCE LAW (BECAUSE PLAINTIFF 
RECOVERED FROM THE OTHER DRIVER AN 
AMOUNT EQUAL TO THE LIMIT OF PLAINTIFF'S 
SUPPLEMENTARY UNINSURED/UNDERINSURED 
MOTORISTS (SUM) COVERAGE, PLAINTIFF WAS 
NOT ENTITLED TO ANY FURTHER RECOVERY), 
49 

INSURANCE LAW (CAUSE OF ACTION FOR BREACH 
OF COVENANT OF GOOD FAITH AND FAIR 
DEALING NOT DUPLICATIVE OF CAUSE OF 
ACTION FOR BREACH OF CONTRACT), 52 

INSURANCE LAW (INSURER STRICTLY LIABLE FOR 
OIL DISCHARGE BY INSURED), 38 

INSURANCE LAW (LESSOR ENTITLED TO SUMMARY 
JUDGMENT DECLARING LESSEE'S INSURANCE 
CARRIER WAS OBLIGATED TO DEFEND LESSOR 
IN SLIP AND FALL CASE), 49 

INSURANCE LAW (OFFICE-BASED SURGERY 
CENTERS, UNLIKE HOSPITALS AND 
AMBULATORY SURGERY CENTERS, ARE NOT 
ENTITLED TO REIMBURSEMENT FOR FACILITY 
FEES UNDER THE NO-FAULT LAW), 93 

INSURANCE LAW (PRINCIPLES OF CONTRACT 
INTERPRETATION APPLIED TO DETERMINE 
DEDUCTIBLE), 50 

INSURANCE LAW (QUESTION OF FACT WHETHER 
DELAY IN NOTIFIYING INSURER BASED UPON 
GOOD FAITH BELIEF OF NONLIABILITY), 48 

INSURANCE LAW (SUPPLEMENTAL 
UNINSURED/UNDERINSURED MOTORIST 
PROVISIONS WERE UNAMBIGUOUS, RECOVERY 
LIMITED TO THE DIFFERENCE BETWEEN THE 
AMOUNT RECOVERED UNDER THE 
TORTFEASOR'S POLICY AND $50,000, HERE THE 
DIFFERENCE WAS ZERO), 50 

INTERVENE, MOTION TO (NON-DEBTOR SPOUSE 
SHOULD HAVE BEEN ALLOWED TO INTERVENE 
IN ACTION TO ENFORCE JUDGMENT AGAINST 
DEBTOR-HUSBAND), 42 

INTERVENING ACT (CAR CRASHING THROUGH 
SUPERMARKET DOORS WAS AN 
UNFORESEEABLE INTERVENING ACT), 58 

JOINT VENTURES (LIABILITY UNDER CONTRACT 
CAN ARISE IN THE ABSENCE OF PRIVITY WHERE 
A PARTY IS A JOINT VENTURER OR PARTNER 
WITH A SIGNATORY TO THE CONTRACT), 13 

JUDGES (BIAS IN FAVOR OF DEFENDANTS 
REQUIRED ASSIGNMENT OF NEW TRIAL TO A 
DIFFERENT JUDGE), 71 

JUDGES (CRIMINAL LAW, TRIAL JUDGE GAVE TOO 
MUCH ADVICE TO THE PROSECUTOR ON THE 
ADMISSION AND USE OF EVIDENCE, NEW TRIAL 
ORDERED), 29 

JURISDICTION (DEATH, DEFENDANT'S DEATH 
PRIOR TO PLAINTIFF'S MOTION FOR SUMMARY 

JUDGMENT DIVESTED THE COURT OF 
JURISDICTION, COURT SHOULD NOT HAVE 
DECIDED MOTION AND ORDER APPEALED FROM 
WAS A NULLITY), 12 

JURORS (CRIMINAL LAW, JUROR SHOULD HAVE 
BEEN EXCUSED FOR CAUSE, CONVICTION 
REVERSED), 20 

JURY INSTRUCTIONS (CRIMINAL LAW, JUDGE 
REMOVED ELEMENTS OF THE CHARGED 
OFFENSES FROM THE JURY'S CONSIDERATION, 
NEW TRIAL ORDERED), 20 

JUSTIFICATION DEFENSE (CRIMINAL LAW, JURY 
SHOULD HAVE BEEN CHARGED ON THE 
DEADLY-FORCE JUSTIFICATION DEFENSE, NEW 
TRIAL ORDERED), 24 

JUVENILE DELINQUENCY (JUVENILE DELIQUENCY 
ADJUDICATION AGAINST WEIGHT OF THE 
EVIDENCE), 43 

LABOR LAW (12 TO 18 INCH FALL SUPPORTED 
SUMMARY JUDGMENT IN FAVOR OF PLAINTIFF 
UNDER LABOR LAW 240 (1)), 54 

LABOR LAW (INDUSTRIAL CODE REQUIRED A 
GUARD ON THE SAW WHICH INJURED 
PLAINTIFF, DEFENDANT NOT ENTITLED TO 
SUMMARY JUDGMENT BASED ON THE CLAIM 
THERE WAS NO PLACE TO INSTALL A GUARD ON 
THE SAW), 53 

LABOR LAW (NO NEED TO SHOW LADDER WHICH 
FELL WAS DEFECTIVE TO BE ENTITLED TO 
SUMMARY JUDGMENT ON LABOR LAW 240 (1) 
CAUSE OF ACTION), 52 

LAND USE (PETITIONER ORGANIZATION DID NOT 
HAVE STANDING TO CHALLENGE 
CONSTRUCTION OF ASPHALT PLANT), 37 

LAND USE (TOWN'S ISSUANCE OF A POSITIVE 
DECLARATION WITH THE REQUIREMENT THAT 
THE LANDOWNER SUBMIT A DRAFT 
ENVIRONMENTAL IMPACT STATEMENT DID NOT 
RAISE A JUSTICIABLE CONTROVERY WHICH 
COULD BE REVIEWED BY A COURT), 91 

LAND USE (USE VARIANCE, NO RATIONAL BASIS 
FOR GRANTING USE VARIANCE TO CONSTRUCT 
CAR WASH, 84 

LETTERS TESTAMENTARY (PROPERLY REVOKED 
WITHOUT A HEARING), 80 

LIMITED LIABILITY COMPANY LAW (LIMITED 
LIABILITY COMPANY WHICH DID NOT COMPLY 
WITH STATUTORY PUBLICATION REQUIREMENT 
CANNOT BRING A COURT ACTION), 54 

LINCOLN HEARING (DENIAL OF MOTHER'S 
REQUEST FOR A LINCOLN HEARING WAS AN 
ABUSE OF DISCRETION), 40 

MAINTENANCE (PRENUPTIAL AGREEMENT 
INTERPRETED TO WAIVE TERMPORARY 
MAINTENANCE DESPITE ABSENCE OF PRECISE 
TERM), 40 

MALICIOUS PROSECUTION (QUESTION OF FACT 
WHETHER POLICE HAD PROBABLE CAUSE TO 
ARREST, EVIDENCE MAY HAVE BEEN 
FABRICATED), 55 
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MEDICAL MALPRACTIC (SURGICAL PROCEDURES 
WERE DEEMED DISCRETE EVENTS WHICH DID 
NOT ANTICIPATE FURTHER TREATMENT, 
CONTINUOUS TREATMENT DOCTRINE DID NOT 
APPLY TO EXTEND THE STATUTE OF 
LIMITATIONS), 69 

MEDICAL MALPRACTICE (EXPERT EVIDENCE 
IMPROPERLY PRECLUDED, NEW TRIAL 
ORDERED), 71 

MEDICAL MALPRACTICE (HOSPITAL NOT LIABLE 
FOR INJURIES CAUSED BY MENTALLY ILL 
PATIENT FOUR DAYS AFTER DISCHARGE), 69 

MEDICAL MALPRACTICE (QUESTION OF FACT 
WHETHER DEFENDANT DOCTOR CONDUCTED 
AN ADEQUATE SUICIDE ASSESSMENT), 68 

MEDICAL MALPRACTICE (WHERE DEFENDANT 
DOCTOR, IN A MOTION FOR SUMMARY 
JUDGMENT, DOES NOT ADDRESS THE 
ALLEGATIONS OF PROXIMATE CAUSE IN THE 
MEDICAL MALPRACTICE COMPLAINT, THE 
PLAINTIFF NEED NOT ADDRESS PROXIMATE 
CAUSE IN OPPOSITION TO THE MOTION), 70 

MENTAL HYGIENE LAW (ANTISOCIAL PERSONALITY 
DISORDER WITH PSYCHOPATHY SUFFICIENT TO 
DEMONSTRATE PROBABLE CAUSE FOR SEX 
OFFENDER CIVIL COMMITMENT), 55 

MORTGAGE-BACKED SECURITIES (DERIVATIVE 
SUIT AGAINST JP MORGAN CHASE STEMMING 
FROM SUBPRIME MORTGAGE-BACKED 
SECURITIES DISMISSED), 16 

MORTGAGE-BACKED SECURITIES (FRAUD CAUSES 
OF ACTION AGAINST DEUTSCHE BANK 
STEMMING FROM THE COLLAPSE OF 
MORTGAGE-BACKED SECURITIES DISMISSED AS 
UNTIMELY, ACCUSATIONS AGAINST DEUTSCHE 
BANK WERE WELL-KNOWN MORE THAN TWO 
YEARS BEFORE THE SUIT WAS BROUGHT), 47 

MORTGAGES (FORECLOSURE, PLAINTIFF COULD 
PROCEED AGAINST NOTE AND GUARANTY 
AFTER RELEASING MORTGAGE), 45 

MUNCIPAL LAW (QUESTION OF FACT WHETHER 
GOVERNMENTAL OR PROPRIETARY ACTS WERE 
INVOLVED IN CONNECTION WITH A BURST 
WATER MAIN), 57 

MUNCIPAL LAW (SPECIAL NEEDS STUDENT 
SHOULD HAVE BEEN ALLOWED TO AMEND HER 
NOTICE OF CLAIM TO REFLECT ALLEGATIONS 
OF AN ASSAULT AND RAPE SHE MADE IN HER 
DEPOSITION, ALLEGATIONS WHICH DIFFERED 
DRAMATICALLY FROM THOSE MADE IN THE 
ORIGINAL NOTICE OF CLAIM), 34 

MUNICIPAL LAW (ELIMINATION OF PUBLIC 
EMPLOYEE'S POSITION NOT DONE IN BAD 
FAITH), 56 

MUNICIPAL LAW (EMINENT DOMAIN, EXTENSION 
OF TIME TO FILE NOTICE OF APPEARANCE RE 
DAMAGES FOR ACQUISITION OF REAL 

PROPERTY PROPERLY GRANTED), 35 
MUNICIPAL LAW (MALICIOUS PROSECUTION, 

QUESTION OF FACT WHETHER POLICE HAD 

PROBABLE CAUSE TO ARREST, EVIDENCE MAY 
HAVE BEEN FABRICATED), 55 

MUNICIPAL LAW (POLICE DEPARTMENT CAN 
REFUSE EMPLOYMENT IN A CIVILIAN POSITION 
SOLELY ON THE BASIS OF THE APPLICANT'S 
CRIMINAL RECORD), 36 

MUNICIPAL LAW (POLICE HIGH-SPEED PURSUIT, 
QUESTION OF FACT RE 
RECKLESS DISREGARD FOR SAFETY), 71 

NAVIGATION LAW (LANDSCAPER STRICTLY LIABLE 
FOR OIL DISCHARGE), 38 

NEGLIGENCE (ACCIDENT DIAGRAM IN POLICE 
REPORT NOT BASED ON OFFICER'S FIRST-HAND 
KNOWLEDGE AND SHOULD NOT HAVE BEEN 
ADMITTED), 65 

NEGLIGENCE (ARCHITECT MAY BE LIABLE IN TORT 
AND FOR BREACH OF CONTRACT), 65 

NEGLIGENCE (CAR CRASHING THROUGH 
SUPERMARKET DOORS WAS AN 
UNFORESEEABLE INTERVENING ACT), 58 

NEGLIGENCE (CRITERIA FOR SPOLIATION OF 
EVIDENCE NOT MET), 66 

NEGLIGENCE (DEFENDANT DRIVER ENTITLED TO 
SUMMARY JUDGMENT UNDER THE EMERGENCY 
DOCTRINE), 60 

NEGLIGENCE (DEFENDANTS FAILED TO 
DEMONSTRATE SIDEWALK DEFECT WAS 
TRIVIAL AS A MATTER OF LAW, SUMMARY 
JUDGMENT SHOULD NOT HAVE BEEN 
GRANTED), 62 

NEGLIGENCE (FINANCIAL ADVISOR IS NOT A 
PROFESSIONAL WHO CAN BE HELD LIABLE IN 
TORT BASED UPON A CONTRACTUAL 
RELATIONSHIP), 64 

NEGLIGENCE (FIREFIGHTER'S GENERAL MUNCIPAL 
LAW CAUSE OF ACTION FOR INJURIES 
INCURRED WHILE FIGHTING A FIRE CANNOT BE 
BASED UPON AN ALLEGED OSHA VIOLATION ON 
THE PART OF THE PROPERTY OWNER), 72 

NEGLIGENCE (GENERAL AWARENESS OF A 
RECURRENT CONDITION DOES NOT AMOUNT TO 
CONSTRUCTIVE NOTICE), 59 

NEGLIGENCE (HEARSAY OFFERED IN OPPOSITION 
TO SUMMARY JUDGMENT PROPERLY 
CONSIDERED), 67 

NEGLIGENCE (MEDICAL MALPRACTICE, EXPERT 
EVIDENCE IMPROPERLY PRECLUDED, NEW 
TRIAL ORDERED), 71 

NEGLIGENCE (MEDICAL MALPRACTICE, HOSPITAL 
NOT LIABLE FOR INJURIES CAUSED BY 
MENTALLY ILL PATIENT FOUR DAYS AFTER 
DISCHARGE), 69 

NEGLIGENCE (MEDICAL MALPRACTICE, SURGICAL 
PROCEDURES WERE DEEMED DISCRETE 
EVENTS WHICH DID NOT ANTICIPATE FURTHER 
TREATMENT, CONTINUOUS TREATMENT 
DOCTRINE DID NOT APPLY TO EXTEND THE 
STATUTE OF LIMITATIONS), 69 

NEGLIGENCE (MEDICAL MALPRACTICE, WHERE 
DEFENDANT DOCTOR, IN A MOTION FOR 
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SUMMARY JUDGMENT, DOES NOT ADDRESS 
THE ALLEGATIONS OF PROXIMATE CAUSE IN 
THE MEDICAL MALPRACTICE COMPLAINT, THE 
PLAINTIFF NEED NOT ADDRESS PROXIMATE 
CAUSE IN OPPOSITION TO THE MOTION), 70 

NEGLIGENCE (MUNICIPAL LAW, QUESTION OF 
FACT WHETHER GOVERNMENTAL OR 
PROPRIETARY ACTS WERE INVOLVED IN 
CONNECTION WITH A BURST WATER MAIN), 57 

NEGLIGENCE (NO OBLIGATION TO CONTINUOUSLY 
MOP UP TRACKED IN WATER), 57 

NEGLIGENCE (PHARMACIST'S DUTY OF CARE 
CLEARLY ARTICULATED), 73 

NEGLIGENCE (PLAINTIFF'S ALLEGATION OF A NEW 
INJURY IN A SUPPLEMENTAL BILL OF 
PARTICULARS SUBMITTED IN OPPOSITION TO 
DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT SHOULD NOT HAVE BEEN 
CONSIDERED BY THE MOTION COURT), 63 

NEGLIGENCE (POLICE HIGH-SPEED PURSUIT, 
QUESTION OF FACT RE 
RECKLESS DISREGARD FOR SAFETY), 71 

NEGLIGENCE (QUESTION OF FACT WHETHER 
DEFENDANT DOCTOR CONDUCTED AN 
ADEQUATE SUICIDE ASSESSMENT), 68 

NEGLIGENCE (QUESTION OF FACT WHETHER 
ROAD-WORK CONTRACTOR LIABLE IN TORT 
FOR LAUNCHING AN INSTRUMENT OF HARM), 57 

NEGLIGENCE (QUESTION OF FACT WHETHER 
SNOW-REMOVAL CONTRACTOR CREATED THE 
ICE CONDITION WHERE PLAINTIFF FELL), 64 

NEGLIGENCE (RIDER ASSUMED THE RISK OF 
BEING THROWN FROM A HORSE), 58 

NEGLIGENCE (SIDEWALK DEFECT TRIVIAL), 59 
NEGLIGENCE (SLIP AND FALL, DEFENDANT'S 

FAILURE TO DEMONSTRATE WHEN AREA WAS 
LAST CLEANED OR INSPECTED REQUIRED 
DENIAL OF SUMMARY JUDGMENT), 60 

NEGLIGENCE (SLIP AND FALL, FAILURE TO 
DEMONSTRATE WHEN AREA WAS LAST 
CLEANED OR INSPECTED REQUIRED DENIAL OF 
DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT), 62 

NEGLIGENCE (STRIKING OF PLEADINGS TOO 
SEVERE A SANCTION FOR SPOLIATION OF 
EVIDENCE), 67 

NEGLIGENCE (VERDICT FINDING PLAINTIFF WAS 
NEGLIGENT BUT HER NEGLIGENCE WAS NOT 
THE PROXIMATE CAUSE OF HER INJURY WAS 
INCONSISTENT AND AGAINST THE WEIGHT OF 
THE EVIDENCE), 61 

NO-FAULT INSURANCE (OFFICE-BASED SURGERY 
CENTERS, UNLIKE HOSPITALS AND 
AMBULATORY SURGERY CENTERS, ARE NOT 
ENTITLED TO REIMBURSEMENT FOR FACILITY 
FEES UNDER THE NO-FAULT LAW), 93 

NOTE (FORECLOSURE, PLAINTIFF COULD 
PROCEED AGAINST NOTE AND GUARANTY 
AFTER RELEASING MORTGAGE), 45 

NOTICE (NEGLIGENCE, GENERAL AWARENESS OF 

A RECURRENT CONDITION DOES NOT AMOUNT 
TO CONSTRUCTIVE NOTICE), 59 

NOTICE OF APPEARANCE (EMINENT DOMAIN, 
EXTENSION OF TIME TO FILE NOTICE OF 
APPEARANCE RE 
DAMAGES FOR ACQUISITION OF REAL 

PROPERTY PROPERLY GRANTED), 35 
NOTICE OF CLAIM  (SPECIAL NEEDS STUDENT 

SHOULD HAVE BEEN ALLOWED TO AMEND HER 
NOTICE OF CLAIM TO REFLECT ALLEGATIONS 
OF AN ASSAULT AND RAPE SHE MADE IN HER 
DEPOSITION, ALLEGATIONS WHICH DIFFERED 
DRAMATICALLY FROM THOSE MADE IN THE 
ORIGINAL NOTICE OF CLAIM), 34 

NOTICE OF OCCURRENCE (INSURANCE LAW, 
QUESTION OF FACT WHETHER DELAY IN 
NOTIFIYING INSURER BASED UPON GOOD FAITH 
BELIEF OF NONLIABILITY), 48 

OFFICE-BASED SURGERY CENTERS (NO-FAULT 
INSURANCE, OFFICE-BASED SURGERY 
CENTERS, UNLIKE HOSPITALS AND 
AMBULATORY SURGERY CENTERS, ARE NOT 
ENTITLED TO REIMBURSEMENT FOR FACILITY 
FEES UNDER THE NO-FAULT LAW), 93 

OSHA REGULATIONS (FIREFIGHTER'S GENERAL 
MUNCIPAL LAW CAUSE OF ACTION FOR 
INJURIES INCURRED WHILE FIGHTING A FIRE 
CANNOT BE BASED UPON AN ALLEGED OSHA 
VIOLATION ON THE PART OF THE PROPERTY 
OWNER), 72 

PARTITION (REAL PROPERTY, RIGHT TO 
PARTITION IS NOT ABSOLUTE AND IS SUBJECT 
TO THE EQUITIES BETWEEN THE PARTIES), 76 

PARTNERSHIP LAW (BREACH OF FIDUCIARY DUTY 
CAUSE OF ACTION BY MINORITY INTEREST 
HOLDER DISMISSED), 73 

PERSONAL PROPERTY (SEPARATE PROPERTY OF 
A NON-DEBTOR SPOUSE, AS OPPOSED TO 
MARITAL PROPERTY, CAN NOT BE REACHED BY 
A JUDGMENT CREDITOR), 42 

PHARMACISTS (DUTY OF CARE IN DISPENSING 
MEDICATION CLEARLY ARTICULATED), 73 

POLICE (POLICE HIGH-SPEED PURSUIT, QUESTION 
OF FACT RE 
RECKLESS DISREGARD FOR SAFETY), 71 

POLICE OFFICERS (INJURY DURING HURRICANE 
SANDY RESCUE OPERATIONS DID NOT RESULT 
FROM AN ACCIDENT WITHIN THE MEANING OF 
THE RETIREMENT AND SOCIAL SECURITY LAW), 
78 

POWERS OF APPOINTMENT  (FIDUCIARY 
EXCEPTION TO THE USUAL BURDEN OF PROOF 
IN A CONSTRUCTIVE FRAUD ACTION DID NOT 
APPLY, ATTORNEYS WHO DRAFTED RELEASES 
OF POWERS OF APPOINTMENT WERE NOT 
PARTIES TO THE RELEASES AND DID NOT 
STAND TO BENEFIT FROM THE RELEASES), 92 

PRENUPTIAL AGREEMENT (PRENUPTIAL 
AGREEMENT INTERPRETED TO WAIVE 
TERMPORARY MAINTENANCE DESPITE 



 

 107 

ABSENCE OF PRECISE TERM), 40 
PRIVILEGE (ATTORNEYS, STATEMENTS MADE IN 

AFFIDAVIT SUBMITTED TO THE COURT WERE 
ABSOLUTELY PRIVILEGED), 6 

PRO SE (CRIMINAL LAW, PRE-TRIAL REQUEST TO 
PROCEED PRO SE PROPERLY DENIED), 19 

PRODUCTS LIABILITY (EXPERT AFFIDAVIT RAISED 
QUESTION OF FACT WHETHER NAIL GUN WAS 
DEFECTIVELY DESIGNED), 75 

PRODUCTS LIABILITY (QUESTIONS OF FACT 
WHETHER AUTOMOBILE LIFT WAS INTENDED TO 
BE USED WITHOUT A PROTECTIVE DEVICE AND 
WHETHER WARNINGS WERE ADEQUATE), 74 

PROFESSIONAL LIABILITY (FINANCIAL ADVISOR IS 
NOT A PROFESSIONAL WHO CAN BE HELD 
LIABLE IN TORT BASED UPON A CONTRACTUAL 
RELATIONSHIP), 64 

PROMISSORY ESTOPPEL (ALTHOUGH BREACH OF 
CONTRACT CAUSES OF ACTION PRECLUDED BY 
STATUTE OF FRAUDS, RELATED PROMISSORY 
ESTOPPEL AND UNJUST ENRICHMENT CAUSES 
OF ACTION SHOULD HAVE SURVIVED MOTION 
TO DISMISS), 13 

PROPERTY TAX ASSESSEMENT (PURCHASE PRICE 
OF GOLF COURSE NOT PROPER VALUATION 
FOR TAX PURPOSES, PRICE REFLECTED 
POTENTIAL VALUE OF LAND AS DEVELOPED), 78 

PROPRIETARY FUNCTION (QUESTION OF FACT 
WHETHER GOVERNMENTAL OR PROPRIETARY 
ACTS WERE INVOLVED IN CONNECTION WITH A 
BURST WATER MAIN), 57 

PROXIMATE CAUSE (MEDICAL 
MALPRACTICE, WHERE DEFENDANT DOCTOR, IN 
A MOTION FOR SUMMARY JUDGMENT, DOES 
NOT ADDRESS THE ALLEGATIONS OF 
PROXIMATE CAUSE IN THE MEDICAL 
MALPRACTICE COMPLAINT, THE PLAINTIFF 
NEED NOT ADDRESS PROXIMATE CAUSE IN 
OPPOSITION TO THE MOTION), 70 

PUBLIC OFFICERS LAW (FOIL, REQUEST FOR NAME 
OF MOHEL WHO INFECTIED INFANT WITH 
HERPES SIMPLEX VIRUS PROPERLY DENIED), 47 

PUBLICATION REQUIREMENT (LIMITED LIABILITY 
COMPANY WHICH DID NOT COMPLY WITH 
STATUTORY PUBLICATION REQUIREMENT 
CANNOT BRING A COURT ACTION), 54 

REAL PROPERTY (EASEMENT BY PRESCRIPTION 
NOT CREATED, USE WAS PERMISSIVE NOT 
HOSTILE), 75 

REAL PROPERTY (RIGHT TO PARTITION IS NOT 
ABSOLUTE AND IS SUBJECT TO THE EQUITIES 
BETWEEN THE PARTIES), 76 

REAL PROPERTY TAX LAW (ALLEGED ZONING 
VIOLATION DID NOT WARRANT AUTOMATIC 
REMOVAL OF TAX-EXEMPT STATUS), 77 

REAL PROPERTY TAX LAW (PURCHASE PRICE OF 
GOLF COURSE NOT PROPER VALUATION FOR 
TAX PURPOSES, PRICE REFLECTED POTENTIAL 
VALUE OF LAND AS DEVELOPED), 78 

RENEW, MOTION TO (CRITERIA FOR GRANTING IS 

FLEXIBLE), 7 
RENEW, MOTION TO (LAW OFFICE FAILURE 

DEEMED ADEQUATE GROUND FOR MOTION), 7 
RETIREMENT AND SOCIAL SECURITY LAW (POLICE 

OFFICERS INJURY DURING HURRICANE SANDY 
RESCUE OPERATIONS DID NOT RESULT FROM 
AN ACCIDENT WITHIN THE MEANING OF THE 
RETIREMENT AND SOCIAL SECURITY LAW), 78 

RIGHT TO COUNSEL (FAMILY LAW, INADEQUATE 
INQUIRY PRECEDING FATHER'S WAIVER OF HIS 
RIGHT TO COUNSEL REQUIRED REVERSAL), 43 

RIGHT TO COUNSEL (FAMILY LAW, INADEQUATE 
WAIVER OF RIGHT TO COUNSEL REQUIRED 
REVERSAL, PRESERVATION OF THIS ISSUE NOT 
NECESSARY), 44 

RODRIGUEZ HEARING (IDENTIFICATION WAS 
CONFIRMATORY, WADE HEARING NOT 
NECESSARY), 17 

SEARCHES AND SEIZURES  (SEARCH WARRANT 
WAS NOT BASED UPON PROBABLE CAUSE TO 
BELIEVE THE EVIDENCE SOUGHT WOULD BE AT 
THE SEARCHED LOCATION, MOTION TO 
SUPPRESS WAS PROPERLY GRANTED AND 
INDICTMENT WAS PROPERLY DISMISSED), 26 

SEARCHES AND SEIZURES (EXIGENT 
CIRCUMSTANCES, A CONCERN FOR OFFICER 
SAFETY, JUSTIFIED WARRANTLESS SEARCH OF 
BACKPACK), 87 

SEARCHES AND SEIZURES (SEIZURE OF COCAINE 
WAS NOT SUFFICIENTLY ATTENUATED FROM 
ILLEGAL DETENTION, SUPPRESSION SHOULD 
HAVE BEEN GRANTED), 29 

SEARCHES AND SEIZURES (MIDTRIAL ORAL 
MOTION TO SUPPRESS, MADE AFTER THE 
PEOPLE BELATEDLY PROVIDED THE SEARCH 
WARRANT APPLICATION, REQUIRED A HEARING, 
28 

SECOND FELONY OFFENDER STATUS (VIOLATION 
OF CONNECTICUT SEXUAL ASSAULT STATUTE 
CANNOT SERVE AS PREDICATE FELONY IN NEW 
YORK), 17 

SECURITIES (FRAUD CAUSES OF ACTION AGAINST 
DEUTSCHE BANK STEMMING FROM THE 
COLLAPSE OF MORTGAGE-BACKED SECURITIES 
DISMISSED AS UNTIMELY, ACCUSATIONS 
AGAINST DEUTSCHE BANK WERE WELL-KNOWN 
MORE THAN TWO YEARS BEFORE THE SUIT 
WAS BROUGHT), 47 

SENTENCING (VIOLATION OF CONNECTICUT 
SEXUAL ASSAULT STATUTE CANNOT SERVE AS 
PREDICATE FELONY IN NEW YORK), 17 

SEX OFFENDER REGISTRATION ACT (SORA) (USE 
OF EXTREME VIOLENCE WARRANTED UPWARD 
DEPARTURE), 30 

SEX OFFENDERS (ANTISOCIAL PERSONALITY 
DISORDER WITH PSYCHOPATHY SUFFICIENT TO 
DEMONSTRATE PROBABLE CAUSE FOR SEX 
OFFENDER CIVIL COMMITMENT), 55 

SEXUAL HARASSMENT (EMPLOYMENT LAW, 
ALLEGATIONS BY THREE FORMER EMPLOYEES 
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DID NOT MAKE OUT A PRIMA FACIE CASE OF A 
HOSTILE WORK ENVIRONMENT DUE TO SEXUAL 
HARASSMENT), 36 

SLIP AND FALL (ALL REQUIRED ELEMENTS OF SLIP 
AND FALL ADDRESSED BY BOTH SIDES IN 
SUMMARY JUDGMENT MOTION), 67 

SLIP AND FALL (DEFENDANTS FAILED TO 
DEMONSTRATE SIDEWALK DEFECT WAS 
TRIVIAL AS A MATTER OF LAW, SUMMARY 
JUDGMENT SHOULD NOT HAVE BEEN 
GRANTED), 62 

SLIP AND FALL (FAILURE TO DEMONSTRATE WHEN 
AREA WAS LAST CLEANED OR INSPECTED 
REQUIRED DENIAL OF DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT), 62 

SLIP AND FALL (NO OBLIGATION TO 
CONTINUOUSLY MOP UP TRACKED IN WATER), 
57 

SLIP AND FALL (QUESTION OF FACT WHETHER 
SNOW-REMOVAL CONTRACTOR CREATED THE 
ICE CONDITION WHERE PLAINTIFF FELL), 64 

SLIP AND FALL (SIDEWALK DEFECT TRIVIAL), 59 
SLIP AND FALL (SLIP AND FALL, DEFENDANT'S 

FAILURE TO DEMONSTRATE WHEN AREA WAS 
LAST CLEANED OR INSPECTED REQUIRED 
DENIAL OF SUMMARY JUDGMENT), 60 

SLIP AND FALL (VERDICT FINDING PLAINTIFF WAS 
NEGLIGENT BUT HER NEGLIGENCE WAS NOT 
THE PROXIMATE CAUSE OF HER INJURY WAS 
INCONSISTENT AND AGAINST THE WEIGHT OF 
THE EVIDENCE), 61 

SMOKING PROHIBITION (NYS OFFICE OF PARKS, 
RECREATION AND HISTORIC PRESERVATION 
DID NOT EXCEED ITS AUTHORITY WHEN IT 
PROHIBITED SMOKING IN SOME SMALL PARKS 
WITHIN NEW YORK CITY AND ON A SMALL 
PERCENTAGE OF THE 330,000-ACRE PARK 
SYSTEM), 86 

SPECIAL IMMIGRANT JUVENILE STATUS (MOTION 
FOR REQUISITE FINDINGS SHOULD HAVE BEEN 
GRANTED), 44 

SPOLIATION (STRIKING OF PLEADINGS TOO 
SEVERE A SANCTION FOR SPOLIATION OF 
EVIDENCE), 67 

STANDING (ENVIRONMENTAL LAW, LAND USE, 
PETITIONER ORGANIZATION DID NOT HAVE 
STANDING TO CHALLENGE CONSTRUCTION OF 
ASPHALT PLANT), 37 

STANDING (FORECLOSURE, SUA SPONTE 
DISMISSAL OF COMPLAINT FOR LACK OF 
STANDING REVERSED, DEFENSE WAS WAIVED 
AND IS NOT A JURISDICTION DEFECT), 45 

STATE ENVIRONMENTAL QUALITY REVIEW ACT 
(SEQRA) (EXPRESSION OF OPPOSITION TO A 
PROPOSED DEVELOPMENT PROJECT DID NOT 
CREATE A CONFLICT OF INTEREST 
PRECLUDING VILLAGE OFFICIALS FROM 
PARTICIPATING IN SEQRA REVIEW), 38 

STATE ENVIRONMENTAL QUALITY REVIEW ACT 
(SEQRA) (PLANNING BOARD DID NOT HAVE 

AUTHORITY TO RESCIND NEGATIVE 
DECLARATION AFTER PERMITS ISSUED), 38 

STATE ENVIRONMENTAL QUALITY REVIEW ACT 
(SEQRA) (TOWN'S ISSUANCE OF A POSITIVE 
DECLARATION WITH THE REQUIREMENT THAT 
THE LANDOWNER SUBMIT A DRAFT 
ENVIRONMENTAL IMPACT STATEMENT DID NOT 
RAISE A JUSTICIABLE CONTROVERY WHICH 
COULD BE REVIEWED BY A COURT), 91 

STATE PARKS (NYS OFFICE OF PARKS, 
RECREATION AND HISTORIC PRESERVATION 
DID NOT EXCEED ITS AUTHORITY WHEN IT 
PROHIBITED SMOKING IN SOME SMALL PARKS 
WITHIN NEW YORK CITY AND ON A SMALL 
PERCENTAGE OF THE 330,000-ACRE PARK 
SYSTEM), 86 

STATEMENT AGAINST PENAL INTEREST (CRIMINAL 
LAW, IT WAS AN ABUSE OF DISCRETION, AS A 
MATTER OF LAW, TO EXCLUDE EVIDENCE OF 
THIRD-PARTY CULPABILITY IN THE FORM OF 
STATEMENTS AGAINST PENAL INTEREST), 89 

STATUTE OF LIMITATIONS (SIX YEAR STATUTE 
APPLIES TO EXECUTIVE LAW 63 (12) CAUSE OF 
ACTION FOR FRAUD), 46 

STREET STOPS (DEFENDANT'S STARING AT THE 
POLICE FROM ACROSS THE ROAD DID NOT 
JUSTIFY THE INITIAL APPROACH BY THE 
POLICE, MOTION TO SUPPRESS SHOULD HAVE 
BEEN GRANTED AND INDICTMENT FOR 
POSSESSION OF A WEAPON SHOULD HAVE 
BEEN DISMISSED), 25 

STREET STOPS (FORCIBLE DETENTION 
AMOUNTED TO ARREST WITHOUT PROBABLE 
CAUSE, GUILTY PLEA VACATED, INDICTMENT 
DISMISSED), 26 

STREET STOPS (SEIZURE OF COCAINE WAS NOT 
SUFFICIENTLY ATTENUATED FROM ILLEGAL 
DETENTION, SUPPRESSION SHOULD HAVE 
BEEN GRANTED), 29 

SUBROGATION  (BAILEE CANNOT, UNDER THE 
UCC, CONTRACT AWAY LIABILITY FOR LACK OF 
CARE IN STORING GOODS, WAIVER OF 
SUBROGATION UNENFORCEABLE), 51 

SUICIDE (MEDICAL MALPRACTICE, QUESTION OF 
FACT WHETHER DEFENDANT DOCTOR 
CONDUCTED AN ADEQUATE SUICIDE 
ASSESSMENT), 68 

SUMMARY JUDGMENT MOTIONS (UNSWORN, 
UNCERTIFIED MEDICAL DOCUMENTS PROPERLY 
CONSIDERED, AFFIANT CREDIBILITY SHOULD 
NOT BE WEIGHED IN DECIDING SUMMARY 
JUDGMENT), 11 

SUPERIOR COURT INFORMATION (ATTEMPTED 
CRIMINAL POSSESSION OF A CONTROLLED 
SUBSTANCE FOURTH DEGREE NOT A LESSER-
INCLUDED OF CRIMINAL POSSESSION OF A 
CONTROLLED SUBSTANCE FOURTH DEGREE, 
SUPERIOR COURT INFORMATION 
JURISDICTIONALLY DEFECTIVE), 18 

SUPPLEMENATAL UNINSURED/UNDERINSURED 
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MOTORIST (SUM) COVERAGE (SUPPLEMENTAL 
UNINSURED/UNDERINSURED MOTORIST 
PROVISIONS WERE UNAMBIGUOUS, RECOVERY 
LIMITED TO THE DIFFERENCE BETWEEN THE 
AMOUNT RECOVERED UNDER THE 
TORTFEASOR'S POLICY AND $50,000, HERE THE 
DIFFERENCE WAS ZERO), 50 

SUPPLEMENTARY UNINSURED/UNDERINSURED 
MOTORISTS (SUM) COVERAGE (BECAUSE 
PLAINTIFF RECOVERED FROM THE OTHER 
DRIVER AN AMOUNT EQUAL TO THE LIMIT OF 
PLAINTIFF'S SUPPLEMENTARY 
UNINSURED/UNDERINSURED MOTORISTS (SUM) 
COVERAGE, PLAINTIFF WAS NOT ENTITLED TO 
ANY FURTHER RECOVERY), 49 

SUPPRESSION (DEFENDANT'S STARING AT THE 
POLICE FROM ACROSS THE ROAD DID NOT 
JUSTIFY THE INITIAL APPROACH BY THE 
POLICE, MOTION TO SUPPRESS SHOULD HAVE 
BEEN GRANTED AND INDICTMENT FOR 
POSSESSION OF A WEAPON SHOULD HAVE 
BEEN DISMISSED), 25 

SUPPRESSION (FORCIBLE DETENTION AMOUNTED 
TO ARREST WITHOUT PROBABLE CAUSE, 
GUILTY PLEA VACATED, INDICTMENT 
DISMISSED), 26 

SUPPRESSION (SEARCH WARRANT WAS NOT 
BASED UPON PROBABLE CAUSE TO BELIEVE 
THE EVIDENCE SOUGHT WOULD BE AT THE 
SEARCHED LOCATION, MOTION TO SUPPRESS 
WAS PROPERLY GRANTED AND INDICTMENT 
WAS PROPERLY DISMISSED), 26 

SUPPRESSION (SEIZURE OF COCAINE WAS NOT 
SUFFICIENTLY ATTENUATED FROM ILLEGAL 
DETENTION, SUPPRESSION SHOULD HAVE 
BEEN GRANTED), 29 

SUPPRESSION (CRIMINAL LAW, MIDTRIAL ORAL 
MOTION TO SUPPRESS, MADE AFTER THE 
PEOPLE BELATEDLY PROVIDED THE SEARCH 
WARRANT APPLICATION, REQUIRED A HEARING, 
28 

SURROGATE'S COURT PROCEDURE 
ACT (PETITIONERS DID NOT DEMONSTRATE 
RESPONDENT HELD ASSETS OF THE ESTATE, 
PETITION FOR DISCOVERY PURSUANT TO SCPA 
2103 PROPERLY DENIED), 80 

TAX-EXEMPT STATUS (REAL PROPERTY, ALLEGED 
ZONING VIOLATION DID NOT WARRANT 
AUTOMATIC REMOVAL OF TAX-EXEMPT 
STATUS), 77 

THIRD-PARTY CULPABILITY (CRIMINAL LAW, IT 
WAS AN ABUSE OF DISCRETION, AS A MATTER 
OF LAW, TO EXCLUDE EVIDENCE OF THIRD-
PARTY CULPABILITY IN THE FORM OF 
STATEMENTS AGAINST PENAL INTEREST), 89 

TORT LIABILITY ARISING FROM CONTRACT 
(ARCHITECT MAY BE LIABLE IN TORT AND FOR 
BREACH OF CONTRACT), 65 

TORT LIABILITY ARISING FROM CONTRACT 
(FINANCIAL ADVISOR IS NOT A PROFESSIONAL 

WHO CAN BE HELD LIABLE IN TORT BASED 
UPON A CONTRACTUAL RELATIONSHIP), 64 

TORT LIABILITY ARISING FROM CONTRACT 
(QUESTION OF FACT WHETHER ROAD-WORK 
CONTRACTOR LIABLE IN TORT FOR LAUNCHING 
AN INSTRUMENT OF HARM), 57 

TORT LIABILITY ARISING FROM CONTRACT 
NEGLIGENCE (QUESTION OF FACT WHETHER 
SNOW-REMOVAL CONTRACTOR CREATED THE 
ICE CONDITION WHERE PLAINTIFF FELL), 64 

TRIVIAL DEFECT (SIDEWALK DEFECT TOO TRIVIAL 
TO BE ACTIONABLE), 59 

TRIVIAL DEFECT (SLIP AND FALL, DEFENDANTS 
FAILED TO DEMONSTRATE SIDEWALK DEFECT 
WAS TRIVIAL AS A MATTER OF LAW, SUMMARY 
JUDGMENT SHOULD NOT HAVE BEEN 
GRANTED), 62 

TRUSTS AND ESTATES  (FIDUCIARY EXCEPTION 
TO THE USUAL BURDEN OF PROOF IN A 
CONSTRUCTIVE FRAUD ACTION DID NOT APPLY, 
ATTORNEYS WHO DRAFTED RELEASES OF 
POWERS OF APPOINTMENT WERE NOT PARTIES 
TO THE RELEASES AND DID NOT STAND TO 
BENEFIT FROM THE RELEASES), 92 

TRUSTS AND ESTATES (DEFENDANT'S DEATH 
PRIOR TO PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT DIVESTED THE COURT OF 
JURISDICTION, COURT SHOULD NOT HAVE 
DECIDED MOTION AND ORDER APPEALED FROM 
WAS A NULLITY), 12 

TRUSTS AND ESTATES (LETTERS TESTAMENTARY 
PROPERLY REVOKED WITHOUT A HEARING), 80 

TRUSTS AND ESTATES (PETITIONERS DID NOT 
DEMONSTRATE RESPONDENT HELD ASSETS OF 
THE ESTATE, PETITION FOR DISCOVERY 
PURSUANT TO SCPA 2103 PROPERLY DENIED), 
80 

TRUSTS AND ESTATES (QUESTION OF FACT 
RAISED WHETHER LOST WILL WAS REVOKED), 
79 

UCC (BAILEE CANNOT, UNDER THE UCC, 
CONTRACT AWAY LIABILITY FOR LACK OF CARE 
IN STORING GOODS, WAIVER OF SUBROGATION 
UNENFORCEABLE), 51 

UCC (COMPLAINTS ALLEGING THE DELIVERY OF 
FUEL OIL MIXED WITH WASTE OIL STATED 
CAUSES OF ACTION FOR BREACH OF 
CONTRACT AND BREACH OF WARRANTY), 14 

UNEMPLOYMENT INSURANCE (CLAIMANT DID NOT 
PROVOKE HER DISCHARGE), 82 

UNEMPLOYMENT INSURANCE (CRISIS COUNSELOR 
WAS AN EMPLOYEE), 81 

UNEMPLOYMENT INSURANCE (NEWPAPER 
CARRIER WAS AN EMPLOYEE ENTITLED TO 
BENEFITS), 83 

UNEMPLOYMENT INSURANCE (PART-TIME 
BOOKKEEPER WAS AN EMPLOYEE), 82 

UNEMPLOYMENT INSURANCE (PROMOTIONAL 
SALES MODEL WAS AN EMPLOYEE), 81 

UNJUST ENRICHEMENT (ALTHOUGH BREACH OF 
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CONTRACT CAUSES OF ACTION PRECLUDED BY 
STATUTE OF FRAUDS, RELATED PROMISSORY 
ESTOPPEL AND UNJUST ENRICHMENT CAUSES 
OF ACTION SHOULD HAVE SURVIVED MOTION 
TO DISMISS), 13 

USE VARIANCE (NO RATIONAL BASIS FOR 
GRANTING USE VARIANCE TO CONSTRUCT CAR 
WASH, 84 

VEHICLE AND TRAFFIC LAW (POLICE HIGH-SPEED 
PURSUIT, QUESTION OF FACT RE 
RECKLESS DISREGARD FOR SAFETY), 71 

VERDICT, MOTION TO SET ASIDE (DEFAMATION 
ACTION, MOTION TO SET ASIDE PLAINTIFF'S 
VERDICT SHOULD HAVE BEEN GRANTED), 31 

VERDICTS (NEGLIGENCE, VERDICT FINDING 
PLAINTIFF WAS NEGLIGENT BUT HER 
NEGLIGENCE WAS NOT THE PROXIMATE CAUSE 
OF HER INJURY WAS INCONSISTENT AND 
AGAINST THE WEIGHT OF THE EVIDENCE), 61 

VISITATION (FATHER SHOULD NOT HAVE BEEN 
GIVEN COMPLETE CONTROL OVER VISITATION 
WITH MOTHER), 39 

WADE HEARING (IDENTIFICATION WAS 
CONFIRMATORY, WADE HEARING NOT 
NECESSARY), 17 

WAIVER OF APPEAL (CRIMINAL, SIGNED WRITTEN 
WAIVER DID NOT REMEDY INADEQUATE ORAL 
COLLOQUY), 21 

WEIGHT OF THE EVIDENCE REVIEW (CRIMINAL 
LAW, THE SOLE REMEDY WHEN A CONVICTION 

IS DEEMED AGAINST THE WEIGHT OF THE 
EVIDENCE IS DISMISSAL OF THE INDICTMENT, 
REDUCTION TO A LESSER INCLUDED OFFENSE 
IS NOT AVAILABLE), 22 

WEIGHT OF THE EVIDENCE REVIEW (JUVENILE 
DELIQUENCY ADJUDICATION AGAINST WEIGHT 
OF THE EVIDENCE, CRITERIA EXPLAINED), 43 

WILLS (QUESTION OF FACT RAISED WHETHER 
LOST WILL WAS REVOKED), 79 

WORKERS' COMPENSATION (STATUTORY 
PRESUMPTION INJURY AROSE FROM 
EMPLOYMENT DID NOT CREATED A 
PRESUMPTION THE ACCIDENT HAD HAPPENED), 
84 

WORKERS' COMPENSATION LAW (CARRIER'S 
INABILITY TO CONDUCT AN INDEPENDENT 
MEDICAL EXAMINATION OF CLAIMANT 
WARRANTED SUSPENSION OF COMPENSATION 
PAYMENTS), 83 

ZONING (ALLEGED ZONING VIOLATION DID NOT 
WARRANT AUTOMATIC REMOVAL OF TAX-
EXEMPT STATUS), 77 

ZONING (PROPERTY DEVELOPMENT BASED UPON 
AN INVALID PERMIT DOES NOT GIVE RISE TO A 
VESTED RIGHT IN THE DEVELOPED PROPERTY), 
94 

ZONING (USE VARIANCE, NO RATIONAL BASIS FOR 
GRANTING USE VARIANCE TO CONSTRUCT CAR 
WASH, 84 

 


