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elements of several intentional torts, including malicious prosecution, false 

arrest, false imprisonment, libel, slander and tortious interference with a 

prospective business advantage (note that issuance of an appearance ticket 

does not amount to false arrest or imprisonment): 
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Acclaimed Photographer's Surreptitious Taking of Photographs of 

Plaintiffs Through Apartment Windows Did Not Violate Plaintiffs' Right to 
Privacy as Codified in Civil Rights Law 50 and 51--Art Is Exempt from the 

Reach of Those Statutes 
  
 
The First Department, in a full-fledged opinion by Justice Renwick, determined 
that defendant's surreptitious taking of photographs of plaintiffs through the 
windows of plaintiffs' apartment did not violate the plaintiffs' right to privacy 
codified in Civil Rights Law sections 50 and 51.  The critically acclaimed 
photographer assembled the photographs, which were for sale, in an exhibition 
called "Neighbors" and put them up on his website. The court explained that 
the "newsworthy and public interest" exemption from the prohibitions of Civil 
Rights Law 50 and 51 has been extended to works of art by some courts, 
although the New York Court of Appeals has yet to consider the issue.  The 
court held:  "[We are constrained to conclude] works of art fall outside the 
prohibitions of the privacy statute under the newsworthy and public concerns 
exemption. ... [U]nder this exemption, the press is given broad leeway. This is 
because the informational value of the ideas conveyed by the art work is seen 
as a matter of public interest. We recognize that the public, as a whole, has an 
equally strong interest in the dissemination of images, aesthetic values and 
symbols contained in the art work. In our view, artistic expression in the form of 
art work must therefore be given the same leeway extended to the press under 
the newsworthy and public concern exemption to the statutory tort of invasion 
of privacy:" 
 

In this action, plaintiffs seek damages and injunctive relief for an 
alleged violation of the statutory right to privacy. Concerns over privacy 
and the loss thereof have plagued the public for over a hundred years . 
Undoubtedly, such privacy concerns have intensified for obvious 
reasons. New technologies can track thought, movement, and 
intimacies, and expose them to the general public, often in an instant. 
This public apprehension over new technologies invading one's privacy 
became a reality for plaintiffs and their neighbors when a 
photographer, using a high powered camera lens inside his own 
apartment, took photographs through the window into the interior of 
apartments in a neighboring building.  (Cont’d) 
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The people who were being photographed had no idea 
this was happening. This case highlights the limitations 
of New York's statutory privacy tort as a means of 
redressing harm that may be caused by this type of 
technological home invasion and exposure of private life. 
We are constrained to find that the invasion of privacy of 
one's home that took place here is not actionable as a 
statutory tort of invasion of privacy pursuant to sections 
50 and 51 of the Civil Rights Law, because defendant's 
use of the images in question constituted art work and, 
thus is not deemed "use for advertising or trade 
purposes," within the meaning of the statute. 

Factual and Procedural Background 

Defendant Arne Svenson is a critically acclaimed 
fine art photographer whose work has appeared in 
galleries and museums throughout the United States 
and Europe. Beginning in or about February 2012, after 
"inheriting" a telephoto camera lens from a "birder" 
friend, defendant embarked on a project photographing 
the people living in the building across from him. The 
neighboring building had a mostly glass facade, with 
large windows in each unit. Defendant photographed the 
building's residents surreptitiously, hiding himself in the 
shadows of his darkened apartment. Defendant asserts 
that he did so for reasons of artistic expression; he 
obscured his subjects' faces, seeking to comment on the 
"anonymity" of urban life, where individuals only reveal 
what can be seen through their windows. After 
approximately one year of photography, defendant 
assembled a series of photographs called "The 
Neighbors," which he exhibited in galleries in Los 
Angeles and New York. 

The exhibit's promotional materials on defendant's 
website stated that for his "subjects there is no question 
of privacy; they are performing behind a transparent 
scrim on a stage of their own creation with the curtain 
raised high." Defendant further stated that "The 
Neighbors" did not know they were being photographed, 
and he "carefully" shot "from the shadows" of his 
apartment "into theirs." Defendant apparently spent 
hours, in his apartment, waiting for his subjects to pass 
the window, sometimes yelling to himself, "Come to the 
window!" A reporter for The New Yorker magazine spent 
time with defendant while he was surreptitiously 
photographing his subjects. During this time, defendant 
took a photo of a "little girl, dancing in her tiara; half 
naked, she looked like a cherub. As she turned away, 
[defendant] took a photograph. I don't like it when little 
girls are running around without their tops,' he said, but 
this is a beautiful image." 

During the New York exhibition of "The Neighbors," 
plaintiffs and other residents of the building learned, 
through media coverage of the exhibition, that they had 
been defendant's unwitting subjects. Plaintiffs, in 
particular, learned that their children, then aged three 

and one, appeared in the exhibition, in the photographs 
numbered six and twelve. Despite defendant's professed 
effort to obscure his subjects' identity, plaintiffs' children 
were identifiable in these photographs, one of which 
showed their son in his diaper and their daughter in a 
swimsuit; the other showed plaintiff mother holding her 
daughter. Upon viewing defendant's website, and 
discovering that the photographs of her children were 
being offered for sale, plaintiff mother called defendant 
to demand that he stop showing and selling the images 
of her children. Defendant agreed with respect to the 
photo with the children together (#6), but was 
noncommittal about the photo of plaintiff's daughter 
(#12). Plaintiffs then retained counsel, who sent letters to 
defendant and the Manhattan gallery where the photos 
were being shown, demanding that the photographs of 
plaintiffs' children be removed from the exhibition, the 
gallery's website, and defendant's website. Defendant 
and the gallery complied. Plaintiffs' counsel sent a 
similar demand to an online art sales site called "Artsy." 
It, too, complied. 

Despite this, one of the photographs of plaintiffs' 
daughter (#12) was shown on a New York City television 
broadcast discussing defendant and his show. Other 
showings followed, including one on NBC's "Today 
Show" on May 17, 2013, displaying photograph #12, 
showing plaintiffs' daughter's face. In addition, the 
address of the building was revealed in print and 
electronic media, including a Facebook page. 

In May 2013, plaintiffs commenced this action 
seeking injunctive relief and damages pursuant to the 
statutory tort of invasion of privacy and the common law 
tort of intentional infliction of emotional distress. Plaintiffs 
simultaneously moved for a preliminary injunction and a 
temporary restraining order. The TRO was granted on 
consent. Defendant then submitted his opposition to the 
motion for a preliminary injunction and cross-moved to 
dismiss the complaint, asserting the theory that because 
the photographs were art, they were protected by the 
First Amendment, and their publication, sale, and use 
could not be restrained. 

In August 2013, Supreme Court denied plaintiffs' 
motion for a preliminary injunction; instead, it granted 
defendant's cross-motion to dismiss the entire complaint. 
In so doing, the court concluded that the photographs 
were protected by the First Amendment. The court found 
that the photographs conveyed defendant's "thoughts 
and ideas to the public" and "served more than just an 
advertising or trade purpose because they promote the 
enjoyment of art in the form of a displayed exhibition." 
This Court, however, granted a preliminary appellate 
injunction pending the outcome of this appeal. 
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Discussion 

As indicated, the denial of the preliminary injunction 
and the dismissal of the complaint were based on the 
same ground, namely that the alleged conduct 
constituting the privacy invasion are not actionable under 
the statutory tort of invasion of privacy (see Civil Rights 
Law §§ 50-51 (McKinney 1999). 

New York State's privacy statute was borne out of 
judicial prompting from the Court of Appeals in Roberson 
v Rochester Folding Box Co(171 NY 538 [1902]). 
In Roberson, the Court of Appeals declined to establish 
a common law right to privacy where a flour company 
"obtained, made, printed, sold and circulated about 
25,000 lithographic prints, photographs and likenesses 
of plaintiff" without the plaintiff's consent (id. at 542). The 
"25,000 likenesses of the plaintiff . . . ha[d] been 
conspicuously posted and displayed in stores, 
warehouses, saloons and other public places." The 
plaintiff sought an injunction preventing further use of the 
photographs as well as damages in the sum of $15,000 
(id.). The Supreme Court, affirmed by the Appellate 
Division (64 App Div 30 [1901]), decided that the plaintiff 
had a "right . . . to be let alone" (32 Misc 344, 347-348 
[1900]) a "so-called right of privacy" (171 NY at 544), 
which had been invaded by the widespread distribution 
of her image. 

The Court of Appeals, however, reversed, 
reasoning that the adoption of such a right would result 
in "a vast amount of litigation [that would] border[] upon 
the absurd," because the assertions of a right to privacy, 
according to the court, would be limitless (id. at 545). 
The Court of Appeals ultimately found that "[t]he 
legislative body could very well ... provide that no one 
should be permitted for his own selfish purpose to use 
the picture or the name of another for advertising 
purposes without his consent," as only the legislature 
can draw "arbitrary distinctions which no court should 
promulgate as a part of general jurisprudence" (id. at 
545, 555). 

Public outcry over the perceived unfairness 
of Roberson led to a rapid response by the New York 
State legislature (see Lerman v Flynt Distrib. Co., 745 
F2d 123, 129 [2d Cir 1984], cert denied 471 US 1054 
[1985]). Within a year of Roberson, New York enacted a 
statutory right to privacy (L.1903, ch 132). The 
statutorily-created right prohibits the use of a person's 
"name, portrait or picture" (Civil Rights Law § 50) or 
"name, portrait, picture or voice" (Civil Rights Law § 51) 
for advertising or trade purposes. Section 50 provides for 
criminal penalties for such prohibited uses, while section 
51 gives the individual victim of such appropriation the 
right to obtain an injunction and bring a cause of action 
to obtain compensatory and exemplary damages (id.). 
Two phrases in the New York privacy statute describe 
the type of unauthorized use that is prohibited. The 

phrases are: 1) "for advertising purposes" and 2) "for the 
purposes of trade." 

The legislature's use of the broad, unqualified 
terms for advertising and trade purposes, on their face, 
appear to support plaintiffs' contention that the statutory 
terms apply to all items which are bought and sold in 
commerce. Courts, however, have refused to adopt a 
literal construction of these terms because the 
advertising and trade limitations of the privacy statute 
were drafted with the First Amendment in mind. As the 
Court of Appeals held in Arrington v NY Times (55 NY2d 
433, 440 [1982]), the terms trade and advertising 
concomitantly act as a narrowly-construed categorization 
crafted by the Legislature to strike a balance between 
the concerns of private individuals and the First 
Amendment. Accordingly, the Court of Appeals has 
consistently held that the privacy statute should not be 
construed to apply to publications regarding newsworthy 
events and matters of public concern (see Howell v New 
York Post Co, 81 NY2d 115, 123 [1993]; Finger v Omni 
Publis, Intl., 77 NY2d 138, 141-142 [1990]). Thus, the 
prohibitions of sections 50 and 51 of the privacy statute 
are not applicable to newsworthy events and matters of 
public concern because such dissemination or 
publication is not deemed strictly for the purpose of 
advertising or trade within the meaning of the privacy 
statute (see Arrington, 55 NY2d 433, 440). 

The newsworthy and public concern exemption's 
primary focus is to protect the press's dissemination of 
ideas that have informational value. However, the 
exemption has been applied to many others forms of 
First Amendment speech, protecting literary and artistic 
expression from the reach of the statutory tort of 
invasion of privacy (see e.g. University of Notre Dame 
Du Lac v Twentieth Century—Fox Film Corp., 22 AD2d 
452, 456 [1st Dept 1965], affd 15 NY2d 940 [1965] 
[motion picture and novel]). 

Similarly, the exemption has been applied in cases 
addressing written and non-written materials published 
or televised for the purpose of entertainment (see e.g. 
Freihofer v Hearst Corp., 65 NY2d 135, 140-141 [1985]; 
Stephano v News Group Publs, 64 NY2d 174, 184 
[1984] [applying the exception to an article of consumer 
interest regarding events in the fashion industry]; Gautier 
v Pro-Football, Inc., (304 NY 354 [1952] [dismissing 
complaint of animal trainer who objected to televised 
broadcast of act performed during half-time at 
professional football game]). This is because there is a 
strong societal interest in facilitating access to 
information that enables people to discuss and 
understand contemporary issues (see Time, Inc. v Hill, 
385 US 374, 388 [1967], citing Thornhill v State of 
Alabama, 310 US 88, 102 [1940]). 

Since the newsworthy and public concern 
exemption has been applied to many types of artistic 
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expressions, including literature, movies and theater, it 
logically follows that it should also be applied equally to 
other modes of artistic expression. Indeed, works of art 
also convey ideas. Although the Court of Appeals has 
not been confronted with the issue of whether works of 
art fall outside the ambit of the privacy statute, other 
courts that have addressed the issue have consistently 
found that they do (see e.g. Altbach v Kulon, 302 AD2d 
655 [3d Dept 2003]; Nussenzweig v DiCorcia, 11 Misc 
3d 1051(A) [Sup Ct, NY County, 2006], affd 38 AD3d 
339 [1st Dept 2007], affd 9 NY3d 184 [2007]; Hoepker v 
Kruger, 200 F Supp 2d 340 [SD NY 2002]; Simeonov v 
Tiegs, 602 NYS2d 1014 [Civ Ct, NY County 1993]). 

For instance, in Altbach v Kulon, the Third 
Department held that an artist's publication of a town 
justice's photograph, along with a painting of the justice 
that caricatured him by portraying him as a devil with a 
horn and a tail, was constitutionally protected as a work 
of art (302 AD2d at 657-658). In Altbach, the defendant 
distributed flyers with the caricature and a photo of the 
justice to promote the opening of his art gallery (id. at 
655). Preliminarily, the court found that the "similarity of 
poses between the photograph and the painting, 
together with the content of the advertising copy 
identifying plaintiff as an experienced attorney, attest[ed] 
to the accuracy of [the] defendant's portrayal of [the] 
plaintiff's face and posture, while emphasizing "that the 
painting is a caricature and parody of the public image 
..." (id. at 658). Nevertheless, the court found that the 
photograph's use can readily be viewed as ancillary to a 
protected artistic expression because it "prove[s] [the] 
worth and illustrate[s] [the] content" of the painting 
exhibited at defendant's gallery (id.). 

Similarly, in Hoepker v Kruger, the federal district 
court for the Southern District of New York gave First 
Amendment protection to a collage photograph 
displayed in the Museum of Contemporary Art, in Los 
Angeles (200 F Supp 2d 340 [2002]). The defendant 
Kruger, a collage artist known for her feminist position on 
issues of beauty, femininity, and power, copied an 
image, "Charlotte As Seen By Thomas," created by 
plaintiff, Thomas Hoepker (id.). She cropped and 
enlarged the image and superimposed three red blocks 
containing the words, "It's a small world but not if you 
have to clean it" (id. at 342). Kruger's creation was 
printed and sold in many forms (e.g., postcards and 
magnets) in the museum's gift shop. It was also 
published in a catalog of Kruger's works (id.). The court 
held that the creation itself "should be shielded from [the 
plaintiff's] right of privacy claim by the First Amendment. 
[It] is pure First Amendment speech in the form of artistic 
expression ... and deserves full protection" (id. at 350). 

It is also worth noting Nussenzweig v diCorcia (38 
AD3d 339 [1st Dept 2007], Tom, J.P., concurring, affd 9 
NY3d 1184 [2007]), which involved the same issue 
presented here — whether a citizen of this state retains 

the right to preclude the use of his likeness where such 
likeness is displayed in an artistic form (id.). The 
defendant, diCorcia, a respected photographer with a 
history of shows in New York museums, photographed a 
series called "HEADS," which involved candid "street 
photography" of people walking by a Times Square 
location. The images were exhibited in a gallery for sale 
(id.). The plaintiff, Nussenzweig, was readily identifiable, 
and did not consent to diCorcia's use of the images (id.). 
Nussenzweig was an Orthodox Jew with deep religious 
beliefs against the use of his image (id.). The exhibit was 
open to the public and was advertised. The 10 photos of 
Nussenzweig sold for $20,000 to $30,000 each (id.). 

The majority found it unnecessary to address the 
constitutional issue and dismissed the privacy tort action 
as time-barred because more than one year had passed 
since the first (rather than the last) publication of the 
photographs (38 AD3d 339).  However, a concurrence 
did reach the constitutional issue of whether the 
defendant's use of the plaintiff's photograph was entitled 
to First Amendment protection (id.). The concurrence 
opined that "the inclusion of the photograph in a catalog 
sold in connection with an exhibition of the artist's work 
did not render its use commercial pursuant to the privacy 
statute" because "the public expression of those ideas 
and concepts was fully protected by the First 
Amendment" (id. at 347). 

In this case, we are constrained to concur with the 
views expressed 
in Altbach, Hoepker, and Nussenzweig's concurrence: 
works of art fall outside the prohibitions of the privacy 
statute under the newsworthy and public concerns 
exemption. As indicated, under this exemption, the press 
is given broad leeway. This is because the informational 
value of the ideas conveyed by the art work is seen as a 
matter of public interest. We recognize that the public, as 
a whole, has an equally strong interest in the 
dissemination of images, aesthetic values and symbols 
contained in the art work. In our view, artistic expression 
in the form of art work must therefore be given the same 
leeway extended to the press under the newsworthy and 
public concern exemption to the statutory tort of invasion 
of privacy. 

To be sure, despite its breadth, the exception is not 
without limits. To give absolute protection to all 
expressive works would be to eliminate the statutory 
right of privacy. Accordingly, under New York law, the 
newsworthy and public concern exception does not 
apply where the newsworthy or public interest aspect of 
the images at issue is merely incidental to its commercial 
purpose. For instance, the newsworthy and public 
concern exemption does not apply where the 
unauthorized images appear in the media under the 
guise of news items, solely to promote sales; such 
advertisement in disguise is commercial use deserving 
no protection from the privacy statute (see e.g. Beverley 

http://www.courts.state.ny.us/reporter/3dseries/2006/2006_50171.htm
http://www.courts.state.ny.us/reporter/3dseries/2006/2006_50171.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_02413.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_02413.htm
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v Choices Women's Med. Ctr., 78 NY2d 745, 751-755 
[1991] [non-media defendant who produced and 
distributed a calendar to promote its medical center that 
included a picture of plaintiff not entitled to protection of 
newsworthy and public concern exception based on 
theme of women's progress where calendar was clearly 
designed to advertise the medical center]; cf. Stephano v 
News Group Publs, Inc., 64 NY2d 174, 185 [1984] 
[model for article on men's fashion not entitled to 
protection of Civil Rights Law § 51 where photo was also 
used in column containing information on where to buy 
new and unusual products]). 

Similarly, when a court determines that there is no 
real relationship between the use of the plaintiff's name 
or picture and the article it is used to illustrate, the 
defendant cannot use the newsworthy and public 
concern exception as a defense. This is because, by 
definition, if a person's image has no real relationship to 
the work then its only purpose must be for the sale of the 
work (compare Thompson v Close-Up, Inc., 277 App Div 
848 [1st Dept 1950] [publication of photograph did not 
fall within exceptions to Civil Rights Law §§ 50 or 51 
where plaintiffs had no connection to dope peddling, 
which was the subject of defendant's article]; 
with Murray v New York Mag. Co., 27 NY2d 406 
[photograph of plaintiff dressed in Irish garb while 
watching St. Patrick's day parade spotlighted a 
newsworthy event and bore a real relationship to article 
about contemporary attitudes of Irish-Americans in New 
York City]; and Finger v Omni Publs. Intl., 77 NY2d 138 
[photograph of plaintiffs and their six children bore real 
relationship to article entitled, "Want a big family?" and 
fell within the newsworthy exception despite fact that 
family had no involvement with subject matter of article, 
caffeine-enhanced in vitro fertilization, where both title 
and photo involved theme of fertility]). 

Applying the newsworthy and public concern 
exemption to the complaint herein, we conclude that the 
allegations do not sufficiently plead a cause of action 
under the statutory tort of invasion of privacy. As detailed 
above, plaintiffs essentially allege that defendant used 
their images in local and national media to promote "The 
Neighbors," an exhibition that included photographs of 
individuals taken under the same circumstances as 
those featuring plaintiffs. Plaintiffs further allege that the 
photographs were for sale at the exhibit and on a 
commercial website. 

Accepting, as we must, plaintiffs' allegations as 
true (Nonnon v City of New York, 9 NY3d 
825 [2007]; Leon v Martinez, 84 NY2d 83, 87—88 
[1994]), they do not sufficiently allege that defendant 
used the photographs in question for the purpose of 
advertising or for purpose of trade within the meaning of 
the privacy statute. Defendant's used of the photos falls 
within the ambit of constitutionally protected conduct in 
the form of a work of art. While a plaintiff may be able to 

raise questions as to whether a particular item should be 
considered a work of art, no such question is presented 
here. Indeed, plaintiffs concede on appeal that 
defendant, a renowned fine arts photographer, 
assembled the photographs into an exhibit that was 
shown in a public forum, an art gallery. Since the images 
themselves constitute the work of art, and art work is 
protected by the First Amendment, any advertising 
undertaken in connection with the promotion of the art 
work was permitted. Thus, under any reasonable view of 
the allegations, it cannot be inferred that plaintiffs' 
images were used "for purpose of advertising" or "for 
purpose trade" within the meaning of the privacy statute. 

Contrary to plaintiffs' arguments, the fact that profit 
might have been derived from the sale of the art work 
does not diminish the constitutional protection afforded 
by the newsworthy and public concern 
exemption. Stephano v News Group Publs. (64 NY2d 
174) illustrates how the newsworthy and public concern 
exemption precludes right of privacy violations when the 
publication is distributed for profit. Stephano, a 
professional model who posed for photos for an article 
on men's fashion, claimed that the defendant improperly 
used his picture for trade or advertising purposes without 
his consent when it published a picture of him modeling 
a "bomber jacket" in a magazine column containing 
information regarding new and unusual products and 
including the approximate price of the jacket, the name 
of the designer, and the names of three stores where the 
jacket might be purchased. The motion court granted 
summary judgment to the defendant, concluding that the 
article reported a newsworthy fashion event, and was 
not published for trade or advertising purposes. In 
agreeing that the plaintiff did not have a claim under the 
privacy statute, the Court of Appeals explained that "(i)t 
is the content of the article and not the defendant's 
motive ... to increase circulation which determines 
whether it is a newsworthy item, as opposed to a trade 
usage, under the Civil Rights Law" (id. at 185). 

Plaintiffs also argue that, merely because the use 
of a person's name, portrait, or picture is newsworthy or 
a matter of public concern, such as a legitimate work of 
art, it should not be exempt from classification as 
"advertising" or "trade" if it was obtained in an improper 
manner. Plaintiffs do not cite any authority directly on 
point for this proposition, and indeed there does not 
appear to be any. However, acknowledging that Civil 
Rights Law sections 50 and 51 reflect a careful balance 
of a person's right to privacy against the public's right to 
a free flow of ideas, plaintiffs argue that defendant's 
work should not be entitled to First Amendment 
protection because of the manner or context in which it 
was formed or made. In essence, plaintiffs seem to be 
arguing that the manner in which the photographs were 
obtained constitutes the extreme and outrageous 
conduct contemplated by the tort of intentional infliction 
of emotional distress and serves to overcome the First 

http://www.courts.state.ny.us/reporter/3dseries/2007/2007_05578.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_05578.htm


 

 6 

Amendment protection contemplated by Civil Rights Law 
sections 50 and 51. 

The Court of Appeals has set a high bar for what 
constitutes outrageous behavior in this context. 
In Howell (81 NY2d 115), the plaintiff was a patient at a 
private psychiatric facility who alleged that it was critical 
to her recovery that no one outside of her immediate 
family know about her commitment. A New York Post 
photographer trespassed onto the secluded grounds of 
the facility for purposes of capturing images of Hedda 
Nussbaum, who had been prominently thrust into the 
public eye a year earlier when her boyfriend Joel 
Steinberg murdered her daughter (id. at 118). Using a 
telephoto lens, the photographer took pictures of 
Nussbaum, who happened at the time to be strolling the 
grounds of the facility with the plaintiff (id.). When the 
pictures were published in the newspaper, the plaintiff 
claimed, inter alia, that her statutory right to privacy had 
been violated and that defendants had intentionally 
inflicted emotional distress on her (id. at 119). 

The Court of Appeals held that the newsworthy and 
public concerns exception applied to bar the privacy 
claim because the Nussbaum affair was a matter of 
public interest and the photographs were directly related 
to the story (id. at 124-125). It rejected the plaintiff's 
contention that her presence at the facility was not 
newsworthy, since it was the fact of Nussbaum's 
interaction with the plaintiff that demonstrated 
Nussbaum's path to recovery from the physical and 
emotional abuse she had suffered at the hands of 
Steinberg (id. at 125). Notably, in dismissing the 
plaintiff's claim for intentional infliction of emotional 
distress as being "an end run around a failed right to 
privacy claim," the Court observed that the "defendants 
acted within their legal right" (id.). The Court further 
stated: 

"Courts have recognized that newsgathering 
methods may be tortious (see, e.g., Galella v Onassis, 
487 F2d 986, 995 [2d Cir 1973]) and, to the extent that a 
journalist engages in such atrocious, indecent and utterly 
despicable conduct as to meet the rigorous requirements 
of an intentional infliction of emotional distress claim, 
recovery may be available. The conduct alleged here, 
however—a trespass onto Four Winds' grounds—does 
not remotely approach the required standard. That 
plaintiff was photographed outdoors and from a distance 
diminishes her claim even further (81 NY2d at 126) 
(emphasis added)." 

The quoted language did not directly apply to the 
privacy claim in Howell. However, it strongly suggests 
that expression will not lose entitlement to the 
newsworthy and public concerns exemption of Civil 
Rights Law sections 50 and 51 unless the means by 
which a person's privacy was invaded was truly 
outrageous. Indeed, while one can argue that 

defendant's actions were more offensive than those of 
the defendant inHowell, because the intrusion here was 
into plaintiffs' home, clearly an even more private space, 
they certainly do not rise to the level of "atrocious, 
indecent and utterly despicable" (id.). Further, the 
depiction of children, by itself, does not create special 
circumstances which should make a privacy claim more 
readily available (see Finger, 77 NY2d at 138). We note 
that defendant's conduct here, while clearly invasive, 
does not implicate the type of criminal conduct covered 
by Penal Law § 250.40 et seq., prohibiting unlawful 
surveillance. 

In short, by publishing plaintiffs' photos as a work 
of art without further action toward plaintiffs, defendant's 
conduct, however disturbing it may be, cannot properly, 
under the current state of the law, be deemed so 
"outrageous" that it went beyond decency and the 
protections of Civil Rights Law sections 50 and 51. To be 
sure, by our holding here — finding no viable cause of 
action for violation of the statutory right to privacy under 
these facts — we do not, in any way, mean to give short 
shrift to plaintiffs' concerns. Undoubtedly, like plaintiffs, 
many people would be rightfully offended by the intrusive 
manner in which the photographs were taken in this 
case. However, such complaints are best addressed to 
the Legislature —- the body empowered to remedy such 
inequities (see Black v Allstate Ins. Co., 274 AD2d 346 
[1st Dept 2000]; Yankelevitz v Royal Globe Ins. Co., 88 
AD2d 934 [2d Dept 1982], affd 59 NY2d 928 [1983]). 
Needless to say, as illustrated by the troubling facts 
here, in these times of heightened threats to privacy 
posed by new and ever more invasive technologies, we 
call upon the Legislature to revisit this important issue, 
as we are constrained to apply the law as it exists. 

Accordingly, the order of the Supreme Court, New 
York County (Eileen Rakower, J.), entered August 5, 
2013, which denied plaintiffs' motion for a preliminary 
injunction, and granted defendant's cross motion to 
dismiss the complaint, should be affirmed, without costs. 

All concur. 
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ADMINISTRATIVE LAW/EDUCATION-
SCHOOL LAW/CIVIL 

PROCEDURE/JURISDICTION 
  

Pursuant to the Doctrine of "Primary Jurisdiction," 
Teacher Seniority Matters Should First Be 

Considered by the Commissioner of Education, Not 
the Courts 

  
The Second Department determined matters concerning 
teacher-seniority, before being considered by a court, 
should first be considered by the Commission of 
Education, invoking the doctrine of "primary jurisdiction:" 
  

"The doctrine of primary jurisdiction provides that 
where the courts and an administrative agency 
have concurrent jurisdiction over a dispute 
involving issues beyond the conventional 
experience of judges . . . the court will stay its 
hand until the agency has applied its expertise to 
the salient questions" ... . The doctrine applies " 
where a claim is originally cognizable in the 
courts, and comes into play whenever 
enforcement of the claim requires the resolution 
of issues which, under a regulatory scheme, have 
been placed within the special competence of an 
administrative body; in such a case the judicial 
process is suspended pending referral of such 
issues to the administrative body for its views'" ... 
. 

  
Here, the issues raised in the petition relate to the 
appropriate calculation of the petitioner's seniority 
and, thus, fall within the special knowledge and 
expertise of the Commissioner ... . Matter of 
Schwartz v East Ramapo Cent. Sch. Dist., 
2015 NY Slip Op 02769, 2nd Dept 4-1-15 

  
  
 
 
 
 
 
 
 
 
 
 

ADMINISTRATIVE LAW/GENERAL 
CONTRACTOR 

REGISTRATION/CERTIFICATE OF RELIEF 
FROM DISABILITIES 

  
Denial of Application for Renewal of General 

Contractor's Registration Based Upon a Conviction 
Which Preceded a Prior Renewal Was Arbitrary and 

Capricious 

  
The First Department determined the denial of 
petitioner's application for renewal of his general 
contractor's registration, based upon a conviction which 
preceded a prior renewal, was arbitrary and 
capricious.  The court noted that the presumption 
derived from petitioner's certificate of relief from 
disabilities was not rebutted: 
  

Respondent's determination lacked a rational 
basis (see CPLR 7803[3]...). Respondent 
arbitrarily concluded that petitioner's prior 
conviction for filing false documents bore a direct 
relationship to the duties and responsibilities 
attendant to the general contractor registration, 
the license for which he sought renewal (see 
Correction Law §§ 752[1], 750[3]...). * * * 
  
Respondent's failure to rebut the presumption of 
rehabilitation deriving from petitioner's certificate 
of relief from disabilities also renders its 
determination arbitrary and capricious ... . Matter 
of Jakubiak v New York City Dept. of Bldgs., 
2015 NY Slip Op 02858, 1st Dept 4-2-15 

  
  

ADMINISTRATIVE LAW/RACING, PARI-
MUTUEL WAGERING AND BREEDING 
LAW/STATUTORY INTERPRETATION 

  
Statutory Provision that the Gaming Commission 

"Shall" Render a Determination Within 30 Days After 
a Hearing Is "Directory" Not "Mandatory"---A Late 

Determination Will Not Be Annulled Absent 
Prejudice 

  
The Third Department determined Supreme Court erred 
when it annulled the suspension of petitioner's license to 
train and own horses because the NYS Gaming 
Commission did not render a determination within 30 
days of the hearing as required by Racing, Pari-Mutuel 
Wagering and Breeding Law 321.  The Third Department 
determined the 30-day time-limit was not mandatory and 
petitioner could only seek relief for a violation of section 
321 if he could show prejudice related to the delay: 
  

Racing, Pari-Mutuel Wagering and Breeding Law 
§ 321 provides that, when respondent suspends a 
harness racing participant's license, the licensee 

 

APPELLATE DIVISION 
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may demand a hearing and, "[w]ithin thirty days 
after the conclusion of such hearing, [respondent] 
shall make a final order in writing." The use of 
"shall" is not conclusive, however, inasmuch as 
the statute does not impose any limitation on 
respondent's power to act or provide for any 
consequences for the failure to comply with the 
time limit ... . Nor has petitioner cited any 
legislative history, and we are not aware of any, 
suggesting that the 30-day provision in the statute 
was intended to be mandatory. Rather, at the time 
this provision was enacted, similar language in 
the Alcoholic Beverage Control Law had been 
judicially determined to be directory ... , yet the 
Legislature imposed no additional language 
limiting respondent's power to act when it later 
enacted Racing, Pari-Mutuel Wagering and 
Breeding Law § 321. 

  
Where, as here, an agency fails to follow a 
procedural provision that is merely directory, the 
subsequent determination should only be 
judicially annulled when the challenger can "show 
that substantial prejudice resulted from the 
agency's noncompliance" ... . Matter of Pena v 
New York State Gaming Commn., 2015 NY Slip 
Op 02821, 3rd Dept 4-2-15 

  

 
ANIMAL LAW/DOG-BITE/NEGLIGENT AND 

FRAUDULENT MISREPRESENTATION 
  

Questions of Fact Existed Re: Whether Plaintiffs 
Were Entitled to Rely on Defendant's Assurances 

Dog Was Not Aggressive 
  
Plaintiff was seriously injured by a dog procured from 
defendant after defendant had assured plaintiffs the dog 
(Brutus) was not aggressive. The Third Department 
determined plaintiffs were entitled to rely on defendant's 
assurances, in spite of three minor biting incidents when 
the dog was in plaintiffs' possession: 
  

Defendants argue that because Brutus bit 
plaintiffs three times prior to the attack that is the 
subject of the complaint, plaintiffs could not have 
reasonably relied on defendants' representations 
as to the dog's behavior and cannot state a claim 
for fraudulent or negligent misrepresentation. 
Defendants also argue that those causes of 
action must fail because plaintiffs could have 
learned of Brutus' aggressive nature with due 
diligence. We are not persuaded. In order to 
establish their claims for negligent and fraudulent 
misrepresentation, plaintiffs must demonstrate 
that they justifiably relied on defendants' 
misrepresentations ... . Here, plaintiffs allege that 
they would not have adopted Brutus if they had 
been told the truth regarding his prior owner's 

reason for turning him over to the Center. 
Plaintiffs also allege that, after the three biting 
incidents, they sought the assistance of trainers to 
deal with what they perceived as a minor issue. 
Plaintiffs, who have experience owning and 
training animals, note that the three prior bites did 
not break the skin and were far different from the 
aggressive nature of the later attack. Plaintiffs 
only learned about Brutus' prior history when they 
were able to track down the prior owner by 
posting flyers and they submitted affidavits from 
the prior owner and her friend regarding their 
experiences with Brutus and their intent to have 
him euthanized when they took him to the Center. 
Under these circumstances, issues of fact exist as 
to whether plaintiffs reasonably relied on 
defendants' misrepresentation and whether 
plaintiffs could have discovered Brutus' 
dangerous nature with due diligence ... 
. Lawrence v North Country Animal Control 
Ctr., Inc., 2015 NY Slip Op 01846, 3rd Dept 3-5-
15 

  

ANIMAL LAW/DOG-BITE/STRICT 
LIABILITY/LANDLORD-TENANT 

  
Criteria for Landlord's Liability in a Dog Bite Case 

Explained 
  
The Second Department determined that the property 
owner's and manager's motion for summary judgment in 
a case where a tenant's dog bit the plaintiff should not 
have been granted.  The court explained the analytical 
criteria: 
  

"To recover upon a theory of strict liability in tort 
for a dog bite or attack, a plaintiff must prove that 
the dog had vicious propensities and that the 
owner of the dog, or a person in control of the 
premises where the dog was, knew or should 
have known of such propensities" ... . Vicious 
propensities include the " propensity to do any act 
that might endanger the safety of the persons and 
property of others in a given situation'" ... . 
"Evidence tending to prove that a dog has vicious 
propensities includes a prior attack, the dog's 
tendency to growl, snap, or bare its teeth, the 
manner in which the dog was restrained, and a 
proclivity to act in a way that puts others at risk of 
harm" ... . "To recover against a landlord for 
injuries caused by a tenant's dog on a theory of 
strict liability, the plaintiff must demonstrate that 
the landlord: (1) had notice that a dog was being 
harbored on the premises; (2) knew or should 
have known that the dog had vicious propensities, 
and (3) had sufficient control of the premises to 
allow the landlord to remove or confine the dog" 
... . Velez v Andrejka, 2015 NY Slip Op 01793, 
2nd Dept 3-4-15 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02821.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02821.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02821.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01846.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01846.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01846.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01793.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01793.htm
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APPEALS 
  

No Appeal Lies (as of Right) from an Order Which 
Does Not Decide a Motion Made on Notice 

  
The Second Department noted that no appeal lies of 
right from an order which does not decide a motion 
made on notice (CPLR 5701(a)(2)).  Angelova v 
Ruchinsky, 2015 NY Slip Op 02081, 2nd Dept 3-18-15 
   
  

No Appeal Lies from a Vacated Order 
  
In the context of a Mental Hygiene proceeding in which 
respondent was adjudicated a dangerous sex offender 
requiring confinement, the Third Department determined 
no appeal lies from a vacated order.  Supreme Court 
had vacated the order because the Court of Appeals 
held that antisocial personality disorder, from which 
respondent suffers, cannot be relied upon to show a 
mental abnormality within the meaning of Mental 
Hygiene Law 10.03 (i).  Respondent's appeal from the 
vacated order could not be heard. Matter of State of 
New York v Richard TT., 2015 NY Slip Op 03591, 3rd 
Dept 4-30-15 
  

APPEALS/DEFAULT 
JUDGMENTS/ADJOURNMENT REQUESTS 

  
In an Appeal from an Order Made Upon Appellant's 

Default, Only Matters Contested Below Can Be 
Heard---Here the Only Matter Contested Below Was 
Appellants' Request for an Adjournment to Obtain 
New Counsel---Relevant Review Criteria Explained 

  
The Second Department noted that in an appeal from an 
order made upon the appellant's default, the only issues 
which can be reviewed are those which were contested 
below.  Here only appellants' request for an adjournment 
to obtain new counsel was contested, therefore that was 
the only issue the appellate court could consider.  The 
court determined the denial of the adjournment request 
was not an abuse of discretion.  "In deciding whether to 
grant an adjournment, the court must engage in a 
balanced consideration of numerous relevant factors, 
including the merit or lack of merit of the action, the 
extent of the delay, the number of adjournments granted, 
the lack of intent to deliberately default or abandon the 
action, and the length of the pendency of the proceeding 
... ." The court noted the appellants' lack of cooperation 
with their second counsel and their consent to second 
counsel's being relieved: 
  

Where, as here, the order appealed from was 
made upon the appellants' default, "review is 
limited to matters which were the subject of 
contest below" ... . Accordingly, in this case, 

review is limited to the denial of the appellants' 
request for an adjournment ... . 

  
The granting of an adjournment for any purpose 
rests within the sound discretion of the court ... , 
and its determination will not be disturbed absent 
an improvident exercise of that discretion ... . In 
deciding whether to grant an adjournment, the 
court must engage in a balanced consideration of 
numerous relevant factors, including the merit or 
lack of merit of the action, the extent of the delay, 
the number of adjournments granted, the lack of 
intent to deliberately default or abandon the 
action, and the length of the pendency of the 
proceeding ... . 

  
Applying these principles here, the Supreme 
Court did not improvidently exercise its discretion 
in denying the appellants' request for an 
adjournment to obtain new counsel after their 
second counsel was relieved, as second counsel 
requested that the appellants permit it to be 
relieved of the obligation of representation, based 
on the appellants' lack of cooperation with second 
counsel, and the appellants thereupon voluntarily 
consented to second counsel's request ... 
. Hawes v Lewis, 2015 NY Slip Op 03127, 2nd 
Dept 4-15-15 

 
ARBITRATION 

  
Complaint Should Not Have Been Dismissed Solely 
Upon the Determination an Arbitration Clause Was 

Valid and Applicable 
  
The Second Department determined Supreme Court 
should not have dismissed an action bases solely on the 
fact the contract between the parties had an arbitration 
clause.  Dismissal pursuant to CPLR 3211(a)(1) lies only 
if there has been arbitration and award: 
  

In its motion pursuant to CPLR 3211(a)(1) to 
dismiss the complaint insofar as asserted against 
it, the defendant ... contended that an arbitration 
clause contained in its contract with the plaintiff 
was valid and applicable, and, therefore, required 
dismissal of the complaint insofar as asserted 
against it. However, "[i]n the absence of 
arbitration and an award, CPLR 3211 furnishes 
no basis for a dismissal because of the presence 
in the contract of an arbitration provision" ... . 
Accordingly, the Supreme Court erred in granting 
the motion of the defendant New Clients, Inc., 
pursuant to CPLR 3211(a)(1) to dismiss the 
complaint insofar as asserted against it based 
solely upon its determination that the arbitration 
clause was valid and applicable. Hui v New 
Clients, Inc., 2015 NY Slip Op 01924, 2nd Dept 
3-11-15 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02081.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02081.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03591.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03591.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03591.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03127.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03127.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01924.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01924.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01924.htm
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Arbitrator Exceeded Her Powers to Modify an Award 

and Failed to Make a "Final and Definite" Award 

  
The Third Department determined the arbitrator had 
exceeded her authority when she did not merely correct 
a miscalculation, but rather made new findings when 
modifying an award.  The court further determined that 
the arbitrator initially did not make a "final and definite" 
award when she failed to take into account a stipulation 
between the parties: 
  
  

...[T]he arbitrator's modification of the original 
award exceeded the narrow grounds set forth in 
CPLR 7511 (c). A review of the modified award 
reveals that the arbitrator did not simply correct a 
"miscalculation of figures . . . in the [original] 
award" (CPLR 7511 [c] [1]) but, rather, made new 
factual findings as to the applicability of the 
parties' apparent stipulation relative to petitioner's 
counterclaim and its corresponding impact upon 
the moneys awarded, i.e., the arbitrator 
impermissibly revisited the merits of the parties' 
dispute. Under these circumstances, the modified 
award was properly vacated ... .  

  
  

We also are persuaded that Supreme Court 
properly vacated the original arbitration award 
and remanded the matter to the arbitrator for a 
rehearing (see CPLR 7511 [d]). CPLR 7511 (b) 
(1) (iii) permits a court to vacate an arbitration 
award if the court finds that a party's rights were 
prejudiced because the arbitrator, in making such 
an award, either "exceeded his [or her] power or 
so imperfectly executed it that a final and definite 
award upon the subject matter submitted was not 
made." Although we find no basis upon which to 
conclude that the arbitrator exceeded her 
authority in rendering the initial award, we agree 
with Supreme Court that, by failing to address the 
existence and/or content of the parties' purported 
stipulation, ascertain whether the contested funds 
were in fact withheld by petitioner prior to the start 
of the arbitration and assess the corresponding 
impact, if any, upon petitioner's counterclaim, the 
arbitrator "so imperfectly executed" her powers 
that "a final and definite award" was not in fact 
made (CPLR 7511 [b] [1] [iii]).Matter of Delaney 
Group, Inc. (Holmgren Enters., Inc.), 2015 NY 
Slip Op 02174, 3rd Dept 3-19-15 

  

 
 
 
 
 

ARBITRATION/CIVIL PROCEDURE 
  

Interest Pursuant to CPLR 5002 and 5003 Is a Matter 
of Right Not Dependent Upon the Court's Discretion 

or a Demand 
  
The Second Department noted that the defendant who 
had obtained an arbitration award was entitled to interest 
on the award pursuant to CPLR 5002 and 5003: 

  
...[P]ursuant to CPLR 5002, the defendant was 
entitled to prejudgment interest from the date of 
the arbitration award, April 28, 2009 ... . "Interest 
under CPLR 5002 is a matter of right and is not 
dependent upon the court's discretion or a 
specific demand" ... . It "is simply the cost of 
having the use of another person's money for a 
specified period" and is not a penalty on the party 
owing money ... . Accordingly, the defendant was 
entitled to prejudgment interest accruing from the 
date of the arbitration award, and to postjudgment 
interest pursuant to CPLR 5003. Dermigny v 
Harper, 2015 NY Slip Op 02722, 2nd Dept 4-1-
15 

 
 

ARBITRATION/EMPLOYMENT 
LAW/MUNICIPAL LAW/COUNTY 
LAW/COLLECTIVE BARGAINING 

AGREEMENT/UNIONS/CONTRACT LAW 
  

Longevity-Pay Grievance Not Arbitrable Under 
Terms of Collective Bargaining 

Agreement/Analytical Criteria Explained 
  
The Second Department determined that, under the 
terms of the collective bargaining agreement (CBA), the 
grievance (re: longevity pay) was not arbitrable.  The 
court outlined the analytical criteria: 
  

"The determination of whether a dispute between 
a public sector employer and employee is 
arbitrable is subject to [a] two-prong test" ... . 
"Initially, the court must determine whether there 
is any statutory, constitutional, or public policy 
prohibition against arbitrating the grievance" ... . 
"If there is no prohibition against arbitrating, the 
court must examine the parties' collective 
bargaining agreement and determine if they in 
fact agreed to arbitrate the particular dispute" ... . 

  
Here, the County did not contend that arbitration 
of the subject matter of the dispute was prohibited 
by law or public policy. Thus, the only issue is 
whether the parties agreed to arbitrate the 
particular dispute ... . 

  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02174.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02174.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02174.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02722.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02722.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02722.htm
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"Unlike general labor disputes in the private 
sector involving arbitration, the intent to arbitrate 
of parties to a collective bargaining agreement in 
the field of public employment may not be 
presumed" ... . "Indeed . . . it must be taken, in the 
absence of clear, unequivocal agreement to the 
contrary, that the [parties to a collective 
bargaining agreement] did not intend to refer 
differences which might arise to the arbitration 
forum" ... . 

  
Here, contrary to the Union's contention, the CBA 
did not broadly provide for the arbitration of any 
grievance that may arise under the CBA ... . 
Rather, as the Supreme Court correctly 
concluded, the CBA limited the availability of 
arbitration to specifically enumerated matters ... 
.  Matter of County of Rockland v Corr. 
Officers Benevolent Assn. of Rockland 
County, Inc. 2015 NY Slip Op 01798, 2nd Dept 
3-4-15 

 
 

ARTICLE 78/MANDAMUS/CORPORATION 
LAW 

  
Corporation Is a Proper Respondent in an Article 

78/Mandamus to Compel Proceeding 
  
The Third Department determined that respondent 
corporation (CGFNS), which contracted with the state to 
provide credential verification services to the Department 
of Education for foreign-trained nurses, was a proper 
respondent in an Article 78/mandamus to compel 
proceeding.  The proceeding was brought by the foreign 
nursing school after CGFNS indicated it could not verify 
the school's credentials: 
  

CGFNS argues that it is not a "body or officer" 
subject to CPLR article 78 (CPLR 7802 [a]) and 
that it did not make a "determination" reviewable 
in this proceeding (CPLR 7803 [3]). CPLR 7802 
(a) defines a "body or officer" against whom a 
CPLR article 78 proceeding may be instituted to 
include, as relevant here, "every court, tribunal, 
board, [or] corporation" (emphasis added). 
CGFNS is a not-for-profit corporation. Courts 
have recognized that corporations, both public 
and private, may be subject to CPLR article 78 as 
quasi-governmental bodies because they are 
"beholden to the [s]tate for their franchise or 
charter or the exercise of their functions" (... 
Siegel, NY Prac § 558 at 989; § 564 at 1001-1002 
[5th ed 2011]). As a corporate entity, CGFNS is a 
"body or officer" subject to a writ of mandamus 
under CPLR article 78 (CPLR 7802 [a]; see CPLR 
7803 [1], [3]...). Matter of American Univ. of 
Antigua v CGFNS Intl., 2015 NY Slip Op 02028, 
3rd Dept 3-12-15 

  
  

ARTICLE 78/MANDAMUS/MUNICIPAL 
LAW/ADMINISTRATIVE LAW/NYC HOUSING 
AUTHORITY (NYCHA)/"SECTION 8" RENT 

SUBSIDIES/LANDLORD-TENANT/CIVIL 
PROCEDURE/STATUTE OF LIMITATIONS 

  
Mandamus to Compel Proceedings Properly Sought 
to Compel the NYC Housing Authority to Consider 

Requests for Increases in "Section 8" Rent 
Subsidies (A Ministerial Act), But a Particular Result 

Could Not Be Compelled (Because Exercise of 
Discretion Involved) 

  
The First Department, in a full-fledged opinion by Justice 
Richter, determined that Article78/mandamus-to-compel 
proceedings were properly brought by owners of rental-
properties against the NYC Housing Authority seeking 
rulings re: increased and suspended "Section 8" rent 
subsidies. The court held that the property-owners could 
compel the NYCHA to consider its requests (a ministerial 
act), but could not compel any specific result (an 
exercise of discretion).  The action was deemed timely 
because the NYCHA had never denied the requests, 
therefore the four-month statute never started 
running.  With respect increased subsidies, the court 
wrote: 
  

An article 78 mandamus proceeding may be 
brought to compel an agency "to perform a duty 
enjoined upon it by law" (CPLR 7803[1]). It is well-
settled that a mandamus to compel "applies only 
to acts that are ministerial in nature and not those 
that involve the exercise of discretion" ... . Thus, 
"the petitioner must have a clear legal right to the 
relief demanded and there must exist a 
corresponding nondiscretionary duty on the part 
of the administrative agency to grant that relief" ... 
. 

  
Supreme Court properly found that the 
determination of the amount of any increase in 
the Section 8 subsidy is not purely ministerial but 
a matter entrusted to NYCHA's discretion. An 
owner cannot receive a rent increase unless 
NYCHA first determines the reasonable rent (24 
CFR 982.507[a][2][i]). In doing so, NYCHA is 
required to compare the unit's rent to comparable 
unassisted units and must consider a myriad of 
discretionary factors, including location, quality, 
size, type and age of the unit, and any services, 
utilities and amenities provided (24 CFR 
982.507[b]). Because the determination of the 
amount of any rental increase involves the 
exercise of discretion, it is not subject to 
mandamus. * * * 
  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01798.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01798.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01798.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_01798.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02028.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02028.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02028.htm
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Although the eventual determination of 
reasonable rent will be the product of NYCHA's 
judgment, the agency does not enjoy similar 
discretion to not make a decision at all on the rent 
increase requests. The applicable regulation, 
relied upon by NYCHA, provides that before any 
rent increase is allowed, NYCHA "must 
redetermine the reasonable rent" (24 CFR 
982.507[a][2][i] [emphasis added]; see also 24 
CFR 982.519[a] [under regulation relied upon by 
petitioners, NYCHA must annually adjust rent at 
owner's request]). Upon the proper submission of 
a request for rent increase, NYCHA must process 
the request and come to a determination, whether 
adverse to petitioners' position or not. NYCHA 
cannot leave petitioners in limbo, neither granting 
nor denying their requests, many of which have 
been pending for a significant amount of time. 
Thus, the petition states a claim for mandamus 
relief to the extent it seeks an order directing 
NYCHA to make a determination with respect to 
the rent increase requests ... . Matter of Flosar 
Realty LLC v New York City Hous. Auth., 2015 
NY Slip Op 01906, 1st Dept 3-10-16 
  

 
ATTORNEYS/LEGAL 

MALPRACTICE/APPEALS 
  

Attorney-Defendants Demonstrated the Dismissal of 
the Complaint Was an Error Which Would Have Been 

Corrected Had the Plaintiffs Appealed---Therefore 
There Was No Question of Fact Whether the Actions 
of the Attorneys Constituted the Proximate Cause of 

the Damages Alleged 
  
The Second Department determined Supreme Court 
should have granted summary judgment to the attorney 
defendants.  The defendants demonstrated that plaintiffs 
would not have succeeded on the cause of action 
against the hospital in the underlying medical 
malpractice action (the defendants had agreed to 
discontinue the action against the hospital). And the 
defendants demonstrated that Supreme Court's 
dismissal of the complaint for failure to prosecute was an 
error which would have been corrected had the plaintiffs 
appealed.  Therefore there was no question of fact 
whether the actions of the defendant attorneys 
proximately caused the alleged damages: 
  

Here, the defendants established, prima facie, 
that the plaintiffs would not have succeeded on 
the merits of their underlying medical malpractice 
action insofar as asserted against the Hospital, 
regardless of whether the defendants consented 
to the discontinuance ... . The defendants' 
submissions demonstrated that the Hospital staff 
involved in the underlying medical procedures 
properly carried out the directions of the attending 

private physicians and did not engage in any 
independent negligent acts ... . ... 

  
The defendants also established, prima facie, that 
their alleged negligence in failing to prosecute the 
action was not a proximate cause of the damages 
alleged in the complaint since the plaintiffs chose 
not to appeal from the order that dismissed the 
complaint insofar as asserted against the other 
defendants. The failure to pursue an appeal in an 
underlying action bars a legal malpractice action 
where the client was likely to have succeeded on 
appeal in the underlying action ... . The Court of 
Appeals has stated that this "likely to succeed" 
standard "obviate[s] premature legal malpractice 
actions by allowing the appellate courts to correct 
any trial court error and allow[s] attorneys to avoid 
unnecessary malpractice lawsuits by being given 
the opportunity to rectify their clients' unfavorable 
result" (Grace v Law, 24 NY3d at 210). By 
establishing that an appeal would likely have 
been successful, a defendant in a legal 
malpractice action can establish that the alleged 
negligence did not proximately cause the 
plaintiff's damages (see id.). 

  
Here, the defendants' submissions demonstrated 
that the court in the underlying action dismissed 
the complaint insofar as asserted against the 
other defendants pursuant to CPLR 3216 ... . As 
the defendants correctly contend, that order 
would have been reversed on appeal since it was 
error, as a matter of law, to dismiss the action 
pursuant to CPLR 3216 where no 90-day demand 
had been served and where a note of issue had 
previously been filed and remained in effect ... . 
Furthermore, the defendants adequately 
demonstrated that dismissal pursuant to CPLR 
3404 was inapplicable since the case was not 
"marked off or stricken from the trial calendar" ... . 
Accordingly, the defendants established, prima 
facie, that the plaintiffs were likely to have 
succeeded on appeal in the underlying action and 
that the asserted malpractice in failing to 
prosecute the action was a not a proximate cause 
of the alleged damages ... . In opposition, the 
plaintiffs failed to raise a triable issue of fact ... 
. Buczek v Dell & Little, LLP, 2015 NY Slip Op 
03492, 2nd Dept 4-29-15 
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ATTORNEYS/LEGAL 
MALPRACTICE/CONTINUOUS 

REPRESENTATION 
DOCTRINE/FRAUD/EXCESSIVE 

FEES/UNJUST ENRICHMENT/PUNITIVE 
DAMAGES 

  
Continuous Representation Doctrine Did Not Toll the 

Statute of Limitations for the Legal Malpractice 
Cause of Action/Fraud, Excessive Fees and Unjust 

Enrichment Causes of Actions Were Not Duplicative 
of the Legal Malpractice Cause of Action/Punitive 

Damages Claim Properly Pled 
  
The First Department, in a full-fledged opinion by Justice 
Mazzarelli, in the context of a motion to dismiss for 
failure to state a cause of action, determined the 
continuous representation doctrine did not toll the statute 
of limitations for the legal malpractice cause of action, 
the fraud, excessive fees, and unjust enrichment causes 
of action were not duplicative of the legal malpractice 
action, and the demand for punitive damages properly 
survived dismissal. It was alleged that defendants-
attorneys gave the plaintiffs bad advice re: a tax shelter 
and failed to inform plaintiffs of the close business ties 
between the attorneys and a firm which profited directly 
from the advice given plaintiffs. With regard to the 
continuous representation doctrine, the court explained 
that, in order to toll the statute, the representation must 
relate to the specific matter out of which the malpractice 
is alleged to have arisen---an on-going relationship on 
other matters does not toll the statute. The allegation 
that the defendants did not disclose their business 
relationship with the firm profiting from the legal advice 
was sufficient to support the fraud cause of action (as 
"non-duplicative"). The excessive fees and unjust 
enrichment causes of action were likewise not 
duplicative of the legal malpractice cause of action. The 
punitive damages claim was sufficiently pled because it 
alleged a wide-ranging scheme affecting many of 
defendants' clients: 
  

...[W]hile there was certainly the possibility that 
the need for future legal work would be required 
with respect to the tax strategy, plaintiffs could not 
have "acutely" anticipated the need for further 
counsel from defendants that would trigger the 
continuous representation toll. * * * 
  
Defendants argue that, because the legal 
malpractice claim is time-barred, plaintiffs' other 
claims arising out of the representation are also 
time-barred since they are merely duplicative of 
the malpractice cause of action. This contention 
derives from CPLR 214(6), which was enacted to 
prevent plaintiffs from circumventing the three-
year statute of limitations for professional 
malpractice claims by characterizing a 
defendant's failure to meet professional standards 

as something else, such as a breach of contract 
(for which there is a six-year statute of limitations) 
... . The key to determining whether a claim is 
duplicative of one for malpractice is discerning the 
essence of each claim ... . * * *  Here, the 
essences of the fraud and malpractice claims are 
sufficiently distinct from one another that the court 
properly did not invoke the duplicative claims 
doctrine. * * * 
  
The excessive fee and unjust enrichment claims 
are also not duplicative of the malpractice claim. 
The former is stated regardless of the quality of 
the work performed, so long as a plaintiff can 
reasonably allege that the fee bore no rational 
relationship to the product delivered ... . Here, 
plaintiffs did so, since they asserted that 
defendants collected a $425,000 fee for a "cookie 
cutter" legal opinion. By the same logic, the unjust 
enrichment claim, which is predicated on the 
excessiveness of the $425,000 fee, also properly 
survived the motion to dismiss. * * * 
  
...[P]laintiffs' claim for punitive damages properly 
survived dismissal. Defendants' conduct is 
alleged to have been directed at a wide swath of 
clients, and the first amended complaint 
sufficiently alleges intentional and malicious 
treatment of those clients as well as a "wanton 
dishonesty as to imply a criminal indifference to 
civil obligations" ... .  Johnson v Proskauer Rose 
LLP, 2015 NY Slip Op 03626, 1st Dept 4-30-15 

 
BANKING 

LAW/MORTGAGES/FORECLOSURE/HIGH-
COST HOME LOANS/LIMITED LIABILITY 

COMPANIES 
  

Failed Attempt to Circumvent the Banking Law by 
Making a High-Cost Home Loan to a Limited Liability 
Company to which the Home Had Been Transferred 

  
The Second Department determined summary judgment 
should have been granted on defendants' counterclaim 
alleging plaintiff's violation of the Banking Law which 
prohibits "high-cost home loans" (Banking Law 6-
1).  Plaintiff had attempted to circumvent the law by 
making the loan to a limited liabilIty company to which 
the defendants-owners had transferred the home. The 
Second Department determined the provisions of the 
Banking Law relating to "high-cost home loans" which 
(1) prohibited "subterfuge" to circumvent the law, (2) 
prohibited the consolidation of loan payments made 
payable in advance, (3) required certain notices, and (4) 
prohibited excessive points and fees, applied to the 
transaction in issue: 
  

The defendants established their prima facie 
entitlement to judgment as a matter of law on their 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03626.htm
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first counterclaim, which was to recover damages 
and for declaratory relief for violations of Banking 
Law § 6-l, which imposes limitations and prohibits 
certain "practices for high-cost home loans" 
(Banking Law § 6-l[2]). The defendants 
established, prima facie, that the subject loan was 
a "high-cost home loan" (Banking Law § 6-l[1][d]; 
see Banking Law § 6-l[1][f][i]-[iii]; [g][ii]...). 
...[U]nder the circumstances of this case, Banking 
Law § 6-l applies to the ... loan, even though it 
was made to a limited liability company, and not 
to "a natural person" (Banking Law § 6-l[1][e][ii]). 
The provisions of Banking Law § 6-l apply "to any 
person who in bad faith attempts to avoid the 
application of this section by any subterfuge" 
(Banking Law § 6-l[3]). Here, the defendants 
made a prima facie showing that a representative 
of [plaintiff] attempted, in bad faith, to avoid the 
application of the statute by "subterfuge," and 
that, thus, the statute applied to the Aries loan 
(Banking Law § 6-l[3]). Moreover, the defendants' 
submissions demonstrated, prima facie, that 
[plaintiff] violated the provisions of Banking Law § 
6-l(2) by consolidating the first 12 payments and 
having them "paid in advance from the loan 
proceeds provided to the [defendants]" (Banking 
Law § 6-l[2][e]); engaging in "loan flipping" 
(Banking Law § 6-[2][i]); making the loan "without 
due regard to repayment ability" (Banking Law § 
6-l[2][k]); failing to provide required notices (see 
Banking Law § 6-l[2][e]; [2-a][a]); and financing 
points and fees, as defined in Banking Law § 6-
l(1)(f), "in an amount that exceeds three percent 
of the principal amount of the loan" (Banking Law 
§ 6-l[2][m]).  Aries Fin., LLC v 12005 142nd St., 
LLC, 2015 NY Slip Op 03115, 2nd Dept 4-15-15 

  

 
BANKING LAW/PERSONAL 

PROPERTY/JOINT BANK ACCOUNTS 
  

Questions of Fact Whether Name Added to Bank 
Account Created a Convenience Account or a Joint 

Tenancy with Right of Survivorship 
  
The Fourth Department determined there was a question 
of fact whether plaintiff's adding another's (John's) name 
to a bank account was done for convenience or to 
provide John with a right to the funds: 
  

There is no dispute that the account in which the 
funds had been deposited was designated a joint 
account. The sole question is whether that 
account was a convenience account, in which 
case the money deposited therein would be 
considered "the sole property of [plaintiff]" and 
could not be used to satisfy a judgment against 
John (... see Banking Law § 678). Otherwise, if 
the account was a joint tenancy account with a 

right of survivorship or a tenancy in common 
account, John would be deemed to have "an 
ownership interest in one half of the moneys 
deposited therein" ... . Defendant contends that, 
by placing John's name on the bank account as a 
joint tenant, the account is presumed to be a joint 
tenancy account with a right of survivorship (see 
Banking Law § 675). We reject that contention. 
"Although the bank account is designated as 
joint,' the account documents do not contain the 
necessary survivorship language, and thus the 
statutory presumption of a right of survivorship 
does not apply" ... . 

  
We agree with defendant that plaintiff failed to 
establish as a matter of law that she intended to 
create a convenience account (see Banking Law 
§ 678), as opposed to either a joint tenancy 
account with right of survivorship (see § 675), or a 
tenancy in common account (see EPTL 6-2.2 [a]). 
...  Plaintiff stated that she added John's name to 
the account because she was "fearful for [her] 
own safety" and "feared the risk of additional 
violence against [her]." Plaintiff wanted to make 
sure that, if anything happened to her, "the funds 
[would] be available for the welfare of [her] 
granddaughter." Those statements seemingly 
establish that plaintiff "did not have a present 
intention to transfer an interest in the [money] to 
[John], despite having placed his name on the 
[account]" ... . Moreover, John made no deposits 
or withdrawals to the account, which also 
supports plaintiff's position that the account was 
opened as a matter of convenience only ... . 

  
Nevertheless, we conclude that plaintiff's 
statements raise a triable issue of fact whether 
she intended John to have a right of survivorship 
in the joint tenancy account. ...[W]hile the 
signature card's reference to a document stating 
that rights of survivorship are created when 
obtaining a joint bank account is insufficient to 
invoke the statutory presumption of Banking Law 
§ 675 ... , it is a factor that may be considered 
when determining whether the bank account is a 
joint tenancy account with survivorship rights ... 
.Sweetman v Suhr, 2015 NY Slip Op 02583, 4th 
Dept 3-27-15 

 
 

CIVIL PROCEDURE 
  

"Single Motion Rule" Barred Motions to Dismiss 
Pursuant to CPLR 3211(a) 

  
The Second Department determined Supreme Court 
properly denied motions to dismiss pursuant to CPLR 
3211(a) based upon the "single motion" rule.  The 
defendants had made motions to dismiss certain causes 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03115.htm
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of action in the original complaint.  Therefore the 
defendants could not make those motions again with 
respect to an amended complaint: 
  

CPLR 3211(e) provides, in relevant part, that at 
any time before service of a responsive pleading 
is required, a party may move to dismiss a 
pleading "on one or more grounds set forth" in 
CPLR 3211(a), and that "no more than one such 
motion shall be permitted." Accordingly, this 
"single motion rule prohibits parties from making 
successive motions to dismiss a pleading" 
pursuant to CPLR 3211(a) ... . The rule bars both 
repetitive motions to dismiss a pleading pursuant 
CPLR 3211(a), as well as subsequent motions to 
dismiss that pleading pursuant to CPLR 3211(a) 
that are based on alternative grounds ... . Here, 
the defendants previously moved pursuant to 
CPLR 3211(a) to dismiss the original complaint 
on the grounds that documentary evidence 
established a complete defense to the action (see 
CPLR 3211[a][1]), that the action was time-barred 
(see CPLR 3211[a][5]), and that the complaint 
failed to state a cause of action (see CPLR 
3211[a][7]). * * * Accordingly, those branches of 
the defendants' motion which were to dismiss ... 
[substantially identical] causes of action in the 
amended complaint were procedurally barred by 
the single-motion rule, and were properly denied 
(see CPLR 3211[e]...). Bailey v Peerstate Equity 
Fund, L.P., 2015 NY Slip Op 01911, 2nd Dept 2-
11-15 
  
Sua Sponte Dismissal of Complaint Not 

Justified/Lack of Standing Not a Jurisdictional 
Defect 

  
In a foreclosure action, the Second Department noted 
that Supreme Court did not have the authority to, sua 
sponte, dismiss the complaint, even if the plaintiff did not 
have standing, which is not a jurisdictional defect.  (The 
Second Department determined the plaintiff did in fact 
have standing.): 

  
The Supreme Court also erred in, sua sponte, 
directing dismissal of the complaint. "A court's 
power to dismiss a complaint, sua sponte, is to be 
used sparingly and only when extraordinary 
circumstances exist to warrant dismissal" ... . 
Here, the Supreme Court was not presented with 
extraordinary circumstances warranting sua 
sponte dismissal of the complaint. Even if the 
plaintiff had lacked standing it would not have 
constituted a jurisdictional defect and would not 
warrant a sua sponte dismissal of the complaint ... 
. Citimortgage, Inc. v Chow Ming Tung, 2015 
NY Slip Op 02087, 2nd Dept 3-18-15 

  
  

Amendment of Summons and Complaint after the 
Statute of Limitations Has Run 

  
In affirming the amendment of a summons and 
complaint, (apparently) after the running of the statute of 
limitations, the Second Department explained the 
relevant law: 

  
CPLR 305(c) authorizes the court, in its 
discretion, to "allow any summons or proof of 
service of a summons to be amended, if a 
substantial right of a party against whom the 
summons issued is not prejudiced." Where the 
motion is to cure "a misnomer in the description of 
a party defendant," it should be granted even 
after the statute of limitations has run where "(1) 
there is evidence that the correct defendant 
(misnamed in the original process) has in fact 
been properly served, and (2) the correct 
defendant would not be prejudiced by granting the 
amendment sought" ... . "Such amendments are 
permitted where the correct party defendant has 
been served with process, but under a misnomer, 
and where the misnomer could not possibly have 
misled the defendant concerning who it was that 
the plaintiff was in fact seeking to sue" ... . 
"However, while CPLR 305(c) may be utilized to 
correct the name of an existing defendant . . . it 
cannot be used by a party as a device to add or 
substitute a party defendant'" ... , and it may not 
be used "to proceed against an entirely new 
defendant, who was not served, after the 
expiration of the statute of limitations" ... 
. Sanders v 230fa, LLC, 2015 NY Slip Op 
02107, 2nd Dept 3-18-15 

  
Summary Judgment Motion Served Within 60 Days 

of the Filing of the Note of Issue but Filed on the 
61st Day Deemed Untimely 

  
The First Department, reversing Supreme Court, strictly 
enforced a Supreme Court "individual part rule" and 
deemed a summary judgment motion untimely.  The rule 
requires a motion for summary judgment to "filed" within 
60 days of the filing of the note of issue.  Here the 
motion was served within the 60 days but was filed on 
the 61st day. Connolly v 129 E. 69th St. Corp., 2015 
NY Slip Op 03450, 1st Dept 4-28-30 
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CIVIL PROCEDURE/ARTICLE 
78/DECLARATORY 

JUDGMENT/NECESSARY 
PARTIES/MUNICIPAL LAW/COUNTY 

LAW/PREEMPTION 
  

Declaratory Judgment Action Is the Appropriate 
Vehicle for Challenging a County Law---The 

Legislative Body Which Enacted the Law Is a 
Necessary Party 

  
In the course of determining an Article 78 petition which, 
in part, alleged that the Westchester County Human 
Rights Law violated state law, the Second Department 
noted that the challenge must be made in a declaratory 
judgment proceeding.  The court could not convert the 
proceeding to one for a declaratory judgment because it 
did not have jurisdiction over all of the necessary parties-
--specifically the legislative body which enacted the 
challenged law: 
  

...[T]he petitioners are, in effect, seeking a 
declaration that certain sections of the 
Westchester County Human Rights Law violate 
State law. However, the petitioners are not 
entitled to such relief. "A declaratory judgment 
action is the proper vehicle for challenging the 
validity of a legislative enactment" ... . Pursuant to 
CPLR 103(c), this Court has the power to convert 
a proceeding into an action. However, that power 
is conditioned upon this Court having jurisdiction 
over all of the necessary parties ... . "In a 
declaratory judgment action challenging a local 
law or ordinance, the legislative body that enacted 
the challenged local law or ordinance is a 
necessary party" ... . Since the Westchester 
County Board of Legislators was not named as a 
party or joined in this proceeding, this Court 
cannot exercise its authority pursuant to CPLR 
103(c) ... . Matter of Hoffmann Invs. Corp. v 
Ruderman, 2015 NY Slip Op 03361, 2nd Dept 
4-22-15 

 
 

CIVIL PROCEDURE/CHANGE OF 
VENUE/ATTORNEYS/FRIVOLOUS 

CONDUCT (BY ATTORNEYS)/SANCTIONS 
  

Venue Was Not Proper---However, Because the Party 
Seeking the Change of Venue Did Not Comply With 

the Statutory Procedure, Whether to Grant a Change 
of Venue Was Discretionary---In the Exercise of 

Discretion, Change of Venue Was Properly Denied 
  
Respondent law firm filed a default judgment 
prematurely (re: attorney's fees) and immediately took 
steps freeze petitioner's assets. Petitioner started the 

instant proceeding in Ulster County pursuant to CPLR 
5240 seeking a protective order and vacation of all the 
enforcement devices used by the law firm.  The law firm 
made a cross-motion for a change of venue. Supreme 
Court denied the cross-motion, found that the law firm 
had engaged in frivolous conduct, directed the law firm 
to pay petitioner costs and counsel fees, and ordered the 
managing attorney of the law firm to complete eight 
hours of continuing legal education (CLE) in civil 
practice.  The Third Department affirmed Supreme 
Court, with the exception of the CLE sanction, which 
Supreme Court did not have the authority to order. The 
bulk of the decision is devoted to a discussion of the law 
surrounding a change of venue.  Supreme Court denied 
the change of venue cross-motion "as of right," finding 
that Ulster County was the proper venue for the CPLR 
5240 proceeding brought by the petitioner.  The Third 
Department disagreed, ruling that Ulster County was not 
the proper venue because the law firm, the respondent 
in the proceeding, did not have an office in Ulster County 
as required by the relevant provisions of the CPLR. But, 
after an extensive analysis, the Third Department 
concluded the cross-motion to change venue was 
properly denied as an exercise of discretion. Because 
the respondent did not follow the statutory procedure 
(CPLR 511) for seeking a change of venue (no demand 
for such relief was served before the cross-motion was 
made), the cross-motion was addressed to Supreme 
Court's discretion. CPLR 510 allows a change of venue 
where "(1) the designated county is not a proper county, 
(2) "there is reason to believe that an impartial trial 
cannot be had in the proper county" or (3) "the 
convenience of material witnesses and the ends of 
justice will be promoted by the change"... .  Although the 
first criterium was met, the other two were not. Denial of 
the cross-motion was a proper exercise of discretion: 
  

By failing to comply with the statutory procedure 
for changing venue, respondent was not entitled 
to a change of venue as of right. Where a 
respondent believes that a petitioner has chosen 
an improper venue, the respondent shall serve, 
with or before service of the answer, a written 
demand on the petitioner that venue be changed 
to a county that the respondent specifies as 
proper (see CPLR 511 [a], [b]). The petitioner has 
five days after service of the demand to serve a 
written consent to change venue (see CPLR 511 
[b]). If no such consent is served by the petitioner, 
the respondent must move to change venue 
within 15 days of service of the demand (see 
CPLR 511 [b]). If a respondent fails to comply 
with these procedures and time limits, the 
respondent is not entitled to have the motion 
granted as of right, even if the venue was 
improper; the motion instead becomes one 
addressed to the court's discretion... ). Here, 
respondent served a cross motion seeking to 
change venue without having first served a 
demand for such relief. Accordingly, the motion 
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was addressed to Supreme Court's discretion... . 
* * * 
  
Petitioners commenced this proceeding in Ulster 
County pursuant to CPLR 5240, which provides 
that "[t]he court may at any time, on . . . the 
motion of any interested person, . . . make an 
order denying, limiting, conditioning, regulating, 
extending or modifying the use of any 
enforcement procedure." If a judgment that is 
sought to be enforced was entered in Supreme 
Court anywhere in New York, "a special 
proceeding authorized by [CPLR article 52] shall 
be commenced, either in the supreme court or a 
county court, in a county in which the respondent 
resides or is regularly employed or has a place for 
the regular transaction of business in person," if 
such a county exists in the state (CPLR 5221 [a] 
[4]). CPLR 5240 is found within CPLR article 52, 
and the Court of Appeals has stated that a 
request for court action under CPLR 5240 is 
properly commenced as a "special proceeding" ... 
. Respondent, by its very designation in the 
caption, is the "respondent" as mentioned in 
CPLR 5221 (a). Respondent is a law firm with its 
main office in Oswego County, which is 
considered its residence (see CPLR 503 [c]), and 
no office or place of business in Ulster County. 
Under a plain reading of CPLR 5221 (a), the 
instant special proceeding was required to be 
commenced in Oswego County (or another 
county in New York where respondent has an 
office where it regularly transacts business), 
rather than Ulster County.* * * 
  
Thus, as Oswego County, rather than Ulster 
County, is the proper venue under either 
subdivision of CPLR 5221, the first ground under 
CPLR 510 could support respondent's 
discretionary motion to change venue. 
  
The second ground for discretionary change of 
venue does not support a change, as the record 
contains no information that an impartial trial 
would be difficult to obtain in Oswego County. As 
for the third ground, petitioners asserted that they 
are residents of Ulster County and the banks that 
were served the restraining notices and 
information subpoenas are all in or around Ulster 
County, so numerous material witnesses appear 
to be located in that county. Additionally, it 
appears that the ends of justice would not be 
promoted by changing venue. In sum, the first 
ground would support changing venue, while the 
second and third grounds do not. Although 
Supreme Court erred in denying respondent's 
cross motion as of right, in the exercise of our 
discretion we reach the same conclusion. Matter 
of Aaron v The Steele Law Firm, P.C., 2015 NY 
Slip Op 03018, 3rd Dept 4-9-15 

 

CIVIL PROCEDURE/CONTRACT LAW 
  

Summary Judgment May Be Based Upon an Unpled 
Affirmative Defense/Oral Waiver May Be Effective in 
the Face of a "Written Waiver" Requirement in the 

Contract 
  
The First Department noted that a motion for summary 
judgment can be based upon an unpleaded affirmative 
defense in the absence of surprise and determined there 
was a question of fact whether an oral waiver was 
effective in the face of a contract provision requiring any 
waiver to be in writing: 
  

Defendants' failure to plead the affirmative 
defense of waiver in their answer did not preclude 
them from asserting such defense for the first 
time on summary judgment, since "[t]here is no 
prohibition against moving for summary judgment 
based on an unpleaded defense where the 
opposing party is not taken by surprise and does 
not suffer prejudice as a result" ... . * * * 
  
Although the management agreement contained 
a provision that any waivers must be in writing, "a 
contracting party may orally waive enforcement of 
a contract term notwithstanding a provision to the 
contrary in the agreement. Such waiver may be 
evinced by words or conduct, including partial 
performance"... . Matthew Adam Props., Inc. v 
The United House of Prayer for All People of 
the Church on the Rock of the Apostolic Faith, 
2015 NY Slip Op 02419, 1st Dept 3-24-15 
  

 
CIVIL PROCEDURE/CONTRACT 

LAW/UCC/STATUTE OF LIMITATIONS 
  
Invoices Together with Purchase Orders Created an 
Agreement to a Reduced Sales-Contract Statute of 

Limitations 

  
The Second Department determined the sales-contract 
statute of limitations was validly reduced from four years 
to one year by the terms of invoices: 

  
While UCC 2-725(1) generally provides that a 
cause of action alleging breach of a sales contract 
must be commenced within four years after it has 
accrued, that provision also allows the parties to a 
sales contract to "reduce the period of limitation to 
not less than one year" (UCC 2-725[1]...). Here, 
the defendants met their initial burden by 
demonstrating that their invoices containing the 
one-year limitation period constituted an 
acceptance that, together with the plaintiff's 
purchase order, was effective in forming a 
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contract, and that the one-year limitation period, 
an additional term set forth in the invoices, was 
presumed to have become part of this contract 
between the parties unless one of the three 
exceptions in UCC 2-207(2) applied (see UCC 2-
207[1], [2]...). It is undisputed that the plaintiff's 
action was not commenced within one year from 
the alleged breach, as required by the additional 
term. The burden then shifted to the plaintiff, as 
the party opposing the inclusion of the additional 
term, to raise a question of fact as to whether one 
of the three exceptions under UCC 2-207(2) was 
applicable ... . The plaintiff failed to satisfy its 
burden. 

  
Contrary to the plaintiff's contention, the 
abbreviated period of limitation was not against 
public policy (see CPLR 201; UCC 2-725[1]...). " 
Absent proof that the contract is one of adhesion 
or the product of overreaching, or that [the] 
altered period is unreasonably short, the 
abbreviated period of limitation will be enforced'" 
... . " Where the party against which an 
abbreviated Statute of Limitations is sought to be 
enforced does not demonstrate duress, fraud, or 
misrepresentations in regard to its agreement to 
the shortened period, it is assumed that the term 
was voluntarily agreed to'" ... . State of Narrow 
Fabric, Inc. v UNIFI, Inc., 2015 NY Slip Op 
02110, 2nd Dept 3-18-15 

 
 

CIVIL PROCEDURE/DISCOVERY 
  

Evidence Which Is "Material and Necessary" in the 
Context of Discovery Is Much Broader in Scope than 

Evidence Which Is Admissible at Trial 
  
The First Department, over a two-justice dissent, 
determined that Supreme Court should have allowed 
discovery of documents relating to a prior steam pipe 
explosion (in Texas) in the instant proceeding, which 
also involves a steam pipe explosion. Defendant Con Ed 
sought the records of defendant Team Industrial 
Services, Inc. (Team), which applied pipe sealant where 
both explosions occurred, alleging that the pipe sealant 
application caused the explosions. The dissent felt the 
Appellate Division should defer to Supreme Court's 
finding, made after an extensive review of the Texas 
records, that the two incidents were not sufficiently 
similar to warrant discovery. The First Department 
explained that the criteria for the reach of discovery is 
broad and goes beyond what might be admissible at 
trial: 
  

The words "material and necessary," as used in 
CPLR 3101(a) are "to be interpreted liberally to 
require disclosure . . . of any facts bearing on the 
controversy" ... . "The weight to be given evidence 

of other [lawsuits or claims] on the issues of 
notice and causation, and indeed the very 
admissibility of such evidence . . . are not of 
concern in the context of disclosure" ... . 

  
In our view, the motion court applied too harsh a 
standard in determining that documents 
concerning the prior ... incident are not 
discoverable. We are not concerned with the 
ultimate admissibility of the evidence at trial, but 
with the discovery of information concerning the 
prior incident, as to which a more liberal standard 
applies ... . Matter of Steam Pipe Explosion at 
41st St. & Lexington Ave., 2015 NY Slip Op 
03269, 1st Dept 4-21-15 

   
  

Providing 9000 Documents Without Indicating the 
Specific Discovery Demands to Which the 

Documents Related Was Improper 
  
The Second Department determined Supreme Court 
upheld the Court Referee's determination that the 
plaintiff's response to discovery demands were not 
adequate.  Plaintiffs had provided a flash drive with 9000 
documents and without any indication which of the 
documents related to the various demands.  The Court 
Referee ordered the plaintiffs to "provide their discovery 
responses in a manner that allows the defendants 'to 
know and understand' which documents apply to their 
separate discovery demands." H.P.S. Mgt. Co., Inc. v 
St. Paul Surplus Lines Ins. Co., 2015 NY Slip Op 
03320, 2nd Dept 4-22-15 
  

 
 

CIVIL PROCEDURE/FAILURE TO SERVE 
STAY ORDER 

  
A Stay Which Was to Last "45 Days from the 

Service" of an Order Never Expired Because the 
Order Was Never Served/Argument that the Stay 
Never Started Because the Order Was Not Served 

Rejected 
  
While defendant's motion for summary judgment was 
pending, plaintiff's counsel moved to withdraw. The 
motion was granted and the court ordered the case 
stayed "for 45 days from the service..." of the order 
dismissing plaintiff's attorney.  Plaintiff was not served 
with the order and defendant's summary judgment 
motion was subsequently granted in plaintiff's 
absence.  The First Department determined that the 
orders issued pursuant to the summary judgment motion 
were a nullity.  The 45 day stay never expired because 
the order granting the stay was never served on the 
plaintiff.  The defendant's argument that the stay never 
started because the order was not served was rejected: 
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After his former counsel was granted leave to 
withdraw, the action was stayed by court order 
and operation of CPLR 321(c). Because Plaintiff 
was never served with the order dismissing his 
attorney, the 45 day stay never expired. 
Defendant cannot avoid the stay by arguing that it 
did not go into effect until served on plaintiff, since 
the failure to serve the order cannot accrue to 
defendant's benefit.  Matos v City of New York, 
2015 NY Slip Op 03074, 1st Dept 4-14-15 
  

 
CIVIL PROCEDURE/FAMILY LAW 

  
Referee's Authority Exceeded---Authority Comes 

from Consent of the Parties 
  
The Second Department determined the referee had 
exceeded his authority in a custody proceeding: 
  

"A referee derives authority from an order of 
reference by the court (see CPLR 4311), which 
can be made only upon the consent of the parties, 
except in limited circumstances," which are not 
applicable here ... . Here, the parties did not 
consent to the determination of any issues by a 
referee, and the order of reference directed the 
referee to hear and report (see CPLR 4317[a]). 
Absent the parties' consent, the referee had the 
power only to hear and report his findings (see 
CPLR 4317[a]...). Thus, the referee exceeded his 
authority in signing an order to show cause 
pursuant to which the defendant, in effect, sought 
leave to submit a motion to modify a prior order of 
custody and to stay the enforcement of an order 
entered in a related custody proceeding 
commenced in the Family Court, pending her 
appeal of that order. The referee further exceeded 
his authority in temporarily restraining the 
enforcement of the Family Court's order and all 
proceedings in the Family Court pending the 
determination of that branch of the defendant's 
motion which was for a stay ... .  Albert v Albert, 
2015 NY Slip Op 02439, 2nd Dept 3-25-15 

  
  

CIVIL PROCEDURE/FOREIGN MONEY 
JUDGMENTS 

  
Foreign Money Judgment Properly Enforced---

Criteria Explained 
  
The Second Department determined Supreme Court 
properly enforced a Canadian money judgment.  The 
court explained the relevant analytical criteria: 
  

"Under CPLR article 53, a judgment issued by the 
court of a foreign country is recognized and 
enforceable in New York State if it is final, 

conclusive and enforceable when rendered'" ... . 
"[A] foreign country judgment is considered 
conclusive between the parties to the extent that it 
grants or denies recovery of a sum of money'" ... . 
"However, a foreign country judgment is not 
conclusive, and thus may not be recognized, if (1) 
it was rendered under a system which does not 
provide impartial tribunals or procedures 
compatible with the requirements of due process 
of law' or (2) the foreign court did not have 
personal jurisdiction over the defendant'" ... . "A 
plaintiff seeking enforcement of a foreign country 
judgment bears the burden of making a prima 
facie showing that the mandatory grounds for 
nonrecognition do not exist" ... . 

  
The Ontario Superior Court of Justice is part of a 
judicial system that provides impartial tribunals 
and procedures compatible with due process of 
law ... and, here, that court had a valid basis for 
exercising jurisdiction over the defendant, as the 
defendant purposefully transacted business in 
Ontario (see CPLR 5305[b]; CPLR 302[a][1]...). 
Moreover, CPLR 5305(a)(2) provides, in relevant 
part, that a foreign country judgment "shall not be 
refused recognition" by New York "for lack of 
personal jurisdiction if . . . the defendant 
voluntarily appeared" in the foreign court 
proceedings for purposes other than "contesting 
the jurisdiction of the court" over him or her. 
Although the plaintiff failed to establish that the 
defendant was properly served with process in 
the Canadian action ..., the plaintiff nonetheless 
demonstrated that the Ontario Superior Court of 
Justice had personal jurisdiction over the 
defendant, as the defendant "voluntarily 
appeared" in the Canadian action (CPLR 
5305[a][2]...) and "did more than [it] had to do to 
preserve a jurisdictional objection" ... .  Gemstar 
Can., Inc. v George A. Fuller Co., Inc., 2015 NY 
Slip Op 02726, 2nd Dept 4-1-15 

  

  
CIVIL PROCEDURE/FRAUD 

  
"Intrinsic" Versus "Extrinsic" Fraud as the Basis of a 

Motion to Open a Default Judgment/Lack of 
Standing Not a Jurisdictional Defect 

  
In the context of a mortgage foreclosure, the defendant 
made a motion pursuant to CPLR 5015(a)(3) to open a 
default judgment.  The Second Department determined 
the motion was properly denied and explained the 
difference between allegations of "intrinsic" and 
"extrinsic" fraud as the basis of the motion.  The court 
noted that a lack of standing is not a jurisdictional defect: 
  

The defendant alleged, pursuant to CPLR 
5015(a)(3), that the plaintiff committed "intrinsic 
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fraud," by submitting fraudulent documents in 
support of its claim for a judgment of foreclosure 
and sale ... . She did not allege "extrinsic fraud," 
which is "a fraud practiced in obtaining a 
judgment such that a party may have been 
prevented from fully and fairly litigating the matter" 
... . Therefore, the defendant was required to 
show a reasonable excuse for her default ... . 
However, she failed to offer any excuse for her 
default ... .U.S. Bank, N.A. v Peters, 2015 NY 
Slip Op 02757, 2nd Dept 4-1-15 

 
CIVIL PROCEDURE/INTERVENTION 

  
Criteria for Intervention as of Right and Permission 

to Intervene Explained (Not Met Here) 
  
The Third Department determined a fund, which was 
entitled to reimbursement from any damages awarded 
plaintiff in a pending medical malpractice action, did not 
have the right to intervene and was properly denied 
permission to intervene in the medical malpractice 
action.  The court explained the relevant analytical 
criteria: 
  

As relevant here, any person may intervene as of 
right "when the representation of the person's 
interest by the parties is or may be inadequate 
and the person is or may be bound by the 
judgment" (CPLR 1012 [a] [2]). The Fund would 
be bound by any judgment because plaintiff has 
sought to recover medical costs, as well as other 
damages, in his complaints in these actions. 
Despite the Fund's argument, however, it appears 
that plaintiff is and will adequately represent the 
Fund's interests. At oral argument, the Fund 
acknowledged that plaintiff's counsel is competent 
and will act in good faith. Plaintiff has an incentive 
to maximize his recovery, considering that he will 
not receive anything personally if he obtains a 
settlement or verdict of $537,273.12 or less. 
Plaintiff is also contractually bound to protect the 
Fund's right to subrogation and has agreed to a 
lien on any recovery ... . Supreme Court correctly 
found that plaintiff is adequately representing the 
Fund's interests, and any argument that plaintiff 
may not do so in the future is pure speculation ... . 
  
A court may permit intervention, in its discretion, 
when the person's claim has a common question 
of law or fact with the main action, but "the court 
shall consider whether the intervention will unduly 
delay the determination of the action or prejudice 
the substantial rights of any party" (CPLR 1013). 
Although the Fund's asserted claim has common 
questions of law and fact with plaintiff's claims, 
intervention was properly denied. Intervention 
would cause some delay because it would lead to 
duplicative discovery and motion practice, as the 

Fund and plaintiff could each separately seek 
demands and relief from the multiple defendants 
... . This could also cause some prejudice to 
defendants, who would be required to respond to 
similar repetitive demands and motions, as well 
as the possibility of the Fund calling additional 
witnesses or even experts at trial. The Court of 
Appeals has even acknowledged that allowing a 
provider of medical benefit payments to intervene 
could create tension between the injured party 
and his or her insurer,... and "inevitably 
complicates settlement negotiations" ... . Mavente 
v Albany Med. Ctr. Hosp., 2015 NY Slip Op 
01849, 3rd Dept 3-5-15 

  

CIVIL PROCEDURE/JURY 
SELECTION/ALTERNATE JURORS/MOTION 

TO SET ASIDE THE VERDICT 
  

Failure to Empanel the First Six Jurors Chosen by 
the Parties Justified Setting Aside the Verdict 

  
The Third Department upheld Supreme Court's setting 
aside the verdict in a medical malpractice case after the 
jury had found "no cause for action."  A rule in the Third 
Judicial District allowed the clerk to randomly select the 
jurors and alternates.  The plaintiff moved to set aside 
the verdict because the first six jurors chosen by the 
parties were not empanelled by the clerk, as required by 
CPLR 4105.  Under the CPLR jurors 1 through 6 should 
have constituted the jury and jurors 7 and 8 should have 
been designated the alternate jurors. The clerk selected 
jurors 1, 2, 3, 4, 5 and 8.  The Third Department 
perceived no abuse of discretion in setting aside the 
verdict: 
  

After having determined that its application of the 
Third Judicial District rule contravened plaintiff's 
substantial right to empanel the first six jurors that 
had been selected by the parties, pursuant to the 
"mandatory procedure" set forth in CPLR 4105, 
Supreme Court exercised its discretion and 
granted plaintiff's motion to set aside the verdict 
and order a new trial in the interest of justice. In 
the absence of evidence that the court abused 
such discretion, we will not disturb Supreme 
Court's determination in that regard ... .Piacente 
v Bernstein, 2015 NY Slip Op 03009, 3rd Dept 
4-9-15 

 

CIVIL PROCEDURE/LAW OF THE CASE 
  

Law of the Case Doctrine Should Not Have Been 
Invoked---Criteria Explained 

  
In a breach of contract action, Supreme Court ruled on a 
summary judgment motion, finding it premature.  When a 
second summary judgment motion was made before a 
different judge, the new judge granted summary 
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judgment to the plaintiff on liability for breach of contract 
and noted that the first order required the ruling because 
it was the "law of the case." Although the Third 
Department ultimately upheld the breach of contract 
finding, the appellate court explained that the "law of the 
case" doctrine did not apply because the first order 
merely found there were issues of fact concerning the 
amount owed plaintiff and did not determine there was a 
breach of contract. The court explained that the doctrine 
of "law of the case" only applies to a ruling upon a 
"question of law that is essential to the determination of 
the matter"... : 
  

...[W]e reject plaintiff's contention that Supreme 
Court was required to rule that defendants were 
liable for breaching the Agreement by the doctrine 
of the law of the case, which bars courts from 
reconsidering "pre-judgment rulings made by 
courts of coordinate jurisdiction" in the same case 
... . The doctrine applies only when the prior ruling 
directly passed upon a question of law that is 
essential to the determination of the matter .... . 
Here, the only determination made in the 2012 
order was that material issues of fact existed as to 
the amount owed. Although additional remarks 
were made in that order, these were merely dicta, 
and did not constitute a legal determination as to 
whether defendants breached the Agreement by 
deducting expenses — an issue that was not 
directly addressed by the 2012 order ... . Karol v 
Polsinello, 2015 NY Slip Op 03024, 3rd Dept 4-
9-15 

  
 

 CIVIL PROCEDURE/LAW OF THE 
CASE/APPEALS 

  
Sua Sponte Rulings Do Not Become the Law-of-the-

Case and Do Not Bind an Appellate Court 
  
The Second Department noted that a sua sponte 
determination does not become the law-of-the-case  and 
does not bind the appellate court: 
  

Supreme Court determined that, pursuant to the 
law-of-the-case doctrine, it was bound by the prior 
Supreme Court order to hold that [a nonparty] 
was a bona fide purchaser of the subject property. 
On that ground, the Supreme Court concluded 
that, "[h]aving failed to obtain a stay pursuant to 
CPLR 5519 to prevent the property from being 
sold, [defendant] [was] relegated to an action for 
money damages, and would not be able to 
recover the real property" ... . However, since the 
parties had not litigated the sua sponte 
determination as to [the nonparty's] status, 
application of the doctrine of law of the case was 
improper ... . In any event, this Court is not bound 
by the Supreme Court's prior determination 

finding [the nonparty] to be a bona fide purchaser 
and may reach the merits of that issue ... 
. Debcon Fin. Servs., Inc. v 83-17 Broadway 
Corp., 2015 NY Slip Op 01920, 2nd Dept 3-11-5 

  
 

CIVIL PROCEDURE/LONG-ARM 
JURISDICTION 

  
Although the Agreements at Issue Set Up an 

Investment Fund (Targeting Brazil) in the Cayman 
Islands, the Fact that the Agreements Were 

Negotiated, Drafted and Executed in New York 
Conferred Personal Jurisdiction Over the Defendant 

Fund 
  
The First Department, in a full-fledged opinion by Justice 
Acosta, over a partial dissent, determined that the 
complaint should not have been dismissed for lack of 
personal jurisdiction over the defendant investment 
fund.  Although the agreements in question set up the 
investment fund in the Cayman Islands, targeting 
investments in Brazil, the agreements were negotiated, 
drawn up and executed in New York.  Because the 
claims arose "from defendants' transaction of business 
in New York, CPLR 302(a)(1) confer[red] personal 
jurisdiction over defendants." The court explained that 
"[d]etermining whether long-arm jurisdiction exists under 
the "transacts business" provision of CPLR 302(a)(1) ... 
is a two-pronged inquiry: "a court must decide (1) 
whether the defendant transacts any business in New 
York and, if so, (2) whether [the] cause of action aris[es] 
from such a business transaction" ... . [In addition] [t]he 
assertion of personal jurisdiction must ... be predicated 
on a defendant's "minimal contacts" with New York to 
comport with due process ... :" 
  

Under New York's long-arm jurisdiction statute, "a 
court may exercise personal jurisdiction over any 
non-domiciliary . . . who . . . transacts any 
business within the state" (CPLR 302[a][1]). "By 
this single act statute . . . proof of one transaction 
in New York is sufficient to invoke jurisdiction . . . 
so long as the defendant's activities here were 
purposeful and there is a substantial relationship 
between the transaction and the claim asserted" 
... . Determining whether long-arm jurisdiction 
exists under the "transacts business" provision of 
CPLR 302(a)(1), therefore, is a two-pronged 
inquiry: "a court must decide (1) whether the 
defendant transacts any business in New York 
and, if so, (2) whether [the] cause of action 
aris[es] from such a business transaction" ... . "In 
effect, the arise-from' prong limits the broader 
transaction-of-business' prong to confer 
jurisdiction only over those claims in some way 
arguably connected to the transaction" ... . 
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The assertion of personal jurisdiction must also 
be predicated on a defendant's "minimal contacts" 
with New York to comport with due process ... . 
This requires an examination of the "quality and 
the nature of the defendant's activity" and a 
finding of "some act by which the defendant 
purposefully avails itself of the privilege of 
conducting activities within [New York], thus 
invoking the benefits and protection of its laws" ... 
. * * * 
  
... [P]laintiff alleges that Citibank's lawyers drafted 
the documents in New York. ... "[T]he nature and 
purpose of a solitary business meeting conducted 
for a single day in New York may supply the 
minimum contacts necessary to subject a 
nonresident participant to the jurisdiction of our 
courts" ... . [The drafting of the agreements] was 
not a "purely ministerial" act of merely executing a 
contract in New York that had been negotiated 
elsewhere, which would likely be insufficient to 
confer personal jurisdiction ... . * * * 
  
Finding that New York courts have personal 
jurisdiction over defendants in this case also 
comports with due process. "So long as a party 
avails itself of the benefits of the forum, has 
sufficient minimum contacts with it, and should 
reasonably expect to defend its actions there, due 
process is not offended if that party is subjected 
to jurisdiction . . . .... . Such is the case before us. 
Defendants had sufficient minimum contacts with 
New York by purposefully entering the state to 
negotiate and execute contracts ... . Wilson v 
Dantas, 2015 NY Slip Op 03088, 1st Dept 4-14-
15 

  
CIVIL PROCEDURE/MUNICIPAL 

LAW/HYBRID ARTICLE 78/DECLARATORY 
JUDGMENT ACTION/SUMMARY 

JUDGMENT/MOOTNESS 
DOCTRINE/PUBLIC OFFICERS LAW/OPEN 

MEETINGS LAW 
  

Court Should Not Have Summarily Determined 
Declaratory Judgment Action In Absence of a 

Request to Do So/The Mootness Doctrine Precluded 
Court Rulings on an Expired Contract/The Open 

Meetings Law Was Violated by the Town 
  
The Third Department determined Supreme Court 
should not have summarily considered the declaratory 
judgment aspect of this hybrid action without a request 
to do so and without converting the proceeding to a 
summary judgment action.  The Third Department 
further determined the mootness doctrine precluded the 
Supreme Court from ruling on the provisions of an 
expired contract, and the town had violated the Open 

Meetings Law by holding closed sessions.  The action 
concerned the use of property for motorcycle events. 
Local property owners brought the action alleging that 
the events violated the allowed use of the land: 
  

It is well settled that a court's jurisdiction extends 
only to live controversies" ..., and a matter 
becomes moot "unless the rights of the parties will 
be directly affected by the determination of the 
[claim] and the interest of the parties is an 
immediate consequence of the judgment" ... . 
Where, as here, the passage of time or "a change 
in circumstances prevents a court from rendering 
a decision that would effectively determine an 
actual controversy," the claim must be dismissed 
... . The 2013 agreement, by its own terms, 
pertained solely to Safety Track's land uses and 
events that occurred during the 2013 track 
season and expired at the end of that year, 
thereby rendering the challenges to the 2013 
agreement moot ... . Further, we do not agree 
with Supreme Court's finding that the exception to 
the mootness doctrine was satisfied... . ... 
  
In a hybrid proceeding and action, separate 
procedural rules apply to those causes of action 
which are asserted pursuant to CPLR article 78, 
on the one hand, and those which seek 
declaratory relief, on the other hand" ... . In the 
absence of a formalized motion requesting the 
"summary determination of the causes of action 
which seek . . . declaratory relief, it is error for [a 
court] to summarily dispose of those causes of 
action" ... .  
  
It is undisputed that there was no pending motion 
for summary disposition of the declaratory 
judgment action when Supreme Court rendered 
its 2014 judgment. Nor did the court provide 
notice to the parties that it was considering the 
summary disposition of the declaratory judgment 
action, such that the parties would be afforded an 
opportunity to further develop the evidentiary 
record and offer competent proof supportive of 
their respective positions ... .  
  
... Generally, "[e]very meeting of a public body 
shall be open to the general public, except that an 
executive session of such body may be called 
and business transacted thereat in accordance 
with [Public Officers Law § 105]" (Public Officers 
Law § 103 [a]). While a governing body may enter 
into an executive session, it may do so only for 
certain purposes, including, as is relevant here, 
the consideration of an appointment or to engage 
in private discussions relating to proposed or 
pending litigation (see Public Officers Law § 105 
[1] [f]...). However, the body must "identify the 
subject matter to be discussed . . . with some 
degree of particularity"... . * * * As the Town failed 
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to demonstrate that it comported with the relevant 
statutory provisions when conducting the instant 
executive sessions, such sessions were violative 
of the Public Officers Law ... . Matter of Ballard v 
New York Safety Track LLC. 2015 NY Slip Op 
01845, 3rd Dept 3-5-15 

  

 
CIVIL PROCEDURE/MUNICIPAL LAW/TOWN 

LAW/CONTRACT LAW/SPECIFIC 
PERFORMANCE 

  
Town, Not the Town Board, Was the Proper 

Party/Town Could Not Use Article 78/Declaratory 
Judgment to Enforce a Contract/Town Entitled to 

Specific Performance of Contract 
  
The Fourth Department, in the context of an action by 
the town for specific performance of a contract with a 
volunteer fire department, determined: (1) the town, not 
the town board, was the proper party to bring the action; 
(2) the hybrid Article 78/declaratory judgment action 
could not be brought by the town to enforce a contract; 
(3) the action should have been brought as one seeking 
specific performance; (4) the town was entitled to 
specific performance of the contract: 
  

...[T]he Town Board lacks capacity to bring this 
proceeding/action.  As "artificial creatures of 
statute," governmental entities such as the Town 
Board "have neither an inherent nor a common-
law right to sue. Rather, their right to sue, if it 
exists at all, must be derived from the relevant 
enabling legislation or some other concrete 
statutory predicate" ... . Here, Town Law § 65 (1) 
provides in relevant part that "[a]ny action or 
special proceeding for or against a town, or for its 
benefit, . . . shall be in the name of the town," and 
that "[t]he town board of any town may authorize 
and direct any town officer or officers to institute, 
defend or appear, in any action or legal 
proceeding, in the name of the town, as in its 
judgment may be necessary, for the benefit or 
protection of the town" ... . Under the 
circumstances of this case, we exercise our 
power pursuant to CPLR 2001 to correct that 
irregularity and to amend the caption by 
substituting the Town for the Town Board, "on 
behalf of" the Town ... . ... 
  
... [A]lthough a CPLR article 78 proceeding may 
be brought against public or private corporations 
that "take on a quasi-governmental status" ..., 
such "a . . . proceeding is not the proper vehicle 
to resolve contractual rights' " ... . Moreover, a 
declaratory judgment action is also not a proper 
vehicle to resolve the contractual rights herein 
because " a full and adequate remedy is already 
provided by another well-known form of action' " 

... . Pursuant to CPLR 103 (c), however, "[i]f a 
court has obtained jurisdiction over the parties, a 
civil judicial proceeding shall not be dismissed 
solely because it is not brought in the proper form, 
but the court shall make whatever order is 
required for its proper prosecution." We thus 
exercise our discretion under CPLR 103 (c) and 
convert this hybrid CPLR article 78 
proceeding/declaratory judgment action to an 
action for specific performance ... .  
  
"Specific performance is a discretionary remedy 
which is an alternative to the award of damages 
as a means of enforcing the contract' . . . The 
right to specific performance is not automatic . . . 
The equitable remedy of specific performance is 
available in the court's discretion when the 
remedy at law is inadequate . . . Finally, . . . the 
party seeking equity must do equity, i.e., he must 
come into court with clean hands" ... . Here, the 
Town met its burden of proving that it 
"substantially performed [its] contractual 
obligations . . . within the time specified in the 
[2011 Contract, and] that [it] is ready, willing and 
able to perform those contractual obligations not 
yet performed and not waived by the [West 
Brighton Fire Department (WBFD)]" ..., and the 
WBFD failed to raise a triable issue of fact in 
opposition thereto ... . Matter of Town Bd. of 
Town of Brighton v West Brighton Fire Dept., 
Inc., 2015 NY Slip Op 02581, 1st Dept 3-27-15 
  

 
CIVIL PROCEDURE/NEGLIGENCE/MEDICAL 

MALPRACTICE/PHYSICIAN-PATIENT 
PRIVILEGE 

  
Plaintiff's Allegations of Injuries in the Bill of 

Particulars Were Not So Broad as to Constitute a 
Waiver of the Physician-Patient Privilege for 

Plaintiff's Entire Medical History 
  

The Fourth Department determined plaintiff's allegations 
of injuries in the bill of particulars were not so broad as 
to place plaintiff's entire medical history in controversy: 
  

In bringing the action, plaintiff waived the 
physician/patient privilege only with respect to the 
physical and mental conditions affirmatively 
placed in controversy" ... . Indeed, that waiver " 
does not permit wholesale discovery of 
information regarding [plaintiff's] physical and 
mental condition' " ... . Contrary to defendants' 
contention, the allegations in the bill of particulars 
that plaintiff sustained "serious and permanent 
injuries, including: toxic keratitis; bilateral corneal 
abrasions; severe bilateral photophobia; impaired 
vision; decrease in vision; need for corneal 
transplants; loss of enjoyment of life; disability; 
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and pain and suffering" "do not constitute such 
broad allegations of injury' that they place 
plaintiff's entire medical history in controversy" ... . 
The court properly conducted an in camera 
review to redact irrelevant information ..., and 
properly limited disclosure to the "conditions 
affirmatively placed in controversy" ... . Reading v 
Fabiano, 2015 NY Slip Op 02634, 4th Dept 3-
27-15 

 
CIVIL 

PROCEDURE/PLEADINGS/AFFIRMATIVE 
DEFENSES/STATUTE OF LIMITATIONS 

  
Including "Statute of Limitations" in a Catch-All 

Paragraph Listing Many Affirmative Defenses Did 
Not Provide Plaintiff with Sufficient Notice---At a 

Bare Minimum, the Duration of the Relevant Statute 
of Limitations, Six Years Here, Should Be Pled 

  
The First Department, in a full-fledged opinion by Justice 
Acosta, with an extensive concurrence, determined that 
the inclusion of the "statute of limitations" in a catch-all 
paragraph listing many affirmative defenses did not 
provide sufficient notice to the plaintiff.  In addition to 
failing to separately number and plead each affirmative 
defense (as required by the CPLR) the defendant failed 
to plead what the applicable statute of limitations (six 
years here) was. The court criticized a Court of Appeals 
case which said that simply mentioning the "statute of 
limitations" as an affirmative defense is sufficient notice--
-the First Department specifically suggested that the 
Court of Appeals revisit the issue. The court held that the 
plaintiff was prejudiced by the failure to plead the 
applicable (six-year) statute of limitations because the 
issue was not directly addressed during discovery as a 
result of the insufficient notice.  Supreme Court's grant of 
summary judgment to the defendant was reversed on 
the merits (competing expert affidavits raised questions 
of fact). The defendant was allowed to replead the 
affirmative defense and the plaintiff was allowed further 
discovery on the issue: 
  

The result of defendant's failure to comply with 
CPLR 3014 is that its statute of limitations 
defense lay buried within a paragraph of mostly 
irrelevant, and conclusory, defenses. Although 
plaintiff could have moved to compel separate 
numbering ..., it was not required to make such a 
motion because defendant's answer did not 
necessitate a responsive pleading (see CPLR 
3018; CPLR 3024). Thus, plaintiff cannot be 
forced to accept the defective answer simply 
because it declined to make a motion to compel 
separate numbering. 

  
Further, we have no doubt that defendant was 
permitted to plead its affirmative defenses 
hypothetically — which it apparently attempted to 

do by "reserving" those defenses unto itself — but 
only insofar as those defenses were concise, 
separately numbered, and sufficiently stated 
(CPLR 3013; CPLR 3014). A permissive 
hypothetical pleading does not extend so far as to 
authorize a defendant to plead each and every 
affirmative defense that might exist without regard 
to its relevance to the cause(s) of action 
presented by the complaint. Permitting such 
conduct here would effectively sanction deception 
on the part of defendant, whether intentional or 
not, thereby avoiding the CPLR's notice 
requirement. In other words, defendant's 
formulation of its laundry list of defenses in 
hypothetical terms does not exempt it from the 
other requirements of CPLR 3014. 
  
The question, therefore, becomes one of 
prejudice. That is, the CPLR directs us to 
construe a defendant's answer liberally and 
disregard defects unless a substantial right of the 
plaintiff would be prejudiced (see CPLR 3026). 
This must be done in light of the overarching 
directive that the CPLR "be liberally construed to 
secure the just, speedy and inexpensive 
determination of every civil judicial proceeding" 
(CPLR 104). "[W]e must literally apply the 
mandate [to construe pleadings liberally] as 
directed and thus make the test of prejudice one 
of primary importance" ... . * * * 
  
It seems clear that a court cannot require a level 
of particularity beyond that outlined by the Official 
Forms; to do so would contravene CPLR 107's 
command that pleadings that comply with the 
forms are sufficient as a matter of law ... . Thus, 
the most that a court could require of a defendant 
pleading the statute of limitations is to state the 
applicable period of limitations, as set forth in 
Official Form 17. We acknowledge that Official 
Form 17 establishes a ceiling, not a floor. To be 
sure, a defendant whose answer pleads the 
"statute of limitations" and includes the applicable 
period of limitations will necessarily be in 
compliance with the official form, and courts must 
deem that pleading sufficient pursuant to CPLR 
107 and CPLR 3013. Scholastic Inc. v Pace 
Plumbing Corp., 2015 NY Slip Op 03489, 1st 
Dept 4-28-15 
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CIVIL PROCEDURE/REPLY 
PAPERS/MUNICIPAL 

LAW/NEGLIGENCE/NOTICE OF CLAIM 
  

Special Proceedings, Here a Motion to File a Late 
Notice of Claim, Are Subject to the Same Standards 

and Rules as Motions for Summary Judgment---
Supreme Court Should Not Have Considered New 

Evidence Presented for the First Time in Reply 
Papers 

  
In finding that plaintiff's motion to file a late notice of 
claim should not have been granted (inadequate excuse 
for delay, misrepresentations made to the court), the 
First Department explained that Supreme Court should 
not have considered matters raised for the first time in 
petitioner's reply papers.  The court noted that special 
proceedings are subject to the same standards and rules 
as those applied to summary judgment motions: 
  

As a matter of procedure, the motion court erred 
in entertaining arguments advanced for the first 
time in petitioners' reply papers and in accepting 
their offer of new proof, unnecessarily protracting 
summary proceedings. As succinctly stated by 
this Court: 

  
"It is settled that a special proceeding is 
subject to the same standards and rules of 
decision as apply on a motion for summary 
judgment, requiring the court to decide the 
matter upon the pleadings, papers and 
admissions to the extent that no triable 
issues of fact are raised'" ... . 

  
We further held that where, as here, a petition is 
unsupported by sufficient evidentiary proof, the 
petitioning party will not be entitled to remedy 
those deficiencies ..., thereby extending a 
procedure providing for summary disposition 
through "unnecessary and unauthorized 
elaboration" ... . We have consistently stated that 
in proceedings subject to summary determination, 
no consideration is to be accorded to novel 
arguments raised in reply papers ... . That this 
Court may, in the exercise of discretion, entertain 
such arguments upon review ... does not endorse 
the unnecessary extension of summary 
proceedings. Under these circumstances, it was 
improvident to excuse petitioners' deceit and 
grant their application to serve a late notice of 
claim. Matter of Gonzalez v City of New York, 
2015 NY Slip Op 03467, 1st Dept 4-28-15 

 
 
 
 

CIVIL PROCEDURE/SERVICE OF 
PROCESS/MOTION TO VACATE DEFAULT 

JUDGMENT/FORECLOSURE 
  

Failure to Mail Summons and Complaint to the 
Address the Property Owner Designated for the 

Receipt of All Relevant Correspondence Required 
Vacation of the Judgment of Foreclosure and Sale---

Property Owner Was Never Properly Served 
Pursuant to CPLR 308(2) 

  
The Second Department determined the property owner, 
Murphy, was entitled to vacate the judgment of 
foreclosure and sale because he was not properly 
served.  The summons was not served at Murphy's 
primary residence in Manhattan (Reade Street), where 
Murphy had always received correspondence about the 
subject property (a vacation home referred to as the 
Noyack property) and where Murphy had requested all 
correspondence regarding the subject property be 
sent.  Rather the summons was served on someone 
other than Murphy (who was not identified) at the 
Noyack property and was mailed there as well. The court 
determined the service was invalid because it did not 
comply with the two prongs of CPLR 308(2): 
  

CPLR 308 sets forth the different ways in which 
service of process upon an individual can be 
effected in order for the court to obtain jurisdiction 
over that person. CPLR 308(2) provides, in 
pertinent part, that personal service upon a 
natural person may be made "by delivering the 
summons within the state to a person of suitable 
age and discretion at the actual place of business, 
dwelling place or usual place of abode of the 
person to be served and by . . . mailing the 
summons to the person to be served at his or her 
last known residence" (emphasis added). 
"Jurisdiction is not acquired pursuant to CPLR 
308(2) unless both the delivery and mailing 
requirements have been strictly complied with" ... 
. It "is a two-step form of service in which a 
delivery and a mailing are both essential" (Vincent 
C. Alexander, Practice Commentaries, 
McKinney's Cons Laws of NY, Book 7B, CPLR 
C308:3). 
  
Since, under the circumstances of this case, the 
Noyack property, although Murphy's vacation 
home, could properly be characterized as his 
dwelling place or usual place of abode ... , we 
agree with the Supreme Court that the plaintiff 
satisfied the first prong of CPLR 308(2) by a fair 
preponderance of the evidence by serving 
process upon a person of suitable age and 
discretion at the Noyack property ... . 

  
However, the plaintiff failed to meet its burden of 
proof that its mailing of copies of the summons 
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and complaint to that same address satisfied the 
second prong of CPLR 308(2). The undisputed 
evidence demonstrated that the plaintiff received 
notice from Murphy that the Reade Street address 
was to be used with respect to all notices 
concerning the Noyack property. Thereafter, from 
2003 through December 2008, a period of time 
extending beyond the date of the mailing of 
copies of the summons and complaint to the 
Noyack property, the plaintiff actually utilized the 
Reade Street address to send Murphy all 
correspondence and notices relating to the 
Noyack property, including those referable to the 
mortgage statements and Murphy's default 
thereunder. The only documents that the plaintiff 
mailed to the Noyack property were the summons 
and complaint, despite its knowledge that Murphy 
had given notice in accordance with the terms of 
the mortgage that his residence was the Reade 
Street address, and that it was at that address 
that he was to receive all mail. Washington Mut. 
Bank v Murphy, 2015 NY Slip Op 03520, 1st 
Dept 4-29-15 

  

 
 CIVIL PROCEDURE/SET ASIDE 

VERDICT/NEGLIGENCE 
  

Motion to Set Aside Verdict Properly Denied---The 
Jury Determined Defendant's Negligence Was Not 
the Proximate Cause of the Accident---Analytical 

Criteria Explained 
  
In finding the plaintiff's motion to set aside the verdict as 
contrary to the weight of the evidence was properly 
denied, the Second Department explained how to 
analyze the jury's conclusion the defendant's negligence 
was not the proximate cause of the accident: 
  

A jury verdict should not be set aside as contrary 
to the weight of the evidence unless the jury could 
not have reached the verdict by any fair 
interpretation of the evidence ... . "A jury's finding 
that a party was at fault but that such fault was 
not a proximate cause of the accident is 
inconsistent and against the weight of the 
evidence only when the issues are so inextricably 
interwoven as to make it logically impossible to 
find negligence without also finding proximate 
cause" ... . "[W]here there is a reasonable view of 
the evidence under which it is not logically 
impossible to reconcile a finding of negligence but 
no proximate cause, it will be presumed that, in 
returning such a verdict, the jury adopted that 
view" ... . Moffett-Knox v Anthony's Windows 
on the Lake, Inc., 2015 NY Slip Op 01929, 2nd 
Dept 3-11-15 

  
  

Jury's Failure to Award Damages for Future Pain and 
Suffering Did Not Warrant Setting Aside Verdict 

  
The Second Department determined Supreme Court 
should not have granted plaintiff's motion to set aside 
the verdict based upon the jury's failure to award 
damages for future pain and suffering.  The court 
explained the relevant analytical criteria: 
  

In determining a motion pursuant to CPLR 
4404(a) to set aside a verdict as against the 
weight of the evidence, the court must decide 
whether the evidence so preponderates in favor 
of the movant that the verdict could not have been 
reached upon any fair interpretation of the 
evidence ... . Resolution of the motion does not 
involve a question of law, but rather requires a 
discretionary balancing of many factors ... . 
Moreover, "[g]reat deference is accorded to the 
fact-finding function of the jury, and 
determinations regarding the credibility of 
witnesses are for the factfinders, who had the 
opportunity to see and hear the witnesses" ... . 
Thus, "[w]here the verdict can be reconciled with 
a reasonable view of the evidence, the successful 
party is entitled to the presumption that the jury 
adopted that view" ... . 

  
Contrary to the plaintiff's contention, the jury's 
failure to award damages for future pain and 
suffering was based upon a fair interpretation of 
the evidence presented at trial, with consideration 
given to the credibility of the witnesses and the 
drawing of reasonable inferences therefrom, and 
there was no basis in the record for the trial court 
to disturb the jury's resolution of credibility issues 
against the plaintiff ... . Raso v Jamdar, 2015 NY 
Slip Op 01934, 2nd Dept 3-11-15 

  

 
CIVIL PROCEDURE/STATUTE OF 

LIMITATIONS/FRAUD/BREACH OF 
FIDUCIARY DUTY/REAL PROPERTY/REAL 
PROPERTY ACTIONS AND PROCEEDINGS 

LAW/ACTION TO QUIET 
TITLE/CONVERSION BY FRAUD/MONEYS 

HAD AND RECEIVED/CONSTRUCTIVE 
TRUST 

  
Statutes of Limitations for Actions Stemming from 
the Alleged Fraudulent Transfer of Real Property 

Explained 

  
The Second Department determined plaintiff's actions, 
which stemmed from the allegation defendant had 
acquired a deed to his property by fraud, were timely. 
The court explained the statutes of limitations for actual 
and constructive fraud, breach of fiduciary duty, actions 
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to quiet title, conversion by fraud, money had and 
received, and constructive trust. In essence, actions 
which have an equitable component are governed by a 
six-year statute of limitations: 
  

The statute of limitations for a cause of action 
alleging a breach of fiduciary duty does not begin 
to run until the fiduciary has openly repudiated his 
or her obligation or the relationship has been 
otherwise terminated ... . * * * 

  
The statute of limitations for a cause of action 
sounding in breach of fiduciary duty is dependent 
on the relief sought. The Court of Appeals ruled in 
IDT Corp. v Morgan Stanley Deal Witter & Co. (12 
NY3d at 139): 

  
"New York law does not provide a single 
statute of limitations for breach of fiduciary 
duty claims. Rather, the choice of the 
applicable limitations period depends on 
the substantive remedy that the plaintiff 
seeks. Where the remedy sought is purely 
monetary in nature, courts construe the 
suit as alleging injury to property' within the 
meaning of CPLR 214(4), which has a 
three-year limitations period. Where, 
however, the relief sought is equitable in 
nature, the six-year limitations period of 
CPLR 213(1) applies. Moreover, where an 
allegation of fraud is essential to a breach 
of fiduciary duty claim, courts have applied 
a six-year statute of limitations under 
CPLR 213(8)" (citations omitted). 

  
Since the plaintiff's right to the subject property is 
in issue, awarding damages would not be 
adequate. Therefore, the six-year statute of 
limitations for causes of action sounding in equity 
should be applied ... . Since the second and third 
causes of action accrued in 2006, when the 
defendants allegedly acted contrary to their 
fiduciary obligations, to the plaintiff's detriment, 
those causes of action, interposed four years later 
in 2010, are not time-barred. 

  
The first cause of action, to quiet title pursuant to 
RPAPL article 15, is not time-barred, since the 
plaintiff was seized or possessed of the premises 
within 10 years before the commencement of the 
action and is in essence seeking a determination 
that the quitclaim deed which he executed in 2003 
was part of a mortgage transaction, and not a 
conveyance of title (see CPLR 212[a]; Real 
Property Law § 320...). 

  
The fourth cause of action, alleging conversion 
based upon fraud, is not time-barred, since it is 
governed by the statute of limitations set forth in 
CPLR 213(8) ... . 

  
The fifth cause of action, seeking damages for 
money had and received ..., is equitable in nature 
and, therefore, the applicable statute of limitations 
is six years ... . Since the defendants' receipt of 
money occurred in 2006, and the action was 
commenced in 2010, the cause of action is not 
time-barred. Similarly, the sixth cause of action, 
sounding in unjust enrichment, is equitable in 
nature, and is not time-barred ... . 

  
The seventh cause of action alleging a 
constructive trust is equitable in nature and 
governed by a six-year statute of limitations ... . 
The elements of a cause of action to impose a 
constructive trust are (1) a confidential or fiduciary 
relationship, (2) a promise, (3) a transfer in 
reliance thereon, and (4) unjust enrichment ... . 
The cause of action accrued on the date of the 
"wrongful transfer" of the subject property ... 
. Loeuis v Grushin. 2015 NY Slip Op 01926, 
2nd Dept 3-11-15 

 
CIVIL PROCEDURE/STATUTE OF 

LIMITATIONS/NEGLIGENCE/MEDICAL 
MALPRACTICE 

  
All Causes of Action Against a Provider of Clinical 
Laboratory Services, Which Were Based Upon the 

Alleged Misreading of a Tissue Sample, Governed by 
the 2 1/2-Year Medical Malpractice Statute of 

Limitations 
  

The First Department determined that all the causes of 
action against Quest, a clinical laboratory which 
analyzed a Pap smear tissue sample, were subject to 
the two-and-one-half-year statute of limitations for 
medical malpractice actions (as opposed to the three-
year statute for negligence actions generally).  The 
complaint alleged Quest negligently misread the tissue 
sample.  In addition, the complaint alleged regulatory 
infractions, i.e., no plan for error reduction and failure to 
adequately implement, maintain or supervise quality 
assurance.  The court explained the relevant law: 
  

It is settled that a negligent act or omission "that 
constitutes medical treatment or bears a 
substantial relationship to the rendition of medical 
treatment by a licensed physician constitutes 
malpractice" ... . Laboratory services, such as 
Quest's, performed at the direction of a physician 
are an integral part of the process of rendering 
medical treatment ... . Accordingly, a claim 
stemming from the rendition of such services is a 
medical malpractice claim ... . 

  
Plaintiffs however make additional claims that 
Quest failed to properly employ a plan for error 
reduction and failed to adequately implement, 
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maintain or supervise quality assurance. These 
claims cannot be distinguished from allegations of 
medical malpractice. In applying the statute of 
limitations, courts must look to the reality or 
essence of a claim rather than its form ... . The 
critical factor in distinguishing whether conduct 
may be deemed malpractice or ordinary 
negligence is the nature of the duty owed to the 
plaintiff that the defendant allegedly breached ... . 
The additional claims put forth in this case would 
not be actionable in the absence of the 
misreading of the tissue sample, the basis of the 
malpractice claim. All of the regulatory infractions 
alleged by plaintiffs bear a substantial relationship 
to the rendition of medical treatment ... 
. Annunziata v Quest Diagnostics Inc., 2015 
NY Slip Op 03466, 1st Dept 4-28-15 

 
 

CIVIL PROCEDURE/SUBJECT MATTER 
JURISDICTION/DEFAULT JUDGMENTS 

  
Failure to Provide Statutory Notice of a Motion to 

Enter a Default Judgment to a Defendant Who Has 
Appeared in the Case Is a Jurisdictional Defect 

Rendering the Default Judgment a Nullity 
  
The Second Department, in a full-fledged opinion by 
Justice Cohen, determined the failure to give a 
defendant, who has appeared in an action, notice of a 
motion to enter a default judgment is a defect which 
deprives the court of subject matter jurisdiction 
(rendering the default judgment a nullity pursuant to 
CPLR 5015 (a) (4)).  The issue is one of first impression 
in the Second Department and the Second Department 
declined to follow a contrary ruling in the Third 
Department. When the defendant previously appeared in 
the case, the defendant failed to demonstrate a 
reasonable excuse for failure to answer the complaint. 
Therefore, although the plaintiff's failure to provide the 
notice required by CPLR 3215 (g) (1) mandated vacatur 
of the default judgment, it did not, under the facts, relieve 
the appellant of the underlying default. Upon notice of a 
future motion to enter a default judgment, the defendant 
here may contest only the sufficiency of the factual 
allegations in the motion and the amount of damages: 
  

The question of whether vacatur of the default 
judgment pursuant to CPLR 5015(a)(4) is 
appropriate where the moving party fails to notify 
the defendant of its motion for leave to enter a 
default judgment as provided by CPLR 3215(g)(1) 
is one of first impression in this Court. Under 
CPLR 5015(a)(4), a rendering court may relieve a 
moving party of such an order if it lacked the 
jurisdiction to render it in the first place. Here, it is 
uncontested that the Supreme Court had personal 
jurisdiction over the appellant, as well as 
jurisdiction over the subject matter in this case. 

However, for the reasons set forth below, we hold 
that the failure of the plaintiffs to give notice to the 
appellant of their motion for leave to enter a 
default judgment pursuant to CPLR 3215(g)(1) 
deprived the Supreme Court of jurisdiction to 
entertain the motion, and the court should have 
vacated the default judgment pursuant to CPLR 
5015(a)(4). * * * 

  
...[W]e hold that the failure to provide a defendant 
who has appeared in an action with the notice 
required by CPLR 3215(g)(1), like the failure to 
provide proper notice of other kinds of motions, is 
a jurisdictional defect that deprives the court of 
the authority to entertain a motion for leave to 
enter a default judgment. While this defect 
requires vacatur of the judgment, it does not, 
standing alone, entitle the appellant to be relieved 
of the underlying default upon which judgment is 
sought, and to defend the action on the merits ... . 
Since the appellant has failed to establish a basis 
to be relieved from his underlying default in failing 
to answer, that underlying default remains intact. 
Accordingly, the appellant is entitled only to 
statutory notice of any future motion for leave to 
enter a default judgment. Upon such a future 
motion, the appellant may not seek to relitigate 
the issue of whether he is entitled to be relieved 
of his underlying default in failing to answer. 
Rather, as relevant to this case, the appellant 
may oppose entry of a default judgment to the 
limited extent of contesting the sufficiency of the 
proof of facts submitted by the plaintiffs in support 
of the motion, and contesting damages.  Paulus v 
Christopher Vacirca, Inc., 2015 NY Slip Op 
02944, 2nd Dept 4-8-15 

 
 

 CIVIL PROCEDURE/TRUSTS AND 
ESTATES/NEGLIGENCE 

  
Plaintiff's Motion to Appoint a Temporary 

Administrator after Defendant's Death Properly 
Denied---Relevant Law Explained 

  
In affirming the denial of plaintiff's motion to appoint a 
temporary administrator after the defendant in a lead-
paint action had died, the Second Department explained 
the relevant law: 
  

"If a party dies and the claim for or against him [or 
her] is not thereby extinguished the court shall 
order substitution of the proper parties" (CPLR 
1015[a]...). "A motion for substitution may be 
made by the successors or representatives of a 
party or by any party" (CPLR 1021...). "Generally, 
the death of a party divests a court of jurisdiction 
to act, and automatically stays proceedings in the 
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action pending the substitution of a personal 
representative for the decedent" ... . 

  
In most instances a personal representative 
appointed by the Surrogate's Court should be 
substituted in the action to represent the 
decedent's estate ... . However, in the event no 
such representative exists, an appropriate 
appointment may be made by the Supreme Court 
and that individual may be substituted in place of 
the decedent ... . Indeed, "[t]he Supreme Court is 
a court of general jurisdiction with the power to 
appoint a temporary administrator, and may do so 
to avoid delay and prejudice in a pending action" 
... . The determination of whether to exercise its 
authority to appoint a temporary administrator is 
committed to the sound discretion of the Supreme 
Court, and will not be disturbed by this Court so 
long as the determination does not constitute an 
improvident exercise of discretion ... . 

  
Under the circumstances of this case, the 
Supreme Court providently exercised its 
discretion in denying the plaintiff's motion, inter 
alia, to appoint a temporary administrator (see 
CPLR 1015[a]...). Although in most instances the 
personal representative of the decedent's estate 
should be substituted, here, the plaintiff failed to 
demonstrate what steps she had taken to secure 
the appointment of a personal representative in 
the appropriate Surrogate's Court or that resort to 
the appropriate Surrogate's Court was otherwise 
unfeasible ... . Furthermore, the plaintiff did not 
contend that this action, which is based on events 
occurring nearly 20 years ago, was trial-ready ... . 
Under the circumstances presented here, the 
plaintiff failed to adequately demonstrate why the 
appointment of a temporary administrator was 
needed to avoid undue delay and 
prejudice. Lambert v Estren, 2015 NY Slip Op 
02454, 2nd Dept 3-25-15 

 
 

CIVIL PROCEDURE/TRUSTS AND 
ESTATES/RESIDENTIAL MORTGAGE-
BACKED SECURITIZATION TRUSTS 

  
Trustee's Settlement of Claims Against 

Countrywide/Bank of America Stemming from Sale 
of Mortgage-Backed Securities Approved 

  
The First Department, in a full-fledged opinion by Justice 
Saxe, determined the trustee properly exercised its 
discretion in settling the claims stemming from 
mortgage-backed securities sold by Countrywide Home 
Loans between 2004 and 2008. Countywide was 
subsequently purchased by Bank of America (BofA). The 

First Department explained the courts' powers re: 
reviewing the settlement under CPLR Article 77: 
  

The ultimate issue for determination here is 
whether the trustee's discretionary power was 
exercised reasonably and in good faith ... . It is 
not the task of the court to decide whether we 
agree with the Trustee's judgment; rather, our 
task is limited to ensuring that the trustee has not 
acted in bad faith such that his conduct 
constituted an abuse of discretion ... . 

  
We agree with Supreme Court that the Trustee 
did not abuse its discretion or act unreasonably or 
in bad faith in embarking on the settlement here. 
The Trustee acted within its authority throughout 
the process, and there is no indication that it was 
acting in self-interest or in the interests of BofA 
rather than those of the certificateholders. 

  
Importantly, "if a trustee has selected trust 
counsel prudently and in good faith, and has 
relied on plausible advice on a matter within 
counsel's expertise, the trustee's conduct is 
significantly probative of prudence" (Restatement 
[Third] of Trusts § 77, Comment b[2]). While 
reliance on the advice of counsel may not always 
be the end of the analysis regarding a claimed 
breach of trust — it is possible for a trustee to 
specifically seek out legal advice that would 
support the trustee's desired course of conduct, 
or there may be other circumstances establishing 
that it was unreasonable to follow the legal advice 
(id.) — a party challenging the decisions of a 
trustee who followed the advice of a highly-
regarded specialist in the relevant area of law can 
prevail only upon a showing that, based on the 
particular circumstances, the reliance on such 
counsel's assessment was unreasonable and in 
bad faith. Court approval of the settlement does 
not require that the court agree with counsel's 
judgment or assessment; all that is required is a 
determination that it was reasonable for the 
Trustee to rely on counsel's expert 
judgment. Matter of Bank of N.Y. Mellon, 2015 
NY Slip Op 01880, 1st Dept 3-5-15 

 
CIVIL RIGHTS LAW/RIGHT TO 
PRIVACY/FIRST AMENDMENT 

  
Acclaimed Photographer's Surreptitious Taking of 

Photographs of Plaintiffs Through Apartment 
Windows Did Not Violate Plaintiffs' Right to Privacy 

as Codified in Civil Rights Law 50 and 51--Art Is 
Exempt from the Reach of Those Statutes 

  
  
The First Department, in a full-fledged opinion by Justice 
Renwick, determined that defendant's surreptitious 
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taking of photographs of plaintiffs through the windows 
of plaintiffs' apartment did not violate the plaintiffs' right 
to privacy codified in Civil Rights Law sections 50 and 
51.  The critically acclaimed photographer assembled 
the photographs, which were for sale, in an exhibition 
called "Neighbors" and put them up on his website. The 
court explained that the "newsworthy and public interest" 
exemption from the prohibitions of Civil Rights Law 50 
and 51 has been extended to works of art by some 
courts, although the New York Court of Appeals has yet 
to consider the issue.  The court wrote:  "[We are 
constrained to conclude] works of art fall outside the 
prohibitions of the privacy statute under the newsworthy 
and public concerns exemption. ... [U]nder this 
exemption, the press is given broad leeway. This is 
because the informational value of the ideas conveyed 
by the art work is seen as a matter of public interest. We 
recognize that the public, as a whole, has an equally 
strong interest in the dissemination of images, aesthetic 
values and symbols contained in the art work. In our 
view, artistic expression in the form of art work must 
therefore be given the same leeway extended to the 
press under the newsworthy and public concern 
exemption to the statutory tort of invasion of privacy:" 
  

Applying the newsworthy and public concern 
exemption to the complaint herein, we conclude 
that the allegations do not sufficiently plead a 
cause of action under the statutory tort of invasion 
of privacy. As detailed above, plaintiffs essentially 
allege that defendant used their images in local 
and national media to promote "The Neighbors," 
an exhibition that included photographs of 
individuals taken under the same circumstances 
as those featuring plaintiffs. Plaintiffs further 
allege that the photographs were for sale at the 
exhibit and on a commercial website. 

  
Accepting, as we must, plaintiffs' allegations as 
true ..., they do not sufficiently allege that 
defendant used the photographs in question for 
the purpose of advertising or for purpose of trade 
within the meaning of the privacy statute. 
Defendant's use of the photos falls within the 
ambit of constitutionally protected conduct in the 
form of a work of art. Foster v Svenson, 2015 
NY Slip Op 03068, 1st Dept 4-9-15 
  

 
CONTRACT LAW/BANKING LAW/LETTERS 

OF CREDIT/UCC 
  

The "Strict Compliance" Rule Re: Documents 
Required for a Drawdown from a Letter of Credit 

Explained 

  
The First Department, in a full-fledged opinion by Justice 
Saxe, determined that minor discrepancies in the 
documents required by a letter of credit as a prerequisite 

for a drawdown did not violate the "strict compliance" 
rule.  Here a true copy of a document, rather than the 
original, was submitted.  The true copy was deemed to 
satisfy the "strict compliance" rule: 

  
...[A]pplying the standard of strict compliance, 
plaintiff's drawdown request should have been 
honored because, under these circumstances, the 
production of a true copy of amendment 2, 
instead of an original, was sufficient even to 
satisfy the strict compliance standard. 

  
Strict compliance has been said to require that 
"the papers, documents and shipping directions . . 
. be followed as stated in the letter [of credit]," that 
"[n]o substitution and no equivalent, through 
interpretation or logic, will serve," and that "[t]here 
is no room for documents which are almost the 
same, or which will do just as well" ... . Even slight 
discrepancies in compliance with the terms of a 
letter of credit have been held to justify refusal to 
pay ... . 

  
"The [strict compliance] rule finds justification in 
the bank's role in the transaction being ministerial 
. . . and to require it to determine the substantiality 
of discrepancies would be inconsistent with its 
function" ... . The "reason for the strict 
[compliance] rule is to protect the issuer from 
having to know the commercial impact of a 
discrepancy in the documents" ... . 

  
However, as this Court has recently observed, 
"According to the official UCC commentary, the 
strict compliance standard does not require that 
the documents presented by the beneficiary be 
exact in every detail" (BasicNet S.P.A v CFP 
Servs., Ltd., __ AD3d __, __, 2015 NY Slip Op 
02080, [1st Dept 2015]) [summarized directly 
below]. The doctrine of strict compliance "does 
not mean slavish conformity to the terms of the 
letter of credit . . . [and] does not demand 
oppressive perfectionism" (id., quoting Official 
Comment 1, reprinted in McKinney's Cons Laws 
of NY, Book 62½, UCC 5-108 at 
367). Ladenburg Thalmann & Co, Inc. v 
Signature Bank, 2015 NY Slip Op 02224, 1st 
Dept 3-19-15 
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CONTRACT LAW/BANKING LAW/STANDBY 
LETTERS OF CREDIT/UCC 

  
(1) The Effect of Minor Discrepancies Re: the 

Submissions Required by a Standby Letter of Credit 
(SLC) (2) The Criteria for Interpreting an SLC (3) the 

Nature of an SLC and (4) the "Independence 
Principle" as Applied to an SLC Discussed in Some 

Depth 

  
The First Department, in a full-fledged opinion by Justice 
Andrias, reversed Supreme Court and determined the 
issuer of standby letters of credit (SLC) was required to 
honor them.  The opinion is detailed and fact-
based.  Among the legal issues discussed are: (1) minor 
discrepancies re: the documents required to be 
submitted (for a drawdown) by the terms of an SLC do 
not violate the "strict compliance" rule; (2) how to 
interpret an SLC; (3) the nature of an SLC  (versus a 
guaranty); and (4) the "Independence Principle" which 
requires that an SLC be deemed separate and distinct 
from the other contractual agreements underlying the 
transaction: 

  
Under New York law, in order to recover on its 
claim that the issuer wrongfully refused to honor 
its request to draw down on a letter of credit, the 
beneficiary must prove that it strictly complied 
with the terms of the letter of credit ... . "The 
corollary to the rule of strict compliance is that the 
requirements in letters of credit must be explicit, 
and that all ambiguities are construed against the 
[issuer]" ... . The reasoning is that "[s]ince the 
beneficiary must comply strictly with the 
requirements of the letter, it must know precisely 
and unequivocally what those requirements are" 
... . "Where a letter of credit is fairly susceptible of 
two constructions, one of which makes fair, 
customary and one which prudent men would 
naturally enter into, while the other makes it 
inequitable, the former interpretation must be 
preferred to the latter, and a construction 
rendering the contract possible of performance 
will be preferred to one which renders its 
performance impossible or meaningless" ... . * * * 

  
There are three parties to an SLC: the applicant 
who requests the SLC; the beneficiary to whom 
payment is due upon the presentation of the 
documents required by the SLC; and the issuer 
which obligates itself to honor the SLC and make 
payment when presented with the documents the 
SLC requires. In turn, there are three 
corresponding agreements: the agreement 
between the applicant and the beneficiary, which 
creates the basis for the SLC; the agreement 
between the issuer and the applicant; and the 
SLC itself ... . 

  

"[A] fundamental principle governing these 
transactions is the doctrine of independent 
contracts, [which] provides that the issuing bank's 
obligation to honor drafts drawn on a letter of 
credit by the beneficiary is separate and 
independent from any obligation of its customer to 
the beneficiary under the ... contract and separate 
as well from any obligation of the issuer to its 
customer under their agreement" ... . 

  
From the beneficiary's perspective, the 
independence principle makes a letter of credit 
superior to a normal surety bond or guaranty 
because the issuer is primarily liable and is 
precluded from asserting defenses that an 
ordinary guarantor could assert. Indeed, "a letter 
of credit would lose its commercial vitality if before 
honoring drafts the issuer could look beyond the 
terms of the credit to the underlying contractual 
controversy or performance between its customer 
and the beneficiary"... . BasicNet S.P.A. v CFP 
Servs. Ltd., 2015 NY Slip Op 02080, 1st Dept 3-
17-15 

  
CONTRACT LAW/EMPLOYMENT LAW/CIVIL 

PROCEDURE/EVIDENCE 
  

Emails Can Suffice as "Documentary Evidence" to 
Support a Motion to Dismiss---Here the 

Documentary Evidence About Aspects of an 
Employment Agreement that Were In Contention Did 

Not Utterly Refute the Allegation that an 
Employment Contract Had Already Been Entered 

  
The First Department, in a full-fledged opinion by Justice 
Renwick, over a dissent, determined the documentary 
evidence submitted by the defendant, which dealt with 
several aspects of an employment agreement that were 
in contention, did not utterly refute plaintiff's allegation 
that an employment contract had already been 
entered.  Therefore defendant's motion to dismiss the 
breach of contract cause of action was properly 
denied.  The opinion is long and detailed, as is the 
dissent, and cannot fairly be summarized here.  With 
respect to what constitutes documentary evidence in this 
context, the court wrote: 

  
On a motion to dismiss pursuant to CPLR 
3211(a)(1), a court is obliged "to accept the 
complaint's factual allegations as true, according 
to plaintiff the benefit of every possible favorable 
inference, and determining only whether the facts 
as alleged fit within any cognizable legal theory" 
... . Moreover, dismissal pursuant to CPLR 
3211(a)(1) is warranted only if the documentary 
evidence submitted "utterly refutes plaintiff's 
factual allegations" ... . If the documentary proof 
disproves an essential allegation of the complaint, 
dismissal pursuant to CPLR 3211(a)(1) is 
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warranted even if the allegations, standing alone, 
could withstand a motion to dismiss for failure to 
state a cause of action ... . * * * 
  
Preliminarily, we reject Supreme Court's 
conclusion that correspondence such as the 
emails here do not suffice as documentary 
evidence for purposes of CPLR 3211(a)(1). This 
Court has consistently held otherwise. For 
example, in Schutty v Speiser Krause P.C. (86 
AD3d 484, 484-485 [1st Dept 2011]), this Court 
found drafts of an agreement and 
correspondence sufficient for purposes of 
establishing a defense under the statute. 
Similarly, in Langer v Dadabhoy (44 AD3d 425, 
426 [1st Dept 2007], lv denied 10 NY3d 712 
[2008]), this Court found "documentary evidence 
in the form of emails" to be sufficient to carry the 
day for a defendant on a CPLR 3211(a)(1) 
motion. Likewise, in WFB Telecom. v NYNEX 
Corp. (188 AD2d 257, 259 [1st Dept 1992], lv 
denied 81 NY2d 709 [1993]), this Court granted a 
CPLR 3211(a)(1) motion on the basis of a letter 
from the plaintiff's counsel that contradicted the 
complaint. Therefore, there is no blanket rule by 
which email is to be excluded from consideration 
as documentary evidence under the statute. 
Kolchins vEvolution Mkts., Inc., 2015 NY Slip 
Op 02863, 1st Dept 4-2-15 

  

 
CONTRACT LAW/EVIDENCE/PAROL 

EVIDENCE RULE 
  

Parol Evidence (Email) Properly Admitted to Explain 
Ambiguous Term in Construction Contract with a 

Merger Clause---Relevant Law Succinctly Explained 
  
The Second Department determined parol evidence was 
properly admitted to explain the meaning of an 
ambiguous phrase in a construction contract with a 
merger clause.  The court succinctly explained the 
relevant law: 
  

A written agreement that is complete, clear, and 
unambiguous on its face must be enforced to give 
effect to the meaning of its terms and the 
reasonable expectations of the parties, and the 
court should determine the intent of the parties 
from within the four corners of the contract without 
looking to extrinsic evidence to create ambiguities 
... . A contract is considered to be clear and 
unambiguous where the language used has "a 
definite and precise meaning, unattended by 
danger of misconception in the purport of the 
[agreement] itself, and concerning which there is 
no reasonable basis for a difference of opinion" ... 
. Moreover, the parol evidence rule operates to 
preclude evidence of a prior or contemporaneous 

communication during negotiations of the 
agreement that contradicts, varies, or explains a 
written agreement which is clear and 
unambiguous in its terms and expresses the 
parties' entire agreement and intentions ... . 
Where a contract contains a merger clause, a 
court is obliged to require full application of the 
parol evidence rule in order to bar the introduction 
of extrinsic evidence to vary or contradict the 
terms of the writing ... . 

  
Here ... parol evidence was properly admitted into 
evidence to explain the ambiguous phrase "cost 
to Owner" in the change order provision of the 
construction contract, inasmuch as the term "cost" 
was not defined, and could have various 
meanings, including one limited to labor and 
material costs without an additional markup. 
Accordingly, parol evidence, such as the email ... 
stating that change orders would not include 
markups, which does not otherwise vary or 
contradict the construction contract, was 
permitted... . Vivir of L I, Inc. v Ehrenkranz, 
2015 NY Slip Op 03152, 2nd Dept 4-15-15 

  

 
CONTRACT LAW/IMPLIED CONTRACT 

  
Course of Conduct Revealed the Terms of an Implied 

Contract---Complaint Dismissed 
  
The Third Department determined defendant had 
demonstrated the terms of an implied contract by course 
of conduct and plaintiff failed to raise a triable question 
of fact to the contrary: 
  

...[A]n implied contract exists when the parties 
have not entered into an express contract, but 
their course of conduct indicates that they have 
reached a meeting of the minds that is sufficient 
to constitute an enforceable contract ... . A 
contract may be implied "as an inference from the 
facts and circumstances of [a] case, although not 
formally stated in words, and is derived from the 
presumed intention of the parties as indicated by 
their conduct" ... . Here, the parties agree that 
they had a longstanding implied contract, but 
disagree as to whether the terms of this 
agreement included the amounts that plaintiff now 
seeks to collect. Plaintiff asserts that these 
amounts represent debts resulting from 
systematic underpayments by defendant dating 
back to 2006. However, defendant contends that 
it was the parties' longstanding practice to resolve 
payment disputes shortly after each payment 
came due, and that plaintiff gave defendant no 
reason to believe that any such disagreements 
were not resolved or that any charges remained 
outstanding. * * * 
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...[T]he uncontradicted evidence reveals that, 
throughout the relationship, both parties treated 
all pricing disputes as resolved after plaintiff 
accepted payment and removed the charges from 
its statements. Plaintiff put forward no admissible 
evidence giving rise to issues of fact as to 
whether defendant was on notice that plaintiff 
considered any charges to be outstanding after 
this process was complete, or that defendant 
agreed, explicitly or implicitly, that it was liable for 
them. Thus, defendant established as a matter of 
law that there was no breach of contract, and its 
motion for summary judgment dismissing the 
cause of action for breach of contract should have 
been granted ... . Coca-Cola Refreshments, 
USA, Inc. v Binghamton Giant Mkts., Inc., 2015 
NY Slip Op 02834, 3rd Dept 4-2-15 

 
 

CONTRACT 
LAW/INDEMNIFICATION/THIRD-PARTY 

BENEFICIARY/JUDGMENT 
CREDITOR/CIVIL PROCEDURE 

  
Third-Party Beneficiary of an Indemnification 

Agreement May Enforce Obligations Owed to the 
Judgment Debtor by the Indemnifying Party 

  
The Second Department determined the third-party 
beneficiary of an indemnification agreement could bring 
an action to collect a debt by suing the entity which 
entered the indemnification agreement with the judgment 
debtor. "Pursuant to CPLR 5227, a special proceeding 
may be commenced by a judgment creditor 'against any 
person who it is shown is or will become indebted to the 
judgment debtor.' Such a proceeding is properly 
asserted against one who agreed to indemnify the 
judgment debtor in the underlying proceeding ... . The 
judgment creditor stands in the judgment debtor's shoes, 
and may enforce the obligations owed to the judgment 
debtor by the indemnifying party... ".Matter of White 
Plains Plaza Realty, LLC v Cappelli Enters., Inc., 
2015 NY Slip Op 03549, 2nd Dept 4-29-15 

 
 
 

CONTRACT LAW/QUANTUM MERUIT 
  

Subcontractor's Breach of Contract Cause of Action 
Should Not Have Been Dismissed Despite Absence 

of Privity 
  
The Second Department determined the motion for 
dismissal (CPLR 3211(a)(7)) of a breach of 
contract/quantum meruit cause of action brought by a 
subcontractor should not have been granted. The 
documents submitted by the defendant did not eliminate 

the possibility that the defendant's dealings with the 
subcontractor could have given rise to a breach of 
contract action in the absence of privity: 
  

Generally, a subcontractor may not assert a 
cause of action to recover damages for breach of 
contract against a party with whom it is not in 
privity ... . Nevertheless, "a subcontractor can 
sometimes state a cause of action [alleging] 
breach of contract or unjust enrichment against 
the owner where direct dealing between the 
owner and the subcontractor justify imposing an 
obligation upon the owner despite the initial lack 
of privity between them" ... . Vertical 
Progression, Inc. v Canyon Johnson Urban 
Funds, 2015 NY Slip Op 01939, 2nd Dept 3-11-
15 

 
CONTRACT LAW/QUASI 

CONTRACT/UNJUST 
ENRICHMENT/SUBCONTRATORS 

  
Subcontractor Could Not Recover From Property 

Owners Absent Proof the Owners Consented to Pay 
the Subcontractor---Owners Hired the General 

Contractor Who In Turn Hired the Subcontractor 
  
The Second Department determined the property 
owners were not liable in quasi contract to a 
subcontractor. The property owners demonstrated the 
subcontractor was not working for them, but rather 
worked for the general contractor hired by the owners. 
The mere fact that the owners consented to the work 
done by the subcontractor, and were benefitted by it, is 
not enough to demonstrate unjust enrichment. The 
subcontractor must show the owners consented to pay 
the subcontractor for the work: 
  

"[A] property owner who contracts with a general 
contractor does not become liable to a 
subcontractor on a quasi contract theory unless it 
expressly consents to pay for the subcontractor's 
performance" ... . "The mere fact that the [owners] 
consented to the improvements and received 
some benefit from the [subcontractor's] activities 
is insufficient to recover on such a theory; the 
[subcontractor] must also show that it was 
working for the [owners] when it performed its 
work resulting in unjust enrichment" ... .Sears 
Ready Mix, Ltd. v Lighthouse Mar., Inc., 2015 
NY Slip Op 02955, 2nd Dept 4-8-15 
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CONTRACT LAW/REAL ESTATE/MERGER 
DOCTRINE/"AS IS” CLAUSE 

  
Merger Doctrine and "As Is" Clause Did Not Bar 

Suit/Fraud-Based Causes of Action Did Not 
Duplicate Breach of Contract Cause of Action 

  
The First Department, in a full-fledged opinion by Justice 
Mazzarelli, over a dissent, determined, in the context of 
a motion to dismiss for failure to state a cause of action, 
the merger doctrine did not apply to a contract for the 
sale of an apartment building, the fraud and fraudulent 
misrepresentations causes of action were not duplicative 
of the breach of contract cause of action (which was 
time-barred), and sufficient allegations for piercing the 
corporate veil had been pled.  The opinion is detailed 
because of the complicated facts and cannot fairly be 
summarized here.  With respect to the merger doctrine 
and the fraud-based causes of action, the court wrote: 
  

The merger doctrine in a real estate transaction 
provides that once the deed is delivered, its terms 
are all that survive and the purchaser is barred 
from prosecuting any claims arising out of the 
contract ... . The only exception to this rule is 
where the parties clearly intended that the 
particular provision of the contract supporting the 
claim would survive the delivery of the deed ... . 
Further, an "as is" clause in a contract to sell real 
property will ordinarily bar a claim for breach of 
contract ... . Plaintiff argues that the merger 
doctrine does not apply here because of the latent 
nature of the defects at issue. It further contends 
that its allegations of deceptive behavior on 
Seller's part to mask the true condition of the 
building render the "as is" clause inoperable. 

  
Although plaintiff cites trial court opinions 
identifying a latency exception to the merger 
doctrine, the concept has not been adopted by 
any of the Appellate Divisions or by the Court of 
Appeals ... , and we are not adopting it here. 
Nevertheless, the merger doctrine is inapplicable 
in this case. Although the crux of the action is 
undoubtedly that plaintiff took title to a seriously 
defective building, the specific allegations in the 
complaint are that Seller breached the contract by 
failing to abide by those provisions designed to 
permit plaintiff to gain a true understanding of the 
condition of the property. ...[E]ach of those 
representations was explicitly intended by the 
parties not to merge into the deed. 
  
Further, since the breach of contract cause of 
action is addressed to these representations, and 
not to the condition of the building itself, the 
presence of the "as is" clause is no bar to the 
claim. Additionally, while the "as is" clause states 
that Seller has made no representations as to 

"any other matter or thing affecting or relating to 
the property," it carries the caveat that this is 
"except as specifically set forth to the contrary in 
this agreement" (emphasis omitted). Thus, the 
three specific representations which plaintiff 
alleges were breached trump the "as is" clause. 
To the extent that plaintiff asserts fraud claims not 
directly related to the three surviving 
representations, the merger doctrine still does not 
apply (West 90th Owners Corp. v Schlechter, 137 
AD2d 456, 459 [1st Dept 1988] ["fraud is a 
recognized exception to the merger doctrine"). * * 
* 
  
Where "allegations of intentional fraud, though 
parallel in many respects to the breach of contract 
claim, include claims of fraudulent 
misrepresentations made by defendants which 
induced them to enter into the contract and close 
on the property, they are not merely redundant of 
the breach of contract claim . . . [and a] fraud 
cause of action is sustainable" ... . TIAA Global 
Invs., LLC v One Astoria Sq. LLC, 2015 NY Slip 
Op 01768, 1st Dept 3-3-15 
 

 
CONTRACT LAW/REAL 

PROPERTY/GENERAL OBLIGATIONS 
LAW/STATUTE OF FRAUDS/QUANTUM 

MERUIT 
  

Contract Action Barred by Statute of Frauds Did Not 
Preclude Action Based Upon Quantum Meruit 

  
The Third Department noted that a contract cause of 
action which is barred by the statute of frauds (re: the 
conveyance of real property) did not preclude an action 
based upon quantum meruit: 
  

We agree with Supreme Court that plaintiff's claim 
for breach of contract, based on an alleged oral 
agreement to convey real property, is barred by 
the statute of frauds (see General Obligations 
Law § 5-703 [1]...). The statute of frauds does not, 
however, preclude "quasi-contractual recovery for 
the reasonable value of services rendered" ... . 
Accepting as true the allegations in plaintiff's 
complaint, they adequately set forth a cognizable 
claim for quantum meruit based on the alleged 
performance of services by plaintiff and her 
expectation of payment from defendant ... . 
Inasmuch as the quantum meruit cause of action 
is subject to a six-year statute of limitations, 
however, plaintiff's claims are barred to the extent 
that they allege the performance of services prior 
to April 25, 2007, which is six years from the 
commencement of the action ... . Rauch v 
Ciardullo, 2015 NY Slip Op 02823, 3rd Dept 4-
2-15 
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CONTRACT LAW/REMEDIES/JURY-WAIVER 
CLAUSE/FRAUDULENT 

INDUCEMENT/NEGLIGENT 
MISREPRESENTATION 

  
A Party Alleging Fraudulent Inducement to Enter a 

Contract May Both Seek to Avoid Terms of the 
Contract (Here a Jury-Waiver Clause) and Rely on 

the Contract in Defense of Breach of Contract 
Allegations/Criteria for Negligent Misrepresentation 
Cause of Action Explained in Some Depth (Criteria 

Not Met Here) 
  
The First Department, over a dissent, determined a party 
claiming it was fraudulently induced to enter a contract is 
entitled to a jury trial despite the jury-trial waiver in the 
contract. Because a party alleging fraudulent 
inducement can either seek rescission or stand on the 
contract and seek damages, the party may both seek to 
avoid terms in the contract (here the jury-waiver clause) 
and rely on the contract as a defense to breach of 
contract allegations. The court also found that the 
counterclaim for negligent misrepresentation was 
properly dismissed because the existence of a 
confidential or fiduciary or other special relationship 
(approaching privity), which would justify reliance on 
representations, was not demonstrated.  The criteria for 
negligent misrepresentation was described in some 
depth: 
  

...[A]contractual jury waiver provision is 
inapplicable to a fraudulent inducement cause of 
action that challenges the validity of the 
underlying agreement ... . ...  In cases where the 
fraudulent inducement allegations, if proved, 
would void the agreement, including the jury 
waiver clause, the party is entitled to a jury trial on 
the claim ... . 

  
..."[A] defrauded party to a contract may elect to 
either disaffirm the contract by a prompt 
rescission or stand on the contract and thereafter 
maintain an action at law for damages attributable 
to the fraud" ... . As a result, a party alleging 
fraudulent inducement that elects to bring an 
action for damages, as opposed to opting for 
rescission may, under certain circumstances, still 
challenge the validity of the agreement ... .  

_____________ 
  

"A claim for negligent misrepresentation requires 
the plaintiff to demonstrate (1) the existence of a 
special or privity-like relationship imposing a duty 
on the defendant to impart correct information to 
the plaintiff; (2) that the information was incorrect; 
and (3) reasonable reliance on the information" ... 
. In commercial cases "a duty to speak with care 
exists when the relationship of the parties, arising 

out of contract or otherwise, [is] such than in 
morals and good conscience the one has the right 
to rely upon the other for information" ... . 
Reliance on the statements must be justifiable, 
and "not all representations made by a seller of 
goods or a provider of services will give rise to a 
duty to speak with care" (id.). "Rather, liability for 
negligent misrepresentation has been imposed 
only on those persons who possess unique or 
specialized expertise, or who are in a special 
position of confidence and trust with the injured 
party such that reliance on the negligent 
misrepresentation is justified" (id.). In order to 
impose tort liability in a commercial case, "there 
must be some identifiable source of a special duty 
of care" ... . ...[A] special duty will be found "if the 
record supports a relationship so close as to 
approach that of privity" ... . Generally, however, 
an arm's-length business relationship between 
sophisticated parties will not give rise to a 
confidential or fiduciary relationship that would 
support a cause of action for negligent 
misrepresentation ... . J.P. Morgan Sec. Inc. v 
Ader, 2015 NY Slip Op 03071, 1st Dept 4-14-15 

 
 

 CONVERSION/MONEYS HAD AND 
RECEIVED/BREACH OF FIDUCIARY 

DUTY/EQUITABLE ESTOPPEL/STATUTE OF 
LIMITATIONS 

  
Elements of Conversion, Moneys Had and Received 

and Breach of Fiduciary Duty Causes of Action 
Described/Equitable Estoppel Did Not Apply to Toll 

Applicable Statutes of Limitations 
  
The Third Department explained the elements of causes 
of action for conversion, aiding and abetting conversion, 
moneys had and received, breach of fiduciary duty, and 
aiding and abetting breach of a fiduciary duty.  The Third 
Department further held that the doctrine equitable 
estoppel did not toll the applicable statutes of limitations 
and delineates what the applicable statutes of limitations 
are.  With respect to conversion, moneys had and 
received and equitable estoppel, the court wrote: 
  

"Conversion is an unauthorized exercise of 
dominion and control over" someone else's 
property that "interferes with and is in defiance of 
the superior possessory right of the owner or 
another person" ... . A claim can exist for aiding 
and abetting conversion if the aider-abettor has 
actual knowledge that the person who directly 
converted the plaintiff's property did not own that 
property ... . Here, the complaint alleges that 
defendant knew of and acquiesced in Jaques' 
unauthorized personal purchases from plaintiff's 
accounts, that the purchased items were 
delivered to and used to improve defendants' 
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home, and that defendant accepted the benefits 
of these converted items. These allegations 
stated a cause of action against defendant for 
aiding and abetting conversion. * * * 
  
Plaintiff properly stated a cause of action against 
defendant for moneys had and received. The 
elements of such a cause of action are that the 
defendant received money belonging to the 
plaintiff and benefitted from that money, and that 
equity and good conscience will not permit the 
defendant to keep the money ... . The complaint 
alleges that money stolen from plaintiff by Jaques 
was used to improve and maintain defendants' 
home, and that defendant consented to these 
actions. Accepting the allegations as true, and 
reasonably inferring that the use of this money 
provided a benefit to defendant, the third cause of 
action was sufficient. * * * 
  
Supreme Court erred in concluding that the 
doctrine of equitable estoppel tolled the statutes 
of limitations as raised by defendant. Although the 
doctrine precludes a defendant from relying on a 
"statute of limitations defense when the plaintiff 
was prevented from commencing a timely action 
by reasonable reliance on the defendant's fraud, 
misrepresentation or other affirmative misconduct 
. . ., equitable estoppel does not apply where the 
misrepresentation or act of concealment 
underlying the estoppel claim is the same act 
which forms the basis of [the] plaintiff's underlying 
substantive cause[s] of action" ... . Torrance 
Constr., Inc. v Jaques, 2015 NY Slip Op 02813, 
3rd Dept 4-2-15 

 
 

CORPORATION LAW/SHAREHOLDERS' 
DERIVATIVE ACTION 

  
Delaware Pleading Requirements Not Met in 

Shareholders' Derivative Action 

  
The Second Department determined the shareholders' 
derivative action alleging breach of a fiduciary duty was 
properly dismissed for failure to meet the pleading 
requirements of the controlling Delaware law: 

  
As the parties agree, the laws of Delaware, the 
State of incorporation, govern the issues raised 
on this appeal ... . Delaware Chancery Court Rule 
23.1(a) provides that every shareholders' 
derivative complaint shall "allege with particularity 
the efforts, if any, made by the plaintiff to obtain 
the action the plaintiff desires from the directors or 
comparable authority and the reasons for the 
plaintiff's failure to obtain the action or for not 
making the effort." A plaintiff's demand on the 
directors pursuant to Rule 23.1(a) will be excused 

"if the derivative complaint pleads particularized 
facts creating a reasonable doubt that (1) the 
directors are disinterested and independent or (2) 
the challenged transaction was otherwise the 
product of a valid exercise of business judgment" 
... . Demand may also be excused in certain 
circumstances "where particularized factual 
allegations create a reasonable doubt that, as of 
the time the complaint was filed, the board of 
directors could have properly exercised its 
independent and disinterested business judgment 
in responding to a demand" ... . Here, the 
allegations of the amended complaint were 
insufficient to satisfy the pleading requirements of 
Rule 23.1(a).Walter v FalconStor Software, 
Inc., 2015 NY Slip Op 02112, 2nd Dept 3-18-15 

 
 

CRIMINAL LAW 
  

Proof at Trial Did Not Sufficiently Pinpoint Time of 
the Alleged Sexual Offenses---Convictions Vacated 

  
The Second Department determined the proof at trial did 
not sufficiently pinpoint the time of the alleged sexual 
offenses.  The offenses were alleged at trial to have 
been committed within a four-year time period for one 
victim and within a one-year time period for 
another.  The related convictions were vacated: 
  

Here, numerous counts of the consolidated 
indictment charged various acts of criminal sexual 
act (see Penal Law § 130.45[1]) and sexual 
abuse (see Penal Law §§ 130.55, 130.60), which 
involved several single acts. These acts spanned 
a time period of at least four years with respect to 
Gabrielle, and approximately one year with 
respect to Angela. In an effort to specify a time 
period that was not unreasonably excessive, the 
District Attorney drafted the indictment to divide 
these time periods mostly into two-month 
intervals. Although the indictment, on its face, 
may have been sufficient, the trial testimony 
revealed that the complainants lacked any ability 
"to particularize the date and time of the alleged . 
. . offense[s]" ..., and that there was no real basis 
in fact for the intervals alleged with respect to 
these counts ... . Thus, "[t]he mere fact that the 
District Attorney artfully drafted the indictment by 
arbitrarily dividing" those otherwise excessive 
time periods into two-month intervals despite the 
absence of any basis in fact, "cannot detract from 
the conclusion that the time periods" with respect 
to these single-act crimes "were unreasonable" 
under the circumstances here ... . Under the 
circumstances of this case, despite the 
defendant's failure to preserve the issue for 
appellate review, we reach the issue in the 
interest of justice, and we vacate the defendant's 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02813.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02813.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02813.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02112.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02112.htm


 

 39 

convictions of criminal sexual act in the second 
degree, sexual abuse in the second degree, and 
sexual abuse in the third degree ... . People v 
Atta, 2015 NY Slip Op 01809, 2nd Dept 3-4-15 

 
Under a Batson Analysis, the Prosecutor's 

Peremptory Challenges to Two Black Jurors Were 
"Pretextual" Requiring Reversal 

  
The Second Department determined the reasons 
proffered by the prosecutor for the peremptory challenge 
of two black jurors were "pretextual" under a Batson 
analysis, requiring reversal.  With regard to one of the 
two pretextual challenges, the court wrote: 
  

A new trial is necessary because the prosecutor 
exercised her peremptory challenges in a 
discriminatory manner (see Batson v Kentucky, 
476 US 79) as to two black prospective jurors. In 
Batson, the United States Supreme Court 
formulated a three-step test to assess whether 
peremptory challenges have been used to 
exclude potential jurors on the basis of race, 
gender, or other protected categories ... . In step 
one, the moving party must make a prima facie 
case of purposeful discrimination by "showing that 
the facts and circumstances of the voir dire raise 
an inference that the other party excused one or 
more jurors for an impermissible reason" ... . If the 
moving party makes a prima facie showing, the 
inquiry proceeds to step two, and the burden 
shifts to the adversary to provide a facially neutral 
explanation for the challenge. If the nonmoving 
party "offers facially neutral reasons supporting 
the challenge, the inference of discrimination is 
overcome" ... . Once facially neutral reasons are 
provided, the inquiry proceeds to step three, and 
the burden shifts back to the moving party to 
prove purposeful discrimination, and " the trial 
court must determine whether the proffered 
reasons are pretextual'" ..., including whether the 
reasons apply to the facts of the case, and 
whether the reasons were applied to only a 
particular class of jurors and not to others... . * * * 
  
With respect to the first prospective juror, the 
prosecutor employed a peremptory challenge to 
strike him as a juror because of a concern that his 
position as a church deacon would make it 
difficult for him to sit in judgment of another 
individual. Although the prospective juror 
indicated during voir dire that his position as a 
church deacon would not affect his decision 
making, the prosecutor maintained that it was 
"just [his] feeling that it may be difficult having 
[someone in] that position to then sit in judgment 
of someone." 
  
Contrary to the Supreme Court's determination, 
the facially race-neutral reason advanced by the 

prosecutor for employing a peremptory challenge 
was pretextual. The prosecutor did not offer any 
explanation for how employment as a church 
deacon related to the factual circumstances of the 
case or qualifications to serve as a juror ... . 
Furthermore, the prosecutor's challenge was 
admittedly based on his "feeling" that a church 
deacon would have difficulty sitting in judgment of 
another, and the prosecutor failed to pursue 
questioning of the prospective juror to ascertain 
whether this intuitive feeling was founded in fact 
... . When the reason advanced for a peremptory 
challenge relates to a juror's appearance, 
deference must be afforded to the trial court's 
findings with regard to pretext, as the trial court 
has the distinct advantage of being able to 
observe the juror ... . However, the same cannot 
be said when the reason advanced for the 
challenge is based on the juror's profession or 
background ... . Indeed, it would not "be 
acceptable for this Court to invoke the rule 
providing for deference to the trial court in matters 
of credibility in order to rubber stamp every 
determination relating to the legitimacy of a 
peremptory challenge" ... . People v Bell, 2015 
NY Slip Op 01812, 2nd Dept 3-4-15 

  
  
"Attempted Felony Assault" Charge Jurisdictionally 

Defective 
  
The Third Department determined the "attempted felony 
assault" charge in the indictment was jurisdictionally 
defective because there can be no attempt to commit a 
crime which makes the causing of a certain result 
criminal even though wholly unintended: 
  

We do find that the conviction for attempted 
assault in the first degree cannot stand. 
Defendant was charged under the theory that, 
during the course of the kidnapping, he attempted 
to cause serious physical injury when he choked 
the victim a second time after she made an 
abortive effort to get help (see Penal Law § 
120.10 [4]). An attempt to commit a crime 
requires that a person, "with intent to commit a 
crime, . . . engages in conduct which tends to 
effect the commission of such crime" (Penal Law 
§ 110.00). In contrast, felony assault punishes a 
felon for the actual consequences of his or her 
actions, and "there can be no attempt to commit a 
crime which makes the causing of a certain result 
criminal even though wholly unintended" ... . 
Accordingly, notwithstanding the fact that 
defendant did not advance this specific issue in 
his appellate brief, the count of the indictment 
charging him with attempted felony assault is 
jurisdictionally defective and must be dismissed ... 
. People v Mccann, 2015 NY Slip Op 01830, 3rd 
Dept 3-5-15 
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Search of Backpack Which Was No Longer In 

Defendant's Possession, After Defendant Had Been 
Handcuffed, Justified by Exigent Circumstances 

  
In finding the suppression motion was properly denied. 
The Second Department explained the law which 
justified the pre-arrest detention of the defendant and the 
search of defendant's backpack after defendant was 
handcuffed. The officer received a report of a shooting at 
a residence. The officer knew the defendant lived at the 
residence and saw blood on defendant's clothes.  The 
defendant was handcuffed and his backpack was placed 
on a car about three feet away.  After the defendant was 
handcuffed he told the officer his brother had been shot 
and the guns were in the backpack.  At that point the 
officer had probable cause to arrest for criminal 
possession of a weapon and could search the backpack 
incident to arrest due to exigent circumstances: 
  

Supreme Court properly denied that branch of his 
omnibus motion which was to suppress physical 
evidence recovered incident to his arrest. "On a 
motion to suppress physical evidence, the People 
bear the burden of going forward to establish the 
legality of police conduct in the first instance" ... . 
"Under the State Constitution, an individual's right 
of privacy in his or her effects dictates that a 
warrantless search incident to arrest be deemed 
unreasonable unless justified by the presence of 
exigent circumstances" ... . For "compelling 
reasons," including the safety of the officers or the 
public, "a search not significantly divorced in time 
or place from the arrest' may be conducted even 
though the arrested person has been subdued 
and his closed container is within the exclusive 
control of the police" ... . People v Alvarado, 
2015 NY Slip Op 01955, 2nd Dept 3-11-15 

  
   

Defendant's Counsel Took a Position Adverse to 
Defendant's Motion to Vacate His Guilty Plea---Court 

Should Have Appointed New Counsel Before 
Hearing the Motion 

  
The Second Department determined defendant should 
be appointed new counsel because his original counsel 
took a position adverse to the defendant's motion to 
withdraw his guilty plea: 
  

Prior to the imposition of sentence upon the 
defendant's conviction of criminal possession of a 
controlled substance in the seventh degree, the 
defendant moved to withdraw his plea of guilty to 
that charge on the ground that his plea was not 
knowingly, intelligently, and voluntarily made. At 
sentencing, assigned counsel stated that the 
defendant's plea was validly entered, and denied 
certain factual allegations raised by the 
defendant. 

  
The defendant's right to counsel was adversely 
affected when his attorney took a position 
adverse to his ... . The Supreme Court should 
have assigned a different attorney to represent 
the defendant before it determined the motion ... 
. People v Armstead,2015 NY Slip Op 01956, 
2nd Dept 3-11-15 

  
  
Police Were Not Justified In Entering the Curtilage of 

Defendant's Home (By Climbing a Fence) After 
Defendant Ignored the Officers' Command to "Stop" 
  
The Second Department determined evidence seized 
after officers climbed a fence to gain access to 
defendant's property was properly suppressed. The 
officers had enough information to approach the 
defendant, who was in his yard, to request information, 
but did not have sufficient information to justify entering 
defendant's property after defendant dropped a bag and 
went into his house, ignoring the officers' request to 
stop: 
  

The curtilage of the home, defined as the area 
immediately surrounding and associated with the 
home or the area that is related to the intimate 
activities of the home—is part of the home itself ... 
. The Supreme Court properly determined that the 
defendant's driveway and front yard, which were 
completely fenced-in and located in close 
proximity to his home, were within the curtilage of 
his home. The defendant manifested his 
expectation of privacy and that expectation is one 
that society recognizes as reasonable ... . Further, 
while the officers had an objective, credible 
reason to approach the defendant to request 
information ... , the defendant's conduct of 
dropping the bag, which produced "a heavy thud 
or a clank," and ignoring the officer's request to 
stop did not escalate the encounter to justify 
pursuit ... . People v Morris, 2015 NY Slip Op 
01967, 2nd Dept 3-11-15 

  
  

Denial of Guilt to Department of Probation (DOP) 
Was Not a Violation of a Condition that Defendant 

Cooperate With the DOP 
  
The Second Department determined defendant's denial 
of guilt to the Department of Probation (DOP) prior to 
sentencing was not a violation of a condition that he 
cooperate with the DOP.  The sentencing court therefore 
was not justified in imposing an enhanced sentence: 
  

As a condition of the court's promised sentence, 
the defendant agreed (1) to cooperate with the 
Department of Probation (hereinafter the DOP), 
(2) to appear on any scheduled court dates, and 
(3) to remain arrest free. The defendant appeared 
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for his interview with the DOP and answered all of 
the questions asked, but in doing so, he also 
denied his guilt. However, he did not express any 
intention to withdraw his plea of guilty. At 
sentencing, the defendant contended that he did 
not deny his guilt to the DOP. Nonetheless, the 
court found that the defendant violated the 
"cooperation" condition by lying to the DOP. The 
court then imposed an enhanced sentence 
without first giving the defendant an opportunity to 
ask to withdraw his plea of guilty. 

  
Although the violation of an explicit and objective 
plea condition that was accepted by the 
defendant can result in the imposition of an 
enhanced sentence ..., here, the defendant's 
denial of his guilt to the DOP was not a violation 
of the condition that he cooperate with the DOP ... 
. While a court is free to impose a condition 
requiring a defendant not to deny his or her guilt 
when interviewed by the DOP, the Supreme Court 
in the instant matter did not impose such a 
condition ... . Accordingly, it erred in imposing an 
enhanced sentence based on its conclusion that 
the defendant violated a condition of the plea of 
guilty... . People v Pianaforte, 2015 NY Slip Op 
01969, 2nd Dept 3-11-15 

  
  

Failure to Transcribe Portion of Voir Dire Not 
Reversible Error---Criteria Explained 

  
The Third Department determined the failure to 
transcribe a portion of the voir dire did not require 
reversal (because the defendant did not request that it 
be transcribed and could show no prejudice).  The court 
explained the relevant analysis: 
  

"Although we agree that verbatim recordation of 
the trial proceedings is the better practice, unless 
waived, the case law makes clear that the 
absence of a stenographic record does not, per 
se, require reversal of a defendant's conviction" ... 
. "'Rather, a defendant must show that a request 
was made that the voir dire proceedings be 
recorded, the request was denied, and the failure 
to record the proceedings prejudiced him or her in 
some manner'" ... . Here, voir dire was recorded, 
except one portion during which each counsel 
exercised peremptory challenges to the first panel 
of jurors. However, defendant did not request that 
this part (or any part) of voir dire be recorded ... 
and, importantly, he does not assert that an 
incorrect ruling or any prejudicial error occurred 
during the omitted portion ... . People v 
Chappelle, 2015 NY Slip Op 105486, 3rd Dept 
3-12-15 

  
  
  

Criteria for Strip and Cavity Search Met 
  
The Third Department determined the circumstances 
justified a strip search and a visual cavity search of the 
defendant. The court explained the relevant criteria: 
  

...[T]he principles governing strip searches and 
body cavity examinations are set forth in People v 
Hall (10 NY3d 303 [2008], cert denied 555 US 
938 [2008]). Insofar as is relevant here, "a strip 
search must be founded on a reasonable 
suspicion that the arrestee is concealing evidence 
underneath clothing and the search must be 
conducted in a reasonable manner. To advance 
to . . . a visual cavity inspection, the police must 
have a specific, articulable factual basis 
supporting a reasonable suspicion to believe the 
arrestee [has] secreted evidence inside a body 
cavity and the [ensuing] visual inspection must be 
conducted reasonably" ... . Although the police 
cannot routinely subject all drug arrestees to 
visual cavity inspections, the police are permitted 
— in the context of formulating the particularized 
factual basis required for such inspections — "to 
draw on their own experience and specialized 
training to make inferences from and deductions 
about the cumulative information available to 
them that might well elude an untrained person"... 
.People v Cogdell, 2015 NY Slip Op 106031, 
3rd Dept 3-12-15 

  
  

Defendant Did Not Have the Right to Be Present 
During Discussion of Exclusion of a Sworn Juror 

  
The Second Department determined the defendant's 
absence from a conference re: whether a sworn juror 
was grossly unqualified to serve did not violate 
defendant's right to be present at all material stages of 
the trial: 

  
The defendant's right to be present at all material 
stages of trial was not violated by his absence 
from an in camera interview with a sworn juror, 
conducted in the presence of the prosecutor and 
defense counsel, to determine whether that sworn 
juror was grossly unqualified to serve (see CPL 
270.35[1]). A defendant's statutory right to be 
present at trial (see CPL 260.20) "extends to all 
material stages of the trial, including ancillary 
proceedings in which defendant's presence could 
have a substantial effect on [his or her] ability to 
defend against the charges'" ... . A conference to 
determine whether a sworn juror should be 
excluded (see CPL 270.35) is an ancillary 
proceeding, at which the defendant's presence is 
"only necessary where defendant has something 
valuable to contribute'" ... . 
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Under the circumstances presented here, the 
defendant's presence at the conference could not 
have had a substantial effect on his ability to 
defend the charges, and the defendant could not 
have made a valuable contribution to the 
conference ... . People v Peoples, 2015 NY Slip 
Op 02143, 2nd Dept 3-18-15 

  
 
Actus Reus for Burglary and Murder Not the Same---

Consecutive Sentences Valid 

  
The Fourth Department, over a two-justice dissent, 
determined the defendant was properly sentenced to 
consecutive terms for burglary and murder.  The 
defendant broke into the victim's home, dragged her 
downstairs and murdered her.  The court held that the 
actus reus for the burglary was completed before the 
murder: 

  
Defendant was convicted of burglary for 
unlawfully entering the victim's dwelling, with the 
aggravating factors of causing physical injury to 
the victim (§ 140.30 [2]), and using or threatening 
the immediate use of a dangerous instrument (§ 
140.30 [3]), i.e., a butcher knife. Defendant was 
charged with intentionally causing the victim's 
death by repeatedly stabbing her with a butcher 
knife. It is well established that, in considering 
whether sentences must run concurrently under 
Penal Law § 70.25 (2), "the court must determine 
whether the [actus reus] element is, by definition, 
the same for both offenses (under the first prong 
of the statute), or if the [actus reus] for one 
offense is, by definition, a material element of the 
second offense (under the second prong)" ... . 
"[W]hen the actus reus is a single inseparable act 
that violates more than one statute, single 
punishment must be imposed" ... . Although the 
actus reus elements of the burglary counts and 
the murder count overlap under the facts 
presented here, we nevertheless conclude that 
the People "establish[ed] the legality of 
consecutive sentencing by showing that the acts 
or omissions' committed by defendant were 
separate and distinct acts" ... . The evidence 
established that, after defendant entered the 
apartment through a window that he smashed 
with a cinder block, he dragged the victim from 
her bed and down the stairs to the living room, 
where he killed her. People v Brahney, 2015 NY 
Slip Op 02227, 4th Dept 3-20-15 

  
  
  
 
 
 

Law re: Depraved Indifference Murder Changed in 
2003 When People v Payne Was Decided by the 

Court of Appeals, Not in 2006 When People v 
Feingold Was Decided 

  
The Fourth Department determined that County Court 
erred when it determined the law re: depraved 
indifference murder changed after defendant's judgment 
of conviction became final.  In denying defendant's 
motion to vacate his conviction, County Court held that 
the law changed in 2006 when the Court of Appeals 
decided People v Feingold. But the Fourth Department, 
agreeing with the Third Department, held that the law 
changed in 2003 when the Court of Appeals decided 
People v Payne, before defendant's judgment of 
conviction became final.  Therefore the matter was 
remitted to County Court: 

  
At the time of defendant's trial, in 2002, the 
elements of depraved indifference murder were 
defined by People v Register (60 NY2d 270, cert 
denied 466 US 953), which held that the statutory 
language "under circumstances evincing a 
depraved indifference to human life" did not 
identify a culpable mental state, or mens rea; 
instead, the "depraved indifference" language 
stated "a definition of the factual setting in which 
the risk creating conduct must occur" (id. at 276). 
In other words, recklessness was the mens rea 
for depraved indifference murder (see Policano, 7 
NY3d at 597). Beginning in 2003, however, the 
Court decided a series of cases — including 
People v Hafeez (100 NY2d 253), People v 
Payne (3 NY3d 266, rearg denied 3 NY3d 767) 
and People v Suarez (6 NY3d 202) — that 
culminated in 2006 with People v Feingold (7 
NY3d 288), which explicitly overruled Register 
and held that "depraved indifference to human life 
is a culpable mental state" (id. at 294). 
Defendant's judgment became final after Hafeez 
and Payne but before Suarez and Feingold. 

  
...[T]he motion court determined that the law 
regarding depraved indifference murder did not 
change until Feingold, and that defendant is 
therefore not entitled to any benefit under the new 
law. We agree with the Third Department, 
however, that "the law changed on October 19, 
2004, when the Court decided People v Payne" 
(People v Baptiste, 51 AD3d 184, 185, lv denied 
10 NY3d 932; see generally Epps v Poole, 687 
F3d 46, 55, cert denied ___ US ___, 133 S Ct 
1499; Baptiste v Ercole, 766 F Supp 2d 339, 353-
355). Indeed, it was in Payne that the Court of 
Appeals first held that, absent unusual 
circumstances, "a one-on-one shooting or knifing 
(or similar killing) can almost never qualify as 
depraved indifference murder" (3 NY3d at 272). 
Although the new law on depraved indifference 
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murder does not apply retroactively to judgments 
that became final prior to the change (see 
Policano, 7 NY3d at 603-604), defendant's 
judgment of conviction did not become final until 
after Payne was decided.  People v Wilkens, 
2015 NY Slip Op 02228, 4th Dept 3-20-15 

  
 
Abuse of Discretion to Deny Defendant's Request for 
New Defense Counsel---Request Was Supported by 

Specific Legitimate Concerns and Was Joined by 
Defense Counsel 

  
The Fourth Department, over a dissent, determined 
Supreme Court should not have denied defendant's 
request for new counsel, which was echoed by defense 
counsel and supported by specific, legitimate 
concerns.  The conviction was reversed and a new trial 
ordered. The Fourth Department outlined the analytical 
criteria: 

  
The determination "[w]hether counsel is 
substituted is within the discretion and 
responsibility of the trial judge . . . , and a court's 
duty to consider such a motion is invoked only 
where a defendant makes a seemingly serious 
request[]" ... . Thus, where a defendant makes 
"specific factual allegations" against defense 
counsel ... , the court must make at least "some 
minimal inquiry" to determine whether the 
defendant's claims are meritorious ... . Upon 
conducting that inquiry, "counsel may be 
substituted only where good cause' is shown" ... . 

  
Here, the court erred in determining that a 
breakdown in communication between attorney 
and client cannot constitute good cause for 
substitution of counsel. Although the mere 
complaint by a defendant that communications 
have broken down between him and his lawyer is 
not, by itself, good cause for a change in counsel 
..., where a complete breakdown has been 
established, substitution is required ... . Here, 
both defendant and defense counsel agreed that 
they were unable to communicate, and nothing 
said by either of them during the court's lengthy 
inquiry indicated otherwise. 

  
We conclude that the court also erred in 
suggesting that any breakdown in communication 
was "initiated or promoted by the defendant as 
opposed to defense counsel." That conclusion is 
not supported by the record, which shows that the 
breakdown in communication resulted from 
legitimate concerns defendant had about defense 
counsel's performance. People v Gibson, 2015 
NY Slip Op 02236, 4th Dept 3-20-15 

  

Motion to Vacate Conviction Based Upon Victim's 
Recantation Should Not Have Been Denied Without a 

Hearing 

  
The Fourth Department determined Supreme Court 
erred when it denied defendant's motion to vacate his 
conviction without a hearing.  The motion was primarily 
based upon the victim's, defendant's daughter's, 
recantation of her rape allegations: 

  
In her affidavit, the victim, who was the sole 
witness to give testimony at trial with respect to 
the crimes, averred that she wanted to live with 
her maternal grandmother. In order to effectuate 
that move, her maternal grandmother advised her 
to accuse defendant of having sexually assaulted 
her. The victim averred that she did not care 
about defendant at the time and, therefore, she 
agreed to accuse defendant of sexually assaulting 
her. She further averred that, since the trial, she 
had reconnected with her paternal grandmother 
and had seen how the latter was suffering 
because defendant was in prison. Witnessing that 
suffering resolved her to tell the truth. Although 
the court found the victim's recantation to be 
inherently unbelievable or unreliable, we conclude 
that, based on the totality of the circumstances, 
such a finding was unwarranted in the absence of 
a hearing ... . 

  
The victim's trial testimony that defendant had 
sexually assaulted her was crucial to the 
prosecution's case. Her subsequent averments 
that she was encouraged by her maternal 
grandmother to accuse defendant of crimes so 
that she could live with her maternal grandmother 
indicate that she had a motive to lie at trial. We 
therefore conclude that the victim's trial testimony, 
if false, was extremely prejudicial to defendant 
inasmuch as, without that testimony, there would 
have been no basis for the jury to convict 
defendant ... . Under those circumstances, the 
court's denial without a hearing of that branch of 
defendant's motion based on the victim's 
recantation was an improvident exercise of 
discretion ... . People v Martinez, 2015 NY Slip 
Op 02286, 4th Dept 3-20-15 

  
  

Failure to Inform Defendant of the Period of 
Postrelease Supervision Required Reversal in the 

Absence of an Objection 

  
The Fourth Department determined the defendant's 
conviction must be reversed because he was not 
informed of the period of postrelease supervision (PRS) 
at the time of the plea, and he could not be expected to 
object because he was not informed of the PRS until the 
end of the sentencing hearing: 
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...[D]efendant was not required to preserve for our 
review his challenge to the imposition of PRS 
under these circumstances. "A defendant cannot 
be expected to object to a constitutional 
deprivation of which [he] is unaware . . . [W]here 
the defendant was only notified of the PRS term 
at the end of the sentencing hearing, the 
defendant can hardly be expected to move to 
withdraw [the] plea on a ground of which [he or 
she] has no knowledge' . . . And, in that 
circumstance, the failure to seek to withdraw the 
plea or to vacate the judgment does not preclude 
appellate review of the due process claim" ... . 
Furthermore, "[b]ecause a defendant pleading 
guilty to a determinate sentence must be aware of 
the [PRS] component of that sentence in order to 
knowingly, voluntarily and intelligently choose 
among alternative courses of action, the failure of 
a court to advise of postrelease supervision 
requires reversal of the conviction" (People v 
Catu, 4 NY3d 242, 245). "[T]he record does not 
make clear, as required by Catu, that at the time 
defendant took his plea, he was aware that the 
terms of the court's promised sentence included a 
period of PRS" because only the term of 
incarceration of 20 years was stated on the record 
... . While a term of PRS was mentioned earlier in 
the plea negotiations, it is undisputed that there 
was no mention of PRS at the plea proceeding 
and, based on our review of the record, we 
conclude that defendant was not "advised of what 
the sentence would be, including its PRS term, at 
the outset of the sentencing proceeding" ... 
.People v Rives, 2015 NY Slip Op 02316, 4th 
Dept 3-20-15 

  
  

Court's Failure to Elicit Unequivocal Declarations 
Jurors Could Set Aside their Biases Required 

Reversal 

  
The Fourth Department determined the court's failure to 
elicit an unequivocal declaration jurors could set aside 
their bias and render an impartial verdict required 
reversal: 

  
It is well established that "[p]rospective jurors who 
make statements that cast serious doubt on their 
ability to render an impartial verdict, and who 
have given less-than-unequivocal assurances of 
impartiality, must be excused" ... . While no 
"particular expurgatory oath or talismanic' words 
[are required,] . . . [prospective] jurors must 
clearly express that any prior experiences or 
opinions that reveal the potential for bias will not 
prevent them from reaching an impartial verdict" 
... . During voir dire, the statements of three 
prospective jurors with respect to the credibility of 

the testimony of police officers or bias in favor of 
the police cast serious doubt on their ability to 
render an impartial verdict ..., and those 
prospective jurors failed to provide "unequivocal 
assurance that they [could] set aside any bias and 
render an impartial verdict based on the 
evidence" ... . Contrary to the court's conclusion, 
we conclude that the nodding by these three 
prospective jurors as part of a group of 
prospective jurors who were "all nodding 
affirmatively in regard to the statement [of another 
prospective juror]" was "insufficient to constitute 
such an unequivocal declaration"... . People v 
Strassner, 2015 NY Slip Op 02342, 4th Dept 3-
20-15 

  
  

Criteria for Emergency Exception to the Warrant 
Requirement (Re: Entry of an Apartment) Not Met 

  
The Second Department determined the police should 
not have entered and apartment without a warrant 
because the emergency exception to the warrant 
requirement did not apply.  The landlord had simply 
indicated a woman was in the apartment without any 
indication the woman was in distress: 
  

Under the emergency exception to the warrant 
requirement, the police may make a warrantless 
entry into a protected area if (1) they have 
reasonable grounds to believe that there was an 
emergency at hand and an immediate need for 
their assistance for the protection of life or 
property; (2) the search was not primarily 
motivated by an intent to arrest and seize 
evidence; and (3) there was some reasonable 
basis, approximating probable cause, to associate 
the emergency with the area or place to be 
searched ... . The United States Supreme Court 
has determined that the second prong, regarding 
the subjective intent of the police, is no longer 
relevant under the Fourth Amendment (see 
Brigham City v Stuart, 547 US 398, 404-405). 
However, we need not decide whether the second 
prong of Mitchell is still viable under the New York 
Constitution because we conclude that the People 
did not satisfy the first prong of Mitchell ... . The 
mere sound of unspecified banging and a 
woman's voice coming from the upstairs 
apartment was insufficient to show that there was 
an emergency at hand requiring the immediate 
assistance of the police in order to protect life or 
property ... . The owner did not say that she heard 
the woman screaming or crying for help, and the 
officers did not observe any indicia of an 
emergency ... . People v Hammett, 2015 NY Slip 
Op 02498, 2nd Dept 3-25-15 
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Misinformation from Defense Counsel, Prosecutor 
and Judge Re: Defendant's Eligibility for Shock 

Incarceration Warranted Vacation of Guilty Plea In 
Spite of Appeal Waiver/Overnight Guest Has 

Standing to Contest Search of Residence 
  
The Third Department, over a dissent, determined that 
misinformation from the judge, prosecutor and defense 
counsel about defendant's eligibility for the shock 
incarceration program justified the vacation his guilty 
plea, despite an appeal waiver. In addition, the court 
determined defendant was entitled to a hearing on 
whether he had standing to contest the search of 
another's mobile home.  The owner of the mobile home 
(Orrego) had supplied an affidavit stating defendant was 
an overnight guest, a status the provided standing to 
contest the search: 
  

Given the mistake by all involved in the plea 
proceeding, and counsel's failure to provide 
meaningful representation on this issue, we agree 
with defendant's contention that his motion to 
withdraw his guilty plea should have been 
granted. * * * 
  
... [A] trial court is not obligated to conduct a 
suppression hearing "unless the accused alleges 
facts that, if true, demonstrate standing to 
challenge the search or seizure" ... . Pertinent 
here, "an overnight guest has an expectation of 
privacy in the host's home" and, thus, standing to 
contest a search of that home ... . In our view, the 
facts set forth in the Orrego affidavit necessitated, 
at a minimum, that a hearing be held to determine 
whether defendant had standing to contest the 
search... . People v Wiggins, 2015 NY Slip Op 
02517, 3rd Dept 3-26-15 
  
  

Nervous and Uncooperative Actions by Defendant 
Justified Search of Area Inside Defendant's Car After 
Defendant Was Out of the Car and Had Been Frisked 
  
The First Department, over a dissent, determined the 
nervous and uncooperative actions of the defendant 
justified the warrantless search of a bag inside the car 
defendant was driving, after defendant was outside the 
car and had been frisked: 
  

The testimony supports the trial court's finding 
that the facts available to the officers, including 
defendant's furtive behavior, suspicious actions in 
looking into the back seat on multiple occasions 
and refusal to follow the officers' legitimate 
directions, went beyond mere nervousness. 
Rather, defendant's actions both inside and 
outside of the vehicle created a "perceptible risk" 
and supported a reasonable conclusion that a 

weapon that posed an actual and specific danger 
to their safety was secreted in the area behind the 
front passenger seat, which justified the limited 
search of that area, even after defendant had 
been removed from the car and frisked ... 
. People v Hardee, 2015 NY Slip Op 02573, 1st 
Dept 3-26-15 
  
  

Failure to Read Defendant His Miranda Rights, After 
the Defendant Interrupted the Reading of the Rights 
by Telling the Officer He Knew His Rights, Required 

Suppression of the Statements 
  
The Fourth Department determined that defendant was 
entitled to a new trial with respect to the charges related 
to unwarned statements he made to the police.  When 
an officer started to read the Miranda rights to the 
defendant he stopped the officer by saying he knew his 
rights.  The defendant thereafter made several 
statements in the absence of any Miranda warnings: 
  

It is well settled that "[a]n individual taken into 
custody by law enforcement authorities for 
questioning must be adequately and effectively 
apprised of his rights' safeguarded by the Fifth 
Amendment privilege against self-incrimination" ... 
. The Miranda warnings "are an absolute 
prerequisite to interrogation' " ... . Here, the court 
concluded that defendant understood his rights 
based on the fact that he had been given Miranda 
warnings before he gave his August 16, 2010 
statement [re: a different, unrelated offense]. A 
court, however, does not " inquire in individual 
cases whether the defendant was aware of his 
rights without a warning being given' " ... . 
Defendant's statements made on November 17, 
2010 must therefore be suppressed because the 
Miranda warnings were not given until after 
defendant was interrogated... . People v 
Jackson, 2015 NY Slip Op 02623, 4th Dept 3-
27-15 
  

  
Insufficient Evidence Defendant "Caused" the 

Victim's Death within the Meaning of the Felony 
Murder Statute---The Victim, Who Was Assaulted by 

the Defendant, Died of a Heart Attack 
  
The Fourth Department determined there was 
insufficient evidence to support defendant's felony 
murder conviction.  Defendant assaulted the victim 
during a burglary/robbery.  The victim, who was obese 
and had heart disease, suffered a fatal heart attack. The 
Fourth Department held that the People did not present 
sufficient evidence the defendant caused the victim's 
death within the meaning of the felony murder statute: 
  

A person is guilty of felony murder when, during 
the commission or attempted commission of an 
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enumerated felony, either the defendant or an 
accomplice "causes the death of a person other 
than one of the participants" (Penal Law § 125.25 
[3]). A person "causes the death" of another 
person "when the . . . culpable act is a sufficiently 
direct cause' of the death so that the fatal result 
was reasonably foreseeable" ... . Such a culpable 
act is a sufficiently direct cause of death when it is 
"an actual contributory cause of death, in the 
sense that [it] forged a link in the chain of causes 
which actually brought about the death' " ... . "An 
obscure or a merely probable connection between 
an assault and death will, as in every case of 
alleged crime, require acquittal of the charge of 
any degree of homicide" ... . 

  
Here, we conclude that the People failed to prove 
beyond a reasonable doubt that it was reasonably 
foreseeable that defendant's actions, i.e., 
unlawfully entering the victim's apartment and 
assaulting him, would cause the victim's death. 
As noted, the victim died of a heart attack, and 
the injuries inflicted upon him by defendant were 
not life threatening. Indeed, the most serious 
injury inflicted was a fractured jaw. Although the 
Chief Medical Examiner testified for the People at 
trial that defendant caused the victim's death, she 
explained that her opinion in that regard was 
based on her assertion that, "but for" defendant's 
actions, the victim would not have died of a heart 
attack. As the court properly instructed the jury, 
however, "more than but for' causation [is] 
required" to establish felony murder ... . Notably, 
the Chief Medical Examiner did not testify that 
defendant's culpable act was a direct cause of the 
death or that the fatal result was reasonably 
foreseeable. We thus conclude that the evidence 
is legally insufficient to establish that defendant 
committed felony murder, as charged in counts 
one and two of the indictment, and we therefore 
modify the judgment accordingly.People v Davis, 
2015 NY Slip Op 02628, 4th Dept 3-27-15 
  
  

 Appeal Waiver Invalid/Court Erroneously Told 
Defendant His Request for a Hearing on the 
Persistent Violent Felony Offender Tolling 

Calculations Violated the Plea Agreement---Matter 
Remitted for a Hearing 

  
The Fourth Department determined defendant's waiver 
of appeal was invalid and defendant was entitled to a 
hearing on the time-calculations associated with the 
"persistent violent felony offender" status.  The ten-year 
period between the current felony and the prior felony is 
tolled by any periods of incarceration.  Defendant 
objected to the tolling calculations made by County 
Court. County Court effectively coerced defendant to 
agree to its tolling calculations by erroneously telling 

defendant his request for a hearing violated the plea 
agreement: 
  

...[T]he waiver of the right to appeal is invalid 
inasmuch as there is no indication in the record 
that defendant understood that the waiver of the 
right to appeal was separate and distinct from 
those rights automatically forfeited upon a plea of 
guilty ... . We further agree with defendant that 
this case should be remitted for a hearing on the 
issue whether he is a persistent violent felony 
offender. A persistent violent felony offender is 
one who is convicted of a violent felony offense 
after having previously been subjected to two or 
more predicate violent felony convictions (see § 
70.08 [1] [a]). The sentence upon the predicate 
violent felony convictions "must have been 
imposed not more than ten years before 
commission of the felony of which the defendant 
presently stands convicted" (§ 70.04 [1] [b] [iv]). 
However, "[i]n calculating the ten year period . . . , 
any period of time during which the person was 
incarcerated for any reason between the time of 
commission of the previous felony and the time of 
commission of the present felony shall be 
excluded and such ten year period shall be 
extended by a period or periods equal to the time 
served under such incarceration" (§ 70.04 [1] [b] 
[v]). 

  
Here, defendant admitted that he was convicted 
of two prior violent felonies, but objected to the 
tolling periods that were computed by County 
Court pursuant to Penal Law § 70.04 (1) (b) (v) 
and requested a hearing. After some discussion 
with the court, defendant conceded that the 
court's computations were correct, essentially 
waiving the necessity for a hearing. ...[H]is waiver 
of the hearing was not effective because it was 
the product of impermissible coercion by the 
court. The court indicated that it could consider 
defendant's request for a hearing to be a violation 
of the plea agreement, but that was not accurate. 
"While [the court] did advise defendant during the 
plea hearing that he was going to be sentenced 
as a [persistent violent] felony offender, it never 
specifically instructed him that admitting such 
[persistent violent] felony offender status was a 
condition of the plea agreement and that his 
failure to do so would result in a more severe 
sentence" ... . People v Vanhooser, 2015 NY 
Slip Op 02640, 4th Dept 3-27-15 

 
 

 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02628.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02628.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02640.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02640.htm


 

 47 

Even If Information About Prosecution Witness' 
Recent Drug Sales Had Been Withheld in Violation of 

Brady/Giglio, the Withheld Information Was Not 
"Material" In That It Would Not Have Affected the 

Outcome 
  
The First Department, in a full-fledged opinion by Justice 
Richter, determined that there was insufficient evidence 
that a Brady/Giglio violation had occurred and that, 
assuming there was a violation, it would not have 
affected the verdict.  The underlying question was 
whether the prosecution was aware a cooperating 
witnesses had lied on the stand when he testified he no 
longer sold drugs: 
  

...[D]efendant's principal claim is that the People 
violated their obligations under Brady v Maryland 
(373 US 83 [1963]) and its progeny. It is well 
established that a defendant has the right, under 
both the State and Federal Constitutions, to 
discover favorable evidence in the People's 
possession that is material to guilt or punishment 
... . Furthermore, the People's Brady obligations 
apply to both exculpatory and impeachment 
evidence (see Giglio v United States, 405 US 
150, 154 [1972]). Such evidence, however, "is 
subject to Brady disclosure only if it is within the 
prosecution's custody, possession, or control" ... . 
"To establish a Brady violation, a defendant must 
show that (1) the evidence is favorable to the 
defendant because it is either exculpatory or 
impeaching in nature; (2) the evidence was 
suppressed by the prosecution; and (3) prejudice 
arose because the suppressed evidence was 
material" ... . * * * 
  
It is axiomatic that there can be no Brady violation 
unless the suppressed information is "material" ... 
. Where, as here, a defendant has made a 
specific request for the undisclosed information, 
"the materiality element is established provided 
there exists a reasonable possibility that it would 
have changed the result of the proceedings" ... . 
Under this standard, even if the information about 
[the witness'] recent drug sales had been 
disclosed before the end of trial, there is no 
reasonable possibility that the verdict would have 
been different. People v Stilley, 2015 NY Slip 
Op 02715, 1st Dept 3-31-15 

  
  

Sentencing Court Must Place on the Record Its 
Reasons for Denying Youthful Offender Status 

  
The Second Department noted that the sentencing court 
must always place on the record its reasons for denying 
youthful offender status to an eligible youth: 
  

In People v Rudolph (21 NY3d 497, 499), the 
Court of Appeals held that compliance with CPL 

720.20(1), which provides that the sentencing 
court "must" determine whether an eligible 
defendant is to be treated as a youthful offender, 
"cannot be dispensed with, even where defendant 
has failed to ask to be treated as a youthful 
offender, or has purported to waive his or her right 
to make such a request." Compliance with CPL 
720.20(1) requires the sentencing court to 
actually consider and make an independent 
determination of whether an eligible youth is 
entitled to youthful offender treatment ... . 

  
Here, the Supreme Court failed to adequately 
place on the record its reasons for denying the 
defendant youthful offender status. Under these 
circumstances, we vacate the defendant's 
sentence, and remit the matter to the Supreme 
Court, Kings County, for a determination of 
whether the defendant should be afforded 
youthful offender treatment. People v Stevens, 
2015 NY Slip Op 02794, 2nd Dept 4-1-15 

  
  

Court's Failure to Share Entire Contents of Note 
from Jury Constituted a Mode of Proceedings Error 

Requiring Reversal 
  
The Second Department determined the trial court's 
failure to share the entire contents of a note from the jury 
was a mode of proceedings error requiring reversal: 
  

CPL 310.30 requires that trial courts give notice to 
the People and the defense before responding to 
a note from a deliberating jury ... . A court's " core 
responsibility under the statute is both to give 
meaningful notice to counsel of the specific 
content of the jurors' request—in order to ensure 
counsel's opportunity to frame intelligent 
suggestions for the fairest and least prejudicial 
response—and to provide a meaningful response 
to the jury'" ... . Meaningful notice means notice of 
the "actual specific content of the jurors' request" 
..., and "a court must read a jury note verbatim' so 
that the parties have the opportunity to accurately 
analyze the jury's deliberations and frame 
intelligent suggestions for the court's response'" ... 
. 

  
"Although not every violation of CPL 310.30 is 
immune from normal preservation principles, a 
failure to apprise counsel about the specific 
contents of a substantive note from a deliberating 
jury violates the fundamental tenants of CPL 
310.30 and qualifies as a mode of proceedings 
error," which does not require preservation ... . 

  
Here, the trial court's failure to share the entire 
contents of a substantive note from the jury 
constituted a mode of proceedings error requiring 
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reversal ... . People v Cotton, 2015 NY Slip Op 
02780, 2nd Dept 4-1-15 

  
  
Juror Had Personal/Professional Relationships with 
Two Prosecution Witnesses---For Cause Challenge 

Should Have Been Granted 
  
The Third Department determined the defendant's 
conviction must be reversed because a juror had 
personal/professional relationships with two of the 
prosecution witnesses and defendant's for cause 
challenge to the juror was denied: 
  

A juror whose relationship with a potential witness 
is so close "that it is likely to preclude him [or her] 
from rendering an impartial verdict" (CPL 270.20 
[1] [c]) must be excused even if the juror states 
that he or she can be impartial, because "the risk 
of prejudice arising out of the close relationship . . 
. [is] so great that recital of an oath of impartiality 
could not convincingly dispel the taint" ... . In 
determining whether a relationship is so close as 
to require disqualification, a court should consider 
factors "such as the frequency, recency or 
currency of the contact, whether it was direct 
contact, . . . the nature of the relationship as 
personal and/or professional . . . [and] any facet 
of the relationship likely to preclude the 
prospective juror from being impartial" ... . As to 
the first witness, a former working relationship, 
without more, will not necessarily give rise to 
implied bias requiring disqualification ... . Here, 
however, the juror described the relationship as 
more than merely professional; he stated that he 
knew the witness well, had discussed many 
subjects with him, had strong feelings about him 
and tended to believe him, and he volunteered 
that he was concerned as to whether the 
relationship would affect his judgment. The juror's 
longstanding social relationship with the second 
witness was sufficiently close that the witness 
was aware that the juror had been called to jury 
duty on the case he had investigated, and 
sufficiently current that the juror and witness had 
spoken only a few days before the trial. Thus, this 
relationship, like that with the first witness, "was 
far more than a 'nodding acquaintance'" ... . 
Failure to excuse the juror could have "create[d] 
the perception that the accused might not receive 
a fair trial before an impartial finder of fact" ... . 
Accordingly, based upon these two relationships, 
defendant's challenge for cause should have 
been granted. People v Hamilton, 2015 NY Slip 
Op 02804, 3rd Dept 4-2-15 

  
  
  

 

Conviction Based Upon a Plea Allocution In Which 
Defendant Was Not Informed of the Period of Post-

Release Supervision Can Not Be Used as a Predicate 
Violent Felony for Purposes of Sentencing as a 

Persistent Violent Felony Offender 
  
The Third Department determined a conviction based 
upon a plea allocution in which defendant was not 
informed of the period of post-release supervision (PRS) 
could not serve as a predicate felony for sentencing as 
persistent violent felony offender: 
  

Defendant challenges the use of his 1999 
conviction as a predicate violent felony, asserting 
that at the time of his plea to that charge he was 
not informed that the resulting sentence would 
include a mandatory period of postrelease 
supervision (hereinafter PRS). "Notwithstanding 
his failure to appeal from the [1999] conviction, 
defendant had an independent statutory right to 
challenge its use as a predicate conviction on the 
ground it was unconstitutionally obtained" ... . It is 
well established that a court must advise a 
defendant of the direct consequences of a plea 
prior to sentencing, specifically including the 
existence and duration of any PRS requirement ... 
. 

  
Here, the transcript of defendant's 1999 plea 
allocution reveals that he was not advised that his 
plea would result in a mandatory period of PRS. 
Rather, defendant was first informed about the 
PRS through the court's pronouncement of his 
sentence. Defendant made comments expressing 
his surprise as to the PRS immediately thereafter, 
but he was not afforded an opportunity to 
withdraw his plea, either during his original 
sentencing or when he was later resentenced to 
adjust the duration of the PRS to conform with the 
requirements of Penal Law § 70.45. Given the 
apparent infirmities in defendant's 1999 plea 
allocution, we find that County Court erred in 
accepting the resulting conviction as a predicate 
violent felony for the purpose of sentencing 
defendant as a persistent violent felony offender 
... . People v Brewington, 2015 NY Slip Op 
02805, 3rd Dept 4-2-15 

  
  

Defense Counsel Took a Position Adverse to the 
Defendant's---Sentence Vacated 

  
The Third Department determined the defendant's 
sentence must be vacated because defense counsel 
took a position adverse to the defendant re: the 
defendant's motion to withdraw his plea: 
  

"It is well settled that a defendant has a right to 
the effective assistance of counsel on his or her 
motion to withdraw a guilty plea"... . While 
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defense counsel need not support a pro se 
motion to withdraw a plea, counsel may not 
become a witness against his or her client ..., 
make remarks that "affirmatively undermine" a 
defendant's arguments ..., or otherwise "take a 
position that is adverse to the defendant" ... . 
Here, when asked to respond to defendant's pro 
se motion, counsel advised that, in his opinion, 
"[County] Court thoroughly explained everything 
to him . . ., [defendant had] no questions 
concerning the plea" and that there was no way 
that he could see that defendant "pleaded without 
knowing what he was pleading to." In our view, 
because counsel's opinion was adverse to 
defendant, a conflict of interest arose and County 
Court should have assigned a new attorney to 
represent defendant ... . People v Prater,2015 
NY Slip Op 02806, 3rd Dept 4-2-15 

  
  

Jury Instruction Reversed Burden of Proof---New 
Trial Ordered 

  
The Third Department determined defendant's 
conviction must be reversed because the trial court's 
instruction to the jury reversed the burden of proof.  The 
defendant was accused of killing a pit bull in violation of 
Agriculture and Markets Law  353(a)(1): 
  

....[D]efendant contends that County Court erred 
in rendering a supplemental jury instruction that 
effectively shifted the burden of proof to 
defendant to prove his own innocence. While 
defendant failed to preserve this issue through an 
appropriate objection, given the nature of the 
challenged instruction, we exercise our interest of 
justice jurisdiction to take corrective action ... . 
Without question, the People bear the burden of 
proving a defendant's guilt beyond a reasonable 
doubt, and County Court so charged the jury 
twice before giving the instruction at issue. After 
receiving a further note from the jury requesting 
definitions for certain terms, including "depraved" 
and "sadistic," the court determined that it would 
"be beneficial . . . to once again go over the 
definition of aggravated cruelty." In doing so, 
however, the court advised the jury: "Thus, if you 
find beyond a reasonable doubt that the 
defendant did not engage in conduct which 
caused the animal extreme pain or which was not 
done or carried out in an especially depraved or 
sadistic manner, you must find the defendant not 
guilty." This charge impermissibly shifted the 
burden of proof by suggesting that defendant 
needed to prove his innocence beyond a 
reasonable doubt. Compounding the problem, the 
charge was rendered shortly before the jury 
rendered the guilty verdict. In our view, this was a 
fundamental error, requiring the reversal of the 

judgment and a new trial ... .People v Facey, 
2015 NY Slip Op 02810, 3rd Dept 4-2-15 

  
Even Though the People Indicated They Were Not 

Ready for Trial After Filing a Certificate of 
Readiness, the Presumption the Statement of 

Readiness Was Accurate and Truthful When Made 
Was Not Rebutted/How to Interpret a Plurality 

Opinion by the Court of Appeals Explained 

  
The First Department determined the People's off-
calendar statement of readiness was not illusory and, 
therefore, the defendant's speedy-trial motion was 
properly denied. The First Department explained how it 
interpreted the Court of Appeals decision in People v 
Sibbles, 22 NY3d 1174, which included two three-judge 
concurrences, one by Judge Lippman and one by Judge 
Graffeo: 

  
The three judge concurrence by Chief Judge 
Lippman "would hold that, if challenged, the 
People must demonstrate that some exceptional 
fact or circumstance arose after their declaration 
of readiness so as to render them presently not 
ready for trial" at the next court appearance after 
filing the certificate (22 NY3d at 1178). Chief 
Judge Lippman found that the People's desire to 
strengthen their case did not satisfy this 
requirement. 

  
The three judge concurrence by Judge Graffeo 
"would decide th[e] case on a narrower basis" (22 
NY3d at 1179). While recognizing established 
precedent that the requirement of actual 
readiness under CPL 30.30 "will be met unless 
there is proof that the readiness statement did not 
accurately reflect the People's position'"(id. at 
1180, quoting People v Carter, 91 NY2d 795, 799 
[1998]) and that "there is a presumption that a 
statement of readiness is truthful and accurate" 
(22 NY3d at 1180), Judge Graffeo found the 
statement of readiness "illusory" because "[t]he 
People initially declared that they were ready for 
trial on February 22 but within days sought copies 
of the injured officer's medical records," admitted 
at the next calendar call that they "were not in fact 
ready to proceed because they were continuing 
their investigation" and that they "needed to 
examine the medical records to decide if they 
would pursue introduction of the records into 
evidence at trial", and then "gave no explanation 
for the change in circumstances between the 
initial statement of readiness and the[ir] 
subsequent admission that the[y] ... were not 
ready to proceed without the medical records" (22 
NY3d at 1181). 

  
Following analogous precedent pertaining to 
plurality opinions by the United States Supreme 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02806.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02806.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02810.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02810.htm


 

 50 

Court, we apply the narrower approach of Judge 
Graffeo, which leaves intact well- settled law that 
a post-certificate assertion that the People are not 
ready does not, by itself, vitiate the previously 
filed certificate of readiness ... . * * * 

  
[Here], unlike, Sibblies, there is no "proof that the 
readiness statement did not accurately reflect the 
People's position," so as to render the prior 
statement of readiness illusory (Sibblies, 22 NY3d 
at 1180 ...). Rather, defense counsel merely 
speculated that the certificate of readiness was 
illusory because the People announced that they 
were not ready at the next court appearance after 
it was filed, which is insufficient to rebut the 
presumption that the certificate of readiness was 
accurate and truthful ... . People v Brown, 2015 
NY Slip Op 02042, 1st Dept 3-17-15 

 
 

Conditions of Probation Which Allowed Release of 
Defendant's Pre-Sentence Investigation Report 

Illegal 
  
The Third Department, in a full-fledged opinion by 
Justice Devine, determined two provisions of 
defendant's sentence to probation which purported to 
allow release of defendant's Pre-Sentence Investigation 
report (PSI) were illegal and must be vacated.  The court 
noted that the illegality of a sentence which is apparent 
from the record survives a waiver of appeal and the 
absence of an objection: 
  

CPL 390.50 (1) provides that a PSI "is 
confidential and may not be made available to 
any person or public or private agency except 
where specifically required or permitted by statute 
or upon specific authorization of the court" 
(emphasis added). The court that is referenced in 
CPL 390.50 (1) is the sentencing court ... . While 
the People argue that the challenged conditions 
constitute specific authorization of disclosure by 
the sentencing court, condition 17, on its face, is a 
blanket delegation to the Probation Department to 
authorize disclosure of the PSI to treatment 
providers if the department deems the request 
appropriate. In our view, such a general 
authorization of disclosure by the Probation 
Department is contrary to both the statutory 
mandate of specific authorization and this Court's 
direction that only the sentencing court can grant 
that authorization. 

  
Moreover, the requirement in condition 32 that 
defendant consent to disclosure of the PSI is 
similarly contrary to law. Under CPL 390.50, 
criminal defendants themselves are not entitled to 
their PSI in collateral proceedings, absent 
statutory authority, except under limited 

conditions, i.e., upon a proper factual showing of 
need ... . Even when a defendant has 
demonstrated a need for disclosure, he or she is 
never "automatically entitled to an unredacted 
copy of [the PSI]" ... . Rather, in light of the 
requirement of specific authorization and given 
the sentencing court's discretion to except 
portions of a PSI from disclosure, the court must 
make a determination whether redaction is 
appropriate ... . That is, under the statute, a 
defendant cannot demand or "consent" to release 
of the entire, unredacted PSI — only the 
sentencing court can permit the release of the PSI 
after the party requesting it has shown that the 
information cannot be obtained in any other way, 
and only after the court has considered whether 
redaction is necessary. People v Fishel, 2015 
NY Slip Op 02808, 3rd Dept 4-2-15 

  
  
Forcing Defendant to Go to Trial When His Expert on 

the Intoxication Defense Was Not Available 
Rendered Defendant's Guilty Plea Involuntary and 

Coerced 
  
The Third Department vacated defendant's plea, finding 
that it was involuntary and coerced.  Defendant admitted 
shooting and killing his brother, but it was clear that 
defendant was highly intoxicated at the time of the 
offense.  County Court set the matter down for trial at a 
time the defendant's expert on the intoxication defense 
was not available, after the court concluded there was 
no merit to the defense. During the plea colloquy the 
defendant answered "to the best of my recollection" 
when asked whether he had caused the death of his 
brother. Under these circumstances the waiver of appeal 
and the failure to preserve the error did not preclude 
review: 
  

...[D]efendant's challenge to the voluntariness of 
his plea survives his uncontested waiver of the 
right to appeal but is unpreserved for our review 
in the absence of a motion to withdraw his plea ... 
. That said, we nonetheless are persuaded that 
the narrow exception to the preservation 
requirement was triggered here, as defendant's 
qualified response — "[t]o the best of my 
recollection" — to County Court's key question 
during the course of the plea allocution cast doubt 
upon his guilt and/or otherwise called into 
question the voluntariness of his plea, thereby 
obligating County Court to undertake further 
inquiry prior to accepting defendant's plea ... — 
particularly in view of the transcripts of the 911 
call, wherein defendant clearly indicated that he 
had been drinking on the day of the shooting, and 
defendant's Town Court arraignment, wherein the 
Town Judge expressed concerns regarding 
defendant's ability to understand the charges 
against him due to his apparent level of 
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intoxication. We also find merit to defendant's 
claim that his plea was coerced. As noted 
previously, defendant entered his plea of guilty in 
response to the prospect of proceeding to trial 
within a matter of days and without an expert 
witness, and such plea was entered on the heels 
of County Court's questionable, pretrial analysis 
as to the viability of defendant's asserted 
intoxication defense. Under these circumstances, 
we are unable to conclude that defendant's guilty 
plea was knowing, intelligent and 
voluntary. People v Lang, 2015 NY Slip Op 
02809, 3rd Dept 4-2-15 

  

 
CRIMINAL LAW/CUSTODIAL QUESTIONING 

  
Defendant's Statement Was Made In Response to the 

Functional Equivalent of a Question Designed to 
Elicit an Incriminatory Response and Should Have 

Been Suppressed 
  
The Third Department determined a statement made by 
the defendant after he had been arrested and was being 
transported to the police station was not "spontaneous" 
(as County Court found) and should have been 
suppressed. At the arrest scene one of defendant's 
"associates" indicated defendant might have drugs in his 
anal cavity.  In the police car, an officer said to the 
defendant that he hoped defendant did not have any 
more drugs on him and the defendant said he probably 
did.  During a subsequent search drugs were found in 
defendant's anal cavity. Although defendant's statement 
indicating he probably had more drugs on him should 
have been suppressed because it was made in 
response to a police statement designed to elicit an 
incriminating response, the drugs themselves were not 
subject to suppression.  The Third Department 
determined the search which turned up the drugs was 
not triggered by the statement: 
  
  

The admissibility of a statement made by a 
defendant in custody depends on whether it was 
"the product of 'express questioning or its 
functional equivalent'" ... . The operative question 
is whether, in context, "the officer should have 
known that his statement was 'reasonably likely to 
evoke an incriminating response from the 
suspect'" ... . In our view, County Court erred in 
concluding that the inculpatory statement was 
admissible because it was simply a spontaneous 
response to a declaration by [the officer]. For a 
statement to be spontaneous, it must be self-
generated without "inducement, provocation, 
encouragement or acquiescense, no matter how 
subtly employed" ... . Coming on the heels of [the 
officer's] explanation that defendant would be 
searched as part of the booking process, and 

having been informed by the passenger that 
defendant may have hidden additional drugs on 
his person, we find [the officer's] statement to be 
the functional equivalent of a question intended to 
elicit an incriminating response ... . Since 
defendant was in custody and had not been given 
Miranda warnings, the statement should have 
been suppressed as involuntary. People v 
George, 2015 NY Slip Op 03574, 3rd Dept 4-30-
15 
  

  
CRIMINAL LAW/DRUG LAW REFORM ACT 

(DLRA)/EXECUTIVE LAW 
  

DLRA Provision Terminating Sentences After Three 
Years of Unrevoked Parole Did Not Apply to Non-

Drug Related Offense by "Merger" 
  
The Second Department, in a full-fledged opinion by 
Justice Rivera, determined that the provision of the Drug 
Law Reform Act (DLRA) [Executive Law former 259-j (3-
a)] which allowed the termination of sentences for 
enumerated drug crimes after three years of unrevoked 
parole did not apply (under a merger theory) to a non-
drug conspiracy offense where the maximum sentence 
for the conspiracy had not expired at the time the three-
year-unrevoked-parole mark for the drug offenses had 
been reached: 
  

The application of Executive Law former § 259-
j(3-a) to this petitioner did not squarely fit within 
the express purpose of the 2004 DLRA. The 2004 
DLRA was intended to grant specific relief to a 
clearly identified and circumscribed class, namely, 
"low level non-violent drug offenders" ... . A 
"manager of a drug ring" cannot be deemed to be 
the low level offender contemplated by the 
statute. Further, it is unreasonable to perceive 
someone convicted of conspiracy to murder as 
"nonviolent." 

  
Notwithstanding the foregoing, the petitioner 
seeks more than the benefit heretofore conferred 
upon him by the 2004 DLRA and Executive Law 
former § 259-j(3-a). He seeks, in effect, to 
bootstrap the sentence imposed on the 
conspiracy conviction to the sentences imposed 
on the drug-related convictions in an attempt to 
discharge the remaining term thereof. However, 
this attempt must fail for the following reasons. 

  
First, Executive Law former § 259-j(3-a) applies 
only to the specific drug-related felony offenses 
set forth in articles 220 and 221 of the Penal Law 
(see Correction Law § 205[4]). That statute 
cannot be reasonably construed to terminate the 
petitioner's sentence on the conspiracy 
conviction, a non-drug-related conviction. The 
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outcome sought by the petitioner is contrary to 
established precedent. Courts applying the DLRA 
are "not given the discretion to fashion new 
sentences or add terms of imprisonment, but are 
constrained to make an existing sentence 
determinate in the manner dictated by the DLRA" 
... . 

  
Second, we disagree with the petitioner's reading 
of Penal Law § 70.30(1) ... . * * * The express 
language of Penal Law § 70.30(1) states that the 
maximum terms shall "be satisfied by discharge of 
the term which has the longest unexpired time to 
run." ... [A]t the time that [petitioner] became 
eligible for relief under Executive Law former § 
259-j(3-a), none of the terms had expired or been 
discharged. The application of Executive Law 
former § 259-j(3-a) operated to effectively shorten 
the maximum term of his drug-related sentences 
(i.e., life) to the approximately 16 years that the 
petitioner served. Thus, upon the application of 
the early-termination provision under Executive 
Law former § 259-j(3-a), the maximum term of his 
sentence on the conspiracy conviction, which was 
25 years, had the longest unexpired time to run 
(see Penal Law § 70.30[1][a]). People ex rel. 
Baez v Superintendent, Queensboro Corr. 
Facility, 2015 NY Slip Op 01827, 2nd Dept 3-4-
15 

 

 
CRIMINAL LAW/EVIDENCE 

  
Child's Disclosure of Sexual Abuse One Year After 
Abuse Ended Properly Admitted Under the "Prompt 

Outcry" Exception to the Hearsay Rule 
  
The Second Department determined a child's disclosure 
of sexual assault one year after the abuse ended was 
properly admitted under the "prompt outcry" exception to 
the hearsay rule: 
  

Evidence that a sexual assault victim promptly 
complained about the incident is admissible to 
corroborate the allegation that an assault took 
place ... . "An outcry is prompt if made at the first 
suitable opportunity' ..., and is a relative concept 
dependent on the facts' ... . "There can be no iron 
rule on the subject. The law expects and requires 
that it should be prompt, but there is and can be 
no particular time specified" ... . "[W]hat might 
qualify as prompt in one case might not in 
another" ... . 

  
Here, the trial court permitted testimony 
concerning the victim's first "outcry" to a friend 
which occurred approximately one year after the 
abuse had ended ... . Under all of the 
circumstances of this case, including the victim's 

young age, and the fact that she lived with the 
defendant during the relevant period, the trial 
court properly admitted evidence of the victim's 
outcry to her friend ... . People v Caban, 2015 NY 
Slip Op 01959, 2nd Dept 3-11-15 

  
  

Delay In Coming Forward With Defendant's Alibi 
Was a Proper Subject of Cross-Examination After 

Foundational Requirements Were Met 
  
The Second Department determined defendant's 
girlfriend was properly cross-examined about her delay 
in coming forward with defendant's alibi.  The prosecutor 
laid the proper foundation for the cross-examination: 
  

...[T]he People properly elicited testimony from his 
girlfriend during cross-examination regarding her 
delay in coming forward to the authorities with 
certain exculpatory information. Before a defense 
witness may be cross-examined regarding his or 
her failure to come forward with exculpatory 
information at an earlier date, certain foundational 
requirements must first be met ... . Here, the 
prosecutor laid the necessary foundation prior to 
cross-examining the defendant's girlfriend about 
her apparent delay in informing law enforcement 
authorities of the defendant's alibi. The record 
indicates that, during a bench conference, it was 
ascertained that the defendant's girlfriend had not 
refrained from speaking to authorities under the 
advice of defense counsel. Moreover, the court 
instructed the jury that the defendant's girlfriend 
had no obligation to volunteer exculpatory 
information to law enforcement authorities. Under 
these circumstances, the People properly elicited 
evidence during the cross-examination of the 
defendant's girlfriend that she delayed in 
contacting the authorities with exculpatory 
evidence ... . People v Webster, 2015 NY Slip 
Op 01974, 2nd Dept 3-11-15 

  
  

"Constructive Possession" Theory Applied to 
Weapon Deemed to Have Been Discarded by 

Defendant During a Police Pursuit 
  
The Third Department determined there was sufficient 
evidence defendant constructively possessed a weapon 
which was found near him after the police saw him 
discard something during a pursuit: 
  

Constructive possession can be demonstrated 
where there is evidence — either direct or 
circumstantial — that defendant exercised 
"dominion and control over the weapon or the 
area in which it was found" ... . The People 
presented testimonial evidence of several police 
officers, including Gregory McGee, who averred 
that, after hearing a gun shot during his overnight 
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shift, his investigation led him to observe 
defendant turning a street corner on a bicycle. 
When defendant saw McGee's marked police car, 
he became visibly nervous and immediately 
clutched the right side of his waistband. Believing 
that defendant was armed, McGee exited his 
vehicle, drew his firearm and ordered defendant 
to show his hands. Defendant refused to comply 
with the directive and a physical encounter 
ensued. As McGee holstered his handgun and 
attempted to grab his taser, defendant fled on his 
bicycle. McGee then radioed for assistance while 
pursuing defendant on foot and a responding 
police officer, Jason Seward, pulled his patrol car 
onto the sidewalk in order to block defendant. 
McGee testified that, as defendant ran around the 
patrol car, he observed defendant's hand emerge 
from under his sweatshirt and throw something, 
which created a sound of "metal hitting the 
ground." As Seward continued to pursue 
defendant, McGee found a handgun on the 
sidewalk a few feet from Seward's patrol car. 
Shortly thereafter, defendant was apprehended 
and the handgun was later confirmed to contain 
three rounds of "live" ammunition and one spent 
shell casing, indicating that the handgun had 
been fired once. 

  
... "[V]iewing the evidence in a neutral light and 
according deference to the jury's credibility 
determinations," we find that defendant had 
constructive possession of the gun such that the 
conviction was not contrary to the weight of the 
evidence ... . People v Butler, 2015 NY Slip Op 
105216, 3rd Dept, 3-12-15 

  
  
Presentation of Hearsay to Grand Jury Did Not Taint 

the Proceedings---Criteria Explained 
  
The Third Department determined that the admission of 
hearsay before the grand jury (the audio of a videotape 
which could not be muted) did not constitute reversible 
error, mainly because the prosecution did not 
intentionally present inadmissible evidence: 
  

We first address defendant's argument that the 
grand jury's exposure to inadmissible hearsay so 
tainted the proceedings that dismissal of the 
indictment is required. Dismissal of an indictment 
is an extreme remedy that is limited to "'those 
instances where prosecutorial wrongdoing, 
fraudulent conduct or errors potentially prejudice 
the ultimate decision reached by the [g]rand 
[j]ury'" ... . Defendant's challenge relates to a 
recording of the bar's security camera footage 
that depicted the attack on the victim. Specifically, 
the victim's son made a video recording of a 
monitor as it played the surveillance footage, 
during which recording he and another person 

can be heard making several comments 
regarding the severity of the attacks upon the 
victim. The People explained to Supreme Court 
that they were unable to mute the video as it was 
being played during grand jury proceedings, and 
that the prosecutor provided an instruction to 
disregard the audio component of the video 
recording. Thus, it is apparent that the People did 
not intentionally present inadmissible hearsay or 
otherwise engage in an "over-all pattern of bias 
and misconduct" ... . Moreover, in light of the 
ample evidence supporting the assault in the 
second degree charge against defendant, we find 
no basis to determine that the hearsay evidence 
rendered the indictment defective ... . People v 
Boddie, 2015 NY Slip Op 105524, 3rd Dept 3-
12-15 

  
  

Defendant Properly Precluded from Introducing 
Medical Records Without Accompanying Medical 

Testimony 
  
The Third Department determined defendant was 
properly precluded from placing his hospital records into 
evidence in the absence of any accompanying medical 
testimony.  The defendant in this DWI case wanted to 
use the hospital records to demonstrate his failure of the 
sobriety tests was due to his medical condition, not 
intoxication.  The trial court correctly ruled that, without 
accompanying medical testimony, the jury would have to 
speculate about the meaning of the hospital records: 
  

In support of his theory that his failure of the field 
sobriety tests was caused by his medical ailments 
as opposed to intoxication, defendant sought the 
admission of his hospital records — 
unaccompanied by any testimony from a medical 
professional. County Court denied the relief, 
concluding that defendant's hospital records, 
while generally admissible pursuant to CPLR 
4518, would lead the jury to speculate as to 
defendant's medical condition unless a medical 
professional offered an explanation. The court did 
permit defendant to testify regarding his physical 
condition and hospital treatment, and to introduce 
photographs of his injuries at trial ... . Inasmuch 
as the hospital records, without explanatory 
testimony, would have required the jury to 
speculate as to whether defendant's injuries 
caused him to fail the sobriety tests, we find that 
the court properly excluded them ... . People v 
Collins, 2015 NY Slip Op 105558, 3rd Dept 3-
12-15 
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Criteria for Presentation of Exculpatory Evidence to 
the Grand Jury Explained (Not Met Here) 

  
The Third Department explained the prosecutor's 
obligations re: the presentation of exculpatory evidence 
to the grand jury. [The decision also includes good 
discussions the criteria re: (1) shackling defendant 
during pre-trial hearings, (2) the court's discretion to 
deny defendant's request to call a witness (the victim) at 
the Wade hearing, and (3) serious prosecutorial 
misconduct, which are worth reading, although 
reversible error was not found.]: 

  
With respect to the issue of exculpatory evidence, 
"[t]he People generally enjoy wide discretion in 
presenting their case to the [g]rand [j]ury and are 
not obligated to search for evidence favorable to 
the defense or to present all evidence in their 
possession that is favorable to the accused even 
though such information undeniably would allow 
the [g]rand [j]ury to make a more informed 
determination. . . . [Nor] do the People have the 
same obligation of disclosure at the [g]rand [j]ury 
stage as they have at the trial stage" ... . Here, 
the exculpatory evidence cited by defendant "bore 
principally upon the victim's credibility and, as 
such, was more appropriately reserved for 
presentation to the petit jury than to the [g]rand 
[j]ury" ... . People v Goldston, 2015 NY Slip Op 
02146, 3rd Dept 3-19-15 

  
 

Recorded Conversation In Which Defendant Did Not 
Respond to Statements by Victim that He Had 

Broken Her Ribs Was Admissible 
  
The First Department determined portions of a recorded 
phone call in which defendant did not respond to the 
victim's statements that he had broker her ribs were 
admissible because a person in defendant's position 
would have been expected to answer: 
  

The court properly exercised its discretion in 
admitting a phone call placed by defendant to the 
victim while defendant was incarcerated, in which 
the victim repeatedly stated that defendant had 
broken her ribs. The record supports the court's 
findings that defendant heard and understood the 
victim's accusation, and that a person in 
defendant's position would have been expected to 
answer ... . Rather than directly addressing the 
victim's statement, defendant repeatedly 
attempted to change the subject, such as by 
asking the victim whether she meant that he 
posed a "threat" to her. It is not dispositive that 
defendant asked the victim to repeat herself after 
the fourth out of five times she stated that he had 
broken her ribs, since defendant did not otherwise 
indicate that he was unable to hear or understood 

her. Although the phone call was recorded by the 
Department of Correction pursuant to a standard 
policy made known to all inmates, the rule 
excluding "silence in the face of police 
interrogation" ... was not implicated, since 
defendant's admissions by silence were made to 
a civilian. Moreover, the court's thorough limiting 
instructions also minimized any potential unfair 
prejudice. People v Vining, 2015 NY Slip Op 
02570, 1st Dept 3-26-15 

  
  

Defendant Should Have Been Allowed to Present 
Expert Opinion-Evidence About the Reliability of 

Eyewitness Identification 
  
The Fourth Department, over a two-justice dissent, 
determined defendant should have been allowed to 
present expert evidence about the reliability of 
eyewitness identifications.  The court explained the 
analytical criteria: 
  

"Because mistaken eyewitness identifications play 
a significant role in many wrongful convictions, 
and expert testimony on the subject of eyewitness 
recognition memory can educate a jury 
concerning the circumstances in which an 
eyewitness is more likely to make such mistakes, 
courts are encouraged . . . in appropriate cases' 
to grant defendants' motions to admit expert 
testimony on this subject" ... , the Court of 
Appeals established a two-stage inquiry for 
considering a motion to admit expert testimony on 
eyewitness identification ... . "The first stage is 
deciding whether the case turns on the accuracy 
of eyewitness identifications and there is little or 
no corroborating evidence connecting the 
defendant to the crime' ... . If the trial court finds 
itself with such a case, then it must proceed to the 
second stage, which involves the application of 
four factors. The court must decide whether the 
proposed testimony is (1) relevant to the witness's 
identification of defendant, (2) based on principles 
that are generally accepted within the relevant 
scientific community, (3) proffered by a qualified 
expert and (4) on a topic beyond the ken of the 
average juror' ... . If, on the other hand, sufficient 
evidence corroborates an eyewitness's 
identification of the defendant, then there is no 
obligation on the part of the trial court to proceed 
to the second stage of analysis, because 
testimony concerning eyewitness identifications is 
unnecessary" ... . 

  
Here, the People concede that this case hinges 
upon the accuracy of the eyewitness's 
identification of defendant, and we agree with 
defendant that there was little or no corroborating 
evidence connecting him to the crime ... . People 
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v McCullough, 2015 NY Slip Op 02589, 4th 
Dept 3-27-15 

 
Cross-Examination About the Omission of 

Exculpatory Information from a Statement Made to 
Police Is Not the Same as Cross-Examination About 

the Exercise of the Right to Remain Silent 
  
The First Department noted that defendant was properly 
cross-examined about the omission of exculpatory 
information provided in his direct testimony from the 
statement he had given to police. "After receiving 
Miranda warnings, and agreeing to provide a statement 
to the police, defendant made statements that omitted 
significant exculpatory matter that he included in his trial 
testimony. Under the circumstances, this was an 
unnatural omission, and a permissible basis for 
impeachment...".  People v Brown, 2015 NY Slip Op 
03469, 1st Dept, 4-28-15 
  
  
Insufficient Foundation for Introduction of (Hearsay) 

Business Record, Conviction Reversed 
  
The Second Department reversed defendant's 
conviction because a proper foundation was not made 
for the introduction of a hearsay business record.  The 
People failed to demonstrate the record was "made in 
the regular course of any business and that it was the 
regular course of such business to make it, at the time of 
the act, transaction, occurrence or event, or within a 
reasonable time thereafter" ... .  People v Cordova, 
2015 NY Slip Op 03559, 2nd Dept 4-29-15 

 
  

Violation of Confrontation Clause Was Harmless 
Error 

  
The Second Department determined the admission of 
hearsay DNA evidence (a report made by an analyst 
who did not testify), although it violated the Confrontation 
Clause, was harmless error because the inadmissible 
evidence was cumulative: 

  
The defendant correctly contends that his rights 
under the Confrontation Clause of the Sixth 
Amendment were violated when the Supreme 
Court admitted a nontestifying DNA analyst's 
report linking the defendant to DNA evidence 
recovered at the crime scene ... . 

  
"Confrontation Clause violations are subject to a 
constitutional harmless error analysis" ... . 
"Constitutional error requires reversal unless the 
error's impact was harmless beyond a reasonable 
doubt'" ... . "This determination is based on a 
review of the entire record"... .. 

  

Here, in addition to the erroneously admitted 
report, the People presented evidence directly 
linking the defendant to the burglary. Specifically, 
the nontestifying analyst's supervisor testified that 
she herself analyzed the raw data from the 
evidence collected at the crime scene and the 
DNA collected from the defendant and drew her 
own conclusions. Thus, the erroneously admitted 
report was cumulative, as the expert who did 
testify reached that same conclusion after 
comparing the same raw data relied upon by the 
nontestifying analyst. Since there was no 
reasonable possibility that the erroneously 
admitted report contributed to the defendant's 
conviction, the error was harmless beyond a 
reasonable doubt ... . People v Cartagena, 2015 
NY Slip Op 02136, 2nd Dept 3-18-15 
 
 

Rebuttal Evidence Re: a Defense that Was Not 
Asserted Should Not Have Been Allowed (Harmless 

Error)/Partial Closure of Courtroom During 
Testimony of Undercover Officers Proper 

  
The First Department, over a dissent, determined that, 
although Supreme Court erred when it allowed the 
prosecution to reopen its case to present rebuttal 
evidence, the error was harmless in this bench trial. 
Defense counsel had mentioned an agency defense to 
the drug-sale charge, but then explained that the only 
defense raised at trial was defendant's complete 
noninvolvement. Under those circumstances evidence 
rebutting the agency defense, which was never 
asserted, should not have been allowed. The First 
Department also held that Supreme Court properly 
closed the courtroom during the testimony of undercover 
officers.  With regard to the partial closure of the 
courtroom, the First Department wrote: 
  

The Hinton hearing court, which closed the 
courtroom for the testimony of two undercover 
officers and which offered to permit family 
members or other persons designated by 
defendant to enter, properly exercised its 
discretion in rejecting defense counsel's proposal 
that a court officer screen members of the general 
public who sought to enter during the testimony. 
The court concluded that this suggestion would 
have been impracticable because there was no 
additional court officer available to be posted 
outside the courtroom, and because in any event 
the officer would frequently have to interrupt the 
testimony to report the presence of persons 
seeking to enter. Therefore, under the 
circumstances presented, defendant's proposal 
was not a "reasonable alternative[] to closing the 
proceeding" ... . People v Mallard, 2015 NY Slip 
Op 01882, 1st Dept 3-10-15 
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References to Defendant's Prior Bad Acts in a 
Recorded Phone Call Were Not Inextricably 

Intertwined with Admissible Statements and Should 
Have Been Redacted---Conviction Reversed 

  
The Fourth Department determined the inadmissible 
statements about defendant's prior bad acts were not 
inextricably intertwined with the admissible portions of a 
recorded phone call.  The failure to redact the references 
to prior bad acts required reversal: 

  
County Court committed reversible error by 
admitting evidence of prior bad acts of sexual 
abuse against the victim's mother and another 
woman. With the assistance of the police, the 
victim's mother recorded a telephone 
conversation between herself and defendant, and 
she made repeated references to the prior bad 
acts throughout the conversation in her attempt to 
have defendant admit to sexually abusing the 
victim. We conclude that the court erred in 
determining that the references to the prior bad 
acts were admissible because they were 
inextricably interwoven with the allegations 
against the victim. In the context of a recorded 
call, when references to prior bad acts in the 
conversation are "inextricably interwoven with the 
crime charged in the indictment," the entire 
conversation "may be received in evidence . . . 
where . . . the value of the evidence clearly 
outweighs any possible prejudice" ... . " To be 
inextricably interwoven . . . the evidence must be 
explanatory of the acts done or words used in the 
otherwise admissible part of the evidence' " ... . 
Here, we conclude that the disputed references 
were not explanatory of the rest of the 
conversation. The statements regarding 
defendant's prior bad acts were numerous, but 
they could have been redacted from the transcript 
of the recorded call without making the 
statements regarding the victim incomprehensible 
... . In other words, the statements concerning the 
victim are "clearly understandable" by themselves 
and are "not dependent upon" the statements 
concerning defendant's prior bad acts ... . We 
further conclude that the prejudicial effect of those 
numerous references to the prior bad acts 
outweighed any probative value, and the 
references therefore should have been redacted 
... . People v Gibbs, 2015 NY Slip Op 02362, 
4th Dept 3-20-15 
 
 
 
 
 
 
 
 

 CRIMINAL  
LAW/EVIDENCE/HEARSAY/TESTIMONIAL 

HEARSAY/"COMPLETE THE 
NARRATIVE"/"PREVENT JURY 

CONFUSION"/CONFRONTATION CLAUSE 
  

Allowing Testimony that Defendant's Name Was 
Mentioned in an Out-of-Court Conversation About 
the Underlying Assault Was (Harmless) Error/The 

Confrontation Clause Was Not Implicated Because 
the Hearsay Was Not Testimonial/Admission of the 

Hearsay Was Not Justified as "Completing the 
Narrative" or "Preventing Jury Confusion" 

  
Although the admission of hearsay was deemed 
harmless error, the First Department determined that 
allowing the hearsay in evidence to "complete the 
narrative" or to "eliminate jury confusion" was 
improper.  The hearsay identified defendant as one of 
the assailants by indicating the defendant's name was 
one of the names mentioned in a phone call about the 
underlying assault.  The court noted that the 
Confrontation Clause was not implicated because the 
hearsay was not "testimonial,"  citing People v Gantt, 48 
AD3d 59: 
  

...[T]he hearsay nature of [the] testimony relating 
[an] out-of-court statement ... identifying 
defendant as [an] assailant — either by name or 
by an identifying description ...--- was not 
remedied by framing the query posed ... as 
seeking the "name mentioned ..." during the call. 

  
We do not adopt the trial court's reasoning that 
the admission of this hearsay evidence was 
necessary to convey a coherent narrative of the 
relevant events or to eliminate the possibility of 
jury confusion ... .  People v Owens, 2015 NY 
Slip Op 03270, 1st Dept 4-21-15 

  
 

 CRIMINAL LAW/EVIDENCE/PHYSICIAN-
PATIENT PRIVILEGE/HOSPITAL RECORDS 

  
Defendant's Hospital Records Properly Admitted---

Physician-Patient Privilege Waived by Defense 
Counsel's Attempt to Show (During Cross-

Examination of Police Officers) that Defendant's 
Conduct Was Related to a Medical Condition, Not 

Intoxication 
  
The Second Department determined defendant's 
hospital records were properly admitted into evidence 
because the defendant waived the physician-patient 
privilege by placing his medical condition in 
issue.  During cross-examination of the police officers, 
defense counsel attempted to show defendant's conduct 
was the result of a medical condition, not 
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intoxication. People v Williams, 2015 NY Slip Op 
03391, 2nd Dept 4-22-15 

 
  

CRIMINAL LAW/EXPECTATION OF 
PRIVACY 

  
The Defendant Had an Expectation of Privacy In an 

Envelope Containing His Personal Belongings---The 
Belongings Were Placed in the Envelope Upon 

Defendant's Admission to a Hospital---Even though 
the Police Were Under the Impression the Defendant 
Was a Crime Victim, Not a Perpetrator, at the Time 
the Contents of the Envelope Were Examined, the 

Search Was Not Justified---Defendant Had an 
Expectation of Privacy Re: the Contents of the 

Envelope---The People Were Unable to Meet their 
"Burden of Going Forward" at the Suppression 

Hearing Because They Could Not Demonstrate the 
Legality of the Police Conduct 

  
The Second Department ordered a new trial after 
determining defendant's motion to suppress should have 
been granted.  Defendant was admitted to a hospital 
with a gunshot wound and a ring and his cell phone in 
his possession were placed in an envelope by hospital 
personnel.  Defendant was later identified as the 
perpetrator of a robbery who was shot by the 
homeowner.  The ring in the envelope had been stolen 
in the robbery.  At the time the police at the hospital 
opened the envelope, however, they were under the 
impression the defendant was a victim and the cell 
phone was examined in an attempt to identify next of kin. 
The Second Department held that, notwithstanding the 
defendant's ostensible status as a "victim," not a 
perpetrator, he had an expectation of privacy in the 
contents of the envelope and the police not were not 
justified in opening the envelope and examining its 
contents.  The People failed to meet their "burden of 
going forward" at the suppression hearing because the 
legality of the police conduct was not demonstrated: 
  

"On a motion by a defendant to suppress physical 
evidence, the People have the burden of going 
forward to show the legality of the police conduct 
in the first instance'" ... . Here, the People did not 
meet this burden. The People's contention that 
the police had probable cause to search the bag 
containing the defendant's personal belongings 
because it contained evidence of a crime is 
without merit ... . The defendant had an 
expectation of privacy in his personal belongings 
despite the fact that he was being treated at the 
hospital and his belongings had been taken by 
hospital personnel and given to the police for the 
purpose of safeguarding them ... . "[T]he fact that 
the [police] perceived the defendant to be a victim 
rather than a suspect did not strip the defendant 
of Fourth Amendment protection" ..., regardless of 

the Nassau detective's testimony that the cell 
phone was searched for the purpose of finding 
next of kin information. People v Salvodon, 2015 
NY Slip Op 03570, 2nd Dept 4-29-15 
 

 
CRIMINAL LAW/FIRST 

AMENDMENT/FREEDOM OF THE 
PRESS/PUBLIC TRIAL/SEALING OF 

RECORDS/CLOSURE OF 
COURTROOM/ARTICLE 

78/MANDAMUS/PROHIBITION 
  

Criteria for Balancing the Need for a Public Trial and 
First Amendment Rights (Freedom of the Press) 

With the Defendant's Right to a Fair Trial Discussed 
in Some Detail---Here the Court's Sealing of Some 

Records and Closures of the Courtroom Reflected a 
Proper Discretionary Balance 

  
The First Department, in a detailed decision, determined 
Supreme Court had properly balanced the requirement 
that a criminal trial be open to the public and the 
defendant's right to a fair trial.  Because the court 
properly used its discretion to balance the two concerns 
neither mandamus nor prohibition was an available 
remedy.  The decision is worth reading---many of the 
issues discussed are not noted here: 
  

The First Amendment guarantees the public and 
the press a qualified right of access to criminal 
trials ... . This right must be kept in balance with 
the compelling interest of the defendant's Sixth 
Amendment right to a fair trial and the right to 
privacy of prospective jurors ... . The public's right 
of access may be limited where there is a 
compelling governmental interest and closure is 
narrowly tailored to serve that interest ... . 

  
New York's approach to courtroom closure is 
"comparable to the federal analysis" ... . The 
press is not imbued with any special right of 
access, and while it possesses "the same right of 
access as the public," it has no right to 
information about a trial that is "greater" or 
"superior" to that of the general public ... . A " trial 
judge has an affirmative constitutional duty to 
minimize the effects of prejudicial pretrial 
publicity'" ... . Decisions to seal or disclose 
records fall within the inherent power of the court 
to control the records of its own proceedings ... . 
While a court must guarantee that the defendant 
receives a fair trial, it must do so in a manner that 
balances the interests of "the defendant, jurors, 
witnesses, attorneys and the public at large" ... 
. Matter of Daily News, L.P. v Wiley, 2015 NY 
Slip Op 02010, 3rd Dept 3-12-15 
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CRIMINAL LAW/INEFFECTIVE ASSISTANCE 
OF COUNSEL/JUSTIFICATION 

DEFENSE/"FUNDAMENTAL" VERSUS 
"STRATEGIC AND TACTICAL" DECISIONS 

ABOUT THE CONDUCT OF A TRIAL 
  

The Decision Whether to Raise the Defense of 
Justification Is for the Defendant, Not Defense 

Counsel, to Make---Counsel Was Not Ineffective for 
Failing to Raise the Defense Over Defendant's 
Objection---The Court Did Not Err By Failing to 

Instruct the Jury, Sua Sponte, on the Justification 
Defense In Response to a Jury Note Which Indicated 

the Jury Was Considering It 
  
The Second Department, in a detailed and extensive 
opinion by Justice Mastro (not fully summarized here), 
over an equally detailed and extensive two-justice 
dissent, determined that defense counsel was not 
ineffective, and the court did not err, in rejecting the 
justification defense.  The defendant, accused of murder, 
insisted on a misidentification defense in this one-
eyewitness case.  The defendant made it clear he did 
not want to rely on the justification defense (which would 
contradict his claim of innocence). In response to a jury 
note which implied the jury was considering whether the 
defendant had acted in self-defense, the judge, in 
accordance with the wishes of defense counsel, did not 
explain the justification defense to the jury and directed 
the jury to consider only the issue of intent.  On appeal, 
the defendant argued defense counsel was ineffective in 
not raising the justification defense and the judge erred 
by not instructing the jury on the defense sua sponte in 
response to the jury's note.  In rejecting those 
arguments, the Second Department held that the 
decision whether to rely on the justification defense was 
for the defendant, not defense counsel, to make, and no 
error was made by defense counsel or the judge in 
following defendant's wishes: 
  

...[W]hen a defendant accepts the assistance of 
counsel, he or she retains authority only over 
certain fundamental decisions, such as whether to 
plead guilty, whether to waive a jury trial, whether 
to testify at trial, and whether to take an appeal ... 
. Matters of strategy and tactics, such as whether 
to request the submission of lesser-included 
offenses for the jury's consideration ..., whether to 
seek or consent to a mistrial ... , or whether to 
introduce certain evidence at trial ..., generally fall 
within the purview of counsel. However, and of 
particular significance in the present case, the 
Court of Appeals has made clear that "a 
defendant unquestionably has the right to chart 
his own defense" ... . Contrary to the defendant's 
current position, his decision to pursue a defense 
based solely on misidentification, and to 
affirmatively reject an alternate defense based on 

justification in steadfast furtherance of that 
misidentification defense, involved a matter that 
was "personal" and "fundamental" to him ..., and 
"did not implicate a matter of trial strategy or 
tactics" ... . Indeed, under our law there simply is 
no more personal and fundamental right than that 
of the accused to rise before the trial justice and 
proclaim—to the court and to the world—his or 
her complete factual innocence of the crimes with 
which he or she has been charged. To require 
defense counsel in this case, over his client's 
objection, to undermine that assertion of 
innocence by the injection into the case of a 
factually and logically inconsistent defense would, 
under the circumstances presented, 
impermissibly compromise that personal 
right. People v Clark, 2015 NY Slip Op 03558, 
2nd Dept 4-29-15 
  

 

CRIMINAL LAW/LESSER INCLUDED 
OFFENSES/STRATEGIC AND TACTICAL 

DECISIONS 
  

Decision Whether to Submit a Lesser Included 
Offense to the Jury Is for the Attorney, Not the 

Defendant, to Make---Failure to Grant the Attorney's 
Request (Because the Defendant Objected) 

Reversible Error 
  
The Second Department reversed defendant's 
conviction because Supreme Court followed the 
defendant's, rather than the defendant's attorney's, 
wishes re: the submission of a lesser included offense 
(here petit larceny) to the jury. The defendant did not 
want the lesser included offense submitted to the jury, 
but his attorney did. The Second Department explained 
that the decision whether to request a jury charge on a 
lesser included offense is a strategic one made by the 
attorney, not the defendant: 
  

...[T]he decision whether to seek a jury charge on 
a lesser-included offense is a matter of strategy 
and tactics which is "for the attorney, not the 
accused to make" ... . 

  
Contrary to the People's contention, the failure to 
submit the lesser-included offense to the jury 
constituted reversible error under the 
circumstances of this case. To be entitled to a 
charge on a lesser-included offense, a defendant 
must establish that (1) it was impossible to 
commit the greater crime without concomitantly 
committing the lesser offense by the same 
conduct, and (2) there is a reasonable view of the 
evidence to support a finding that the defendant 
committed the lesser offense but not the greater 
(see CPL 300.50[1]...). The crime of petit larceny 
is a lesser-included offense of robbery in the first 
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degree ... . People v Lowery, 2015 NY Slip Op 
03385, 2nd Dept 4-22-15 

 

 
CRIMINAL LAW/MERGER DOCTRINE/RIGHT 

TO COUNSEL/EVIDENCE 
  

Under the Facts, the Merger Doctrine Precluded 
Convictions on Both Kidnapping and Burglary 

Counts/Statements and Lineup Identification Made 
after Defendant Invoked His Right to Counsel Should 

Have Been Suppressed 
  
The Second Department reversed defendant's 
convictions, dismissed the counts which violated the 
merger doctrine, and ordered a new trial on the 
remaining counts.  The merger doctrine precluded the 
kidnapping counts because the restraint of the 
complainants was inseparable from the burglary count of 
which defendant was convicted. Supreme Court should 
have suppressed statements made after defendant 
invoked his right to counsel and should not have allowed 
identification evidence stemming from a lineup about 
which defendant's attorney was not informed. On 
remand, the court must conduct an "independent 
source" hearing to determine if the witness can identify 
the defendant without reliance on the tainted lineup. The 
Second Department also noted that prior uncharged-
crime evidence was improperly admitted to prove 
"identity:" 
  

The defendant correctly contends that his 
conviction of four counts of kidnapping in the 
second degree must be vacated by virtue of the 
merger doctrine. Under the circumstances of this 
case, the merger doctrine precludes the 
convictions of kidnapping in the second degree 
because the restraint of the complainants was 
essentially incidental to and inseparable from the 
count of burglary of which the defendant was 
convicted ... . ... 
  
...[T]he hearing court erred in denying those 
branches of his omnibus motion which were to 
suppress a statement that he made to law 
enforcement officials and lineup identification 
testimony. "A defendant's unequivocal invocation 
of counsel while in custody results in the 
attachment of the right to counsel, indelibly so, 
meaning that, as a matter of state constitutional 
law, a defendant cannot subsequently waive the 
right to counsel unless the defendant is in the 
presence of an attorney representing that 
defendant" ... . The defendant, who was in 
custody, invoked his right to counsel prior to 
waiving his Miranda rights (see Miranda v 
Arizona, 384 US 436, 444) and giving a statement 
to law enforcement officials. Since the defendant 
gave a statement to those officials in the absence 

of counsel, and after the right to counsel had 
indelibly attached, the Supreme Court should 
have suppressed the statement. 
  
Similarly, the defendant's right to counsel was 
also violated when police officers conducted a 
lineup without apprising the defendant's attorney 
and affording the attorney a reasonable 
opportunity to participate ... . Since there was no 
independent source hearing conducted in 
connection with an in-court identification of the 
defendant by one of the complainants, the 
Supreme Court must conduct a hearing, unless 
waived by the defendant, to determine whether 
there was an independent source for the in-court 
identification or, conversely, whether that 
identification was tainted by the improperly 
conducted lineup, and thereby rendered 
inadmissible ... . People v Garnes, 2015 NY Slip 
Op 03381, 2nd Dept 4-22-15 

  
 

  CRIMINAL LAW/MISSING WITNESS 
CHARGE 

  
The Facts that a Witness Had Given a Statement to 

the Police and Was on the People's Witness List Did 
Not Demonstrate the People Had Control Over the 

Witness---Request for Missing Witness Charge 
Properly Denied 

  
The Second Department determined Supreme Court 
properly denied defendant's request for a missing 
witness charge for the defendant's roommate, who had 
witnessed the shooting and had given a statement to the 
police during the initial investigation.  The facts that the 
roommate had given a statement and was placed on the 
People's witness list did not demonstrate control over 
the witness. Without evidence of such control (for 
example, a material witness order) a missing witness 
charge is not appropriate:  
  

...[T]he roommate was not under the People's 
control at the time of trial by virtue of having 
provided a statement to the police during the 
initial investigation stage of the case. In addition, 
control cannot be found from the People's 
placement of the roommate on their witness list, 
as their wish for his testimony is not indicia of 
having control over him. There was no material 
witness order. Indeed, the record contains no 
evidence that the People's relationship with the 
defendant's roommate gave them any more 
control over him at trial than the defendant may 
have had himself.  People v Roseboro, 2015 NY 
Slip Op 03192, 2nd Dept 4-15-15 
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CRIMINAL LAW/OATH OF TRUTHFULNESS 
  

Although a "Fundamental" Error Requiring Reversal 
If Preserved, Failure to Administer the Oath of 

Truthfulness to Potential Jurors is Not a "Mode of 
Proceedings" Error 

  
The Third Department determined that defendant was 
not entitled to reversal based on the trial judge's failure 
to administer the oath of truthfulness to potential jurors 
(Criminal Procedure Law 270.15(1)(a))  because the 
error, although fundamental, was not preserved for 
appeal by objection. It was not a "mode of proceedings" 
error (which would not need to be preserved by objection 
to require reversal). Had the error been preserved, 
reversal would have been mandatory. People v 
Chancey, 2015 NY Slip Op 03197, 3rd Dept 4-16-15 
 

 
CRIMINAL LAW/PROSECUTORIAL 

MISCONDUCT 
  

The Prosecutor's Acting As an Unsworn Witness 
(Suggesting He Had Been Present at a Trial In Which 
the Defense Expert Had Lied) and The Prosecutor's 
Repeated Questioning of  the Expert and Another 

Defense Witness About Their Alleged Lying 
Deprived Defendant of a Fair Trial on the Murder 

Count 
  
The Second Department reversed defendant's murder 
conviction because of the misconduct of the prosecutor 
in questioning the defense expert and another defense 
witness.  The prosecutor acted as an unsworn witness 
by suggesting he was present in a trial where the 
defense expert lied and the prosecutor improperly and 
repeatedly questioned the expert and another defense 
witness about their alleged lying: 
  

The prosecutorial misconduct during the voir dire 
questioning and cross-examination of the 
defense's expert included statements that the 
expert had repeatedly lied to judges in other 
cases and during his testimony in the instant 
case. In addition, the prosecutor presented 
himself as an unsworn witness at the trial, 
suggesting that he had been present at the trial of 
another case at which the defendant's expert had 
lied. The prosecutor furthermore repeatedly 
questioned another defense witness about lying. 
The cumulative effect of this misconduct ... 
unfairly deprived the defendant of the ability to 
present his defense of extreme emotional 
disturbance to the charge of murder in the second 
degree ... . People v Martinez, 2015 NY Slip Op 
03568, 2nd Dept 4-29-15 

 
 

CRIMINAL LAW/PROSECUTORIAL 
MISCONDUCT/APPEALS/INTEREST OF 

JUSTICE JURISDICTION 
  

Prosecutor Acted as an Unsworn Witness and 
Improperly Suggested Defendant Committed 
Offenses With Which He Was Not Charged---

Conviction Reversed in the Interest of Justice 
  
The Second Department determined defendant's 
weapon-possession conviction must be reversed 
because of the misconduct of the prosecutor.  Although 
the errors were not preserved by objection, the court 
invoked its "interest of justice" power to reach the 
issue.  The prosecutor functioned as an unsworn witness 
by indicating, during cross-examination of the defendant, 
that her office had called a restaurant to find out the 
closing time and using that information to impeach the 
defendant's testimony. The prosecutor, in her 
summation, accused the defendant of lying based on the 
unsworn "restaurant closing-time" information she had 
put on the record.  In addition, the prosecutor suggested 
that defendant intended to use the weapon to harm 
someone and had committed multiple gun-possession 
offenses, unsupported claims not relevant to the charged 
offense: 
  

The prosecutor improperly functioned as an 
unsworn witness when she cross-examined the 
defendant regarding the closing time of a 
restaurant in Brooklyn ... .  The police officers who 
conducted the traffic stop testified on their direct 
examinations that the traffic stop occurred at 9:35 
p.m. On his direct examination, in contrast, the 
defendant testified that the traffic stop occurred 
between 8:00 p.m. and 8:30 p.m., while he and 
the other occupants of the vehicle were on their 
way to a restaurant in Brooklyn. During the 
prosecutor's cross-examination of the defendant, 
she improperly suggested facts not in evidence 
when she implied that the District Attorney's office 
had called the restaurant to ascertain its hours of 
operation, and asked the defendant whether he 
testified that the traffic stop occurred between 
8:00 p.m. and 8:30 p.m. because he knew that 
the restaurant was not open at 9:35 p.m. ... . 
During summation, the prosecutor again 
improperly implied, without having submitted any 
evidence about the closing time of the restaurant, 
that the defendant had lied about what he was 
doing at the time of the traffic stop ... . 

  
Further, the prosecutor made improper remarks 
during summation which suggested that the 
defendant possessed the weapon with an intent 
to use it to harm someone, even though this was 
not an element of the crime for which the 
defendant was on trial ... . Similarly, the 
prosecutor's questioning of the defendant about 
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one of his tattoos was improper and led to the 
inflammatory and unsupported inference that the 
defendant had previously used the weapon to 
harm someone ... . It was also improper for the 
prosecutor to argue during summation that the 
defendant had learned certain information during 
the pretrial hearing even though there was no 
evidence to support this assertion ... . 

  
In addition, the prosecutor's statement during 
summation that the defendant did not make any 
sudden movements during the traffic stop 
because he had already "played out this exact 
scenario in his mind . . . every time he left his 
house with that gun" was improper speculation, 
without any basis in the record, that the defendant 
had committed multiple gun possession offenses 
prior to the subject incident which led to his arrest 
... .People v Rowley, 2015 NY Slip Op 02988, 
2nd Dept 4-8-15 

 
 

CRIMINAL LAW/RESTITUTION 
  

Failure to Include Restitution in Plea Agreement 
Required that the Sentencing Court Give the 

Defendant the Opportunity to Withdraw Her Plea 
Before Including Restitution in the Sentence 

  
The Second Department determined County Court erred 
when it, in the absence of a prior agreement, imposed 
restitution as part of defendant's sentence without giving 
the defendant the opportunity to withdraw her plea: 
  

Although a court is free to reserve the right to 
order restitution as part of a plea agreement, the 
County Court did not do so here. Instead, at the 
very end of the sentencing proceeding, after 
imposing the agreed-upon terms, the court briefly 
turned to other matters prior to stating that it was 
also signing restitution judgment orders. 

  
The defendant contends, among other things, 
that, before adding restitution to the sentence, the 
County Court should first have given her the 
option to withdraw her plea of guilty or to accept a 
sentence including restitution. Preliminarily, we 
note that, in light of the fact that the court did not 
give the defendant a sufficient opportunity to 
withdraw her plea of guilty before imposing 
restitution, the defendant's claim is not subject to 
the preservation requirement ... . Moreover, we 
agree with the defendant that the County Court 
erred ... . People v Molinaro, 2015 NY Slip Op 
01820, 2nd Dept 3-4-15 

 
 
 
 

Defendant Who Objected to the Amount of 
Restitution at Sentencing Was Entitled to a Hearing 

Even Though the Restitution-Amount Was 
(Apparently) Specified in the Plea Agreement 

  
The Second Department determined defendant, who 
objected at sentencing to the amount of restitution, was 
entitled to a hearing, even though the specific restitution-
amount was (apparently) made part of the plea 
agreement.  The restitution was related to the "buy 
money" used by the police in a related drug deal.  The 
court explained the relevant law: 
  

Under Penal Law § 60.27(9), a defendant may be 
ordered to pay restitution for funds used by law 
enforcement in the purchase of drugs, if certain 
prerequisites are met. Before a defendant may be 
directed to pay restitution, a hearing must be held 
if either: (1) the defendant objects to the amount 
of restitution and the record is insufficient to 
establish the proper amount; or (2) the defendant 
requests a hearing (see Penal Law § 60.27[2]...). 
This procedure must be followed even if the plea 
agreement contains a provision for a specific 
amount of restitution ... . People v Morrishill, 
2015 NY Slip Op 03187, 2nd Dept 4-15-15 

 
 

CRIMINAL LAW/RIGHT TO COUNSEL 
  

Defendant's Indelible Right to Counsel Did Not 
Attach When the Attorney for Defendant's Husband's 
Estate Communicated with the Police---The Attorney 
Was Unaware that Defendant Was a Suspect In Her 
Husband's Death at the Time of the Communication 

  
The Fourth Department determined a communication 
with the police by the attorney who represented the 
estate of defendant's husband did not trigger the 
attachment of her indelible right to counsel (rendering a 
subsequent statement inadmissible).  The defendant 
was convicted of murdering her husband.  At the time 
the probate attorney communicated with the police, he 
identified himself as the estate's attorney and was not 
aware defendant was a suspect in her husband's death: 
  

The evidence established that defendant was the 
personal representative of the estate ..., and that 
the attorney's representation of her was only with 
respect to her role as personal representative of 
the estate. The attorney testified that at no time 
did he know that defendant was a suspect in 
decedent's death, which he believed to have been 
a suicide; that he identified himself as the attorney 
for decedent's estate in his communications with 
the police; and that he would not have given 
defendant advice related to a criminal 
investigation because to do so would be a conflict 
of interest with his role as the attorney for the 
estate. It is well established that, although "an 
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attorney-client relationship formed in one criminal 
matter may sometimes bar questioning in another 
matter in the absence of counsel . . . , a 
relationship formed in a civil matter is not entitled 
to the same deference" ... . People v Castor, 
2015 NY Slip Op 03648, 4th Dept 5-1-15 

 

 
CRIMINAL LAW/SEX OFFENDER 

REGISTRATION ACT (SORA) 
  

Criteria for (Upward) Departure from the Risk Level 
Assessed by the Board of Sex Offenders Explained 

  
The First Department determined the SORA court 
properly departed from the recommendation by the 
Board of Sex Offenders (the Board) that defendant be 
assessed a level one sex offender.  The defendant had 
communicated in an Internet chat room with a police 
officer posing as a 13-year-old girl. Upward departure (to 
level two) was deemed warranted because, although 
there was no actual victim, the defendant's behavior 
indicated he posed a risk to young girls and might re-
offend. The court explained when departure from the 
Board's recommendation is warranted: 
  

The court concluded that the Board's allocation to 
defendant of risk level one was inadequate and 
determined him to be a risk level two. The court 
stated, in relevant part: 

  
"I don't think this level would be 
appropriate for somebody who might re-
engage in this conduct because the next 
person that he's in contact with could very 
well be a real child and that person would 
be victimized, and I don't think that this 
qualifies under the lowest level. This is not 
like one single, you know, inadvertent 
contact with somebody. This is a 
relationship that he attempted to develop, 
and as if over the period of days he got 
more and more explicit, counsel, indicated 
to her what he wanted to do, all the while 
thinking she's a 13 year-old girl. I don't 
believe that this risk score or the Board's 
recommendation accurately reflects even 
the risk of his re-offending, counsel, or the 
harm that would be caused if he did re-
offend, which are the two factors that the 
court is supposed to weigh in assessing his 
risk." ... 

  
Although the Board's assessment of a risk level is 
presumed to be correct, the reviewing court is to 
consider it as only a recommendation from which 
it, as an exercise of its discretion, can depart if 
there is clear and convincing evidence that a 
departure is warranted (...Correction Law 168-

n[3]). The court's analysis is not limited to tallying 
up points it believes the Board did not assess; 
rather, the court can adjust the risk level upwards 
if it determines that there are "aggravating factors 
not adequately accounted for in the [RAI]" ... . 
This rule derives from the Board's "Risk 
Assessment Guidelines and Commentary," (the 
Guidelines), which note that "an objective 
instrument, no matter how well designed, will not 
fully capture the nuances of every case. Not to 
allow for departures would, therefore, deprive the 
Board or a court of the ability to exercise sound 
judgment and to apply its expertise to the 
offender" ... . Conversely, as noted, the Board's 
determinations are presumptive, and not to be 
routinely overturned ... .  People v Macchia, 2015 
NY Slip Op 01883, 1st Dept 3-10-15 

  
  
Failure to Follow Statutory Risk-Level-Determination 
Procedure Violated Defendant's Due Process Rights 
  
The Second Department determined that ignoring the 
statutory SORA risk-level-determination procedure 
violated defendant's due process rights. The court 
exercised its interest of justice jurisdiction in the absence 
of an objection by the defendant: 
  

Supreme Court sentenced the defendant to two 
one-year terms of incarceration, without any 
probation supervision. The court conducted the 
risk assessment hearing and made its risk level 
determination immediately prior to imposing 
sentence, and did so using a risk level 
assessment instrument prepared by the District 
Attorney's office. This procedure violated SORA 
and deprived the defendant of his right to due 
process ... . Pursuant to the SORA statutory 
scheme, a risk level determination should not 
have been made until 30 days before the 
defendant's release from custody (see Correction 
Law § 168-n[2]...). The court's determination 
should have been preceded by the Board's risk 
level recommendation, and the defendant should 
have been notified of the opportunity to submit to 
the Board any information that he believed was 
relevant for its review ... . People v Grabowski, 
2015 NY Slip Op 01930, 2nd Dept 3-11-15 

 
  

Criteria for Downward Departure Explained (Not Met 
Here) 

  
The Second Department, in finding the defendant was 
not entitled to a downward departure to reduce his risk 
assessment, explained the downward departure criteria: 
  

There is a three-step process to be followed in 
determining whether a downward departure is 
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appropriate ... . "At the first step, the court must 
decide whether the . . . mitigating circumstances 
alleged by [the defendant] are, as a matter of law, 
of a kind or to a degree not adequately taken into 
account by the guidelines. At the second step, the 
court must decide whether the [defendant] has 
adduced sufficient evidence to meet [his or her] 
burden of proof in establishing that the alleged . . . 
mitigating circumstances actually exist in the case 
at hand . . . . [A]t the third step, the court must 
exercise its discretion by weighing the . . . 
mitigating factors to determine whether the totality 
of the circumstances warrants a departure to 
avoid an [over-assessment] of the defendant's 
dangerousness and risk of sexual recidivism" ... . 

  
Upon our application of the standards set forth in 
People v Gillotti (23 NY2d 841), the record does 
not demonstrate the appellant's entitlement to a 
downward departure ... . The appellant failed to 
prove, by a preponderance of the evidence ..., the 
existence of any mitigating circumstance "of a 
kind or to a degree not adequately taken into 
account by the guidelines" ... . People v Stewart, 
2015 NY Slip Op 02741, 2nd Dept 4-1-15 

 
 

Defendant's Admissions Re: Uncharged Sex 
Offenses Justified Upward Departure from the 

Presumptive Level---Criteria for Upward Departures 
Explained 

  
In a risk assessment proceeding pursuant to the Sex 
Offender Registration Act (SORA), the Second 
Department affirmed the SORA court's upward 
departure from the presumptive risk level (level two to 
level three).  The court explained the general criteria for 
upward departures. First the court must determine if the 
People have articulated, as a matter of law, a legitimate 
aggravating factor. And second, the court must 
determine if the factor has been demonstrated by clear 
and convincing evidence.  If those two criteria are met, 
departure is discretionary. Here the defendant's 
admission that he had sexually abused two young girls 
eight years before the commission of the charged 
offenses was deemed a legitimate aggravating 
circumstance not adequately taken into account by the 
risk assessment guidelines: 
  

A court is permitted to depart from the 
presumptive risk level if "special circumstances" 
warrant departure (Sex Offender Registration Act: 
Risk Assessment Guidelines and Commentary at 
4 [2006]). An upward departure is permitted only if 
the court concludes "that there exists an 
aggravating . . . factor of a kind, or to a degree, 
that is otherwise not adequately taken into 
account by the guidelines" ... . In determining 
whether an upward departure is permissible and, 

if permissible, appropriate, a SORA court must 
engage in a multi-step inquiry. First, the court 
must determine whether the People have 
articulated, as a matter of law, a legitimate 
aggravating factor. Next, the court must 
determine whether the People have established, 
by clear and convincing evidence, the facts 
supporting the existence of that aggravating factor 
in the case before it. Upon the People's 
satisfaction of these two requirements, an upward 
departure becomes discretionary. If, upon 
examining all of circumstances relevant to the 
offender's risk of reoffense and danger to the 
community, the court concludes that the 
presumptive risk level would result in an 
underassessment of the risk or danger of 
reoffense, it may upwardly depart (see Sex 
Offender Registration Act: Risk Assessment 
Guidelines and Commentary at 4...). 
  
Here, the People satisfied their burden. An 
offender's commission of uncharged sex crimes 
may constitute an appropriate aggravating factor 
for purposes of an upward departure if, as here, 
those uncharged sex crimes have not been 
accounted for in the Risk Assessment Instrument 
... . People v DeWoody, 2015 NY Slip Op 
02946, 2nd Dept 4-8-15 

  
 

CRIMINAL LAW/SEX OFFENDER 
REGISTRATION ACT (SORA)/FAMILY 

LAW/JUVENILE DELINQUENCY 
  

Juvenile Delinquency Adjudications Can Not Be 
Considered in the Criminal History Categories of a 
Risk Assessment Instrument (RAI)---However the 
Adjudications Can Be Considered When Deciding 
Whether to Depart from the Recommended Risk 

Level 
  
  
The Third Department, in a full-fledged opinion by 
Justice Rose, indicated its prior rulings should not be 
followed and determined that juvenile delinquency 
adjudications may not be considered under risk factors 8 
and 9 (criminal history) for the purpose of assessing 
points in the risk assessment instrument (RAI). However 
the adjudications may be considered in determining 
whether to depart from the recommended risk level: 
  

Relying on People v Campbell (98 AD3d 5 [2d 
Dept 2012], lv denied 20 NY3d 853 [2012]), 
defendant contended that Family Ct Act § 381.2 
(1) precluded the use of the juvenile delinquency 
adjudication and, without the 30 points for criminal 
history, defendant would be presumptively 
classified as a risk level I sex offender. County 
Court, citing our previous decisions in People v 
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Pride (37 AD3d 957 [2007], lv denied 8 NY3d 812 
[2007]) and People v Dort (18 AD3d 23 [2005], lv 
denied 4 NY3d 885 [2005]), denied defendant's 
challenge to the 30-point assessment and 
classified defendant as a risk level II sex offender. 
Defendant appeals. 

  
We reverse. We agree with the holding of People 
v Campbell (supra) that the Board "exceeded its 
authority by adopting that portion of the [Sex 
Offender Registration Act] Guidelines which 
includes juvenile delinquency adjudications in its 
definition of crimes for the purpose of determining 
a sex offender's criminal history" (id. at 12; see 
Family Ct Act § 380.1 [1]...). Contrary to the 
People's argument, the fact that the points at 
issue in Campbell were assessed under risk 
factor 8 of the RAI does not require a different 
conclusion because both risk factor 8 and risk 
factor 9 fall within the criminal history category of 
the RAI. To the extent that our prior decisions 
suggest that juvenile delinquency adjudications 
may be considered crimes for purposes of the 
RAI, we note that the conflict between the 
Guidelines and the Family Ct Act was not raised 
in those cases and they should no longer be 
followed. Our ruling is limited, however, to 
precluding the use of juvenile delinquency 
adjudications to assess points for criminal history 
under the RAI, and we do not hold that the facts 
underlying a juvenile delinquency adjudication 
may not be considered when determining whether 
to depart from the recommended risk level ... 
. People v Shaffer, 2015 NY Slip Op 03586, 3rd 
Dept 4-30-15 

 
 

CRIMINAL LAW/SEX OFFENDER 
REGISTRATION ACT (SORA)/MENTAL 

RETARDATION 
  

Increasing Defendant's Risk Level Based Upon His 
Mental Retardation Was an Abuse of Discretion 

  
In a risk assessment proceeding pursuant to the Sex 
Offender Registration Act (SORA), the First Department 
determined Supreme Court should not have increased 
defendant's risk level from a presumptive level two to 
level three based upon his mental retardation. The court 
explained that there had been no "clinical assessment 
that the offender has a psychological, physical, or 
organic abnormality that decreases his ability to control 
impulsive sexual behavior: " 
  

The court erred in finding that defendant's mental 
retardation warranted an upward departure to 
level three. The essence of the court's reasoning 
was that defendant lacked the ability to appreciate 

the inappropriateness of his actions, or could not 
control his impulsive behavior. A departure from 
the presumptive risk level is warranted "where 
there exists an aggravating or mitigating factor of 
a kind, or to a degree, that is otherwise not 
adequately taken into account by the guidelines" 
... . The guidelines clearly provide for an 
automatic override to a presumptive level three 
designation where there has been a clinical 
assessment that the offender has a psychological, 
physical, or organic abnormality that decreases 
his ability to control impulsive sexual behavior. 
Here, no such clinical assessment has been 
made, and thus an upward departure on this 
basis was improper... . People v McKelvin, 2015 
NY Slip Op 02914, 1st Dept 4-7-15 

 
 

CRIMINAL LAW/SHOW-UP IDENTIFICATION 
  

Show-Up Identification Should Have Been 
Suppressed---Defendant Was Only Person In the 

Street, Was In Hand-Cuffs, and Was Surrounded by 
Police 

  
The Second Department determined the complainant's 
in-court and pre-trial identification of the defendant 
should have been suppressed. After the complainant 
identified the defendant in the show-up, the complainant 
told the police all the burglars were wearing masks.  The 
error, however, was deemed harmless.  Probable cause 
to arrest the defendant existed prior to the show-up: 
  

Here, the hearing testimony demonstrated not 
only that the perpetrators' faces were covered 
during the entire time the complainant was with 
them, but also that the only description the 
complainant had previously provided to the police 
was that the perpetrators were black males. 
Under these circumstances, it cannot be said that 
the complainant's pretrial and in-court 
identification of the defendant was not founded on 
the fact that the defendant was the only person 
standing in the street, in handcuffs, surrounded by 
the police with high-beam headlights shining on 
his face, during the showup proceeding ... . 
Nevertheless, the error in admitting this 
identification evidence at trial was harmless since 
the other evidence of the defendant's guilt, 
including oral and written statements he gave to 
the police admitting to his participation in the 
burglary, was overwhelming, and there is no 
reasonable possibility that the error might have 
contributed to his conviction ... . People v 
Williams, 2015 NY Slip Op 03390, 2nd Dept 4-
22-15 
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CRIMINAL LAW/STATUTORY 
PRESUMPTION OF 

POSSESSION/AUTOMATIC STANDING TO 
MOVE TO SUPPRESS 

  
Statutory Presumption of Possession of Weapons 

Recovered from Vehicle Confers on Vehicle-
Occupants Automatic Standing to Move to Suppress 
  
The First Department determined the People were 
relying exclusively on the statutory presumption that 
weapons recovered from inside a vehicle are possessed 
by all the occupants.  Therefore, the defendant had 
standing to move to suppress the weapons: 
  

In opposition to defendant's assertion that the 
weapon possession charges were based solely 
on the statutory presumption that weapons 
recovered from the interior of an automobile are 
deemed to be possessed by all its occupants 
(Penal Law § 265.15[3]), the People failed to 
"point to evidence reasonably tending to show the 
defendant's actual or constructive possession" of 
the two pistols ... . Instead, the People asserted 
that the statutory presumption did not apply, 
claiming erroneously that the two handguns at 
issue were recovered from the person of one of 
the car's passengers (see Penal Law § 
265.15[3][a]). The People concede on appeal that 
this argument was incorrect, because the two 
pistols (unlike a revolver found on the person of a 
passenger) were in fact recovered from a box on 
the back seat. There is no indication that the 
motion court relied either on the grand jury 
minutes or the search warrant affidavit. Because 
the People failed to adequately demonstrate that 
the charges relating to the two pistols were not 
based entirely on the statutory presumption, 
defendant had automatic standing to challenge 
seizure of those weapons ... . People v Rivera, 
2015 NY Slip Op 03396, 1st Dept 4-23-15 

 
 

CRIMINAL LAW/STREET ENCOUNTERS 
  

The "Physical Intrusion" by the Police Officer 
(Tapping the Defendant's Pocket) Was Not Justified 

by Reasonable Suspicion of a Crime---The 
Subsequent Frisk of the Defendant Was Similarly 

Not Justified---The Arrest Was Therefore Invalid--All 
Seized Items and Statements Made by the Defendant 

Should Have Been Suppressed 
  
The First Department determined the police officer's 
observations of the defendant's actions (head turning 
both ways) in a "high narcotics area" justified his 
approach of the defendant, who was sitting in a car 
(founded suspicion/common-law right of inquiry).  Asking 

the defendant what was in his pocket after the defendant 
pulled his hand from his jacket was also justified. 
However, the officer's "tapping" of an object in 
defendant's pocket was not justified.  The intrusion 
(tapping the pocket) and the subsequent frisk of the 
defendant were not supported by reasonable suspicion 
of a crime or by the need to ensure the officer's safety. 
The arrest was invalid and the motion to suppress all 
seized items, as well as the statements made by the 
defendant, should have been granted:  
  

Defendant was the passenger in a vehicle 
stopped by the police at approximately 9 p.m. in a 
"high narcotics area." As an officer approached 
the passenger side of the vehicle, he noticed 
defendant's "head turning both ways and a lot of . 
. . movement coming from the area of the front 
passenger seat." As he reached the passenger 
side window, he saw defendant, who appeared 
nervous, "pulling his hand from his jacket, from 
the fold of his jacket." When the officer asked 
defendant what he "put in [his] jacket," defendant 
"mumbled something unintelligible or really didn't 
say much." The officer then reached into the car, 
"tapped" the pocket of defendant's jacket with the 
flashlight he was holding, and felt "something 
hard."  
  
The officer's observations, up until the time he 
arrived at the passenger window, gave rise to 
founded suspicion that criminality was afoot, and 
so justified his question regarding what defendant 
had put in his pocket, which constituted a 
common-law inquiry ... . However, we find that the 
physical intrusion of tapping defendant's pocket 
was unauthorized. The circumstances did not give 
rise to the reasonable suspicion required to 
authorize a frisk. Nor was the officer's conduct 
justifiable as a "minimal self-protective 
measure"..., which is permissible in furtherance of 
the common-law right of inquiry, where sufficient 
concerns for personal safety are present ... . The 
circumstances, viewed as a whole, did not 
suggest any need for the officer to take such a 
precaution. At the time of the officer's intrusion, 
defendant was not reaching for an area where a 
weapon might be located, there was no 
suggestion that a weapon was present or that 
violence was imminent, and there was no other 
basis for a self-protective intrusion. 

  
Because the ensuing frisk outside the car, and the 
resulting arrest, depended on the initial improper 
intrusion, they were invalid as well. In any event, 
we also find that the search of the plastic bag 
following defendant's arrest was not supported by 
exigent circumstances ... . People v Butler, 2015 
NY Slip Op 03458, 1st Dept 4-28-15 
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 The Fact that One of Four Men Approached for a 

Level One Street Inquiry Ran Did Not Provide the 
Police with Reasonable Suspicion that Defendant, 

Who Obeyed the Police Commands, Was Involved in 
a Crime 

  
The First Department determined that the police did not 
have sufficient cause to detain four men, including the 
defendant, on the street. The fact that one of the four 
men subsequently ran did not provide any additional 
justification for detaining defendant. The police had 
enough information about a near-by robbery only to 
justify a "level one" street inquiry of the four men, not 
detention.  While detained without sufficient cause, 
defendant was asked by the police to lift up his shirt, 
revealing a gun.  Absent "reasonable suspicion" of 
involvement in a crime, the defendant should not have 
been detained to await the show-up. Absent an 
indication defendant posed a danger to the police 
officers, the defendant should not have been asked to lift 
his shirt: 
  

...[T]he group of men was in a location to which a 
group of robbers had been reported to have fled 
only minutes earlier, giving the officers an 
articulable reason for inquiring into why the men 
were in the area ... . The question, then, is 
whether the encounter ever escalated to a point 
that the police would have been justified in 
holding the men at the scene while the 
complainant was transported to it. 

  
...[R]easonable suspicion is a necessary 
predicate to a detention for a showup 
identification ... . Further, a person's flight is 
sufficient to create the reasonable suspicion 
necessary to escalate a level one or level two 
encounter to a level three detention, so long as 
other circumstances are attendant, such as a 
high-crime location and activity suggesting, 
although not alone creating, reasonable suspicion 
that the person fleeing the scene may be 
engaged in criminal conduct ... . In all of the cases 
which discuss flight as the determining factor in 
creating reasonable suspicion, however, the 
defendant is the person who fled. Here, of course, 
defendant did not flee; he obeyed the officers' 
direction to stop and to submit to their 
questioning. People v Thompson, 2015 NY Slip 
Op 03605 1st Dept 4-30-15 

  

 
Escalating Intrusiveness of Police-Encounter with 

Defendant Justified Under DeBour Criteria---Criteria 
Explained and Applied 

  
The Second Department, over a dissent, determined the 
arresting officer, Schwizer, properly escalated the 
intrusiveness of his encounter with the defendant (under 

the DeBour criteria) based upon the actions of the 
defendant: 
  

"On a motion to suppress physical evidence, the 
People bear the burden of going forward to 
establish the legality of police conduct in the first 
instance" ..., the Court of Appeals established a 
graduated four-level test for evaluating the 
propriety of police encounters when a police 
officer is acting in a law enforcement capacity ... . 
The first level permits a police officer to request 
information from an individual, and merely 
requires that the request be supported by an 
objective, credible reason, not necessarily 
indicative of criminality ... . The second level, 
known as the common-law right of inquiry, 
requires a founded suspicion that criminal activity 
is afoot, and permits a somewhat greater intrusion 
... . The third level permits a police officer to 
forcibly stop and detain an individual. Such a 
detention, however, is not permitted unless there 
is a reasonable suspicion that an individual is 
committing, has committed, or is about to commit 
a crime ... . The fourth level authorizes an arrest 
based on probable cause to believe that a person 
has committed a crime ... . 

  
"Encounters between citizens and the police in 
public places are of an endless variety with no 
two being precisely alike" ... . Here, Schwizer 
properly exercised his common-law right of 
inquiry when he initially encountered the 
defendant, as the defendant matched the general 
description of a man with a gun at the subject 
location ... . 

  
At this stage in the encounter, absent reasonable 
suspicion of criminal activity, Schwizer could not 
forcibly detain the defendant ... . However, during 
his common-law right of inquiry, Schwizer was 
permitted to ask the defendant to show or raise 
his hands as a self-protective measure ... . 

  
The defendant's failure to comply with Schwizer's 
request to show his hands, coupled with the 
nature of the report, and the presence of the 
defendant's hands in his waist area, escalated the 
encounter and justified Schwizer's conduct in 
grabbing the defendant's hands as a self-
protective measure ... . Once Schwizer felt the 
firearm in the defendant's waist area, he was 
furnished with reasonable suspicion ... . People v 
Abdul-Mateen, 2015 NY Slip Op 02489, 2nd 
Dept 3-25-15 

  
Frisk Not Justified Under DeBour Analysis 

  
The Fourth Department determined the police officer did 
not have reasonable suspicion defendant was 
committing a crime and had no reasonable basis to 
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suspect he was in danger at the time he frisked the 
defendant: 
  

It is well established that, in evaluating the legality 
of police conduct, we "must determine whether 
the action taken was justified in its inception and 
at every subsequent stage of the encounter" 
(...People v De Bour, 40 NY2d 210, 215). In De 
Bour, the Court of Appeals "set forth a graduated 
four-level test for evaluating street encounters 
initiated by the police: level one permits a police 
officer to request information from an individual 
and merely requires that the request be supported 
by an objective, credible reason, not necessarily 
indicative of criminality; level two, the common-
law right of inquiry, permits a somewhat greater 
intrusion and requires a founded suspicion that 
criminal activity is afoot; level three authorizes an 
officer to forcibly stop and detain an individual, 
and requires a reasonable suspicion that the 
particular individual was involved in a felony or 
misdemeanor; [and] level four, arrest, requires 
probable cause to believe that the person to be 
arrested has committed a crime" (People v 
Moore, 6 NY3d 496, 498-499). 

  
Here, contrary to defendant's contention, we 
conclude that the information provided in the 911 
dispatch coupled with the officers' observations 
provided the police with "an objective, credible 
reason for initially approaching defendant and 
requesting information from him" ... . The officers 
pulled up next to defendant and, without exiting 
the vehicle, asked to see defendant's 
identification and asked defendant where he was 
going and where he was coming from, which was 
a permissible level one intrusion ... . 

  
Contrary to the further contention of defendant, 
we conclude that his failure to answer the officers' 
questions about where he was going and where 
he was coming from, when added to the 
information acquired from the police dispatch and 
defendant's heightened interest in the patrol car, 
created a "founded suspicion that criminality [was] 
afoot," justifying a level two intrusion ... . The 
common-law right of inquiry "authorized the police 
to ask questions of defendant—and to follow 
defendant while attempting to engage him—but 
not to seize him in order to do so" ... . The police 
therefore acted lawfully in following defendant for 
the purpose of obtaining an answer to their valid 
questions about his whereabouts. The encounter, 
however, quickly escalated to a level three 
intrusion when one of the officers grabbed 
defendant's hand and patted the outside of his 
pants pocket. "[A] stop and frisk is a more 
obtrusive procedure than a mere request for 
information or a stop invoking the common-law 
right of inquiry, and as such normally must be 

founded on a reasonable suspicion that the 
particular person has committed or is about to 
commit a crime" ... . " [W]here no more than a 
common-law right to inquire exists, a frisk must be 
based upon a reasonable suspicion that the 
officers are in physical danger and that defendant 
poses a threat to their safety' "* * * ...[U]nlike in 
other cases where we have sanctioned a frisk for 
weapons, there was no evidence in this case that 
defendant refused to comply with the officers' 
directives or that he made any furtive, suspicious, 
or threatening movements ... . Indeed, under the 
circumstances of this case, the presence of 
defendant's hand in his left pants pocket was 
particularly innocuous and " readily susceptible of 
an innocent interpretation' " ... . Defendant 
retrieved his identification from his left pants 
pocket and returned it to that pocket after 
complying with the officers' request to produce 
identification ... . 
  
We therefore conclude that, "[b]ecause the officer 
lacked reasonable suspicion that defendant was 
committing a crime and had no reasonable basis 
to suspect that he was in danger of physical 
injury, . . . the ensuing pat frisk of defendant was 
unlawful" ... . People v Burnett, 2015 NY Slip Op 
02613, 4th Dept 3-27-15 

 
Concise Description of the Application of the 

DeBour Street-Encounter Criteria Leading to the 
Seizure of a Weapon 

  
The Second Department, in finding the seizure of a gun 
from the defendant proper, provided a concise 
application of the DeBour street encounter factors: 
  

The arresting officer testified that he saw, from a 
distance of "[l]ess than a foot" away, "what looked 
to be" "two to three inches" of "the butt of a 
firearm" that was "pulling down" the defendant's 
rear pants pocket. These observations gave the 
officer an objective, credible reason to approach 
the defendant ... . Upon seeing the officer, the 
defendant immediately turned sideways to 
obscure his rear pants pockets from the officer's 
view, giving the officer a "founded suspicion that 
criminal activity [was] afoot," justifying greater 
intrusion to conduct an inquiry ... . At that point, 
when the defendant lowered his hands in the 
direction of his waist area, the officer had reason 
to suspect that he was in danger of physical injury 
and was authorized to conduct a protective frisk 
(see CPL 140.50[3]...). Probable cause for the 
defendant's arrest arose after the officer grabbed 
the defendant's hands for his own safety and, 
upon "wrestling" with the defendant, saw that the 
item in the defendant's back pocket was, in fact, a 
firearm ... . Thus, the record establishes that the 
officer's conduct was justified at its inception and 
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reasonably related in scope and intensity to the 
circumstances of the encounter as it developed ... 
. Moreover, given the legality of the officer's 
actions, the defendant's claim that his post-arrest 
statement to police should be suppressed as the 
product of an illegal search or seizure is without 
merit... . People v Owens, 2015 NY Slip Op 
02790, 2nd Dept 4-1-15 

  
Observing a "Bulge" Did Not Justify Forcible 

Detention 
  
The Second Department reversed defendant's 
conviction, finding that the police officer's observation of 
a bulge did not justify forcible detention: 
  

...[T]he arresting officer did not have reasonable 
suspicion to believe that the defendant had 
committed or was about to commit a crime ... . 
The officer briefly observed what he initially 
characterized only as a "bulge" on the right side 
of the defendant's pants. Despite this initial 
characterization, the officer later testified that he 
thought he had observed a holster, which turned 
out to be a buckle attached to the right side of the 
defendant's pants. This observation, without 
more, was not sufficient to permit the officer to 
forcibly detain the defendant ... . Accordingly, the 
physical evidence recovered from the defendant 
as a consequence of the unlawful detention and 
arrest should have been suppressed... . People v 
Severino, 2015 NY Slip Op 02509, 2nd Dept 3-
25-15 

 
 

CRIMINAL LAW/UNCONSTITUTIONAL 
STATUTE 

  
Defendant Convicted of Violating an 

Unconstitutional Statute Has Committed No Crime 
  
The Second Department, in vacating defendant's 
conviction for attempted aggravated harassment, 
explained that when a substantive criminal statute, here 
Penal Law 240.30 (1), has been held unconstitutional, 
the defendant convicted of violating the statute has 
committed no crime: 
  

"Where a substantive criminal statute has been 
held unconstitutional, there is no alternative but to 
give the decision retroactive effect for the 
declaration of unconstitutionality is a statement 
that the defendant has committed no crime" ... [.] 
... [T]he Court of Appeals held that Penal Law § 
240.30(1), as written at the time of the 
defendant's conviction, was unconstitutionally 
vague and overbroad under both the state and 
federal constitutions ... . Accordingly, the 
defendant's conviction of attempted aggravated 

harassment in the second degree must be 
vacated ... . People v Cesaire, 2015 NY Slip Op 
03556, 2nd Dept 4-29-15 

 
 

CRIMINAL LAW/VIOLENT 
FELONY/ATTEMPTED CRIMINAL 

POSSESSION OF A WEAPON THIRD 
DEGREE 

  
Attempted Criminal Possession of a Weapon Third 
Degree Is Not a Violent Felony When It is the Top 

Count of an Indictment---It is a Violent Felony Only If 
It Is a "Lesser Included" Offense 

  
The Second Department determined defendant was 
improperly sentenced as a second violent felony 
offender.  Attempted criminal possession of a weapon in 
the third degree is not a violent felony when it is the top 
count in an indictment (as it was in this case).  It is only 
considered a violent felony when it is a "lesser included" 
offense: 
  

In People v Dickerson (85 NY2d 870, 871-872), 
the Court of Appeals determined that a plea of 
guilty to attempted criminal possession of a 
weapon in the third degree, when charged in "the 
top count" of a superior court information, did not 
constitute a violent felony pursuant to Penal Law 
§ 70.02(1)(d). Under Penal Law § 70.02(1)(d), the 
crime of attempted criminal possession of a 
weapon in the third degree constitutes a class E 
violent felony offense only when the defendant is 
convicted of such charge as "a lesser included 
offense . . . as defined in section 220.20 of the 
criminal procedure law." CPL 220.20(1) defines a 
"lesser included offense" as one where the 
defendant pleads "to an offense of lesser grade 
than one charged in a count of an indictment." 
"Thus, according to the plain statutory language, 
a class E violent felony offense is reserved for 
accuseds who plead guilty to attempted criminal 
possession of a weapon in the third degree as a 
lesser included offense under an indictment 
charging a greater offense" (People v Dickerson, 
85 NY2d at 872). Here, in 2005, the defendant 
entered a plea of guilty to attempted criminal 
possession of a weapon in the third degree as the 
sole count of a superior court information. 
Therefore, the defendant's conviction of that 
crime, upon his plea of guilty, did not constitute a 
violent felony pursuant to Penal Law § 70.02 
(1)(d) ... . People v Millazzo, 2015 NY Slip Op 
03569, 2nd Dept 4-29-15 
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CRIMINAL LAW/WAIVER OF 
APPEAL/APPEALS 

  
Defects in On-the-Record Waiver of Appeal Not 

Cured by Written Waiver 
  
The Second Department, in determining defendant's 
waiver of appeal was insufficient, noted that signing a 
written waiver does not cure defects in the court's on-
the-record inquiry about the defendant's understanding 
of the waiver: 
  

The record fails to establish that the defendant's 
purported waiver of his right to appeal was 
knowing, voluntary, and intelligent ... . An appeal 
waiver is not valid unless the defendant's 
understanding of the waiver is evident on the face 
of the record ... . Here, the trial court's statement 
to the defendant that he was giving up his right to 
appeal, followed by its inquiry as to whether his 
attorney had explained that right to him, was 
insufficient to demonstrate a valid waiver ... . The 
defendant's execution of a written waiver "is not a 
complete substitute for an on-the-record 
explanation of the nature of the right to appeal, 
and some acknowledgment that the defendant is 
voluntarily giving up that right" ... . People v 
Little, 2015 NY Slip Op 03567, 2nd Dept 4-29-
15 

 
 

Appeal Waiver Did Not Encompass Youthful 
Offender Status/Defendant Should Have Been 

Adjudicated a Youthful Offender 

  
The Fourth Department determined the defendant did 
not waive his right to appeal the court's failure to 
adjudicate him a youthful offender and further 
determined defendant should be so adjudicated: 

  
... [T]he waiver [of appeal] does not encompass 
defendant's contention regarding the denial of his 
request for youthful offender status, inasmuch as 
"[n]o mention of youthful offender status was 
made before defendant waived his right to appeal 
during the plea colloquy" ... . 

  
We agree with defendant that he should have 
been afforded youthful offender status. Defendant 
was 16 years old at the time of the offense and 
committed the offense when he and his two 
friends were walking to a park, saw a vehicle with 
the keys in the ignition, and wondered what it 
would be like to steal the vehicle. Defendant 
expressed remorse for his actions, which we 
conclude were the actions of an impulsive youth 
rather than a hardened criminal (see People v 
Drayton, 39 NY2d 580, 584, rearg denied 39 

NY2d 1058). Thus, under the circumstances, we 
modify the judgment as a matter of discretion in 
the interest of justice by adjudicating defendant a 
youthful offender ... . People v Angel T.C., 2015 
NY Slip Op 02296, 4th Dept 3-20-15 

  

 
DECLARATORY JUDGMENT/ADVISORY 

OPINION/CIVIL PROCEDURE 
  

Action for a Declaratory Judgment Must Be Based 
Upon a Concrete Dispute, Not the Mere Possibility of 

Prejudice---Complaint Properly Dismissed 
  
In finding that the action for a declaratory judgment was 
properly dismissed, the Second Department explained 
that a declaratory judgment must be based upon a 
concrete dispute and may not be based upon merely 
hypothetical prejudice to the plaintiff.  Without a concrete 
dispute, the action seeks an impermissible advisory 
opinion: 
  

An action for a declaratory judgment must be 
supported by the existence of a justiciable 
controversy (see CPLR 3001...). There must be a 
genuine, concrete dispute between adverse 
parties, not merely the possibility of hypothetical, 
contingent, or remote prejudice to the plaintiff ... . 

  
Contrary to the plaintiff's contention, it failed to 
allege the existence of a justiciable controversy in 
this case, relying instead upon a hypothetical 
injury which would be contingent upon the 
occurrence of events which may or may not come 
to pass at some point in the future. Accordingly, 
the plaintiff sought an impermissible advisory 
opinion, and the Supreme Court properly granted 
the defendant's motion pursuant to CPLR 
3211(a)(7) to dismiss the complaint ... . Premier 
Restorations of N.Y. Corp. v New York State 
Dept. of Motor Vehicles, 2015 NY Slip Op 
03339, 2nd Dept 4-22-15 

 
 

DEFAMATION/ATTORNEYS/"PERTINENT 
TO LITIGATION" PRIVILEGE 

  
  

"Pertinent to Litigation" Privilege for Statements 
Made by an Attorney Does Not Apply If the Relevant 

Litigation Is a "Sham"---Here Sufficient "Sham 
Litigation" Allegations Were Made---Slander Per Se 
Cause of Action Should Not Have Been Dismissed 

  
In finding plaintiff had stated a cause of action for 
slander per se, the First Department explained that the 
privilege for statements made by an attorney which 
pertain to on-going litigation does not apply if the 
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litigation is a "sham."  The plaintiff, an attorney, sued 
Finkelstein, also an attorney, for statements alleged to 
have been made by Finkelstein to plaintiff's former client, 
Harrison. Plaintiff alleged that Finkelstein told Harrison 
plaintiff had taken Harrison's money and that Finkelstein 
was the source of the false allegations in Harrison's 
complaint against plaintiff.  Disagreeing with Supreme 
Court, the First Department held that the complaint 
stated a cause of action because the complaint 
sufficiently alleged the lawsuit brought by Harrison was a 
"sham" to which the "statements pertinent to litigation" 
privilege would not apply: 
  

... [A] statement that is pertinent to litigation is 
absolutely privileged and cannot form the basis of 
a defamation action. That principal of law was first 
stated by the Court of Appeals in Youmans v 
Smith (153 NY 214, 219 [1897]), and was 
recently reaffirmed by the Court in Front, Inc. v 
Khalil (24 NY3d 713 [2015]) . This Court has held 
that, where the privilege is invoked, "any doubts 
are to be resolved in favor of pertinence" ... . 
Further, the test to determine whether a 
statement is pertinent to litigation is " extremely 
liberal'" ..., such that the offending statement, to 
be actionable, must have been "outrageously out 
of context" ... . 

  
This Court has recognized, however, that the 
privilege is capable of abuse and will not be 
conferred where the underlying lawsuit was a 
sham action brought solely to defame the 
defendant ... , in which this Court declined to 
dismiss a defamation claim based on the 
pertinency privilege where the context in which 
the allegedly offending statement was made was 
a litigation that the plaintiffs filed but never 
prosecuted. The existence of this "sham litigation" 
exception has been confirmed (but not applied) in 
other cases in this Department... . Flomenhaft v 
Finkelstein, 2015 NY Slip Op 03468, 1st Dept 4-
28-15 
 

 
DISCIPLINARY HEARINGS (INMATES) 

  
"Clearly Specious" Reason for Fellow Inmate's 

Refusal to Testify Warranted Further Inquiry 
  
The Third Department determined the hearing officer 
was obligated to inquire into an inmate's (Douglas') 
refusal to testify at petitioner's hearing because the 
reason for the refusal was obviously specious: 
  

As a general rule, "no violation of the right to call 
witnesses will be found when there was no prior 
assent to testify, but the reason for the refusal 
appears in the record" ... . Further inquiry is 
nonetheless required, however, where the reason 

given by the witness for refusing to testify is 
"clearly specious" ... . Here, Douglas' claim to 
have no relevant knowledge is belied by the 
record evidence, which demonstrates that he was 
aware of the interactions between petitioner and 
the officer and, moreover, suggests that he was 
involved in the conspiracy against the officer. 
Therefore, because the hearing evidence "cast[] 
doubt on the authenticity of the reasons given" for 
Douglas' refusal to testify, the Hearing Officer 
erred in accepting his alleged lack of knowledge 
at face value and conducting no additional inquiry 
... . Inasmuch as the determination is otherwise 
supported by substantial evidence and the 
Hearing Officer articulated "a good-faith reason 
for the denial [of Douglas as a witness] . . ., this 
amounts to a regulatory violation requiring that 
the matter be remitted for a new hearing" ... 
. Matter of Jackson v Prack, 2015 NY Slip Op 
02527, 3rd Dept 3-26-15 
 

 
Hearing Officer's Failure to Determine Why Three 

Witnesses Called by the Petitioner Purportedly 
Refused to Testify Required Annulment and 

Expungement of the Disciplinary Determination 
  
  
The Third Department annulled the disciplinary 
determination, finding that the hearing officer deprived 
the petitioner of his right to call witnesses by failing to 
investigate the witnesses' purported refusal to testify: 
  

Although petitioner requested that his employee 
assistant interview three inmate witnesses who 
worked in the library, the record reflects no effort 
by the employee assistant to interview the 
potential witnesses or to report the results of 
those efforts to petitioner. When this issue was 
raised at the hearing and petitioner inquired about 
those witnesses, the Hearing Officer adjourned 
the hearing in order for the employee assistant to 
ascertain the witnesses' willingness to testify. 
Thereafter, the Hearing Officer denied the 
requested witnesses based upon the employee 
assistant's report that all three witnesses refused 
to testify. No inquiry was made by the Hearing 
Officer as to the reasons for those witnesses' 
refusal, no witness refusal forms were provided, 
and petitioner's employee assistant was not 
called to testify regarding the circumstances as to 
why the witnesses refused to testify. Accordingly, 
the Hearing Officer deprived petitioner of his right 
to call witnesses and the matter must be 
expunged.. . Matter of Gross v Prack, 2015 NY 
Slip Op 03595, 3rd Dept 4-30-15 
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DISCIPLINARY HEARINGS 
(INMATES)/INVOLUNTARY PROTECTIVE 

CUSTODY (IPC) 
  

Determination Annulled and Expunged---Hearing 
Officer Did Not Take Any Steps to Confirm the 
Reliability of the Confidential Information Upon 

Which the Determination Was Based 
  
The Third Department annulled and expunged the 
determination that petitioner was properly placed in 
involuntary protective custody (IPC), finding that the 
hearing officer did not conduct the necessary 
independent investigation into the reliability of the 
confidential information which provided the basis for the 
IPC.  The hearing officer did not take any steps to learn 
the details of the investigation or to confirm that the 
source of relevant information was reliable: 
  

...[W]e agree with petitioner that the Hearing 
Officer did not conduct the necessary 
independent assessment of the reliability of the 
confidential information that provided the basis for 
the IPC recommendation. Although the Hearing 
Officer took testimony from the captain who 
obtained the confidential information and issued 
the IPC recommendation, the Hearing Officer did 
not conduct an in camera interview of the captain 
to ascertain further details of his investigation, nor 
did he review any notes or letters that the captain 
may have received that threatened petitioner's life 
... . Notably, the captain acknowledged that the 
confidential source who initially disclosed the 
threat would not identify the inmate who made it. 
Indeed, the only confirmation of this source's 
reliability was the captain's conclusory statement 
that he believed this individual was reliable based 
upon past dealings. Under the circumstances 
presented, we find that this was insufficient and 
that substantial evidence does not support the 
determination placing petitioner in IPC ... . Matter 
of Melendez v Commissioner of The Dept. of 
Corrections & Community Supervision, 2015 
NY Slip Op 03011, 3rd Dept 4-9-15 
 

 
EDUCATION-SCHOOL LAW/COLLEGES 

AND UNIVERSITIES 
  

Court's Power to Review Dismissal for Academic 
Reasons Explained 

  
The Second Department upheld the dismissal of a 
student's petition challenging her expulsion from a 
college nursing program for academic reasons.  The 
Second Department explained its limited review powers 
in this context: 

  
Unlike disciplinary measures taken against a 
student, institutional assessments of a student's 
academic performance, whether in the form of 
particular grades received or measures taken 
because a student has been judged to be 
scholastically deficient, necessarily involve 
academic determinations requiring the special 
expertise of educators ... . Thus, to preserve the 
integrity of the credentials conferred by 
educational institutions, the courts have long been 
reluctant to intervene in controversies involving 
purely academic determinations ... . Although 
determinations made by educational institutions 
as to the academic performance of their students 
are not completely beyond the scope of judicial 
review, that review is limited to the question of 
whether the challenged determination was 
arbitrary and capricious, irrational, made in bad 
faith, or contrary to Constitution or statute... . 
Here, the petitioner's professors at the College 
made a substantive evaluation of her academic 
capabilities, and found that her clinical skills were 
not sufficient to pass the course designated as 
Nursing 204. There is no evidence in the record 
that the professors' evaluations were made in bad 
faith or were arbitrary and capricious or irrational. 
Nor is there any evidence of a violation of the 
New York or United States Constitution, or any 
statute ... . Matter of Zanelli v Rich, 2015 NY 
Slip Op 02775, 2nd Dept 4-1-15 

 
 

ENVIRONMENTAL LAW/MUNICIPAL 
LAW/TOWN LAW/STATUTORY 

INTERPRETATION 
  

Under Powers Reserved to the Town by an 1818 
Law, the Town Cannot Regulate Shoreline Dune 

Reconstruction and Erosion Control Undertaken by 
a Village within the Town 

  
The Second Department, reversing Supreme Court, 
determined laws enacted in the early 1800's prohibited 
the Town of Southampton from regulating shoreline 
activities such as dune restoration and erosion control 
undertaken by the Village (located within the Town): 
  

The language of the 1818 Law "only relates to the 
use of the beach or shore, by taking seaweed 
from it and carting or transporting to and from or 
landing property on such shore" and "makes no 
reference to the management or regulation of the 
lands constituting the beach or shore . . . , but 
merely provides for the [Town's] management 
and regulation of the waters, fisheries, and taking 
of seaweed and the productions of the waters" ... 
. Accordingly, the Village was entitled to a 
judgment declaring, inter alia, that the [Town has] 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03011.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03011.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03011.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03011.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02775.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02775.htm


 

 72 

no lawful governmental or regulatory power to 
grant or deny permits in connection with (i) the 
placement and grading of sand and earth, and (ii) 
the development, construction, maintenance, and 
use of structures and lands located anywhere 
upon the ocean beaches situated within the 
boundaries of the Village. Semlear v 
Incorporated Vil. of Quogue, 2015 NY Slip Op 
03345, 2nd Dept 4-22-15 

 
 

ENVIRONMENTAL LAW/MUNICIPAL 
LAW/TOWN LAW/ADMINISTRATIVE 

LAW/APPEALS 
  

Extent of Court Review of Town Board's Assessment 
of an Environmental Impact Statement Under the 
State Environmental Quality Review Act (SEQRA) 

Explained 
  
The Second Department determined the Town Board 
had properly adopted the Final Generic Environmental 
Impact Statement (FEGIS) and Findings Statement re: 
an airport master plan (dealing with noise).  The Second 
Department explained the court's review powers: 
  

Judicial review of an agency determination under 
the State Environmental Quality Review Act (ECL 
art 8; hereinafter SEQRA) is limited to 
determining whether the challenged determination 
was affected by an error of law, or was arbitrary 
and capricious, an abuse of discretion, or was the 
product of a violation of lawful procedure ... . 
Courts may review the record to determine 
whether the agency identified the relevant areas 
of environmental concern, took a hard look at 
them, and made a reasoned elaboration of the 
basis for its determination ... . " [I]t is not the role 
of the courts to weigh the desirability of any action 
or choose among alternatives, but to assure that 
the agency itself has satisfied SEQRA, 
procedurally and substantively'" ... . 

  
Here, the Town Board of the Town of East 
Hampton (hereinafter the Town Board) fulfilled its 
obligations under SEQRA by taking a hard look at 
potential noise impacts of the proposed actions 
and made a reasoned elaboration of the basis for 
its determination in the Final Generic 
Environmental Impact Statement (hereinafter 
FGEIS), which thoroughly analyzed noise data 
and potential noise mitigation based upon noise 
averaging methodology along with single event 
noise data.  Matter of Committee to Stop 
Airport Expansion v Wilkinson, 2015 NY Slip 
Op 01941, 2nd Dept 3-11-15 

 
 

FAMILY LAW 
  
Duration of Supervised Visits Cannot Be Left Up to 

Supervising Agency 
  
The Fourth Department noted that Family Court failed to 
set up a proper visitation schedule because the court left 
the duration of the visits up to the supervising agency: 
  

Although the court's determination that visitation 
must be supervised is supported by the record ..., 
we note that the court set no minimum time period 
for the monthly visitation and left the duration of 
visitation, "up to a maximum of eight hours," to be 
determined solely based on the availability of "any 
authorized agency that supervises visitation." 
Consequently, we agree with the mother that the 
court "erred in failing to set a supervised visitation 
schedule, implicitly leaving it to the supervisor to 
determine" the duration of each visit ... . We 
therefore modify the order accordingly, and we 
remit the matter to Family Court to determine the 
duration of visitation... . Matter of Ordona v 
Cothern, 2015 NY Slip Op 02652, 4th Dept 3-
27-15 

  
  

Family Court Abused Its Discretion by Failing to 
Consider the Least Restrictive Alternative 

Disposition in a Juvenile Delinquency Proceeding 
  
The Fourth Department determined Family Court had 
not considered the least restrictive available alternatives 
for disposition in a non-felony juvenile delinquency 
proceeding.  Family Court had placed the juvenile in the 
custody of the Department of Social Services for 12 
months for each of three adjudications: 
  

It is well settled that, when determining an 
appropriate disposition in a juvenile delinquency 
case involving acts that are not felonies, "the 
court shall order the least restrictive available 
alternative" and "shall consider the needs and 
best interests of the respondent as well as the 
need for protection of the community" (Family Ct 
Act § 352.2 [2] [a]...). Although "[t]he court has 
broad discretion in determining the appropriate 
disposition in juvenile delinquency cases" ..., we 
agree with respondent that the court abused its 
discretion under the circumstances presented 
here. The evidence presented at the dispositional 
hearing and the predispositional and probation 
update reports prepared in conjunction with that 
hearing establish that respondent's home 
environment was "toxic" and he suffered from 
mental health issues that required treatment. In 
addition, the update to the original report 
indicated that respondent had recently been 
staying with a family friend who had known him 
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since birth, that the friend had petitioned for 
custody of respondent, and that there had been 
no new arrests during that time. The update also 
indicated that the friend was able to devote 
significant time to supervising respondent, and 
that the friend resided with a woman who 
managed a residential home. In addition, both the 
family friend and the woman with whom he lived 
testified at the dispositional hearing that they 
could help with respondent's supervision. 
Consequently, "we agree with [respondent] that 
the court erred in failing to consider the least 
restrictive available alternative in fashioning an 
appropriate dispositional order" ... . We therefore 
modify the order by vacating the disposition and, 
in light of the lapse of time since the order was 
entered, we remit the matter to Family Court for a 
new dispositional hearing. Matter of Jacob A.T., 
2015 NY Slip Op 02658, 4th Dept 3-27-15 

 
  

Failure to Comply With Terms of Suspended 
Judgment Justified Termination of Parental Rights 

  
The Third Department determined mother's failure to 
comply with the terms of a suspended judgment 
(permanent neglect) justified termination of her parental 
rights.  There was evidence the child was thriving in 
foster care: 
  

It is well settled that a suspended judgment gives 
a parent who is found to have permanently 
neglected his or her child "a brief grace period 
within which to become a fit parent with whom the 
child can be safely reunited" ... . Where the 
parent's failure to comply with the terms and 
conditions of a suspended judgment is 
established by a preponderance of the evidence, 
such judgment may be revoked and parental 
rights may be terminated ... . * * * 
  
..."[W]hile respondent's 'failure to comply with the 
terms and conditions of the suspended judgment 
does not compel the termination of her parental 
rights, [it] is strong evidence that termination is, in 
fact, in the best interests of the [child]'"... . Matter 
of Cody D. (Brittiany F.), 2015 NY Slip Op 
02811, 3rd Dept 4-2-15 

  
 

 
 
 
 
 
 
 
 
 

Family Court Should Not Have Directed that 
Visitation With the Father Be Only to the Extent 
Agreed Upon by the Parties Without Holding a 

Hearing---There Is a Presumption Visitation with a 
Noncustodial Parent Is In the Best Interests of the 

Child, Even Where the Noncustodial Parent Is 
Incarcerated---Absent Exceptional Circumstances, 

Visitation with a Noncustodial Parent Is Always 
Appropriate 

  
The Second Department determined Family Court 
should not have held that father's visitation with the 
children should only be to the extent agreed upon by the 
parties without first conducting a hearing to determine 
what visitation arrangement was in the best interests of 
the children.  The Second Department noted that (1) 
absent exceptional circumstances visitation with a 
noncustodial parent is always appropriate, (2) visitation 
with a noncustodial parent is presumed to be in the best 
interests of the child, even when the father is 
incarcerated, and (3) the presumption must be rebutted 
by a preponderance of the evidence: 
  

Family Court erred in, without a hearing, awarding 
the father visitation only to the extent as agreed 
upon by the parties. "Absent exceptional 
circumstances, some form of visitation with the 
noncustodial parent is always appropriate" ... . 
Visitation with a noncustodial parent is presumed 
to be in the best interests of a child, even when 
that parent is incarcerated ... . That presumption 
may be rebutted, however, by demonstrating, by 
a preponderance of the evidence, that "under all 
the circumstances visitation would be harmful to 
the child's welfare, or that the right to visitation 
has been forfeited" ... . Here, the Family Court did 
not possess adequate relevant information to 
enable it to make an informed determination as to 
the children's best interests so as to render a 
hearing unnecessary on the issue of the father's 
visitation. Matter of Bell v Mays, 2015 NY Slip 
Op 03524, 2nd Dept 4-29-15 
  

  

FAMILY LAW/APPEALS 
  

Father, Who Had Not Been Informed of the Birth of 
His Child Until After the Child Was Adopted, Was 

Properly Awarded Custody of the Child 
  
The Third Department affirmed Family Court's rulings 
that: the father's consent to the adoption of his child was 
required; the father had preserved his right to contest the 
adoption of his child; and custody of the child is awarded 
to the father.  Mother put the child up for adoption and 
the child was adopted before mother informed father she 
had given birth to his child.  The Third Department heard 
the appeal despite problems with the notice of appeal 
and the absence of the Family Court hearing transcript. 
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No one contested the factual findings made by Family 
Court: 
  

"The father of a child born out-of-wedlock is 
entitled to full protection of his relationship with 
the child, including the right to deny consent to an 
adoption at birth by strangers, only if he 'assert[s] 
his interest promptly . . . [and] manifest[s] his 
ability and willingness to assume custody of the 
child'" ... . Evaluation of the father's conduct 
includes, among other things, factors such as "his 
public acknowledgment of paternity, payment of 
pregnancy and birth expenses, steps taken to 
establish legal responsibility for the child, and 
other factors evincing a commitment to the child" 
... . Family Court's many factual findings included 
that: the father had paid up to 90% of the 
household expenses when the mother resided 
with him; the mother was not visibly pregnant 
while living with him; the mother did not know she 
was pregnant until she had moved to New York 
City; FIA [the adoption agency] made no 
reasonable effort to notify the father; the father 
was first notified about the pregnancy and child 
on May 6, 2014; he was unable to contribute to 
pregnancy expenses through no fault of his own 
because he had no knowledge thereof; the 
mother was urged by FIA to decline to identify the 
father of her child; and, once the father became 
aware of the child, he filed a paternity petition 
within about 10 weeks and then a custody petition 
and he did so despite difficult logistics regarding 
filing (he lived in South Carolina, the child had 
been born in New York City, the adoption was 
pending in Albany County), as well as a lack of 
legal representation by counsel. The father 
submitted an affidavit stating that, after learning of 
some uncovered costs of the birth, he was 
making arrangements to pay those costs. He had 
a job and residence, and was able to take 
immediate custody of the child. In light of the 
uncontested facts found by Family Court, as well 
as the other relevant proof in the record, we are 
unpersuaded that Family Court erred in 
determining that the father adequately preserved 
his right to contest the adoption of his child ... 
. Matter of Isabella TT. (Dalton C.), 2015 NY 
Slip Op 02838, 3rd Dept 4-2-15 

 
 
 
 
 
 
 
 
 
 

FAMILY LAW/CHILD ABUSE OR 
MALTREATMENT 

REPORT/ADMINISTRATIVE 
EXPUNGEMENT/ADMINISTRATIVE 

LAW/APPEALS 
  

Criteria for Administrative Expungement of a Report 
of Child Abuse or Maltreatment Explained 

  
In affirming the dismissal of a petition seeking 
expungement of a "child abuse or maltreatment report" 
maintained by the NYS Central Register of Child Abuse 
or Maltreatment, the Second Department explained the 
relevant analytical criteria: 
  

At an administrative expungement hearing to 
determine whether a report of child abuse or 
maltreatment is substantiated, the allegations in 
the report must be established by a 
preponderance of the evidence ... . "It is the 
function of the administrative agency, not the 
reviewing court, to weigh the evidence or assess 
the credibility of the witnesses" ... . 
  
Judicial review of a determination that a report of 
maltreatment has been substantiated is limited to 
whether the determination is supported by 
substantial evidence in the record ... . Substantial 
evidence "means such relevant proof as a 
reasonable mind may accept as adequate to 
support a conclusion or ultimate fact" ... . 

  
To establish that maltreatment occurred, the 
agency must show that the child's physical, 
mental, or emotional condition has been impaired 
or is in imminent danger of becoming impaired as 
a result of the failure of a parent or other person 
legally responsible for his or her care to exercise 
a minimum degree of care ... .  Matter of Iacono 
v New York State Cent. Register of N.Y. State 
Off. of Children & Family Servs. 2015 NY Slip 
Op 01802, 2nd Dept 3-4-15 

 
FAMILY LAW/CIVIL CONTEMPT 

  
Defendant Alleged a Possible Defense to His Failure 

to Comply with an Order that He Pay Temporary 
Maintenance and Child Support (Inability to Work 
Due to Medical Problems)---Hearing Was Required 

Before a Civil Contempt Finding Could Be Made 
  
The Second Department determined Supreme Court 
should not have held defendant in civil contempt for his 
failure to comply with an order that he pay temporary 
maintenance and child support without first conducting a 
hearing. The defendant's opposition papers raised a 
factual dispute about whether there was a defense 
(inability to work due to medical problems).  In the 
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context of a civil contempt proceeding, a question of fact 
about the existence a defense requires a hearing: 
  

To prevail on a motion to hold a party in civil 
contempt, the movant is required to prove by 
clear and convincing evidence " (1) that a lawful 
order of the court, clearly expressing an 
unequivocal mandate, was in effect, (2) that the 
order was disobeyed and the party disobeying 
the order had knowledge of its terms, and (3) 
that the movant was prejudiced by the offending 
conduct'" ... . "Once the movant establishes a 
knowing failure to comply with a clear and 
unequivocal mandate, the burden shifts to the 
alleged contemnor to refute the movant's 
showing, or to offer evidence of a defense, such 
as an inability to comply with the order" ... . A 
hearing is required "if the papers in opposition 
raise a factual dispute as to the elements of civil 
contempt, or the existence of a defense" ... 
. Lundgren v Lundgren, 2015 NY Slip Op 
03135, 2nd Dept 4-15-15 

 
 

FAMILY LAW/EQUITABLE DISTRIBUTION 
  

Nursing License Not Marital Property/Criteria 
Explained 

  
The Second Department determined Supreme Court 
properly found that plaintiff's nursing license was not 
marital property.  The Court explained the relevant 
analytical criteria: 
  

Although the enhanced earnings from academic 
degrees and professional licenses attained during 
the marriage are subject to equitable distribution, 
it is incumbent upon the nontitled party seeking a 
distributive share of such assets to demonstrate a 
substantial contribution to the titled party's 
acquisition of that marital asset. Where only 
modest contributions are made by the nontitled 
spouse toward the other spouse's attainment of a 
degree or professional license, and the attainment 
is more directly the result of the titled spouse's 
own ability, tenacity, perseverance and hard work, 
it is appropriate for courts to limit the distributed 
amount of that enhanced earning capacity ... . 
Here, there is no evidence that the defendant 
made a substantial contribution to the plaintiff's 
acquisition of her nursing degree. There is no 
evidence that the defendant made career 
sacrifices or assumed a disproportionate share of 
household work as a consequence of the 
plaintiff's education; his contributions were 
minor... . Badwal v Badwal. 2015 NY Slip Op 
01910, 2nd Dept 3-11-15 
  
  

FAMILY LAW/EVIDENCE 
  

Corroboration Requirements for Child's Out-of-Court 
Statements Described 

  
The Second Department agreed with Family Court's 
ruling that the child's out-of-court statements were 
sufficiently corroborated to be allowed in evidence.  The 
court explained the analytical criteria: 
  

"A child's prior out-of-court statements may 
provide the basis for a finding of abuse, provided 
that these hearsay statements are corroborated, 
so as to ensure their reliability'" ... . "Any other 
evidence tending to support the reliability of the 
previous statements . . . shall be sufficient 
corroboration" (Family Ct Act § 1046[a][vi]). " The 
Family Court has considerable discretion in 
deciding whether a child's out-of-court statements 
alleging incidents of abuse have been reliably 
corroborated'" ... . "The Family Court's credibility 
findings must be accorded considerable 
deference on appeal" ... . Matter of Zeeva M. 
(Abraham M.), 2015 NY Slip Op 01948, 2nd 
Dept 3-11-15 

  

 
Court Should Have Taken Judicial Notice of Father's 
False Allegations in Prior Proceedings in the Same 

Court/Court Should Not Have Drawn an Adverse 
Inference from Mother's Failure to Call a Witness 
without Informing Mother of Its Intent to Do So 

  
The Second Department, in reversing Family Court 
finding that mother committed the family offense of 
assault, determined Family Court should have taken 
judicial notice of father's false allegations in custody 
proceedings in the same court and should not have 
drawn an adverse inference from the mother's failure to 
call a witness without giving mother the opportunity to 
explain the witness' absence: 

  
The Family Court improperly rejected the mother's 
request that it take judicial notice of the 
determination in the parties' prior custody 
proceeding, in the same court, in which the father 
admittedly made false allegations. That 
proceeding, and the court's findings therein 
regarding the father, were relevant to the court's 
assessment of the father's credibility in this 
matter. Accordingly, the court improvidently 
exercised its discretion in declining to take judicial 
notice of the prior custody proceeding ... . 

  
Additionally, the Family Court erred in drawing a 
negative inference based on the mother's failure 
to call the child's maternal grandmother as a 
witness. " A party is entitled to a missing witness 
charge when the party establishes that an 
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uncalled witness possessing information on a 
material issue would be expected to provide 
noncumulative testimony in favor of the opposing 
party and is under the control of and available to 
that party'" ... . The court sua sponte drew a 
negative inference based on the mother's failure 
to call the grandmother as a witness, and failed to 
advise the mother that it intended to do so ... 
. Matter of Spooner-Boyke v Charles, 2015 NY 
Slip Op 02132, 2nd Dept 3-18-15 

  
 

Mother Was Not Afforded a Full Hearing in a 
Custody-Modification Proceeding 

  
The Third Department determined Family Court erred by 
not affording mother the opportunity to fully cross-
examine father or present her own proof in a custody-
modification proceeding: 
  

It is well settled "that modification of a Family Ct 
Act article 6 custody order requires a full and 
comprehensive hearing at which a parent is to be 
afforded a full and fair opportunity to be heard" ... 
. Family Court plainly deprived the mother of such 
a hearing by preventing her from fully cross-
examining the father or submitting her own proof 
before imposing a custody arrangement to which 
she had not consented ... . Matter of Richardson 
v Massey, 2015 NY Slip Op 02817, 3rd Dept 4-
2-15 

 

FAMILY LAW/EVIDENCE/FAMILY COURT 
ACT ARTICLE 10 PROCEEDINGS 

  
Precise Dates of Abuse Need Not Be Proven in a 

Family Court Act Article 10 Proceeding/Exclusion of 
Respondent from Proceedings During Child's 

Testimony Was Proper 
  
The Third Department affirmed the child abuse/severe 
abuse/neglect findings against respondent and noted 
that the precise dates of the abuse need not be proven 
in a Family Court Act Article 10 proceeding.  The Third 
Department further determined that the exclusion of the 
respondent during one of the children's (Aleria's) 
testimony, while allowing the respondent's attorney to be 
present, was a proper exercise of discretion: 
  

...[E]vidence of the exact dates that the abuse 
and/or neglect occurred is not required in order 
for petitioner to sustain its applicable burdens of 
proof in Family Ct Act article 10 proceedings (see 
Family Ct Act § 1046 [b] [i], [ii]). Rather, a child's 
ability to recall details — including, among other 
things, dates and times — goes to the credibility 
and weight given to the child's disclosures. In this 
regard, "Family Court's findings are entitled to 
great deference especially where the critical 

evidence is testimonial, in light of the court's 
ability to assess the witnesses' credibility, and 
should generally not be disturbed absent a 
conclusion that they lack a sound and substantial 
basis in the record" ... . The record before us 
contains corroborated allegations of horrendous, 
repeated acts of sexual and physical abuse 
perpetrated by respondent against his children 
and stepdaughter and, thus, we see no reason to 
depart from Family Court's finding that the 
allegations of severe abuse, abuse, neglect and 
derivative abuse and neglect were sufficiently 
proven. 

  
Nor do we find that Family Court abused its 
discretion when it excluded respondent from the 
courtroom during Aleria's testimony. Although 
respondent is entitled to due process, he does not 
have an absolute right to be present at all stages 
of this civil proceeding ... . "As such, in the context 
of a Family Ct Act article 10 proceeding, this 
Court has concluded that, '[i]n balancing the due 
process right of the accused with the mental and 
emotional well-being of the child, a court may . . . 
exclude the respondent during the child's 
testimony but allow his [or her] attorney to be 
present and question the child'" ... . Accordingly, 
after having properly balanced respondent's 
interests with the impact of his presence in the 
courtroom on Aleria's emotional state and well-
being, Family Court's decision to permit her to 
testify outside of respondent's presence was an 
appropriate exercise of discretion. Matter of 
Aleria KK. (Ralph MM.), 2015 NY Slip Op 
03590, 3rd Dept 4-30-15 

 
 

FAMILY LAW/GRANDPARENT CUSTODY 
  
No "Extraordinary Circumstances" Existed to Justify 
Granting Primary Custody of Child to Grandparents 

  
The Fourth Department, in a full-fledged opinion by 
Justice Centra, determined Family Court should not 
have granted primary custody of the child to the 
grandparents.  Although the grandparents had played a 
primary role in the child's care for 10 years, with the 
mother's permission and participation, the "extraordinary 
circumstances" described by the Court of Appeals as 
necessary to justify awarding custody to nonparents 
were not present: 

  
As the Court of Appeals held in the seminal case 
of Matter of Bennett v Jeffreys (40 NY2d 543, 
544), "[t]he State may not deprive a parent of the 
custody of a child absent surrender, 
abandonment, persisting neglect, unfitness or 
other like extraordinary circumstances." The Court 
thereafter held that, "[s]o long as the parental 
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rights have not been forfeited by gross 
misconduct . . . or other behavior evincing utter 
indifference and irresponsibility . .. , the natural 
parent may not be supplanted" (Matter of Male 
Infant L., 61 NY2d 420, 427). "The nonparent has 
the burden of proving that extraordinary 
circumstances exist, and until such circumstances 
are shown, the court does not reach the issue of 
the best interests of the child" ... . 

  
...[T]he arrangement between petitioners [the 
grandparents] and the mother since shortly after 
the child's birth and for 10 years thereafter was 
akin to a joint custody arrangement with 
petitioners having primary physical custody of the 
child and the mother visitation. Petitioners 
established that they took on the bulk of the 
responsibility for the child's financial support and 
education. There was no showing by petitioners, 
however, that the mother was unfit or that she 
surrendered or abandoned her child ... . The 
question then is whether they established "other 
equivalent but rare extraordinary circumstance[s] 
which would drastically affect the welfare of the 
child" ... . 

  
As we have held, "[w]hat proof is sufficient to 
establish such equivalent but rare extraordinary 
circumstances cannot be precisely measured" ... . 
"[T]he fact that [a] parent agreed that a nonparent 
should have physical custody of the child or 
placed the child in the custody of a nonparent is 
not sufficient, by itself, to deprive the parent of 
custody" ... . Here, while the mother allowed 
petitioners to have primary physical custody of the 
child for a prolonged period, there were no other 
factors to show the existence of extraordinary 
circumstances ... . The record establishes that the 
child is psychologically attached to both 
petitioners and the mother, and there was no 
evidence that removing the child from petitioners' 
primary custody would result in "psychological 
trauma . . . grave enough to threaten destruction 
of the child" ... . The evidence at the hearing 
showed that the child exhibited some signs of 
stress after May 2012, but the record as a whole, 
including the Lincoln hearing, supports the 
conclusion that the child was stressed because of 
the family conflict, and would not suffer if the 
mother had custody of the child. Matter of 
Suarez v Williams, 2015 NY Slip Op 02293, 4th 
Dept 3-20-15 

 
 
 
 
 

FAMILY LAW/GRANDPARENT 
VISITATION/STANDING 

  
Grandfather Did Not Have Standing to Seek 

Visitation With Grandchildren---Analytical Criteria 
Explained 

  
The Second Department determined Family Court 
properly concluded that the grandfather did not have 
standing to seek visitation with the grandchildren.  The 
analytical criteria include the nature and extent of the 
grandparent-grandchild relationship and the nature and 
the basis for the parents' objection to visitation.  Here the 
grandfather failed to demonstrate mother frustrated his 
attempts to visit the grandchildren. Mother objected only 
to the grandfather being accompanied by the 
grandmother during visits: 
  

In considering whether a grandparent has 
standing to petition for visitation based upon 
"circumstances show[ing] that conditions exist 
which equity would see fit to intervene" (Domestic 
Relations Law § 72[1]), "the essential 
components to the inquiry are the nature and 
extent of the grandparent-grandchild relationship' 
and the nature and basis of the parents' objection 
to visitation'" ... . "In cases where such a 
relationship has been frustrated by a parent, the 
grandparent must show, inter alia, that he or she 
has made a sufficient effort to establish [a 
relationship with the child], so that the court 
perceives [the matter] as one deserving the 
court's intervention'" ... . " The evidence 
necessary will vary in each case but what is 
required of grandparents must always be 
measured against what they could reasonably 
have done under the circumstances'" ... . 

  
Here, the Family Court properly determined that 
the grandfather lacked standing to seek visitation 
with the grandchildren ... . The grandfather failed 
to demonstrate that the mother frustrated his 
visitation with the grandchildren ... . Indeed, it is 
undisputed that the mother had asked the 
grandfather to visit with the grandchildren, and 
that he only refused because the mother did not 
want the grandmother to accompany him. Matter 
of Troiano v Marotta, 2015 NY Slip Op 02979, 
2nd Dept 4-8-15 
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FAMILY LAW/JURISIDICTION 
  

Court Properly Declined to Exercise Jurisdiction 
Over Child Custody/Access Matters Because the 
Children No Longer Had a Sufficient Connection 

with New York State 
  
The Second Department determined Supreme Court 
properly refused to consider child custody/access 
matters because the children no longer had a significant 
connection with New York: 
  

New York is the children's "home state," since 
they resided here for six consecutive months 
before the commencement of the child custody 
proceeding (Domestic Relations Law § 76[1][a]; 
see Domestic Relations Law § 76-a...). The 
judgment of divorce, which determined the 
parties' child custody issues, confers continuing 
jurisdiction over the children with the New York 
Courts (see Domestic Relations Law §§ 76, 76-a). 
However, a New York court may decline to 
exercise jurisdiction where, as here, neither of the 
parents nor any of the children retain a significant 
connection with New York and substantial 
evidence is no longer available in this state 
concerning the children's care, protection, 
training, and personal relationships (see Domestic 
Relations Law § 76-a[1][a]...). A court may also 
decline to exercise jurisdiction where it 
determines that the children or the children's 
parents no longer reside in New York (see 
Domestic Relations Law § 76-a[1][a], [b]...). Under 
Domestic Relations Law § 76-f, a court may 
decline to exercise jurisdiction if it determines, 
after an evaluation of statutory factors, that New 
York is an inconvenient forum and that another 
state provides a more appropriate forum ... . Here, 
since the defendant resides in California, and the 
plaintiff and children moved to Maryland in 
November 2012, the Supreme Court, after 
considering the statutory factors set forth in 
Domestic Relations Law § 76-f(2)(a) through (h), 
properly declined to exercise jurisdiction over the 
issues concerning the defendant's access to the 
children. Pelgrim v Pelgrim,2015 NY Slip Op 
02738, 2nd Dept 4-1-15 
  
  

Child No Longer Had Sufficient Connection to New 
York State---Custody-Enforcement Petition Properly 

Dismissed 
  
The Third Department determined mother's custody-
enforcement petition was properly dismissed for lack of 
jurisdiction because the child no longer had a sufficient 
connection to New York.  The court noted that both Title 
II (jurisdiction) and Title III (enforcement) of the Uniform 
Child Custody Jurisdiction and Enforcement Act 
(UCCJEA) applied: 

  
The mother's main argument is that Family Court 
erred in applying title II of the UCCJEA, entitled 
"[j]urisdiction," rather than title III, entitled 
"[e]nforcement." While title III is not limited to 
enforcement of out-of-state custody 
determinations, and its "mechanisms . . . are 
presumptively available in any enforcement 
action" (Merril Sobie, Practice Commentaries, 
McKinney's Cons Laws of NY, Book 14, Domestic 
Relations Law § 77, at 563; see Domestic 
Relations Law § 77), several of the sections within 
title III do refer or apply to custody determinations 
issued by courts in other states (see e.g. 
Domestic Relations Law §§ 77-b, 77-d, 77-e, 77-
l). Similarly, title II has sections dealing with initial 
custody determinations and modification 
determinations (see Domestic Relations Law §§ 
76, 76-b), neither of which is sought by the 
petition here, but the title overall is broader than 
those sections. Simply because the mother's 
petition seeks enforcement of a custody 
determination, rather than modification, does not 
mean that the title addressing enforcement must 
be relied upon independently and exclusively, 
without any possible reference to the title 
addressing jurisdiction. Instead, courts can apply 
both the jurisdiction and enforcement portions of 
the UCCJEA, where applicable. 
  
A New York court that made a child custody 
determination "has exclusive, continuing 
jurisdiction over the determination until . . . a court 
of this state determines that neither the child, [nor] 
the child and one parent, . . . have a significant 
connection with this state and that substantial 
evidence is no longer available in this state 
concerning the child's care, protection, training, 
and personal relationships" (Domestic Relations 
Law § 76-a [1] [a]). Here, Family Court 
determined that the child had lived in Georgia with 
the father for more than two years and all of her 
medical and educational records and providers 
are in Georgia . While the mother and other family 
members reside in New York, the child did not 
return to New York — for visitation or any other 
reason — during the years that she was living in 
Georgia ... . Thus, neither the child nor the father 
had a significant connection with New York, and 
substantial evidence regarding "the child's care, 
protection, training, and personal relationships" is 
located in Georgia rather than New York 
(Domestic Relations Law § 76-a [1] [a]). 
According to the statute, after this determination, 
New York courts no longer have exclusive, 
continuing jurisdiction over the divorce judgment 
determining custody. Due to this determination, 
Family Court properly dismissed the mother's 
petition for lack of jurisdiction ... . Matter of 
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Wengenroth v McGuire, 2015 NY Slip Op 
02818, 3rd Dept 4-2-15 
  

  
FAMILY LAW/JURISDICTION/FAMILY 
OFFENSE/INTIMATE RELATIONSHIP 

  
Evidence of an "Intimate Relationship" Sufficient to 
Give Family Court Subject Matter Jurisdiction Over 

Family Offense Proceeding 
  
The Second Department determined Family Court 
properly found that it had subject matter over a family 
offense proceeding based upon the expanded meaning 
of "members of the same family or household" to 
include  "intimate relationships."  The petitioner did not 
live with the appellant at the time the family offense 
proceeding was brought: 
  

The Family Court properly concluded that it had 
subject matter jurisdiction over this proceeding. 
Family Court Act § 812(1) gives the Family Court 
jurisdiction over family offenses committed 
"between spouses or former spouses, or between 
parent and child or between members of the 
same family or household." Persons in the same 
family are defined as persons related by 
consanguinity or affinity, persons legally married 
to one another, persons formerly married to each 
other even if they no longer live in the same 
household, and persons with a child in common, 
"regardless of whether such persons have been 
married or have lived together at any time" 
(Family Ct Act § 812[1][d]; see Family Ct Act § 
812[1][a], [b], [c]). The petitioner and the appellant 
did not live in the same household, were not 
related by consanguinity or affinity, were never 
married to each other, and did not have any 
children in common. 

  
In 2008, the legislature expanded the definition of 
"members of the same family or household" as 
set forth in Family Court Act § 812(1) to include: 

  
"persons who are not related by 
consanguinity or affinity and who are or 
have been in an intimate relationship 
regardless of whether such persons have 
lived together at any time. Factors the 
court may consider in determining whether 
a relationship is an intimate relationship' 
include but are not limited to: the nature or 
type of relationship, regardless of whether 
the relationship is sexual in nature; the 
frequency of interaction between the 
persons; and the duration of the 
relationship. Neither a casual acquaintance 
nor ordinary fraternization between two 
individuals in business or social contexts 

shall be deemed to constitute an intimate 
relationship'" ... . ... 
  

Generally, the "relationship should be direct, not 
one based upon a connection with a third party," 
such as a child or a common boyfriend or 
girlfriend ... . Here, however, an intimate 
relationship was established by the fact that the 
petitioner was living with the appellant's children 
and their father, who had custody of them, and 
was acting as a stepmother to the appellant's 
children ... . 
  
Frequency of contact is a significant factor in 
determining whether there is an "intimate 
relationship" within the meaning of Family Court 
Act § 812(1)(e) ... , and it appears from this record 
that there is frequent contact between the 
appellant and the petitioner in order to arrange for 
the appellant's visitation with her children. 
Permitting the petitioner to proceed with this 
matter in Family Court is consistent with the 
purpose of a family offense proceeding, which is 
to end family disruption and obtain protection ... 
. Matter of Winston v Edwards-Clarke, 2015 NY 
Slip Op 02774, 2nd Dept 4-1-15 

  

 
FAMILY LAW/JURISDICTION/SUBJECT 

MATTER JURISDICTION 
  

Family Court Did Not Follow Statutory Procedure 
Before Ruling the New York Court Did Not Have 
Subject Matter Jurisdiction in a Proceeding to 

Modify a New Jersey Custody and Visitation Order---
A Proceeding to Modify the Custody and Visitation 
Order Was Pending In New Jersey at the Time the 

New York Proceeding Was Brought 
  
  
The Second Department determined Family Court failed 
to follow statutory procedure when it determined the 
New York court did not have subject matter jurisdiction 
over a proceeding to modify a New Jersey custody and 
visitation order.  At the time the New York proceeding 
was brought there was a pending proceeding in New 
Jersey to modify the custody and visitation order. Before 
determining the jurisdiction issue, Family Court was 
required to (but did not) make a record of its 
communications with the New Jersey court, provide the 
record to the parties, and give the parties the opportunity 
to present facts and legal arguments (Domestic 
Relations Law 75-i, 76-b, 76-e). The case was remanded 
for that purpose: 
  

A court of this state may not modify a child 
custody determination made by a court of another 
state "unless . . . [t]he court of the other state 
determines it no longer has exclusive, continuing 
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jurisdiction . . . or that a court of this state would 
be a more convenient forum" (Domestic Relations 
Law § 76-b[1]...). " Where a different state 
possesses exclusive, continuing jurisdiction, New 
York cannot take jurisdiction unless the foreign 
state declines, even [if] the parties clearly no 
longer have a significant connection with that 
state'" ... . 

  
Furthermore, "a court of this state may not 
exercise its jurisdiction . . . if, at the time of the 
commencement of the proceeding, a proceeding 
concerning the custody of the child has been 
commenced in a court of another state having 
jurisdiction substantially in conformity with this 
article, unless the proceeding has been 
terminated or is stayed by the court of the other 
state because a court of this state is a more 
convenient forum" (Domestic Relations Law § 76-
e[1]). "If the court [of this state] determines that a 
child custody proceeding has been commenced in 
a court in another state having jurisdiction 
substantially in accordance with [Domestic 
Relations Law article 5-A], the court of this state 
shall stay its proceeding and communicate with 
the court of the other state" (Domestic Relations 
Law § 76-e[2]; see Domestic Relations Law § 75-
i[1]). "If the court of the state having jurisdiction 
substantially in accordance with this article does 
not determine that the court of this state is a more 
appropriate forum, the court of this state shall 
dismiss the proceeding" (Domestic Relations Law 
§ 76-e[2]). 

  
With limited exceptions not applicable here, "a 
record must be made" of the communication 
between the two courts and "[t]he parties must be 
informed promptly of the communication and 
granted access to the record" (Domestic 
Relations Law § 75-i[4]). Furthermore, "[i]f the 
parties are not able to participate in the 
communication, they must be given the 
opportunity to present facts and legal arguments 
before a decision on jurisdiction is made" 
(Domestic Relations Law § 75-i[2]). Matter of 
Frankel v Frankel, 2015 NY Slip Op 03530, 2nd 
Dept 4-29-15 

  
 

FAMILY LAW/MUNICIPAL LAW/COUNTY 
LAW/HEALTH INSURANCE 

  
County Must Seek a Medical Income Execution 

Order (to Pay for a Child's Health Insurance) Where 
No Medical Income Execution Order Has Yet Been 

Issued in the Case 

  
The Fourth Department determined petitioner-county 
must seek a judicial medical income execution order (to 

pay for a child's health insurance) and cannot simply 
issue an income execution on its own where no medical 
income execution has previously been issued in the 
matter: 

  
Petitioner contends that, pursuant to CPLR 5241 
(b) (2) (ii), it may issue a medical income 
execution to a new employer of the parent without 
going to court, and it was therefore error for the 
Support Magistrate to include the provision that a 
medical income execution "shall not [be issued] 
without such Court Order." We conclude that 
petitioner's reliance on CPLR 5241 (b) (2) (ii) is 
misplaced. A plain reading of that statute shows 
that it is not applicable here because neither 
parent provided health insurance coverage for the 
child at the time the Support Magistrate issued 
the order. The statute specifically provides that, 
"where the [parent] provides such coverage and 
then changes employment," an amended medical 
income execution may be issued by petitioner 
without returning to court (id. [emphasis added]). 
Inasmuch as there was no medical income 
execution that was issued in this case, there was 
nothing to "amend." Contrary to petitioner's further 
contention, a medical income execution can be 
issued only where a court has ordered a parent to 
provide health insurance benefits, and that has 
not occurred yet inasmuch as the Support 
Magistrate determined that such benefits are not 
available (see CPLR 5241 [b] [2] [i]...). Matter of 
Chautauqua County Dept. of Health & Human 
Servs. v Matteson, 2015 NY Slip Op 02259, 4th 
Dept 3-20-15 

  
  

FAMILY LAW/NEGLECT 
  

Failure to Cooperate In Formulating Mental Health 
Treatment Plan for Child Constituted Neglect 

  
The Second Department affirmed Family Court's finding 
of neglect based upon the mother's failure to cooperate 
in formulating a plan for mental health treatment of the 
child.  The court explained the analytical criteria: 
  

To establish neglect based upon a parent's failure 
to provide adequate medical care, a petitioner 
must prove, by a preponderance of the evidence, 
that the child's physical, mental, or emotional 
condition has been impaired, or is in imminent 
danger of becoming impaired, and that the actual 
or threatened harm to the child is due to the 
failure of the parent or caretaker to exercise a 
minimum degree of care in supplying the child 
with adequate medical care, though financially 
able to do so (see Family Ct Act §§ 
1012[f][i][A]...). A parent's unwillingness to follow 
a recommended course of psychiatric treatment 
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which results in the impairment of a child's 
emotional health may support a finding of neglect 
... . Even so, in the context of a petition alleging 
medical neglect, "the court's role is not as 
surrogate parent and the inquiry is not posed in 
absolute terms of whether the parent has made 
the right' or wrong' decision" ... . Rather, in 
deciding whether a parent has been neglectful by 
depriving his or her child of adequate medical 
care, the court must determine whether the parent 
has provided an acceptable course of treatment in 
light of all of the surrounding circumstances ... . 

  
Here, the mother's refusal to consent to the 
course of medical treatment proposed by mental 
health professionals would not, by itself, have 
justified a finding of medical neglect. Nonetheless, 
the credible evidence established that the mother 
did not merely disagree with the course of 
medical treatment proposed for [the child], but 
also refused to cooperate in formulating any 
appropriate treatment ... . Matter of Jaelin L. 
(Kimrenee C.), 2015 NY Slip Op 01946, 2nd 
Dept 3-11-15 
  

 
FAMILY LAW/SPECIAL IMMIGRANT 

JUVENILE STATUS (SIJS) 
  

Under the Circumstances, the Filing of a Family 
Offense Petition Against the Father and the Issuance 

of an Order of Protection Made the Children 
Dependent on a Juvenile Court, a Prerequisite for 

Special Immigrant Juvenile Status 
  
The Second Department determined Family Court erred 
when it found the children were not dependent on a 
juvenile court, a prerequisite for special immigrant 
juvenile status (SIJS).  The mother had filed a family 
offense proceeding against the father and the allegations 
in the petition had been substantiated: 
  

Contrary to the Family Court's determination, in 
support of their motion, the children established 
that they were dependent upon a juvenile court. 
While guardianship, adoption, and custody are 
not directly or presently at issue in this family 
offense proceeding ..., under the particular 
circumstances of this case, the children have 
become dependent upon the Family Court. The 
children's mother has filed a family offense 
petition against the father seeking an order of 
protection, alleging that the father has assaulted 
her and the children. In their motion, the children 
claimed that they have been neglected by the 
father based on allegations including physical, 
mental, and verbal abuse. After conducting an 
investigation, the Administration for Children's 
Services concluded that certain of these 

allegations were substantiated. On May 6, 2013, 
shortly after the children made their motion, the 
Family Court issued an order of protection, 
effective for two years, directing the father, inter 
alia, to stay away from the mother and the 
children. 

  
While a family offense proceeding, or the mere 
issuance of an order of protection, will not always 
give rise to a determination that a child has 
become dependent upon a juvenile court, based 
on the particular circumstances of this case, we 
conclude that such a determination is warranted 
here. As we have previously observed, the 
intended beneficiaries of the SIJS provisions of 
the Immigration and Nationality Act are limited to " 
those juveniles for whom it was created, namely 
abandoned, neglected, or abused children'" ... . 
Thus, while, for example, a child support 
proceeding will not give rise to a determination 
that a child has become dependent upon a 
juvenile court (see Matter of Hei Ting C., 109 
AD3d 100), under the proper circumstances, a 
child involved in a family offense proceeding 
involving allegations of abuse or neglect may 
properly be the subject of such a determination as 
an intended beneficiary of the SIJS 
provisions. Matter of Fifo v Fifo, 2015 NY Slip 
Op 02762, 2nd Dept 4-1-15 

 
  

Family Court Should Not Have Denied Child's Motion 
for the Issuance of an Order Making Specific 

Findings that Would Allow Her to Petition for Special 
Juvenile Immigrant Status 

  
The Second Department determined Family Court 
should not have denied the juvenile's motion for 
issuance of an order making specific findings that would 
allow her to petition the United State Citizenship and 
Immigration Service (USCIS) for special immigrant 
juvenile status (SIJS). The court determined the record 
supported the child's motion and noted that the Federal 
government retains control of the immigration 
determination of whether the child receives SIJS, which 
cannot be decided by Family Court. The case was 
remitted to Family Court for a hearing to determine 
whether it is in the child's best interests to be returned to 
El Salvador, and for a new determination on the child's 
motion. The Second Department explained the relevant 
law: 
  

A child may request that the Family Court issue 
an order making certain specific findings that will 
enable him or her to petition the USCIS, an 
agency within the United States Department of 
Homeland Security, for SIJS ... . The findings 
required to support a petition for SIJS include: (1) 
the child is under 21 years of age; (2) the child is 
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unmarried; (3) the child is dependent upon a 
juvenile court or legally committed to, or placed 
under the custody of, an agency or department of 
the State or an individual appointed by a State or 
juvenile court; (4) reunification with one or both 
parents is not viable due to abuse, neglect, 
abandonment, or a similar basis; and (5) it is not 
in the child's best interests to be returned to his or 
her country of nationality or country of last 
habitual residence (see 8 USC § 1101[a][27][J][i], 
[ii]; 8 CFR 204.11[c]...). Once those specific 
findings have been issued, the eligible child may 
seek the consent of "the Secretary of Homeland 
Security" to receive special immigrant juvenile 
status (8 USC § 1101[a][27][J][iii]...). 
  
Here, the child is under the age of 21 and 
unmarried, and has been "legally committed to, or 
placed under the custody of . . . an individual . . . 
appointed by a State or juvenile court" within the 
meaning of 8 USC § 1101(a)(27)(J)(i) ... . Further, 
based upon our independent factual review, we 
find that the record, which includes a detailed 
affidavit from the child, fully supports her 
contention that reunification with her father is not 
a viable option, due to abandonment ... . Matter 
of Pineda v Diaz, 2015 NY Slip Op 03540, 1st 
Dept 4-29-15 

 
 

FAMILY LAW/TERMINATION OF PARENTAL 
RIGHTS 

  
Under the Facts, Family Court Should Not Have 

Terminated Father's Parental Rights---No Showing 
that Termination Would Increase Likelihood of 

Adoption 
  
The Second Department determined Family Court 
should not have terminated father's parental rights. 
Father had made progress in strengthening his bond 
with his children and there was no showing terminating 
his rights would increase the likelihood of adoption: 
  

The record indicates that the father made 
sufficient progress toward strengthening his 
relationship with the subject children ... . 
Furthermore, the older child is residing at a 
residential treatment center for children with 
emotional and behavioral issues, and there is no 
indication that he has any prospects for foster 
placement or adoption. Although the younger 
child resides with a foster family, the foster 
parents have indicated that they do not wish to 
adopt him out of concern that they could not 
handle him. Thus, on this record, there is no 
indication that termination of the father's parental 
rights would increase the subject children's 
opportunities for adoptive placement ... . 

  
Under these circumstances, the Family Court's 
termination of the father's parental rights was not 
in the best interests of the children and, instead, 
the court should have suspended judgment for 
one year... . Matter of Javon J. (Antoine J.), 
2015 NY Slip Op 03363, 2nd Dept 4-22-15 

 
 

FRAUD/AIDING AND ABETTING FRAUD 
  

Pleading Requirements for Aiding and Abetting 
Fraud and Fraud Explained---Requirements Not Met 

Here 
  
In finding that the cause of action for aiding and abetting 
fraud should have been dismissed, the Second 
Department explained the pleading requirements: 
  

To plead a cause of action to recover damages 
for aiding and abetting fraud, a complaint must 
allege the existence of an underlying fraud, 
knowledge of the fraud by the aider and abettor, 
and substantial assistance by the aider and 
abettor in the achievement of the fraud ... . Here, 
the complaint failed to adequately allege the 
existence of an underlying fraud. A plaintiff 
asserting a cause of action alleging fraud must 
plead all of the following elements: (1) a material 
misrepresentation or a material omission of fact 
which was false and which the defendant knew to 
be false, (2) made for the purpose of inducing the 
plaintiff to rely upon it, (3) the plaintiff's justifiable 
reliance on the misrepresentation or material 
omission, and (4) injury ... . In addition, in any 
action based upon fraud, "the circumstances 
constituting the wrong shall be stated in detail" (... 
see CPLR 3016[b]). "[A]n essential element of 
any fraud [claim] is that there must be reasonable 
reliance, to a party's detriment, upon the 
representations made" by the defendant against 
whom the fraud claimed has been asserted ... . 
The plaintiff must show a belief in the truth of the 
representation and a change of position in 
reliance on that belief... .  Nabatkhorian v 
Nabatkhorian, 2015 NY Slip Op 03335, 2nd 
Dept 4-22-15 

 
 

FRAUD/NEGLIGENT MISREPRESENTATION 
  

Fraud Action Based Upon Statements of Opinion 
Properly Pled/Negligent Misrepresentation Not 

Properly Pled--No Allegation of Privity or Privity-Like 
Relationship 

  
In an action stemming from defendant-investment-
ratings-agency's high rating of worthless residential-
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mortgage-backed securities, the Fourth Department 
determined the complaint properly pled a fraud cause of 
action, even though based upon statements of opinion. 
The court further determined the negligent 
misrepresentation cause of action was deficient in that 
privity or a privity-like relationship was not alleged: 

  
Although statements of opinion generally are not 
actionable in a fraud cause of action ..., defendant 
correctly recognizes that statements of opinion 
may nevertheless be actionable as fraud if the 
plaintiff can plead and prove that the holder of the 
opinion did not subjectively believe the opinion at 
the time it was made and made the statement 
with the intent to deceive ... . As one court has 
explained, a fraud claim based on an expression 
of opinion "is actionable in an appropriate case 
not because the opinion is objectively' wrong. 
Rather, in an appropriate case it is actionable 
because the speaker either did not in fact hold the 
opinion stated or because the speaker 
subjectively was aware that there was no 
reasonable basis for it . . . In the first instance, the 
speaker will have lied as to his or her subjective 
mental state. In the second, he or she implicitly 
would have represented that there was a 
reasonable basis for the statement of opinion, 
knowing that the implicit representation was false" 
... . Here, we agree with defendant that its credit 
ratings were statements of opinion, not fact ... , 
but we conclude that plaintiff adequately pleaded 
that defendant did not believe its opinions when it 
issued the ratings. Plaintiff set forth in detail the 
reasons why defendant was aware that the 
ratings were inflated, including its allegation that 
defendant failed to follow its own policies and 
procedures in determining the ratings. * * * 

  
To establish a claim for negligent 
misrepresentation based on the allegedly 
inaccurate credit ratings, plaintiff must allege that 
"(1) the [defendant] must have been aware that 
the [ratings] were to be used for a particular 
purpose or purposes; (2) in the furtherance of 
which a known party . . . was intended to rely; and 
(3) there must have been some conduct on the 
part of the [defendant] linking [it] to that party . . . , 
which evinces the [defendant's] understanding of 
that party['s] . . . reliance" ... . "The indicia, while 
distinct, are interrelated and collectively require a 
third party claiming harm to demonstrate a 
relationship or bond with the once-removed 
[defendant] sufficiently approaching privity' based 
on some conduct on the part of the [defendant]' " 
... . 

  
The complaints here failed to plead that a special 
or privity-like relationship existed between plaintiff 
and defendant ... . M&T Bank Corp. v McGraw-

Hill Cos., Inc., 2015 NY Slip Op 02372, 4th Dept 
3-20-15 

  
FRAUD/STIPULATIONS/CONTRACT 

LAW/FAMILY LAW 
  

Plaintiff Could Not Show Justifiable Reliance Upon 
Alleged Misrepresentations in a Stipulation 

  
The Second Department determined the plaintiff, who 
was seeking to vacate portions of a so-ordered 
stipulation in a custody matter, failed to show the 
stipulation was the result of fraud.  In particular, plaintiff 
failed to show justifiable reliance upon any alleged 
misrepresentation because attachments to the 
stipulation reflected the actual facts: 
  

As the party seeking to set aside the stipulation, 
the plaintiff had the burden of showing that the 
stipulation was the result of fraud ... . "A cause of 
action alleging fraud requires a plaintiff to 
establish a misrepresentation or omission of 
material fact which the defendant knew was false, 
that the misrepresentation was made to induce 
the plaintiff's reliance, the plaintiff's justifiable 
reliance on the misrepresentation or material 
omission, and a resulting injury" ... . 

  
In light of the attachments provided with the 
stipulation, the plaintiff failed to establish the 
element of justifiable reliance. Where the plaintiff " 
has the means available to him of knowing, by the 
exercise of ordinary intelligence, the truth or the 
real quality of the subject of the representation, he 
must make use of those means, or he will not be 
heard to complain that he was induced to enter 
into the transaction by misrepresentations'" ... 
. Cervera v Bressler, 2015 NY Slip Op 02441, 
2nd Dept 3-25-15 

 
 

FREEDOM OF INFORMATION LAW 
(FOIL)/PUBLIC ENTITIES 

  
Community College Foundation, a Not-for-Profit 

Corporation, Failed to Utterly Refute the Allegation 
that It Was a Public Entity Subject to FOIL Requests 
  
After petitioners' Freedom of Information Law (FOIL) 
request for documents was denied by the Nassau 
County Community College Foundation (Foundation), 
petitioners brought an Article 78 proceeding to compel 
production. The Foundation is a not-for-profit-corporation 
formed to support the community college. The 
Foundation argued that it was not a public agency and 
therefore was not subject to FOIL requests.  Supreme 
Court dismissed the petition.  The Second Department 
reversed, finding that the documents submitted by the 
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Foundation did not utterly refute the allegation that the 
Foundation had the attributes of a public entity. The 
Second Department noted that public agencies subject 
to FOIL include "any state or municipal department, 
board, bureau, division, commission, committee, public 
authority, public corporation, council, office or other 
governmental entity performing a governmental or 
proprietary function for the state or any one or more 
municipalities thereof, except the judiciary or the state 
legislature" ... . 
  

FOIL "was enacted to promote open government 
and public accountability' and imposes a broad 
duty on government to make its records available 
to the public'" ... . All "public agencies" are subject 
to FOIL ... . An "agency" is "any state or municipal 
department, board, bureau, division, commission, 
committee, public authority, public corporation, 
council, office or other governmental entity 
performing a governmental or proprietary function 
for the state or any one or more municipalities 
thereof, except the judiciary or the state 
legislature" ... .Matter of Nassau Community 
Coll. Fedn. of Teachers, Local 3150 v Nassau 
Community Coll., 2015 NY Slip Op 02972, 2nd 
Dept 4-8-15 

 
 

FRIVOLOUS LAWSUITS 
  

Plaintiff Brought a Frivolous Lawsuit Solely to 
Harass/Costs Properly Imposed on Plaintiff 

  
The Second Department determined plaintiff had 
brought a frivolous lawsuit to harass and costs were 
properly imposed on the plaintiff: 
  

A court may award a party "costs in the form of 
reimbursement for actual expenses reasonably 
incurred and reasonable attorney's fees, resulting 
from frivolous conduct" (22 NYCRR 130.1.1[a]). 
"In addition to or in lieu of awarding costs, the 
court, in its discretion may impose financial 
sanctions upon any party or attorney in a civil 
action or proceeding who engages in frivolous 
conduct" (22 NYCRR 130-1.1[a]...). "[C]onduct is 
frivolous if . . . (1) it is completely without merit in 
law and cannot be supported by a reasonable 
argument for an extension, modification or 
reversal of existing law; (2) it is undertaken 
primarily to delay or prolong the resolution of the 
litigation, or to harass or maliciously injure 
another; or (3) it asserts material factual 
statements that are false" (22 NYCRR 130-
1.1[c]...). The decision whether to impose costs or 
sanctions against a party for frivolous conduct, 
and the amount of any such costs or sanctions, is 
generally entrusted to the court's sound discretion 
... . 

  
Here, the Supreme Court properly determined, 
after a hearing, that the plaintiff engaged in 
frivolous conduct in commencing this action, as 
this action is "completely without merit in law and 
cannot be supported by a reasonable argument 
for an extension, modification or reversal of 
existing law," and was undertaken primarily to 
harass the defendants ... . Strunk v New York 
State Bd. of Elections, 2015 NY Slip Op 01936, 
2nd Dept 3-11-15 

 
 

GENERAL BUSINESS LAW/FOOD 
VENDORS/DISABLED 

VETERANS/STATUTORY INTERPRETATION 
  

Disabled-Veteran Food Vendors Subject to the 
General Business Law---"Food" Is Encompassed by 

the Statutory Terms "Goods" and "Merchandise" 

  
The First Department determined that the terms "goods" 
and "merchandise" in General Business Law 35-a 
encompass "food."  Therefore the General Business Law 
regulates New York City's disabled-veteran food vendors 
.   Most of the violations at issue in the case related to 
the number of vendors permitted within a block and the 
related refusal to move when requested. What 
constituted a "block face" within the meaning of the 
related regulations was addressed in depth.  Matter of 
Rossi v New York City Dept. of Parks & Recreation, 
2015 NY Slip Op 03047, 1st Dept 4-9-15 

 
 

INSURANCE LAW 
  

Single Use of Vehicle to Carry Passengers "For Hire" 
Did Not Justify Excluding Vehicle from Coverage 

Under the "For Hire" Exclusion 
  
The Second Department determined that an insurer, 
GEICO, was not justified in disclaiming coverage of a 
vehicle under a "for hire" exclusion.  The evidence 
demonstrated, at most, that the vehicle was carrying 
passengers "for hire" on one occasion only (at the time 
of the accident), and was therefore not subject to the "for 
hire" exclusion: 
  

Pursuant to regulations issued by New York State 
Department of Financial Services, an insurer may 
exclude, from an automobile owner's policy of 
liability insurance, coverage for claims arising 
"while the motor vehicle is used as a public or 
livery conveyance" (11 NYCRR 60-1.2[a]). 
GEICO's disclaimer was based on an exclusion 
contained in its policy relating to "any vehicle 
used to carry passengers or goods for hire 
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[except a] vehicle used in an ordinary carpool on 
a ride sharing or cost sharing basis." Exclusions 
from coverage are "construed strictly against the 
insurer" ... . In accordance with this rule of strict 
construction, a "single use of a vehicle for hire 
has been held not to make out use as a public 
livery or conveyance'" ... . The facts adduced at 
the hearing warranted the conclusion that, while 
GEICO's insured might have been employing his 
mini-van to transport a passenger "for hire" at the 
time of the accident, his use of the vehicle for 
such purpose entailed a "single isolated use" that 
was "not tantamount to its employment as a 
public or livery conveyance'" ... . Matter of New 
York Cent. Mut. Fire Ins. Co. v Byfield, 2015 
NY Slip Op 01805, 2nd Dept 3-4-15 

  
 

The "Following the Settlements" Doctrine and 
"Following Form" Clauses as They Apply to 

Reinsurers Discussed in Some Depth 
  
The First Department, in a full-fledged opinion by Justice 
Friedman, determined questions of fact precluded 
summary judgment in an action by an insurance 
company, New Hampshire, against a reinsurer, 
Clearwater.  The underlying actions were against the 
manufacturer Kaiser and consisted primarily, but not 
entirely, of asbestos-related products liability 
claims.  AIG, an insurer-participant in the Kaiser/AIG 
settlement of the claims, had allocated 100% of Kaiser's 
settlement to asbestos liability claims. Clearwater 
challenged that allocation.  A summary of the nature of 
the primary action is quoted below, followed by 
descriptions of the "follow the settlements" doctrine and 
"following form" clauses: 
  

New Hampshire has brought this action against 
defendant Clearwater Insurance Company 
(Clearwater), a reinsurer of the excess policy New 
Hampshire issued to Kaiser, seeking to require 
Clearwater to indemnify New Hampshire for the 
share prescribed by its reinsurance certificate of 
the portion of the Kaiser settlement payments 
(which are being made over a 10-year period) that 
AIG has allocated to the New Hampshire policy. 
In its defense, Clearwater challenges AIG's 
allocation of 100% of the settled losses to 
asbestos products liability claims, contending that 
this allocation unreasonably results in the 
reinsured New Hampshire policy bearing part of 
the cost of settling the premises, bad faith and 
defense cost claims that Kaiser had not asserted 
against New Hampshire or that were not covered 
by the New Hampshire policy. ... * * * 
  
...[T]he "follow the settlements" doctrine 
"ordinarily bars challenge by a reinsurer to the 
decision of [the cedent] to settle a case for a 

particular amount" ... . Specifically, under this 
doctrine, 
  

"a reinsurer is required to indemnify for 
payments reasonably within the terms of 
the original policy, even if technically not 
covered by it. A reinsurer cannot second 
guess the good faith liability determinations 
made by its reinsured . . . . The rationale 
behind this doctrine is two-fold: first, it 
meets the goal of maximizing coverage 
and settlement and second, it streamlines 
the reimbursement process and reduces 
litigation . . ." ... . 

  
Stated otherwise, as "an exception to the general 
rule that contract interpretation is subject to de 
novo review" ..., the "follow the settlements" 
doctrine "insulates a reinsured's liability 
determinations from challenge by a reinsurer 
unless they are fraudulent, in bad faith, or the 
payments are clearly beyond the scope of the 
original policy or in excess of the reinsurer's 
agreed-to exposure" ... . * * * 
  
The purpose of a "following form" clause is "to 
achieve concurrency between the reinsured 
contract and the policy of reinsurance, thereby 
assuring the ceding company, that by purchasing 
reinsurance, it has covered the same risks by 
reinsurance that it has undertaken on behalf of 
the original insured under its own policy" ... . 
Accordingly, "[a] following form' clause in a policy 
of reinsurance incorporates by reference all the 
terms and conditions of the reinsured policy, 
except to the extent that the reinsurance contract 
by its own terms specifically defines the scope of 
coverage differently" ... .  * * * The authors of one 
treatise on reinsurance law caution that "a follow 
the form' clause should not be confused with a 
follow the fortunes' clause or a follow the 
settlements' clause" (Ostrager § 2:03[a] at 
73).  New Hampshire Ins. Co. v Clearwater Ins. 
Co., 2015 NY Slip Op 02438, 1st Dept 3-24-15 

  
 

Exclusions from Uninsured Motorist Coverage in 
Pennsylvania Policy Unenforceable in New York 

  
The Second Department determined the exclusions from 
uninsured motorist coverage in a Pennsylvania policy 
violated New York public policy and the insurer was 
obligated to provide $300,000 of uninsured motorist 
coverage: 
  

"[I]nsurance policies, like all contracts, should be 
enforced according to their terms unless they are 
prohibited by public policy, statute or rule" ... . "If 
an attempted exclusion is not permitted by law, 
the insurer's liability under the policy cannot be 
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limited" ... . Here, the exclusions contained in the 
uninsured motorist coverage endorsement of 
Progressive's Pennsylvania policy are not 
permitted by New York law. "Insurance Law § 
3420(f)(1) requires that every automobile 
insurance policy contain an uninsured motor 
vehicle endorsement. Neither that statute nor any 
regulations applicable to it mentions any 
exclusions" ... . Since the exclusions are "without 
the approval or protection of the law" ..., they 
should not be given effect ... . 

  
Since we have determined that the underlying 
exclusions are invalid, and the policy does not 
contain a term expressly limiting coverage to the 
statutory minimum, no such limitation will be read 
into the policy ... . Consequently, Progressive's 
policy must be read as affording uninsured 
motorist coverage up to its stated limit of 
$300,000. Braithewaite v Progressive Cas. Ins. 
Co., 2015 NY Slip Op 02717, 2nd Dept 4-1-15 
  
  

A Stipulation Cannot Bind an Insurer to Nonexistent 
Coverage 

  
In finding that a hearing was required to determine if 
respondent was entitled to supplemental 
uninsured/underinsured motorist (SUM) coverage, the 
Third Department noted that a stipulation, which implied 
the existence of such coverage, could not bind the 
insurer: 
  

Supreme Court erred in concluding that the 
parties' stipulation waived the issue of 
respondent's entitlement to SUM coverage. 
Although the stipulation stated that, "[u]pon the 
completion of [certain] discovery set forth [in the 
stipulation, petitioner] agrees to proceed to 
arbitration," a stipulation cannot create coverage 
of an individual, nor the obligation to arbitrate the 
issue of coverage, where the individual does not 
meet the relevant contractual prerequisites for 
coverage ... . Stated differently, the stipulation 
cannot independently bind petitioner to supply 
coverage where no such coverage exists under 
the policy. Matter of Preferred Mut. Ins. Co. 
(Fisher), 2015 NY Slip Op 02837, 3rd Dept 4-2-
15 
  
 

 
 
 
 
 
 

INSURANCE LAW/CONTRACT 
LAW/EXCLUSIONS FROM COVERAGE 

  
Strictly Construing the Policy, Falling Through a 

Defective Manhole (Located in the Parking Lot) Into 
the Building's Septic System Was Not Subject to the 
"Parking Lot" Exclusion from Coverage---The Claim 
Did Not Arise from the "Ownership, Maintenance or 
Use" of the Parking Lot, But Rather Arose from the 
"Operations Necessary or Incidental" to the Insured 

Building 
  
The Second Department determined that the exclusion 
of a parking lot from a bodily injury insurance policy did 
not apply to the failure of a manhole cover in the parking 
lot.  Plaintiff's decedent drowned in the leaching pool 
below the manhole. The leaching pool and manhole 
cover were deemed to be part of the building's septic 
system.  Therefore the claim arose from operations 
necessary or incidental to the building, and not out of the 
"ownership, maintenance or use" of the parking lot: 
  

The policy provided coverage for bodily injury 
"arising out of . . . [t]he ownership, maintenance 
or use of the premises . . . and operations 
necessary or incidental to those premises." The 
policy excluded coverage for claims "arising out of 
. . . [t]he ownership, maintenance or use of [a 
specified parking lot] or any property located on 
these premises; [or] Operations . . . necessary or 
incidental to the ownership, maintenance or use 
of those premises" (hereinafter the parking lot 
exclusion). * * * 
  
Exclusions to coverage must be strictly construed 
and read narrowly, with any ambiguity construed 
against the insurer ... . "[T]o negate coverage by 
virtue of an exclusion, an insurer must establish 
that the exclusion is stated in clear and 
unmistakable language, is subject to no other 
reasonable interpretation, and applies in the 
particular case'" ... . ... 
  
Since the allegedly defective manhole cover and 
leaching pool into which the decedent fell were 
part of the building's septic system, the 
decedent's claim arose out of operations 
necessary or incidental to the building, and not 
out of the "ownership, maintenance or use" of the 
rear parking lot. Thus, strictly construing the 
parking lot exclusion and reading it narrowly, it 
does not apply ... . Lancer Indem. Co. v JKH 
Realty Group, LLC, 2015 NY Slip Op 03331, 
2nd Dept 4-22-15 
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INSURANCE LAW/INJURED SPOUSE 
EXCLUSION 

  
Statute Which Excludes Coverage for a Suit by an 
Injured Spouse (Passenger) Against Her Husband 
(Driver) Does Not Exclude Coverage for a Cross-

Claim Against Husband (Driver) by the Defendant-
Driver Sued by the Injured Spouse (Passenger) 

  
Although the Insurance Law (section 3420 (g)) excludes 
coverage for an action by injured wife (passenger) 
against her husband (driver), it does not exclude 
coverage for a cross-claim against the husband (driver) 
by the defendant-driver sued by the injured wife 
(passenger): 
  

Pursuant to Insurance Law § 3420(g), "[i]n the 
absence of an express provision in an insured's 
policy, a carrier is not required to provide 
insurance coverage for injuries sustained by an 
insured's spouse" ... . Insurance Law § 3420(g) 
"was enacted to prevent the possible fraud and 
collusion that might arise in actions wherein an 
injured spouse seeks to recover for injuries 
resulting from the negligence of an insured 
spouse" ... . The chance of fraud and collusion, 
however, "is slight where a passenger-spouse is 
suing a third-party who brings a claim for relative 
contribution against a driver-spouse [as] [t]he 
recovery of the injured spouse is not dependent 
upon proving the liability of the driver-spouse" ... . 
Thus, Insurance Law § 3420(g) does not 
"preclude liability insurance coverage on a third-
party claim for contribution against an insured 
(joint tortfeasor) spouse of an injured [person]" ... 
. Metropolitan Group Prop. v Kim, 2015 NY 
Slip Op 03138, 2nd Dept 4-15-15 

  
  

INSURANCE LAW/LATE DISCLAIMER OF 
COVERAGE 

  
Insurer Not Estopped from Disclaiming Coverage 

Four Years After the Claim---No Prejudice to Insured 
and Disclaimer Supported by Policy Exclusion 

  
The Second Department determined summary judgment 
was properly granted to the insurer, despite the passage 
of four years between the loss of business income claim 
and the disclaimer.  The policy excluded coverage for 
business income loss related to the "enforcement of any 
ordinance or law regulating the construction, use, or 
repair of any property."  Although the initial business 
interruption was caused by vandals damaging the 
business premises, the delay in reopening was related to 
the requirement that the insureds obtain a certificate of 
occupancy.  The lack of a certificate of occupancy was 
discovered when the building inspector was alerted to 

the damage caused by the vandalism and the insureds 
were told they could not reopen until a certificate of 
occupancy was issued. The Second Department 
explained that even an unreasonable delay in 
disclaiming coverage (four years here) will not invalidate 
the disclaimer unless the insured had been 
prejudiced.  No prejudice was demonstrated and the 
disclaimer was supported by the policy exclusion: 
  

An insurer's delay in giving notice of disclaimer of 
coverage, even if unreasonable, will not estop the 
insurer from disclaiming unless the insured has 
suffered prejudice from the delay ... . Since the 
record reveals no such prejudice, nor is any such 
prejudice alleged by the plaintiffs, the Merchants 
defendants established, prima facie, that the 
disclaimer was effective ... . In opposition, the 
plaintiffs failed to raise a triable issue of fact. 

  
Moreover, the policy of insurance here clearly and 
unambiguously excludes coverage for losses 
caused directly or indirectly by the enforcement of 
any ordinance or law regulating the construction, 
use, or repair of any property. This provision 
excludes coverage for losses, including business 
income losses, caused by the enforcement of the 
law and, here, it was the enforcement of the 
Building Code by the Town's Building Department 
which prevented the plaintiff from utilizing the 
premises to engage in their dental business 
without a proper certificate of occupancy ... . 
Accordingly, the [insurer] established, prima facie, 
that [it] properly disclaimed, as excluded under 
the terms of the policy, the loss of business 
income claim. In opposition, the plaintiffs failed to 
raise a triable issue of fact. Ira Stier, DDS, P.C. v 
Merchants Ins. Group, 2015 NY Slip Op 03128, 
2nd Dept 4-15-15 
 
 

INSURANCE LAW/LEGAL 
MALPRACTICE/BUSINESS ENTERPRISE 

EXCLUSIONS 
  

Where a Client's Claims Against an Attorney Arise 
from the Attorney's Providing Legal Services Which 

Are Related In Part to the Attorney's Business 
Enterprise, the "Business Enterprise" Coverage 

Exclusions In the Legal Malpractice Insurance Policy 
Are Triggered 

  
The First Department, in a full-fledged opinion by Justice 
Gische, determined the "business enterprise" exclusions 
in a legal malpractice insurance policy applied. Excluded 
from coverage were claims arising from the operation of 
a business enterprise in which the insured attorney was 
a principal.  The client, who sued for breach of contract 
and legal malpractice, had loaned money to the 
attorney's real estate business and the attorney had 
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drawn up the relevant documents and personally 
guaranteed payment. The fact that the client's claims 
arose in part from the attorney's involvement in his 
business enterprise triggered the policy exclusions.  The 
First Department, in this declaratory judgment action, 
held that the legal malpractice insurer had no duty to 
defend: 
  

[The attorney] was simultaneously serving two 
masters, ... his client, and a company of which he 
was a principal. This is precisely the situation that 
the policy's Insured Status and Business 
Enterprise Exclusions exclude from coverage. 
Since [the client's] claims partly arise from the 
legal services the attorneys provided her with, but 
also from [the attorney's] status or activity for his 
company..., they are of a hybrid nature, and are 
not covered, meaning that [the insurer] has no 
duty to defend ... .Lee & Amtzis, LLP v 
American Guar. & Liab. Ins. Co., 2015 NY Slip 
Op 02919, 1st Dept 4-7-15 

 
 

INSURANCE LAW/NO-FAULT 
BENEFITS/DENIALS OF 

CLAIMS/EVIDENCE/PROOF OF MAILING 
  

Insurer Did Not Demonstrate, as a Matter of Law, the 
Denials of Claims Were Timely and Properly Mailed--
-Summary Judgment In Favor of Insurer Should Not 

Have Been Granted 
  
Supreme Court granted plaintiff insurer's motion for 
summary judgment, declaring that the plaintiff was not 
obligated to pay no-fault claims submitted by the 
defendant because the defendant was unable to verify 
the validity of the claims. The Second Department 
reversed, finding that the plaintiff did not demonstrate, as 
a matter of law, that the denials had been timely and 
properly mailed to the defendant. The relevant proof 
requirements were described: 
  

Generally, "proof that an item was properly mailed 
gives rise to a rebuttable presumption that the 
item was received by the addressee" ... . " The 
presumption may be created by either proof of 
actual mailing or proof of a standard office 
practice or procedure designed to ensure that 
items are properly addressed and mailed'" ... . 
However, in order for the presumption to arise, 
office practice must be geared so as to ensure the 
likelihood that a denial of claim is always properly 
addressed and mailed ... . "Denial of receipt by 
the insured[ ], standing alone, is insufficient to 
rebut the presumption" ... . 

  
Here, the plaintiffs failed to establish, prima facie, 
that they timely and properly mailed the denial of 
claim forms to the defendant. The affidavit of 

Joseph M. Andre ... asserted that ... all items 
were mailed through an automated system, and 
explained how documents were identified. 
However, Andre did not state, in his affidavit, how 
the envelopes were addressed so as to ensure 
that the address was correct or whether the 
envelope was addressed by the automated 
system or by an employee. He also did not state 
how and when the envelopes, once sealed, 
weighed, and affixed with postage using the 
automated system, were transferred to the care 
and custody of the United States Postal Service 
or some other carrier or messenger service to be 
delivered. Therefore, Andre's affidavit was 
insufficient to establish, as a matter of law, that 
the denial of claim forms were timely and properly 
mailed to the defendant... .Progressive Cas. Ins. 
Co. v Infinite Ortho Prods., Inc., 2015 NY Slip 
Op 03340, 2nd Dept 4-22-15 

 
 

INSURANCE LAW/QUI TAM CASES/FALSE 
CLAIMS ACT/MEDICARE-MEDICAID FRAUD 

  
Exclusion from Coverage of Claims Brought By or 

On Behalf of a Governmental Entity Applied to a Qui 
Tam Case Brought by a Private Party Pursuant to the 

Federal and State False Claims Acts Re: Medicare 
and Medicaid Over-Billing---the Private Party 

("Relator") Is Bringing the Action On Behalf of the 
Government, Which Is the Real Party In Interest 

  
The First Department determined that the insurer's 
motion for a declaration it was not obligated to pay for 
defendant's defense in a lawsuit under the Federal False 
Claim Act alleging excessive Medicare and Medicaid 
billing.  As allowed under the Act, the suit was brought 
by a private party, called a "relator."  The policy excluded 
coverage for any and claim "Brought by or on behalf of 
the Federal Trade Commission, the Federal 
Communications Commission, or any federal, state, 
local or foreign governmental entity, in such entity's 
regulatory or official capacity."  Supreme Court 
determined the exclusion did not apply because the suit 
was brought by a private party.  However, pursuant to 
the terms of the False Claim Act, the action brought on 
behalf of the government by the relator and the 
government is the real party in interest: 
  

An action brought under the False Claims Act 
may be commenced in one of two ways. First, the 
federal government itself may bring a civil action 
against a defendant (31 USC § 3730[a]). Second, 
as is the case here, a private person, or "relator" 
may bring a qui tam action "for the person and for 
the United States Government," against the 
defendant, "in the name of the Government" (id. 
at [b][1]). Under such circumstances, the 
government may elect to intervene, and if it 
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recovers a judgment, the relator receives a 
percentage of the award (id. at [d][1]). If the 
government declines to intervene, as in the case 
here, the relator may pursue the action and may 
receive as much as 30 percent of any judgment 
rendered (see id. at [d][2]). 

  
While relators indisputably have a stake in the 
outcome of False Claims Act qui tam cases that 
they initiate, "the Government remains the real 
party in interest in any such action" ... . As the 
Second Circuit has explained: 

  
"All of the acts that make a person liable 
under [the False Claims Act] focus on the 
use of fraud to secure payment from the 
government. It is the government that has 
been injured by the presentation of such 
claims; it is in the government's name that 
the action must be brought; it is the 
government's injury that provides the 
measure for the damages that are to be 
trebled; and it is the government that must 
receive the lion's share-at least 70%-of any 
recovery." Certain Underwriters at 
Lloyd's London Subscribing to Policy 
No. QK0903325 v Huron Consulting 
Group, Inc., 2015 NY Slip Op 03608, 1st 
Dept 4-30-15 
  

 
INTENTIONAL TORTS/CIVIL 
PROCEDURE/STATUTE OF 

LIMITATIONS/FALSE ARREST/MALICIOUS 
PROSECUTION/ASSAULT AND BATTERY 

  
When the One-Year Statute of Limitations Begins to 

Run for False Arrest, Malicious Prosecution and 
Assault and Battery Causes of Action 

Explained/Elements of False Arrest and Malicious 
Prosecution Explained 

  
The Second Department explained when the one-year 
statute of limitations begins to run for false arrest, 
malicious prosecution and assault and battery causes of 
action.  The court further explained the elements of false 
arrest and malicious prosecution: 

  
"Causes of action based on false arrest . . . 
accrue upon the subject's release[ ] from 
confinement' and are governed by a one-year 
statute of limitations" ... . "The one-year statute of 
limitations applicable to a cause of action for 
malicious prosecution (see CPLR 215[3]) does 
not begin to run until favorable termination of the 
underlying criminal proceeding" ... . * * * 

  

...Supreme Court erred in denying that branch of 
the ... defendants' motion which was for summary 
judgment dismissing the third cause of action, 
which alleged assault and battery, insofar as 
asserted against them as time-barred. That cause 
of action is also governed by the one-year statute 
of limitations set forth in CPLR 215 (see CPLR 
215[3]...). It is undisputed that the alleged assault 
and battery occurred more than one year prior to 
the commencement of this action. * * * 

  
"A civilian defendant who merely furnishes 
information to law enforcement authorities, who 
are then free to exercise their own independent 
judgment as to whether an arrest will be made 
and criminal charges filed, will not be held liable 
for false arrest or malicious prosecution" ... . To 
be held liable for false arrest, "the defendant must 
have affirmatively induced the officer to act, such 
as taking an active part in the arrest and 
procuring it to be made or showing active, 
officious and undue zeal, to the point where the 
officer is not acting of his [or her] own volition'" ... . 
Similarly, in order for a civilian defendant to be 
considered to have initiated the criminal 
proceeding so as to support a cause of action 
based on malicious prosecution, " it must be 
shown that defendant played an active role in the 
prosecution, such as giving advice and 
encouragement or importuning the authorities to 
act'" ... . "Merely giving false information to the 
authorities does not constitute initiation of the 
proceeding without an additional allegation or 
showing that, at the time the information was 
provided, the defendant knew it to be false, yet 
still gave it to the police or District Attorney... 
. Williams v CVS Pharmacy, Inc., 2015 NY Slip 
Op 02115, 2nd Dept 3-18-15 

  
 

INTENTIONAL TORTS/FALSE 
ARREST/FALSE 

IMPRISONMENT/MALICIOUS 
PROSECUTION 

  
Mall Security Guards Did Not Actively Participate in 
Arrest of Plaintiff But Rather Acted at the Behest of 
the Police---False Arrest, False Imprisonment and 

Malicious Prosecution Causes of Action Against the 
Mall Should Have Been Dismissed 

  
The Fourth Department determined the causes of action 
against a mall for false arrest, false imprisonment and 
malicious prosecution should have been dismissed.  The 
court determined the mall personnel (security guards) 
did not actively cause the plaintiff to be arrested, but 
rather were instructed to act by the police: 
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...[T]he causes of action for false arrest and false 
imprisonment are synonymous ..., and our 
analysis treats them as such. We agree with the 
Mall defendants that the court erred in denying 
that part of their motion concerning those causes 
of action. In order to establish liability therefor on 
the part of the Mall defendants, plaintiff is required 
to prove, inter alia, that the Mall defendants " took 
an active role in the [arrest] of the plaintiff, such 
as giving advice and encouragement or 
importuning the authorities to act' "... . Here, 
however, the Mall defendants met their initial 
burden on their motion of establishing as a matter 
of law that their security guard did not take the 
requisite "active role" in arresting plaintiff. 
Contrary to plaintiff's contention, the record 
establishes that the security guard handcuffed 
plaintiff only at the direction of a Town of Greece 
police officer (hereafter, police officer), who 
informed plaintiff that she was under arrest ... . 
  
...[T]he court erred in denying that part of their 
motion seeking dismissal of the cause of action 
for malicious prosecution. In order to hold the Mall 
defendants liable for that tort, plaintiff is required 
to prove, inter alia, "the commencement . . . of a 
criminal proceeding by the [Mall] defendant[s] 
against" her ... . To establish that element, plaintiff 
would have to prove that the Mall defendants 
"affirmatively induced the [police] officer to act," 
for example, by "taking an active part in the arrest 
and procuring it to be made or showing active, 
officious and undue zeal, to the point where the 
[police] officer [was] not acting of his own volition" 
... . We conclude in this case, however, that the 
Mall defendants met their initial burden on their 
motion of establishing that they did not 
commence a criminal proceeding against plaintiff 
inasmuch as the security guard did not 
affirmatively induce the police officer to act to the 
point where the police officer was not acting of his 
own volition. Indeed, the record establishes that 
the police officer observed the altercation, and 
acted of his own volition in directing the security 
guard to handcuff plaintiff and in informing plaintiff 
that she was under arrest. Washington v Town 
of Greece, 2015 NY Slip Op 02661, 4th Dept 3-
27-15 

 
 

INTENTIONAL TORTS/INTENTIONAL 
INFLICTION OF EMOTIONAL 

DISTRESS/PRIMA FACIE TORT 
  

Elements of Intentional Infliction of Emotional 
Distress and Prima Facie Tort Described 

  
In finding the counterclaims for intentional infliction of 
emotional distress and prima facie tort were properly 

dismissed, the Third Department described the elements 
of those causes of action: 
  

...[W]ith respect to the counterclaim for intentional 
infliction of emotional distress [,] ... [defendant] 
was required to plead "extreme and outrageous 
conduct, the intentional or reckless nature of such 
conduct, a causal relationship between the 
conduct and the resulting injury, and severe 
emotional distress" ... . Notably, the alleged 
conduct must be "so outrageous in character, and 
so extreme in degree, as to go beyond all 
possible bounds of decency . . . and [be] utterly 
intolerable in a civilized community" ... . Here, 
[defendant] alleged that, during the course of their 
professional relationship, plaintiff sent unwanted 
gifts and letters, engaged in suggestive 
conversations and made threats of future conduct 
toward him. Even reading the allegations liberally 
and accepting them as true, we find that the 
alleged conduct, while undeniably inappropriate, 
did not rise to the level of being "so outrageous in 
character, and so extreme in degree, as to go 
beyond all possible bounds of decency" ... . ... 
  
As for [defendant's] counterclaim for prima facie 
tort, there can be no recovery under this theory 
"unless malevolence is the sole motive for 
[plaintiff's] otherwise lawful act or, in [other 
words], unless [plaintiff] acts from disinterested 
malevolence" ... . Stated another way, the act 
"must be a malicious one unmixed with any other 
and exclusively directed to injury and damage of 
another" ... .Hyman v Schwartz, 2015 NY Slip 
Op 02819, 3rd Dept 4-2-15 
  

 
INTENTIONAL TORTS/MALICIOUS 
PROSECUTION/MUNICIPAL LAW 

  
Dismissal Due to People's Failure to Timely Indict Is 

Not a Termination in Favor of the Accused Which 
Will Support a Malicious Prosecution Cause of 

Action 
  
The Second Department determined that the dismissal 
of prosecution based upon the People's failure to 
procure a timely indictment is not a termination favorable 
to the accused.  A malicious prosecution cause of action, 
therefore, does not lie: 
  

In order to recover damages for malicious 
prosecution, a plaintiff must establish four 
elements: that a criminal proceeding was 
commenced or initiated by the defendant; that it 
was terminated in favor of the accused; that it 
lacked probable cause; and that the proceeding 
was brought out of actual malice ... . "[A]ny 
termination of a criminal prosecution, such that 
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the criminal charges may not be brought again, 
qualifies as a favorable termination, so long as 
the circumstances surrounding the termination 
are not inconsistent with the innocence of the 
accused" ... . Here, although the underlying 
criminal charges were dismissed against the 
plaintiff based on the prosecution's unreasonable 
delay in indicting him ..., under the circumstances 
of this case, the disposition was "inconsistent with 
the innocence of the accused" ... . Thus, the 
defendants showed that the plaintiff's allegation 
that the criminal proceeding was terminated in his 
favor was "not a fact at all" ..., and that there is no 
significant dispute regarding it. Sinagra v City of 
New York,2015 NY Slip Op 02752, 2nd Dept 4-
1-15 

 
 

LABOR LAW 
  

Question of Fact Whether Plaintiff's Negligence Was 
Sole Proximate Cause of Injuries in Labor Law 240(1) 

Action 
  
The Second Department determined there were 
questions of fact precluding both plaintiffs' and 
defendant's motions for summary judgment in a Labor 
Law 240(1) action.  Although the ladder which tipped 
over was not defective and was appropriate to the task, 
there were questions whether the ladder was 
mispositioned and, if so, who mispositioned it.  The fact 
that plaintiff may have been negligent did not preclude 
recovery under Labor Law 240(1) as long a plaintiff's 
negligence was not the sole proximate cause of his 
injury: 
  

In order to prevail on a Labor Law § 240(1) cause 
of action, a plaintiff must prove that the statute 
was violated and that the violation was a 
proximate cause of the injuries ... . Proof that the 
plaintiff's own negligence was also a proximate 
cause will not defeat the claim ... . When the 
evidence establishes, however, that the plaintiff's 
own negligence was the sole proximate cause of 
the injuries, the defendant may not be held liable 
for those injuries ... . The parties' submissions 
demonstrated that the ladder itself was not 
defective and was appropriate to [plaintiff's] task. 

  
There are triable issues of fact ... as to whether 
the ladder was mispositioned and, if so, who 
mispositioned it, and, if it was mispositioned by 
[plaintiff], whether his conduct was the sole 
proximate cause of the ladder's tipping over ... 
. Daley v 250 Park Ave., LLC. 2015 NY Slip Op 
01917, 2nd Dept 3-11-15 

  
 
 

Safety Device Requirement in Industrial Code Was 
Specific Enough to Support Labor Law 241(6) Action 
Based Upon the Absence of a Safety Guard on a Tile 

Grinder 

  
The First Department, over a dissent, determined that a 
rule (Industrial Code) requiring that all safety devices be 
kept sound and operable was specific enough to support 
a Labor Law 241(6) action based upon the absence of 
safety guard from a tile grinder: 

  
The motion court erred in finding that section 23-
1.5(c)(3) was too general to support plaintiff's 
Labor Law § 241(6) claim. Industrial Code (12 
NYCRR) § 23-1.5(c)(3) provides, "All safety 
devices, safeguards and equipment in use shall 
be kept sound and operable, and shall be 
immediately repaired or restored or immediately 
removed from the job site if damaged." In Misicki 
v Caradonna (12 NY3d 511, 520-521 [2009]), the 
Court of Appeals held that the third sentence of 
12 NYCRR 23-9.2(a), which says, "Upon 
discovery, any structural defect or unsafe 
condition in such equipment shall be corrected by 
necessary repairs or replacement," imposed an 
affirmative duty, rather than merely reciting 
common-law principles, and that therefore its 
violation was sufficiently specific to support a 
Labor Law § 241(6) claim. The regulation plaintiff 
relies on here, 12 NYCRR 23-1.5(c), has a 
structure similar to 12 NYCRR 23-9.2(a): the first 
two sentences of section 23-9.2(a) and the first 
two paragraphs of section 23-1.5(c) employ 
general phrases (e.g., "good repair, "proper 
operating condition," "sufficient inspections," 
"adequate frequency") while the third sentence 
and paragraph "mandate[] a distinct standard of 
conduct, rather than a general reiteration of 
common-law principles, and [are] precisely the 
type of concrete specification' that Ross [v Curtis-
Palmer Hydro-Elec. Co. (81 NY2d 494 [1993])] 
requires" (Misicki, 12 NY3d at 521). Since the 
final paragraph of section 23-1.5(c) is functionally 
indistinguishable from the third sentence of 
section 23-9.2(a), in that both mandate a distinct 
standard of conduct, we find that the Court of 
Appeals' reasoning in Misicki applies here, and 
reject the dissent's suggestion that the preamble 
of section 23-1.5 precludes any reliance on the 
section for purposes of Labor Law § 
241(6). Becerra v Promenade Apts. Inc., 2015 
NY Slip Op 02191, 1st Dept 3-19-15 

 
Heavy Shelves Bolted to the Wall Constituted a 

"Structure" and Dismantling the Shelves Constituted 
"Demolition" within the Meaning of the Labor Law 

  
The First Department, reversing Supreme Court, granted 
summary judgment to the plaintiff on liability re: his 
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Labor Law 240(1)  and 241(6) claims.  The court 
determined the dismantling of heavy shelves which were 
bolted to the wall constituted demolition of a structure 
within the meaning of the Labor Law: 
  

Plaintiff was injured in a fall from an unsecured 
ladder while working in a warehouse, where his 
job was to "clean out, remove machines, break 
down structures . . . and ship them out." The work 
included removal of heavy machinery and shelves 
that ran from floor to ceiling across three second-
floor walls, each 50 feet long and 8 feet high, and 
were bolted to the floors and walls. The breaking 
down and removing of the shelves required the 
use of impact wrenches and sawzalls to cut the 
bolts. Removed materials, including shelving, 
were heavy, and had to be loaded in cages, which 
were then lifted by a pallet jack, moved to the 
edge of the second floor, and lowered to the first 
floor with a forklift. The dismantling of the shelves 
was a sufficiently complex and difficult task to 
render the shelving a "structure" within the 
meaning of Labor Law §§ 240(1) and 241(6) ... . 
Moreover, in dismantling the shelving, plaintiff 
was engaged in "demolition" for purposes of §§ 
240(1) and 241(6) ... . Phillips v Powercrat 
Corp., 2015 NY Slip Op 02407, 1st Dept 3-24-15 
  
  

Subcontractor Which Did Not Supervise Injured 
Plaintiff or Control Site Safety May Still Be Liable 
Under Common-Law Negligence for Creating the 

Dangerous Condition 
  
The Second Department determined questions of fact 
existed whether a subcontractor (Geiger), which did not 
supervise the injured plaintiff or control safety measures, 
could be held liable for common-law negligence for 
creating the dangerous condition: 
  

Supreme Court properly denied that branch of 
Geiger's motion which was for summary judgment 
dismissing the cause of action to recover 
damages for common-law negligence insofar as 
asserted against it. A subcontractor "may be held 
liable for negligence where the work it performed 
created the condition that caused the plaintiff's 
injury even if it did not possess any authority to 
supervise and control the plaintiff's work or work 
area" ... . An award of summary judgment in favor 
of a subcontractor on a negligence claim is 
improper where the "evidence raise[s] a triable 
issue of fact as to whether [the subcontractor's] 
employee created an unreasonable risk of harm 
that was the proximate cause of the injured 
plaintiff's injuries" ... . Here, there are triable 
issues of fact as to whether employees of Geiger 
created the dangerous condition that allegedly 
caused the injured plaintiff's accident. Lombardo 

v Tag Ct. Sq.,LLC,  2015 NY Slip Op 02458, 2nd 
Dept 3-25-15 
  
  

Fall of a Heavy Rail from a Two- To Three-Foot Stack 
Was an Elevation-Related Event 

  
The First Department determined the fall of a heavy rail 
from a stack two to three feet high was an elevation-
related event within the meaning of the Labor Law: 
  

We agree with the motion court's finding that the 
pile of rails that were stacked two and one-half to 
three feet high was not de minimis, given the 
approximately 1500 pound weight of the rail and 
"the amount of force it was capable of generating, 
even over the course of a relatively short descent" 
... . The harm plaintiff suffered was the direct 
consequence of the application of the force of 
gravity to the rail that struck plaintiff ... . 

  
"What is essential to a conclusion that an object 
requires securing is that it present a foreseeable 
elevation risk in light of the work being 
undertaken" ... . It was foreseeable that during 
hoisting, a crane could strike the stacked pile of 
rails causing it to fall ..., and therefore, the rail that 
struck plaintiff was an object that required 
securing for the purposes of the undertaking ... . 
We are not persuaded by the City's contention 
that plaintiff failed to identify a necessary and 
expected safety device, as plaintiff demonstrated 
that the City could have used secure braces, 
stays, or even additional lines to stabilize the 
stacked rails ... . Jordan v City of New York, 
2015 NY Slip Op 02565, 1st Dept 3-26-15 

  
  

Maneuvering a Heavy Door from a Scissors Lift to 
the Door Opening on the Second Floor Was Not an 
Elevation-Related Risk within the Meaning of Labor 

Law 240(1)/Nature of Labor Law 200 Action 
Explained 

  
The Fourth Department determined maneuvering a 
heavy door across a two-foot gap between the scissors 
lift on which plaintiff was standing and the door opening 
on the second floor was not an elevation-related risk 
within the meaning of Labor Law 240(1).   Plaintiff's 
Labor Law 200 and common law negligence causes of 
action, however, survived defendant's summary 
judgment motion: 
  

"Labor Law § 200 is a codification of the common-
law duty imposed upon an owner or general 
contractor to provide employees with a safe place 
to work" ... . The duty does not, however, "extend 
to hazards which are part of or inherent in the 
very work which the contractor is to perform' " ... . 
Here, plaintiff's accident resulted from the manner 
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in which the work was performed, and it is 
undisputed that defendant had the authority to 
supervise and control the methods and manner of 
plaintiff's work, and that it in fact exercised such 
supervisory control ... . Contrary to defendant's 
contention, we conclude that defendant failed to 
establish as a matter of law that the risk of injury 
owing to moving a heavy door across a two-foot 
gap while at an elevated height with the 
assistance of a single worker was "inherent in 
plaintiff's work" ... . We agree with defendant, 
however, that the court erred in denying that part 
of its motion and granting that part of plaintiffs' 
cross motion with respect to the Labor Law § 240 
(1) claim, and we therefore modify the order 
accordingly. "The extraordinary protections of 
Labor Law § 240 (1) extend only to a narrow class 
of special hazards, and do not encompass any 
and all perils that may be connected in some 
tangential way with the effects of gravity' " ... . 
Rather, the statute "was designed to prevent 
those types of accidents in which the scaffold, 
hoist, stay, ladder or other protective device 
proved inadequate to shield the injured worker 
from harm directly flowing from the application of 
the force of gravity to an object or person" ... . 
Here, plaintiff injured his back while maneuvering 
a heavy door across a lateral gap; the door did 
not fall or descend even a de minimis distance 
owing to the application of the force of gravity 
upon it ... . Although "the injured plaintiff's back 
injury was tangentially related to the effects of 
gravity upon" the door he was lifting, "it was not 
caused by the limited type of elevation-related 
hazards encompassed by Labor Law § 240 (1)" ... 
. We thus conclude that the hazard at issue here, 
i.e., lifting or carrying a heavy object across a 
lateral gap, even while positioned at a height, is a 
"routine workplace risk[]" of a construction site 
and not a "pronounced risk[] arising from 
construction work site elevation differentials" ... 
. Carr v McHugh Painting Co., Inc., 2015 NY 
Slip Op 02584, 4th Dept 3-27-15 

  

 
LABOR LAW/EMPLOYMENT 

LAW/EMPLOYEES ENTITLED TO SHARE 
TIPS 

  
"Head Waiter" with Substantial Managerial Duties 

and "Wine Steward" Whose Duties Did Not Include 
Serving Customers Were Not Entitled to Share in the 

Servers' and Bus Boys' Tip Pool 
  
The Third Department affirmed the NYS Industrial Board 
of Appeals' determination that two senior restaurant 
employees were not entitled to share in the servers' and 
bus boys' tip pool based upon the nature of their duties--
-one, the "head waiter," had substantial managerial 

duties, and the other, the "wine steward," had computer-
programming duties, assisted customers with the wine 
list, and had little to do with serving customers.  Labor 
Law 196-d, as interpreted by the Court of Appeals, looks 
at the actual duties of employees, as opposed to their 
titles.  Those who exercise substantial managerial 
responsibilities, and those who cannot be characterized 
as "food service workers," cannot participate in the tip 
pool: 
  

The governing statute, Labor Law § 196-d, 
provides that "[n]o employer or his [or her] agent . 
. . shall demand or accept, directly or indirectly, 
any part of the gratuities, received by an 
employee, or retain any part of a gratuity or of any 
charge purported to be a gratuity for an 
employee. . . . Nothing in this subdivision shall be 
construed as affecting . . . the sharing of tips by a 
waiter with a busboy or similar employee." 
Recently, the Court of Appeals clarified that 
eligibility to participate in a tip pool "'shall be 
based upon duties and not titles'" (Barenboim v 
Starbucks Corp., 21 NY3d 460, 471 [2013], 
quoting 12 NYCRR 146-2.14 [e]), and the Court 
held that "employer-mandated tip splitting should 
be limited to employees who, like waiters and 
busboys, are ordinarily engaged in personal 
customer service, a rule that comports with the 
'expectation[s] of the reasonable customer'" 
(Barenboim v Starbucks Corp., 21 NY3d at 471-
472, quoting Samiento v World Yacht Inc., 10 
NY3d 70, 79 [2008]; see 12 NYCRR 146-2.16 [b]; 
146-3.4 [a]). Consistent with longstanding DOL 
policy, the Court further observed that "employees 
who regularly provide direct service to patrons 
remain tip-pool eligible even if they exercise a 
limited degree of supervisory responsibility" 
(Barenboim v Starbucks Corp., 21 NY3d at 472). 
The Court concluded, however, "that there comes 
a point at which the degree of managerial 
responsibility becomes so substantial that the 
individual can no longer fairly be characterized as 
an employee similar to general wait staff within 
the meaning of Labor Law § 196-d" (id. at 473). 
The Court determined that "the line should be 
drawn at meaningful or significant authority or 
control over subordinates" (id.). The Court 
explained that "[m]eaningful authority might 
include the ability to discipline subordinates, 
assist in performance evaluations or participate in 
the process of hiring or terminating employees, as 
well as having input in the creation of employee 
work schedules, thereby directly influencing the 
number and timing of hours worked by staff as 
well as their compensation" (id.). Matter of 
Marzovilla v New York State Indus. Bd. of 
Appeals, 2015 NY Slip Op 03219, 3rd Dept 4-
16-15 
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LABOR 
LAW/EVIDENCE/HEARSAY/"CONTRACTOR

" DEFINED 
  

Hearsay, Although Admissible, Will Not Alone Raise 
a Triable Issue of Fact/A "Contractor" (Within the 

Meaning of Labor Law 240 (1)) Need Only Have the 
Authority to Control the Work---It Need Not Actually 

Exercise that Authority 
  
The Second Department determined summary judgment 
was properly granted to the plaintiff for his Labor Law 
240 (1) cause of action. A one-ton concrete plank fell 
from a jack onto plaintiff's hand.  The court noted that 
the hearsay submitted by the defendant, claiming that 
plaintiff was injured when he continued to work after 
being ordered to stop, was not sufficient to defeat 
plaintiff's summary judgment motion.  Hearsay is 
admissible in this context but hearsay alone will not 
suffice to raise a triable issue of fact. The court also 
found that the defendant was a contractor within the 
meaning of Labor Law 240 (1).  To meet the definition, 
the contractor must have the authority to enforce safety 
measures and hire responsible subcontractors, but need 
not have exercised that authority: 
  

"Although hearsay evidence may be considered 
in opposition to a motion for summary judgment, 
such evidence alone is not sufficient to defeat the 
motion" ... .  
  
... "A party which has the authority to enforce 
safety standards and choose responsible 
subcontractors is considered a contractor under 
Labor Law § 240(1)" ... . [Defendant's] status as a 
contractor under Labor Law § 240(1) is 
dependent upon whether it had the authority to 
exercise control over the work, not whether it 
actually exercised that right ... . Guanopatin v 
Flushing Acquisition Holdings, LLC, 2015 NY 
Slip Op 02933, 2nd Dept 4-8-15 
  

 
LABOR LAW/LANDLORD-TENANT 

  
Lessee Who Has Authority to Control the Work Is 

Liable Under the Labor Law 
  
The Second Department reversed Supreme Court 
finding that plaintiff was entitled to summary judgment on 
his Labor Law 240 (1) claim. Plaintiff alleged that a 
ladder twisted out from under him when he was carrying 
materials to the roof and defendant (Sigma) did not raise 
a question of fact whether plaintiff's conduct was the 
sole proximate cause of his injuries. The court explained 
the circumstances under which a tenant, the defendant 
(Sigma) here, is liable under the Labor Law: 
  

Labor Law § 240(1) applies to owners, 
contractors, and their agents (see Labor Law § 
240[1]...). A party is deemed to be an agent of an 
owner or contractor under the Labor Law when it 
has the " ability to control the activity which 
brought about the injury'" ... . A lessee of real 
property that hires a contractor and has the right 
to control the work at the property is considered to 
be an owner within the meaning of the law ... . 
Moreover, a lessee of property may be liable as 
an "owner" when it "has the right or authority to 
control the work site, even if the lessee did not 
hire the general contractor" ... . The key question 
is whether the defendant had the right to insist 
that proper safety practices were followed ... . 
Here, the evidence established that Sigma was 
the lessee of the premises where the accident 
occurred and that the president of Sigma hired 
the injured plaintiff to perform the work and 
controlled his work. Seferovic v Atlantic Real 
Estate Holdings, LLC, 2015 NY Slip Op 03343, 
2nd Dept 4-22-15 

 
 

LABOR LAW/MUNICIPAL 
LAW/NEGLIGENCE 

  
Labor Law 200/Common-Law Negligence Cause of 
Action Properly Dismissed---City Demonstrated It 

Did Not Have the Authority to Supervise and Control 
the Work---Labor Law 241(6) Cause of Action, 
However, Should Not Have Been Dismissed---

Nondelegable Duty to Provide a Safe Workplace 
  
Plaintiff's hand was crushed by an excavator as he was 
in a trench directing the operation of the excavator.  The 
Second Department determined the city's motion for 
summary judgment on the Labor Law 200/common-law 
negligence, and Labor Law 240(1) causes of action was 
properly granted.  But the Labor Law 241(6) cause of 
action, based upon an Industrial Code provision (12 
NYCRR 23-9.5(c)) prohibiting close proximity to an 
excavator, should not have been dismissed. Labor Law 
241(6) imposes a nondelegable duty to provide a safe 
workplace and requires compliance with the Industrial 
Code. The Labor Law 200/common-law negligence 
causes of action were defeated by the city's 
demonstration that it did not have the authority to 
control, direct or supervise the method or manner in 
which the relevant work was performed.  The Labor Law 
240(1) cause of action was properly dismissed because 
the injury was not the result of an elevation-related 
incident. The court explained the operative principles re: 
Labor Law 200 and Labor Law 241(6) causes of action: 
  

Labor Law § 200 is a codification of the common-
law duty to exercise due care in providing a safe 
place to work ... . Cases involving Labor Law § 
200 fall into two broad categories, namely, those 
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where workers are injured as a result of 
dangerous or defective premises conditions at a 
work site, and those involving the manner in 
which the work is performed ... . 
 
The instant case did not involve a dangerous or 
defective premises condition. "To be held liable 
under Labor Law § 200 for injuries arising from 
the manner in which work is performed, a 
defendant must have the authority to exercise 
supervision and control over the work'" ... . 
However, " [t]he right to generally supervise the 
work, stop the contractor's work if a safety 
violation is noted, or to ensure compliance with 
safety regulations and contract specifications is 
insufficient to impose liability under Labor Law § 
200 or for common-law negligence'" ... . 

  
Here, the City defendants established their prima 
facie entitlement to judgment as a matter of law 
dismissing the Labor Law § 200 and common-law 
negligence causes of action, asserted against 
them, by demonstrating that they did not have the 
authority to control, direct, or supervise the 
method or manner in which the work was 
performed. * * * 
  
Labor Law § 241(6) imposes a nondelegable duty 
on owners, contractors, and their agents to 
provide a safe workplace to workers, and applies 
to "all areas in which construction, excavation or 
demolition work is being performed." Pursuant to 
that duty, owners, contractors, and their agents 
must comply with those provisions of the 
Industrial Code that set forth specific 
requirements or standards ... . The City 
defendants contend that, since the injured plaintiff 
was a member of the "excavating crew," as that 
term is employed in 12 NYCRR 23-9.5(c), he was 
authorized to be within range of the moving 
excavator bucket ... , and they submitted an 
expert's affidavit in support of that contention. 
However, a person authorized pursuant to 12 
NYCRR 23-9.5 to operate or be within the range 
of an excavator's bucket may, contrary to the City 
defendants' contention, still claim the protections 
provided by 12 NYCRR 23-4.2(k) ... . Torres v 
City of New York, 2015 NY Slip Op 03519, 2nd 
Dept 4-29-15 

 
 

MEDICAID/ELDER LAW 
  

Loan to Grandson Was Not Made In Anticipation of 
the Need to Qualify for Medical Assistance 

  
The Second Department determined the Department of 
Health's (DOH's) finding that the petitioner's husband did 
not intend to transfer assets for valuable consideration 

was not supported by substantial evidence. Petitioner's 
husband had loaned $200,000 to his grandson, and the 
grandson was making regular payments on the loan. 
The court explained the relevant law: 
  

"In reviewing a Medicaid eligibility determination 
made after a fair hearing, the court must review 
the record, as a whole, to determine if the 
agency's decisions are supported by substantial 
evidence and are not affected by an error of law" 
... . Substantial evidence has been defined as 
"such relevant proof as a reasonable mind may 
accept as adequate to support a conclusion or 
ultimate fact" ... . While the level of proof is less 
than a preponderance of the evidence, substantial 
evidence does not arise from bare surmise, 
conjecture, speculation, or rumor ..., or from the 
absence of evidence supporting a contrary 
conclusion ... . 

  
When determining Medicaid eligibility, an agency 
is required to "look back" for a period of 60 
months immediately preceding the first date the 
applicant was both "institutionalized" and had 
applied for Medicaid benefits, to determine if any 
asset transfers were uncompensated or made for 
less than fair market value (42 USC § 
1396p[c][1][A], [B]; Social Services Law § 
366[5][e][1][vi]). If such a transfer was made 
during that period, the applicant may become 
ineligible for Medicaid benefits for a specified 
period of time (see 42 USC § 1396p[c][1][A], [E]; 
Social Services Law § 366[5][e][3]), unless there 
is a "satisfactory showing" that the applicant or 
the applicant's spouse intended to dispose of the 
assets at fair market value or for valuable 
consideration, the assets were transferred 
exclusively for a purpose other than to qualify for 
medical assistance, or all assets transferred for 
less than fair market value have been returned to 
the applicant (42 USC § 1396p[c][2][C][i], [iii]; 
Social Services Law § 366[5][e][4][iii]). It is the 
petitioner's burden to rebut the presumption that 
the transfer of funds was motivated, in part if not 
in whole, by anticipation of a future need to qualify 
for medical assistance ... . 

  
Applying these rules here, the DOH's 
determination that the petitioner failed to make a 
satisfactory showing that her husband intended to 
transfer the assets for valuable consideration is 
not supported by substantial evidence. The 
petitioner correctly concedes that the loan was 
not made for fair market value since the payments 
due under the original note and the amended note 
are not actuarially sound in light of the note's 15-
year repayment term and the age of the petitioner 
and her husband (see 42 USC § 1396p[c][1][I]). 
However, the evidence adduced at the fair 
hearing rebutted the presumption that the transfer 
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was motivated by anticipation of a future need to 
qualify for medical assistance ... . In this regard, 
the petitioner's husband stated that he entered 
into the loan agreement in order to create a 
source of income. The petitioner demonstrated 
that the loan was documented by the note and the 
amended note, that the petitioner's husband 
received a stream of income from the loan by way 
of the monthly payments, and that the note 
provided a significantly greater rate of return than 
the one or two percent interest rate that the 
petitioner's husband could have obtained from a 
bank at the time. In addition, there was evidence 
at the fair hearing that some of the petitioner's 
assets had previously been loaned to her family 
members and that those loans were fully repaid. 
Morever, the letter from the petitioner's physician 
supported her claim that she was in good health 
at the time of the loan, and that she only required 
Medicaid after she fell and broke her hip. 
Furthermore, the petitioner's grandson and his 
wife averred that they were unable to immediately 
repay the entire loan because they used the 
loaned sum to renovate their home. Matter of 
Rivera v Blass, 2015 NY Slip Op 02768, 2nd 
Dept 4-1-15 

 
 

MENTAL HYGIENE LAW 
  

Involuntary Retention Appropriate---Respondent 
Suffered from Developmental Disability Which 

Originated Before the Age of 22 
  
The Third Department reversed Supreme Court, finding 
the petitioner demonstrated respondent suffered from 
developmental disabilities justifying involuntary retention 
in a mental health facility: 
  

Pursuant to Mental Hygiene Law article 15, when 
a facility seeks to retain an individual against his 
or her will, such retention may occur when the 
person has an alleged developmental disability 
that, as is relevant here, can be attributed to 
mental retardation that originated before he or 
she turned 22 years of age, has existed on a 
continuous basis and has severely limited his or 
her ability to function in society (see Mental 
Hygiene Law §§ 1.03 [22]; 15.01, 15.27 [a]). 
Further, the individual will be subject to 
involuntary care and treatment if it is "essential to 
his [or her] welfare, and . . . his [or her] judgment 
is so impaired that he [or she] is unable to 
understand the need for such care and treatment" 
(Mental Hygiene Law § 15.01; see Matter of 
Robert OO., 57 AD3d 1304, 1305 [2008]...). Our 
authority to review factual findings made in 
retention cases of this nature is as broad as that 
of the trial court ... and "we may make our own 

findings of fact if 'no fair interpretation of the 
evidence . . . can support the [court's] 
determination'" ... . Matter of William T., 2015 NY 
Slip Op 01857, 3rd Dept 3-5-15 
 

 
MENTAL HYGIENE LAW/SEX OFFENDERS 

 
 

Court Properly Accepted Defendant's Consent to the 
Determination He Is a Sex Offender Requiring Strict 
and Intensive Supervision and Treatment (SIST)---
The Relevant Statute Does Not Mandate a Hearing 

  
The Second Department determined the court properly 
accepted defendant's consent to the determination he is 
a sex offender requiring strict and intensive supervision 
and treatment (SIST). On appeal defendant argued that 
the statute required a hearing and the court should not 
have accepted his consent. The statute, Mental Hygiene 
Law 10.07 [f], states only that "[t]he parties may offer 
additional evidence, and the court shall hear argument ... 
". That language did not mandate a hearing: 
  

Mental Hygiene Law article 10, the main 
component of the Sex Offender Management and 
Treatment Act, "establishes the standards and 
procedures governing the civil management of 
sex offenders" ... . Mental Hygiene Law article 10 
provides that where, as here, it is determined that 
a person is a detained sex offender who suffers 
from a mental abnormality, "the court shall 
consider whether the [person] is a dangerous sex 
offender requiring confinement or a sex offender 
requiring [SIST]" (Mental Hygiene Law § 10.07[f]). 
The statute further provides that, at this phase of 
the proceeding, "[t]he parties may offer additional 
evidence, [*2]and the court shall hear argument, 
as to that issue" (Mental Hygiene Law § 10.07[f] 
[emphasis added]). Contrary to the appellant's 
contention, the statute does not mandate a 
dispositional hearing. Thus, it was not improper 
for the Supreme Court to accept the appellant's 
decision to not offer additional evidence and to 
accept his consent to a determination that he is a 
sex offender requiring SIST ... . Matter of State 
of New York v Wayne J., 2015 NY Slip Op 
03545, 2nd Dept 4-29-15 
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MENTAL HYGIENE LAW/SEX 
OFFENDERS/EVIDENCE 

  
Frye Hearing Should Have Been Held to Determine 

Admissibility of an Actuarial Recidivism Risk 
Assessment Tool as Proof of a Mental Abnormality 

  
The Second Department determined defendant was 
entitled to a new trial because the trial court refused 
defendant's request for a Frye hearing.  The People 
introduced the Hare PCL-R Instrument (an actuarial 
recidivism risk assessment tool), which measures 
psychopathy, during the mental abnormality phase of the 
trial. The use of the PCL-R to prove a mental 
abnormality was deemed "novel" by the Second 
Department.  Therefore, a Frye hearing should have 
been held to determine its admissibility for the "novel" 
purpose: 
  

...[T]he Supreme Court erred in denying that 
branch of the appellant's pretrial motion which 
was to conduct a hearing pursuant to Frye v 
United States (293 F 1013) concerning the 
admissibility of the Hare PCL-R Instrument 
(hereinafter the PCL-R), which measures 
psychopathy, during the mental abnormality 
phase of the trial ... . While the use of actuarial 
risk assessment instruments is scientifically 
accepted as a means to measure the risk of 
recidivism, the use of such instruments to 
determine the existence of a mental abnormality 
is novel, and the State's bare statement to the 
contrary was insufficient to satisfy the "general 
acceptance" test of admissibility ... . For these 
same reasons, the court erred in concluding that 
the probative value of the PCL-R outweighed any 
prejudicial effect of the terms "psychopath" or 
"psychopathy." Significantly, the State's expert ... 
testified that the PCL-R is not a "direct 
assessment of mental abnormality" and was "not 
designed" to measure "[h]ow much more difficult 
[it is] for somebody who has a high psychopathy 
score to control their behavior [as compared to] 
somebody who has a low score" and that "would 
be [a] misuse of the test." Under the particular 
circumstances of this case, it cannot be said that 
this error was harmless, since there is a 
reasonable possibility that the jury could have 
reached another verdict had it not heard such 
testimony ... . Matter of State of New York v Ian 
I., 2015 NY Slip Op 02771, 2nd Dept 4-1-15 

  

 
 
 
 
 

MORTGAGES/FORECLOSURE/STANDING/ 
LAWFUL HOLDER OF INSTRUMENT 

  
Bank May Still Be Lawful Holder of a Note and 

Mortgage, and Therefore Have Standing to Bring a 
Foreclosure Action, After the Loan Has Been Sold 

  
The Third Department reversed Supreme Court's grant 
of summary judgment to defendant in a foreclosure 
action.  Supreme Court held that the plaintiff, Wells 
Fargo Bank, did not have standing to bring the 
foreclosure action because the loan had been sold to 
Fannie Mae at the time the action was started.  The 
Third Department explained that if Wells Fargo was the 
lawful holder of the note and mortgage when the action 
was brought, even though the beneficial interests in the 
note had been sold, it would have standing. "Holder 
status is established where the plaintiff possesses a note 
that, on its face or by allonge, contains an indorsement 
in blank or bears a special indorsement payable to the 
order of the plaintiff ... ." Here a question of fact whether 
plaintiff physically possessed the note at the time the 
action was commenced precluded summary judgment: 
  

Holder status is established where the plaintiff 
possesses a note that, on its face or by allonge, 
contains an indorsement in blank or bears a 
special indorsement payable to the order of the 
plaintiff (see UCC 1-201...). Notably, "[t]he holder 
of an instrument whether or not he [or she] is the 
owner may transfer or negotiate it[, and] 
discharge it or enforce payment in his [or her] own 
name" (UCC 3-301 ... ).. Here, the note was 
originated by plaintiff and a copy submitted on the 
motion, alleged to be in plaintiff's possession at 
the time it commenced this action, is endorsed in 
blank. Thus, notwithstanding the sale of the 
beneficial interests of the note to Freddie Mac, 
plaintiff has the right to enforce the note as its 
lawful holder so long as it can prove that it 
physically possessed the note at the time the 
action was commenced. Wells Fargo Bank, NA 
v Ostiguy, 2015 NY Slip Op 03015, 3rd Dept 4-
9-15 

  
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02771.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02771.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03004.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03004.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_03004.htm


 

 98 

MUNICIPAL LAW/BAILMENT/STATUTE OF 
LIMITATIONS/NEGLIGENCE/CRIMINAL LAW 

  
City's Possession of Property Seized Upon Arrest, 
But Which Was No Longer Needed by the People in 
Connection with the Case, Was Held by the City as a 

Bailee---the Bailment Did Not Originate in a 
Contractual Relationship---Therefore the One-Year-

Ninety-Days General Municpal Law Statute of 
Limitations, Not the Six-Year Contract Statute of 
Limitations, Applied---Action Was Time-Barred 

  
The Second Department, in a full-fledged opinion by 
Justice Leventhal, determined that the City was a bailee 
with respect to its possession of defendant's computers 
seized upon defendant's arrest.  When the district 
attorney determined the computers were no longer 
needed in connection with defendant's case, defendant 
was told he could pick them up.  When the defendant 
attempted to do so, he was told the computers had been 
destroyed.  The defendant then sued the city under a 
bailment theory.  The suit was timely if the six-year 
statute of limitations for contract actions applied, but 
untimely if the one-year-90-days statute of limitations in 
the General Municipal Law applied.  The court 
determined that the bailment did not result from a 
contractual relationship (seizure upon arrest).  Therefore 
the General Municipal Law statute of limitations for 
actions against the city alleging negligent damage to 
property applied and the action was time-barred: 
  

Here, the evidence submitted by the City in 
support of its motion established, prima facie, that 
the claim between the parties did not originate by 
virtue of a contractual relationship. The City took 
control of the plaintiff's property only in connection 
with his arrest. Hence, ... it cannot be said that the 
liability alleged by the plaintiff in the complaint 
"had its genesis in [a] contractual relationship of 
the parties" ... . "A contract cannot be implied in 
fact where the facts are inconsistent with its 
existence" ... . While the City's act of taking 
possession of the plaintiff's personal property 
created a bailment, it has been recognized that a 
bailment does not necessarily and always arise 
from a contractual relationship ... . Thus, as 
General Municipal Law § 50-i(1) applies to all 
causes of action against the City seeking to 
recover damages for injury to property because of 
negligence or a wrongful act, and the complaint 
asserts that the City destroyed the plaintiff's 
property, the 1-year-and-90-day statute of 
limitations, not the 6-year limitations period, 
applies to this action.Wikiert v City of New York, 
2015 NY Slip Op 02960, 2nd Dept 4-8-14 

  
 
 
 

MUNICIPAL LAW/CONSTITUTIONAL 
LAW/DUE PROCESS CLAUSE/MEDICAID 

  
Municipalities (Counties) Are Not "Persons" and 

Therefore Cannot Challenge a Statute on Due 
Process Grounds 

 
The Fourth Department determined municipalities are 
not "persons" and cannot sue under the due process 
clause of the US or New York Constitutions to declare a 
statute unconstitutional.  Here the counties sought to 
have a law prohibiting reimbursement for certain 
Medicaid expenses (section 61) overturned: 

  
Here, petitioners contend that respondents' 
enactment of section 61 impermissibly deprived 
them of vested rights to repayment under Social 
Services Law § 368-a, in violation of their rights 
under the due process clauses of the federal and 
state constitutions. The Fourteenth Amendment of 
the United States Constitution provides in relevant 
part that "[n]o State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, 
without due process of law." Similarly, article I, § 6 
of the New York State Constitution provides in 
relevant part that "[n]o person shall be deprived of 
life, liberty or property without due process of 
law." Thus, the constitutional provisions share a 
common link, i.e., they protect a "person" (id.; see 
US Const, 14th Amend, § 1). 

  
Contrary to petitioners' contentions, we conclude 
that they are not persons within the meaning of 
the constitutional due process provisions. This 
principle was stated clearly by the United States 
Court of Appeals for the Seventh Circuit, which 
concluded that "[m]unicipalities cannot challenge 
state action on federal constitutional grounds 
because they are not persons' within the meaning 
of the Due Process Clause" (City of East St. Louis 
v Circuit Court for Twentieth Judicial Circuit, St. 
Clair County, Ill., 986 F2d 1142, 1144). Other 
decisions, without using the term "person," also 
support the conclusion that a municipal body may 
not use the due process clause to challenge 
legislation of the municipality's creating state. 
Thus, "[i]t has long been the case that a 
municipality may not invoke the protections of the 
Fourteenth Amendment against its own state . . . 
A municipality is thus prevented from attacking 
state legislation on the grounds that the law 
violates the municipality's own rights . . . 
Moreover, while municipalities or other state 
political subdivisions may challenge the 
constitutionality of state legislation on certain 
grounds and in certain circumstances, these do 
not include challenges brought under the Due 
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Process . . . Clause[] of the Fourteenth 
Amendment . . . This is because a municipal 
corporation, in its own right, receives no 
protection from the . . . Due Process Clause[] vis-
a-vis its creating state' " ... . Matter of County of 
Chautauqua v Shah, 2015 NY Slip Op 02245, 
4th Dept 3-20-15 

 

 
MUNICIPAL LAW/EMERGENCY 

DEMOLITION OF BUILDING 
  

Emergency Power to Demolish a Building Properly 
Exercised 

  
The Second Department determined the city properly 
exercised its emergency power to demolish plaintiff's 
building due to exigent circumstances: 
  

"A municipality may demolish a building without 
providing notice and an opportunity to be heard if 
there are exigent circumstances which require 
immediate demolition of the building to protect the 
public from imminent danger" ... . "[W]here there 
is competent evidence allowing the official to 
reasonably believe that an emergency does in 
fact exist, or that affording pre-deprivation 
process would be otherwise impractical, the 
discretionary invocation of an emergency 
procedure results in a constitutional violation only 
where such invocation is arbitrary or amounts to 
an abuse of discretion" ... . Here, contrary to the 
defendant's contention, there exists a valid line of 
reasoning and permissible inferences by which 
the jury could have rationally concluded that the 
defendant's determination that immediate 
demolition of the building was required in order to 
protect the public from imminent danger was 
arbitrary ... . Rapps v City of New York, 2015 NY 
Slip Op 02743, 2nd Dept 4-1-15 

 

 
MUNICIPAL LAW/GENERAL MUNICIPAL 

LAW/EMPLOYMENT LAW/ADMINISTRATIVE 
LAW/ARTICLE 78/APPEALS 

  
Board of Commissioner's Rejection of Hearing 
Officer's Award of Supplemental Benefits Was 

Supported by Substantial Evidence---"Substantial 
Evidence" Defined and Review Criteria Explained 

  
The Second Department determined the Board of 
Commissioners of the Greenville Fire District properly 
rejected a hearing officer's recommendation that the 
petitioner be awarded supplemental benefits pursuant to 
the General Municipal Law. The court explained its 
review powers and the evidentiary requirements: 
  

"Judicial review of an administrative determination 
made after a hearing required by law is limited to 
whether the determination is supported by 
substantial evidence" ... . "Substantial evidence 
means more than a mere scintilla of evidence,' 
and the test of whether substantial evidence 
exists in a record is one of rationality, taking into 
account all the evidence on both sides" ... . 
"When there is conflicting evidence or different 
inferences may be drawn, the duty of weighing 
the evidence and making the choice rests solely 
upon the [administrative agency]. The courts may 
not weigh the evidence or reject the choice made 
by [such agency] where the evidence is conflicting 
and room for choice exists'" ... . "Moreover, where 
there is conflicting expert testimony, in making a 
General Municipal Law § 20-a determination, a 
municipality is free to credit one physician's 
testimony over that of another'" ... . "Thus, even if 
conflicting medical evidence can be found in the 
record,' the municipality's determination, based on 
its own expert's conclusions, may still be 
supported by substantial evidence" ... . 

  
Here, the determination of the Board of 
Commissioners of the Greenville Fire District 
(hereinafter the Board), which rejected the 
recommendation of a hearing officer and denied 
the petitioner's application for benefits pursuant to 
General Municipal Law § 207-a(2), was supported 
by substantial evidence ... . The Board was 
entitled to make a finding contrary to the hearing 
officer's recommendation, as long as substantial 
evidence supported the determination ... . The 
Board was free to credit the expert of the 
Greenville Fire District (hereinafter the Fire 
District) over the petitioner's expert, as it did, so 
long as testimony of the Fire District's expert was 
consistent and supported by the medical evidence 
... . Since the Board's determination was 
supported by substantial evidence, we confirm the 
determination and deny that branch of the petition 
which was to annul the determination ... . Matter 
of Delgrande v Greenville Fire Dist., 2015 NY 
Slip Op 02474, 2nd Dept 3-25-15 

 
MUNICIPAL LAW/GENERAL MUNICIPAL 

LAW/LABOR 
LAW/NEGLIGENCE/GOVERNMENTAL 

IMMUNITY/FIREFIGHERS 
  

Failure to Provide Personal Ropes to Firefighters Is 
a Proper Basis for a General Municipal Law 205-a 

Claim 
  
The First Department determined the alleged violation of 
Labor Law 27-a(3)(a)(1)  was sufficient to support an 
action by firefighters against the City pursuant to 
General Municipal Law 205-a.  Firefighters were injured 
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and killed jumping from a building without personal 
ropes. The failure to provide personal ropes is the basis 
of the suit.  Governmental immunity did not bar the suit: 
  

The City unavailingly contends that Labor Law § 
27-a(3)(a)(1) cannot provide a valid predicate for 
any General Municipal Law § 205-a claim. 
However, the statute, known as the Public 
Employee Safety and Health Act (PESHA), which 
imposes a general duty on an employer to provide 
employees with "employment and a place of 
employment which are free from recognized 
hazards that are causing or are likely to cause 
death or serious physical harm to its employees 
and which will provide reasonable and adequate 
protection to the lives, safety or health of its 
employees" (Labor Law § 27-a[3][a][1]), is 
sufficient since it is " a well-developed body of law 
and regulation that imposes clear duties'" ... . 

  
Moreover, the City failed to "show that it did not 
negligently violate any relevant government 
provision or that, if it did, the violation did not 
directly or indirectly cause plaintiff's injuries" ... . 
There is evidence, including testimony and an 
investigative report, that the failure to issue 
personal ropes to the firefighters contributed to 
the injuries and deaths suffered when the 
firefighters jumped from windows using either no 
safety devices or a single rope that had been 
independently purchased by one of the 
firefighters. The City is also not entitled to 
dismissal of these claims pursuant to 
governmental function immunity, since the 
evidence concerning the removal of existing 
personal ropes in 2000, and the failure to provide 
new ropes in the period of more than four years 
from then until the fire giving rise to these claims, 
raises issues of fact concerning whether the 
absence of ropes "actually resulted from 
discretionary decision-making — i.e., the exercise 
of reasoned judgment which could typically 
produce different acceptable results" ... 
. Stolowski v 234 E 178th St LLC, 2015 NY Slip 
Op 01732, 1st Dept 3-3-15 

 
MUNICIPAL LAW/GENERAL MUNICIPAL 

LAW/PREEMPTION 
  

Transportation-Contract Bidding Requirement that 
the Carrier Have an "Out of Service" Rate Less than 
that Required by the State Was Not Preempted by 

State Law/The Requirement Was Not Anti-
Competitive Merely Because It Excluded Petitioner 
from Consideration---Analytical Criteria Discussed 

  
The Third Department determined the county's 
requirement that carriers bidding for a county 
transportation contract must have an "out of service rate" 

of less than 15% was not preempted by state law (which 
allows a 25% out of service rate) and was not "anti-
competitive" because the requirement excluded 
petitioner from consideration.  The court explained the 
relevant analytical criteria: 
  

Preemption applies where there is "express 
conflict between local and [s]tate law" or "where 
the [s]tate has evidenced its intent to occupy the 
field" ... . In the Transportation Law, the 
Legislature has indicated an intention for the state 
"to regulate transportation by motor carriers," for 
both safety and economic reasons 
(Transportation Law § 137; see Transportation 
Law § 140 [2]...), and granted exclusive 
jurisdiction over safety regulations for motor 
carriers to the Commissioner of Transportation 
(see Transportation Law § 140 [8]), thereby 
preempting the field of safety regulations for 
motor carriers. Although the County's RFB 
specification of an out of service rate exceeded 
the inspection pass rate in DOT [Department of 
Transportation] regulations, which provide that a 
motor carrier's authority to carry passengers 
within the state may be suspended or revoked for 
an out of service rate of 25% or more (see 17 
NYCRR 720.32 [a] [2]; see also Transportation 
Law §§ 145 [1]; 156 [2]), preemption does not 
apply under the circumstances here. * * * 
  
General Municipal Law § 103 (1) requires that 
municipalities award purchase contracts above a 
certain monetary threshold to the "lowest 
responsible bidder" to protect the public's 
finances and prevent corruption or favoritism in 
the awarding of public contracts ... . Municipalities 
are permitted to include bid specifications that 
may be more favorable to some bidders over 
others, as long as the public interest is served 
and the specifications are not intended to ensure 
that one particular bidder be awarded the contract 
... . Including specifications in a request for bids 
often has the effect of disqualifying some potential 
bidders who cannot meet those specifications, but 
this reality does not invalidate those 
specifications. If a challenged specification is not 
facially anticompetitive, courts apply "ordinary 
rational basis review" in assessing its validity ... . 
A petitioner bears the burden of demonstrating 
that the inclusion of the challenged specifications, 
and the ultimate award of the contract, was the 
product of actual impropriety, unfair dealing or 
statutory violation ... . ... 
  
The County's bid specification requiring an out of 
service rate of less than 15% is not facially 
anticompetitive, as that standard does not, in and 
of itself, guarantee the award of the contract to a 
particular bidder ... . The bid specification here, 
requiring a safety rating higher than the minimum 
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allowed by DOT for a motor carrier to continue 
operating within the state, does have some 
rational basis rooted in the public interest, 
namely, attempting to assure the safety of 
children being transported under the County's 
care. Matter ofBlueline Commuter, Inc. v 
Montgomery County, 2015 NY Slip Op 519277, 
3rd Dept 3-12-15 

 
MUNICIPAL LAW/GOVERNMENTAL 

IMMUNITY/NEGLIGENCE 
  

City Immune from Liability for Actions of Police 
Engaged in a Governmental Function--No Special 

Relationship with Plaintiff 
  
The Second Department determined the police officers 
were engaged in a governmental function and there was 
no special relationship between the city and the plaintiff. 
The city was therefore immune from liability.  Plaintiff 
called the police when he saw someone (Moran) enter a 
residence.  When the police arrived plaintiff 
accompanied them to the residence.  Moran ran from the 
house and punched plaintiff. Plaintiff's lawsuit alleged 
the police failed to protect him: 
  

...[T]he officers' conduct during the incident 
constituted a governmental function ... . "Under 
the public duty rule, although a municipality owes 
a general duty to the public at large to furnish 
police protection, this does not create a duty of 
care running to a specific individual sufficient to 
support a negligence claim, unless the facts 
demonstrate that a special duty was created" ... . 
Therefore, the City cannot be held liable unless 
there existed a special relationship between it and 
the plaintiff ... . "The elements of this special 
relationship are: (1) an assumption by the 
municipality, through promises or actions, of an 
affirmative duty to act on behalf of the party who 
was injured; (2) knowledge on the part of the 
municipality's agents that inaction could lead to 
harm; (3) some form of direct contact between the 
municipality's agents and the injured party; and 
(4) that party's justifiable reliance on the 
municipality's affirmative undertaking" ... . Here, 
the City made a prima facie showing of 
entitlement to judgment as a matter of law by 
demonstrating that no such special relationship 
existed which would give rise to a duty of care to 
the plaintiff individually ... . The evidence 
submitted by the City demonstrated that the 
police officers were performing their general duty 
to the public at large by responding to a call 
regarding a completed crime, and in the course of 
the investigation, made no promises to the 
plaintiff, in word or action, that gave rise to an 
affirmative duty of care running to the plaintiff 
personally. In opposition, the plaintiff failed to 

raise a triable issue of fact. Philip v Moran, 2015 
NY Slip Op 02742, 2nd Dept 4-1-15 

 
MUNICIPAL LAW/NEGLIGENCE 

  
Town Failed to Show Routine Inspection of Sewer 

System---Summary Judgment in Sewer-Backup Case 
Properly Denied 

  
The Second Department determined the town was not 
entitled to summary judgment in a case alleging the 
failure to maintain the town's sewer system.  The court 
explained the relevant analytical criteria: 
  

A municipality is immune from liability "arising out 
of claims that it negligently designed [a] sewerage 
system" ... . However, a municipality "is not 
entitled to governmental immunity arising out of 
claims that it negligently maintained the sewerage 
system as these claims challenge conduct which 
is ministerial in nature"... . In order for a 
municipality to demonstrate its prima facie 
entitlement to judgment as a matter of law in 
sewer backup cases, the municipality must show 
that it had no " notice of a dangerous condition,'" 
and that "it regularly inspected and maintained 
the subject sewer line" ... . 

  
Here, the defendant Town ..., failed to establish, 
prima facie, that it regularly inspected and 
maintained the subject sewer lines ... . The 
evidence submitted by the Town in support of its 
motion for summary judgment dismissing the 
complaint and all cross claims insofar as asserted 
against it demonstrated that the subject sewer 
lines had not been inspected more recently than 
approximately 19 months prior to the date of the 
sewage backup into the plaintiffs' residence ... . 
Under these circumstances, the Town failed to 
meet its prima facie burden of establishing its 
entitlement to judgment as a matter of 
law. Brandenburg v County of Rockland Sewer 
Dist. #1, State of N.Y., 2015 NY Slip Op 02719, 
2nd Dept 4-1-15 
  

 
MUNICIPAL LAW/NEGLIGENCE/GENERAL 

OBLIGATIONS LAW/GOVERNMENTAL 
IMMUNITY 

  
Plaintiff Struck by Sled---Village Immune from 

Liability Under General Obligations Law 
  
The Second Department determined the lawsuit against 
a village was properly dismissed.  Plaintiff was standing 
at the bottom of a hill when struck by someone who was 
sledding.  The hill had long been used for sledding: 
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The defendant (village) established as a matter of 
law that it was immune from liability pursuant to 
General Obligation Law § 9-103, which applies "to 
private as well as government landowners against 
claims for ordinary negligence brought by 
members of the public who come on their 
property to engage in certain enumerated 
activities where the land is suitable for those 
activities" ..., including undeveloped areas of 
public parks (see Myers v State, 11 AD3d 1020, 
1021). This statute also applies to a person who 
is injured when other individuals engaged in an 
enumerated recreational activity collide with the 
injured plaintiff ... . In opposition, the plaintiff failed 
to raise a triable issue of fact ... . Vannatta v 
Village of Otisville, 2015 NY Slip Op 02469, 
2nd Dept 3-25-15 

  

 
NEGLIGENCE 

  
3/4 Inch Depression Obscured by Puddle of Water 

Not Trivial As a Matter of Law 
  
The Second Department determined Supreme Court 
should not have granted summary judgment to the 
defendant in a slip and fall case.  Plaintiff fell when she 
stepped in a depression which was filled with 
water.  Defendant argued the 3/4 inch depression was 
trivial and Supreme Court agreed.  The Second 
Department explained the "trivial defect" analytical 
criteria and noted that plaintiff had alleged the area was 
poorly lit: 
  

"[W]hether a dangerous or defective condition 
exists on the property of another so as to create 
liability depends on the peculiar facts and 
circumstances of each case and is generally a 
question of fact for the jury" ... . "Property owners 
may not be held liable for trivial defects, not 
constituting a trap or nuisance, over which a 
pedestrian might merely stumble, stub his or her 
toes, or trip" ... . "[T]here is no minimal dimension 
test' or per se rule that a defect must be of a 
certain minimum height or depth in order to be 
actionable" ..., and "a mechanistic disposition of a 
case based exclusively on the dimension of the . . 
. defect is unacceptable" ... . To determine 
whether a defect is trivial as a matter of law, a 
court must examine "the facts presented, 
including the width, depth, elevation, irregularity 
and appearance of the defect along with the time, 
place and circumstance' of the injury" ... . "A 
condition that is ordinarily apparent to a person 
making reasonable use of his or her senses may 
be rendered a trap for the unwary where the 
condition is obscured or the plaintiff is distracted" 
... . Tesoriero v Brinckerhoff Park, LLC, 2015 
NY Slip Op 01938, 2nd Dept 115 

Proof of General Cleaning Procedures Not Sufficient 
for Summary Judgment to Defendant in a Slip and 

Fall Case 

  
In a slip and fall case, reversing Supreme Court, the 
Second Department explained (once again) that proof of 
general cleaning procedures (as opposed to proof when 
the area in question was last inspected or cleaned) is not 
sufficient to warrant summary judgment to the 
defendant: 

  
A defendant who moves for summary judgment in 
a slip-and-fall case has the initial burden of 
making a prima facie showing that it did not 
create the hazardous condition which allegedly 
caused the fall, and did not have actual or 
constructive notice of that condition for a sufficient 
length of time to discover and remedy it ... . To 
meet their burden on the issue of lack of 
constructive notice, the defendants were required 
to offer some evidence as to when the accident 
site was last cleaned or inspected prior to the 
injured plaintiff's fall ... . "Mere reference to 
general cleaning practices, with no evidence 
regarding any specific cleaning or inspection of 
the area in question, is insufficient to establish a 
lack of constructive notice" ... . Here, the affidavit 
of the Safety and Security Manager for the 
subject IKEA store, which was submitted in 
support of the defendants' motion, only provided 
information about the store's general cleaning and 
inspection procedures concerning the 
promenade, and did not show when the subject 
area had last been inspected or cleaned prior to 
the happening of the accident ... . Thus, the 
defendants failed to establish, prima facie, that 
they lacked constructive notice of the allegedly 
dangerous condition ... . Furthermore, the 
defendants failed to establish, prima facie, that 
the alleged condition was too trivial to be 
actionable, or was open and obvious and not 
inherently dangerous as a matter of law. Barris v 
One Beard St., LLC, 2015 NY Slip Op 02083, 
2nd Dept 3-18-15 

  
 
NYC Abutting-Property-Owners Not Responsible for 

Defects in Sidewalk Tree Wells/City Did Not Have 
Written Notice of Defect in Tree Well Where Plaintiff 

Fell 

  
The Second Department noted that NYC abutting-
property-owners are not liable for the condition of tree 
wells within the sidewalk.  Here the city had not received 
notice of a defect in the tree well where plaintiff fell, 
therefore summary judgment was granted to the city: 

  
A tree well does not fall within the applicable 
Administrative Code definition of "sidewalk" and, 
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thus, "section 7-210 does not impose civil liability 
on property owners for injuries that occur in city-
owned tree wells" ... . * * * 

  
"A municipality that has adopted a prior written 
notice law' cannot be held liable for a defect 
within the scope of the law absent the requisite 
written notice, unless an exception to the 
requirement applies" ... . The Court of Appeals 
has recognized two exceptions to this rule: (1) 
where the locality created the defect or hazard 
through an affirmative act of negligence; and (2) 
where a special use confers a special benefit 
upon the locality ... . The affirmative creation 
exception is "limited to work by the City that 
immediately results in the existence of a 
dangerous condition" ... . 
  
In order to hold the City liable for injuries resulting 
from defects in tree wells in City-owned 
sidewalks, a plaintiff must demonstrate that the 
City has received prior written notice of the defect 
or that an exception to the prior written notice 
requirement applies (see Administrative Code of 
City of NY § 7-201[c][2]...). Donadio v City of 
New York, 2015 NY Slip Op 02093, 2nd Dept 3-
18-15 

  
  

Plaintiff Could Not Demonstrate Cause of Her Fall 
Without Resorting to Speculation 

  
The Second Department determined summary judgment 
was properly granted to the defendant in a slip and fall 
case because the plaintiff could not identify the case of 
her fall: 

  
"Ordinarily, a defendant moving for summary 
judgment in a trip-and-fall case has the burden of 
establishing that it did not create the hazardous 
condition that allegedly caused the fall, and did 
not have actual or constructive notice of that 
condition for a sufficient length of time to discover 
and remedy it. However, a defendant can make 
its prima facie showing of entitlement to judgment 
as a matter of law by establishing that the plaintiff 
cannot identify the cause of his or her fall without 
engaging in speculation" ... . 

  
"[A] plaintiff's inability to identify the cause of the 
fall is fatal to the cause of action, because a 
finding that the defendant's negligence, if any, 
proximately caused the plaintiff's injuries would be 
based on speculation" ... . "Where it is just as 
likely that some other factor, such as a misstep or 
a loss of balance, could have caused a slip and 
fall accident, any determination by the trier of fact 
as to causation would be based upon sheer 
conjecture" ... . 

  
Here, the defendants established their prima facie 
entitlement to judgment as a matter of law by 
submitting a transcript of the plaintiff's deposition 
testimony, which demonstrated that the plaintiff 
could not identify the cause of her fall without 
resorting to speculation ... . Mitgang v PJ 
Venture HG, LLC, 2015 NY Slip Op 02101, 2nd 
Dept 3-18-15 

  
  

"Wheel Stop" Is Open and Obvious 

  
The First Department determined a "wheel stop" in a 
parking lot, over which plaintiff tripped, was open and 
obvious: 

  
Defendants established their entitlement to 
judgment as a matter of law in this action where 
plaintiff was injured when she tripped and fell over 
a wheel stop in defendants' parking lot in the early 
evening. Defendants submitted evidence showing 
that the wheel stop was an open and obvious 
condition and not inherently dangerous ... . The 
evidence demonstrated that the wheel stop's 
placement had been approved by the local zoning 
board, the parking lot lights had been set to turn 
on at 4:00 p.m., the lights were inspected daily 
and found to be in good condition on the following 
day, and there had been no prior complaints 
about the wheel stop or inadequate lighting. 

  
In opposition, plaintiff failed to raise a triable issue 
of fact. Her claim that an optical illusion created 
by inadequate lighting made the wheel stop less 
visible is insufficient to raise a triable issue of fact, 
as her testimony established that she was looking 
toward her car at the time of the accident ... . 
Moreover, a photograph marked at her deposition 
reveals that the portion of the curb on which 
plaintiff allegedly tripped was near a light post ... . 
Plaintiff's affidavit in which she claimed to have 
been unable to see the surface of the parking lot 
and wheel stop directly contradicts her earlier 
testimony and raises only a feigned issue of fact 
... . Abraido v 2001 Marcus Ave., LLC, 2015 NY 
Slip Op 02204, 1st Dept 3-19-15 

  
  
Question of Fact Whether Nonowner Occupied and 

Controlled Premises Where Plaintiff Fell 

  
The Third Department determined there were questions 
of fact whether a nonowner of a premises, 68 Weibel 
Avenue, occupied and controlled the premises such that 
a duty to use reasonable care re: the condition of the 
premises arose. The owner of the property (third-party 
defendant) is the father of two sisters who operate 
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defendant business across the street at 75 Weibel 
Avenue.  There was testimony that defendant business 
also occupied and controlled the area where plaintiff 
slipped on ice at 68 Weibel Avenue: 

  
A nonowner who occupies or controls premises 
has a duty to exercise reasonable care regarding 
the condition of the premises ... . The boundaries 
of occupancy and extent of control are typically 
addressed in a written agreement, and may also 
be established or modified by a course of conduct 
... . The absence of a written agreement creates a 
situation ripe for factual issues regarding relevant 
rights and responsibilities to the premises ... . 

  
Here, there was no written agreement between 
defendant and third-party defendant regarding the 
premises. Defendant and third-party defendant 
had a close familial relationship, and it does not 
appear from the record that there was even an 
oral agreement specifically delineating their rights 
and responsibilities. In light of the absence of any 
agreement, defendant's conduct regarding the 
premises is particularly pertinent. Plaintiff testified 
that, although defendant had a retail store across 
the road at 75 Weibel Avenue, he was directed by 
defendant to make deliveries at the 68 Weibel 
Avenue shop. He recalled that an owner or an 
employee of defendant was always present at 
such address when he made a delivery. While 
there were other businesses that used the parking 
lot at 68 Weibel Avenue, plaintiff stated that there 
were never vehicles directly in front of defendant's 
shop other than a vehicle of an employee/owner 
of defendant. He parked at such location in front 
of the shop when making deliveries and was so 
parked on the date of his accident. A freestanding 
sign for defendant's business was located outside 
the building at 68 Weibel Avenue and in the 
vicinity where plaintiff parked. We agree with 
Supreme Court that, under the circumstances, 
there are triable issues of fact as to whether 
defendant exercised control over the pertinent 
part of the 68 Weibel Avenue 
premises. Contreras v Randi's Enter., LLC, 
2015 NY Slip Op 02165, 3rd Dept 3-19-15 

  
 

Evidence of General Cleaning Practices, As 
Opposed to Evidence When the Area of the Slip and 

Fall Was Last Inspected and Cleaned, Is Not 
Sufficient to Demonstrate the Absence of 

Constructive Notice of the Dangerous Condition 
  
The Second Department determined the lessee's motion 
for summary judgment in a slip and fall case was 
properly denied.  The lessee, Ban Do, was responsible 
for snow and ice removal in the area of the fall.  In 
support of its motion for summary judgment, Ban Do 

presented only evidence of its general cleaning practices 
and did not specifically demonstrate when the area was 
last inspected and cleaned. Therefore Ban Do was 
unable to demonstrate the absence of constructive 
notice of the icy condition: 
  

Ban Do failed to make a prima facie showing that 
it lacked constructive notice of the ice condition 
alleged by the plaintiff. Ban Do failed to present 
evidence establishing when it had last cleaned or 
inspected the area of the walkway where the 
plaintiff slipped and fell, relative to the time of the 
accident ... . The affidavit of Ban Do's principal 
established nothing more than Ban Do's general 
cleaning practices in relation to the walkway at 
the rear entrance to its store, which was 
insufficient to demonstrate that it lacked 
constructive notice of the ice condition on which 
the plaintiff allegedly slipped and fell ... . Sartori v 
JP Morgan Chase Bank, N.A., 2015 NY Slip Op 
03516, 2nd Dept 4-29-15 

 
NEGLIGENCE/ASSUMPTION OF THE RISK 

  
Spectator Watching People Sledding Assumed the 

Risk of Being Struck 
  
The Fourth Department determined plaintiff assumed the 
risk of injury when she stood at the bottom of a hill to 
watch people sledding down the hill.  The court noted 
that in a suit against participants in a sport, a spectator is 
held to have assumed the risks inherent in the activity, 
including the risk of being struck: 
  

To establish the defense, "a defendant must show 
that [the] plaintiff was aware of the defective or 
dangerous condition and the resultant risk, 
although it is not necessary to demonstrate that 
[the] plaintiff foresaw the exact manner in which 
his [or her] injury occurred" ... . ... [I]n a suit 
against participants in [an applicable activity], a 
spectator generally will be held to have assumed 
the risks inherent in the [activity], including the 
specific risk of being struck' " ... . For instance, it 
has been held that a spectator at a baseball game 
assumes the risk of being struck by a foul ball ... . 

  
Here, we similarly conclude that, by standing on 
the side of the hill while watching other people 
sledding, plaintiff assumed the risk of being struck 
by a sled. Savage v Brown, 2015 NY Slip Op 
03638, 4th Dept, 5-1-15 
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NEGLIGENCE/ASSUMPTION OF THE 
RISK/EDUCATION-SCHOOL LAW 

  
Hockey Player Assumed Risk of Having His Bare 
Foot Stepped on in the Locker Room by a Player 

Wearing Skates 

  
The Fourth Department determined plaintiff, a varsity 
hockey player, had assumed the risk of having his bare 
foot stepped on in the locker room by a player who was 
still wearing his hockey skates: 

  
"The assumption of risk doctrine applies where a 
consenting participant in sporting and amusement 
activities is aware of the risks; has an 
appreciation of the nature of the risks; and 
voluntarily assumes the risks' " ... . By engaging in 
such an activity, a participant "consents to those 
commonly appreciated risks which are inherent in 
and arise out of the nature of the sport generally 
and flow from such participation" ... . "The 
question of whether the consent was an informed 
one includes consideration of the participant's 
knowledge and experience in the activity 
generally" ... . 

  
Initially, we reject plaintiff's contention that 
assumption of the risk does not apply because he 
was no longer playing hockey at the time of his 
injury. It is undisputed that the accident "occurred 
in a designated athletic or recreational venue" 
and that the activity at issue "was sponsored or 
otherwise supported by the [school district] 
defendant[s]" ... "[T]he assumption [of risk] 
doctrine applies to any facet of the activity 
inherent in it" ... . * * * 

  
"As a general rule, participants properly may be 
held to have consented, by their participation, to 
those injury-causing events which are known, 
apparent or reasonably foreseeable 
consequences of the participation" ... . 
"[A]wareness of risk is not to be determined in a 
vacuum [but] . . . is, rather, to be assessed 
against the background of the skill and 
experience of the particular plaintiff" ... . "[I]t is not 
necessary to the application of assumption of risk 
that the injured plaintiff have foreseen the exact 
manner in which his or her injury occurred, so 
long as he or she is aware of the potential for 
injury of the mechanism from which the injury 
results" ... . Litz v Clinton Cent. Sch. Dist., 2015 
NY Slip Op 02239, 4th Dept 3-20-15 

  
  
 
  

Cheerleader Assumed the Risk of Practicing with an 
Injured Teammate 

  
The Fourth Department determined plaintiff's daughter 
assumed the risk of practicing with a teammate who had 
a sprained ankle.  It was alleged that the injured 
teammate, because of the injury, held on to plaintiff's 
daughter too long before throwing her into the air, which 
in turn caused plaintiff's daughter to be injured: 

  
It is well settled that, "by engaging in a sport or 
recreational activity, a participant consents to 
those commonly appreciated risks [that] are 
inherent in and arise out of the nature of the sport 
generally and flow from such participation" ... . We 
have previously held that cheerleading is the type 
of athletic endeavor to which the doctrine of 
assumption of the risk applies ... . That doctrine 
does not, however, shield defendants from liability 
for exposing participants to unreasonably 
increased risks of injury ... . * * * 

  
We agree with defendant that the daughter's 
practicing with the teammate while knowing that 
the teammate had an injured ankle is analogous 
to a cheerleader practicing without a mat ..., or to 
an athlete playing on a field that is in less than 
perfect condition ... . We therefore conclude that 
defendant established as a matter of law that this 
action is barred by the doctrine of assumption of 
risk, and plaintiff failed to raise an issue of fact ... 
. Jurgensen v Webster Cent. Sch. Dist., 2015 
NY Slip Op 02377, 4th Dept 3-20-15 

  
 

NEGLIGENCE/CIVIL 
PROCEDURE/CONTRACT LAW 

  
No Liability to Third Party Stemming from Contract 

to Install a Sign 
  
The Second Department determined the plaintiff's 
verdict in a slip and fall case was properly set 
aside.  Plaintiff tripped on a sign that had fallen and was 
covered by snow.  The evidence did not demonstrate the 
sign company (Everlast) "launched an instrument of 
harm" so as to trigger tort liability in favor of a third party 
arising from a contract.  The analytical criteria were 
explained: 
  

" [A] contractual obligation, standing alone, will 
generally not give rise to tort liability in favor of a 
third party'" ... . The Court of Appeals has 
recognized three exceptions to this rule ..., only 
one of which is pertinent to this case. Under that 
exception, a party who enters into a contract to 
render services may be liable in tort to a third 
party "where the contracting party, in failing to 
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exercise reasonable care in the performance of 
his duties, launche[s] a force or instrument of 
harm'" ... . 

  
Here, there was no rational process by which the 
jury could have found that Everlast launched a 
force or instrument of harm ... . In that respect, 
there was no direct evidence that Everlast was 
negligent in installing the sign seven months 
before the accident. Further, there was no rational 
process by which the jury could have found in 
favor of the plaintiff based upon circumstantial 
evidence, since the plaintiff failed, as a matter of 
law, to demonstrate that it was "more likely or 
more reasonable that the alleged injury was 
caused by the defendant's negligence than by 
some other agency" ... . Robinson v Limoncelli, 
2015 NY Slip Op 02745, 2nd Dept 4-1-15 

  
 
 

NEGLIGENCE/CIVIL PROCEDURE/MEDICAL 
MALPRACTICE/RES IPSA LOQUITUR 

  
The Jury Should Have Been Instructed on the Res 
Ipsa Loquitur Doctrine---Infection Developed After 

Injection 

  
The Second Department determined plaintiff's motion to 
set aside the verdict should have been granted because 
the jury should have been instructed on the res ipsa 
loquitur doctrine.  Plaintiff developed an infection after a 
cortisone injection.  There was expert testimony that 
such an infection would not develop if standard 
procedures had been followed: 

  
Under appropriate circumstances, the evidentiary 
doctrine of res ipsa loquitur may be invoked to 
allow the factfinder to infer negligence from the 
mere happening of an event (see Restatement 
[Second] of Torts § 328D). "Res ipsa loquitur, a 
doctrine of ancient origin ..., derives from the 
understanding that some events ordinarily do not 
occur in the absence of negligence" ... . "In 
addition to this first prerequisite, plaintiff must 
establish, second, that the injury was caused by 
an agent or instrumentality within the exclusive 
control of defendant and, third, that no act or 
negligence on the plaintiff's part contributed to the 
happening of the event ... . Once plaintiff satisfies 
the burden of proof on these three elements, the 
res ipsa loquitur doctrine permits the jury to infer 
negligence from the mere fact of the occurrence" 
... . Moreover, "expert testimony may be properly 
used to help the jury bridge the gap' between its 
own common knowledge, which does not 
encompass the specialized knowledge and 
experience necessary to reach a conclusion that 
the occurrence would not normally take place in 

the absence of negligence, and the common 
knowledge of physicians, which does .. . 

  
Here, the plaintiff presented expert testimony that 
a MRSA infection from an injection does not occur 
if the podiatrist adheres to the accepted standard 
of care. Bernard v Bernstein, 2015 NY Slip Op 
02084, 2nd Dept 3-18-15 

  
 

NEGLIGENCE/CONTRACT 
LAW/INDEMNIFICATION/ELEVATORS 

  
Contractual-Indemnification Cross Claim by Building 
Owners Against the Elevator Maintenance Company 
Should Not Have Been Dismissed---Relevant Criteria 

Explained 
  
The Second Department determined the building owners 
failed to demonstrate they did not have constructive 
notice of the defect in the elevator door which caused 
plaintiff's injury. The denial of the owners' motion for 
summary judgment was therefore proper.  Supreme 
Court erred, however, when it denied defendants' motion 
for summary judgment on the owners' contractual-
indemnification cross claim.  The contract with the 
elevator maintenance company, Dunwell, provided the 
company would indemnify the building owners for 
damages that did not arise solely and directly out of the 
owners' negligence. Dunwell failed to raise a question of 
fact about whether the owners had actual knowledge of 
the defect and whether the injury arose "solely and 
directly" from the owners' negligence. With regard to 
indemnification, the court wrote: 
  

A party's right to contractual indemnification 
depends upon the specific language of the 
relevant contract ... . The promise to indemnify 
should not be found unless it can be clearly 
implied from the language and purpose of the 
entire agreement and the surrounding 
circumstances ... . Under the full-service elevator 
maintenance contract at issue here, Dunwell 
assumed responsibility for the maintenance, 
repair, inspection, and servicing of the elevators, 
including the electrical systems or devices that 
operated the opening and closing of the elevator 
doors. Dunwell also agreed to indemnify the 
building defendants for any claim arising out of 
the performance of its work, regardless of 
whether it was negligent in its performance, 
unless the claim arose "solely and directly out of" 
the building defendants' negligence. Goodlow v 
724 Fifth Ave. Realty, LLC, 2015 NY Slip Op 
03501, 1st Dept 4-29-15 
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NEGLIGENCE/EDUCATION-SCHOOL 
LAW/NEGLIGENT SUPERVION OF 

STUDENTS 
  

Question of Fact Whether Board of Education Liable 
for Negligent Supervision of Violent Student 

  
The Second Department determined questions of fact 
existed re: whether the school had notice of a student's 
propensity for violent behavior.  The student allegedly 
held plaintiff partially outside a fourth-floor window at the 
school. The court noted that the city was not a proper 
party to the suit: 
  

"Schools are under a duty to adequately 
supervise the students in their charge and they 
will be held liable for foreseeable injuries 
proximately related to the absence of adequate 
supervision" ... . "In determining whether the duty 
to provide adequate supervision has been 
breached in the context of injuries caused by the 
acts of fellow students, it must be established that 
school authorities had sufficiently specific 
knowledge or notice of the dangerous conduct 
which caused injury; that is, that the third-party 
acts could reasonably have been anticipated" ... . 
Actual or constructive notice to the school of prior 
similar conduct generally is required, and "an 
injury caused by the impulsive, unanticipated act 
of a fellow student ordinarily will not give rise to a 
finding of negligence" ... . A plaintiff also must 
establish that the alleged breach of the duty to 
provide adequate supervision was a proximate 
cause of the injuries sustained ... . 

  
Here, in support of their motion for summary 
judgment, the defendants failed to establish, 
prima facie, that the Board of Education lacked 
sufficiently specific knowledge or notice of the 
dangerous conduct that caused the injury ... . The 
defendants' motion papers reflect the existence of 
triable issues of fact as to whether the Board of 
Education had knowledge of the offending 
student's dangerous propensities arising from his 
involvement in other altercations with classmates 
in the recent past ... . Thus, the defendants failed 
to demonstrate their prima facie entitlement to 
judgment as a matter of law dismissing the cause 
of action sounding in negligent supervision insofar 
as asserted against the Board of 
Education.  Mathis v Board of Educ. of City of 
New York, 2015 NY Slip Op 02459, 2nd Dept 3-
25-15 

 

 
 
 

NEGLIGENCE//EDUCATION-SCHOOL LAW/ 
NEGLIGENT SUPERVISION OF 

STUDENTS/NEGLIGENT SUPERVISION 
AND TRAINING OF 

EMPLOYEES/EMPLOYMENT 
LAW/RESPONDEAT SUPERIOR 

  
Allegations of Abuse of a Student by a School Bus 

Monitor Raised Questions of Fact Re: Negligent 
Supervision of the Student, Negligent Supervision 

and Training of the Monitor, and Whether the 
Monitor Was Acting Within the Scope of Her 

Employment 
  
The Second Department, reversing Supreme Court, 
determined the defendant school district's motion for 
summary judgment should not have been granted.  The 
complaint alleged a school bus monitor physically and 
mentally abused plaintiffs' son, a student with severe 
mental disabilities.  The court determined the school did 
not establish it was unaware of the monitor's propensity 
for the alleged misconduct (there was evidence of prior 
complaints). For that reason, the causes of action for 
negligent supervision of plaintiffs' son and negligent 
supervision and training of the monitor should not have 
been dismissed. The court further determined the school 
did not demonstrate the actions taken by the monitor 
were within the scope of her employment, so the cause 
of action for negligent supervision and training of the 
monitor was viable.  The court noted that a negligent 
supervision and training cause of action would be 
precluded if the employee were shown to have acted 
within the scope of her employment, but suit under a 
"respondeat superior" theory would be possible: 
  

Schools have a duty to adequately supervise the 
students in their care, and may be held liable for 
foreseeable injuries proximately related to the 
absence of adequate supervision ... . The 
standard for determining whether the school has 
breached its duty is to compare the school's 
supervision and protection to that of a parent of 
ordinary prudence placed in the same situation 
and armed with the same information ... . Where 
the complaint alleges negligent supervision due to 
injuries related to an individual's intentional acts, 
the plaintiff generally must demonstrate that the 
school knew or should have known of the 
individual's propensity to engage in such conduct, 
such that the individual's acts could be anticipated 
or were foreseeable ... . 

  
Contrary to the Supreme Court's determination, 
the school defendants failed to establish, prima 
facie, that the school district had no specific 
knowledge or notice of [the monitor's] propensity 
to engage in the misconduct alleged. *** 
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For the same reason, the Supreme Court erred in 
directing the dismissal of the plaintiffs' second 
cause of action insofar as it alleged negligent 
supervision and training of [the monitor]. A 
necessary element of such causes of action is 
that the employer knew or should have known of 
the employee's propensity for the conduct which 
caused the injury ... . * * * 
  
"Generally, where an employee is acting within 
the scope of his or her employment, the employer 
is liable for the employee's negligence under a 
theory of respondeat superior and no claim may 
proceed against the employer for negligent hiring, 
retention, supervision or training".  ... [T]he school 
defendants did not establish, prima facie, that [the 
monitor] was acting within the scope of her 
employment during the alleged incidents. 
Consequently, the plaintiffs were not precluded 
from claiming that the school district was 
negligent in its supervision and training of [the 
monitor]. Timothy Mc. v Beacon City School 
Dist., 2015 NY Slip Op 02942, 2nd Dept 4-8-15 

 
 

NEGLIGENCE/EMERGENCY 
DOCTRINE/VEHICLE ACCIDENT 

  
Pre-Discovery Motion for Summary Judgment 

Should Have Been Granted---Defendant Bus Driver's 
Affidavit Explained the Collision Was the Result of 

His Reaction to an Emergency and Plaintiff 
Submitted No Alternate Factual Account 

  
The First Department, over a dissent, determined that 
pre-discovery summary judgment dismissing the 
complaint against the Metropolitan Transportation 
Authority (MTA) (stemming from a bus-car collision) 
should have been granted.  The bus driver's affidavit 
stated that when a van suddenly jumped a guard rail and 
entered his lane of travel, he veered to the left to avoid 
the van and collided with the vehicle in which plaintiff, 
who was asleep, was riding. Even though the MTA's 
motion was made before the bus driver had been 
deposed, summary judgment, applying the emergency 
doctrine, was deemed appropriate because plaintiff 
submitted no alternate factual account: 
  

The emergency doctrine applies in situations 
where an actor is confronted with a sudden or 
unexpected circumstance, not of the actor's own 
making, that leaves little or no time for thought, 
deliberation, or consideration to weigh alternative 
courses of conduct ... . The existence of an 
emergency and the reasonableness of a party's 
response to it ordinarily present questions of fact 
warranting the denial of summary judgment ... . 
Where, however, a driver presents sufficient 
evidence that he or she did not contribute to the 

creation of the emergency situation, that his or 
her actions were reasonable under the 
circumstances, and that there is otherwise no 
opposing evidentiary showing sufficient to raise a 
legitimate question of fact, summary judgment 
may be granted ... . Speculation concerning the 
possible accident-avoidance measures of a 
defendant faced with an emergency is not 
sufficient to defeat summary judgment ... . Green 
v Metropolitan Transp. Auth. Bus Co., 2015 NY 
Slip Op 02897, 1st Dept 4-7-15 

 
 

NEGLIGENCE/EVIDENCE/"MISSING 
WITNESS" JURY INSTRUCTION 

  
Failure to Give the "Missing Witness" Jury 

Instruction Required Reversal of Defense Verdict---
Criteria Explained 

  
The Second Department reversed a defense verdict in a 
slip and fall case. Chinsamy, the owner and operator of 
the defendant business which abutted the sidewalk 
where plaintiff slipped and fell, did not testify at trial.  He 
had given a deposition about his knowledge of the 
condition of the sidewalk, which was read to the jury by 
plaintiff's counsel.  Plaintiff's request for the missing 
witness jury instruction should not have been 
denied.  Plaintiff was entitled to the instruction even 
though Chinsamy's deposition testimony was placed in 
evidence. The court explained the relevant "missing 
witness charge" criteria: 
  

A missing witness charge "instructs a jury that it 
may draw an adverse inference based on the 
failure of a party to call a witness who would 
normally be expected to support that party's 
version of events. . . The preconditions for this 
charge, applicable to both criminal and civil trials, 
may be set out as follows: (1) the witness's 
knowledge is material to the trial; (2) the witness 
is expected to give noncumulative testimony; (3) 
the witness is under the control' of the party 
against whom the charge is sought, so that the 
witness would be expected to testify in that party's 
favor; and (4) the witness is available to that 
party" ... . 

  
Under the circumstances, and considering 
Chinsamy's unexplained failure to appear and 
testify at trial, the Supreme Court should have 
granted the plaintiff's request for a missing 
witness charge ... . In this regard, we note that the 
plaintiff's use of Chinsamy's deposition testimony 
does not constitute a waiver of her right to request 
a missing witness charge... . Alli v Full Serv. 
Auto Repair, LLC, 2015 NY Slip Op 03308, 2nd 
Dept 4-22-15 
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NEGLIGENCE/EVIDENCE/HEARSAY/ 
ADMISSIONS IN HOSPITAL 

RECORDS/SEAT BELT DEFENSE/"MISSING 
WITNESS" JURY INSTRUCTION 

  
  
Admissions In Hospital Records Which Contradicted 

Plaintiff's Trial Testimony Properly Admitted/Seat 
Belt Defense Should Not Have Been Submitted to 

the Jury---Insufficient Foundation/"Missing Witness" 
Jury-Instruction Request Not Supported by a 

Showing the Testimony Would Be "Material" and 
"Noncumulative" 

  
The Second Department determined the plaintiff's 
admission, contained in the hospital records, that he was 
not wearing a seat belt at the time of the collision was 
properly admitted at trial.  Although the statement was 
not relevant to diagnosis or treatment, it was admissible 
because it contradicted plaintiff's trial testimony (plaintiff 
testified he was wearing a seat belt at the time of the 
accident). However, Supreme Court should not have 
submitted the seat belt defense to the jury because there 
was no foundational testimony explaining precisely how 
wearing a seat belt would have minimized plaintiff's 
injuries.  The Second Department also noted plaintiff's 
request for a missing witness jury instruction was 
properly denied because there was no showing the 
witness would have provided material, noncumulative 
testimony: 
  

A hearsay entry in a hospital record is admissible 
under the business records exception to the 
hearsay rule only if the entry is germane to the 
diagnosis or treatment of the patient ... . However, 
if the entry is inconsistent with a position taken by 
a party at trial, it is admissible as an admission by 
that party, even if it is not germane to diagnosis or 
treatment, as long as there is "evidence 
connecting the party to the entry" ... . At trial, the 
plaintiff testified that he was using a seat belt at 
the time of the accident. The hospital records 
containing the challenged entries clearly indicated 
that the plaintiff was the source of the information 
contained therein ... . Accordingly, the challenged 
entries were properly admitted into evidence. 

  
Although the Supreme Court properly declined to 
redact the hospital record as requested by the 
plaintiff, the court nonetheless erred in submitting 
the seat belt defense to the jury, since the 
defendants failed to demonstrate, by competent 
evidence, that the plaintiff's injuries would have 
been minimized had he been wearing a seat belt 
at the time of the accident ... . At trial, both of the 
plaintiff's treating physicians testified in general 
terms that use of a seat belt can reduce the risk of 
injury. This evidence was insufficient to satisfy the 
defendants' burden of proof ... . Robles v 

Polytemp, Inc., 2015 NY Slip Op 03341, 2nd 
Dept 4-22-15 

 
 

NEGLIGENCE/HIGHWAY 
DESIGN/GOVERNMENTAL IMMUNITY 

  
Criteria for Negligent Highway Design Explained---

Qualified Immunity Is Part of the Analysis of Liability 
  
The Third Department explained the analytical criteria 
associated with allegations of negligent highway design, 
including qualified immunity. Here it was alleged that a 
rock outcropping obscured on-coming traffic and the 
measures taken by the state to reduce the hazard were 
inadequate.  The case was dismissed because the 
plaintiff was unable to demonstrate the highway-design 
problems constituted the proximate cause of the 
collision: 
  

"[I]n the field of traffic design engineering, 
[defendant] is accorded a qualified immunity from 
liability arising out of a highway planning decision. 
. . . Under this doctrine of qualified immunity, a 
governmental body may be held liable when its 
study of a traffic condition is plainly inadequate or 
there is no reasonable basis for its traffic plan. 
Once [defendant] is made aware of a dangerous 
traffic condition it must undertake reasonable 
study thereof with an eye toward alleviating the 
danger" ... . If defendant's response to an 
identified hazard is unreasonably delayed, 
defendant must demonstrate either that the delay 
"was necessary in order to study and formulate a 
reasonable safety plan, that the delay was itself 
part of a considered plan of action taken on the 
advice of experts, or that the delay stemmed from 
a legitimate ordering of priorities with other 
projects based on the availability of funding" ... . 

  
Although the parties continue to debate whether, 
consistent with the foregoing principles, 
defendant's response to the acknowledged 
hazard was adequate and, further, whether the 
documented delay in cutting back the offending 
outcropping was unreasonable, these issues 
need not detain us. Assuming, without deciding, 
that defendant's efforts in this regard indeed were 
inadequate and/or unreasonably delayed, thereby 
establishing that defendant was negligent, 
claimant failed to demonstrate that such 
negligence was the proximate cause of 
decedent's accident. Graff v State of New York, 
2015 NY Slip Op 01847, 3rd Dept 3-5-15 
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NEGLIGENCE/LANDLORD-TENANT 
  

Out-of-Possession Landlord Not Liable---Criteria 
Described 

  
The Second Department determined summary judgment 
should have been granted to the out-of-possession 
landlords and explained the applicable law. Plaintiff's leg 
went through the roof of landlords' building: 

  
"An out-of-possession landlord can be held liable 
for injuries that occur on its premises only if the 
landlord has retained control over the premises 
and if the landlord is contractually or statutorily 
obligated to repair or maintain the premises or 
has assumed a duty to repair or maintain the 
premises by virtue of a course of conduct" ... . 
Here, the building defendants established, prima 
facie, that I Bldg and Surfside were out-of-
possession landlords with no contractual 
obligation by submitting the lease, which 
obligated the tenant to maintain the premises and 
make all structural and nonstructural repairs ... . 
Although I Bldg and Surfside retained a right to 
enter the premises, the plaintiff failed to raise a 
triable issue of fact as to whether the allegedly 
dangerous condition on the premises violated an 
applicable statutory provision sufficient to impose 
liability upon them ... . The plaintiff did not 
contend that the building defendants assumed a 
duty to repair the premises by virtue of a course 
of conduct. Martin v I Bldg Co., Inc., 2015 NY 
Slip Op 02100, 2nd Dept 3-18-15 

 
Criteria for Liability for Lead Paint Exposure 

Described 
  
Reversing Supreme Court, the Second Department 
determined defendants in a lead paint case failed to 
demonstrate they did not have notice of the dangerous 
condition.  The court explained the relevant criteria: 
  

Under New York common law, a landowner "has 
a duty to maintain his or her premises in a 
reasonably safe condition" ... . "[I]n order for a 
landlord to be held liable for injuries resulting from 
a defective condition upon the premises, the 
plaintiff must establish that the landlord had actual 
or constructive notice of the condition for such a 
period of time that, in the exercise of reasonable 
care, it should have been corrected" ... . 
Constructive notice of a hazardous lead-based 
paint condition may be established by proof "that 
the landlord (1) retained a right of entry to the 
premises and assumed a duty to make repairs, 
(2) knew that the apartment was constructed at a 
time before lead-based interior paint was banned, 
(3) was aware that paint was peeling on the 
premises, (4) knew of the hazards of lead-based 

paint to young children, and (5) knew that a young 
child lived in the apartment" ... . Greene v Mullen, 
2015 NY Slip Op 02729, 2nd Dept 4-1-15 
  
  

Tenant Has Duty to Keep Premises Reasonably Safe 
  
The Second Department noted that a tenant (TJX) has 
an obligation to keep the premises safe even if the 
landlord agreed in the lease to keep the premises in 
good repair.  Here it was alleged that water dripping from 
a fire escape resulted in an icy area on the abutting 
sidewalk where plaintiff fell: 
  

"A tenant has a common-law duty to remove 
dangerous or defective conditions from the 
premises it occupies, even though the landlord 
may have explicitly agreed in the lease to 
maintain the premises and keep them in good 
repair" ... . Here, TJX failed to establish, prima 
facie, that it had no duty to maintain the fire 
escape in a reasonably safe condition ... . Sellitti 
v TJX Cos., Inc., 2015 NY Slip Op 02748, 2nd 
Dept 4-1-15 

  

 
NEGLIGENCE/LANDLORD-

TENANT/ASSAULT ON LANDLORD'S 
PREMISES 

  
Landlord Failed to Demonstrate Assault on Tenant 

Was Not Foreseeable---Landlord's Summary 
Judgment Motion Properly Denied 

  
The Second Department determined Supreme Court 
properly denied landlord's motion for summary judgment 
in an action stemming from an assault on a tenant at the 
landlord's premises.  The assault took place when the 
lone security guard took his regular lunch break, leaving 
the premises unguarded. The defendant did not 
demonstrate a lack of notice of the same or similar 
criminal conduct and therefore failed to demonstrate the 
assault was not foreseeable: 
  

A landlord is not the insurer of the safety of its 
tenants ... . Nevertheless, landlords have a duty 
to take reasonable precautions to protect tenants 
and visitors from foreseeable harm, including 
foreseeable criminal conduct by third parties ... . 
To establish that criminal acts were foreseeable, 
the criminal conduct at issue must be shown to be 
reasonably predictable based on the prior 
occurrence of the same or similar criminal activity 
at a location sufficiently proximate to the subject 
location ... . 

  
Here, on its motion for summary judgment, [the 
landlord] failed to establish, prima facie, that it 
lacked notice of the same or similar criminal 
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activity occurring on the premises. Karim v 89th 
Jamaica Realty Co., L.P., 2015 NY Slip Op 
03329, 2nd Dept 4-22-15 

 
NEGLIGENCE/LEGAL MALPRACTICE 

  
Failure to Link Specific Monetary Loss to Acts or 
Omissions of the Attorneys Required Dismissal 

  
The Second Department determined plaintiff's legal 
malpractice action should have been dismissed because 
the plaintiff did not demonstrate a specific monetary loss 
was proximately caused by the negligence of the 
attorneys. Plaintiff alleged the attorneys failed to ensure 
that a note, guarantee and mortgage were enforceable 
against Nina, who disaffirmed liability on the ground of 
legal incapacity: 

  
In an action to recover damages for legal 
malpractice, a plaintiff must demonstrate that the 
attorney failed to exercise the ordinary reasonable 
skill and knowledge commonly possessed by a 
member of the legal profession and that the 
attorney's breach of this duty proximately caused 
the plaintiff to sustain actual and ascertainable 
damages ... . To establish causation, the plaintiff 
must show that he or she would have prevailed in 
the underlying action or would not have incurred 
any damages, "but for the attorney's negligence" 
... . 

  
...The plaintiff failed to demonstrate the amount it 
could or would have collected if the note, the 
guaranty, and mortgage had been enforceable 
against Nina ... . In addition, the plaintiff failed to 
demonstrate that it was unable to recover the 
amounts due under the note by other legal means 
available to it under the terms of the note and 
guaranty, or that it was unable to obtain equitable 
relief from Nina even after she disaffirmed liability 
on the ground of legal incapacity (see 
Restatement [Second] of Contracts § 14, 
Comments b, c; see also Restatement of 
Restitution § 139). Since the plaintiff failed to 
demonstrate the extent to which it would have 
been unable to enforce the note and the guaranty 
after it was disavowed by Nina, and the precise 
extent to which it would have been able to recover 
had the note, the guaranty, and the mortgage 
been enforceable against her, the plaintiff failed to 
establish, prima facie, that any negligence on the 
part of [the attorneys] was a proximate cause of 
actual and ascertainable damages ... . Quantum 
Corporate Funding, Ltd. v Ellis, 2015 NY Slip 
Op 02104, 2nd Dept 3-18-15 

  
  
  

NEGLIGENCE/LEGAL 
MALPRACTICE/APPEALS 

  
Sufficient Factual Allegations of Malpractice Not 

Made/Denial of Motion to Reargue Appealable as of 
Right Because the Merits Were Dealt with By the 

Motion Court 

  
The Third Department, in affirming the dismissal of a 
legal malpractice complaint, determined that the fact that 
the motion court dealt with the merits of a motion to 
reargue while denying it rendered the denial appealable 
as of right: 

  
As a general proposition, "no appeal lies from the 
denial of a motion to reargue" ... . Where, 
however, the court actually addresses the merits 
of the moving party's motion, we will deem the 
court to have granted reargument and adhered to 
its prior decision — notwithstanding language in 
the order indicating that reargument was denied 
... . Accordingly, Supreme Court's April 2013 
order is appealable as of right (see CPLR 5701 
[a] [2] [viii]...). * * * 

  
To survive defendants' motion to dismiss, it was 
incumbent upon plaintiff to, among other things, 
"plead specific factual allegations establishing 
that but for counsel's deficient representation, 
there would have been a more favorable outcome 
to the underlying matter" ... , i.e., an earlier — and 
successful — award of partial summary judgment 
on the issue of liability. This plaintiff failed to 
do.Rodriguez v Jacoby & Meyers, LLP, 2015 
NY Slip Op 02151, 3rd Dept 3-19-15 

  
 

 NEGLIGENCE/LEGAL 
MALPRACTICE/CONTINUOUS 

REPRESENTATION DOCTRINE/CIVIL 
PROCEDURE/STATUTE OF LIMITATIONS 

  
Question of Fact Re: Whether the "Continuous 
Representation Doctrine" Tolled the Three-Year 

Statute of Limitations in a Legal Malpractice Action 
  
The Second Department determined plaintiff had raised 
a question of fact re: whether the three-year statute of 
limitations in a legal malpractice action was tolled by the 
continuous representation doctrine. The court explained 
the doctrine as follows: 
  

The three-year limitations period applicable to 
causes of action to recover damages for legal 
malpractice "may be tolled by the continuous 
representation doctrine where there is a mutual 
understanding of the need for further 
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representation on the specific subject matter 
underlying the malpractice claim" ... . "For the 
doctrine to apply, there must be clear indicia of an 
ongoing, continuous, developing, and dependent 
relationship between the client and the attorney" 
... . " One of the predicates for the application of 
the doctrine is continuing trust and confidence in 
the relationship between the parties'" ... . Beroza 
v Sallah Law Firm, P.C., 2015 NY Slip Op 
01913, 2nd Dept 3-11-15 

 
 

NEGLIGENCE/MEDICAL MALPRACTICE 
  

Question of Fact Whether Unidentified Nurse Used 
Excessive Force In Assisting a Birth Procedure 

  
The Third Department determined there was a question 
of fact whether a nurse employed by defendant hospital 
engaged in an act of independent negligence by using 
excessive force during a birth procedure resulting in a 
fractured skull.  Therefore the hospital's motion for 
summary judgment was properly denied: 
  

Plaintiffs commenced this action against various 
defendants including, as relevant to this appeal, 
Bellevue and defendant Ellis Hospital (hereinafter 
collectively referred to as defendants) alleging, 
among other things, that the unidentified nurse 
employed by defendants who assisted [the 
attending physician] applied excessive force to 
the child's head causing his injuries. Defendants 
moved for summary judgment dismissing the 
complaint against them contending that they were 
not liable since [the physician] was not their 
employee and their nurse allegedly acted at her 
request and under her supervision. Supreme 
Court denied the motion and defendants now 
appeal. 

  
"It is well settled that, in general, a hospital may 
not be held vicariously liable for the malpractice of 
a private attending physician who is not an 
employee, and may not be held concurrently 
liable unless its employees committed 
independent acts of negligence or the attending 
physician's orders were contraindicated by normal 
practice such that ordinary prudence required 
inquiry into the correctness of the attending 
physician's orders" ... . [The physician] testified 
that she could not remember who assisted her by 
attempting to flex the child's head and, although 
she acknowledged that she would usually ask a 
nurse to push "from below" as she "reach[ed] 
from above," she could not recall whether she 
had requested or instructed anyone to assist her 
during this particular procedure. Trifiletti v 
Cheon-Lee, 2015 NY Slip Op 01856, 3rd Dept 

3-5-15  

Questions of Fact Raised Whether Plaintiff's Infant-
Daughter's Physical and Mental Deficiencies Were 
Caused by Inadequate Medical Treatment Prior to 

and During Birth, Despite Indications Plaintiff's 
Daughter Was Born Healthy 

  
The First Department, in a full-fledged opinion by Justice 
Acosta, reversed Supreme Court and denied 
defendant's motion for summary judgment in a medical 
malpractice case.  The First Department laid out in great 
detail the plaintiff-mother's experts' opinions about the 
causes of the her infant-daughter's (Kailen's) mental and 
physical deficiencies and determined questions of fact 
had been raised about the adequacy of medical 
treatment prior to and during Kailen's birth, in spite of 
indications of Kailen's good health at the time of birth: 
  

A defendant in a medical malpractice action 
establishes prima facie entitlement to summary 
judgment by showing that in treating the plaintiff, 
he or she did not depart from good and accepted 
medical practice, or that any such departure was 
not a proximate cause of the plaintiff's alleged 
injuries ... . Once a defendant meets that burden, 
the plaintiff must rebut the prima facie showing via 
medical evidence attesting that the defendant 
departed from accepted medical practice and that 
such departure was a proximate cause of the 
injuries alleged ... . 

  
Generally, "the opinion of a qualified expert that a 
plaintiff's injuries were caused by a deviation from 
relevant industry standards would preclude a 
grant of summary judgment in favor of the 
defendants" ... . To defeat summary judgment, 
the expert's opinion "must demonstrate the 
requisite nexus between the malpractice allegedly 
committed' and the harm suffered" ... . 

  
Here, in opposition to defendant's motion for 
summary judgment, plaintiff raised triable issues 
of fact as to both departure from good and 
accepted medical practice and causation. * * * 
  
Contrary to defendant's assertion, plaintiff's 
medical evidence was sufficient to defeat 
summary dismissal of the complaint. Defendant's 
argument that plaintiff's experts failed to rebut its 
contention that, in the absence of any signs or 
symptoms of permanent neurological injury at or 
near the time of Kailen's birth, there is no medical 
basis for connecting her current condition with the 
"circumstances of the labor and delivery," is 
unavailing. Dr. Adler's assertions that brain 
injuries at the time of birth can be diagnosed 
based on observations over time contradict 
defendant's contention. In addition, a report 
prepared by Dr. Joseph Carfi, dated March 21, 
2012, based on his physical examination of 
Kailen, and medical records, including those from 
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defendant and the Center for Congenital 
Disorders, notes that Kailen was diagnosed at the 
Center for Congenital Disorders on May 23, 1996, 
when she was five months old, with microcephaly, 
and mild developmental delay. By 2012, she 
suffered significant mental retardation with 
developmental delays and lack of age appropriate 
personal independence. Her impairments are 
permanent and preclude her from living alone as 
an adult. Thus, although Kailen had excellent 
Apgar scores and otherwise appeared normal at 
birth, plaintiff nonetheless raised triable issues of 
fact as to causation ... . Anyie B. v Bronx 
Lebanon Hosp., 2015 NY Slip Op 02576. 1st 
Dept 3-26-15 
  

 
Summary Judgment Properly Granted to Hospital---
Criteria for Hospital Liability for Treatment by a Non-

Employee Explained 
  
The Third Department determined summary judgment 
was properly granted to the hospital (AOMC) because 
plaintiff (Hoad) was treated by her private physician 
(Dolkart) and there was no indication hospital staff was 
negligent in following the doctor's orders: 
  

...[G]enerally, a hospital is not liable for the 
negligence of independent physicians except on a 
theory of ostensible or apparent agency ... . Put 
differently, a hospital may be liable "where the 
hospital's words or conduct communicated to a 
third-party patient give rise to the appearance and 
belief that the agent-independent physician 
possesses authority to act on behalf of the 
hospital" ... . As the proponent of summary 
judgment, AOMC "bore the initial burden of 
establishing that [Hoad] sought care from a 
specific physician rather than from [AOMC] 
generally" ... . Here, AOMC's Vice President of 
Medical Affairs submitted an affidavit wherein he 
explained that Dolkart was not an employee, but a 
tenant with admitting privileges at AOMC. The 
record confirms that when Hoad was transferred 
from the emergency room, she consented to a 
transfer into Dolkart's care at AOMC, not to 
AOMC generally. In response, no facts or 
admissible evidence were presented to establish 
that Hoad reasonably believed that Dolkart was 
AOMC's employee. We therefore discern no basis 
for imposing liability based upon a theory of 
ostensible agency ... . 

  
We further find no basis for the infant's claims 
against AOMC based on the actions of its 
professional staff. Generally, a hospital is 
insulated from liability "when its professional staff 
follows the orders of private physicians selected 
by the patient" ... . An exception to this general 
rule exists "where the hospital staff knows that the 

doctor's orders are so clearly contraindicated by 
normal practice that ordinary prudence requires 
inquiry into the correctness of the orders" ... . 
Here, AOMC met its burden through the 
submission of an affirmation by ... an 
obstetrician. Hoad v Dolkart, 2015 NY Slip Op 
02831, 3rd Dept 4-2-15 

  
 

NEGLIGENCE/MEDICAL 
MALPRACTICE/CONCURRENT LIABILITY 

  
  
Hospital Employees, Working With a Non-Employee 

Attending Physician, Were Not Independently 
Negligent and Were Not Asked to Follow Orders 

Which Were Contrary to Normal Practice---Summary 
Judgment Dismissing Complaint Against Hospital 

Should Have Been Granted 
  
The Second Department determined defendant hospital 
(Good Samaritan) was entitled to summary judgment 
dismissing the complaint. The hospital was not 
concurrently liable re: conduct of a non-employee 
attending physician (Schneider) because there was no 
showing hospital employees acted negligently 
independently or followed orders made by the attending 
physician which were contrary to normal practice: 
  

"In general, a hospital may not be held vicariously 
liable for the malpractice of a private attending 
physician who is not an employee, and may not 
be held concurrently liable unless its employees 
committed independent acts of negligence" ... . 
"However, a hospital can be held concurrently 
liable with a private attending physician if its 
employees commit independent acts of 
negligence or the attending physician's orders are 
contraindicated by normal practice" ... . Here, the 
evidence submitted by Good Samaritan 
established, prima facie, that there were no 
independent acts of medical judgment on the part 
of Good Samaritan or its employees apart from 
following the orders of Schneider, who was the 
plaintiff's private attending physician. Nor were 
Schneider's orders contraindicated by normal 
practice, such that ordinary prudence required 
inquiry into the correctness of those 
orders. Tomeo v Beccia, 2015 NY Slip Op 
03350, 2nd Dept 4-22-15 
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NEGLIGENCE/MEDICAL 
MALPRACTICE/MUNICIPAL LAW/LATE 

NOTICE OF CLAIM 
  

Plaintiff Was Properly Allowed to File a Late Notice 
of Claim---Criteria Explained 

  
The Second Department determined plaintiff was 
properly allowed to file a late notice of claim in a medical 
malpractice action.  Plaintiff's baby died in utero days 
after the plaintiff had gone to the hospital complaining of 
decreased fetal movement and was assured all was 
well. Plaintiff asked the hospital repeatedly for the 
autopsy report, beginning shortly after the baby died. 
The autopsy report was finally provided many months 
later.  Within a few days of receiving the autopsy report, 
the plaintiff sought permission to file a late notice of 
claim. The Second Department noted that the hospital 
had acquired actual notice of the substance of the claim 
within 90 days (demonstrated by the medical records), 
plaintiff's inability to gain access to the autopsy report 
was a reasonable excuse for the delay, and the hospital 
was not prejudiced by the six-month delay because 
witnesses remained available and there was no showing 
memories had faded: 
  

In determining whether to grant an application for 
leave to serve a late notice of claim or to deem a 
late notice of claim timely served nunc pro tunc, 
the court must consider all relevant 
circumstances, including whether (1) the public 
corporation acquired actual knowledge of the 
essential facts constituting the claim within 90 
days after the claim arose or a reasonable time 
thereafter, (2) the claimant demonstrated a 
reasonable excuse for the failure to serve a timely 
notice of claim, and (3) the delay would 
substantially prejudice the public corporation in its 
defense on the merits (see General Municipal 
Law § 50-e[5]..). "While the presence or the 
absence of any one of the factors is not 
necessarily determinative, whether the 
municipality had actual knowledge of the essential 
facts constituting the claim is of great importance" 
... . "A petition for leave to serve a late notice of 
claim is addressed to the sound discretion of the 
court" ... . * * * 

  
...[T]he petitioner made a sufficient showing that 
HHC had actual knowledge of the essential facts 
constituting her claims within 90 days of accrual 
or within a reasonable time thereafter. "In medical 
malpractice cases, when the medical records 
themselves contain facts that detail both the 
procedures used and the claimant's injuries, and 
suggest that the relevant public corporation may 
be responsible for those injuries, the public 
corporation will be held to have had actual 
knowledge of the essential facts constituting the 

claim" ... . The Supreme Court noted that the 
petition would have been stronger had she 
submitted an expert affirmation in support of it, 
but the court nonetheless concluded that the 
basic facts underlying the malpractice claims 
could be gleaned from the petitioner's medical 
records. We agree. Matter of Rojas v New York 
City Health & Hosps. Corp., 2015 NY Slip Op 
02975, 2nd Dept 4-8-15 

 
  

NEGLIGENCE/MEDICAL 
MALPRACTICE/RES IPSA 

LOQUITUR/EVIDENCE 
  

Plaintiff Properly Relied on the Doctrine of Res Ipsa 
Loquitur to Survive Summary Judgment 

  
The Third Department determined plaintiff had raised a 
question of fact under the doctrine of res ipsa 
loquitur.  After shoulder surgery plaintiff experienced 
numbness and was unable to flex his index finger and 
thumb.  There was general agreement the injury was the 
result of specified nerve damage but either the 
anesthesia-procedure or the surgery could have caused 
it. The Third Department noted that plaintiff's expert 
could not be deemed unqualified as to one of treating 
physicians simply because he was not a specialist in the 
same field as that treating physician: 
  

"Ordinarily, a plaintiff asserting a medical 
malpractice claim must demonstrate that the 
doctor deviated from acceptable medical practice, 
and that such deviation was a proximate cause of 
the plaintiff's injury" ... . "Where the actual or 
specific cause of an accident is unknown, under 
the doctrine of res ipsa loquitor a jury may in 
certain circumstances infer negligence merely 
from the happening of an event and the 
defendant's relation to it" ... . "In a multiple 
defendant action in which a plaintiff relies on the 
theory of res ipsa loquitur, a plaintiff is not 
required to identify the negligent actor [and] [t]hat 
rule is particularly appropriate in a medical 
malpractice case . . . in which the plaintiff has 
been anesthetized" ... . Elements of res ipsa 
loquitur are: "[f]irst, the event must be of a kind 
that ordinarily does not occur in the absence of 
someone's negligence; second, it must be caused 
by an agency or instrumentality within the 
exclusive control of the defendant; and third, it 
must not have been due to any voluntary action or 
contribution on the part of the plaintiff" ... . Frank 
v Smith, 2015 NY Slip Op 02827, 3rd Dept 4-2-
15 
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NEGLIGENCE/MEDICAL 
MALPRACTICE/RESPONDEAT 

SUPERIOR/EMPLOYMENT LAW/CIVIL 
PROCEDURE/MOTION TO SET ASIDE A 

VERDICT/POST-TRIAL MOTION FOR 
JUDGMENT DISMISSING COMPLAINT 

  
Although the Doctor Was Employed by the Hospital, 

His Employment Did Not Encompass His Medical 
Practice---Therefore the Hospital Was Not Liable for 
the Doctor's Medical Malpractice Under the Doctrine 
of Respondeat Superior/$6.8 Million Verdict Against 

the Doctors Based Upon a Delay in Diagnosing 
Cancer Should Not Have Been Set Aside 

  
The Second Department determined Supreme Court 
properly dismissed the complaint against the hospital in 
a medical malpractice case, but improperly set aside the 
$6.8 million verdict against the doctors.  Plaintiff alleged 
the doctors caused a 13-month delay in the diagnosis of 
cancer, which required her to have extensive surgery 
and reduced her chance of survival.  The suit against the 
hospital was based upon respondeat superior. However 
the employment contract between the doctor, Aloia, and 
the hospital related to duties other than Aloia's treatment 
of patients.  Therefore the complaint against the hospital 
was properly dismissed after trial pursuant to CPLR 
4401. The Second Department determined there was 
sufficient evidence to support plaintiff's allegations and, 
therefore, the verdict against the doctors should 
stand.  "...[T]here was a valid line of reasoning and 
permissible inferences from which the jury could have 
rationally concluded that the physician defendants 
departed from good and accepted medical practice, and 
that the delay in diagnosing the injured plaintiff's cancer 
proximately caused her to have a worsened prognosis or 
decreased 10-year survival rate:" 
  

To be awarded judgment as a matter of law 
pursuant to CPLR 4401, a defendant must show 
that, upon viewing the evidence in the light most 
favorable to the plaintiff, there is no rational basis 
by which the jury could find for the plaintiff against 
the moving defendant" ... . "The doctrine of 
respondeat superior renders an employer 
vicariously liable for a tort committed by an 
employee while acting within the scope of 
employment. The general rule is that an 
employee acts within the scope of his 
employment when he is acting in furtherance of 
the duties owed to the employer and where the 
employer is or could be exercising some degree 
of control, directly or indirectly, over the 
employee's activities" ... . Although the issue is 
usually a factual issue for the jury, "[w]here the 
proof on the issue of control presents no conflict 
in evidence or is undisputed, the matter may 
properly be determined as a matter of law" ... . 

  
Here, there was no real dispute as to the 
employment arrangement between Aloia and [the 
hospital] as set forth in the clear and 
unambiguous employment contract ... . Aloia's 
employment contract permitted him to maintain 
his private practice in endocrinology, as well as 
internal medicine and bone densitometry, outside 
of his employment with [the hospital]. * * * 

  
"A motion for judgment as a matter of law 
pursuant to CPLR . . . 4404 may be granted only 
when the trial court determines that, upon the 
evidence presented, there is no valid line of 
reasoning and permissible inferences which could 
possibly lead rational persons to the conclusion 
reached by the jury upon the evidence presented 
at trial, and no rational process by which the jury 
could find in favor of the nonmoving party" ... . "In 
considering such a motion, the trial court must 
afford the party opposing the motion every 
inference which may properly be drawn from the 
facts presented, and the facts must be considered 
in a light most favorable to the nonmovant'" ... 
. Luna v Spadafora, 2015 NY Slip Op 03134, 
2nd Dept 4-15-15 

 

 
NEGLIGENCE/MEDICAL 

MALPRACTICE/RESPONDEAT 
SUPERIOR/NEGLIGENT 

HIRING/RETENTION 
  

Questions of Fact Whether Hospital Liable for 
Independent Actions of Its Employees Under 

Respondeat Superior and Negligent Hiring/Retention 
Theories 

  
In finding that the hospital's motion for summary 
judgment in a medical malpractice case was properly 
denied, the Second Department explained that the 
hospital can be liable for the independent actions of its 
own employees, despite the involvement of a non-
employee attending physician, under the doctrine of 
respondeat superior, as well as under a negligent 
hiring/retention theory.  The court explained the relevant 
law: 
  

In general, under the doctrine of respondeat 
superior, a hospital may be held vicariously liable 
for the negligence or malpractice of its employees 
acting within the scope of employment, but not for 
negligent treatment provided by an independent 
physician, as when the physician is retained by 
the patient himself ... . Thus, "a hospital may not 
be held liable for injuries suffered by a patient 
who is under the care of a private attending 
physician chosen by the patient where the 
resident physicians and nurses employed by the 
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hospital merely carry out the orders of the private 
attending physician, unless the hospital staff 
commits independent acts of negligence or the 
attending physician's orders are contraindicated 
by normal practice" ... . A hospital may also be 
liable on a negligent hiring and/or retention theory 
to the extent that its employee committed an 
independent act of negligence outside the scope 
of employment, where the hospital was aware of, 
or reasonably should have foreseen, the 
employee's propensity to commit such an act... 
.  Seiden v Sonstein, 2015 NY Slip Op 03517, 
1st Dept 4-29-15 
 

  
NEGLIGENCE/MUNICIPAL LAW 

  
Prior Written Notice Requirement Does Not Apply 

When It Is Alleged the Municipality Created the 
Dangerous Condition 

  
The Second Department noted that the "written notice of 
a dangerous condition" pre-requisite for municipal 
liability does not apply when it is alleged the municipality 
created the dangerous condition: 
  

A municipality that has enacted or is subject to a 
prior written notice statute, such as Village Law § 
6-628 or CPLR 9804, may not be subjected to 
liability for injuries caused by a defective or 
dangerous condition that comes within the ambit 
of those laws, such as an alleged defective 
boardwalk ..., unless it has received written notice 
of the defect, or an exception to the written notice 
requirement applies ... . The only two recognized 
exceptions to the prior written notice requirement 
are where the municipality created the defect 
through an affirmative act of negligence, or where 
the defect resulted from a special use of the 
property by the municipality which conferred a 
special benefit on it ... . Moreover, "the affirmative 
negligence exception is limited to work by the 
[municipality] that immediately results in the 
existence of a dangerous condition'" ... . 

  
Where, as here, the plaintiff expressly asserted in 
the complaint or a bill of particulars that the 
municipality created the defective condition by an 
affirmative act of negligence, the municipality, in 
order to make a prima facie showing in support of 
a motion for summary judgment, must 
demonstrate that it did not create the condition ... 
. Joyce v Village of Saltaire, 2015 NY Slip Op 
01925, 2nd Dept 3-11-15 
  
  
  

Criteria for Amendment of Notice of Claim and 
Serving a Late Notice of Claim Explained (Not Met 

Here) 
  
The Second Department determined plaintiff's motion to 
amend his notice of claim and has motion to serve a late 
notice of claim were properly denied.  The criteria for 
both motions were explained: 
  

A notice of claim may be amended only to correct 
good faith and nonprejudicial technical mistakes, 
omissions, or defects, not to substantively change 
the nature of the claim ,,, . The proposed 
amendments to the notice of claim added events 
that were not described in the original notice of 
claim and asserted a new claim relating to the 
operator of the bus ... . Such amendments are not 
technical in nature and are not permitted as late-
filed amendments to a notice of claim under 
General Municipal Law § 50-e(6) ... . ... 

  
Among the factors to be considered in 
determining whether to extend the time to serve a 
notice of claim are (1), in particular, whether the 
public corporation acquired actual knowledge of 
the essential facts constituting the claim within 90 
days after it arose or a reasonable time thereafter, 
(2) whether the claimant demonstrated a 
reasonable excuse for the delay in serving the 
notice of claim, (3) whether the claimant was an 
infant, or mentally or physically incapacitated, and 
(4) whether the delay substantially prejudiced the 
public corporation in defending on the merits ... . 
  
The plaintiff failed to submit evidence establishing 
that the Transit Authority had actual knowledge of 
the new facts within 90 days of the incident or a 
reasonable time thereafter. Priant v New York 
City Tr. Auth., 2015 NY Slip Op 01933, 2nd 
Dept 3-11-15 

  
 County Has a Duty to Protect Jail Inmates from the 

Foreseeable Assaults by Other Inmates 

  
The Fourth Department explained the law concerning 
when a municipality may be liable for an assault by one 
inmate (in county jail) upon another.  The court also 
noted that, absent a local law to the contrary, the county 
may not be held vicariously liable for the actions of the 
county sheriff or sheriff's deputies: 

  
We agree with plaintiff ... that the court erred in 
granting defendant's motion and dismissing the 
complaint in its entirety on the ground that it owed 
no duty of care to plaintiff, who was being held in 
jail on a pending criminal charge at the time of the 
assaults. It is well settled that "[a] municipality 
owes a duty to inmates in correctional facilities to 
safeguard them from foreseeable assaults [by] 
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other inmates" ... . "[T]his duty does not render 
the municipality an insurer of inmate safety, and 
negligence cannot be established by the mere 
occurrence of an inmate assault . . . Rather, the 
scope of the [municipality's] duty to protect 
inmates is limited to risks of harm that are 
reasonably foreseeable' " ... . We therefore modify 
the order... by ... reinstating that part of the first 
cause of action alleging that defendant breached 
the duty it owed to plaintiff to protect him from 
foreseeable assaults committed by other 
inmates.Villar v County of Erie, 2015 NY Slip 
Op 02229, 4th Dept 3-20-15 

 
 

Questions of Fact Re: Whether Municipality Created 
the Dangerous Condition Thereby Negating the 

Written-Notice Requirement 
  
The Second Department determined questions of fact 
existed whether the village created the dangerous 
sidewalk condition, thereby eliminating the written-notice 
prerequisite to a lawsuit: 
  

A municipality that has enacted a prior written 
notice statute may not be subjected to liability for 
injuries caused by a defective condition in a 
sidewalk unless it either has received written 
notice of the defect or an exception to the written 
notice requirement applies ... . Recognized 
exceptions to the prior written notice requirement 
exist where the municipality has created the 
defect through its affirmative negligence, or where 
a special use of the property has conferred a 
special benefit upon the municipality ... . The 
affirmative negligence exception is limited to work 
done by a municipality that immediately results in 
the existence of a dangerous condition ... . 

  
Where, as here, the plaintiffs alleged in their 
complaint that the Village created a defect by an 
affirmative act of negligence, the Village, in order 
to establish its prima facie entitlement to judgment 
as a matter of law, must demonstrate that it did 
not create the condition ... . The Village failed to 
do so. Monaco v Hodosky, 2015 NY Slip Op 
02735, 2nd Dept 4-1-15 
  

  
Written Notice Prerequisite to Suit Against County 

Did Not Apply to Plaintiff's Being Struck by a Traffic 
Signal Cable While Walking on a Sidewalk 

  
The Second Department determined the written notice 
requirement for liability did not apply.  Plaintiff alleged 
she felt an electric shock and was struck by an cable as 
a nearby traffic signal was being worked on: 
  

...[T]he plaintiff was not required to show that they 
received prior written notice of the alleged 

condition pursuant to Nassau County 
Administrative Code § 12-4.0(e). This provision 
requires prior written notice of any defective or 
dangerous "sidewalk, street, highway, parking 
field, stairway, walkway, ramp, driveway, bridge, 
culvert, curb or gutter." Here, the condition that 
allegedly caused the injury is an electrical 
condition involving a traffic signal, or a traffic 
signal box and related cable. The subject Nassau 
County Administrative Code provision does not 
require prior written notice of that condition ... 
. Moreno v County of Nassau, 2015 NY Slip Op 
02736, 2nd Dept 4-1-15 
  
  

Defect Properly Deemed Trivial as a Matter of Law 
  
The Second Department determined a 1/2 inch 
depression was properly deemed trivial as a matter of 
law: 
  

Generally, the issue of whether a dangerous or 
defective condition exists depends on the facts of 
each case, and is a question of fact for the jury ... 
. However, property owners may not be held 
liable for trivial defects, not constituting a trap or 
nuisance, over which a pedestrian might merely 
stumble, stub his or her toes, or trip ... . In 
determining whether a defect is trivial as a matter 
of law, the court must examine all of the facts 
presented, "including the width, depth, elevation, 
irregularity and appearance of the defect along 
with the time, place and circumstance' of the 
injury" ... . 

  
* * * The evidence submitted by the moving 
parties—including the plaintiff's testimony 
describing the depression in the asphalt abutting 
the metal plate as being one-half inch deep—
established that the alleged defect was trivial as a 
matter of law and did not possess the 
characteristics of a trap or nuisance, and 
therefore, was not actionable... . Palladino v City 
of New York, 2015 NY Slip Op 02737, 2nd Dept 
4-1-15 
  
  

Despite Absence of Written Notice of the Dangerous 
Condition, There Was a Question of Fact Whether 

the Village Created the Dangerous Condition by Its 
Snow-Removal/Whether the Condition Was Open 

and Obvious Speaks Only to Comparative 
Negligence 

  
The Second Department determined there was a 
question of fact whether the municipality created the 
dangerous sidewalk-condition by its snow-removal 
efforts.  The fact that the condition was open and 
obvious raised only a comparative-fault issue. So, 
despite the absence of written notice (to the village) of 
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the dangerous condition, Supreme Court properly denied 
the village's motion for summary judgment: 
  

Where, as here, a municipality has enacted a 
prior written notice law, it may not be subjected to 
liability for injuries caused by a defect or a 
dangerous condition which comes within the 
ambit of the law unless it has received written 
notice of the alleged defect or dangerous 
condition prior to the occurrence of the subject 
accident, or an exception to the written notice 
requirement applies ... . "Recognized exceptions 
to the prior written notice requirement exist where 
the municipality created the defect or hazard 
through an affirmative act of negligence, or where 
a special use confers a special benefit upon it" ... 
. 

  
Here, the Village established its prima facie 
entitlement to judgment as a matter of law by 
demonstrating that it did not receive prior written 
notice of the snow and ice upon which the infant 
plaintiff slipped and fell, as required by section 
116-1(D) of the Code of the Village of 
Hempstead. However, the defendant raised a 
triable issue of fact as to whether the snow and 
ice condition upon which the infant plaintiff slipped 
was created by the Village's snow removal efforts 
... . Lopez-Calderone v Lang-Viscogliosi, 2015 
NY Slip Op 03505, 1st Dept 4-29-15 
  
  

Although the Town Code Imposes a Duty on 
Abutting Property Owners to Keep Sidewalks in 

Good Repair, It Does Not Impose Tort Liability On 
Abutting Property Owners for a Violation of that 

Duty 
  
The Second Department determined summary judgment 
in favor of the town and the abutting property owners in 
a sidewalk slip and fall case was properly granted.  The 
property owners, the Schoenfelds, demonstrated they 
did not create the dangerous condition (a raised 
sidewalk flag) and did not subject the sidewalk to a 
"special use."  The town demonstrated it did not have 
written notice of the defect. With respect to the potential 
liability of an abutting property owner, the court 
explained that, although the town code imposed a duty 
on property owners to keep abutting sidewalks in good 
repair, it did not impose tort liability on property owners 
for a violation of that duty: 
  

"Generally, liability for injuries sustained as a 
result of negligent maintenance of or the 
existence of dangerous and defective conditions 
to public sidewalks is placed on the municipality 
and not the abutting landowner" ... . "An abutting 
owner or lessee will be liable to a pedestrian 
injured by a dangerous condition on a public 
sidewalk only when the owner or lessee either 

created the condition or caused the condition to 
occur because of a special use, or when a statute 
or ordinance places an obligation to maintain the 
sidewalk on the owner or the lessee and 
expressly makes the owner or the lessee liable for 
injuries caused by a breach of that duty" ... . Here, 
in support of their motion, the Schoenfelds 
demonstrated, prima facie, that they did not make 
special use of the sidewalk adjacent to their 
home. The Schoenfelds also demonstrated, prima 
facie, that they did not negligently create the 
condition of the raised sidewalk flag through 
negligent sidewalk repair. Further, while the Code 
of the Town of Hempstead imposes a duty on, 
among others, landowners to keep contiguous 
sidewalks in good and safe repair, it does not 
impose tort liability upon such parties for injuries 
caused by a violation of that duty ... . Maya v 
Town of Hempstead, 2015 NY Slip Op 03507, 
1st Dept 4-29-15 

 
 

NEGLIGENCE/MUNICIPAL LAW/COMMON 
CARRIER/BUSES 

  
Criteria for Common Carrier Liability for Injury 

Caused by a Sudden Stop Explained (Not Met Here) 
  
In affirming the grant of summary judgment to the 
defendant transit authority, the Second Department 
explained the circumstances under which a common 
carrier may be liable for injuries to a passenger caused 
by a sudden stop: 
  

To prevail on a cause of action alleging that a 
common carrier was negligent in stopping a bus, 
a plaintiff must prove that the stop was unusual 
and violent, rather than merely one of the sort of 
'jerks and jolts commonly experienced in city bus 
travel'... . Moreover, a plaintiff may not satisfy that 
burden of proof merely by characterizing the stop 
as unusual and violent ... . There must be 
'objective evidence of the force of the stop 
sufficient to establish an inference that the stop 
was extraordinary and violent, of a different class 
than the jerks and jolts commonly experienced in 
city bus travel and, therefore, attributable to the 
negligence of defendant' ... . In seeking summary 
judgment dismissing the complaint, ... common 
carriers have the burden of establishing, prima 
facie, that the stop was not unusual and violent ... 
.  Alandette v New York City Tr. Auth., 2015 NY 
Slip Op 03113, 2nd Dept 4-15-15 
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NEGLIGENCE/MUNICIPAL LAW/COUNTY 
LAW 

  
Plaintiff, a Pedestrian, Was Injured When a Traffic 

Sign Struck by a Car Broke Off and Hit Her---County 
Owed Plaintiff a Duty to Properly Install the Sign---

Question of Fact Raised Whether Improper 
Installation of a "Break Away" Sign Was a Proximate 

Cause of the Plaintiff's Injuries 
  
The Fourth Department determined the County had a 
duty to properly install traffic signs and that duty 
extended to plaintiff, a pedestrian severely injured when 
a traffic sign broke off and hit her after the sign post was 
struck by a car. The court further determined that a 
question of fact had been raised about whether any 
negligence in installing the sign was a proximate cause 
of plaintiff's injuries: 
  

"The existence and scope of a duty of care is a 
question of law for the courts entailing the 
consideration of relevant policy factors" ... . "[A] 
contractual obligation, standing alone, will 
generally not give rise to tort liability in favor of a 
third party," i.e., a person who is not a party to the 
contract ... . An exception applies where the 
contracting party has " entirely displaced the other 
party's duty to maintain the premises safely' " ... . 
Here, we conclude that the County's duty to 
plaintiff arose from its comprehensive agreement 
with the City inasmuch as, pursuant to that 
agreement, the County has entirely displaced the 
City in fulfilling the City's duty to be responsible 
for traffic signs ... . Specifically, the County had a 
duty to properly reinstall the sign in October 1999, 
including using proper materials, installing the 
sign's post at the appropriate depth in the ground 
on a proper base, and placing the sign at the 
required distance from the roadway. Moreover, 
that duty "extend[ed] to noncontracting 
individuals[, such as nearby pedestrians,] 
reasonably within the zone and contemplation of 
the intended [traffic engineering] services" 
encompassed by the County's agreement with the 
City ... . 
  
..."[I]t is well settled that there may be more than 
one proximate cause of [an] accident" ... . 
...[P]laintiff's ... expert raised an issue of fact ... . 
Plaintiff's expert opined in his opposing affidavit 
that the County improperly installed a breakaway 
signpost and that the accident would not have 
occurred but for that improper installation. 
Plaintiff's expert also opined that the County's 
negligence in installing the sign was a substantial 
factor in causing plaintiff's injuries. Specifically, he 
opined that, had the sign been properly placed, it 
would not have struck plaintiff because its 
placement one foot above the ground created a 

risk that the sign would become a high-flying 
projectile if hit, rather than bending or projecting 
closer to the ground. We conclude that the court 
properly denied the County's motion because the 
submission of conflicting expert opinions 
"present[ed] issues of credibility to be determined 
by the trier of fact" ... . Honer v McComb, 2015 
NY Slip Op 02662, 4th Dept 3-27-15 

 
 

NEGLIGENCE/MUNICIPAL 
LAW/EDUCATION-SCHOOL LAW 

  
Village Not Liable for Failure to Place a Crossing 
Guard at a Particular Intersection---Placement of 

Crossing Guards Is a "Discretionary," Not 
"Ministerial," Government Action---No Liability 

Absent Special Relationship to Plaintiff 
  

Infant plaintiff was struck by a car as he was crossing a 
street after leaving school.  There was no crossing guard 
at the intersection where infant plaintiff was struck, but 
there were crossing guards at nearby intersections.  The 
Second Department determined that the placement of 
crossing guards was a "discretionary," not a "ministerial" 
action.  "[D]iscretionary or quasi-judicial acts involve the 
exercise of reasoned judgment which could typically 
produce different acceptable results whereas a 
ministerial act envisions direct adherence to a governing 
rule or standard with a compulsory result ... ".  The 
municipality (village) was not liable absent a special 
relationship with the infant plaintiff apart from a duty to 
the general public: 
  

"Government action, if discretionary, may not be a 
basis for liability, while ministerial actions may be, 
but only if they violate a special duty owed to the 
plaintiff, apart from any duty to the public in 
general" ... . " [D]iscretionary or quasi-judicial acts 
involve the exercise of reasoned judgment which 
could typically produce different acceptable 
results whereas a ministerial act envisions direct 
adherence to a governing rule or standard with a 
compulsory result'" ... . The assignment of 
crossing guards to intersections falls within the 
definition of a discretionary function ... . 

  
Here, the Village established its prima facie 
entitlement to judgment as a matter of law by 
demonstrating that its actions were discretionary. 
Although the Village had assigned crossing 
guards to certain intersections near the school, its 
decision not to post a crossing guard at the 
subject intersection does not give rise to liability 
on the part of the Village ... . McCants v 
Hempstead Union Free School Dist., 2015 NY 
Slip Op 03136, 2nd Dept 4-15-15 
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NEGLIGENCE/MUNICIPAL 

LAW/GOVERNMENTAL IMMUNITY 
  

No Notice of Claim Requirement for Suit Against 
Sheriff/Sheriff Can Be Liable for Negligently Training 
and Supervising Deputies/Whether Sheriff Entitled to 

Governmental Immunity Cannot Be Decided at the 
Pleading Stage 

  
The Fourth Department determined no notice of claim 
need be filed in an action by an inmate against the 
county sheriff.  The court further determined the sheriff 
has a duty to keep prisoners safe, the sheriff can be 
liable for negligently training and supervising deputies 
who work at the jail, and the factual question whether the 
sheriff is entitled to governmental immunity could not be 
decided at the pleading stage: 

  
Service of a notice of claim upon a public 
corporation is not required for an action against a 
county officer, appointee, or employee unless the 
county "has a statutory obligation to indemnify 
such person under [the General Municipal Law] or 
any other provision of law" (General Municipal 
Law § 50-e [1] [b]) and, here, Erie County has no 
statutory obligation to indemnify defendant. 
Plaintiff "was not required to file a notice of claim 
naming [defendant] in his official capacity prior to 
commencing" an action against defendant ... . 

  
We further conclude that the court erred in 
determining that defendant owed no duty of care 
to plaintiff. Pursuant to Correction Law § 500-c, a 
sheriff has a "duty to receive and safely keep' 
prisoners in the jail over which he has custody" ..., 
and plaintiff's first cause of action is based on an 
alleged violation of that duty to him. A sheriff may 
also be held liable for negligent training and 
supervision of the deputy sheriffs who worked in 
the jail ..., which forms the basis of plaintiff's 
second cause of action. 

  
We reject defendant's contention that the court 
properly determined that he is immune from 
liability because his alleged negligence arises 
from discretionary acts for which he is entitled to 
governmental immunity. In the context of this 
CPLR 3211 motion, the issue whether 
defendant's alleged acts of negligence "were 
discretionary and thus immune from liability is a 
factual question which cannot be determined at 
the pleading stage' " ... . Villar v Howard, 2015 
NY Slip Op 02232, 4th Dept 3-20-15 

 
 
 

NEGLIGENCE/MUNICIPAL 
LAW/GOVERNMENTAL 

IMMUNITY/QUALIFIED IMMUNITY 
  

City Properly Held Liable for Failure to Address 
Excessive Speeding on Road Where Infant Plaintiff 
Was Struck---A Proprietary, Not a Governmental, 

Function Was Involved---The Doctrine of Qualified 
Immunity Did Not Apply Under the Facts 

  
In upholding the jury's finding the city liable for not 
addressing excessive speeding on the road where infant 
plaintiff was struck by a car and seriously injured, the 
Second Department explained the city's liability for 
proprietary versus governmental functions and the 
inapplicability of the qualified immunity doctrine: 
  

When a negligence cause of action is asserted 
against a municipality, the court must first decide 
whether the municipal entity was engaged in a 
proprietary function or was acting in a 
governmental capacity at the time the claim arose 
... . If the municipality's activities are proprietary in 
nature, the municipality is subject to suit under the 
ordinary rules of negligence applicable to 
nongovernmental parties ... . By contrast, if the 
municipality was exercising a nondiscretionary 
governmental function, it will not be held liable 
unless it owed a "special duty" to the injured party 
... . 

  
Here, the plaintiffs alleged, among other things, 
that the City was negligent in that it received 
numerous complaints that vehicles were speeding 
and racing along the entire length of Gerritsen 
Avenue, but completely failed to conduct a proper 
and adequate study of this speeding problem, and 
failed to implement a reasonable plan to control or 
resolve the dangerous condition presented on the 
roadway. Since a municipality's duty to keep its 
roads and highways in a reasonably safe 
condition is proprietary in nature ..., the City's 
contention that it cannot be held liable under the 
plaintiffs' theory absent the existence of a "special 
duty" to the infant plaintiff must be rejected ... .  

  
The City's argument that the causes of action 
asserted against it must be dismissed because it 
is entitled to immunity is also without merit. In the 
field of traffic design engineering, a municipality is 
accorded qualified immunity from liability arising 
out of its highway planning decisions ... . The 
doctrine of qualified immunity, however, will only 
apply where the municipality has conducted a 
study which " entertained and passed on the very 
same question of risk'" ... as was alleged by the 
plaintiff. Indeed, a municipality may be held liable 
if, "after being made aware of a dangerous traffic 
condition, it does not undertake an adequate 
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study to determine what reasonable measures 
may be necessary to alleviate the condition" ... . 
Moreover, after a municipality implements a traffic 
plan, "it is under a continuing duty to review its 
plan in the light of its actual operation'" ... . * * * 
  
Considering the testimony and documentary 
evidence presented, there was a rational process 
by which the jury could have found that the City 
had notice that excessive speeding along the 
length of Gerritsen Avenue created a dangerous 
condition and that the City failed, in response to 
the complaints it received, to conduct a study 
which " entertained and passed on [this] very 
same question of risk'" ... posed by excessive 
speeding along Gerritsen Avenue. As such, the 
doctrine of qualified immunity does not apply ... 
. Turturro v City of New York, 2015 NY Slip Op 
02754, 2nd Dept 4-1-15 

 
  

NEGLIGENCE/MUNICIPAL LAW/HIGHWAY 
DESIGN/EVIDENCE 

  
Negligent Highway Design Not 

Demonstrated/Plaintiff's Amnesia Did Not Excuse 
Submission of Proof of Proximate Cause 

  
The Third Department determined summary judgment 
was properly awarded to county in case alleging 
negligent highway design.  Plaintiff's vehicle left the 
roadway and went down an embankment, incurring 
traumatic brain injury resulting in amnesia re: the 
accident.  The complaint alleged there should have been 
a guide rail where plaintiff's vehicle left the 
road.  However, there was a twenty-foot wide flat area 
between the edge of the road and the embankment. The 
court noted that the plaintiff's amnesia did not excuse 
her from submitting proof of proximate cause: 
  

"Municipalities owe a nondelegable duty to the 
public to construct and maintain their roads in a 
reasonably safe condition" ... . While this duty 
includes providing adequate warning signs and 
guide rails or other barriers in appropriate 
circumstances, a municipality will not be held 
liable for a breach of duty unless the breach 
proximately caused the accident ... . Accordingly, 
to establish a cause of action for negligent 
highway design, plaintiffs were required to provide 
evidentiary facts that could support a finding that 
defendant breached its duty to maintain the road 
in a reasonably safe condition, and that this 
breach was a proximate cause of the accident. * * 
* 
  
Plaintiff's amnesia as to the cause of the accident 
does not excuse her from submitting prima facie 
proof of proximate cause. In a proper case, an 

amnesiac plaintiff may be held to a lesser burden 
of proof as to proximate cause than a party who is 
able to provide an account of events ... . 
However, that doctrine is inapplicable where, as 
here, the defendant has no greater access to the 
underlying facts than the amnesiac plaintiff ... . 
Moreover, even when the doctrine applies, the 
burden remains on the amnesiac plaintiff to 
present prima facie proof of the defendant's 
negligence to permit a jury to base its verdict on 
evidence rather than speculation ... . This burden 
may not be satisfied by "inferences as to 
causation which are based solely upon 
speculation" ... . As plaintiffs neither made an 
evidentiary showing that defendant breached its 
duty to construct and maintain the road in a safe 
condition nor that such a breach proximately 
caused the accident, summary judgment was 
properly granted to defendant on the ground that 
plaintiffs failed to establish a cause of action for 
negligent highway design.  Lindquist v County 
of Schoharie, 2015 NY Slip Op 01852, 3rd Dept 
3-5-15 
 

 
NEGLIGENCE/MUNICIPAL LAW/LATE 

NOTICE OF CLAIM 
  

Application to File Late Notice of Claim Should Have 
Been Granted---Plaintiff Was Incapacitated for 

Months and the City Contributed to the Delay by 
Failing to Respond to Freedom of Information 

Requests 
  
  
Reversing Supreme Court, the First Department 
determined plaintiff's application for leave to file a late 
notice of claim in a slip and fall case should have been 
granted.  Plaintiff was incapacitated by her injuries for 
months and did not unreasonably delay in making the 
application after she retained counsel.  Counsel had 
difficulty determining the owners of the construction site 
in issue, of which the city was one, and the city 
contributed to the delay by failing to respond to plaintiff's 
freedom of information requests: 
  

Under these circumstances, where the City 
contributed to the delay, and the motion was 
made within the one-year and ninety-day statute 
of limitations (see CPLR 217-a; see also General 
Municipal Law § 50-e[5]), the City cannot argue 
that petitioner unduly delayed in making the 
motion, or that it did not acquire essential 
knowledge of the facts underlying petitioner's 
claim within a reasonable time after the expiration 
of the 90-day period for filing a timely notice of 
claim ... . Matter of Rivera v City of New York, 
2015 NY Slip Op 03029, 1st Dept 4-9-15 
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NEGLIGENCE/MUNICIPAL LAW/NOTICE OF 

CLAIM 
  

Failure to State in the Notice of Claim that Defendant 
Created the Icy Condition on the Sidewalk, or that 

the Condition Was the Result of Defendant's 
Negligence, Required Dismissal of the Complaint 

  
The Second Department determined summary judgment 
dismissing the complaint in a slip and fall case was 
appropriate because the notice of claim did not set forth 
the legal theory upon which the suit was based: 
  

A notice of claim which, inter alia, sufficiently 
identifies the claimant, states the nature of the 
claim, and describes the time when, the place 
where, and the manner in which the claim arose, 
is a condition precedent to asserting a tort claim 
against a municipality (see General Municipal 
Law § 50-e[1][a]...). While a claimant need not 
state "a precise cause of action in haec verba in a 
notice of claim" ..., the notice of claim must at 
least adequately apprise the defendant that the 
claimant would seek to impose liability under a 
cognizable theory of recovery ... . Moreover "a 
party may not add a new theory of liability which 
was not included in the notice of claim" ... . Here, 
the defendant established its prima facie 
entitlement to judgment as a matter of law by 
submitting proof that the notice of claim made no 
allegations that the ice patch on which the plaintiff 
slipped and fell was created by its snow removal 
operation, or existed by virtue of its negligence ... 
. Steins v Incorporated Vil. of Garden City, 
2015 NY Slip Op 03149, 2nd Dept 4-15-15 

  

 
NEGLIGENCE/MUNICIPAL LAW/WRITTEN 
NOTICE REQUIREMENT/GOVERNMENT 

IMMUNITY/QUALIFIED IMMUNITY 
  

Cause of Action Based Upon Limited Sight 
Condition (Line of Sight Blocked by Tree) Should 
Have Been Dismissed---No Written Notice of the 

Condition/Cause of Action Based Upon Allegations 
the Town Created the Dangerous Intersection by the 

Painting of Roadway Lines and the Absence of a 
Traffic Control Device Not Subject to the Written 

Notice Requirement/Because There Was No Study of 
the Intersection, the Town Could Not Demonstrate 

Its Entitlement to Qualified Immunity 
  
The plaintiff was injured in a motor vehicle accident at an 
intersection.  The plaintiff sued the town alleging that an 
evergreen tree created a limited sight condition, and 
further alleging the painting of roadway lines and the 
absence of a traffic control device created a dangerous 

condition.  The Second Department determined the 
"limited sight condition" cause of action against the town 
should have been dismissed because there was no 
showing the town had written notice of the problem.  The 
cause of action based upon the roadway lines and the 
absence of a traffic control device properly survived 
dismissal because the written notice requirement does 
not apply to dangerous conditions alleged to have been 
created by the municipality.  The court further held that 
the town's "qualified immunity" defense was not 
demonstrated because there was no showing the town 
relied upon the results of a study addressing the 
conditions at the intersection... :  
  

Supreme Court properly denied that branch of the 
Town's motion which was pursuant to CPLR 
3211(a) to dismiss so much of the complaint as 
alleged that the Town negligently created a 
dangerous condition by painting certain street 
lines and by failing to install appropriate traffic 
control devices at the subject intersection. The 
prior written notice provision of the Town Code 
does not apply to a claim that a municipality 
allegedly created a defect or hazard through an 
affirmative act of negligence ..., such as the 
Town's allegedly negligent act of painting certain 
street lines, or to a claim that the municipality 
failed to provide appropriate traffic control devices 
at an intersection ... . 

  
The Town also failed to establish its prima facie 
entitlement to judgment as a matter of law 
dismissing so much of the complaint as alleged 
that it negligently created a dangerous condition 
by painting certain street lines and by failing to 
install appropriate traffic control devices at the 
subject intersection, based upon the defense of 
qualified immunity. "It has long been held that a 
municipality owe[s] to the public the absolute duty 
of keeping its streets in a reasonably safe 
condition. While this duty is nondelegable, it is 
measured by the courts with consideration given 
to the proper limits on intrusion into the 
municipality's planning and decision-making 
functions. Thus, in the field of traffic design 
engineering, a municipality is accorded a qualified 
immunity from liability arising out of a highway 
planning decision" ... . "However, the doctrine of 
qualified immunity will not apply where the 
municipality has not conducted a study which 
entertained and passed on the very same 
question of risk" ... . Here, the evidence presented 
by the Town failed to establish that it undertook a 
study which entertained and passed on the 
question of risk that is at issue in this case ... 
.Poveromo v Town of Cortlandt, 2015 NY Slip 
Op 02950, 2nd Dept 4-8-15 
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NEGLIGENCE/OUT-OF-POSSESSION 
LANDLORD/LANDLORD-TENANT/CIVIL 

PROCEDURE 
  

Failure to Submit Lease to Show No Contractual 
Obligation to Remove Ice And Snow Precluded 

Summary Judgment to Defendant Out-of-Possession 
Landlord---Evidence First Submitted in Reply Papers 

Properly Not Considered 
  
The Second Department determined defendant out-of-
possession landlord was not entitled to summary 
judgment in a slip and fall case because it did not submit 
the lease and therefore did not demonstrate the absence 
of any obligation to remove ice and snow.  The court 
noted that it could not consider evidence presented for 
the first time in reply papers: 
  

An out-of-possession landlord can be held liable 
for injuries that occur on its premises only if the 
landlord has retained control over the premises 
and if the landlord is contractually or statutorily 
obligated to repair or maintain the premises or 
has assumed a duty to repair or maintain the 
premises by virtue of a course of conduct" ... . 
Here, the plaintiff did not allege that the landlord's 
duty was statutory or based on a course of 
conduct. Thus, to prevail on its motion, 
[defendant] was required to demonstrate, prima 
facie, that it had not retained control over the 
premises, or that it had no contractual duty to 
remove snow and ice from the area where the 
plaintiff allegedly slipped and fell. [Defendant] 
failed to sustain this burden because it failed to 
submit a copy of the lease between it and the 
entity that was the tenant of the subject premises 
at the time of the accident ... .  Poole v MCPJF, 
Inc., 2015 NY Slip Op 03142, 2nd Dept 4-15-15 

 
 

NEGLIGENCE/PROFESSIONAL 
MALPRACTICE/ARCHITECT 

MALPRACTICE/DEFECTIVE BUILDNG 
DESIGN/CONTRACT LAW/DAMAGES 

  
The Breach of Contract Cause of Action Which Was 

Based Upon Clauses Which Merely Stated the 
Common Law Standard of Care for Professionals 
Was Duplicative of the Professional Malpractice 

Cause of Action and Should Have Been 
Dismissed/Proper Measure of Damages for 

Negligent/Defective Building Design Is the Cost of 
Remediation 

  
Plaintiff hospital alleged that the seismic retrofit of one of 
the hospital buildings would not operate as intended and 
sued the architectural firm which designed the retrofit 

under breach of contract and professional malpractice 
theories.  Plaintiff prevailed on both causes of action in a 
non-jury trial. The Third Department determined 
Supreme Court should have dismissed the breach of 
contract cause of action because it was duplicative of 
the professional malpractice cause of action. The only 
relevant clauses in the contract held the architectural 
firm to the common law standard for 
professionals.  Breach of those clauses, therefore, 
duplicated the professional malpractice cause of action. 
The Third Department affirmed the professional 
malpractice verdict and the award of damages, 1.7 
million, which reflected the cost of remediation: 
  

The contract does contain two clauses regarding 
defendant's performance. They provide that 
defendant's "services shall be performed as 
expeditiously as is consistent with professional 
skill and care and the orderly progress of the 
[w]ork," and "shall be provided . . . in a manner 
consistent with the standards of care and skill 
exhibited in its profession for projects of this 
nature, type and degree of difficulty." These 
provisions simply incorporate into the contract the 
common-law standard of care for a professional. 
"Making such ordinary obligations express terms 
of an agreement does not remove the issue [of a 
violation thereof] from the realm of negligence . . 
., nor can it convert a malpractice action into a 
breach of contract action" ... . Inasmuch as a 
breach of contract cause of action based on the 
violation of these particular contract provisions 
would be duplicative of a professional malpractice 
cause of action, Supreme Court should have 
dismissed plaintiff's breach of contract cause of 
action. * * * 
  
We reject defendant's contention that plaintiff's 
proposed amount of damages constitutes 
economic waste. The proper measure of 
damages due to the defective design of a building 
is the cost to remedy the defect, unless such 
amount is "grossly and unfairly out of proportion 
to the good to be attained" by fixing the building ... 
. The defects here were not trivial, but were 
substantial as to the seismic function of the 
building, such that plaintiff was entitled to 
damages in the amount necessary to remediate 
the defects ... .Mary Imogene Bassett Hosp. v 
Cannon Design, Inc., 2015 NY Slip Op 03016, 
3rd Dept 4-9-15 
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NEGLIGENCE/RESPONDEAT 
SUPERIOR/EMPLOYMENT LAW 

  
Criteria for Respondeat Superior (Scope of 
Employment) Liability Succinctly Explained 

  
The Second Department determined summary judgment 
was properly denied to the defendant employer.  The 
employee was test driving a competitor's car in 
connection with his job at a Mercedes dealership when 
the employee was involved in an accident.  The Second 
Department determined the employer failed to 
demonstrate the employee was not acting within the 
scope of his employment at the time of the 
accident.  The court explained the relevant law: 
  

Under the doctrine of respondeat superior, an 
employer can be held vicariously liable for the 
torts committed by an employee acting within the 
scope of the employment" ... . "An act is 
considered to be within the scope of employment 
if it is performed while the employee is engaged 
generally in the business of his [or her] employer, 
or if his [or her] act may be reasonably said to be 
necessary or incidental to such employment" ... . 
"An employer, however, cannot be held 
vicariously liable for its employee's alleged 
tortious conduct if the employee was acting solely 
for personal motives unrelated to the furtherance 
of the employer's business at the time of the 
incident ... . Zwibel v Midway Automotive 
Group, 2015 NY Slip Op 03154, 2nd Dept 4-15-
15 

 
NEGLIGENCE/SIDEWALK DEFECTS (NEW 

YORK CITY) 
  

Owners of Single Family Residence Not Liable for 
Defects in Abutting Sidewalk 

  
In affirming the grant of summary judgment to the 
defendants who owned a single family residence 
abutting the allegedly defective sidewalk where plaintiff 
fell, the Second Department explained the relevant New 
York City law: 
  

[Defendants] demonstrated that they were exempt 
from liability pursuant to Administrative Code of 
the City of New York § 7-210(b) for their alleged 
failure to maintain the sidewalk abutting their 
property by establishing that the subject property 
was a single-family residence, that it was owner 
occupied, and that it was used solely for 
residential purposes (see Administrative Code of 
City of N.Y. § 7-210[b]...).  Further, they 
established, prima facie, that they could not be 
held liable for the plaintiff's alleged injuries under 
common-law principles. 'Absent the liability 
imposed by statute or ordinance, an abutting 

landowner is not liable to a passerby on a public 
sidewalk for injuries resulting from defects in the 
sidewalk unless the landowner either created the 
defect or caused it to occur by special use'... 
. Shneider v City of New York, 2015 NY Slip Op 
03148, 1st Dept 4-15-15 

 
NEGLIGENCE/STRICT PRODUCTS 

LIABILITY/CONTRACT LAW 
  

Manufacturers Responsible for Packaging a Product 
Owed a Duty to Plaintiff Injured When the Packaging 

Failed Under Negligence, Strict Products Liability 
and Contractual Theories 

  
Plaintiff was injured when the packaging of a product 
failed. The product was manufactured pursuant to a 
contract between plaintiff's employer and one 
manufacturer, ABS. ABS contracted with a second 
manufacturer, Keystone, to nickel-plate the 
product.  Both manufacturers were responsible for 
aspects of the product's packaging.  The Fourth 
Department determined that the manufacturers' motions 
for summary judgment were properly denied. Both owed 
a duty to plaintiff under negligence and strict products 
liability theories. In addition, ABS owed a duty to the 
plaintiff as a third-party beneficiary of the contract with 
plaintiff's employer. And Keystone owed a contractual 
duty to the plaintiff as well because, although there was 
no third-party beneficiary relationship, Keystone had 
launched an instrument of harm.  Filer v Keystone 
Corp., 2015 NY Slip Op 03628, 4th Dept 5-1-15 
  

 
 

PUBLIC OFFICERS LAW/MUNICIPAL LAW 
  

Mayor Removed from Office for Unscrupulous 
Conduct 

  
The Third Department affirmed the referee's report 
recommending the removal of the respondent-mayor 
from office.  It was alleged the mayor used the authority 
of his office to attempt to prevent his prosecution in a 
criminal matter: 
  

Public Officers Law § 36 provides a means by 
which a public officer for a town or village may be 
removed for "unscrupulous conduct or gross 
dereliction of duty or conduct that . . . connotes a 
pattern of misconduct and abuse of authority" ... . 
To warrant removal, an official's misconduct must 
amount to more than minor violations and must 
consist of "self-dealing, corrupt activities, conflict 
of interest, moral turpitude, intentional wrongdoing 
or violation of a public trust" ... . When this matter 
was previously before this Court, we found that 
certain allegations against respondent, if proven, 
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would demonstrate a sufficiently serious pattern 
of abuse of authority and misbehavior to warrant 
his removal ... . In a detailed report, the Referee 
determined that respondent had committed a 
number of acts of misconduct that were sufficient 
to warrant his removal. Although the Referee's 
findings are not binding upon this Court, they 
serve "to inform [our] conscience" ... and, upon 
our independent review, we find that removal is 
warranted. 
  
The first of the allegations ... was a claim that 
respondent had refused to provide funding for the 
Village police department in an effort to influence 
the disposition of certain criminal charges against 
him ... . * * * 
  
Petitioners [also] allege that respondent sought 
"to use his position as Mayor and Village 
Manager to obtain 'special treatment' from the 
Village's police department with respect to his 
various criminal charges and has repeatedly 
threatened various local law enforcement officials 
with termination or disciplinary action for pursuing 
such charges against him" ... . Matter of Greco v 
Jenkins, 2015 NY Slip Op 02815, 3rd Dept 4-2-
15 

 
PUBLIC OFFICERS LAW/MUNICIPAL 

LAW/ATTORNEYS FEES 
  

Where It Was Not Clear that Grand Jury Proceedings 
in Which a County Employee Was Directed to 

Appear Involved a Criminal Matter, as Opposed to 
Civil Misconduct or Neglect, the County Was 
Required to Pay for the Employee's Defense 
Pursuant to Public Officers Law Section 18 

  
The Third Department affirmed Supreme Court's ruling 
that petitioner, a county employee, was entitled to 
attorney's fees pursuant to Public Officers Law section 
18 in connection his appearances in grand jury 
proceedings.  The county argued that the statute only 
requires payment for the defense of an employee "in [a] 
civil action or proceeding" and a grand jury proceeding is 
criminal in nature.  The Third Department noted that the 
district attorney would not divulge the nature of the grand 
jury proceedings and grand juries can be convened to 
consider noncriminal misconduct or neglect by public 
employees.  Therefore the employee was entitled to 
attorney's fees for his defense: 
  

Respondent failed to demonstrate what the object 
of the grand jury proceeding was, readily 
admitting that the District Attorney had not made 
his "intentions [known] in relation to the potential 
for criminal charges." While grand juries may 
indict a person for a criminal offense (see CPL 
1.20 [18]; 190.60 [1]), they are also empowered 

"to make presentments as to noncriminal 
misconduct or neglect by public officers and 
employees" ... . Thus, because there is no 
indication that criminal charges are [*3]actually 
being contemplated, Supreme Court properly 
"reject[ed] respondent's claim that because the 
[g]rand [j]ury proceeding[s] could have resulted in 
criminal charges against petitioner, the 
proceeding[s] [were] not civil in nature" ... . "Any 
other holding would defeat the clear intent of the 
statute, which insulates public employees from 
litigation expenses arising out of their 
employment" ... . Matter of Mossman v County 
of Columbia, 2015 NY Slip Op 03005, 3rd Dept 
4-9-15 

 
 

REAL ESTATE/”TIME-OF-THE-
ESSENCE”/”READY WILLING AND ABLE 
TO CLOSE”/CONTRACT LAW/IMPLIED 
COVENANT OF GOOD FAITH AND FAIR 

DEALING 
 
 

Questions of Fact Remained About Whether the 
Seller Was "Ready, Willing and Able to Close" and 

Whether the Seller Had Breached the Implied 
Covenant of Good Faith and Fair Dealing---Supreme 
Court Should Not Have Granted Summary Judgment 

to Seller 
  
The First Department, in a full-fledged opinion by Justice 
Acosta, determined that summary judgment, entitling the 
seller of shares of a cooperative allocated to a 
penthouse to keep the plaintiff-buyer's $2.75 million 
deposit, should not have been granted. During the 
course of purchase negotiations a dispute arose about 
whether a terrace was exclusively for the use of the 
occupants of the penthouse or whether it was a common 
area which could be used by other residents. Supreme 
Court held the issue had been resolved in the plaintiff-
buyer's favor. But the First Department held that the 
proof did not demonstrate the issue had been fully 
resolved such that the plaintiff could be sure of an 
exclusive right to the use of the terrace. Because the 
proof did not demonstrate the issue had been fully 
resolved, there were questions of fact whether the seller 
was "ready, willing and able to close" on the time-of-the-
essence closing date and whether the plaintiff had a 
good reason not to attend the closing.  The First 
Department also found there were questions of fact 
about whether the seller had breached the implied 
covenant of good faith and fair dealing by trying the force 
the closing irrespective of whether the cooperative might 
later take steps to interfere with the plaintiff's exclusive 
use of the terrace: 
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Without the [cooperative's] Board's affirmative 
and unequivocal acknowledgment that the 
shareholders have no right to traverse the terrace, 
and that it would not take future action to revoke 
plaintiff's exclusive right to use that space, plaintiff 
lacked adequate assurances that his right of 
exclusivity (and the market value of the 
apartment) would remain undisturbed if he 
consummated the sale ... . 

  
The [seller] has not shown that plaintiff was given 
these assurances and, consequently, it failed to 
demonstrate its ability to close ... . Moreover, 
absent a showing that plaintiff received 
unequivocal assurances that the Coop would not 
interfere with his right of exclusivity going forward, 
the [seller] cannot show that plaintiff lacked a 
lawful excuse to abstain from attending the 
closing ... . Pastor v DeGaetano, 2015 NY Slip 
Op 03307, 1st Dept 4-21-15 
  

 
REAL PROPERTY/EASEMENTS/LICENSES 

  
Agreement Created Only a Temporary License to 

Use Land, Not an Easement 
  
The Third Department, over a partial dissent, determined 
plaintiff was granted only a license to use land for 
agricultural purposes pending repayment of a loan, not 
an easement.  The two legal concepts were explained: 
  

We recognize that "'it is often difficult to 
distinguish between an easement, which is an 
interest in real property, and a mere license, 
which implies no such interest, . . . is personal to 
the holder, is not assignable and is of limited 
duration'" ... . "'To create an easement by express 
grant there must be a writing containing plain and 
direct language evincing the grantor's intent to 
create a right in the nature of an easement rather 
than a revocable license'" ... . Aside from the word 
"grant," the agreement does not use language 
typically utilized to convey an interest in land, 
such as "convey" and "forever" ... . Moreover, the 
agreement expressly speaks to a loan and 
includes a clause purporting to authorize plaintiff 
to foreclose upon the property for nonpayment. 
Where, as here, there is no express time 
limitation for the right to use the property, that 
right should be deemed a license, and not an 
easement ..., particularly given that plaintiff 
drafted the agreement (see 22 NY Jur 2d, 
Contracts § 257). Both the language of the 
agreement and the loan context lead us to 
conclude, as did Supreme Court, that Buchanan 
merely conferred a license upon plaintiff to use 
the property pending repayment. Kampfer v 

DaCorsi, 2015 NY Slip Op 01843, 3rd Dept 3-5-
15 

  
 

REAL PROPERTY ACTIONS AND 
PROCEEDINGS 

LAW/MORTGAGES/FORECLOSURE/ 
STATUTORY INTERPRETATION 

  
Second Foreclosure Action Not Prohibited Where 

First Is Not Pending and Did Not Result in a 
Judgment 

  
Reversing Supreme Court, the Second Department 
determined Real Property Actions and Proceedings Law 
(RPAPL 1371 (3)) must be strictly construed and, by its 
terms, the statute did not prohibit the plaintiff bank from 
instituting a second foreclosure proceeding.  The first 
proceeding had been settled and discontinued and no 
judgment had been entered: 
  

...[T]he instant action was not barred by RPAPL 
1301(3). Pursuant to RPAPL 1301, " [t]he holder 
of a note and mortgage may proceed at law to 
recover on the note or proceed in equity to 
foreclose on the mortgage, but must only elect 
one of these alternate remedies'" ... . "The 
purpose of the statute is to avoid multiple lawsuits 
to recover the same mortgage debt" ... . Courts 
have recognized that "this statute is to be strictly 
construed since it is in derogation of a plaintiff's 
common-law right to pursue the alternate 
remedies of foreclosure and recovery of the 
mortgage debt at the same time'" ... . RPAPL 
1301(3) provides that "[w]hile [an] action is 
pending or after final judgment for the plaintiff 
therein, no other action shall be commenced or 
maintained to recover any part of the mortgage 
debt, without leave of the court in which the 
former action was brought" (emphasis added). 
However, where a "foreclosure action is no longer 
pending and did not result in a judgment in the 
plaintiff's favor, the plaintiff is not precluded from 
commencing a separate action" without leave of 
the court ... . Here, the prior foreclosure action 
was settled and discontinued, without the entry of 
any judgment. Since the foreclosure action was 
not pending at the time the Bank commenced the 
instant action to recover on the guaranty and no 
judgment was entered for the Bank, RPAPL 
1301(3), which must be strictly construed ..., is 
not applicable ... .Hometown Bank of Hudson 
Val. v Belardinelli, 2015 NY Slip Op 02732, 2nd 
Dept 4-1-15 
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REAL PROPERTY ACTIONS AND 
PROCEEDINGS LAW/REAL PROPERTY 
LAW/DEEDS/TRUSTS AND ESTATES 

  
Premises Clause Prevails Over Habendum Clause in 

a Deed/Failure to Expressly Label Parties and 
Include the Parties' Addresses Does Not Invalidate a 

Deed 
  
The Third Department determined that where there is a 
conflict between the premises clause and the habendum 
clause in a deed, the premises clause prevails.  Here the 
premises clause clearly indicated the creation of a life 
estate with the remainder interest going to decedent's 
only children.  The habendum clause indicated the 
decedent conveyed the property to "[defendant] and 
assigns forever."  The court also noted that the failure to 
label the parties and include the parties' addresses in a 
deed does not invalidate the deed, although it may 
preclude recording of the deed: 
  

...[T]he rules of construction applicable to deeds 
provide that where there is a conflict between the 
provisions set forth in the premises clause and 
those in the habendum clause relative to the 
extent of the conveyance, the premises clause 
will control, absent a clear indication of a contrary 
intent elsewhere in the deed ... . Here, the 
premises clause provides that the remainder 
interest in the property is conveyed to plaintiffs, 
and nothing in the deed other than the habendum 
clause suggests that decedent had a contrary 
intent. ... 
  
Contrary to defendant's assertion, Real Property 
Law § 258 did not require the deed to expressly 
label plaintiffs as parties or to include their 
addresses. The statute does not mandate the use 
of the deed formats that it sets forth, but instead 
provides that "this section does not prevent or 
invalidate the use of other forms" (Real Property 
Law § 258). Although the failure to include a 
party's address may prevent a deed from being 
recorded, it does not operate to invalidate the 
underlying conveyance ... . Basile v Rose, 2015 
NY Slip Op 03213, 3rd Dept 4-16-15 

 
 

REAL PROPERTY TAX LAW 
  

Failure to Personally Serve Petitions for Tax 
Assessment Reductions as Required by the Real 

Property Tax Law Mandated Dismissal of the 
Petitions 

  
The Third Department determined the petitions seeking 
a reduction in tax assessments should have been 
dismissed because they were served by certified 

mail.  The controlling statute, Real Property Tax Law 
(RPTL) 708 (1) requires personal service.  Service by 
certified mail was not a technical defect which could be 
overlooked: 
  

RPTL 708 (1) required petitioners to personally 
serve the designated assessment officer, which 
they admittedly failed to do, and — as this Court 
previously has observed — "the statute. . . does 
not permit service by certified mail" ... . Further, 
the case law makes clear that "CPLR 2001 may 
be used to cure only a technical infirmity" ... , and 
the Court of Appeals has cautioned that "simply 
mailing the [relevant pleadings] to [a] defendant . . 
. would present more than a technical infirmity, 
even if [the] defendant actually receives the 
[pleadings], inasmuch as [mailing] in general 
introduce[s a] greater possibility of failed delivery" 
... . In this regard, we reject petitioners' assertion 
that, because the relevant pleadings were served 
via certified mail, as opposed to first class mail, 
the admitted service defect may be said to fall 
within the realm of a technical infirmity. Simply 
put, inasmuch as petitioners' service was 
defective, Supreme Court should have granted 
respondents' motions to dismiss the 
petitions. Matter of Karl v Martin, 2015 NY Slip 
Op 02824, 3rd Dept 4-2-1 

 
 

REAL PROPERTY TAX LAW/MUNICIPAL 
LAW/TOWN LAW 

  
Tax Exemption Properly Eliminated for Airplane 

Hangar Not Held for Public Use 
  
The Third Department determined an airplane hangar, 
previously tax-exempt, was properly deemed taxable by 
the town assessor because it was not held for public 
use: 
  

Where, as here, a municipality decides to 
eliminate a previously granted tax exemption, it 
has the burden of "'proving that the real property 
is subject to taxation'" ... . Faced with the burden 
of demonstrating that petitioner was not eligible 
for an exemption inasmuch as the hangar, as is 
relevant here, was not "held for a public use" 
(RPTL 406 [1]), respondents had to show that the 
hangar was not "'occupied, employed, or availed 
of, by and for the benefit of the community at 
large'" ... . That a private corporation "derives a 
benefit or that [a] county has leased the property 
to a private party does not by itself defeat the 
exemption" ... . A determination that a parcel is 
exempt from real property taxation turns on 
whether it has a "'public use' . . . that enhances 
the health, education, safety, or welfare of the 
residents of the municipality" ... . 
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The record reveals that the hangar is locked at all times 
and is not accessible to members of the general public; 
access to the bays is strictly limited to petitioner's three 
members and parties who execute rental agreements 

with petitioner. Matter of Hangair, LLC v Hillock, 2015 
NY Slip Op 01850, 3rd Dept 3-5-15 

 
 

REAL PROPERTY TAX LAW/RULES OF THE 
COMMERCIAL DIVISION OF THE SUPREME 

COURT 
  
Garage Not Used Exclusively for an Exempt Purpose 

Not Entitled to Tax Exemption/Supreme Court 
Should Not Have Deemed the "Statement of 

Undisputed Material Facts" to Have Been Admitted 
by the Respondent, Despite Respondent's Failure to 

Provide a Paragraph by Paragraph Response As 
Required by the Rule 

  
The Fourth Department determined that property (a 
parking garage) was not entitled to tax exempt status 
because it was not used exclusively for an exempt 
purpose, noting that parking for private-practice 
physician's offices was not exempt (parking for a 
hospital is). The Fourth Department further held that the 
respondent city did not admit to the petitioner's 
"Statement of Undisputed Material Facts," even though 
the city did not submit a paragraph by paragraph 
response as required by the relevant Rule of the 
Commercial Division: 

  
It is well settled that, pursuant to the RPTL, "[r]eal 
property owned by a corporation or association 
organized or conducted exclusively for . . . 
hospital . . . purposes . . . and used exclusively for 
carrying out thereupon . . . such purpose[] . . . 
shall be exempt from taxation" (RPTL 420-a [1] 
[a]). Here, respondents concede that petitioner is 
organized for an exempt purpose, as a hospital, 
and thus only the second prong of the statute is at 
issue. "[T]he test of entitlement to tax exemption 
under the used exclusively clause of [RPTL 420-a 
(1) (a)] is whether the particular use is reasonably 
incident[al] to the [primary or] major purpose of 
the [corporation] . . . Put differently, the 
determination of whether the property is used 
exclusively for the statutory purposes depends 
upon whether its primary use is in furtherance of 
the permitted purposes" ... . "The burden of 
establishing that the property is entitled to a tax 
exemption rests with the taxpayer" ... . 
Additionally, when a taxpayer in a tax certiorari 
proceeding seeks summary judgment, "it is 
necessary that the movant establish his cause of 
action or defense sufficiently to warrant the court 
as a matter of law in directing judgment in his 

favor . . . , and he must do so by tender of 
evidentiary proof in admissible form" ... . 

  
Here, we agree with respondents that petitioner 
failed to establish that the primary use of the 
subject parcels is for exempt purposes, and thus 
it failed to meet its burden on the motion. Indeed, 
the evidence submitted by petitioner in support of 
the motion established that an undetermined 
portion of the people who used the garage did so 
for purposes associated with nonexempt uses 
such as the adjacent private physicians' offices. 
Inasmuch "[a]s the private practice of medicine by 
a hospital's attending physicians is primarily a 
commercial enterprise, and such physicians' 
offices are not entitled to a tax exemption under 
RPTL 420-a . . . , the parking spaces subleased 
to those offices cannot be said to so further the 
hospital's purposes as to create an entitlement to 
an exemption" ... . * * * 

  
...[W]e conclude that the court abused its 
discretion in deeming respondents to have 
admitted all the information in petitioner's 
"Statement of Undisputed Material Facts" 
submitted pursuant to Rule 19-a of the Rules of 
the Commercial Division of the Supreme Court 
([hereafter, 19-a Statement] see 22 NYCRR 
202.70 [g] [Rule 19-a (a)]). The 19-a Statement 
was merely an almost verbatim repetition of an 
affidavit submitted by one of petitioner's 
employees in support of the motion, and 
respondents clearly disputed the content of the 
information in it. Further, petitioner failed to 
submit sufficient evidence in admissible form in 
support of the 19-a Statement, as required by the 
Rule (see 22 NYCRR 202.70 [g] [Rule 19-a (d)]; 
...). Although "the rule gives a motion court the 
discretion to deem facts admitted, the court is not 
required to do so" ... . Consequently, although "it 
would have been better for [respondents] to 
submit a paragraph-by-paragraph response to 
[petitioner's] statement" as required by the 
regulation (... see 22 NYCRR 202.70 [g] [Rule 19-
a (b)]), under the circumstances the court abused 
its discretion in deeming the entire statement 
admitted. The evidence submitted in support of 
petitioner's motion failed to eliminate all "triable 
issues of fact and the court was not compelled to 
grant summary judgment solely on the basis of 
blind adherence to the procedure set forth in Rule 
19-a" ... . Matter of Crouse Health Sys., Inc. v 
City of Syracuse, 2015 NY Slip Op 02258, 4th 
Dept 3-20-15 
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REAL PROPERTY TAX LAW/STATUTORY 
INTERPRETATION 

  
Stipulation to a Reduced Tax Assessment Freezes 

the Assessment at the Reduced Level for Three 
Years by Operation of Statute 

  
Choosing not to follow the Third Department, the Fourth 
Department, in a full-fledged opinion by Justice Centra, 
determined a stipulation to a reduced property tax 
assessment is equivalent to a judicial reduced 
assessment and is frozen at the reduced level for three 
years pursuant to Real Property Tax Law (RPTL) 727: 
  

RPTL 727 (1) provides in relevant part that, 
"[e]xcept as hereinafter provided, . . . where an 
assessment being reviewed pursuant to this 
article is found to be unlawful, unequal, excessive 
or misclassified by final court order or judgment, 
the assessed valuation so determined shall not be 
changed for such property for the next three 
succeeding assessment rolls prepared on the 
basis of the three taxable status dates next 
occurring on or after the taxable status date of the 
most recent assessment under review in the 
proceeding subject to such final order or 
judgment. Where the assessor or other local 
official having custody and control of the 
assessment roll receives notice of the order or 
judgment subsequent to the filing of the next 
assessment roll, he or she is authorized and 
directed to correct the entry of assessed valuation 
on the assessment roll to conform to the 
provisions of this section." 

  
...[T]he statute imposes a three-year freeze of the 
assessment where an order or judgment is issued 
determining that the assessment is unlawful, 
unequal, excessive, or misclassified ... . Where, 
as here, there is a stipulation between the parties 
agreeing to a lower assessment, the stipulation 
has the same effect as a judicial determination 
that the assessment is unlawful, unequal, 
excessive, or misclassified ... . The three-year 
freeze applies to the "next three succeeding 
assessment rolls" from the "date of the most 
recent assessment under review" (RPTL 727 [1]). 
Here, the assessment under review was the 2007 
tax year, and therefore the next three succeeding 
assessment rolls, i.e., from 2008 through 2010, 
must have that same assessment. The second 
sentence of RPTL 727 (1), which was added a 
few years after the statute was enacted, 
specifically addresses the situation in which the 
assessor receives the order or judgment after the 
next assessment roll has already been filed. In 
that case, the assessor is directed to correct the 
assessed valuation "to conform to" the 
requirements of RPTL 727. Once the assessment 

has been corrected, the property owner may 
make an application for a refund (see RPTL 726 
[1] [c]). Therefore, the application of RPTL 727 (1) 
in this case resulted in an automatic reduction in 
the assessment for the 2008-2009 school tax 
year, without the need for any filing of a tax 
certiorari proceeding by petitioner.  Matter of The 
Torok Trust v Town Bd. of Town of Alexandria, 
2015 NY Slip Op 02632, 4th Dept 3-27-15 

 
 

REAL PROPERTY TAX LAW/TAX 
ASSESSMENT MORATORIUM/STATUTORY 

INTERPRETATION 
  

Statutory Three-Year Moratorium on Seeking a 
Lower Tax Assessment Applies to New Owner of the 

Property 
  
The Second Department, in a full-fledged opinion by 
Justice Dillon, determined that the three-year 
moratorium on tax certiorari proceedings following a 
reduced assessment applied to a subsequent purchaser 
of the land. The seller of the land successfully won a 
reduced assessment of the land due to chemical 
contamination.  The purchaser of the land then sought a 
further reduction, based upon a much lower appraisal of 
the value of the land, within the three-year statutory 
moratorium period: 
  

Central to this appeal is the language, purpose, 
and legislative intent of RPTL 727(1), which 
states, in relevant part, that 

  
"where an assessment being reviewed 
pursuant to this article is found to be 
unlawful, unequal, excessive or 
misclassified by final court order or 
judgment, the assessed valuation so 
determined shall not be changed for such 
property for the next three succeeding 
assessment rolls prepared on the basis of 
the three taxable status dates next 
occurring on or after the taxable status 
date of the most recent assessment under 
review in the proceeding subject to such 
final order or judgment" (RPTL 727[1]). * * * 
  

What distinguishes these matters from many tax 
certiorari proceedings is the change in the 
property's ownership ... . RPTL 727(2) sets forth 
certain circumstances under which property 
assessments may be challenged despite the 
three-year moratorium, mainly involving 
revaluations of all properties on a municipal 
entity's assessment rolls, physical changes to the 
property, zoning changes, and other recognized 
exceptions not relevant here (see RPTL 727[2][a-
I]...). These recognized exceptions address 
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situations where changes in circumstances defeat 
the statute's purpose of locking in judicially settled 
assessments to maintain the status quo, because 
the changed circumstances themselves upset the 
status quo ... . 
  
A change in a property's ownership is not listed in 
the statute as an exception to the three-year 
moratorium of RPTL 727(1). Under the doctrine of 
expressio unius est exclusio alterius, the 
presence of exceptions in RPTL 727(2), without 
inclusion of a property sale exception among 
them, must be inferentially construed as the 
Legislature's intent not to except from the three-
year moratorium circumstances where property is 
sold to a new owner... . Matter of ELT Harriman, 
LLC v Assessor of Town of Woodbury, 2015 
NY Slip Op 03356, 2nd Dept 4-22-15 
  

 
RELEASES/CONTRACT LAW 

  
Release Applied to Claims Unknown at the Time the 
Release Was Signed and to Claims Among Parties 

on the Same Side of the Underlying Lawsuit 
  
The First Department determined the language of the 
release was broad enough to include claims not known 
to exist at the time the release was signed and claims 
among parties on the same side in the suit: 
  

According to the language of the agreement, the 
release broadly barred "all and/or any" claims 
"arising from" or "resulting from" or "in connection 
with" "any act [etc.] concerning [the Fund]." This 
Court has actually construed similar broad 
language to bar fraud claims relating to the 
subject matter where the signatories to the 
agreement did not specifically refer to, or even 
know about, those fraud claims before executing 
their release ... . Similarly, courts have given 
effect to releases even when the releasors are 
subjectively unaware of the precise claims they 
are releasing ... .  
  
* * *  ... [T]he language in the release simply 
states that "each Party . . . irrevocably and fully 
releases and forever discharges each other 
Party." Had the parties wanted to release only 
specific individuals or entities, the agreement 
provided the language by which the parties could 
have done so. Thus, the release here at issue 
makes clear that each individual party released 
each other individual party regardless of the 
position in which those parties stood at the time 
they signed the release. Long v O'Neill, 2015 NY 
Slip Op 01733, 1st Dept 3-3-15 
 

 

RELEASES/CONTRACT LAW/NEGLIGENCE 
  

Despite Broad General Language, the Release 
Applied Solely to the Property-Damage Claim 

Referenced In It and Not to Plaintiff's Personal Injury 
Action 

  
The Fourth Department determined Supreme Court 
should not have dismissed a complaint based upon a 
release signed by the plaintiff. The release related only 
to the particular property damage claims referenced in 
the document---despite broad prefatory language: 
  

Plaintiff commenced this action seeking damages 
for injuries she allegedly sustained in a motor 
vehicle accident. She had previously commenced 
an action in Rochester City Court seeking 
$4,741.04 for property damage to her vehicle. In 
consideration of that sum, plaintiff signed a 
release in favor of, inter alia, defendant Zacharey 
A. Taylor (defendant), releasing him from "all 
actions, causes of action . . . claims and demands 
whatsoever" that plaintiff "ever had" against 
defendant "from the beginning of the world to the 
day of the date of this RELEASE. And more 
particularly for any and all property damage 
claims as a result of [the subject] motor vehicle 
accident." 

  
We conclude that Supreme Court erred in 
granting defendant's motion to dismiss the 
complaint against him in the instant action 
pursuant to CPLR 3211 (a) (5) based upon the 
release. "The meaning and scope of a release 
must be determined within the context of the 
controversy being settled" ... , and "a release may 
not be read to cover matters which the parties did 
not desire or intend to dispose of" ... . "Moreover, 
it has long been the law that where a release 
contains a recital of a particular claim, obligation 
or controversy and there is nothing on the face of 
the instrument other than general words of 
release to show that anything more than the 
matters particularly specified was intended to be 
discharged, the general words of release are 
deemed to be limited thereby" ... . Here, viewing 
the release in the context of the controversy being 
settled and in light of the specific reference to 
plaintiff's property damage claims, we conclude 
that the parties intended that plaintiff release only 
such property damage claims ... . Corzatt v 
Taylor, 2015 NY Slip Op 02621, 4th Dept 3-27-
15 
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STIPULATIONS OF SETTLEMENT/CIVIL 
PROCEDURE/CONTRACT LAW 

  
Stipulation of Settlement Not Enforceable/All 

Material Terms Not Included 

  
The Second Department determined the purported 
stipulation of settlement did not meet the standards set 
forth in CPLR 2104: 

  
Absent the formalities required by statute, a 
stipulation of settlement is not enforceable (see 
CPLR 2104...). Pursuant to CPLR 2104, "[a]n 
agreement between parties or their attorneys 
relating to any matter in an action, other than one 
made between counsel in open court, is not 
binding upon a party unless it is in a writing 
subscribed by him or his attorney or reduced to 
the form of an order and entered." The stipulation 
must be "definite and complete" ... , and all 
material terms must be included ... . 

  
In this case, the alleged written stipulation of 
settlement ..., entitled "Agreement in Principle," 
was not signed by all the parties to the litigation, 
and the agreement did not state that the two 
signatories to the agreement intended to bind all 
the parties to the agreement's terms. Further, as 
a material term of the agreement at issue was 
contingent upon the parties' executing a formal 
agreement, the agreement constituted a mere 
agreement to agree, which is unenforceable ... 
. De Well Container Shipping Corp. v Mingwei 
Guo, 2015 NY Slip Op 02090, 2nd Dept 3-18-15 

  
 

TAX LAW/ENVIRONMENTAL LAW/REAL 
PROPERTY/ADMINISTRATIVE 

LAW/NAVIGATION LAW/STATUTORY 
INTERPRETATION 

  
Testing and Monitoring Costs Associated with 

Remediation of a Petroleum Spill Are 
Taxable/Deference Is Accorded an Agency's 
Interpretation of a Broadly-Worded Statute 

  
The Third Department determined that the costs of 
monitoring and testing done as part of a remediation 
effort at the site of a petroleum spill are taxable pursuant 
to Tax Law 1105(c)(5).  The Third Department explained 
the courts' review powers where an agency has 
interpreted a statute that is broadly worded: 
  

Tax Law § 1105 (c) (5) imposes a sales tax on 
purchases of services related to "[m]aintaining, 
servicing or repairing real property, property or 
land . . . as distinguished from adding to or 

improving such real property, property or land, by 
a capital improvement." 20 NYCRR 527.7 (a) (1) 
further defines "[m]aintaining, servicing and 
repairing" as "all activities that relate to keeping 
real property in a condition of fitness, efficiency, 
readiness or safety or restoring it to such 
condition." Petitioner [Exxon Mobil] asserts that 
the monitoring and testing services paid for here 
were not taxable, as they were only intended to 
ascertain the condition of the affected property 
and not to remediate the petroleum spills. We 
disagree. 
  
Under well-established principles of law, "an 
agency's interpretation of the statutes it 
administers must be upheld absent demonstrated 
irrationality or unreasonableness" ... . Petitioner 
points out that no deference will generally be 
afforded to administrative agencies in matters of 
pure statutory interpretation ... . Inasmuch as the 
present case involves the specific application of 
broad statutory language, however, deference to 
the agency that is charged with administering the 
statute is appropriate ... . Contrary to petitioner's 
further assertion, the burden rested upon it to 
establish that the specific sales at issue here 
were not taxable (see Tax Law § 1132 [c] [1]...). 
  
As this Court and the Court of Appeals have 
"noted, both the statute and regulation contain 
broad language" ... . The removal of hazardous 
waste from a property constitutes a taxable 
maintenance service and, indeed, petitioner does 
not dispute that a purchase of services related to 
the remediation of spilled petroleum is taxable ... . 
Petitioner claims that the services at issue here 
are not related to the improvement of property 
affected by a petroleum spill, but that claim is not 
borne out by the record. Petroleum discharges 
are prohibited in New York and, when a spill 
occurs, petitioner is obliged to notify the 
Department of Environmental Conservation and 
may coordinate with that Department to remediate 
the spill (see Navigation Law §§ 173, 175, 176 
[7]). Petitioner is required to conduct an 
environmental investigation of the spill area, 
including the monitoring and testing services at 
issue here, as part of its remediation effort. While 
an active cleanup of a spill site is not required in 
every case, the same monitoring and testing 
procedures are always employed, and it may take 
years for those procedures to reveal what type of 
remediation is required. Moreover, if active 
remediation is conducted, further monitoring and 
testing is required to ensure that the remedial 
system may be safely removed. Under these 
circumstances, there was nothing irrational in the 
finding that the monitoring and testing services at 
issue constituted an "integral part of the" taxable 
remediation efforts, even if they were billed 
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separately ... .  Matter of Exxon Mobil Corp. v 
State of New York Tax Appeals Trib.. 2015 NY 
Slip Op 01840, 3rd Dept 3-5-15 
  
 

TRIALS 
  

Court Has Discretion to Grant a Recess to Allow a 
Conference Between a Lawyer and a Testifying 

Witness 
  
In a decision affirming Family Court's findings in a 
juvenile delinquency proceeding, the Second 
Department noted that a judge has the discretion to 
recess the proceedings to allow a conference between a 
lawyer and the witness: 
  

"[T]he decision to grant a recess and to allow a 
conference between a lawyer and a testifying 
witness falls within the broad discretion allowed a 
trial court in its management of a trial" ... . 
Contrary to the appellant's contention, the fact-
finding court providently exercised its discretion in 
granting the presentment agency's application for 
a mid-testimony conference with a testifying 
witness ... .Matter of Isaiah D., 2015 NY Slip Op 
03528, 2nd Dept 4-29-15 

  
 

TRUSTS AND ESTATES/CHARITABLE 
TRUSTS/STANDING TO BRING ACTION 
FOR DECLARATORY JUDGMENT (RE: 

INTENT OF GRANTOR) 
  

A Party Which Is Merely a Possible Beneficiary of a 
Charitable Trust Does Not Have Standing to Bring an 

Action to Enforce the Trust 

  
The Second Department reversed Supreme Court 
finding that the plaintiff Historical Society did not have 
standing to bring an action seeking a declaratory 
judgment re: the intent of the grantor of a charitable 
trust.  At stake are trust assets of $81 million distributed 
to a charitable foundation (Foundation) set up by the 
grantor.  The Foundation was set up to sponsor and 
encourage historical societies. Plaintiff Historical Society 
sought a declaratory judgment that it was a beneficiary 
of the trust. The Second Department held that Supreme 
Court should have dismissed the complaint, explaining 
that the attorney general is responsible for representing 
charitable trust beneficiaries and there was no indication 
the plaintiff Historical Society was a party with a "special 
interest" entitling it to sue for enforcement on its own 
behalf: 
  

In an action for the enforcement of a charitable 
trust, EPTL 8-1.1(f) provides that "[t]he attorney 
general shall represent the beneficiaries of such 

dispositions for religious, charitable, educational 
or benevolent purposes and it shall be his [or her] 
duty to enforce the rights of such beneficiaries by 
appropriate proceedings in the courts." A party 
with a special interest in the enforcement of the 
trust may have standing to commence such an 
action; however, "one who is merely a possible 
beneficiary of a charitable trust, or a member of a 
class of possible beneficiaries, is not entitled to 
sue for enforcement of the trust" ... . This "special 
interest" is found by looking to the trust's 
chartering documents to discern the purpose of 
the trust, and whether there is a class of intended 
beneficiaries that is entitled to a preference and is 
sharply defined and limited in number ... . 

  
In support of their motion, the appellants 
submitted the Foundation's certificate of 
incorporation ... which states that the 
Foundation's purpose includes educating the 
public about state and local history and 
encouraging and sponsoring existing and future 
historical societies. That document does not 
name the Historical Society as a beneficiary, nor 
does it name any beneficiary. [The grantor's] will 
did not mention the Historical Society. 
Accordingly, the Historical Society was not part of 
a class of potential beneficiaries of the 
Foundation that is sharply defined and limited in 
number. Therefore, it lacked standing to 
commence this action ... . Sagtikos Manor 
Historical Socy., Inc. v Robert David Lion 
Gardiner Found., Inc., 2015 NY Slip Op 03342, 
2nd Dept 4-22-15 

 
 

TRUSTS AND ESTATES/WILLS/ATTESTING 
WITNESSES/EVIDENCE 

  
Attesting Witnesses Did Not See Decedent's 

Signature on the Will and One Attesting Witness Did 
Not Know the Document Was a Will---The Will Was 
Not Duly Executed and the Petition for Probate Was 

Properly Dismissed 
  
The Third Department determined the petition seeking 
probate of a will was properly dismissed because the 
attesting witnesses did not know whether the decedent 
had signed the will.  One attesting witness was 
approached by decedent in the hallway of the assisted 
living facility where the witness worked and saw only the 
page of the document which he signed.  Another 
attesting witness, also approached in the hallway by the 
decedent, was not aware she was signing a will and did 
not see decedent's signature on the document. The 
court explained that an attestation clause, standing 
alone, will not demonstrate due execution of a will. 
"...[T]he testator must acknowledge his or her signature 
to the witnesses. The testator must also declare to each 
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witness that the document is the testator's will (see 
EPTL 3-2.1 [a])." Here, two of the three attesting 
witnesses did not sign the will in conformity with the 
statutory requirements: 
  

To be duly executed, a will must be subscribed by 
the testator in the presence of at least two 
attesting witnesses, or the testator must 
acknowledge his or her signature to the 
witnesses. The testator must also declare to each 
witness that the document is the testator's will 
(see EPTL 3-2.1 [a]). Here, the subject will 
contains an attestation clause. However, 
Surrogate's Court must nonetheless examine the 
attendant circumstances to determine the validity 
of the will, and it is well established that the 
attestation clause standing alone will not suffice to 
meet the proponent's burden of demonstrating 
due execution by a preponderance of the 
evidence if affirmative proof reveals that the 
required elements were lacking ... . In this 
analysis, "the testimony of the attesting witnesses 
is entitled to great weight" ... . Matter of Yen, 
2015 NY Slip Op 03228, 3rd Dept 4-16-15 

  

 
UNEMPLOYMENT INSURANCE 

  
Drivers Transporting Patients to a Physical Therapy 
Facility Are Employees Not Independent Contractors 

  
The Third Department determined drivers for Agewell, a 
physical therapy center, (bringing patients to the facility) 
were employees, not independent contractors: 

  
Whether an employment relationship exists within 
the meaning of the unemployment insurance law 
is a question of fact, no one factor is 
determinative and the determination of the appeal 
board, if supported by substantial evidence on the 
record as a whole, is beyond further judicial 
review even though there is evidence in the 
record that would have supported a contrary 
conclusion" ... . An employment relationship will 
be found "when the evidence shows that the 
employer exercises control over the results 
produced or the means used to achieve the 
results," with "'control over the means [being] the 
more important factor'" ... . In contrast, 
"[i]ncidental control over the results produced," 
such as supplying form contracts, requiring 
periodic reports and attendance at meetings, 
giving instruction on what to wear or how to make 
a presentation, "without further indicia of control 
over the means employed to achieve the results[,] 
will not constitute substantial evidence of an 
employer-employee relationship" ... . 

  

Here, the evidence presented at the hearing 
demonstrated that Agewell set the driver's 
schedules, determining the order in which multiple 
clients would be picked up, and required the 
drivers to sign in and out. Drivers typically used 
Agewell's vehicles with the company logo on 
them and its credit card when putting gas into the 
vehicles, but were reimbursed if they used their 
own vehicles. Claimant further testified that shirts 
and jackets with the company logo were provided 
and that he typically wore them, along with a 
name tag. Agewell also fielded complaints from 
clients and provided feedback to the drivers on 
their performance. Drivers were allowed to pursue 
their own business interests and many did, 
including claimant. Notwithstanding the existence 
of evidence in the record to support a contrary 
conclusion, the foregoing constitutes substantial 
evidence to support the Board's conclusion that 
the control retained by Agewell was more than 
incidental and sufficient to establish that claimant 
was its employee and not an independent 
contractor ... . Matter of McAlevey (Agewell 
Physical Therapy & Wellness, P.C.--
Commissioner of Labor), 2015 NY Slip Op 
02179, 3rd Dept 3-19-15 

  
  

Claimant Was an Employee of a Cleaning and 
Janitorial Service 

  
The Third Department determined claimant was an 
employee of a cleaning and janitorial service, Shield 
Cleaners: 

  
"Whether an employment relationship exists 
within the meaning of the unemployment 
insurance law is a question of fact, no one factor 
is determinative and the determination of the 
appeal board, if supported by substantial 
evidence on the record as a whole, is beyond 
further judicial review even though there is 
evidence in the record that would have supported 
a contrary conclusion" ... . An employment 
relationship will be found "when the evidence 
shows that the employer exercises control over 
the results produced or the means used to 
achieve the results," with "'control over the means 
[being] the more important factor'" ... . In contrast, 
"[i]ncidental control over the results produced," 
such as supplying form contracts, requiring 
periodic reports and attendance at meetings, 
giving instruction on what to wear or how to make 
a presentation, "without further indicia of control 
over the means employed to achieve the results[,] 
will not constitute substantial evidence of an 
employer-employee relationship" ... . 
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Here, claimant testified that Shield Cleaning 
contacted her with assignments and told her how 
long to spend at each assignment, and that she 
was required to accept unless she was 
performing another assignment or could produce 
documentation, such as a doctor's note, to show 
why she was not at work. Shield Cleaning worked 
out the requirements in advance and 
memorialized the agreements with the client in 
writing. Claimant was paid by the hour, required 
to submit time sheets, had a certain percentage of 
her paycheck deducted as insurance and agreed 
in writing not to solicit any of Shield Cleaning's 
clients as her own. She was also provided with 
supplies to perform her work and a t-shirt with the 
company's logo and telephone number on it. 
Claimant was paid regardless of whether the 
client paid, and any complaints about the work 
were directed to Shield Cleaning, rather than 
claimant. Notwithstanding the existence of 
evidence in the record to support a contrary 
conclusion, the foregoing constitutes substantial 
evidence to support the Board's conclusion that 
the control retained by Shield Cleaning was more 
than incidental and sufficient to establish that 
claimant was its employee and not an 
independent contractor ... . Matter of 
Dwightmoore (Lawrence M. Fanfair--
Commissioner of Labor), 2015 NY Slip Op 
02182, 3rd Dept 3-19-15 

 
 

After Hours Off-Premises Fight With Co-Employee 
Can Constitute Disqualifying Misconduct 

  
The Third Department determined that a fight with a co-
employee after hours at a bar could constitute 
disqualifying misconduct if the fight was connected with 
claimant's employment.  Because the Board, which 
granted unemployment benefits, based its determination 
on where the fight occurred, the matter was remitted: 
  

"Fighting with a coworker, regardless of who 
initiates the confrontation, has been held to 
constitute misconduct disqualifying a claimant 
from receiving unemployment insurance benefits" 
... . Claimant, moreover, was aware that the 
employer considered fighting to be a major 
infraction and that it could result in his 
termination. It is true that the fight occurred at a 
bar outside of work hours but, in that regard, a 
claimant is disqualified from receiving benefits 
whenever his or her misconduct occurs "in 
connection with" his or her employment (Labor 
Law § 593 [3]...). Claimant was accordingly 
obliged, "even during his off-duty hours, to honor 
the standards of behavior which his employer has 
a right to expect of him and . . . he may be denied 
unemployment benefits as a result of misconduct 
in connection with his work if he fails to live up to 

this obligation" ... . Therefore, the relevant 
question is not where or when the attack 
occurred, but whether it was connected to 
claimant's employment ... . Inasmuch as "the 
Board failed to address this relevant issue, its 
decision must be reversed and the matter 
remitted for further development of the record" ... 
. Matter of Moniz (Nucor Steel Auburn, Inc.--
Commissioner of Labor), 2015 NY Slip Op 
02534, 3rd Dept 3-26-15 

 
 

Graphic Designer Properly Found to Be an 
Employee 

  
The Third Department affirmed the Unemployment 
Insurance Appeal Board's conclusion that a graphic 
designer was an employee, not an independent 
contractor: 
  

...[I]t is well settled that the existence of an 
employment relationship is a factual issue for the 
Board to resolve and its determination will not be 
disturbed if supported by substantial evidence ... . 
"The determination rests not on one single factor, 
but consideration is given to whether control was 
exercised over the results or the means used to 
achieve those results, with the latter factor 
deemed more important" ... . 

  
Here, claimant responded to a website posting 
and, after being interviewed, was selected by 
Propoint to work on client projects at a mutually 
agreed pay rate of $28 per hour. He was paid 
every two weeks regardless of whether Propoint 
received payment from the client. Although there 
were no set working hours, claimant performed 
most of his work at the employer's premises, 
where he was provided with a computer, software 
and related items, and he was required to turn in 
daily time cards. Propoint did not provide claimant 
with any leave time or other benefits, withhold 
taxes from his paychecks or prohibit him from 
working for others, and it required him to sign an 
independent contractor agreement. Propoint, 
however, retained the right to review claimant's 
work product and direct him to make changes. 
Moreover, the confidentiality provisions of the 
independent contractor agreement precluded 
claimant from including client projects in his 
personal portfolio. Inasmuch as the foregoing 
demonstrates that Propoint retained control over 
both the means and the results of claimant's 
work, substantial evidence supports the Board's 
finding of an employment relationship... . Matter 
of Ramirez (Propoint Graphics LLC--
Commissioner of Labor), 2015 NY Slip Op 
02825, 3rd Dept 4-2-1 
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Employer Did Not Exercise Sufficient Control over 
Claimant's Work---Finding that Claimant Was an 

Employee Was Not Supported 
  
The Third Department reversed the Unemployment 
Insurance Appeal Board's ruling that claimant was an 
employee of Stacy Blackman Consulting (SBC).  The 
court explained: "Claimant ... executed an agreement 
that designated him an independent contractor. He 
further negotiated his own fee, was not reimbursed for 
expenses, and was not provided with any benefits. SBC 
did not train, supervise or otherwise direct claimant in 
the performance of his work, although it did require him 
to turn over whatever application materials he had 
helped prepare. SBC also did not perform any 
substantive review of claimant's work, did not require 
him to attend any meetings or consult with it, and 
allowed him to decline assignments and take time off as 
he saw fit. Moreover, while the parties' agreement 
required claimant to keep sample application materials 
provided by SBC confidential and imposed restrictions 
on his ability to work for competitors in the field, the 
president of SBC testified without contradiction that she 
had never enforced those provisions and had permitted 
claimant to work elsewhere. "  Matter of Jhaveri 
(Commissioner of Labor), 2015 NY Slip Op 03019, 
3rd Dept 4-9-15 
  
  
The Third Department reversed the Unemployment 
Insurance Board's ruling that claimant was an employee 
of Encore, an event staffing company which refers 
persons, called brand ambassadors,  to clients who want 
to promote a product at an event. The court wrote: 
"...[T]he pertinent inquiry is whether Encore exercised 
control "over the results produced or the means used to 
obtain those results, with control over the latter being the 
more important factor to consider" ... Here, the evidence 
reveals that Encore retained little or no control over 
either the means or results of the work performed by the 
brand ambassadors. Significantly, Encore did not 
conduct interviews, auditions or background checks, did 
not review credentials or set the rate of pay, did not 
provide training or supervision at events, did not 
establish work schedules, did not supply equipment, 
clothing or props and did not evaluate performance. 
Notably, it was the clients who directed the brand 
ambassadors by providing them with instruction on how 
to promote the specific products or services." Matter of 
Lee (Commissioner of Labor), 2015 NY Slip Op 
03022, 3rd Dept 4-9-15 

 
 
 
 
 
 
 

Claimant Delivery Driver Was an Employee of 
Partsfleet Despite Fact that Claimant Was Paid by 

Another Company (SCI) With Which Partsfleet Had a 
Contract 

  
The Third Department determined the employer, 
Partsfleet, exercised sufficient control over the claimant, 
a delivery driver, to support the finding that the driver 
was an employee, even though the employer had a 
contract with another company, SCI, which issued 
claimant's paycheck. SCI had no involvement with the 
duties performed by the claimant. "Claimant was 
retained as a delivery driver following a short interview 
with a Partsfleet representative and a check of his motor 
vehicle record. Partsfleet trained him on the operation of 
a scanner used to schedule and track customer 
deliveries, and briefed him on the requirements of the 
customers. The delivery schedule was set by Partsfleet 
based upon customer requests, and it monitored 
deliveries via the scanner. Claimant was paid based on 
the particular delivery route that he had completed at a 
rate that Partsfleet set with its customer, and claimant 
was paid if he completed the route regardless of whether 
the customer paid Partsfleet. Claimant worked out of a 
warehouse that belonged to one of Partfleet's customers 
and that is where he left his completed route sheets, 
which were then collected by a Partsfleet representative. 
Any problems with deliveries were generally handled by 
a Partsfleet representative. Although claimant could 
work for other companies and find replacements if he 
could not work a particular route, the replacements had 
to be approved by Partsfleet. The foregoing establishes 
that Partsfleet maintained control over important aspects 
of claimant's work as was necessary to insure that its 
customers' needs were satisfied..." Matter of Watson 
(Commissioner of Labor), 2015 NY Slip Op 03224, 
3rd Dept 4-16-15 

 
Limousine Driver Properly Found to Be an Employee 
  
The Third Department determined claimant was an 
employee of SUK, a limousine service, and therefore 
was entitled to unemployment insurance benefits.  The 
court noted that the Unemployment Insurance Appeal 
Board (Board) need not distinguish every arguably 
similar case it has previously decided: 
  

"An employer-employee relationship exists when 
the evidence shows that the employer exercises 
control over the results produced or the means 
used to achieve the results," with control over the 
latter being more important ... . 

  
Here, the record establishes that SUK assigned 
jobs to claimant and fielded complaints from its 
customers. Additionally, SUK imposed numerous 
restrictions upon claimant, including prohibiting 
him from working with its competitors, imposing 
detailed rules as to acceptable work dress and 
behavior and requiring him to drive a specific type 
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of car. SUK also set the rate collected from the 
passengers and handled all voucher billing. ... 
...[T]he Board need not "explicitly distinguish in its 
written decisions each and every arguably similar 
case that it previously has decided" and, hence, 
was not required to address the distinguishable 
cases relied upon by SUK ... . Matter of June-Il 
Kim (Suk Inc.--Commissioner of Labor)\, 2015 
NY Slip Op 03438, 3rd Dept 4-23-15 

 
 

WORKERS' COMPENSATION LAW 
  

Even Employees "Working Off the Books" Are 
Barred from Suing Employer in Tort 

  
The Second Department determined plaintiff's suit 
against his employer was barred by the Workers' 
Compensation Law, even if plaintiff was "working off the 
books:" 

  
Workers' compensation benefits are [t]he sole 
and exclusive remedy of an employee against his 
employer for injuries in the course of employment" 
... . "This precludes suits against an employer for 
injuries in the course of employment" ... . 
"[W]henever it appears or will appear from a 
plaintiff's pleading, bill of particulars or the facts 
that the plaintiff was an employee of the 
defendant, the obligation of alleging and, in any 
event, of proving noncoverage falls on the 
plaintiff" ... . 

  
Here, in support of their motion for summary 
judgment, the defendants presented evidence 
that the plaintiff was an employee of the 
defendant N.B. Painting and Decorating Corp. 
(hereinafter N.B. Painting), who was injured in the 
course of his employment, and that N.B Painting 
maintained a Workers' Compensation policy on 
the date of the accident. Accordingly, the 
defendants established prima facie that the 
exclusivity provisions of Workers' Compensation 
Law § 11 barred the plaintiff from seeking a 
recovery in tort against N.B. Painting ... . 

  
In opposition, the plaintiff failed to raise a triable 
issue of fact. "[A]ll employees of an employer are 
deemed covered by the employer's workers' 
compensation policy, regardless of whether an 
employee may have been working off the books', 
where the employer has secured a policy of 
insurance coverage" ... . De Los Santos v 
Butkovich, 2015 NY Slip Op 02089, 2nd Dept 3-
18-15 

  
 

Psychological Injury Stemming from Witnessing the 
Aftermath of a Suicide Deemed Compensable 

  
The Third Department determined claimant was properly 
awarded benefits for psychological injury stemming from 
witnessing the aftermath of a suicide: 
  

Psychological injuries caused by witnessing the 
aftermath of a suicide have been held to be 
compensable where "the claimant was an active 
participant in the tragedy," as opposed to a 
bystander ... . The facts here are not in significant 
dispute. On March 31, 2006, a patient leapt from 
a window at the facility where claimant worked 
and impaled himself on picnic tables outside of 
claimant's office. Claimant was one of the first 
workers to reach the scene and, despite her lack 
of medical training, was directed by her 
supervisor to retrieve an oxygen tank for the 
patient. Claimant did so, but began to feel anxious 
and hyperventilate and "lost it" altogether after 
she was ordered by facility officials not to speak 
to investigators about her prior interactions with 
the patient. Therefore, substantial evidence exists 
for the Board's finding that claimant was indeed 
an active participant in the events surrounding the 
suicide ... . The Board was further free to, and did, 
credit medical evidence indicating that claimant 
developed disabling depression, anxiety and 
posttraumatic stress disorder as a result of the 
incident ... Matter of Demperio v Onondaga 
County, 2015 NY Slip Op 02533, 3rd Dept 3-26-
15 

 
 

WORKERS' COMPENSATION 
LAW/MUNICIPAL LAW/STATUTORY 

INTERPRETATION 
  

Time Constraints, In Workers' Compensation Law 
25, for Seeking Reimbursement for Compensation 
Paid by Self-Insured Employer Applied to Workers' 

Compensation Law 30 As Well 
  
The Third Department determined the self-insured 
employer waived its right to reimbursement for 
compensation payments made to its employee because 
it failed to make a timely claim under Workers' 
Compensation Law 25(4)(a).  The court concluded that 
the wording of Workers' Compensation Law 30 did not 
require a different result.  Section 30 was interpreted to 
include the time constraints imposed by section 25: 
  

Here, the Board correctly determined that the 
employer was required to file timely requests for 
reimbursement, but did not do so. Workers' 
Compensation Law § 25 (4) (a) provides that "[i]f 
the employer has made advance payments of 
compensation, or has made payments to an 
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employee in like manner as wages during any 
period of disability, [the employer] shall be entitled 
to be reimbursed out of an unpaid instalment or 
instalments of compensation due, provided [the 
employer's] claim for reimbursement is filed 
before award of compensation is made." If this 
statute alone is applied here, the employer is 
precluded from recovering the full wages paid to 
claimant pursuant to General Municipal Law § 
207-c because the employer did not file requests 
for reimbursement prior to the initial awards of 
compensation benefits for the relevant time 
periods ... . 

  
The employer contends that Workers' 
Compensation Law § 30 applies instead. That 
statute provides that "any salary or wages paid to 
. . . [a claimant] under and pursuant to [General 
Municipal Law § 207-c] shall be credited against 
any award of compensation . . . under this 
chapter" (Workers' Compensation Law § 30 [3]). 
To analyze these provisions, "the text of a statute 
is the best evidence of legislative intent and, 
where the statutory language is clear and 
unambiguous, the court should construe it so as 
to give effect to the plain meaning of the words 
used" ... . Because these two provisions are 
related statutes in the Workers' Compensation 
Law, they "must be construed together unless a 
contrary legislative intent is expressed, and courts 
must harmonize the related provisions in a way 
that renders them compatible" ... . Workers' 
Compensation Law §§ 25 and 30 both provide a 
right to reimbursement out of future benefits, with 
section 30 being more specific regarding the 
statutory basis for the wage replacement 
payments sought to be reimbursed. Workers' 
Compensation Law § 25 (4) (a) additionally 
provides that the employer will waive that right if it 
fails to timely submit a claim for reimbursement. 
"If by any fair construction, a reasonable field of 
operation can be found for [both of these related] 
statutes, that construction should be adopted" ... . 
A reasonable construction of these two statutes is 
to read them together and conclude that the right 
of reimbursement granted by both statutes will be 
waived if the employer fails to submit a timely 
request for reimbursement.Matter of O'Brien v 
Albany County Sheriff's Dept., 2015 NY Slip 
Op 01842, 3rd Dept 3-5-15 

 
 
 
 
 
 
 

WORKERS' COMPENSATION 
LAW/NEGLIGENCE/MUNICIPAL LAW 

  
Plaintiff Was Injured at Work and Again When the 

Ambulance Taking Him to the Hospital Was Involved 
in an Accident---Exclusive-Remedy Aspect of 
Workers' Compensation Did Not Preclude a 

Negligence Suit Stemming from the Ambulance 
Accident 

  
Plaintiff was injured on the job, and was injured again 
when the ambulance taking him to the hospital was 
involved in an accident.  The Second Department 
determined the exclusive-remedy aspect of workers' 
compensation did not preclude a negligence action 
arising out of the ambulance accident: 
  

"In general, workers compensation benefits are 
the exclusive remedy of an employee against an 
employer for any damages sustained from injury 
or death arising out of and in the course of 
employment" (... see Workers Compensation Law 
§§ 11, 29[6]). However, even where a plaintiff 
received workers' compensation benefits, he or 
she is not precluded from commencing a separate 
action based on subsequent negligent conduct to 
recover damages for injuries causally related to 
the initial on-the-job injury, but which did not arise 
out of or in the course of the plaintiff's 
employment ... . 

  
Here, notwithstanding the plaintiff's claim for 
workers' compensation benefits for the injuries he 
sustained [at work], he is not precluded from 
commencing a separate action to recover 
damages caused by separate injuries that 
occurred outside the scope of his employment ... 
. Matias v City of New York, 2015 NY Slip Op 
03506, 1st Dept 4-29-15 

 
 

ZONING 
  

Current Builder Acquired a Vested Right to 
Variances Issued to Original Builder 

  
The Second Department determined the builder had a 
vested right in variances issued 25 years before to the 
original builder.  The "vested right" concept was 
explained as follows: 
  

Vested rights accrue where the owner does 
substantial construction and incurs substantial 
expense, in good-faith reliance on a permit ... . 
"Although many cases speak in terms of reliance 
on permits, a right may vest in certain situations 
when subdivisions' have been given a final grant 
of approval'" ... . An owner may acquire vested 
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rights to a site where the site is but a part of a 
single project and substantial construction had 
been commenced and substantial expenditures 
made in connection with other phases of the 
integrated project which also benefitted or bore 
some connection to the affected site, such as 
infrastructure for the entire project ... . Where 
vested rights accrue, a successor-in-interest 
succeeds to the vested rights ... . 

  
Here, the project was approved as an integrated 
project. [The builder] and its predecessors 
completed substantial construction of project-wide 
infrastructure to the benefit of the contemplated 
midrises and incurred substantial expenditures in 
good-faith reliance on the continuing validity of 
the variances. [The builder] thus accrued a vested 
right to complete construction of the midrises in 
accordance with the approved site plan and 
variances ... . Matter of Waterways Dev. Corp. v 
Town of Brookhaven Zoning Bd. of Appeals, 
2015 NY Slip Op 01808, 2nd Dept 3-4-15 
  
  

 
Failure to Obtain a Special Use Permit Does Not 

Preclude, as a Matter of Law, the Establishment of a 
Vested Right to a Nonconforming Use 

  
The Third Department determined there were questions 
of fact re: whether the petitioner, the owner of a quarry, 
had a vested right to mine property it had purchased 
adjacent to the quarry, which had been in operation 
since the 1890's.  The court held that the petitioner's 
failure to obtain a special permit for the newly-acquired 
property did not preclude, as a matter of law, the 
establishment of prior nonconforming use rights: 
  

The Court of Appeals has repeatedly rejected the 
notion that "permits are a prerequisite to 
establishing prior nonconforming use rights" ... . 
Thus, although a special permit was required for 
mining operations between 1975 and 2005, 
petitioner's failure to obtain one does not, as a 
matter of law, preclude it from establishing that it 
has a vested right to mine on its property 
notwithstanding a current or future prohibitive 
zoning ordinance ... . Matter of Cobleskill Stone 
Prods., Inc. v Town of Schoharie, 2015 NY Slip 
Op 01851, 3rd Dept 3-5-15 

 
 
 
 
 
 
 
 

ZONING/ADMINISTRATIVE 
LAW/VARIANCES 

  
Denial of Area Variance In the Absence of Evidence 

of a Detrimental Effect on the Community Was 
Arbitrary and Capricious 

  
The Second Department determined Supreme Court 
correctly held that the zoning board of appeals' denial of 
area variances was arbitrary and capricious.  The court 
noted that similar variances had been granted to other 
parties and there was no evidence before the board that 
the variances would have an undesirable effect on the 
character of the community, adversely affect the physical 
and environmental conditions, or otherwise result in a 
detriment to the health, safety, and welfare of the 
neighborhood: 
  

In determining whether to grant an area variance, 
a zoning board must consider "the benefit to the 
applicant if the variance is granted, as weighed 
against the detriment to the health, safety and 
welfare of the neighborhood or community by 
such grant" ... . The zoning board should also 
consider "(i) whether an undesirable change will 
be produced in the character of the neighborhood 
or a detriment to nearby properties will be created 
by the granting of the area variance; (ii) whether 
the benefit sought by the applicant can be 
achieved by some method, feasible for the 
applicant to pursue, other than an area variance; 
(iii) whether the requested area variance is 
substantial; (iv) whether the proposed variance 
will have an adverse effect or impact on the 
physical or environmental conditions in the 
neighborhood or district; and (v) whether the 
alleged difficulty was self-created, which 
consideration shall be relevant to the decision of 
the board of appeals, but shall not necessarily 
preclude the granting of the area variance" 
(General City Law § 81-b[4][b]). In applying the 
statutory balancing test for granting area 
variances, a zoning board is "not required to 
justify its determination with supporting evidence 
with respect to each of the five factors, so long as 
its ultimate determination balancing the relevant 
considerations was rational"... . Matter of L & M 
Graziose, LLP v City of Glen Cove Zoning Bd. 
of Appeals, 2nd Dept 4-8-15 
  
  

ZONING/ADMINSTRATIVE LAW/USE 
VARIANCES 

  
Criteria for an Application for a Use Variance 

Explained---Not Met Here 
  
The Third Department reversed Supreme Court's 
dismissal of a petition to annul the zoning board of 
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appeals' grant of a use variance to the 
respondent.  Respondent operates a manufacturing 
facility in a residential zone.  The facility pre-dated the 
ordinance making the zone exclusively residential.  The 
Third Department, in a previous appeal, determined that 
an addition to the manufacturing facility constituted an 
unlawful expansion of a nonconforming use.  Thereafter 
the respondent procured a use variance from the zoning 
board of appeals.  In concluding the use variance must 
be annulled, the Third Department explained that the 
applicant for a use variance must demonstrate the 
property cannot "yield a reasonable return if used for any 
of the purposes permitted as it is currently zoned...".  In 
this case, the respondent was required to show that 
using the property for manufacturing without using the 
disputed addition would not yield a reasonable return. 
And the respondent was required to demonstrate that 
converting the entire property, not just the disputed 
addition, to residential use would not yield a reasonable 
return.  The respondent indicated only that the addition 
would be used to store old equipment and only 
attempted to demonstrate that conversion of the 
disputed addition (not the entire property) to residential 
use would not yield a reasonable return. Neither showing 
was sufficient: 
  

An applicant for a use variance bears the burden 
of demonstrating, among other things, that the 
property cannot yield a reasonable return if used 
for any of the purposes permitted as it is currently 
zoned (see Town Law § 267-b [2] [b]...). Where, 
as here, a use variance is sought to expand a 
nonconforming use, "the applicant must 
demonstrate that the land cannot yield a 
reasonable return if used as it then exists or for 
any other use allowed in the zone" ... . Such an 
inability to yield a reasonable return must be 
established through the submission of "dollars 
and cents" proof with respect to each permitted 
use (... . 

  
Since the operation of the industrial 
manufacturing facility, as it existed at the time the 
prohibitory zoning ordinance was enacted in 
1983, was a nonconforming use that was 
permitted to continue because the property was 
devoted to such a use before the ordinance took 
effect, it was a use that was permitted in that 
zone. Further, the property is located in an R1 
residential district and, thus, residential uses were 
also permitted in that zone. Therefore, 
respondents had the burden of proving that their 
property could not yield a reasonable return if 
used as a presently existing nonconforming use 
— i.e., as a manufacturing facility without use of 
the addition for manufacturing purposes — or if 
used for any residential use ... . Respondents' 
proof was insufficient to meet either of these 
showings. 

  

With regard to whether the property could yield a 
reasonable rate of return if continued to be used 
for manufacturing purposes without utilizing the 
800-square-foot addition, the evidence presented 
at the hearing established that the addition is 
used to house older equipment that has been 
replaced by more advanced, efficient equipment. 
* * * 
  
Even if there were sufficient proof to demonstrate 
an inability to realize a reasonable return on the 
property if used as it presently exists for 
manufacturing purposes, no evidence was 
presented as to the financial implications of 
converting the entire property to residential use, 
[*3]which is a use permitted in that zone. While 
financial evidence was presented on the cost of 
converting the addition to a residential use, "[it] is 
. . . with respect to the whole tract that 
reasonableness of return is to be measured"... . 
The fact that respondents' application for a use 
variance was limited to the addition is of no 
moment; the inquiry as to an inability to realize a 
reasonable return may not be segmented to 
examine less than all of an owner's property 
rights subject to a regulatory regime ... .Matter of 
Nemeth v Village of Hancock Zoning Bd. of 
Appeals, 2015 NY Slip Op 03008, 3rd Dept 4-9-
15 

 
ZONING/APPEALS 

  
Application for Variance Properly Denied---Courts' 

Review Powers Re: Actions of Zoning Board 
Explained 

  
The Fourth Department determined the zoning board 
properly denied the petitioner's application for a variance 
and explained the courts' review powers in this context: 

  
It is well settled that the determination whether to 
grant or deny an application for an area variance 
is committed to the broad discretion of the 
applicable local zoning board ... . Consequently, 
when reviewing the denial of an application for an 
area variance, "[j]udicial review [of such a 
determination] is . . . limited to the issue whether 
the action taken by the [board] was illegal, 
arbitrary, or an abuse of discretion' . . . [, and the 
b]oard's determination should therefore be 
sustained so long as it has a rational basis and is 
supported by substantial evidence' " ... . A 
reviewing court may not substitute its judgment 
for that of a local zoning board ..., "even if there is 
substantial evidence supporting a contrary 
determination" ... . 

  
Here, the record establishes that respondent 
reviewed the appropriate statutory factors in 
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making its determination (see General City Law § 
81-b [4] [b]), and concluded that the application 
should be denied because, inter alia, the 
variances would cause an undesirable change to 
the character of the neighborhood, the variances 
are substantial, and petitioners' hardship is self-
created (see § 81-b [4] [b] [i], [iii], [v]). Matter of 
People, Inc. v City of Tonawanda Zoning Bd. 
of Appeals, 2015 NY Slip Op 02257, 4th Dept 3-
20-15 

  
 

ZONING/AREA VARIANCE/TOWN LAW 
  

Statutory Balancing Test Properly Applied In Denial 
of Area Variance Re: Lot-Width 

  
The Second Department determined the zoning board's 
denial of an area variance re: lot-width had a rational 
basis and should not have been disturbed by Supreme 
Court. The Second Department explained how the 
zoning board is to apply the five statutory factors: "In 
determining whether to grant an application for an area 
variance, a zoning board must engage in a balancing 
test, weighing the benefit to the applicant against the 
detriment to the health, safety, and welfare of the 
neighborhood or community if the variance is granted 
(see Town Law § 267-b[3][b]...). The zoning board, in 
applying the balancing test, is not required to justify its 
determination with supporting evidence for each of the 
five statutory factors, as long as its determination 
balancing the relevant considerations is rational ... . 
... The granting of the variances would have resulted in 
the creation of the most nonconforming lot in a unique 
neighborhood ... , the requested variances were 
substantial ... , and the hardship was self-created... 
.  Matter of Traendly v Zoning Bd. of Appeals of 
Town of Southold, 2015 NY Slip Op 03548, 1st Dept 
4-29-15 

 
 

ZONING/MUNICIPAL LAW/TOWN LAW 
  

Town Board Is Not a Proper Party In an Action 
Seeking Review of a Determination Made by the 

Town's Zoning Board 
  
The Second Department noted that the Town Board is 
not a proper party to an action seeking review of a 
determination by the town's Zoning Board.  The Zoning 
Board "is an independent, quasi-judicial, administrative 
arm of the Town ... . The Town Board ... had no 
jurisdiction to hear or determine the subject application 
and, in fact, neither heard nor determined it." Matter of 
TAC Peek Equities, Ltd. v Town of Putnam Val. 
Zoning Bd. of Appeals, 2015 NY Slip Op 03547, 2nd 
Dept 4-29-15 
  

ZONING/SPECIAL EXCEPTION/SPECIAL 
USE PERMIT/USE VARIANCE 

  
Denial of Special Use Permit Reversed As Arbitrary 

and Capricious/Difference Between Special Use 
Permit and Use Variance Explained 

  
The Second Department determined that the denial of 7-
Eleven's petition for a special exception (also referred to 
as a special use permit) for operation of a convenience 
store was arbitrary and capricious.  The court explained 
the difference between a special use permit and a use 
variance. A special use permit gives a property owner 
permission to use property in a way that is consistent 
with the zoning ordinance but not necessarily allowed as 
of right. A use variance gives the owner permission to 
use the property in a manner inconsistent with the 
zoning ordinance.  The proof burden is much lighter for a 
special use permit, as opposed to a use variance.  The 
proponent of a special use permit need only show 
compliance with legislatively imposed conditions, while 
the proponent of a use variance must show undue 
hardship in complying with the ordinance. Here no 
evidence was presented to support the denial of the 
special use permit: 
  

A special exception, commonly known as a 
special use permit, "gives [a property owner] 
permission to use property in a way that is 
consistent with the zoning ordinance, although not 
necessarily allowed as of right" ... . By contrast, a 
use variance gives a property owner permission 
to use the property in a manner inconsistent with 
a local zoning ordinance. "The significance of this 
distinction is that the inclusion of the permitted 
use in the ordinance is tantamount to a legislative 
finding that the permitted use is in harmony with 
the general zoning plan and will not adversely 
affect the neighborhood" ... . Accordingly, "the 
burden of proof on an owner seeking a special 
exception is lighter than that on an owner seeking 
a [use] variance, the former only being required to 
show compliance with any legislatively imposed 
conditions on an otherwise permitted use, while 
the latter must show an undue hardship in 
complying with the ordinance" ... . Matter of 7-
Eleven, Inc. v Incorporated Vil. of Mineola, 
2015 NY Slip Op 03544, 2nd Dept 4-29-15 
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ZONING/STATUTORY 
INTERPRETATION/ADMINISTRATIVE LAW 

  
Court's Review Powers Re: a Zoning Board's 
Interpretation of an Ordinance Explained---

Reviewing Court Need Not Defer to the Board's 
Ruling on a Purely Legal Issue/Here Zoning Board 

Properly Interpreted the Ordinance---Criteria 
Explained 

  
Reversing Supreme Court, the Second Department 
determined the Zoning Board of Appeals (ZBA) had 
properly found that a "tire sales and automotive repair" 
business was a "conditional use," not a "permitted use," 
within the meaning of the Village Code. A "conditional 
use" requires a conditional use permit and site plan 
approval.  The court explained its review powers in this 
context and the statutory interpretation criteria it applied. 
The reviewing court need not defer to the agency's ruling 
on a purely legal question (here the meaning of the 
applicable code provisions). The ordinance must be read 
as a whole and no language should be rendered 
superfluous: 
  

" In a proceeding pursuant to CPLR article 78 to 
review a determination of a zoning board of 
appeals, judicial review is limited to ascertaining 
whether the action was illegal, arbitrary and 
capricious, or an abuse of discretion'" ... . 
"[Z]oning restrictions, being in derogation of 
common-law property rights, should be strictly 
construed, and any ambiguities are to be resolved 
in favor of the property owner" ... . 

  
A zoning board's interpretation of its zoning 
ordinance is generally entitled to great deference 
... . However, where, as here, "the issue involves 
pure legal interpretation of statutory terms, 
deference is not required" ... . Pursuant to our 
independent review of the law, we conclude that 
the ZBA's determination complied with applicable 
legal principles ... . 

  
Under the Zoning Code, uses permitted as of right 
(hereinafter permitted uses) and conditional uses 
are set forth in accompanying zoning schedules. 
The uses listed in column A of the applicable 
schedules "are permitted by right," while the uses 
listed in column C "are permitted only on approval 
of the Planning Board, and are conditioned to [sic] 
special requirements that may be imposed to 
ensure compatibility with neighboring uses" (Code 
of the Village of Monroe § 200-15[B]). Zoning 
Schedule I-F is applicable to the GB District. The 
permitted uses enumerated in column A of the 
Table of Use Requirements of Zoning Schedule I-
F include, among others, "retail sales" (Item 17) 
and "repair service, including automotive" (Item 
16). However, column C lists "tire sales and 

service" (Item 4) among the conditional uses. 
Section 200-3 of the Code of the Village of 
Monroe provides that "[i]n the event of conflict in 
the terminology of any section or part thereof of 
this chapter, the more restrictive provisions shall 
control" ... .  

  
"A statute such as a zoning ordinance must be 
construed as a whole, reading all of its parts 
together, all of which should be harmonized to 
ascertain legislative intent, and it should be given 
its plain meaning, avoiding a construction that 
renders superfluous any language in the 
ordinance" ... . Matter of Robert E. Havell 
Revocable Trust v Zoning Bd. of Appeals of 
Vil. of Monroe, 2015 NY Slip Op 03369, 2nd 
Dept 4-22-15 

 
 

ZONING/TOWN LAW/CIVIL 
PROCEDURE/ENVIRONMENTAL 

LAW/STANDING 
  

Engineer/Engineering Firm Did Not Have Standing to 
Contest Variance 

  
The Third Department determined the petitioner, Klein, 
an engineer who claimed to be representing neighbors 
opposed to a variance granted by the town zoning 
board, did not have standing to contest the variance: 
  

The Town Code permits appeals by "any person 
aggrieved" by, among other things, the zoning 
administrator's decisions (Code of the Town of 
Queensbury § 179-14-040 [C]). As the Town 
Code does not define the quoted phrase, it must 
be interpreted according to its plain meaning ... . 
This language seems to be taken directly from 
Town Law § 267-a (4). This same phrase in that 
statute has been consistently interpreted to mean 
a person who "has sustained special damage, 
different in kind and degree from the community 
generally" ... . Even without establishing an injury 
in fact, a person is presumed to have standing if 
he or she falls within the statute's zone of 
interests and his or her property is sufficiently 
proximate to the property at issue ... . 

  
The notice of appeal to the ZBA [Zoning Board of 
Appeals] listed Klein's engineering firm as the 
appellant and Klein as the appellant's agent. Klein 
and his firm did not exhibit any specialized harm 
and do not own property near the Kitchens' 
property. Thus, Klein does not have standing in 
his individual capacity or as an agent for his firm. 
Klein asserts that at the public hearings and in 
letters he identified himself as appearing on 
behalf of neighbors. While this is true, at no point 
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up until the day before the hearing on his appeal 
did he identify who his clients were. The other 
petitioners involved in this appeal, who later 
claimed that Klein was their agent, were not listed 
on the notice of appeal and did not file a formal 
designation form naming him as their agent — as 
the Town generally requires — prior to the 
expiration of the statute of limitations for 
appealing an administrative determination. Under 
the circumstances, the ZBA did not err in finding 
that Klein was not a duly authorized agent of an 
aggrieved party during the requisite limitations 
period for the appeal and was not himself 
aggrieved, so he had no standing ... . Matter of 
Fund for Lake George, Inc. v Town of 
Queensbury Zoning Bd. of Appeals, 2015 NY 
Slip Op 518831, 3rd Dept 3-12-15 
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ATTORNEYS/STATUTORY 
INTERPRETATION 

  
Non-Resident Attorneys Must Maintain a Physical 
Office in New York State to Practice in New York 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, determined the requirement that, in order to 
practice in New York, non-resident attorneys maintain a 
physical office in New York State is constitutional: 
  

Here, the statute appears to presuppose a 
residency requirement for the practice of law in 
New York State. It then makes an exception, by 
allowing nonresident attorneys to practice law if 
they keep an "office for the transaction of law 
business" in this State. By its plain terms, then, 
the statute requires nonresident attorneys 
practicing in New York to maintain a physical law 
office here.Schoenefeld v State of New York, 
2015 NY Slip Op 02674, CtApp 3-31-15 
 
 

CIVIL PROCEDURE/COLLEGES AND 
UNIVERSITIES 

  
Appellate Division Should Have Allowed Respondent 

to Answer Petition After Dismissal of the Petition 
Was Reversed by the Appellate Division 

  
The Court of Appeals determined the Appellate Division 
erred when it did not remand an Article 78 proceeding to 
Supreme Court to allow the respondent university (NYU) 
to submit an answer to the petition.  The petition was 
brought by a dental student seeking redress after she 
was expelled.  Supreme Court dismissed the 
petition.  The Appellate Division reversed: 
  

The principal issue raised by this appeal is 
whether the Appellate Division erred by failing to 
remand to Supreme Court to permit NYU to file an 
answer pursuant to CPLR 7804 (f). That provision 
specifies that where a respondent moves to 
dismiss a CPLR article 78 petition and the motion 
is denied, "the court shall permit the respondent 
to answer, upon such terms as may be just" ... . 
We have indicated, however, that a court need 
not do so if the "facts are so fully presented in the 
papers of the respective parties that it is clear that 

no dispute as to the facts exists and no prejudice 
will result from the failure to require an answer" ... 
. Since "the motion papers" in BOCES "clearly did 
not establish that there were no triable issues of 
fact," we held that "the procedure dictated by 
CPLR 7804 (subd [f]) should have been followed" 
... . For the same reason, NYU should be 
permitted to answer in this case. 

  
A student subject to disciplinary action at a private 
educational institution is not entitled to the "full 
panoply of due process rights" ... . Such an 
institution need only ensure that its published 
rules are "substantially observed" ... . And here, 
triable issues of fact exist with regard to whether 
NYU substantially complied with its established 
disciplinary procedures. Matter of Kickertz v 
New York Univ., 2015 NY Slip Op 02800, CtApp 
4-2-15 
 
 

CONTRACT LAW/OIL AND 
GAS/ENVIRONMENTAL LAW 

  
Moratorium on Fracking Did Not Extend Oil and Gas 

Leases Beyond the Primary Five-Year Term 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, determined that a "force majeur" clause in oil and 
gas leases was not triggered by the moratorium on 
fracking in New York and, therefore, the five-year 
primary term of the leases was not extended by the 
moratorium: 
  

Each of the leases contains an identical term 
clause, also known as a habendum clause, which 
establishes the primary and definite period during 
which the energy companies may exercise the 
drilling rights granted by the leases. Specifically, 
the leases' habendum clause provides: 

  
"It is agreed that this lease shall remain in 
force for a primary term of FIVE (5) years 
from the date hereof and as long thereafter 
as the said land is operated by Lessee in 
the production of oil or gas." 

  
Under this provision, the interests conveyed by 
the leases exist for a five-year "primary term," 
followed by an open secondary term so long as 
the land is operated by the lessee in the 
production of oil or gas. 

  
Each lease also contains what the parties refer to 
as a "force majeure clause." Generally, a force 
majeure event is an event beyond the control of 
the parties that prevents performance under a 
contract and may excuse nonperformance ... . 
The force majeure clause here provides: 

 

COURT OF APPEALS 
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"If and when drilling or other operations 
hereunder are delayed or interrupted by 
lack of water, labor or material, or by fire, 
storm, flood, war, rebellion, riot, strike, 
differences with workmen, or failure of 
carriers to transport or furnish facilities for 
transportation, or as a result of some order, 
rule, regulation, requisition or necessity of 
the government, or as a result of any other 
cause whatsoever beyond the control of 
Lessee, the time of such delay or 
interruption shall not be counted against 
Lessee, anything in this lease to the 
contrary notwithstanding. All express or 
implied covenants of this lease shall be 
subject to all Federal and State laws, 
Executive Orders, Rules or Regulations, 
and this lease shall not be terminated, in 
whole or in part, nor Lessee held liable in 
damages for failure to comply therewith, if 
compliance is prevented by, or if such 
failure is the result of any such Law, Order, 
Rule or Regulation." * * * 

  
...[W]e hold that the force majeure clause does 
not modify the primary term of the habendum 
clause and, therefore, does not extend the leases. 
The habendum clause in the leases does not 
incorporate the force majeure clause by reference 
or contain any language expressly subjecting it to 
other lease terms ... . Moreover, the language in 
the force majeure clause stating that "the time of 
such delay or interruption shall not be counted 
against Lessee" does not refer to the habendum 
clause with specificity. Thus, the habendum 
clause is not expressly modified or enlarged by 
the force majeure clause. Beardslee v Inflection 
Energy, LLC, 2015 NY Slip Op 02677, CtApp 3-
31-15 
 
 

CRIMINAL LAW 
  

Whether Arresting Officers Had Reasonable 
Suspicion to Stop and Detain Is a Mixed Question of 

Law and Fact Which Cannot Be Reviewed by the 
Court of Appeals 

  
The Court of Appeals, over a strong dissent, determined 
it did not have jurisdiction to consider whether the police 
had reasonable suspicion to justify the stop and 
detention of the defendant, a mixed question of law and 
fact: 
  

Whether the circumstances of a particular case 
rise to the level of reasonable suspicion presents 
a mixed question of law and fact ... . Because the 
Appellate Division's reversals were thus not "on 
the law alone or upon the law and such facts 

which, but for the determination of law, would not 
have led to reversal" (CPL 450.90 [2] [a]), these 
appeals are not authorized to be taken. 
  
While acknowledging that "determinations as to 
reasonable suspicion typically present a mixed 
question of law and fact," the dissent cites People 
v McRay (51 NY2d 594 [1980]) for the proposition 
that these cases instead involve a straight-up 
question of law — namely, "the minimum showing 
necessary to establish reasonable suspicion" ... . 
In McRay, though, the Appellate Division reversed 
the suppression court on the ground that the 
People's proof was insufficient as a matter of law 
to support probable cause to arrest (id. at 605). 
When we disagreed and reversed, we therefore 
remitted to the Appellate Division for factual 
review, emphasizing that an inference of probable 
cause was permitted, but not required, on the 
facts established (id. at 605, 606). Here, by 
contrast, the Appellate Division reversed the 
suppression court because, when exercising its 
independent fact-finding powers, it drew a 
different inference from the established facts, thus 
deciding a mixed question of law and fact. The 
dissenting Judge strongly disagrees with the 
Appellate Division. But the views of individual 
Judges of this Court on the merits of defendants' 
suppression motions are beside the point 
because the Criminal Procedure Law simply does 
not vest us with jurisdiction to entertain these 
appeals... . People v Brown, 2015 NY Slip Op 
02552, CtApp 3-26-15 
  
  
  

Felony Convictions in Other Jurisdictions Need Not 
Have a New-York-Felony Counterpart to Be 

Considered Under the Persistent Felony Offender 
Statute 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Read, determined the persistent-felony-offender statute 
does not require that felonies committed in other 
jurisdictions have a felony-counterpart in New York in 
order to be considered re:  persistent-felony-offender 
status: 
  

New York's persistent felony offender statute, by 
its plain terms, does not require that, in order to 
classify someone as a persistent felony offender, 
an out-of-state predicate felony must have a New 
York counterpart. Section 70.10's silence with 
regard to New York equivalency is dispositive. As 
the Second Circuit explained in Griffin, when 
holding that section 70.10 was rational as applied 
to the defendant in that case, "[s]ection 70.10 (1) 
(b) does not distinguish among felony convictions 
that arise under federal, New York State, or out-
of-state law. Thus, if the acts constitute a felony 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02677.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02677.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02677.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02552.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02552.htm


 

 145 

under federal or another state's law, they will be 
deemed a felony for purposes of persistent 
offender status under [s]ection 70.10 even if there 
is no counterpart felony in New York law" (Griffin, 
156 F3d at 290 [emphasis added]...). People v 
Jones, 2015 NY Slip Op 02553, CtApp 3-26-15 
  

  
Defense Counsel's Absence When Judge Decided to 

Replace a Sick Juror Not Preserved by 
Objection/Court Need Not Put on the Record Its 

Consideration of Alternatives to Courtroom 
Closure/Factual Allegations Insufficient to Justify a 

Suppression Hearing 
  
  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, over a dissent, determined defense 
counsel's absence from the courtroom when the judge 
put on the record that he was replacing a sick juror was 
not a mode of proceedings error and was not preserved 
by objection. Defense counsel entered the courtroom 
just as the judge seated the alternate juror and did not 
object. The Court of Appeals also determined the trial 
judge was not required to put on the record his 
consideration of measures other than the closure of the 
courtroom when undercover officers testified, and 
sufficient facts were not raised in the defense motion 
papers to justify a suppression hearing: 
  

Here, although defense counsel was not present 
in court while the judge was stating on the record 
that he intended to replace the sick juror and 
counsel for co-defendant was objecting to that 
replacement, the record shows that prior to 
arriving in the courtroom, counsel was aware from 
his discussion with the court that there was a sick 
juror and that the court had previously excused an 
alternate juror for psychological reasons. Most 
importantly, defense counsel was in the 
courtroom when the judge told the alternate to 
take the seat of the sick juror. If counsel had any 
objection to the replacement of the juror, including 
a desire to be heard further on the issue, he had 
the time and the opportunity to make his position 
known. It was incumbent upon him to raise an 
objection at that time, before the trial proceeded. 
Certainly, the better practice would have been for 
the trial judge to await counsel's arrival before 
placing his decision regarding the juror on the 
record. While, as the dissent notes, defense 
counsel was absent during the on-the-record 
discussion about dismissing the juror, 
nonetheless, counsel was present at the critical 
time when the sick juror was being replaced by 
the alternate, and counsel did not raise any 
objection concerning the right to counsel or 
otherwise, at a time when the trial court had the 
opportunity to change course. * * * 
  

... [T]his Court has rejected the argument that 
United States Supreme Court precedent requires 
a trial court to explain, on the record, the 
alternatives to closure that it considered (People v 
Echevarria, 21 NY3d 1, 18 [2013]; People v 
Ramos, 90 NY2d 490, 504 [1997]). Rather, we 
have concluded that where the record 
establishes, as it does here, the need to close a 
portion of the proceedings, "it can be implied that 
the trial court, in ordering closure, determined that 
no lesser alternative would protect the articulated 
interest"... . * * * 
  
... [D]efendant's simple denial that he was not 
engaged in any criminal conduct at the time he 
was stopped did not raise any issue of fact 
requiring a [suppression] hearing. It was 
defendant's role in the conspiracy ... and his 
conduct ... at the time of the purchase of the 
kilogram of cocaine that provided probable cause 
to arrest him. Under those circumstances, it was 
incumbent upon defendant to refute the 
allegations in order to obtain a hearing. People v 
Garay, 2015 NY Slip Op 02672, CtApp 3-31-15 

  
  
Ex Parte Interview of Important Prosecution Witness 

Re: the Witness' Health, Addictions and Ability to 
Testify Violated Defendants' Right to Confrontation 

and Right to Counsel 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, over a dissent, determined that the court's 
conducting an ex parte interview of a main prosecution 
witness concerning the witness' health, addictions and 
his related ability to testify violated the defendants' right 
to confrontation and right to counsel: 
  

Absent a substantial justification, courts must not 
examine witnesses about nonministerial matters 
in camera without counsel present or ex parte 
(see ... People v Goggins, 34 NY2d 163, 173 
[1974]). "[A]n in-camera examination of the 
witnesses, that is ex parte or without the parties 
represented would, in our view, arguably trifle with 
the constitutional right to confrontation and the 
right to counsel" (Goggins, 34 NY2d at 169). A 
"defendant's right to the full benefit of the 
adversary system should not be denied, nor 
qualified by impairing his right by interposing the 
'neutral' Judge to assess whether the disclosure 
is relevant or material" (id.). Goggins concerned a 
defendant's right to disclosure of an informant's 
identity, and this Court held that where the 
information "relates to a substantive issue in the 
case, the disclosure should not be ex parte or 
without either party present even if in camera" (id. 
at 173). * * * 
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The denial of the right to counsel at trial "is of 
constitutional dimension" and is not subject to 
harmless error analysis ... . Courts should not 
delve into questions of prejudice when assistance 
of counsel is involved ... . As this Court 
recognized, "[t]he right to have the assistance of 
counsel is too fundamental and absolute to allow 
courts to indulge in nice calculations as to the 
amount of prejudice arising from its denial" ... . 
And as this Court held in Hodge, a quantification 
of what impeachment material defense counsel 
might have obtained at the proceeding cannot be 
dispositive ..., as harmless error does not apply in 
right-to-counsel cases ... . 
  
Here, the in camera proceeding clearly involved 
substantive issues as opposed to ministerial 
matters and there was no justification for 
excluding defense counsel. Because the 
discussion involved important issues for trial that 
might have affected a "substantial right" of a 
party, defense counsels' presence was required... 
. People v Carr, 2015 NY Slip Op 02798, CtApp 
4-2-15 

  

  
CRIMINAL LAW/EVIDENCE 

  
Line Between Inadmissible Testimonial (Hearsay) 

Statements and Admissible Non-Testimonial 
Information Clarified 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, with a concurring opinion, determined the 
defendant's right to confrontation was violated in one 
case and not violated in another. (Ostensibly) the 
hearsay was not admitted for the truth of the matters 
asserted, but rather to explain police actions.  In one 
case, the hearsay was deemed testimonial (and 
inadmissible) because it was substantive enough to 
have effectively replaced the declarant's testimony.  In 
the other case, the information was not deemed 
testimonial, because any connection with the information 
and an out-of-court declarant was speculative . The 
relevant law was described as follows: 
  

...[T]he federal Confrontation Clause bars 
"admission of testimonial statements of a witness 
who did not appear at trial," unless that witness 
was unavailable to testify and the defendant had 
a prior opportunity to cross-examine him or her 
(Crawford v Washington, 541 US 36, 53-54 
[2004]...). "[A] statement will be treated as 
testimonial only if it was 'procured with a primary 
purpose of creating an out-of-court substitute for 
trial testimony' " ... and, "[i]f a different purpose 
underlies its creation, the issue of admissibility of 
the statement is subject to federal or state rules of 
evidence" ... . Our precedent teaches that "two 

factors . . . are 'especially important' in resolving 
whether to designate a statement as testimonial—
-'first, whether the statement was prepared in a 
manner resembling ex parte examination and 
second, whether the statement accuses 
defendant of criminal wrongdoing' " ... . "[T]he 
'purpose of making or generating the statement, 
and the declarant's motive for doing so,' also 
'inform [those] two interrelated touchstones' " ... . 

  
But this is not to say that testimonial statements 
are invariably intolerable at trial. The federal 
Confrontation Clause "does not bar the use of 
testimonial statements for purposes other than 
establishing the truth of the matter asserted" ... . 
Moreover, subject to the exercise of a court's 
discretion, otherwise inadmissible evidence that 
"provide[s] background information as to how and 
why the police pursued and confronted [a] 
defendant" ... may be admitted to help a jury 
understand a case in context "if the evidence's 
probative value in explaining the [pursuit] 
outweighs any undue prejudice to the defendant," 
and if the evidence is accompanied by a " proper 
limiting instruction[]' "... . People v Garcia, 2015 
NY Slip Op 02675, CtApp 3-31-15 

  
  
Introduction of "Prompt Outcry" Evidence in a Rape 

Trial, After the People, Pre-Trial, Had Informed 
Defense Counsel and the Court There Would Be No 
Evidence of a "Prompt Outcry," Required Reversal 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Stein, reversed defendant's conviction in a rape case 
because the People, prior to trial, indicated there would 
be no "prompt outcry" evidence and, at trial, "prompt 
outcry" evidence was introduced.  Because defense 
counsel had formulated trial strategy and conducted voir 
dire with the understanding the first time the victim told 
anyone about the alleged offense was six months after 
the incident, the prejudice resulting from the "surprise" 
evidence was substantial: 
  

Based on this record, the trial court abused its 
discretion when it denied defense counsel's 
motion for a mistrial or to strike a portion of 
complainant's testimony. Undisputedly, 
complainant's testimony that she told her friend 
"what happened" conveyed to the jury that she 
had engaged in sexual intercourse with defendant 
that evening. Although this testimony was 
relevant, we have observed that relevancy, alone, 
does not render evidence admissible because "'it 
may be rejected if its probative value is 
outweighed by the danger that its admission 
would . . . unfairly surprise a party[] or create 
substantial danger of undue prejudice to one of 
the parties'" ... . 
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Relying on the People's pre-trial representation, 
defense counsel shaped his trial strategy — from 
voir dire to his opening statement — based on his 
founded belief that complainant did not disclose 
the alleged rapes until months after they 
occurred. Complainant's testimony that she 
disclosed her accusations against defendant — 
even partially — the same night as the alleged 
assaults, took defendant by surprise because it 
was inconsistent with the People's earlier position 
and with complainant's grand jury testimony. 
Despite the People's admission that they 
"expected" complainant to testify in such a 
manner, the prosecutor inexplicably failed to 
convey this information to defense counsel. As a 
result, the surprise testimony eviscerated 
counsel's credibility with the jury and irreparably 
undermined his trial strategy. People v Shaulov, 
2015 NY Slip Op 02676, CtApp 3-31-15 

  

 
CRIMINAL LAW/EVIDENCE/SILENCE IN 

RESPONSE TO QUESTIONS 
  

Evidence of a Defendant's Silence In Response to 
Questions Posed by the Police Cannot Be 
Introduced in the People's Case-In-Chief 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, over a two-judge dissent, determined that state 
evidentiary rules were violated by testimony, during the 
People's case-in-chief, describing the defendant's 
silence following some of the questions asked by the 
police during interrogation. The court noted that although 
there are (very) limited circumstances when a 
defendant's silence, or failure to give a timely 
exculpatory explanation, can be used to impeach a 
defendant who takes the stand, no such flexibility applies 
to the case-in-chief.  There can be many reasons for a 
defendant's silence in response to a question, so the 
probative value of silence is limited.  On the other hand, 
there is a real danger a jury will interpret a defendant's 
silence as evidence of guilt. The error was not harmless 
as a matter of law--defendant's conviction was reversed 
and a new trial ordered: 
  

If silence could constitute an answer, then the 
People could meet their burden simply by asking 
a question. Moreover, evidence of a defendant's 
selective silence "is of extremely limited probative 
worth" ... . A defendant who agrees to speak to 
the police but refuses to answer certain questions 
may have the same legitimate or innocent 
reasons for refusing to answer as a defendant 
who refuses to speak to the police at all ... . 
Furthermore, the potential risk of prejudice from 
evidence of a defendant's selective silence is 
even greater than the risk to a defendant who 
chooses to remain totally silent. Jurors are more 

likely to construe a defendant's refusal to answer 
certain questions as an admission of guilt if the 
defendant has otherwise willingly answered other 
police inquiries. The ambiguous nature and 
limited probative worth of a defendant's selective 
silence is outweighed by the substantial risk of 
prejudice to the defendant from admission of such 
evidence ... . Evidence of a defendant's selective 
silence therefore generally may not be used by 
the People during their case-in-chief and may be 
used only as "a device for impeachment" of a 
defendant's trial testimony in limited and unusual 
circumstances ... . 

  
The People's use of defendant's selective silence 
in this case was improper for another reason. In 
her opening statement, the prosecutor told the 
jury that defendant did not admit or deny the 
accusations when he spoke to the detective. 
Furthermore, during direct examination of the 
detective, the prosecutor elicited testimony 
establishing not only that defendant did not 
answer when asked whether he had sex with the 
victim, but also that he did not deny it either. In 
addition to using defendant's selective silence as 
a purported impeachment device during their 
direct case, the People also invited the jury to 
infer an admission of guilt from defendant's failure 
to deny the accusations. The risk that the jury 
made such an impermissible inference is 
substantial where, as here, defendant selectively 
answered some police questions but not others, 
and the court refused to provide any curative 
instruction. The prosecutor's comments regarding 
defendant's selective silence during opening 
statements were improper, and the court erred in 
allowing testimony concerning defendant's 
selective silence at trial, inasmuch as the 
comments and testimony allowed the jury to 
"draw an unwarranted inference of guilt" ... 
. People v Williams, 2015 NY Slip Op 02866, 
CtApp 4-7-15 

  
  

CRIMINAL LAW/INEFFECTIVE ASSISTANCE 
OF COUNSEL 

  
Reversal Due to Ineffective Assistance Affirmed 

Over Forceful Dissent 
  
The Court of Appeals, in a brief memorandum decision, 
affirmed the Appellate Division's reversal of defendant's 
conviction due to ineffective assistance of counsel, 
noting counsel's failure to invoke the court's prior 
preclusion order and the presentation of an alibi defense 
for the wrong day.  Judge Pigott wrote a long and 
detailed dissent.  People v Jarvis, 2015 NY Slip Op 
02869, CtApp 4-7-15 
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CRIMINAL LAW/PROBABLE 

CAUSE/MISTAKE OF LAW BY POLICE 
  

As Long as a Police Officer's Mistake is "Objectively 
Reasonable," a Stop Based Upon the Mistake Will 

Not Be Invalidated/There Is No Analytical Distinction 
Between a Mistake of Law and a Mistake of Fact in 

this Context 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Stein, over a dissent, determined that a police officer's 
objectively reasonable mistake about the law will not 
invalidate a stop based upon that mistake.  Here the 
defendant was stopped by the police after she rolled 
through a stop sign at the exit of a supermarket parking 
lot.  The defendant was ultimately arrested and charged 
with driving while intoxicated.  It turned out that the stop 
sign, although regulation size and color, was not 
registered with the town and was therefore not "legally 
authorized." The local court dismissed the charges, 
finding the initial vehicle stop, based upon a mistake of 
law, improper. The Court of Appeals reversed, holding 
the mistake of law was "objectively reasonable."  The 
court noted that a police officer cannot be expected to 
know the location of every "unregistered" stop sign in 
his/her jurisdiction. The court made it clear, in deciding 
whether the actions taken by the police were objectively 
reasonable, there should be no distinction between 
mistakes of fact and mistakes of law: 
  

...[W]e look to the reasonableness of the officer's 
belief that defendant violated the Vehicle and 
Traffic Law, without drawing any distinction 
between mistakes of fact and mistakes of law. * * 
* ... [W]e are not saying that it would have been 
objectively reasonable for the arresting officer to 
have claimed ignorance of the requirement in 
Vehicle and Traffic Law § 1100 (b) that a stop 
sign in a parking lot be registered to be valid. We 
are saying that the stop was nonetheless 
constitutionally justified because the officer was 
not chargeable with knowing each and every stop 
sign that was registered under the Newark Village 
Code.  People v Guthrie, 2015 NY Slip Op 
02867, CtApp 4-7-15 

  

 CRIMINAL LAW/SEX OFFENDER 
REGISTRATION ACT (SORA) 

  
Defendant's Inability to Participate in the Prison Sex 

Offender Treatment Program Based Upon His 
Disciplinary Record Should Not Have Been Deemed 

a "Refusal" to Participate in the Program 
  
The Court of Appeals determined Supreme Court erred 
when it assessed points against the defendant in a Sex 
Offender Registration Act (SORA) proceeding for 
"refusal to participate" in a prison sex offender treatment 

program.  Defendant was not eligible for participation in 
the treatment program because of his disciplinary 
record.  He did not "refuse" to participate: 
  

Whether a defendant's prison disciplinary 
violations which prevent him or her from attending 
treatment can trigger an assessment of points 
under risk factor 12 has not been addressed by 
this Court. We hold that defendant's inability to 
participate in sex offender treatment due to his 
disciplinary violations was not tantamount to a 
refusal to participate in treatment under the SORA 
Guidelines. Refusal contemplates an intentional 
explicit rejection of what is being offered. There is 
no indication here that defendant explicitly 
refused treatment. Conduct that places a 
defendant in a position where he or she could not 
receive treatment is not equal to refusal to 
participate in treatment. Inferring refusal from a 
defendant's disciplinary record is not supported 
by the Guidelines, which state that points should 
be assessed where a defendant refuses 
treatment or is expelled from treatment. People v 
Ford, 2015 NY Slip Op 02554, CtApp 3-26-15 
 

 

  
CRIMINAL LAW/TRANSFERRED 

INTENT/DEPRAVED INDIFFERENCE/RIGHT 
TO CONFRONTATION/EVIDENCE 

  
Defendant Cannot Be Convicted of Both Intentional 
and Depraved Indifference Murder Where there Is a 
Single Victim/"Transferred Intent" Theory Explained 

and Applied/Insufficient Evidence Defendant 
Intimidated a Witness---the Witness' Grand Jury 

Testimony Should Not Have Been Admitted 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, over a partial dissent, resolved a split among the 
departments and determined a defendant cannot be 
convicted of both intentional murder and depraved 
indifference murder where there is a single victim. It was 
alleged that the defendant fired his weapon at one 
person, but killed an uninvolved bystander who was 
several buildings away. The trial judge submitted both 
the intentional and depraved indifference murder 
theories to the jury in the conjunctive (not in the 
alternative). Defendant was convicted of both offenses. 
The Court of Appeals' analysis turned on "transferred 
intent."  Conviction under New York's "transferred intent" 
theory requires the jury to conclude the defendant acted 
intentionally.  Intentional murder, even where 
"transferred intent" is involved, is incompatible with 
depraved indifference murder, which is, by definition, not 
intentional. Where there is a single victim, only one or 
the other mental state can apply, not both. The Court of 
Appeals further determined the trial court erred when it 
allowed in evidence the grand jury testimony of a 
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witness who refused to testify, purportedly out of fear. 
There was not sufficient evidence connecting the 
defendant to any actions or words aimed at instilling fear 
in the witness.  A new trial was ordered for the 
intentional, depraved indifference and attempted murder 
counts: 
  

The purpose of the transferred intent theory is "to 
ensure that a person will be prosecuted for the 
crime [that person] intended to commit even 
when, because of bad aim or some other 'lucky 
mistake,' the intended target was not the actual 
victim" ... . Given this stated goal, the Court has 
cautioned that transferred intent "should not be 
employed to 'multiply criminal liability, but to 
prevent a defendant who has committed all the 
elements of a crime (albeit not upon the same 
victim) from escaping responsibility for that crime" 
... . Hence, it should be applied where a 
defendant "could not be convicted of the crime 
because the mental and physical elements do not 
concur as to either the intended or actual victim" 
... . 

  
... Whether based on the defendant's conscious 
objective towards the intended victim, or on a 
transferred intent theory directed at a different, 
and actual, victim, defendant's conviction 
depends on a jury finding that defendant harbored 
the requisite intentional mental state. Defendant 
cannot then also be guilty of the same murder 
premised on a depraved state of mind. 

  
That the People had at their disposal two bases 
by which to establish the requisite state of mind 
— transferred intent and depraved indifference — 
does not permit the People to seek multiple 
convictions for the one murder for which the 
defendant was charged, prosecuted and tried. To 
hold otherwise is contrary to "the basic principle 
that a defendant should not be convicted and 
punished more than once for conduct which, 
although constituting only one prohibited act, may 
because of statutory definition, be theorized as 
constituting separate criminal acts" ... . Under 
New York law, defendant is held accountable for 
the murder he committed, even if it was not the 
one he set out to complete (Penal Law 125.25 
[1]). People v Dubarry, 2015 NY Slip Op 02865, 
CtApp 4-7-15 
 

 
 
 
 
 
 
 
 

 EDUCATION-SCHOOL LAW/COLLEGES 
AND UNIVERSITIES/LAW SCHOOL 

  
Misrepresentations About Expunged Drug-Related 

Offenses on Student's Law School Admission 
Application Supported the Rescinding of the 

Student's Admission After Completion of Three 
Semesters 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, over a dissent, determined a law school 
did not act arbitrarily and capriciously when it determined 
a student had made misrepresentations about 
(expunged) criminal offenses in his admission-
application and rescinded his admission after three 
semesters of study: 
  

Courts have a "restricted role" in reviewing 
determinations of colleges and universities ... . A 
determination will not be disturbed unless a 
school acts arbitrarily and not in the exercise of its 
honest discretion, it fails to abide by its own rules 
... or imposes a penalty so excessive that it 
shocks one's sense of fairness ... . None of those 
factors is present here. 

  
The law school's treatment of [the student] was 
rational insofar as it was not wholly inconsistent 
with the school's approach to rescission of 
admission in general. The law school states that 
while it routinely receives, and often grants, 
requests from enrolled students to amend the 
criminal history sections of their applications, such 
amendments usually involve minor offenses such 
as open container or traffic violations, or small 
quantity marijuana possession. Amendments are 
by no means guaranteed - -the law school states 
that on at least two occasions, when the 
information contained in the subsequent 
disclosure would have prevented the individual 
from being considered for admission, the 
students' admission was rescinded. 

  
The law school avers that it has an unwritten 
policy of not admitting people who sell drugs and 
that if [the student] had disclosed on his 
application that his arrest was for the distribution 
of LSD to an undercover officer and possession 
with intent to distribute, his application would have 
been denied during the initial screening process. 
The school explains that it generally distinguishes 
between applicants with a history of personal drug 
use, and those with a history of drug dealing - - 
the former can be accepted under certain 
circumstances, but the latter are not. Matter of 
Powers v St. John's Univ. Sch. of Law, 2015 
NY Slip Op 02799, CtApp 4-2-15 
  

 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02865.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02865.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02799.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02799.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_02799.htm


 

 150 

LABOR LAW 
  

Slip and Fall On Ice While Wearing Stilts Not an 
Elevation-Related Event within Meaning of Labor 

Law 240 (1) 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Stein, over a dissent, determined that a slip and fall 
caused by ice on the floor was not an elevation-related 
event within the meaning of Labor 240(1), despite the 
fact the worker was using stilts when he slipped and fell: 
  

... [T]he protections of Labor Law § 240 (1) "do 
not encompass any and all perils that may be 
connected in some tangential way with the effects 
of gravity" ... . "Rather, liability [remains] 
contingent upon the existence of a hazard 
contemplated in section 240 (1) and the failure to 
use, or the inadequacy of, a safety device of the 
kind enumerated therein" ... . Moreover, section 
240 (1) is not applicable unless the plaintiff's 
injuries result from the elevation-related risk and 
the inadequacy of the safety device ... . * * * 
  
Here, plaintiff's accident was plainly caused by a 
separate hazard — ice — unrelated to any 
elevation risk. Plaintiff testified that stilts were the 
appropriate device for the type of work that he 
was undertaking, given the height of this 
particular ceiling. Plaintiff's testimony further 
established that it was the ice — not a deficiency 
or inadequacy of the stilts — that caused his 
fall. Nicometi v Vineyards of Fredonia, LLC, 
2015 NY Slip Op 02801 CtApp 4-2-15 
  
  

Work on Billboard Was "Alteration" within Meaning 
of Labor Law 240 (1) and "Construction" within 

Meaning of Labor Law 241 (6) 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, determined that plaintiff, who fell putting up 
advertisement on a billboard, was engaged in covered 
activities pursuant to Labor Law 240 (1) (alteration), 240 
(2) (no guardrail) and 241 (6) (construction): 
  

[W]e conclude that plaintiff was engaged in work 
that constitutes an alteration within the meaning 
of the statute. In reaching this determination we 
apply the definition the Court adopted in Joblon, 
that the term "altering" in section 240 (1) "requires 
making a significant physical change to the 
configuration or composition of the building or 
structure" (Joblon, 91 NY2d at 465). This 
definition excludes "routine maintenance" and 
"decorative modifications" (id.). Whether a 
physical change is significant depends on its 
effect on the physical structure. Thus, the Court 
held that the plaintiff in Joblon who was injured 
when he fell off a ladder while in the process of 

chiseling a hole through a concrete block wall so 
that he could run electrical wires from one room to 
another to install a wall clock was engaged in 
"altering" under section 240 (1). As the Court 
held, extending the wiring and chiseling a hole 
through the concrete constituted a significant 
change and entailed "more than a simple, routine 
activity" (id. at 465-66). 

  
Here, plaintiff's job was to install a new 
advertisement. In order to do so he and the other 
members of the construction crew had to attach 
extensions that changed the dimensions of the 
billboard's frame and transformed the shape of 
the billboard to accommodate the advertisement's 
artwork. Plaintiff was injured when in furtherance 
of this task he fell while assisting the other crew 
members with the removal of the old vinyl 
advertisement from the billboard's side panels. 
The vinyl removal was a prerequisite to the 
attachment of the extensions and therefore an 
integral part of the installation of the extensions. 
We have little difficulty concluding that the 
plaintiff's work entails a significant change to the 
billboard structure because once the vinyl is 
removed, the billboard is enlarged by the 
attachment of the extensions, work accomplished 
by the use of the angle iron on the back of each 
extension, and application of nuts, bolts and 
nails.  Saint v Syracuse Supply Co., 2015 NY 
Slip Op 02802, CtApp 4-2-15 
  

 
 

MENTAL HYGIENE LAW/FITNESS TO 
STAND TRIAL/CRIMINAL LAW/PAROLE 

REVOCATION 
  

A Defendant Who Has Been Found Mentally Unfit to 
Proceed To Trial Cannot Be Subjected to a Parole 

Revocation Proceeding 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, determined that a defendant who has been 
deemed unfit to proceed to trial following a psychiatric 
examination cannot be subjected to a parole violation 
hearing.  The defendant, who was on lifetime parole for 
murder and had been committed to the custody of the 
Office of Mental Health (OMH), assaulted a fellow 
patient.  After a psychiatric examination, the defendant 
was deemed unfit to proceed to trial on charges 
stemming from the assault. Thereafter the Department of 
Corrections and Community Services (DOCCS) brought 
parole revocation proceedings against the defendant. 
The defendant was transferred to the custody of DOCCS 
and, after a hearing, his parole was revoked and he was 
incarcerated.  The Appellate Division (reversing 
Supreme Court) granted the defendant's petition to 
annul the parole revocation, and returned the defendant 
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to parole. The Court of Appeals affirmed, holding that 
subjecting the defendant to the parole revocation 
hearing, after defendant had been deemed mentally 
incompetent, violated defendant's right to due 
process.  The Court of Appeals noted that its ruling may 
result in the release of persons found unfit for trial, 
something only the legislature can remedy: 
  

It is, of course, well established — as a matter of 
common law and also of due process — that "a 
person whose mental condition is such that he 
lacks the capacity to understand the nature and 
object of the proceedings against him, to consult 
with counsel, and to assist in preparing his 
defense may not be subjected to a trial" ... . The 
State contends that parole revocation 
proceedings do not raise the same concerns 
because parole revocation is not part of a criminal 
prosecution. 

  
It is true that parole revocation deprives an 
individual only of "a restricted form of liberty" and 
thus implicates "some form of due process [but] 
not the full panoply of rights due a defendant in a 
criminal proceeding" ... . Just as due process 
requires us to safeguard the liberty of parolees, 
we must also recognize the state's strong interest 
in effectively managing parolees without unduly 
burdensome procedural restraints ... . However, in 
balancing these competing interests, we conclude 
that several of the reasons underlying the bar 
against prosecuting a mentally incompetent 
defendant apply also to parole revocation 
hearings. Clearly salient are constitutional 
concerns about the fundamental fairness of a 
proceeding in which a defendant who is unable to 
make decisions about his defense may be 
returned to prison. But foremost is the concern 
already mentioned, about the accuracy of the 
proceedings. An incompetent parolee is not in a 
position to exercise rights, such as the right to 
testify and the opportunity to confront adverse 
witnesses (see 9 NYCRR 8005.18 [b] [2], [4]), that 
are directly related to ensuring the accuracy of 
fact-finding. It is true, as the State emphasizes, 
that the parolee is guaranteed a right to 
representation by counsel at the revocation 
hearing. But representation is not enough. A 
parolee must be able to provide the factual 
underpinnings of the presentation. 

  
We conclude, therefore, that holding a parole 
revocation hearing after a court has deemed the 
parolee to be mentally incompetent violates the 
due process provision in our State Constitution... 
. Matter of Lopez v Evans, 2015 NY Slip Op 
02868, CtApp 4-7-15 
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