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elements of several intentional torts, including malicious prosecution, false 

arrest, false imprisonment, libel, slander and tortious interference with a 

prospective business advantage (note that issuance of an appearance ticket 

does not amount to false arrest or imprisonment): 
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Standing Criteria for Petitioning for Review of Municipal Environmental 
Rulings Clarified; The Fact that Many People, in Addition to Petitioner, 

Will Suffer the Same Adverse Effects as Petitioner, Did Not Negate 
Petitioner's Standing 

  
In a full-fledged opinion by Judge Abdus-Salaam, the Court of Appeals clarified 
the nature of the standing requirement for contesting municipal rulings under 
the State Environmental Quality Review Act (SEQRA). The Village of Painted 
Post had approved the sale of municipal water to a company which operates 
gas wells in Pennsylvania. As part of that project, construction of a railroad 
loading facility was approved. A resident of the village, Martin, was one of the 
petitioners seeking the annulment of the Village's SEQRA rulings. Martin, who 
lives near the rail facility, alleged the noise from the facility was different in 
degree from that experienced by the general public (thus according him 
standing to bring the petition). Supreme Court agreed Martin had standing. The 
Appellate Division reversed. The Court of Appeals determined Martin did in fact 
sufficiently allege standing. The fact that other nearby residents would 
experience the same intrusion as Martin was not dispositive: 

 
ABDUS-SALAAM, J.: 

In Society of Plastics Indus. v County of Suffolk (77 NY2d 761 [1991]), 
this Court examined the law of standing, and set forth a framework for deciding 
whether parties have standing to challenge governmental action in land use 
matters generally, and under the State Environmental Quality Review Act (ECL 
art 8 [SEQRA]), specifically. We held that "the plaintiff, for standing purposes, 
must show that it would suffer direct harm, injury that is in some way different 
from that of the public at large" (id. at 774). This appeal gives us the 
opportunity to elucidate and further address the "special injury" requirement of 
standing (id. at 778) . 

I. 

The Village of Painted Post (the Village), in Steuben County, New York, is 
located at the confluence of the Cohocton, Tioga and Chemung Rivers. 
Underlying the confluence of these rivers is the Corning aquifer, which is the 
principal drinking water supply of [*2]several municipalities, including the 
Village. In February 2012, the Board of Trustees of the Village adopted a 
resolution to enter into a bulk water sale agreement with respondent SWEPI, 
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LP, a subsidiary of Shell Oil Co., which operates gas 
wells in Tioga County, Pennsylvania. The bulk water 
sales agreement provided for the sale to SWEPI, LP of 
314 million gallons of water in increments of up to 1 
million gallons per day from the village water system with 
an option to increase the amount by an additional 
500,000 gallons per day. 

The Village determined that, pursuant to 6 NYCRR 
617.5(c)(25),[FN1] the sale of its water was a Type II 
action exempt from review under SEQRA. Another 
resolution approved a lease agreement with respondent 
Wellsboro & Corning Railroad (Wellsboro) for the 
construction of a water transloading facility on 11.8 acres 
of land, previously used for industrial purposes, to be 
used as a filling station upon which the water would be 
withdrawn, loaded, and transported via rail line to 
Wellsboro, Pennsylvania. The Village determined that 
the lease agreement was a Type I action under 
SEQRA [FN2] and issued a negative declaration, 
concluding that the lease will not result in any potentially 
significant adverse impact on the environment based on 
a review of a Full Environmental Assessment Form 
(EAF), a report prepared by engineering consultants to 
the Village, the site plan prepared for the railroad, and 
the 2005 deed to the site. 

Construction of the water loading facility began in 
April 2012, and in June 2012, petitioners commenced 
this CPLR article 78 proceeding against the Village; 
Painted Post Development, LLC; SWEPI, LLC; and 
Wellsboro seeking an order (1) annulling the Village's 
Type II determination for the water sale agreement; (2) 
annulling the Village's negative [*3]declaration for the 
lease of the rail loading facility; (3) annulling the Village's 
water sale agreement with SWEPI and the lease to 
Wellsboro; (4) requiring the Village to issue a Positive 
Declaration and complete an Environmental Impact 
Statement (EIS) for the totality of the plan rather than 
segmenting the water sale and the lease; (5) enjoining 
the Village from entering into the water sale and lease 
agreements until the Village complied with all federal 
and state laws; and (6) preliminarily enjoining any water 
shipments or work at the rail loading facility site until the 
Village complied with all federal and state laws. 
Petitioners included the not-for-profit organizations The 
Sierra Club, People for a Healthy Environment, Inc., and 
Coalition to Protect New York, as well as various 
individual residents of the Village. 

As relevant here, petitioners asserted that the 
Village failed to comply with the strict procedural 
mandates of SEQRA, particularly that it (1) failed to 
consider significant adverse environmental impacts of 
the water withdrawals, (2) improperly claimed a Type II 
Exemption for the water sale agreement, and (3) 
impermissibly segmented its review of the water sale 

agreement and the lease agreement. With respect to 
petitioner John Marvin (appellant here), the petition 
alleged that he is a longtime resident of the Village and 
resides "less than a block from the proposed rail loading 
facility, which is visible from his doorstep" and that he 
and his wife would be "adversely affected by the 
significant rail traffic and increased noise and air 
contamination caused by the project." Respondents 
answered and subsequently moved to dismiss the 
petition pursuant to CPLR 3211 (a) (3) and (7), asserting 
that petitioners lacked standing and failed to state a 
cause of action, and alternatively, moved for summary 
judgment pursuant to CPLR 3212. Petitioners opposed 
the motions, submitting, among other things, an affidavit 
of petitioner Marvin,[FN3] who stated that when the water 
trains began running, he "heard train noises frequently, 
sometimes every night" and that the "[t]he noise was so 
loud it woke [him] up and kept [him] awake repeatedly." 
Marvin further stated that the "noise was much louder 
than the noise from other trains that run through the 
[V]illage" and he was concerned that the "increased train 
noise will adversely impact [his] quality of life and home 
value." 

Supreme Court searched the record and, in 
pertinent part, (1) granted summary judgment to 
petitioners insofar as it annulled (a) the Village's 
resolutions designating the surplus water agreement as 
a Type II action, (b) the negative declaration as to the 
lease agreement, and (c) the Village Board's resolutions 
approving the surplus water agreement and the lease 
agreement; (2) granted petitioners an injunction 
enjoining further water withdrawals pursuant to [*4]the 
surplus water agreement pending the Village's 
compliance with SEQRA; and (3) denied respondents' 
motion to dismiss for lack of standing. With respect to 
the standing of the organizations and individual 
petitioners, the court determined that none of the 
individual petitioners claimed that they were members of 
those organizations, that the organizations alleged only 
generalized environmental injuries that the public at 
large would suffer and that such generalized claims were 
insufficient to confer standing. 

With respect to the individual petitioners, excepting 
Marvin, the court determined that they too alleged only 
general harm (i.e. disrupted traffic patterns, noise levels, 
and water quality) "no different than that experienced by 
the general public." However, regarding petitioner 
Marvin, the court noted that he could see the water 
loading facility from his front porch, and concluded that 
Marvin's allegation of "train noise newly introduced into 
his neighborhood . . . is different than the noise suffered 
by the public in general." The court reasoned that 
although Marvin did not "distinguish this noise from that 
of the previous train noises associated with the existing 
rail line or from the former industrial use of the area, 
nevertheless, 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08452.htm#1FN
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08452.htm#2FN
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08452.htm#3FN
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"Marvin's undifferentiated complaint of train noise, 
however, may be considered in the context of an 
industrial and rail facility which fell into disuse for a 
considerable period of time prior to construction of the 
subject project, and thus his complaint of rail noise is 
availing to show harm distinct from that suffered by the 
general public." 

Because Marvin had standing, the court did not 
dismiss the proceeding brought by the other petitioners 
who did not have standing. On the merits of the petition, 
the court held that the Village's Type II designation of the 
water sale agreement was arbitrary and capricious and 
that the Village had improperly segmented the SEQRA 
review of the lease from the water sale agreement. 

The Appellate Division (115 AD3d 1310 [2014]), 
unanimously (1) reversed the judgment on the law, (2) 
granted the Village's and SWEPI's motion, and (3) 
dismissed the petition as against them on the ground 
that Marvin lacked standing. The court agreed with 
petitioners that "noise falls within the zone of interests 
sought to be protected by SEQRA" (115 AD3d at 1312). 
However, emphasizing that "Marvin raised no complaints 
concerning noise from the transloading facility itself" 
(115 AD3d at 1311), the court, citing Society of Plastics, 
reasoned that "[i]nasmuch as we are dealing with the 
noise of a train that moves throughout the entire Village, 
as opposed to the stationary noise of the transloading 
facility, we conclude that Marvin will not suffer noise 
impacts 'different in kind or degree from the public at 
large'" (115 AD3d at 1312-1313). Having dismissed the 
petition for lack of standing, the Appellate Division did 
not reach the merits of the SEQRA challenge. 

II. 

We held in Society of Plastics that "[i]n land use 
matters . . . the plaintiff, for standing purposes, must 
show that it would suffer direct harm, injury that is in 
some way different from that of the public at large" (77 
NY2d at 774). Applying that test in Matter of Save the 
Pine Bush, Inc. v Common Council of City of Albany (13 
NY3d 297 [2009]), this Court held that petitioners, who 
alleged "repeated, not rare or isolated use" of the Pine 
Barrens recreation area, had demonstrated standing "by 
showing that the threatened harm of which petitioners 
complain will affect them differently from 'the public at 
large'" (13 NY3d at 305). 

The Appellate Division, in concluding that petitioner 
Marvin lacked standing, applied an overly restrictive 
analysis of the requirement to show harm "different from 
that of the public at large," reasoning that because other 
Village residents also lived along the train line, Marvin 
did not suffer noise impacts different from his neighbors. 
We said in Society of Plastics that 

"[t]he doctrine grew out of a recognition that, while 
directly impacting particular sites, governmental action 
affecting land use in another sense may aggrieve a 
much broader community. The location of a gas station 
may, for example, directly affect its immediate neighbors 
but indirectly affect traffic patterns, noise levels, air 
quality and aesthetics throughout a wide area" (77 NY2d 
at 774-775). 

This example is distinctly different from the 
situation here where more than one resident 
is directly impacted by the noise created from increased 
train traffic. That more than one person may be harmed 
does not defeat standing, as we found in Save the Pine 
Bush where we held that the nine individual petitioners 
who alleged that they lived near the site of the proposed 
project and "use[d] the Pine Bush for recreation and to 
study and enjoy the unique habitat found there," have 
standing (13 NY3d at 305; see generally United States v 
Students Challenging Regulatory Agency Procedures 
(SCRAP), 412 US 669, 687-688 [1973]["[W]e have . . . 
made it clear that standing is not to be denied simply 
because many people suffer the same injury . . . To deny 
standing to persons who are in fact injured simply 
because many others are also injured, would mean that 
the most injurious and widespread Government actions 
could be questioned by nobody."]). The harm that is 
alleged must be specific to the individuals who allege it, 
and must be "different in kind or degree from the public 
at large"(Society of Plastics at 778), but it need not be 
unique. Here, petitioner Marvin is not alleging an 
indirect, collateral effect from the increased train noise 
that will be experienced by the public at large, but rather 
a particularized harm that may also be inflicted upon 
others in the community who live near the tracks. 

The number of people who are affected by the 
challenged action is not dispositive of standing. This 
Court recognized in Matter of Association for a Better 
Long Is., Inc. v New [*5]York State Dept. of Envtl. 
Conservation (23 NY3d 1 [2014]) that standing rules 
should not be "heavy-handed," and declared that we are 
"reluctant to apply [standing] principles in an overly 
restrictive manner where the result would be to 
completely shield a particular action from judicial review" 
(23 NY3d at 6 [internal citation omitted]). Applying the 
Appellate Division's reasoning, because there are 
multiple residents who are directly impacted, no resident 
of the Village would have standing to challenge the 
actions of the Village, notwithstanding that the train 
noise fell within the zone of interest of SEQRA. That 
result would effectively insulate the Village's actions from 
any review and thereby run afoul of our pronouncement 
that the standing rule should not be so restrictive as to 
avoid judicial review. 

Here, as in Save the Pine Bush, Marvin alleges 
injuries that are "real and different from the injury most 
members of the public face" (13 NY3d at 307). Thus, his 

http://www.courts.state.ny.us/reporter/3dseries/2009/2009_07667.htm
http://www.courts.state.ny.us/reporter/3dseries/2009/2009_07667.htm
http://www.courts.state.ny.us/reporter/3dseries/2009/2009_07667.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02216.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02216.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_02216.htm
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allegation about train noise caused by the increased 
train traffic keeping him awake at night, even without any 
express differentiation between the train noise running 
along the tracks and the noise from the transloading 
facility, would be sufficient to confer standing.[FN4] 

Accordingly, the order should be reversed, with 
costs, and the matter remitted to the Appellate Division, 
for consideration of issues raised but not determined on 
the appeal to that court. 

* * * * * * * * * * * * * * * * * 

Order reversed, with costs, and matter remitted to 
the Appellate Division, Fourth Department, for 
consideration of issues raised but not determined on the 
appeal to that court. Opinion by Judge Abdus-Salaam. 
Chief Judge Lippman and Judges Pigott, Rivera, Stein 
and Fahey concur. 

Decided November 19, 2015 

Footnotes 
 
 
Footnote 1:6 NYCRR 617.5 (c)(25) provides that 
actions for the "purchase or sale of furnishings, 
equipment or supplies, including surplus government 
property, other than the following: land, radioactive 
material, pesticides, herbicides, or other hazardous 
materials" are Type II actions that are not subject to 
review under SEQRA.  
 
Footnote 2:6 NYCRR 617.4 sets forth a non-exhaustive 
list of Type I actions and provides that "the fact that an 
action or project has been listed as a Type I action 
carries with it the presumption that it is likely to have a 
significant adverse impact on the environment and may 
require an [Environmental Impact Statement]. For all 
individual actions which are Type I or Unlisted, the 
determination of significance must be made by 
comparing the impacts which may be reasonably 
expected to result from the proposed action with the 
criteria listed in section 617.7 (c) of this Part."  
 
Footnote 3:While the petition alleged that Marvin lives 
less than a block from the rail loading facility, he clarified 
in his affidavit that he lives one-half block from the 
railroad line that crosses his street, and a block and one-
half from the rail loading facility.  
 
Footnote 4:Although Marvin's affidavit sets forth a 
generalized complaint of train noise, we see no reason 
to conclude, as did the Appellate Division, that he is only 
claiming noise from trains running on the tracks, and not 
from the trains in the loading facility. Given his proximity 
to the facility and his allegations, we may conclude that 
he was hearing noise from the facility, as well as the 
noise from the trains running along the tracks. 

Additionally, the verified petition references an 
engineer's report issued prior to the construction of the 
facility that states that the loaded cars will be heavy, and 
that moving cars loaded with more than 96 tons of 
weight on and off sidings can be expected to result in 
significant noise from coupling and uncoupling cars, 
running the diesel engines required to move the railcars 
and squeaking wheels. In sum, Marvin's allegations, 
read in the context of the petition, sufficiently set forth 
harm caused not only by the noise of trains running 
along the tracks, but the trains in the loading facility. 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08452.htm#4FN
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08452.htm#1CASE
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08452.htm#2CASE
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08452.htm#3CASE
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08452.htm#4CASE
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Editor’s Note: 
 
The Table of Contents lists, and each entry links directly 
to, the major categories of summaries, i.e., “Criminal 
Law,” “Civil Procedure,” etc.  
 
The vast majority of topics addressed in the headings for 
the summaries do not appear in the Table of Contents. 
Do not, therefore, rely on the Table of Contents as 
anything more than a quick way to navigate to the major 
categories in the body of the Digest and back to the 
Table of Contents. 
 
The Index on page 87 has page references to every 
occurrence of a topic which appears in the multiple 
headings for the summaries. For a complete assessment 
of the coverage of any particular topic, even those which 
constitute the major categories, you must use the Index. 
 
I suggest printing out just the Index to easily locate all 
the discussions of a particular topic. 
 
The summary headings double as index entries, with a 
separate entry for each issue addressed in the 
summary, separated by slashes. Although the resulting 
repetition in the headings is a bit clumsy, this system 
facilitates the creation of a usable index. 
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ADMINISTRATIVE LAW 

 

ADMINISTRATIVE LAW (CRITERIA FOR 
COURT REVIEW OF DETERMINATION 

MADE AFTER A HEARING)/MUNICIPAL 
LAW (CRITERIA FOR COURT REVIEW OF 

ADMINISTRATIVE DETERMINATION MADE 
AFTER A HEARING) 

  
Courts' Limited Review Powers Re: an 

Administrative Determination Made After a Hearing 
Clearly Explained 

  
In reversing Supreme Court's annulment of the fire 
district board's determination petitioner was not entitled 
to benefits pursuant to Municipal law 207-a (2), the 
Second Department explained the courts' review powers 
in this context: 
  

"Judicial review of an administrative determination 
made after a hearing required by law is limited to 
whether the determination is supported by 
substantial evidence" ... .  "Substantial evidence 
means more than a mere scintilla of evidence,' 
and the test of whether substantial evidence 
exists in a record is one of rationality, taking into 
account all the evidence on both sides" ... . 
"When there is conflicting evidence or different 
inferences may be drawn, the duty of weighing 
the evidence and making the choice rests solely 
upon the [administrative agency]. The courts may 
not weigh the evidence or reject the choice made 
by [such agency] where the evidence is conflicting 
and room for choice exists'" ... . "Moreover, where 
there is conflicting expert testimony, in making a 
General Municipal Law § 207-a determination, a 
municipality is free to credit one physician's 
testimony over that of another'" ... . "Thus, even if 
conflicting medical evidence can be found in the 
record,' the municipality's determination, based on 
its own expert's conclusions, may still be 
supported by substantial evidence" ... . Matter of 
Delgrande v Greenville Fire Dist., 2015 NY Slip 
Op 07838, 2nd Dept 10-28-15 
  
  

 ADMINISTRATIVE LAW (RELICENSING 
POWERS OF COMMISSIONER OF MOTOR 

VEHICLES, ALCOHOL-RELATED 
OFFENSES)/RELICENSING POWERS 

(COMMISSIONER OF MOTOR VEHICLES, 
ALCOHOL-RELATED OFFENSES)/DRIVING 

WHILE INTOXICATED (RELICENSING 
POWERS OF COMMISSIONER OF MOTOR 

VEHICLES)/DRIVER'S LICENSES 
(RELICENSING POWERS OF THE 

COMMISSIONER OF MOTOR VEHICLES, 
ALCOHOL-RELATED OFFENSES) 

 
  

New Relicensing Regulations Can Be Applied 
Retroactively (Re: Alcohol-Related Driving 

Convictions) 
  
The Fourth Department, reversing Supreme Court, 
determined the Commissioner of Motor Vehicles had the 
power to retroactively apply regulations re: the 
relicensing of persons with three or more alcohol-related 
driving convictions: 
  

... [T]here is no merit to petitioner's contention 
that the Commissioner erred in retroactively 
applying the amended regulations to his 
application ... . "[P]etitioner's driver's license is not 
generally viewed as a vested right, but merely a 
personal privilege subject to reasonable 
restrictions and revocation by [the Commissioner] 
under her discretionary powers . . . Thus, [the 
Commissioner] remained free to apply her most 
recent regulations when exercising her discretion 
in deciding whether to grant or deny petitioner's 
application for relicensing. This is especially so in 
light of the rational, seven-month moratorium 
placed on all similarly-situated applicants for 
relicensing— i.e., persons with three or more 
alcohol-related driving convictions" ... . Matter of 
Underwood v Fiala, 2015 NY Slip Op 08545, 
4th Dept 11-20-15 

 
 
 
 
 
 
 
 
 
 
 
 

 

APPELLATE DIVISION 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07838.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07838.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07838.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08545.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08545.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08545.htm
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ADMINISTRATIVE LAW (RELICENSING 
POWERS OF COMMISSIONER OF MOTOR 

VEHICLES, ALCOHOL-RELATED 
OFFENSES)/RELICENSING POWERS 

(COMMISSIONER OF MOTOR VEHICLES, 
ALCOHOL-RELATED OFFENSES)/DRIVING 

WHILE INTOXICATED (RELICENSING 
POWERS OF COMMISSIONER OF MOTOR 

VEHICLES)/DRIVER'S LICENSES 
(RELICENSING POWERS OF THE 

COMMISSIONER OF MOTOR VEHICLES, 
ALCOHOL-RELATED OFFENSES) 

  
Regulation Imposing a Lifetime Ban on Relicensing 
Drivers With Five or More Alcohol-Related Offenses 

Did Not Exceed the Commissioner's Authority 
  
The Third Department, over a two-justice dissent, 
determined the relicensing regulations for persons who 
have committed alcohol-related offenses do not exceed 
the regulatory powers of the Commissioner of Motor 
Vehicles. The petitioner had six lifetime alcohol-related 
offenses. The most recent offense was treated as a first 
offense in the courts because more than ten years had 
passed since the last offense. However, the 
Commissioner applied the regulation which 
effectively imposes a lifetime ban on relicensing persons 
with five or more offenses: 
  

Determining whether the Commissioner has 
exceeded this authority involves "an examination 
of both the scope of the statute authorizing the 
regulatory activity and the degree to which the 
administrative rules are either inconsistent or 'out 
of harmony' with the policies expressed in the 
statute" ... . While the regulation at issue here 
imposes a stricter standard over relicensing 
determinations than the Vehicle and Traffic Law 
imposes in the revocation of licenses, we find that 
it does not exceed the scope of the 
Commissioner's rule-making authority. As 
relevant here, the Vehicle and Traffic Law 
establishes criteria for license revocation and the 
minimum time periods during which various types 
of offenders are ineligible to apply for a new 
license (see Vehicle and Traffic Law § 1193 [2] 
[b]). The statutes do not guarantee relicensure to 
any person and, other than barring the 
Commissioner from granting a relicensing 
application in a single scenario that is inapplicable 
to petitioner (see Vehicle and Traffic Law § 1193 
[2] [c] [3]), they do not place any absolute 
limitation on the discretion expressly granted to 
the Commissioner to approve or deny such 
applications once the minimum revocation periods 
expire or are waived ... .  
  

... [T]he Commissioner ... did not abdicate any 
statutory mandate to exercise discretion in 
considering relicensing applications. In our view, 
the regulation is, in and of itself, an appropriate 
discretionary determination by the Commissioner 
to indefinitely deny the applications of persons, 
like petitioner, who accumulate five or more 
alcohol- or drug-related driving offenses. We are 
further of the view that [the regulation] is 
commensurate with the Legislature's policies of 
promoting highway safety and reducing instances 
of impaired or intoxicated driving ... , and serves 
those ends by clearly informing motorists of the 
point at which the Commissioner, in her 
discretion, has determined that a person's 
persistent irresponsibility behind the wheel poses 
too great a danger to other motorists for that 
person to be relicensed. Moreover, regardless of 
the Commissioner's general position on 
egregiously recidivist intoxicated drivers, she 
retains the discretion to grant a new license to 
any person affected by the regulation who 
presents evidence of "unusual, extenuating and 
compelling circumstances [that] may form a valid 
basis to deviate from the general policy" ... 
. Matter of Carney v New York State Dept. of 
Motor Vehicles, 2015 NY Slip Op 08681, 3rd 
Dept 11-25-15 

  

  
Similar issues and result in Matter of Joy v New York 
State Dept. of Motor Vehicles, 2015 NY Slip Op 
08686, 3rd Dept 11-25-15. 

 
ANIMAL LAW 

 
ANIMAL LAW (DOG BITE, STRICT 

LIABILITY)/DOG BITE/STRICT LIABILITY 
(DOG BITE) 

  
Vicious Propensities Not Demonstrated, Summary 

Judgment Properly Awarded to Defendants 
  
The Second Department determined summary judgment 
was properly awarded to defendants in this dog bite 
case. Plaintiff, a postal worker, alleged the dog "flew" out 
of defendants' house and attacked as she approached 
the house to deliver mail: 
  

"To recover upon a theory of strict liability in tort 
for a dog bite or attack, a plaintiff must prove that 
the dog had vicious propensities and that the 
owner of the dog, or a person in control of the 
premises where the dog was, knew or should 
have known of such propensities" ... . Evidence 
tending to demonstrate a dog's vicious 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08681.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08681.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08681.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08686.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08686.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08686.htm
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propensities includes evidence of a prior attack, 
the dog's tendency to growl, snap or bare its 
teeth, the manner in which the dog was 
restrained, the fact that the dog was kept as a 
guard dog, and a proclivity to act in a way that 
puts others at risk of harm ... . 

  
Here, the defendants established their prima facie 
entitlement to judgment as a matter of law by 
demonstrating, through their deposition testimony, 
that their dog was friendly and had never growled 
at, chased, bitten, or attacked anyone, and that 
they were unaware of any prior complaints about 
their dog's behavior ... . Specifically, the 
defendants testified at their depositions that their 
dog had lived with them and their small children 
for approximately five years prior to this incident, 
and the dog had never previously attempted to 
run out their front door ... . The defendants also 
testified that they had never seen their dog act 
aggressively toward a mail carrier. Jackson v 
Georgalos, 2015 NY Slip Op 08387, 2nd Dept 
11-18-15 

 
 

ARBITRATION 
 

ARBITRATION (COLLECTIVE BARGAINING 
AGREEMENT)/UNIONS (ARBITRATION, 

COLLECTIVE BARGAINING 
AGREEMENT)/MUNICIPAL LAW 

(ARBITRATION, COLLECTIVE BARGAINING 
AGREEMENT)/COLLECTIVE BARGAINING 

AGREEMENT 
(ARBITRATION)/EMPLOYMENT LAW 
(PUBLIC EMPLOYEES, COLLECTIVE 

BARGAINING AGREEMENT, 
ARBITRATION)/PUBLIC EMPLOYEES 

(ARBITRATION, COLLECTIVE BARGAINING 
AGREEMENT) 

  
Reinstatement of Laid Off City Employees Did Not 

Violate Public Policy 
  
The First Department, in a full-fledged opinion by Justice 
Acosta, determined the arbitrator's award was properly 
confirmed. The arbitrator found that the city did not 
comply with the "meet and confer" provision in the 
collective bargaining agreement (CBA) which requires 
the city to meet with employees and discuss alternatives 
to any lay-offs under consideration. The arbitrator 
ordered the reinstatement of the employees who were 
laid off in violation of the "meet and confer" provision. 
The court found there was a rational basis for the award 
and the reinstatement of the employees did not violate 

public policy.  With respect to the city's "public 
policy violation" argument, the court wrote: 
  

The City ... argues that the remedy of 
reinstatement with back pay violated a strong 
public policy by infringing upon the "managerial 
prerogative" reserved to the City ... to decide 
which positions to eliminate. The City situates its 
claim in NYC Administrative Code of the City of 
NY § 12-307(b), which "specifically and clearly 
removes from collective bargaining considerations 
the right of the public employer to retire its 
employees from duty because of lack of work or 
for other legitimate reasons'" .... . According to the 
City, the arbitrator's reinstatement directive reads 
a "job security" provision into the citywide CBA, 
thereby conferring a benefit upon the grievants 
that they did not contract for, and therefore should 
be seen as an impermissible intrusion into the 
sphere of municipal authority. 

  
"[T]he scope of the public policy exception to an 
arbitrator's power to resolve disputes is 
[*4]extremely narrow" ... . "A public policy whose 
violation warrants vacatur of an arbitration award 
must entail strong and well-defined policy 
considerations embodied in constitutional, 
statutory or common law [that] prohibit a particular 
matter from being decided or certain relief from 
begin granted by an arbitrator'" ... . " Judicial 
restraint is particularly appropriate in arbitrations 
pursuant to public employment collective 
bargaining agreements'" ... . 

  
The crux of the City's argument is that the 
directive to reinstate the grievants infringed on the 
discretion of the City to make firing decisions. The 
directive does no such thing. Nothing in the 
arbitrator's award precludes the City from 
following the citywide CBA procedure to which it 
agreed and ultimately laying off the grievants. 
There is no managerial prerogative to violate the 
contract. As a proper meet-and-confer must 
precede any layoff, the arbitrator's remedy simply 
restored the status quo pending a proper meet-
and-confer. Matter of Certain Controversies 
Between Social Serv. Empls. Union, Local 371 
v City of New York, 2015 NY Slip Op 08658, 1st 
Dept 11-24-15 

 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08387.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08387.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08387.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08658.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08658.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08658.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08658.htm
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ARBITRATION (MISAPPLICATION OF LAW 
BY ARBITRATOR IS NOT 

REVIEWABLE)/MISAPPLICATION OF LAW 
BY ARBITRATOR NOT REVIEWABLE BY 

COURT 
  

Arbitrator's Misapplication of Law Is Not Reviewable 
by a Court 

  
In affirming the denial of an application to vacate an 
arbitrator's award (in which petitioners were found to 
have wrongfully removed trees), the Fourth Department 
noted that the misapplication of law by an arbitrator is 
not reviewable by a court: 
  

We reject, however, petitioners' contention that 
the arbitrator's alleged misapplication of RPAPL 
861 is a sufficient ground to vacate the award in 
its entirety. "An arbitrator's resolution of questions 
of substantive law or fact is not judicially 
reviewable" ... . Thus, even assuming, arguendo, 
that the arbitrator misapplied RPAPL 861, we 
conclude that such error is beyond our 
review. Matter of Svenson v Swegan, 2015 NY 
Slip Op 08525, 4th Dept 11-20-15 

  

 
ATTORNEYS 

 
  

ATTORNEYS 
(DISQUALIFICATION)/ADVOCATE-WITNESS 

RULE (DISQUALIFICATION OF 
ATTORNEYS) 

  
Attorney Whose Testimony Would Support Client 
Should Have Been Disqualified Under Advocate-

Witness Rule, However, the Motion to Disqualify the 
Attorney's Firm Was Properly Denied 

  
The Second Department noted that an attorney 
(Wohlman) should have been disqualified under the 
advocate-witness rule but the motion to disqualify the 
attorney's firm and "of counsel" was properly denied. 
The attorney's testimony would not be prejudicial to the 
client: 
  

The Supreme Court improvidently exercised its 
discretion in denying that branch of the plaintiff's 
motion which was to disqualify Derek Wolman 
from representing the defendant in this action, 
since Wolman's testimony will be necessary 
regarding "a significant issue of fact" in the 
dealings between the plaintiff and the defendant 
(Rules of Professional Conduct [22 NYCRR 
1200.0] rule 3.7[a]...). Contrary to the defendant's 

contention, the fact that Wolman's testimony is 
necessary to and will support the defendant's 
case does not preclude application of the 
advocate-witness rule (see Rules of Professional 
Conduct [22 NYCRR 1200.0] rule 3.7...). 

  
However, the Supreme Court providently 
exercised its discretion in denying those branches 
of the plaintiff's motion which were to disqualify 
Davidoff Hutcher & Citron, LLP, (hereinafter 
DHC), Candace C. Carponter, and Candace C. 
Carponter, P.C., from representing the defendant 
in this action. Wolman is a member of DHC, and 
Candace C. Carponter and her P.C. appeared as 
"of counsel" to DHC. Under rule 3.7(b)(1) of the 
Rules of Professional Conduct (see 22 NYCRR 
1200.0), which are not binding authority and 
provide guidance only ... , "[a] lawyer may not act 
as an advocate before a tribunal if another lawyer 
in the lawyer's firm is likely to be called as a 
witness on a significant issue other than on behalf 
of the client, and it is apparent that the testimony 
may be prejudicial to the client" (22 NYCRR 
1200.0, rule 3.7[b][1]). Here, the plaintiff did not 
argue that Wolman's testimony would be 
prejudicial to the defendant. Rather, the plaintiff 
argued that Wolman's testimony would support 
the defendant's case. Thus, the plaintiff failed to 
establish any basis for disqualifying DHC, 
Carponter, or Carponter's P.C. They can continue 
to represent the defendant despite the fact that 
Wolman, their colleague, is a necessary witness 
... . NY Kids Club 125 5th Ave., LLC v Three 
Kings, LLC, 2015 NY Slip Op 07958, 2nd Dept 
11-4-15 

  

 
ATTORNEYS (SANCTIONS, FRIVILOUS 
CONDUCT)/SANCTIONS (ATTORNEYS, 

FRIVILOUS CONDUCT)/FRIVILOUS 
CONDUCT (ATTORNEYS, SANCTIONS) 

  
Misrepresentations, Distortions, Attacks on the 

Court, Etc., Included in Motion Papers Warranted 
Sanctions Against Attorney 

  
The First Department, in a full-fledged opinion by Justice 
Andrias, with two concurring memoranda, over a full-
fledged dissenting opinion by Justice Saxe, determined 
Supreme Court properly sanctioned one of the two 
attorneys who represented a 94-year-old woman in 
guardianship proceedings. Supreme Court's sanctioning 
of a second attorney and denial of all attorney's 
fees were reversed. The sanctions stemmed from 
motion papers which, Supreme Court found, included 
misrepresentations, omissions, distortions, and attacks 
on the court and others which were wholly without merit 
and made in bad faith. The court explained the 
applicable law: 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08525.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08525.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07958.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07958.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07958.htm
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Pursuant to 22 NYCRR 130-1.1(a) and (b), the 
court, "in its discretion," may award costs, 
including attorney's fees, as well as impose 
financial sanctions against an attorney or firm that 
engages in "frivolous conduct." When determining 
whether the conduct undertaken was frivolous, 
the court must consider the circumstances under 
which the conduct took place and whether or not 
the conduct was continued when its lack of legal 
or factual basis was apparent or should have 
been apparent (22 NYCRR 130—1.1[c]). 
Furthermore, "[t]rial judges should be accorded 
wide latitude to determine the appropriate 
sanctions for dilatory and improper attorney 
conduct and we will defer to a trial court regarding 
sanctions determinations unless there is a clear 
abuse of discretion" ... . 

  
22 NYCRR 130-1.1(c) sets forth three categories 
of "frivolous conduct": "(1) [conduct which] is 
completely without merit in law and cannot be 
supported by a reasonable argument for an 
extension, modification or reversal of existing 
law"; "(2) [conduct which] is undertaken primarily 
to delay or prolong the resolution of the litigation, 
or to harass or maliciously injure another"; or "(3) 
[conduct which] asserts material factual 
statements that are false." "Conduct which 
violates any of the three subdivisions [of Section 
130-1.1(c)] is grounds for the imposition of 
sanctions" ... . Thus, sanctions and costs have 
been imposed for insulting behavior to opposing 
counsel, baseless ad hominem attacks against 
the court and opposing party, and 
mischaracterization of the record ... . 

  
Upon our review of the record, we hold that the 
court's finding that the orders to show cause 
submitted in Motion Seq. Nos. 2 & 4 were based 
on material false statements, which constituted 
frivolous conduct within the meaning of 22 
NYCRR § 130-1.1(c)(3) warranting the imposition 
of costs, including attorneys' fees, and a 
monetary sanction, was not a clear abuse of 
discretion ... . Matter of Kover, 2015 NY Slip Op 
07802, 1st Dept 10-27-15 
  

 
 
 
 
 
 
 
 
 

CIVIL PROCEDURE 
  

 
CIVIL PROCEDURE (AMENDMENT OF 

ANSWER)/ANSWER (AMENDMENT TO ADD 
AFFIRMATIVE DEFENSE)/AFFIRMATIVE 
DEFENSE (AMENDMENT OF ANSWER) 

  
Late Motion to Amend Answer Should Have Been 

Granted, No Prejudice 
  
The Second Department determined Supreme Court 
should have granted plaintiff's motion to amend the 
answer by adding an affirmative defense. The court 
noted that, absent prejudice, mere lateness is not a 
sufficient ground for denial of the motion: 
  

Permission to amend a pleading should be "freely 
given" (CPLR 3025[b]...). Leave to amend an 
answer to assert an affirmative defense should 
generally be granted where the proposed 
amendment is neither palpably insufficient nor 
patently devoid of merit, and there is no evidence 
that it would prejudice or surprise the opposing 
party ... . Here, the defendant sufficiently alleged 
that the driver of his vehicle did not have his 
permission or consent to operate his vehicle at 
the time of the subject accident ... . The proposed 
affirmative defense set forth allegations based on 
factual matters that are not palpably insufficient or 
patently devoid of merit ... . 

  
Furthermore, mere lateness is not a basis for 
denying an amendment unless the lateness is 
coupled with " significant prejudice to the other 
side'" ... . Although the defendant waited over 1 ½ 
years before moving for leave to amend the 
answer, there was no showing that the plaintiff 
would be significantly prejudiced, as discovery 
was ongoing ... . Jeboda v Danza, 2015 NY Slip 
Op 07951, 2nd Dept 11-4-15 

 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07802.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07802.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07951.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07951.htm
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CIVIL PROCEDURE (DISCOVERY, 
DISCLOSURE)/DISCOVERY (VIDEO OF 

INDEPENDENT MEDICAL EXAM 
[IME])/DISCLOSURE (VIDEO OF 
INDEPENDENT MEDICAL EXAM 

[IME])/PERMISSION OF COURT (REQUIRED 
FOR VIDEO RECORDING OF 

INDEPENDENT MEDICAL EXAM 
[IME])/INDEPENDENT MEDICAL EXAM 

[IME] (VIDEO RECORDING)/INDEPENDENT 
MEDICAL EXAM [IME] (CRITERIA FOR 

ORDERING ANOTHER BY A 
DIFFERENT DOCTOR) 

  
Video Recording of Independent Medical Exam (IME) 

Should Be Disclosed Prior to Trial; Court's 
Permission to Record IME Is Required; Request for 

Another IME by a Different Doctor Should Have Been 
Granted 

  
The Second Department, in a full-fledged opinion by 
Justice Roman, determined: (1) a video of an 
independent medical exam (IME) surreptitiously made 
by plaintiff's attorney should have been turned over to 
the defense prior to trial; (2) the court's permission for 
recording an IME is required; and (3) under the unique 
circumstances of this case, the request for an IME by a 
different doctor should have been granted. The opinion 
is very long and fact-specific and cannot be fairly 
summarized here. With respect to the additional IME and 
the IME video, the Second Department wrote: 
  

Pursuant to CPLR 3121(a), if a plaintiff's physical 
condition is in controversy, the defendant may 
require the plaintiff to submit to a physical 
examination ... . There is no restriction in CPLR 
3121 limiting the number of examinations to which 
a party may be subjected, and a subsequent 
examination is permissible provided the party 
seeking the examination demonstrates the 
necessity for it ... . Furthermore, after a note of 
issue has been filed, as in this case, a defendant 
must demonstrate that unusual and unanticipated 
circumstances developed subsequent to the filing 
of the note of issue to justify an additional 
examination ... . 

  
In the present case, unusual and unanticipated 
circumstances warranting a new IME abound. 
Foremost among them is Dr. Katz's unavailability 
to the appellants as a witness at a retrial, due to 
his refusal to appear voluntarily, which, in turn, 
resulted from the Supreme Court's repeated 
accusation that Dr. Katz "lied" or committed 
"perjury" at the first damages trial. These 
extraordinary circumstances were set in motion 
when the plaintiff's attorney chose to 

surreptitiously videotape Dr. Katz's second IME of 
the plaintiff, and chose to withhold that recording 
from defense counsel despite the requirements of 
CPLR 3101(i). * * * 
  
... [T]he failure of plaintiff's counsel to seek and 
obtain the Supreme Court's permission to 
videotape the second IME was, by itself, a 
sufficient reason to prohibit the use of the 
recording at trial. Further compounding the 
improper conduct of plaintiff's counsel in making 
the recording without procuring the court's 
approval in advance was the failure to disclose 
the recording to defense counsel prior to trial, 
which was a clear violation of CPLR 3101. 
Subsection (a) of that statute provides that: 
"There shall be full disclosure of all matter 
material and necessary in the prosecution or 
defense of an action, regardless of the burden of 
proof, by: (1) a party, or the officer, director, 
member, agent or employee of a party" (CPLR 
3101[a] [emphasis added]). Subsection (i) 
provides, in relevant part, as follows: 

  
"In addition to any other matter which may be 
subject to disclosure, there shall be full disclosure 
of any films, photographs, video tapes or audio 
tapes, including transcripts or memoranda 
thereof, involving a person referred to in 
paragraph one of subdivision (a) of this section. 
There shall be disclosure of all portions of such 
material, including out-takes, rather than only 
those portions a party intends to use" (CPLR 
3101[i]). Bermejo v New York City Health & 
Hosps. Corp., 2015 NY Slip Op 08374, 2nd 
Dept 11-18-15 

 
 

CIVIL PROCEDURE (MANDAMUS TO 
COMPEL)/MUNICIPAL LAW (MANDAMUS 
TO COMPEL)/MANDAMUS TO COMPEL 

  
Criteria for Mandamus to Compel Explained (Not Met 

Here) 
  
The Second Department determined the county 
personnel director's ruling that community college 
employees would no longer be eligible for promotions to 
county jobs was rationally based on the terms of an 
agreement between the county and the college. In 
finding that the "mandamus to compel" petition was 
properly denied, the court explained the relevant criteria: 
  

" The extraordinary remedy of mandamus is 
available in limited circumstances only to compel 
the performance of a purely ministerial act which 
does not involve the exercise of official discretion 
or judgment, and only when a clear legal right to 
the relief has been demonstrated'" ... . "A 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08374.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08374.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08374.htm
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discretionary act involve[s] the exercise of 
reasoned judgment which could typically produce 
different acceptable results whereas a ministerial 
act envisions direct adherence to a governing rule 
or standard with a compulsory result'" ... . Since 
the petitioner sought to compel conduct clearly 
involving the application of ... discretion and 
judgment ..., the remedy of mandamus is not 
available. Matter of Suffolk County Assn. of 
Mun. Empls., Inc. v Levy, 2015 NY Slip Op 
08181, 2nd Dept 11-12-15 

  

 
CIVIL PROCEDURE (CRITERIA FOR 

MOTIONS TO DISMISS)/DOCUMENTARY 
EVIDENCE (MOTION TO DISMISS BASED 

UPON) 
  

Criteria for a Motion to Dismiss Based Upon 
Documentary Evidence and a Motion to Dismiss 

Supported by Submitted Evidence Explained (Not 
Met Here) 

  
In finding defendant's motion to dismiss the complaint 
was properly denied, the Second Department explained 
the criteria for a motion to dismiss based upon 
documentary evidence, and for a motion to dismiss 
accompanied by the submission of evidence. The court 
noted that affidavits, deposition testimony and letters do 
not constitute "documentary evidence" in this context: 
  

A party may move for judgment dismissing one or 
more causes of action asserted against it under 
CPLR 3211(a)(1) "on the ground that . . . a 
defense is founded upon documentary evidence." 
A motion on this ground, however, "may be 
appropriately granted only where the 
documentary evidence utterly refutes plaintiff's 
factual allegations, conclusively establishing a 
defense as a matter of law" ... . "Neither affidavits, 
deposition testimony, nor letters are considered 
documentary evidence' within the intendment of 
CPLR 3211(a)(1)" ... . ... 
  
... A court may consider evidentiary material 
submitted by a defendant in support of a motion 
to dismiss pursuant to CPLR 3211(a)(7) ... . 
Nonetheless, it must be kept in mind that a CPLR 
3211(a)(7) motion is not a motion for summary 
judgment unless the court elects to so treat it 
under CPLR 3211(c), after giving adequate notice 
to the parties ... . Moreover, "[w]here evidentiary 
material is submitted and considered on a motion 
to dismiss a complaint pursuant to CPLR 
3211(a)(7), and the motion is not converted into 
one for summary judgment, the question 
becomes whether the plaintiff has a cause of 
action, not whether the plaintiff has stated one, 
and unless it has been shown that a material fact 

as claimed by the plaintiff to be one is not a fact at 
all and unless it can be said that no significant 
dispute exists regarding it, dismissal should not 
eventuate" ... . Shofel v DaGrossa, 2015 NY Slip 
Op 08156, 2nd Dept 11-12-15 
  
  

 
CIVIL PROCEDURE (MOTION TO DISMISS 

BASED UPON DOCUMENTARY 
EVIDENCE)/DOCUMENTARY EVIDENCE 

(MOTION TO DISMISS BASED 
UPON)/EVIDENCE (DOCUMENTARY 

EVIDENCE IN SUPPORT OF A MOTION TO 
DISMISS) 

  
Affidavits and Text Messages Do Not Constitute 

"Documentary Evidence" In the Context of a Motion 
to Dismiss Pursuant to CPLR 3211(a)(1) 

  
The Second Department determined defendant's motion 
to dismiss the breach of contract complaint should have 
been denied. The affidavits and text 
messages submitted in support of the motion did not 
constitute "documentary evidence" upon which a motion 
to dismiss may be based. The court defined 
"documentary evidence" in this context: 
  

In order for evidence submitted in support of a 
CPLR 3211(a)(1) motion to qualify as 
"documentary evidence," it must be 
"unambiguous, authentic, and undeniable" ... . 
"[J]udicial records, as well as documents 
reflecting out-of-court transactions such as 
mortgages, deeds, contracts, and any other 
papers, the contents of which are essentially 
undeniable,' would qualify as documentary 
evidence' in the proper case" ... . However, 
"[n]either affidavits, deposition testimony, nor 
letters are considered documentary evidence 
within the intendment of CPLR 3211(a)(1)" ... . 

  
Here, the affidavits and text messages relied 
upon by the Supreme Court in concluding that the 
plaintiff failed to comply with the alleged condition 
precedent were not " essentially undeniable,'" and 
did not constitute documentary evidence ... 
. Eisner v Cusumano Constr., Inc., 2015 NY 
Slip Op 07812, 2nd Dept 10-28-15 
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http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08156.htm
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CIVIL PROCEDURE (NAIL AND MAIL 
SERVICE PURSUANT NEW YORK CITY 
CHARTER)/MUNICIPAL LAW (NAIL AND 

MAIL SERVICE OF NOTICE OF VIOLATION 
BY NYC DEPARTMENT OF 

BUILDINGS)/REAL PROPERTY (NAIL AND 
MAIL SERVICE OF NOTICE OF VIOLATION 

BY NYS DEPARTMENT OF BUILDINGS) 
  

Due Diligence Requirements for Nail and Mail 
Service Do Not Apply Under the New York City 

Charter, One Attempt at Personal Service and Use of 
Nail and Mail Method for a Notice of Violation (by the 

NYC Department of Buildings) Sufficient 

  
The First Department determined that, although the New 
York City Charter refers to CPLR article 3, the "due 
diligence" requirements for "nail and mail" service in 
article 3 do not apply to service of a notice of violation 
(NOV) by the Department of Buildings (DOB). Therefore, 
one attempt at personal service followed by use of the 
"nail and mail" method was sufficient service: 
  

The reference to CPLR article 3 in the City 
Charter's affix and mail provision merely 
prescribes the class of individuals whom 
respondents must try to personally serve, and 
does not import the "due diligence" requirement of 
CPLR article 3 ... . This interpretation of the City 
Charter is supported by the statutory language as 
a whole, and by the legislative history showing a 
legislative intent to make service under section 
1049-a(d)(2) of the City Charter less onerous than 
service under CPLR article 3 (see id.; see also 
Governor's Mem approving L 1979, ch 623, 1979 
McKinney's Session Laws of NY at 1816-
1817). Matter of Mestecky v City of New 
York, 2015 NY Slip Op 08077, 1st Dept 11-5-15 

 
  

CIVIL PROCEDURE (RELATION BACK 
DOCTRINE)/NEGLIGENCE (OUT-OF-

POSSESSION LANDLORD)/LANDLORD-
TENANT (NEGLIGENCE, OUT-OF-

POSSESSION LANDLORD) 
  

Out-of-Possession Landlord and Lessee Are Not 
"United In Interest" Such that the Lessee Could Be 

Added to the Complaint After the Statute of 
Limitations Had Run (Relation-Back Doctrine) 

  
The Third Department determined Supreme Court, in a 
snow-ice slip and fall case, properly denied plaintiff's 
motion to amend the complaint, after the statute of 
limitations had run, to add the lessee of the property 
(Albany Medical Center Hospital [AMCH]) as a 
defendant. The defendant out-of-possession 

landlord demonstrated, under the terms of the lease, 
AMCH had the responsibility for maintaining the property 
in a safe condition. Because the out-of-possession 
landlord and AMCH were not "united in interest," the 
relation-back doctrine did not apply: 
  

... [T]he relation back doctrine permits a plaintiff to 
amend the complaint to add a defendant even 
though the statute of limitations had expired at the 
time of amendment so long as three requirements 
are met: "(1) both claims must arise out of the 
same occurrence, (2) [the] defendant and [the 
new party] were united in interest, and by reason 
of that relationship can be charged with notice of 
the institution of the action such that it will not be 
prejudiced in maintaining a defense on the merits, 
and (3) [the new party] knew or should have 
known that, but for a mistake by [the] plaintiff as 
to the identity of the proper party, the action would 
have been brought against it as well " ... . While 
there is no dispute that the first prong of this test 
is satisfied under these circumstances, we agree 
with Supreme Court that defendant and AMCH do 
not share unity of interest inasmuch as they 
cannot be said to "stand or fall together" ... . 
"Indeed, unless the original defendant and new 
party are vicariously liable for the acts of the 
other[,] there is no unity of interest between them" 
... . McLaughlin v 22 New Scotland Ave., 
LLC, 2015 NY Slip Op 07883, 3rd Dept 10-29-15 
  

  
CIVIL PROCEDURE (SUMMARY 

JUDGMENT, HEARSAY SUFFICIENT TO 
DEFEAT)/EVIDENCE (PAST 

RECOLLECTION RECORDED)/EVIDENCE 
(HEARSAY SUFFICIENT TO DEFEAT 
SUMMARY JUDGMENT)/SUMMARY 

JUDGMENT (HEARSAY SUFFICIENT TO 
DEFEAT)/NEGLIGENCE (PAST 

RECOLLECTION RECORDED AND 
HEARSAY CONCERNING SLIP AND 
FALL PROPERLY CONSIDERED RE: 

SUMMARY JUDGMENT) 
  

Past Recollection Recorded and Hearsay 
Inadmissible at Trial Properly Considered in 

Opposition to Defendant's Summary Judgment 
Motion 

  
The Third Department determined a statement made by 
defendant's employee [Mackey] near the time of 
plaintiff's slip and fall was admissible as past recollection 
recorded and was properly considered in opposition to 
defendant's summary judgment motion. In addition, 
hearsay which would not be admissible at trial was 
sufficiently corroborated to be considered in opposition 
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to defendant's motion for summary judgment. 
Defendant's motion was properly denied: 
  

... "[T]he requirements for admission of a 
memorandum of a past recollection are generally 
stated to be that the witness observed the matter 
recorded, the recollection was fairly fresh when 
recorded or adopted, the witness can presently 
testify that the record correctly represented his [or 
her] knowledge and recollection when made, and 
the witness lacks sufficient present recollection of 
the recorded information" ... . Here, Mackey 
testified that, beyond being upset that her cousin 
was hurt, she was unable to remember the 
particulars of the event, but she did recall filling 
out and signing a document recording her 
memories at the time. In this document, Mackey 
averred that she watched plaintiff fall by the 
Coinstar machine in an area that had been 
checked by the front-end maintenance crew 
approximately one hour prior to the incident. In 
the blank space next to the words "Condition at 
the time of last check prior to accident:" Mackey 
wrote, "ice machine is always leaking." Mackey 
recalled completing this document within days of 
the incident and explained that the form did not 
help to refresh her recollection of the events. On 
this basis, we agree with Supreme Court's ruling 
that Mackey's written statement was admissible 
as a past recollection recorded and, as such, 
properly considered in the context of defendant's 
motion for summary judgment ...  

  
Further, in keeping with the principles that, "[t]o 
grant summary judgment, it must clearly appear 
that no material and triable issue of fact is 
presented" ... and such motion should be denied 
if there is any doubt as to the existence of such 
issues ..., we likewise find no error in Supreme 
Court's consideration of Mackey's oral statement, 
notwithstanding its likely inadmissibility at trial. 
With that said, however, we acknowledge that, 
although "hearsay evidence that is inadmissible at 
trial may be sufficient to defeat a motion for 
summary judgment, there must be some 
additional competent evidence to support the 
motion or an excuse for the failure to present 
proof in admissible form" ... . Zupan v Price 
Chopper Operating Co., Inc., 2015 NY Slip Op 
07893, 3rd Dept 10-29-15 

  
 
 
 
 
 
 
 

CIVIL PROCEDURE (VACATION OF 
DEFAULT JUDGMENT UPON PROOF DID 
NOT RECEIVE NOTICE OF LAWSUIT IN 

TIME TO DEFEND [CPLR 317])/DEFAULT 
JUDGMENT (VACATION PURSUANT TO 

CPLR 317) 
  

Defendant Who Was Not Served Because Current 
Address Not on File with Secretary of State Entitled 
to Vacate Default Judgment Pursuant to CPLR 317 

  
The Second Department determined defendant's motion 
to vacate a default judgment should have been granted 
pursuant to CPLR 317, even though that ground was not 
raised below. Apparently defendant did not keep a 
current address on file with the Secretary of State. 
Therefore, although the Secretary of State was served, 
defendant did not receive notice of the suit in time to 
defend: 
  

... [A]lthough the defendant did not cite CPLR 317 
in support of its motion, this Court may, under the 
circumstances presented here, consider CPLR 
317 as a basis for vacating the default (see CPLR 
2001...). CPLR 317 permits a defendant who has 
been "served with a summons other than by 
personal delivery" to defend the action upon a 
finding by the court that the defendant "did not 
personally receive notice of the summons in time 
to defend and has a meritorious defense" (CPLR 
317...). Here, there was no evidence that the 
defendant or its agent received actual notice of 
the summons, which was delivered to the 
Secretary of State, in time to defend this action 
... . Proof that additional copies of the summons 
and complaint [*2]were delivered to an employee 
of the tenant occupying premises owned by the 
defendant was insufficient to establish that the 
defendant received notice of the summons and 
complaint ... . Furthermore, there is no basis in 
the record to conclude that the defendant 
deliberately attempted to avoid service, especially 
since the plaintiff had knowledge of the 
defendant's actual business address ... . 
Moreover, the defendant met its burden of 
demonstrating the existence of a potentially 
meritorious defense ... . Schacker Real Estate 
Corp. v 553 Burnside Ave., LLC, 2015 NY Slip 
Op 07963, 2nd Dept 11-4-15 
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CIVIL PROCEDURE (VERIFIED CLAIM 
CANNOT BE DEEMED A SUMMONS AND 

COMPLAINT UNDER CPLR 
2001)/MUNICIPAL LAW (VERIFIED CLAIM 
CANNOT BE DEEMED A SUMMONS AND 

COMPLAINT UNDER CPLR 2001) 
  

Supreme Court Should Not Have Deemed a Verified 
Claim to Be a Summons and Complaint Under the 
Authority of CPLR 2001 (Allowing Correction of 

Mistakes in the Method of Filing) 
  
Reversing Supreme Court, the Fourth Department 
determined that a verified claim filed by the plaintiff 
should not have been deemed a summons and 
complaint pursuant to CPLR 2001 (which allows 
correction or clarification of a mistake in the method of 
filing): 
  

Plaintiff filed a verified claim in this action and, 
before answering, defendant filed a CPLR 3211 
motion to dismiss, contending that plaintiff had 
"yet to file a Summons or a Complaint" and that "a 
complete failure to file is a jurisdictional defect." 
Relying upon CPLR 2001, Supreme Court 
deemed the claim to be a complaint and excused 
the failure to file a summons as "an irregularity 
that shall be disregarded in this case." That was 
error. We agree with defendant that CPLR 2001 
does not permit a court to disregard the complete 
failure to file a summons, i.e., an initial paper 
necessary to commence an action ... . As 
recognized by the Court of Appeals in quoting 
from the Senate Introducer's Memorandum in 
support of the bill that amended CPLR 2001, the 
statute may be invoked as a basis to correct or 
clarify " a mistake in the method of filing, AS 
OPPOSED TO A MISTAKE IN WHAT IS FILED' 
"... . Fox v City of Utica, 2015 NY Slip Op 
08267, 4th Dept 11-13-15 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CONTRACT LAW 
 

  

CONTRACT LAW (BREACH OF CONTRACT 
WITH CONTINUING CARE RETIREMENT 

COMMUNITY)/DEBTOR-CREDITOR 
(TRANSFER OF ASSETS IN BREACH OF 
CONTRACT WITH CONTINUING CARE 

RETIREMENT COMMUNITY)/CONTINUING 
CARE RETIREMENT COMMUNITY 

(TRANSFER OF ASSETS IS BREACH OF 
CONTRACT)/MEDICAID (TRANSFER OF 

ASSETS IN BREACH OF CONTRACT WITH 
CONTINUING CARE RETIREMENT 

COMMUNITY) 
  

Transfer of Assets to Qualify for Medicaid 
Constituted a Breach of the Defendants' Contract 

with Plaintiff Continuing Care Retirement 
Community 

  
The Third Department, in a full-fledged opinion by 
Justice Lynch, determined the defendants' (the Yezzis') 
transfer of funds in order to qualify for Medicaid 
constituted a breach of the contract with the plaintiff 
(GSV), a continuing care retirement community (CCRC), 
as well as a fraudulent transfer under the Debtor-
Creditor Law: 
  

... [T]he essence of the CCRC financial model 
requires a tradeoff between the resident and the 
facility, in which the resident must disclose and 
spend his or her assets for the services provided, 
while the facility must continue to provide those 
services for the duration of the resident's lifetime 
even after private funds are exhausted and 
Medicaid becomes the only source of payment. 
With this long-term commitment, the facility 
necessarily must evaluate the financial feasibility 
of accepting a resident in the first instance. 

  
Pertinent here, the contract provided that the 
Yezzis could "not transfer assets represented as 
available in [their] application to be a [r]esident of 
[GSV] for less than fair market value, unless the 
transfer [would] not impair [their] ability to pay 
[their] financial obligations to [GSV]." The contract 
further required the Yezzis to "make every 
reasonable effort to meet [their] financial 
obligations" to GSV and prohibited them from 
making "any transfers or gifts after actual 
occupancy, which would substantially impair 
[their] ability or the ability of [their] estate to satisfy 
[their] financial obligations to [GSV]." Further, the 
contract specifies that the financial information 
disclosed with their application was "a material 
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part of this [contract], . . . [that was] incorporated 
as a part of this [contract]." Although, as 
defendants correctly contend, the contract does 
not affirmatively state that the Yezzis must 
expend the private resources identified with their 
application, it does expressly preclude the 
transfer of such resources without fair 
consideration. 

  
Given the long-term nature of the contract, which 
expressly embraced the prospect of nursing 
facility care, we agree with Supreme Court that 
the admission agreement is supplemental to, and 
does not supercede, the contract. We recognize 
that, under the admission agreement, the Yezzis 
were required to "pay for, or arrange to have paid 
for by Medicaid, . . . all services provided by 
[GSV]" (emphasis added). We are not, however, 
persuaded by defendants' interpretation that this 
disjunctive provision required plaintiff to accept 
Medicaid as an alternative payment source. 
Construed together, the contract and admission 
agreement are actually compatible in that the 
CCRC financial model anticipates that, upon 
depletion of a resident's personal resources, 
Medicaid will be the ultimate source of payment 
— and plaintiff is contractually obligated to accept 
Medicaid while continuing to provide the same 
services. Consistently, addendum X to the 
admission agreement specifies that, "[i]t is the 
responsibility of residents, and those who assist 
them, to use the residents' assets and income to 
pay the costs associated with their residency and 
health care." Good Shepherd Vil. at Endwell, 
Inc. v Yezzi, 2015 NY Slip Op 08031, 3rd Dept 
11-5-15 
  

 
 

CONTRACT LAW (IMPLIED DEFINITE TERM 
OF DURATION)/DURATION OF CONTRACT 

(IMPLIED DEFINITE TERM) 
  

Implied Definite Term of Duration 
  
The Second Department explained the analytical criteria 
for determining the duration of a contract with no 
express definite term of duration. If there is no definite 
term of duration, the contract is terminable at 
will.  However, a definite term of duration need not be 
express (it can be implied from the surrounding 
circumstances): 
  

Contracts containing no definite term of duration 
are terminable at will ... . A definite term of 
duration need not be relayed in express terms, 
and may be implied ... , and "where a duration 
may be fairly and reasonably supplied by 
implication, a contract is not terminable at will ... . 

"In the absence of an express term fixing the 
duration of a contract, the courts may inquire into 
the intent of the parties and supply the missing 
term if a duration may be fairly and reasonably 
fixed by the surrounding circumstances and the 
parties' intent" ... . 
  
Here, the Supreme Court correctly determined 
that, by fair implication, the duration of the parties' 
agreements was dependent upon the continued 
sale of the products designated in the subject 
agreements and, thus, the agreements could be 
terminated only upon 
[defendant's] discontinuation of the sale of the 
designated products. Bennett v Atomic Prods. 
Corp., 2015 NY Slip Op 07806, 2nd Dept 10-28-
15 

  
 

CONTRACT LAW (VOLUNTARY PAYMENT 
DOCTRINE)/VOLUNTARY PAYMENT 

DOCTRINE 
  

Voluntary Payment Doctrine Precluded Lawsuit 
  
The First Department, over a dissent, determined 
plaintiff's (Klein's) complaint alleging breach of contract, 
fraud, violation of General Business Law, etc., was 
properly dismissed pursuant to the voluntary payment 
doctrine. Klein procured a loan from defendant. After 
paying interest and fees to defendant in order to 
refinance with another lender, Klein sued defendant 
alleging the fees were excessive and were paid under 
duress. The majority concluded the voluntary payment 
doctrine warranted dismissal of the complaint. The 
dissent argued plaintiff had stated a cause of action 
alleging the payment was made under duress, and, 
therefore, was not voluntary: 
  

The voluntary payment doctrine bars recovery of 
payments voluntarily made with full knowledge of 
the facts, in the absence of fraud or mistake of 
material fact or law ... . The onus is on a party that 
receives what it perceives as an improper 
demand for money to "take its position at the time 
of the demand, and litigate the issue before, 
rather than after, payment is made" ... . Here, 
there is no claim of fraud or mistake. Defendant 
was entirely aboveboard about the amount of 
money it expected to be paid to settle the loan. 
Nevertheless, Klein made the calculated decision 
to schedule the closing and to pay off the entire 
amount demanded. Nor, as discussed below, did 
Klein "take [his] position at the time of the 
demand." 

  
Plaintiffs argue that the voluntary doctrine should 
not apply because Klein was deprived of a 
meaningful choice as to whether to pay off the 
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loan on defendant's terms. They further claim that 
Klein protested the demand and that this shielded 
plaintiffs from any application of the doctrine. 
Nothing in plaintiffs' complaint or papers in 
opposition to the motion suggests that these are 
viable positions. It is assumed, of course, that 
plaintiffs' factual allegations are true, both in the 
complaint and in opposition to the motion ... . 
However, conclusory allegations will not serve to 
defeat a motion to dismiss ... . Nothing in the 
complaint or the affidavit alleges any reason why 
Klein had no choice but to go through with the 
closing; indeed, he was able to put off the closing 
the first time he received from defendant what he 
considered an unreasonable payoff 
demand. DRMAK Realty LLC v Progressive 
Credit Union, 2015 NY Slip Op 08044, 1st Dept 
11-5-15 

 

 

CRIMINAL LAW 
 
 

CRIMINAL LAW (APPEALS, ISSUES 
FORFEITED BY GUILTY PLEA)/APPEALS 
(CRIMINAL LAW, ISSUES FORFEITED BY 

GUILTY PLEA)/GUILTY PLEAS 
(APPELLATE ISSUES FORFEITED 
BY)/DRIVING WHILE INTOXICATED 

(REFUSAL TO SUBMIT TO CHEMICAL 
TEST)/REFUSAL OF CHEMICAL TEST 

(DRIVING WHILE INTOXICATED) 
  

Non-Constitutional Appellate Issues Re: Refusal to 
Submit to a Chemical Test (DWI) Do Not Survive a 

Guilty Plea 
  
The Second Department, in a full-fledged opinion by 
Justice Leventhal, determined defendant, by pleading 
guilty, had forfeited his right to appellate review of (non-
constitutional) rulings about the admissibility of his 
refusal to submit to a chemical test (DWI) after his 
involvement in a car accident. The court explained why 
some appellate issues survive a guilty plea and some 
don't: 
  

The Court of Appeals has repeatedly observed 
that "a plea of guilty generally marks the end of a 
criminal case, not a gateway to further litigation'" 
... . A guilty plea signals the defendant's intention 
not to litigate the issue of his or her guilt, "and 
necessarily involves the surrender of certain 
constitutional rights, including the right to 
confrontation, the privilege against self 
incrimination and the right to trial by jury" ... . A 
guilty plea not only encompasses a waiver of the 

specific rights attached to a trial, but also "effects 
a forfeiture of the right to renew many arguments 
made before the plea" ... . "This is so because a 
defendant's conviction rests directly on the 
sufficiency of his plea, not on the legal or 
constitutional sufficiency of any proceedings 
which might have led to his conviction after trial'" 
... . The forfeiture occasioned by a guilty plea 
extends to a variety of claims, including those 
premised upon a failure to provide CPL 710.30 
notice ... , the statutory right to a speedy trial ... , 
the exercise of alleged discriminatory peremptory 
challenges ... , and adverse rulings on Sandoval 
and Ventimiglia/Molineux applications ... . 

  
However, not every claim is forfeited by a guilty 
plea. The issues that survive a valid guilty plea 
generally relate either to jurisdictional matters, 
such as an insufficient accusatory instrument, or 
to rights of a constitutional dimension that go to 
the heart of the criminal justice process ... . "The 
critical distinction is between defects implicating 
the integrity of the process, which may survive a 
guilty plea, and less fundamental flaws, such as 
evidentiary or technical matters, which do not" ... . 
Examples of rights of constitutional dimension 
which are not forfeited by a guilty plea include the 
constitutional right to a speedy trial, the protection 
against double jeopardy, and the competency of 
the defendant to stand trial ... . 

  
Among the limited group of issues that survive a 
valid guilty plea and may be raised on a 
subsequent appeal are those relating to the denial 
of a motion to suppress evidence under CPL 
710.20 ... . The Legislature has preserved such 
claims for appellate review through the enactment 
of CPL 710.70(2) ... . CPL 710.70(2) expressly 
grants a defendant a statutory right to appellate 
review of an order denying a motion to suppress 
evidence "notwithstanding the fact" that the 
judgment of conviction "is entered upon a plea of 
guilty." However, the statutory right to appellate 
review created by CPL 710.70(2) applies to 
orders which deny a motion to suppress evidence 
on the grounds enumerated by CPL 710.20 ... 
.  Athough CPL 710.20(5)  authorizes a defendant 
to move to suppress evidence of "a chemical test 
of the defendant's blood administered in violation 
of the provisions" of Vehicle and Traffic Law § 
1194(3) or "any other applicable law," that 
provision is not implicated here. In this case, the 
defendant did not move to suppress the results of 
a chemical test of his blood. Indeed, the police did 
not perform a chemical test upon the defendant. 
Rather, he moved to preclude the People from 
admitting testimony of his refusal to submit to a 
chemical test. Such a motion cannot be 
characterized as one seeking suppression under 
CPL 710.20(5). Accordingly, the defendant does 
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not have a statutory right to appellate review of 
the County Court's ruling permitting the 
introduction of evidence of his refusal to submit to 
a chemical test. 
  
Nor is the defendant's claim that the County Court 
erred in ruling that the People would be permitted 
to introduce evidence at trial of his refusal to 
submit to a chemical test a claim of constitutional 
dimension, or one that bears upon the integrity of 
the judicial process. Rather, the court's 
determination relates to an evidentiary or 
technical matter. People v Sirico, 2015 NY Slip 
Op 07862, 2nd Dept 10-28-15 

  
 

 CRIMINAL LAW (ATTEMPTED RAPE NOT 
PROVEN)/ATTEMPT (EVIDENCE 

INSUFFICIENT) 
  

Evidence Insufficient to Support Attempted Rape 
Conviction, Ordering Victim to Take Off Her Clothes, 

Without More, Was Not Enough 
  
The Second Department determined the evidence did 
not support the attempted rape conviction. Although it 
could be inferred defendant intended to commit a sexual 
offense (he twice told the victim to take off her clothes), 
he never touched the victim, made a verbal demand for 
sex, or removed any of his clothes: 
  

... [W]e find that it was legally insufficient to 
establish the defendant's guilt of attempted rape 
in the first degree beyond a reasonable doubt. 
The complainant testified that she was sleeping in 
her bedroom when she awakened to find the 
defendant, who had entered her house through a 
window, standing in her bedroom. He initially 
demanded money from her. After she told him 
twice that she had none, he yelled at her "take 
your clothes off." He then walked around the left 
side of the bed towards her, again yelled "take 
your clothes off," and pulled back her bed covers. 
After he pulled down the covers, she began 
screaming and he turned and ran out. There was 
no evidence that the defendant touched the 
complainant or that he made a verbal demand to 
have sexual intercourse with her. Additionally, 
there was no evidence that the defendant 
undressed or that any of the complainant's 
clothes were removed. 

  
Although it could be reasonably inferred from the 
evidence adduced at trial that the defendant 
intended to engage in some type of criminal 
sexual conduct, it cannot be inferred that he 
attempted to engage in sexual intercourse by 
forcible compulsion pursuant to Penal Law § 

130.35(1) ... . People v Mais, 2015 NY Slip Op 
08195, 2nd Dept 11-12-15 

  

 
CRIMINAL LAW (BLOOD SWAB FROM 

DEFENDANT'S BODY TAKEN WITHOUT A 
WARRANT)/EVIDENCE (BLOOD SWAB 

TAKEN FROM DEFENDANT'S BODY 
WITHOUT A WARRANT)/BLOOD SWAB 

(TAKEN FROM DEFENDANT'S BODY 
WITHOUT A WARRANT) 

  
Criteria for a Warrantless Blood Swab 

  
In affirming defendant's murder conviction, the Fourth 
Department noted that a swab of a blood stain on 
defendant's body was properly taken without a warrant. 
The DNA in the swab matched the victim's. The court 
explained the criteria for a warrantless swab: 
  

Defendant agreed to give his clothing to the police 
and, when he removed his shirt, an officer noticed 
a reddish brown stain on defendant's chest that 
appeared to be blood. When asked what it was, 
defendant responded that it was a bruise. The 
officer swabbed the area, which later tested 
positive for blood and matched the victim's DNA. 
Where, as here, the police did not obtain a 
warrant for the seizure of the blood evidence, "the 
police had to satisfy two requirements in order to 
justify the action taken. First, the police had to 
have reasonable cause to believe the [blood 
stain] constituted evidence, or tended to 
demonstrate that an offense had been committed, 
or, that a particular person participated in the 
commission of an offense . . . Second, there had 
to have been an exigent circumstance of sufficient 
magnitude to justify immediate seizure without 
resort to a warrant" ... . We agree with the court 
that the police had reasonable cause to believe 
that the blood stain on defendant's chest 
constituted evidence, and that the seizure was 
appropriate because it could have been easily 
destroyed by defendant ... . People v 
Johnson, 2015 NY Slip Op 08540, 4th Dept 11-
20-15 
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CRIMINAL LAW (BRADY MATERIAL, 
FAILURE TO TURN OVER)/BRADY 

MATERIAL (FAILURE TO TURN 
OVER)/EVIDENCE (FAILURE TO TURN 
OVER IMPEACHMENT MATERIAL IS A 
BRADY VIOLATION)/IMPEACHMENT 

EVIDENCE (FAILURE TO TURN OVER IS A 
BRADY VIOLATION) 

  
Failure to Turn Over Impeachment Evidence Re: a 
Central Prosecution Witness Required Vacation of 

the Conviction 
  
The Second Department determined County Court 
properly vacated defendant's conviction.  The case 
against the defendant relied entirely on a statement 
taken by Detective Tavares.  The prosecution did not 
turn over to the defense evidence alleging Detective 
Tavares had procured a false confession (leading to a 
federal lawsuit): 
  

The People have an obligation to disclose 
exculpatory evidence in their possession that is 
favorable to the defendant and material to his or 
her guilt or innocence ... . "The prosecutor's duty 
to exchange Brady material extends to the 
disclosure of evidence that can be used to 
impeach the credibility of a witness for the People 
whose testimony may be determinative of the 
defendant's guilt" ... . In order to establish a Brady 
violation, a defendant must prove: (1) the 
evidence at issue is favorable to him or her, (2) 
the evidence was suppressed by the prosecution, 
either willfully or inadvertently, and (3) prejudice 
arose because the suppressed evidence was 
material ... . 

  
Here, the crucial evidence against the defendant 
at trial was his statement admitting to the 
shooting, taken by Detective Ronald Tavares. 
There was no physical evidence connecting the 
defendant to the crime, and the eyewitnesses 
could not identify him. Given the importance of 
Detective Tavares' testimony in establishing the 
defendant's guilt, the Supreme Court properly 
determined that evidence concerning allegations 
that he had procured a false confession in an 
unrelated matter involving two police officers, 
which led to an internal affairs investigation of 
those officers and a federal lawsuit against, 
among others, Detective Tavares, was favorable 
to the defense and material ... . The evidence was 
responsive to a defense demand and there is a 
reasonable possibility that the outcome of the trial 
would have differed had the evidence been 
produced ... . Furthermore, the defendant 
sufficiently established that the prosecutor had 
actual knowledge of the allegations against 

Detective Tavares and the related investigation in 
the unrelated matter ... . People v Hubbard, 2015 
NY Slip Op 07858, 2nd Dept 10-28-15 

  

 
CRIMINAL LAW (CONSTRUCTIVE 
POSSESSION)/CONSTRUCTIVE 

POSSESSION (MERE PRESENCE NOT 
ENOUGH)/EVIDENCE (CONSTRUCTIVE 

POSSESSION OF CONTRABAND) 
  

Evidence of Constructive Possession of Contraband 
Insufficient, Convictions Reversed 

  
The defendant was convicted of possession of marijuana 
and weapons found in a bedroom of an apartment in 
which defendant and several others were present. The 
Second Department determined there was insufficient 
evidence that defendant constructively possessed the 
contraband and reversed: 
  

The element of constructive possession may be 
established, inter alia, where it is shown that the 
defendant exercised " dominion or control'" over 
the property by exercising a sufficient level of 
control over the place where the contraband is 
found or over the person from whom the 
contraband is seized ... . "Constructive 
possession may be established by direct 
evidence or by circumstantial evidence with 
inferences drawn from the facts presented in the 
case" ... . "Where . . . the prosecution relies 
wholly upon circumstantial evidence to establish 
the guilt of the accused, the circumstances must 
be satisfactorily established and must be of such 
a character as, if true, to exclude to a moral 
certainty every other hypothesis except that of the 
accused's guilt" ... . 

  
Viewing the evidence in the light most favorable 
to the People ..., it was legally insufficient to 
establish the possession elements of the 
weapons possession and marijuana possession 
counts, as charged here. Although the defendant 
was present in the apartment when the search 
warrant was executed, "it is settled that one's 
mere presence in an apartment or house where 
contraband is found does not constitute sufficient 
basis for a finding of constructive possession" ... . 
There was no evidence specifically connecting 
the defendant to the bedroom where the 
contraband was found, or otherwise connecting 
the defendant to the contraband. Under these 
specific circumstances, the People failed to prove 
that the defendant exercised dominion and control 
over the contraband, and therefore failed to prove 
the possession element of the counts as charged 
... . People v Brown, 2015 NY Slip Op 08428. 
2nd Dept 11-18-15 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07858.htm
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CRIMINAL LAW (CONSTRUCTIVE 

POSSESSION, INCRIMINATING PEDIGREE 
INFORMATION)/SUPPRESSION 

(INCRIMINATING PEDIGREE 
INFORMATION)/PEDIGREE INFORMATION 

(INCRIMINATING PEDIGREE INFORMATION 
SHOULD HAVE BEEN SUPPRESED) 

  
Pedigree Question "Where Do You Reside," Under 

the Circumstances, Was Designed to Elicit an 
Incriminating Response, the Answer, Therefore, 

Should Have Been Suppressed; New Trial on 
Possessory Counts Ordered 

  
The Fourth Department ordered a new trial on the drug 
possession and drug paraphernalia counts. Defendant 
was convicted based upon a "constructive possession" 
theory (i.e., possession of contraband based upon 
defendant's dominion and control over the premises 
where the contraband is found). As police officers were 
conducting a search, and as defendant was handcuffed 
and lying on the floor, an officer asked defendant where 
he resided. Defendant answered "here." The People 
relied heavily on defendant's answer to prove 
constructive possession of contraband found on the 
premises. Under these circumstances, the pedigree 
question (where do you reside) was designed to elicit an 
incriminating response and, because the statement was 
"unwarned," the answer should have been suppressed: 
  

Generally, a defendant's answer concerning his 
address, when "elicited through routine 
administrative questioning that [is] not designed to 
elicit an incriminating response" ... , will be 
considered pedigree information not subject to 
CPL 710.30 notice requirements even if the 
statement later proves to be inculpatory ... . That 
is "[b]ecause responses to routine booking 
questions—pedigree questions . . . —are not 
suppressible even when obtained in violation of 
Miranda [and, therefore, a] defendant lacks a 
constitutional basis upon which to challenge the 
voluntariness of his [or her] statement" ... . 
"[W]here there is no question of voluntariness, the 
People are not required to serve defendant with 
notice" ... . 

  
As the Court of Appeals recognized, however, 
"the People may not rely on the pedigree 
exception if the questions, though facially 
appropriate, are likely to elicit incriminating 
admissions because of the circumstances of the 
particular case" (id.). Although the question 
concerning defendant's address appears to have 
been a facially appropriate question, we conclude 
that, under the circumstances of this case and, 
more specifically, under the circumstances in 

which the question was asked, the question was 
likely to elicit an incriminating admission and had 
a "necessary connection to an essential element 
of [the possessory] crimes charged" under Penal 
Law §§ 220.16 and 220.50 (2) ... . We agree with 
defendant that the error in admitting that 
statement cannot be considered harmless insofar 
as it relates to the possessory counts of the 
indictment inasmuch as the People relied heavily 
on that statement to establish defendant's 
constructive possession of the drugs and drug 
paraphernalia ... . People v Slade, 2015 NY Slip 
Op 08252, 4th Dept 11-13-15 

 
 

CRIMINAL LAW (CORPOREAL 
EVIDENCE)/CORPOREAL EVIDENCE 

(CRIMINAL LAW)/EVIDENCE (COPOREAL 
EVIDENCE, CRIMINAL LAW)/BUCCAL 

SWAB (PROBABLE CAUSE TO COMPEL) 
  

Criteria for Directing Defendant to Submit to a 
Buccal Swab Explained 

  
The Fourth Department noted that the court properly 
directed defendant to submit to a buccal swab and 
explained the relevant criteria: 
  

A court may issue an order to obtain corporeal 
evidence, such as blood or saliva, from a suspect 
where the People establish: "(1) probable cause 
to believe the suspect has committed the crime, 
(2) a clear indication' that relevant material 
evidence will be found, and (3) the method used 
to secure it is safe and reliable" ... . In opposition 
to the People's motion, defendant conceded that 
the People had established the third factor. ... 
With respect to the remaining two factors, we 
conclude that the court properly granted the 
People's motion. Where, as here, the request was 
made after the defendant has been indicted, "the 
indictment provided the court with the requisite 
clear indication that probative evidence could be 
discovered from [the] buccal swab" ..., as well as 
the requisite "statutory authority and probable 
cause"... . People v Hogue, 2015 NY Slip Op 
08254, 4th Dept 11-13-15 
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CRIMINAL LAW (DEFENDANT'S REQUEST 
TO REPRESENT HIMSELF, REVERSIBLE 
ERROR TO DENY)/PRO SE (ERROR TO 

DENY CRIMINAL DEFENDANT'S REQUEST 
TO REPRESENT HIMSELF AT TRIAL) 

  
Reversible Error to Deny Defendant's Request to 

Represent Himself at Trial 
  
The Third Department determined the trial judge's denial 
of defendant's request to represent himself was 
reversible error. The record demonstrated the 
defendant's competence and his understanding of the 
drawbacks of self-representation: 
  

"A criminal defendant may be permitted to 
proceed pro se if the request is timely and 
unequivocal, there has been a knowing and 
intelligent waiver of the right to counsel, and 
defendant has not engaged in conduct that would 
interfere with a fair and orderly trial" ... . 
Defendant here made a timely request before the 
commencement of trial (see People v McIntyre, 
36 NY2d at 17), and the record is devoid of 
anything to suggest that he would act in a manner 
inconsistent with an orderly trial ... . County Court 
then engaged in the requisite inquiry, examining 
defendant's "education, occupation, previous 
exposure to legal procedures and other relevant 
factors bearing on a competent, intelligent, 
voluntary waiver" ... . Defendant revealed that he 
had the equivalent of a high school diploma, was 
literate, had no history of mental illness and was 
not on any medication. He further expressed a 
basic understanding of the concepts involved in a 
trial, such as the differing roles of the judge and 
jury and the need to ask questions of witnesses in 
an appropriate and non-leading manner. He also, 
however, had no relevant work experience and 
had never undergone the ordeal of a criminal trial. 
He admitted that he lacked knowledge of trial 
procedures and "may not understand" when good 
"legal reasons" existed for him to remain silent. 
He further professed a lack of understanding of 
challenges during jury selection. 

  
No reason exists to doubt that defendant was 
competent to waive his right to counsel and 
represent himself; significant reason exists to 
doubt his knowledge of trial procedures. Allowing 
a defendant who is unfamiliar with the process to 
conduct his or her own trial undermines the 
"powerful ideal that our criminal justice system 
must determine the truth or falsity of the charges 
in a manner consistent with fundamental fairness" 
... . Nevertheless, the "right to self-representation 
embodies one of the most cherished ideals of our 
culture; the right of an individual to determine his 
[or her] own destiny" ... . The Court of Appeals 

has therefore "recognized that even in cases 
where the accused is harming himself [or herself] 
by insisting on conducting his [or her] own 
defense, respect for individual autonomy requires 
that he [or she] be allowed to go to jail under his 
[or her] own banner if he [or she] so desires and if 
he [or she] makes the choice with eyes open" ... . 
If a defendant is not dissuaded from representing 
himself or herself even after being warned "that 
his or her lack of knowledge, relative to that of a 
lawyer, will be detrimental," he or she must be 
permitted to do so ... . People v Hamilton, 2015 
NY Slip Op 08661, 3rd Dept 11-25-15 

  

 
 

CRIMINAL LAW (DEPORTATION, 
CONSEQUENCES OF GUILTY 

PLEA)/INEFFECTIVE ASSISTANCE OF 
COUNSEL (DEPORTATION 

CONSEQUENCES OF GUILTY 
PLEA)/DEPORTATION (INEFFECTIVE 

ASSISTANCE, CONSEQUENCES OF GUILY 
PLEA) 

  
Inaccurate Advice About the Deportation 

Consequences of a Guilty Plea Constitutes 
Ineffective Assistance; Defendant Entitled to a 

Hearing on His Motion to Vacate His Conviction in 
this Pre-Padilla Case 

  
The Second Department determined defendant was 
entitled to a hearing on his motion to vacate his 
conviction (by guilty plea) in this pre-Padilla case. 
Defendant alleged he was told deportation was not 
likely, or was a "possibility," when, in fact, deportation 
was mandatory. That allegation, plus an assertion he 
would have negotiated a different plea which did not 
require deportation had he known the actual 
consequences of his plea, was sufficient to warrant a 
hearing: 
  

In Padilla v Kentucky (559 US 356), the United 
States Supreme Court ruled that the Sixth 
Amendment to the United States Constitution 
requires criminal defense counsel to advise their 
noncitizen clients about the risk of deportation 
arising from a guilty plea. However, that decision 
is not applied retroactively to state court 
postconviction proceedings ... . Since the 
defendant's judgment of conviction became final 
when his time to take an appeal expired—long 
before Padilla was decided in 2010—Padilla is not 
applicable here. Therefore, "counsel's failure to 
warn a defendant that a guilty plea might lead to 
removal from the United States" ...  does not, in 
this case, amount to ineffective assistance of 
counsel. 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08661.htm
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However, "inaccurate advice about a guilty plea's 
immigration consequences constitute[s]" 
ineffective assistance of counsel ... . People v 
Pinto, 2015 NY Slip Op 08441, 2nd Dept 11-18-
15 

 
 

CRIMINAL LAW (DIVULGING 
EAVESDROPPING 

WARRANT)/EAVESDROPPING WARRANT 
(DIVULGING EXISTENCE OF 

WARRANT)/MUNICIPAL LAW (POLICE 
OFFICER'S DIVULGING EXISTENCE OF 
EAVESDROPPING WARRANT)/POLICE 
OFFICERS (DIVULGING EXISTENCE OF 

EAVESDROPPING WARRANT) 
  

Evidence Supported Conviction of Police Officer for 
Divulging an Eavesdropping Warrant 

  
The First Department determined the evidence 
supported the conviction of a police officer for divulging 
the existence of an eavesdropping warrant. The warrant 
was issued in connection with an investigation of corrupt 
police officers. Defendant warned police officers about 
the warrant and cautioned them to be careful on the 
phone: 
  

Penal Law § 250.20 states as follows: "A person 
is guilty of divulging an eavesdropping warrant 
when, possessing information concerning the 
existence or content of an eavesdropping warrant 
. . . , he discloses such information to another 
person . . ." The trial court, prior to rendering its 
verdict, explained that "knowledge, actual 
knowledge, is required[,]" and rejected the 
People's argument that mere rumor would be 
enough to satisfy the requirements for the 
divulging count. On appeal, viewing the evidence 
in the light most favorable to the People, the 
evidence was sufficient for the trial court to 
conclude that defendant divulged information 
concerning the existence and content of an 
eavesdropping warrant ... , and we see no reason 
to set the verdict aside as against the weight of 
the evidence ... . People v Cobb, 2015 NY Slip 
Op 08498, 1st Dept 11-19-15 

 
 
 
 
 
 
 
 

CRIMINAL LAW (DRIVING WHILE 
INTOXICATED [DWI])/EVIDENCE (DWI, 

PORTABLE BREATH TEST DEVICE 
[PBT])/PORTABLE BREATH TEST DEVICE 

[PBT] (DRIVING WHILE INTOXICATED) 
  

Portable Breath Test Device (PBT) Results Should 
Not Have Been Admitted, Driving While Intoxicated 

Conviction Reversed 
  
The Second Department reversed defendant's driving 
while intoxicated (DWI) conviction because the results of 
the portable breath test device (PBT) were allowed in 
evidence in the People's direct case: 
  

Generally, the result of a PBT, such as an Alco-
sensor, "is not admissible to establish intoxication, 
as its reliability for this purpose is not generally 
accepted in the scientific community" ... . Contrary 
to the trial court's determination, isolated remarks 
during defense counsel's opening statement did 
not open the door for the People to introduce 
incriminating testimony about the PBT result as 
part of their case-in-chief, particularly in the 
absence of appropriate limiting instructions ... . 
We note that the opening remarks at issue, 
regarding the officer discarding the PBT "cap," 
were at least partly offered in support of the 
defense theory that the defendant was not aware 
that he was the subject of a lawful arrest on the 
night in question, which theory was offered to 
undermine the charges of assault in the second 
degree and resisting arrest. Further, we find that 
the People adequately responded to this remark 
by eliciting the officer's testimony that he 
disposed of the plastic cap because it was 
unsanitary, and this was standard procedure. 
Nonetheless, the People elicited testimony that, 
according to the PBT, the defendant's BAC was 
.128%, significantly higher than the legal limit of 
.08%, before defense counsel had an opportunity 
to raise this issue during cross-examination ... . 
Under these circumstances, it cannot be said that 
the defendant opened the door for the People to 
adduce evidence of an insufficiently reliable PBT 
result in order to prove the defendant's 
intoxication ... . 

  
Thereafter, the trial court did not provide the jury 
with any limiting instructions regarding the PBT 
result ..., but instead directed the jury to consider 
the PBT result as direct proof of the defendant's 
intoxication. The court told the jury that the PBT 
was a "generally accepted instrument in 
determining blood alcohol content," and that no 
scientific expert was necessary. This was error 
... . Under the circumstances, including the lack of 
evidence of admissible field sobriety tests, we find 
that this error was not harmless beyond a 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08441.htm
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reasonable doubt. People v Krut, 2015 NY Slip 
Op 08439, 2nd Dept 11-18-15 

  

 
CRIMINAL LAW (EMERGENCY EXCEPTION 

TO THE WARRANT REQUIREMENT 
MISAPPLIED)/EVIDENCE (EMERGENCY 

EXCEPTION TO THE WARRANT 
REQUIREMENT 

MISAPPLIED)/SUPPRESSION 
(EMERGENCY EXCEPTION TO WARRANT 

REQUIREMENT MISAPPLIED) 
  

Emergency Exception to Warrant Requirement 
Misapplied 

  
The police officers chased defendant when defendant 
ran and an officer thought he saw a handle of a gun on 
defendant's person. The officers entered defendant's 
house and found drugs. The Second Department 
determined the drugs should have been suppressed 
because there was no emergency justifying the 
warrantless entry and search of the house: 
  

Under the emergency exception, the police may 
make a warrantless entry into a protected area if 
(1) they have reasonable grounds to believe that 
there was an emergency at hand and an 
immediate need for their assistance for the 
protection of life or property, (2) the search was 
not primarily motivated by an intent to arrest and 
seize evidence, and (3) there was some 
reasonable basis, approximating probable cause, 
to associate the emergency with the area or place 
to be searched ... . ... There was no evidence of 
any circumstances which would have provided a 
reasonable basis for the patrol officers to believe 
that there was an emergency at hand and an 
immediate need for police assistance for the 
protection of life or property inside the house ... . 

  
Furthermore, even where exigent circumstances 
justify the warrantless entry into a protected area, 
the scope and duration of the warrantless search 
must be limited by and reasonably related to the 
exigencies of the situation ... . Here, the subject 
drugs were not discovered by the ESU officers 
during their protective sweep. Rather, they were 
discovered by the patrol officers, who conducted 
an evidentiary search after the ESU officers had 
secured the house and removed the defendant, 
who was the only occupant. At the time of the 
patrol officers' search, any purported exigency 
had abated, the police were in complete control of 
the house, and there was no danger that the 
defendant, who was in custody, would dispose of 
or destroy the weapon. Accordingly, the police 
were required to obtain a warrant prior to 

conducting the evidentiary search ... . Moreover, 
contrary to the suppression court's findings, it is of 
no avail that the contraband was found in plain 
view, since the patrol officers' warrantless entry 
was illegal ... . People v Scott, 2015 NY Slip Op 
08445, 2nd Dept 11-18-15 

 
 

CRIMINAL LAW (EVIDENCE, CONFESSION 
MADE TO HEALTH CARE 

WORKER)/EVIDENCE (CONFESSION MADE 
TO HEALTH CARE WORKER, NO NEED TO 
DISCLOSE PRETRIAL)/CONFESSION (NO 

NEED FOR PEOPLE TO DISCLOSE 
CONFESSION MADE TO HEALTH CARE 

WORKER) 
  

People Were Not Required to Disclose (Prior to 
Trial) Confession Made by Defendant to Health Care 

Worker  
  
The First Department noted the People were not 
required to disclose, prior to trial, a confession defendant 
made to a health care worker (because the health care 
worker was not connected to law enforcement): 
  

... [M]idway through their case, the People 
introduced a previously undisclosed confession 
that defendant made to a health care worker at a 
hospital where he was being treated for a suicide 
attempt. This statement tended to corroborate a 
similar confession that defendant made to a 
detective shortly thereafter. It is undisputed that 
the People had no statutory duty to disclose this 
statement, because it was not made to anyone 
connected with law enforcement (see CPL 
240.20[1][a]), and because no Rosario material 
was involved. Defendant nevertheless complains 
that his due process right to a fair trial was 
violated by the timing of the disclosure, because 
he would have formulated a different defense had 
he known the People intended to introduce a 
confession to a civilian witness. However, we find 
no evidence of deceit or trickery on the part of the 
People, and defendant's claim of prejudice is 
unpersuasive. ... [T]here was no 
misrepresentation that the undisclosed evidence 
did not exist, and the trial had not progressed to 
the point where defendant could not have 
adjusted his defense, or requested less drastic 
relief than a mistrial. 

  
Defense counsel did not object to the health care 
worker's testimony on the ground of physician-
patient privilege, and we decline to review this 
unpreserved claim in the interest of 
justice. People v Tayo, 2015 NY Slip Op 08353, 
1st Dept 11-17-15 
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CRIMINAL LAW (EVIDENCE, PROMPT 

OUTCRY BY VICTIM)/EVIDENCE (CRIMINAL 
LAW, HEARSAY, PROMPT 

OUTCRY)/HEARSAY (CRIMINAL LAW, 
PROMPT OUTCRY)/PROMPT OUTCRY 

(HEARSAY, CRIMINAL LAW) 
  

Reversible Error to Admit Hearsay Statements Made 
by the Victim Four Years After the Alleged Incident 

Under the "Prompt Outcry" Exception to the Hearsay 
Rule 

  
The Third Department ordered a new trial in a sexual 
assault case because hearsay testimony about what the 
victim said four years after the alleged assault was 
admitted under the "prompt outcry" exception to the 
hearsay rule (without any substantive explanation for the 
delay): 

  
Whether a complaint is sufficiently prompt so as 
to fall within the exception is not a matter of 
precision and depends upon the facts of a given 
case ... . That being said, "courts traditionally 
have required the complaint to be made 'at the 
first suitable opportunity'" ..., and "[a]ny significant 
delay must be adequately explained" ... . Here, 
the victim did not disclose the abuse until 2011, 
four years after she and her sister were placed in 
the custody of her father and the abuse had 
ended. The victim testified that she waited so long 
to disclose the abuse because defendant had 
threatened to kill her if she told anyone, but that 
threat was made during a supervised visit 
between the victim and defendant. The visitation 
had ceased well before the disclosures were 
made, and the victim had neither seen nor spoken 
to defendant since 2009. We are left, in other 
words, with disclosures that were made four years 
after the abuse ended and over two years after 
the victim last interacted with defendant ... . 

  
The People suggest that this prolonged delay can 
be attributed to the facts that the victim had 
sustained psychological trauma and suffered from 
a mild neurological impairment. Research indeed 
"suggest[s] that withholding a complaint may not 
be unusual," but that fact is not dispositive in 
assessing whether a complaint was made 
promptly ... . To hold otherwise would run against 
the very purpose of the exception, namely, to 
address "the tendency of some jurors to doubt the 
victim in the absence of" a prompt complaint of 
abuse ... . As for the victim's neurological 
condition, it suffices to say that no proof in the 
record suggests that it would have compelled her 
to remain silent for such a long period of time. 
Thus, given the absence of any adequate 

explanation for the victim's prolonged delay in 
disclosing the abuse, her disclosures cannot be 
described as prompt outcries, and the hearsay 
testimony regarding them should not have been 
admitted into evidence ... . Inasmuch as the 
evidence of guilt in this case was not 
overwhelming — indeed, the verdict hinged on 
the question of whether the victim was credible — 
we cannot say that the erroneous admission of 
this bolstering hearsay was harmless ... . People 
v Stone, 2015 NY Slip Op 08205, 3rd Dept 11-
12-15 

  
 
CRIMINAL LAW (EVIDENCE, PSYCHIATRIC 
RECORDS RE: PROSECUTION WITNESS, 

SHOOTING OF PROSECUTION 
WITNESS)/EVIDENCE (CRIMINAL LAW, 

PSYCHIATRIC RECORDS RE: 
PROSECUTION WITNESS, SHOOTING OF 

PROSECUTION 
WITNESS)/CONSCIOUSNESS OF GUILT 

(EVIDENCE OF SHOOTING OF 
PROSECUTION WITNESS) 

  
Defense Request to Review Psychiatric Records of 
Prosecution Witness Properly Denied; Evidence of 

Shooting of Prosecution Witness Properly Admitted 
to Show Defendant's Consciousness of Guilt 

  
The Second Department determined Supreme Court 
properly reviewed in camera the psychiatric records of a 
prosecution witness and properly denied the defense 
request to review the records. The Second Department 
further determined that evidence defendant's brother 
(and a member of the same gang defendant belonged 
to) shot a prosecution witness was properly admitted to 
show defendant's consciousness of guilt: 
  

Psychiatric records are confidential, but they may 
be disclosed upon a finding by the court that the 
interests of justice significantly outweigh the need 
for confidentiality ... . The proper procedure in 
such a case is for the court to order production of 
the records and to inspect them in camera ... . 
  
Here, the Supreme Court, after inspecting the 
records in camera, properly balanced the 
interests of justice against the witness's need for 
confidentiality and providently exercised its 
discretion in denying the defendant's application 
for disclosure of the records and use of the 
records in cross-examination ... . * * * 
  
Contrary to the defendant's contentions, the 
Supreme Court did not improvidently exercise its 
discretion when it permitted the prosecution 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08205.htm
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witness to testify to the circumstances leading up 
to and culminating in him being shot by two 
persons directly connected to the defendant. 
"Certain post crime conduct is [viewed as] 
indicative of consciousness of guilt, and hence of 
guilt itself'" ... . Consciousness of guilt evidence 
includes evidence of coercion and harassment of 
witnesses ... and "[e]vidence that a third party 
threatened a witness with respect to testifying at a 
criminal trial is admissible where there is at least 
circumstantial evidence linking the defendant to 
the threat" ... . 

  
Here, there was sufficient circumstantial evidence 
linking the defendant to the plot to shoot the 
witness ... and the evidence of the defendant's 
gang membership was relevant to establish the 
relationship between the actors ... . Under the 
circumstances, the probative value of the 
evidence as to the defendant's consciousness of 
guilt outweighed the prejudice ... . People v 
Viera, 2015 NY Slip Op 07998, 2nd Dept 11-4-
15 

 
 

CRIMINAL LAW (INTENT TO SELL DRUGS, 
INSUFFICIENT EVIDENCE)/EVIDENCE 

(INSUFFICIENT EVIDENCE OF INTENT TO 
SELL DRUGS) 

  
Possession of Modest Amount of Drugs Is Not 
Sufficient to Make Out a Prima Facie Case of an 

Intent to Sell 
  
The Fourth Department determined the defendant's 
possession of less than an ounce of drugs was not 
sufficient to make out a prima facie case of 
defendant's intent to sell: 
  

We reject the People's contention that the 
evidence was sufficient to make out a prima facie 
case that defendant possessed the cocaine with 
the intent to sell it. Although "defendant's 
possession of a substantial' quantity of drugs can 
be cited as circumstantial proof of an intent to sell 
. . . , it cannot be said as a matter of law that the 
quantity of uncut and unpackaged drugs 
possessed in this case permitted an inference 
that defendant intended to sell them. More than 
mere possession of a modest quantity of drugs, 
not packaged for sale and unaccompanied by any 
other saleslike conduct, must be present for such 
an inference to arise" ... .Consequently, the court 
properly concluded that the evidence was 
insufficient to establish that defendant possessed 
a controlled substance with intent to sell it ... 
. People v Nellons, 2015 NY Slip Op 08305, 4th 
Dept 11-13-15 

 
CRIMINAL LAW (INTOXICATION JURY 
INSTRUCTION)/INTOXICATION (JURY 

INSTRUCTION, CRIMINAL LAW) 
  

Intoxication Jury Instruction Was Warranted, 
Conviction Reversed 

  
In reversing defendant's conviction, the Second 
Department determined there was sufficient evidence of 
defendant's intoxication to warrant the intoxication jury 
instruction: 
  

The defendant's convictions of assault in the 
second degree and criminal possession of a 
weapon in the fourth degree arise out of an 
incident during which the defendant allegedly 
struck another man (hereinafter the complainant) 
with a metal pipe in the presence of the 
complainant's wife. Viewing the intoxication 
evidence in the light most favorable to the 
defendant ..., we conclude, contrary to the 
Supreme Court's determination, that an 
intoxication instruction (see Penal Law § 15.25) 
was warranted ... . The complainant's wife 
testified that, just prior to the subject assault, she 
observed the defendant with a can of beer in his 
hand and that the defendant seemed drunk. She 
further testified that the defendant's breath 
smelled like beer, his speech was slurred, and 
that the defendant, with whom she was familiar, 
was "not himself." Under these circumstances, 
there is "sufficient evidence of intoxication in the 
record for a reasonable person to entertain a 
doubt as to the element of intent on that basis" 
... . Accordingly, the Supreme Court erred in 
denying the defendant's request to give an 
intoxication instruction to the jury and, thus, 
reversal is warranted ... . People v 
Goldring, 2015 NY Slip Op 08189, 2nd Dept 11-
12-15 
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CRIMINAL LAW (JURY NOTE, INADEQUATE 
RESPONSE)/JURY NOTES (COURT'S 
INADEQUATE RESPONSE)/O'RAMA 

(COURT'S INADEQUATE RESPONSE TO 
JURY NOTE)/PRESERVATION OF ERROR 
(O'RAMA VIOLATIONS WERE MODE OF 

PROCEEDINGS ERRORS)/MODE OF 
PROCEEDINGS ERRORS (O'RAMA 

VIOLATIONS) 
  

O'Rama Violations Were "Mode of Proceedings" 
Errors Requiring Reversal in the Absence of 

Preservation 
  
The First Department reversed defendant's conviction 
because of the trial judge's inadequate response to a 
note from the jury. The record indicated the required 
notice to counsel was lacking and the responses to the 
jury's requests were not "meaningful." Because the 
errors rose to the level of "mode of proceedings" errors, 
preservation was not required: 
  

The court failed to meet its core responsibilities 
under People v O'Rama (78 NY2d 270, 277 
[1991]) to provide defense counsel with 
"meaningful notice" of a jury note and to provide 
the jury with a "meaningful response." The note 
requested "copies of all the telephone 
conversations recorded and copies of all the 
video recordings" and "a copy of the transcript of 
the court proceedings that we are allowed to see." 

  
As to its duty to provide notice to counsel, while 
the court stated that defense counsel was "aware" 
of the note, it made that statement at a time when 
counsel was out of the courtroom. Prior to the 
lunch recess, the court instructed the court officer 
to apprise the jury "that the written documents 
they request are not available to a jury under any 
circumstances," without consulting with defense 
counsel about this response, and without defense 
counsel being present. 

  
While the court did read the full substance of the 
note after the lunch recess, the record fails to 
show that defense counsel had returned by that 
time. In fact, the transcript strongly suggests 
counsel was not there because the court had 
allowed defense counsel additional time for lunch. 
"Where a trial transcript does not show 
compliance with O'Rama's procedure as required 
by law, we cannot assume that the omission was 
remedied at an off-the-record conference that the 
transcript does not refer to" ... . 

  
The court also failed to give the jury a "meaningful 
response" to its request. First, when the jury 

returned to the courtroom, the court did not read 
the note into the record, and instead stated, 
"Unless anybody has forgotten what you've asked 
for, I will not read the notes now in order to save 
time." Then, while the court correctly informed the 
jury that it could not receive a transcript of court 
proceedings, and also provided it with a video 
playback of at least some of the matter requested 
in the note, there is no record that the jury was 
ever supplied with "copies of all of the telephone 
conversations recorded," and the court never 
addressed this aspect of the request anywhere in 
the record. 

  
Although not all the O'Rama violations are mode 
of proceedings errors, here, where the exact 
wording of the juror note was never read in the 
presence of counsel so an objection could be 
made, preservation is not required ... . People v 
Smith. 2015 NY Slip Op 08646, 1st Dept 11-24-
15 

  
  

CRIMINAL LAW (JURY POOL, CROSS-
SECTION OF COMMUNITY)/SIXTH 

AMENDMENT (JURY AS CROSS-SECTION 
OF COMMUNITY)/JURIES (CROSS-

SECTION OF COMMUNITY) 
  

Brooklyn Residents Do Not Constitute a "Distinctive 
Group" Under the Law Requiring that Juries Be 

Drawn from a Fair Cross-Section of the Community 
  
Defendant argued that the New York County jury before 
which he was tried was not drawn from a fair cross-
section of the community in that Brooklyn residents were 
excluded from it. The First Department determined 
Brooklyn residents do not constitute a "distinctive group" 
within the meaning of the applicable law: 
  

The Sixth Amendment guarantee of trial before an 
impartial jury guarantees a criminal defendant a 
jury selected from a fair cross-section of the 
community ... . "In order to establish a prima facie 
violation of the fair cross-section requirement, the 
defendant must show: (1) that the group alleged 
to be excluded is a distinctive' group in the 
community; (2) that the representation of this 
group in venires from which juries are selected is 
not fair and reasonable in relation to the number 
of such persons in the community; and (3) that 
this underrepresentation is due to systematic 
exclusion of the group in the jury-selection 
process" (Duren v Mississippi , 439 US 357, 364 
[1979]). 

  
Defendant's claim is premised on the assertion 
that residents of Brooklyn would constitute the 
relevant "distinctive" group for a fair cross-section 
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analysis under the first prong of the Duren 
analysis. We reject that analysis, as the exclusion 
of Brooklyn residents from the Manhattan jury 
venire cannot establish underrepresentation of a 
distinctive group in the community because 
Brooklyn residents do not constitute such a 
"distinctive group." In any event, even accepting 
defendant's census-based data concerning racial 
disparities between the counties of New York 
City, the claim still fails because the relevant 
comparison is between New York County, where 
the case was tried, and the City as a whole, given 
the undisputedly lawful citywide jurisdiction of the 
centralized narcotics parts ... . Defendant's 
census data do not show a significant racial 
disparity between the County and City of New 
York. People v Madison, 2015 NY Slip Op 
08650, 1st Dept 11-24-15 

 
 

CRIMINAL LAW (POST-CRIME 
BEHAVIOR)/EVIDENCE (CRIMINAL LAW, 
POST-CRIME BEHAVIOR)/POST-CRIME 

BEHAVIOR (ADMISSIBILITY OF 
EVIDENCE)/ALIAS (POST-CRIME 

BEHAVIOR ADMISSIBLE, STATE OF MIND) 
  

Post-Crime Use of Alias Admissible to Show State of 
Mind; Evidence of Pending Criminal Cases and Plea 
to Bail-Jumping (Post-Crime Behavior) Should Not 

Have Been Admitted (Harmless Error However) 
  
Although the errors were deemed harmless, the Second 
Department determined, with the exception of use of an 
alias, evidence of defendant's post-crime behavior 
should not have been admitted: 
  

A person's post-crime behavior is often relevant 
because the behavior provides clues to the 
person's state of mind ... . Use of an alias is 
evidence of consciousness of guilt ... . Here, 
evidence that the defendant used an alias while in 
West Virginia was properly introduced into 
evidence. However, evidence of prior bad acts is 
not admissible unless such evidence is offered for 
some purpose other than to show the defendant's 
bad character or to raise an inference that the 
defendant has a criminal propensity ... . Here, 
evidence that there were two criminal cases 
pending against the defendant and that he 
pleaded guilty to bail jumping was improperly 
admitted. Nonetheless, under the circumstances 
of this case, the evidence was not so prejudicial 
as to deny the defendant a fair trial. Any potential 
for prejudice was offset by the jury charge, which 
emphasized that uncharged crimes were not to be 
considered proof of propensity to commit the 
crimes charged ... . People v Yahya Abdul- 

Aleem, 2015 NY Slip Op 08743, 2nd Dept 11-
25-15 

  
  

 
CRIMINAL LAW (PROBATION CONDITION, 

WAIVER OF FOURTH AMENDMENT 
RIGHTS)/PROBATION (WAIVER OF 

FOURTH AMENDMENT RIGHTS 
AS CONDITION OF PROBATION) 

  
Probationers Do Not Lose All Privacy and Fourth 
Amendment Rights; Condition that Probationer 

Waive His Fourth Amendment Rights and Consent to 
the Search of His Home Struck 

  
The Fourth Department determined the condition of 
probation requiring the probationer to consent to the 
search of his home, which was not part of the plea 
agreement, was not enforceable. A probationer does not 
lose all Fourth Amendment protections: 
  

We agree with defendant ... that the waiver of the 
right to appeal does not encompass his challenge 
to the condition of probation that required him to 
sign a consent to waive his Fourth Amendment 
rights against a search of his home on the ground 
that it is related to defendant's "drug/alcohol 
abuse," inasmuch as that condition was not part 
of the plea agreement ... . We also agree with 
defendant that the condition does not relate to 
"the probationary goal of rehabilitation" and thus 
is not enforceable on that ground ... . Indeed, the 
presentence report indicated that the 51-year-old 
defendant, a first-time offender, does not have a 
history of drug or alcohol abuse and that he was 
not under the influence of drugs or alcohol at the 
time of the offense. It is well established that "a 
probationer's home is protected by the 
constitutional requirement that searches be 
reasonable . . . [A] probationer loses some 
privacy expectations and some part of the 
protections of the Fourth Amendment, but not all 
of both" ... . We therefore modify the judgment by 
striking as a condition of probation the 
requirement that defendant consent to the waiver 
of his Fourth Amendment rights against a search 
of his home. People v Mead, 2015 NY Slip Op 
08304, 4th Dept 11-13-15 

  

 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08650.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08650.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08743.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08743.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08743.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08304.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08304.htm


 

 28 

CRIMINAL LAW (PRIOR CRIMES AND BAD 
ACTS)/EVIDENCE (PRIOR CRIMES AND 

BAD ACTS)/PRIOR CRIMES AND BAD ACTS 
  

Statements Made by Defendant Indicating He Was 
On a First Name Basis with Police Officers and that 

He Had Been in Jail  
Should Not Have Been Admitted Because the 

Statements Were Not Relevant to a Material Issue in 
the Case, The Error Was Harmless However 

  
Although the error was deemed harmless, the Second 
Department determined statements made by the 
defendant indicating he was on a first name basis with 
police officers and mentioning he had been in jail should 
not have been admitted in evidence: 
  

Evidence of prior crimes or bad acts is not 
admissible to show a defendant's predisposition 
to criminal conduct ... . Such evidence, however, 
is admissible when it is relevant to a material 
issue in the case, and the probative value of the 
evidence outweighs the potential prejudice to the 
defendant ... . We agree with the defendant that 
the County Court erred in allowing these 
statements to be admitted into evidence, as the 
prosecutor failed to establish that any of the 
comments were relevant to a material issue in the 
case ... . People v McPhillips, 2015 NY Slip Op 
08440, 2nd Dept 11-18-15 
  
  
  

CRIMINAL LAW (PRIOR CRIMES AND BAD 
ACTS)/EVIDENCE (PRIOR CRIMES AND 

BAD ACTS)/PRIOR CRIMES AND BAD ACTS 
  

Erroneous Admission of Evidence of Specific Prior 
Crimes and Bad Acts Required Reversal 

  
The Fourth Department determined evidence of prior 
crimes and bad acts on the part of the defendant (which 
took place just prior to defendant's arrest) were properly 
admitted to provide background information explaining 
the actions taken by the police. But other evidence of 
defendant's prior crimes and bad acts should not have 
been admitted and the errors warranted a new trial: 
  

... [A]lthough the court properly permitted the 
People to present evidence of the fact that he was 
on parole at the time of his arrest, the court erred 
in permitting the People to detail that he was on 
parole for a conviction of attempted criminal 
possession of a controlled substance in the third 
degree. The specific crime of which defendant 
was convicted does not constitute necessary 
background information, and it does not fit within 
any other recognized exception to the Molineux 

rule, i.e., motive, intent, identity, absence of 
mistake, or common plan or scheme ... . 

  
... [T]he court erred in ruling that defense counsel 
[in cross-examining a police officer] opened the 
door to the admission of additional evidence of 
uncharged crimes and prior bad acts that the 
court had initially precluded by an earlier 
determination. * * * 
  
...[D]efense counsel did not challenge on cross-
examination the officer's credibility on the issue 
whether such prior interactions with defendant 
took place, thereby permitting the officer to fully 
explain the nature of the interactions... . People v 
Dowdell, 2015 NY Slip Op 08567, 4th Dept 11-
20-15 
  

 
CRIMINAL LAW (PROSECUTORIAL 
MISCONDUCT)/PROSECUTORIAL 

MISCONDUCT (SUMMATION)/SUMMATION 
(CRIMINAL LAW, PROSECUTORIAL 

MISCONDUCT) 
  

Prosecutor's Improper Remarks During Her 
Summation Required a New Trial 

  
The Third Department reversed defendant's conviction 
because of the prosecutor's inflammatory and erroneous 
remarks made during her summation. The prosecutor 
commented on the defendant's failure to deny the 
accusations (shifting the burden of proof), insinuated 
defendant's arrest was proof he committed the crimes, 
and erroneously stated the defendant had made an 
admission, among other inflammatory remarks: 
  

In our view, despite County Court's repeated 
instructions to the jury to disregard parts of the 
DA's summation, the judgment of conviction must 
be reversed because her summation so 
"exceeded the bounds of fair advocacy" as to 
warrant a new trial ... . Mindful that "not every 
improper comment made by the prosecuting 
attorney during the course of closing arguments 
warrants reversal of the underlying conviction" ... , 
the severity and frequency of the DA's comments 
here are such that no curative instruction could 
have alleviated the prejudice created ... . 
Moreover, in this case, where proof of defendant's 
guilt was not overwhelming but, rather, turned 
almost entirely on the jury's assessment of the 
victim, we cannot conclude that the DA's 
comments were harmless ... . Accordingly, we 
find that defendant was deprived of a fair trial by 
several prejudicial remarks made by the DA in 
summation and therefore order a new trial ... 
. People v Wright, 2015 NY Slip Op 08664, 3rd 
Dept 11-25-15 
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CRIMINAL LAW (RIGHT TO COUNSEL 
INVOKED, QUESTIONING 

IMPROPER)/RIGHT TO COUNSEL 
(INVOKED BY DEFENDANT'S 

RESPONSE)/SUPPRESSION (STATEMENTS 
TO LAW ENFORCEMENT AND CHILD 

PROTECTIVE CASEWORKER MADE IN 
VIOLATION OF RIGHT TO COUNSEL)/CHILD 

PROTECTIVE CASEWORKER (AGENT OF 
LAW ENFORCEMENT, VIOLATION OF 

RIGHT TO COUNSEL) 
  

Questioning by Police and Caseworker Violated 
Defendant's Right to Counsel, Failure to Suppress 

Statements Was Not Harmless Error 
  
The Third Department reversed defendant's conviction 
(for murder of mother, stepfather and stepbrother) 
because defendant's "yeah probably" response to the 
question whether he wanted a lawyer was deemed an 
unequivocal request for a lawyer. A public 
defender, who represented defendant in a prior case, 
had sent a letter to the district attorney indicating he was 
aware of the murders and that he didn't want defendant 
questioned in his absence. The police who questioned 
defendant did not tell defendant about the letter. The 
court determined that the letter did not cause the right to 
counsel to attach because it did not state the public 
defender was representing defendant on the murders. 
However, given the interrogating officers' knowledge of 
the letter, they should have asked defendant directly 
whether he wanted the public defender's 
representation. In addition, a child protective 
caseworker's (MacNeil's) subsequent questioning of the 
defendant violated his right to counsel because the 
caseworker was deemed an agent of the police: 
  

... [T]he People contend that defendant's 
statement — namely, "Yeah, probably" — did not 
unequivocally invoke his right to counsel. We 
disagree. The word "probably" is defined as "very 
likely" or "almost certainly" (Merriam—Webster 
Online Dictionary, 
http://www.MerriamWebster.com/dictionary/proba
bly). It is difficult to conceive of circumstances 
where "probably" would mean "no," particularly 
here, where the police knew that defendant was 
currently represented, albeit on unrelated 
charges, and also knew that counsel was so 
clearly attempting to protect his current client's 
constitutional rights. Defendant's demeanor and 
tone when saying "Yeah, probably" was his 
simple expression, in everyday language, that he 
was not competent or capable to deal with the 
officers' questioning. Thus, based on the 

particular circumstances herein, a reasonable 
police officer would have understood that 
defendant's statement was a request for counsel, 
requiring questioning without representation to 
cease .. . * * * 
  
As it cannot be said that there is no reasonable 
possibility that the admission of defendant's 
statements at trial affected the jury's verdict, 
County Court committed reversible error in failing 
to suppress defendant's statements to the 
officers... . * * * 
  
MacNeil acknowledged that she works closely 
with the police in these types of investigations and 
that, to the best of her recollection, Hamilton [a 
police officer who had questioned defendant] was 
present in the room as she was speaking with 
defendant. Based on the foregoing, we find that 
MacNeil was acting as an agent of law 
enforcement and, therefore, her questioning also 
infringed upon defendant's right to counsel. Thus, 
as the product of interrogation by a public servant 
engaged in law enforcement activity, defendant's 
statements to MacNeil were involuntary and 
should have been suppressed ... . People v 
Slocum, 2015 NY Slip Op 08203, 3rd Dept 11-
12-15 

 
 

CRIMINAL LAW (SEX OFFENDER 
REGISTRATION ACT [SORA] RISK 

ASSESSMENT)/SEX OFFENDER 
REGISTRATION ACT (SORA) RISK 

ASSESSMENT/JUVENILE DELINQUENCY 
ADJUDICATION (SEX OFFENDER 
REGISTRATION ACT [SORA] RISK 

ASSESSMENT) 
  
  
Juvenile Delinquency Adjudication Can Not Be Used 

for the "Criminal History" Points Assessment 
  
The sex offender risk classification was reversed 
because county court used a juvenile delinquency 
adjudication to calculate the "criminal history" points to 
be assessed. The Third Department noted that the 
juvenile delinquency adjudication cannot be used for the 
"criminal history" calculation, but it can be considered in 
determining whether to depart from the recommended 
risk level: 
  

... [B]ased on our recent holding in People v 
Shaffer (129 AD3d 54, 55-56 [2015]), County 
Court is precluded from using juvenile 
delinquency adjudications to assess points for 
criminal history under the RAI [risk assessment 
instrument], although the facts underlying a 
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juvenile delinquency adjudication may still be 
"considered when determining whether to depart 
from the recommended risk level" (id. at 
56). People v Updyke, 2015 NY Slip Op 08481, 
3rd Dept 11-19-15 

  

 
CRIMINAL LAW (STREET STOP, LEVEL 
TWO INQUIRY, FLIGHT)/STREET STOP 
(CRIMINAL LAW, LEVEL TWO INQUIRY, 

FLIGHT, PURSUIT JUSTIFIED) 
  

Report of a Robbery Five Minutes Before Justified 
Street Stop, Flight Justified Pursuit 

  
The First Department, in a full-fledged opinion by Justice 
Friedman, over a two-justice dissent, determined the 
police were justified in stopping the defendants for a 
level-two inquiry, and were further justified in pursuing 
and detaining them. The majority found that the report of 
a robbery at a country club five minutes before, together 
with seeing the defendants on the private country club 
driveway justified a level two street stop and inquiry. 
When one of the men fled and the others walked away, 
the police were justified pursuing and detaining them. 
The dissenters argued that the police knew only that a 
robbery in the vicinity of the country club had been 
reported and that seeing the defendants walking on the 
driveway in broad daylight justified only a level one 
inquiry and, therefore, did not justify pursuit: 
  

... [D]efendants were first seen on private property 
where a burglary had just been reported, in a 
suburban area, with nobody else visible anywhere 
in the vicinity. This gave rise to a founded 
suspicion of criminality, justifying a level-two 
common-law inquiry under the De Bour analysis. 

  
The police did not exceed the bounds of a 
common-law inquiry when they requested 
defendants to stop so that the police could "ask 
them a question," because such a direction does 
not constitute a seizure ... . Instead of stopping, 
defendant Nonni immediately ran, and defendant 
Parker immediately made what officers described 
as a "hurried" and "evasive" departure ... . Under 
all the circumstances, the record supports the 
conclusion that both defendants "actively fled 
from the police," rather than exercising their "right 
to be let alone" ... . Defendants' flight elevated the 
existing level of suspicion to reasonable 
suspicion, justifying pursuit and an investigative 
detention ... . Here, "[f]light, combined with other 
specific circumstances indicating that the 
suspect[s] . . . [might have been] engaged in 
criminal activity, . . . provide[d] the predicate 
necessary to justify pursuit"... . People v 
Nonni, 2015 NY Slip Op 08081, 1st Dept 11-5-

15  

CRIMINAL LAW (STREET STOP, LEVEL 
ONE INQUIRY, FLIGHT)/STREET STOP 
(CRIMINAL LAW, LEVEL ONE INQUIRY, 

FLIGHT, PURSUIT NOT JUSTIFIED) 
  

Police Did Not Have Sufficient Information to Justify 
Pursuit of Defendant; Street Stop (DeBour) Criteria 

Clearly Explained 
  
The Second Department determined defendant's motion 
to suppress the weapon he discarded during a police 
pursuit should have been granted. The police 
approached defendant after seeing him make several 
adjustments to his waistband. When defendant ran, the 
police pursued him. Because the police, based on their 
observations, could make only a level one inquiry (which 
the defendant had a right to ignore), the pursuit was not 
justified. The court offered a clear explanation of the 
criteria for street stops (DeBour criteria): 
  

"On a motion to suppress physical evidence, the 
People bear the burden of going forward to 
establish the legality of police conduct in the first 
instance" ... , the Court of Appeals established a 
graduated four-level test for evaluating the 
propriety of police encounters when a police 
officer is acting in a law enforcement capacity ... . 
The first level permits a police officer to request 
information from an individual, and merely 
requires that the request be supported by an 
objective, credible reason, not necessarily 
indicative of criminality ... . The second level, 
known as the common-law right of inquiry, 
requires a founded suspicion that criminal activity 
is afoot, and permits a somewhat greater intrusion 
... . The third level permits a police officer to 
forcibly stop and detain an individual. Such a 
detention, however, is not permitted unless there 
is a reasonable suspicion that an individual is 
committing, has committed, or is about to commit 
a crime ... . The fourth level authorizes an arrest 
based on probable cause to believe that a person 
has committed a crime ... . 

  
In order to justify police pursuit, the officers must 
have "reasonable suspicion that a crime has 
been, is being, or is about to be committed" ... . 
Reasonable suspicion has been defined as "that 
quantum of knowledge sufficient to induce an 
ordinarily prudent and cautious person under the 
circumstances to believe criminal activity is at 
hand" ... . A suspect's "[f]light alone . . . even [his 
or her flight] in conjunction with equivocal 
circumstances that might justify a police request 
for information, is insufficient to justify pursuit" ... . 
However, flight, "combined with other specific 
circumstances indicating that the suspect may be 
engaged in criminal activity, could provide the 
predicate necessary to justify pursuit" ... . People 
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v Clermont, 2015 NY Slip Op 07989, 2nd Dept 
11-4-15 

  

 
CRIMINAL LAW (UNDULY SUGGESTIVE 

LINEUP)/IDENTIFICATION (CRIMINAL LAW, 
UNDULY SUGGESTIVE LINEUP)/LINEUP 

(UNDULY SUGGESTIVE) 
  

Lineup Was Unduly Suggestive, Court Suggested 
Everyone In the Lineup Should Have Been Given an 
Eye Patch Because the Complainant Described the 

Perpetrator as Having a "Deformed Eye" 
  
The First Department reversed defendant's conviction 
and ordered a new trial because the lineup in which 
defendant was identified by the complainant was unduly 
suggestive. The complainant had described the 
perpetrator as having a "deformed eye," and defendant 
was the only person in the lineup with that feature. The 
court suggested having everyone in the lineup wear an 
eye patch: 
  

The complainant described the perpetrator of the 
alleged robbery as having one distinctive physical 
feature: a "deformed right eye" which "appeared 
to be something further into his head." At the 
suppression hearing, the detective who prepared 
a photo array and a postarrest lineup testified 
that, in each instance, defendant was the only 
participant who had an "apparently defective eye." 
Under the circumstances, we find that the photo 
array and lineup were unduly suggestive because 
"only the defendant matche[d] a key aspect of the 
description of the perpetrator," namely, a 
deformed right eye ... . While we recognize the 
practical difficulties in finding fillers with similarly 
defective eyes, or photographs of such persons, 
"[a] simple eye patch provided to each of the 
lineup participants or a hand over an eye would 
have sufficed to remove any undue 
suggestiveness of the procedure" ..., and similar 
measures could have been taken with regard to 
the photos. People v Perry, 2015 NY Slip Op 
08046, 1st Dept 11-5-15 

 
 
 
 
 
 
 
 
 
 
 

CRIMINAL LAW (WAIVER OF APPEAL 
INVALID)/APPEALS (CRIMINAL LAW, 
WAIVER INVALID)/STATEMENTS TO 

POLICE (SUPPRESSION, REQUEST FOR 
COUNSEL)/SUPPRESSION OF STATEMENT 

(REQUEST FOR COUNSEL)/HARMLESS 
ERROR (INAPPLICABLE HERE WHERE 

APPEAL IS FROM A GUILTY PLEA) 
  

Waiver of Appeal Invalid; Statement Should Have 
Been Suppressed; Harmless Error Analysis 

Inapplicable (Guilty Plea) 
  
Reversing defendant's convictions (by guilty plea) the 
Third Department determined defendant's waiver of 
appeal was invalid and his statement should have been 
suppressed based upon a request for counsel.  The 
court noted that the harmless error analysis could not be 
applied absent proof defendant would have pled guilty 
even if his suppression motion had been granted: 
  

County Court failed to advise defendant during 
the plea colloquy "that the right to appeal was 
separate and distinct from the other rights that he 
was forfeiting by pleading guilty," nor did the court 
confirm that defendant "understood the rights he 
was waiving" ... . County Court further failed to 
explain the purpose of a written appeal waiver 
that purportedly encompassed both indictments 
and, in fact, misrepresented that purpose by 
telling defendant during the colloquy that the 
written waiver got "rid of any hearings you could 
[have] had on the next case and you will never 
know what a jury would have done." Given the 
"ambiguous and confusing" statements made by 
County Court and the lack of confirmation that 
defendant understood the written waiver, the 
record does not support a finding that the waiver 
was knowingly, intelligently and voluntarily made 
... . ... 
  
Defendant was in custody at the time of the 
interrogation, and a video of that interrogation 
reveals that he was kept waiting, then forced to 
acknowledge his understanding of his Miranda 
rights before being granted permission to use the 
bathroom. After he returned from the bathroom, 
defendant learned that police wanted to ask him 
about the shooting, prompting him to say, "I have 
a lawyer." A request for counsel must be 
unequivocal for the indelible right to counsel to 
attach, and "a notification that counsel exists" is 
not such a request ... . 
  
The detective admitted at the suppression hearing 
that he "[b]asically ignored" defendant's remark 
about having a lawyer and, instead of asking 
defendant if he wanted to talk to his lawyer, 
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followed up by asking if he "want[ed] to talk to [the 
detective]" about the shooting incident. 
Defendant's response — "I don't" — left nothing 
to the imagination. Whatever doubt could have 
remained in the wake of that statement was 
removed when defendant added, "I understand 
my rights and . . . I don't, ah, incriminate myself 
over an assumption or anything like that. I can't 
do that for myself." Inasmuch as "a defendant's 
invocation of the right to remain silent must be 
scrupulously honored once the right is asserted in 
an unequivocal and unqualified fashion," and 
defendant made what can only be viewed as such 
an assertion, the interrogation should have 
stopped at that point ... . People v Henry, 2015 
NY Slip Op 08659, 3rd Dept 11-25-15 

 
 

CRIMINAL LAW (WAIVER OF APPEAL 
INVALID, GUILTY PLEA INVALID)/APPEALS 

(CRIMINAL LAW, WAIVER OF APPEAL 
INVALID)/GUILTY PLEA (INVALID) 

  
Waiver of Appeal and Guilty Plea Invalid 

  
The Third Department determined defendant's waiver of 
his right to appeal was invalid, as was his guilty plea: 
  

... [W]e note that County Court failed to 
adequately convey "that the right to appeal is 
separate and distinct from those rights 
automatically forfeited upon a plea of guilty" ... . 
While defendant's attorney confirmed during the 
plea allocution that he had discussed a written 
plea memorandum with defendant and that 
defendant understood it, the memorandum 
similarly lumped the appeal waiver with other 
consequences of the plea and, in so doing, stated 
only that defendant "waives the right to appeal" 
without explaining the nature of the rights that he 
was waiving. Nor did the court make any inquiry 
into whether counsel had discussed the appeal 
waiver with defendant or whether defendant 
understood it. ... 
  
With regard to the guilty plea, County Court failed 
to adequately advise defendant of the 
constitutional trial-related rights that he was 
waiving by pleading guilty, namely, "the privilege 
against self-incrimination and the rights to a jury 
trial and to be confronted by witnesses" ... . While 
there is no "mandatory catechism" required of a 
pleading defendant ..., "there must be an 
'affirmative showing on the record' that the 
defendant waived his [or her] constitutional rights" 
... . During defendant's plea allocution, County 
Court merely mentioned that, if defendant were to 
enter a guilty plea, he would be "giving up [his] 
right to remain silent." The court further failed to 

ascertain that defendant had discussed with his 
attorney the trial-related rights he was waiving or 
the constitutional consequences of a guilty plea ... 
. People v Lowe, 2015 NY Slip Op 08665, 3rd 
Dept 11-25-15 

 
 

DEFAMATION 
  

DEFAMATION (LIBEL PER SE, LIBEL, OWN 
WORDS DEFENSE)/LIBEL/LIBEL PER 

SE/OWN WORDS DEFENSE 
(DEFAMATION)/CORPORATION LAW 

(PIERCING THE CORPORATE 
VEIL)/PIERCING THE CORPORATE VEIL 

  
Libel Action Based Upon Allegedly False 

Impressions Created by an Article in an Online News 
Publication, Including the Allegedly False Context of 
a Quotation of Plaintiff's Own Words, Allowed to Go 

Forward; Pleading Requirements for Piercing the 
Corporate Veil Not Met. 

  
The First Department, in a full-fledged opinion by Justice 
Kapnick, determined: (1) the complaint did not state a 
cause of action for libel per se (because extrinsic facts 
were necessary for a defamatory interpretation of the 
statement); (2) the libel cause action failed to sufficiently 
plead special damages (leave to replead granted); (3) 
the fact that one of the allegedly defamatory statements 
was in plaintiff's "own words" did not warrant dismissal; 
and (4) the complaint did not adequately allege that the 
publisher of the statements (Daily Holdings) was the 
alter ego of Rupert Murdoch's News Corporation. The 
opinion includes substantive discussions (which cannot 
be fairly summarized here) of defamation, falsity, libel 
per se, libel, special damages, the so-called "own words" 
defense, and the requirements for piercing the corporate 
veil. With respect to the plaintiff's twitter post which 
allegedly was used in a false context, the court 
discussed the so-called "own words defense:" 
  

It is true that courts across the country have 
extended the "truth defense" to include an "own 
words" defense (see e.g., Thomas v Pearl, 998 
F2d 447, 452 [7th Cir 1993] [holding that "(a) 
party's accurate quoting of another's statement 
cannot defame the speaker's reputation since the 
speaker is himself responsible for whatever harm 
the words might cause. . . . The fact that a 
statement is true, or in this case accurately 
quoted, is an absolute defense to a defamation 
action."]; Van Buskirk v Cable News Network, 
Inc., 284 F3d 977, 981-982 [9th Cir 2002] 
[applying the "own words" defense despite 
"contextual discrepancies" between the plaintiff's 
own words and the defendants' quotation of those 
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words]; Johnson v Overnite Transp. Co., 19 F3d 
392, 392 n1 [8th Cir 1994] [recognizing the 
"general rule that a defamation claim arises only 
from a communication by someone other than the 
person defamed"]; Smith v School Dist. of 
Philadelphia, 112 F Supp 2d 417, 429 [ED Pa 
2000] [noting that "(g)enerally, a plaintiff can not 
(sic) be defamed by the use of his own words"]). 
Although defendants cite to Thomas v Pearl (998 
F2d 447) in their brief, the parties failed to 
specifically address whether the "own words" 
defense should be adopted by this Court; and we 
are aware of no authority, in either New York 
State jurisprudence or in the Second Circuit, 
which either expressly accepts or rejects the "own 
words" defense. We are aware of only one case 
in the State, albeit a federal district court case, 
that even mentions the defense: Fine v ESPN (11 
F Supp 3d 209, 224 [ND NY 2014]), in a section 
titled " Own Words' Defense," states that it cannot 
reach the issue because the records needed to 
compare the plaintiff's and the defendant's words 
were not properly before the court on a motion to 
dismiss. This highlights, however, the importance 
of a court's need to compare the two statements 
as they appear in the actual writings before 
applying the "own words" defense to dismiss a 
defamation claim. This is also evident from the 
fact that the "own words" defense derives from 
the "truth defense." Even if we were to adopt the 
"own words" defense, we find that it would not 
apply here where a comparison of the two 
statements reveals the potential for them to have 
different effects on the mind of the 
reader. Franklin v Daily Holdings, Inc., 2015 NY 
Slip Op 08139, 1st Dept 11-12-15 

 
 

DISCIPLINARY HEARINGS 
(INMATES) 

 
DISCIPLINARY HEARINGS (INMATES) 

  
Identically Worded Misbehavior Reports Re: 
Different Inmates Were Inherently Incredible 

  
The Second Department determined the inmate's 
disciplinary determination must be annulled. Identically 
worded reports, concerning different inmates, signed by 
at least three different reporting officers, were "inherently 
incredible:" 
  

The misbehavior report in this case was in the 
form of a first-person narrative, which provided a 
number of factual details about the reporting 
officer as well as the petitioner, including the 
direction from which the officer arrived at the 

scene, the exact location from which the officer 
first observed the disturbance, his personal 
observation of the petitioner "yelling and 
shouting," the officer's inability to hear the 
petitioner's exact words, and the number of direct 
orders the officer gave the petitioner. 

  
Ordinarily, such a particularized statement would 
be sufficiently relevant and probative to constitute 
substantial evidence supporting the determination 
... . Here, however, the petitioner successfully 
challenged the reliability of the report by showing 
that identically worded reports (except for the 
name and identifying information of the subject 
inmate) were signed by at least three different 
reporting officers. 

  
While it is entirely plausible that several inmates, 
in the course of a disturbance, may have engaged 
in substantially similar misbehavior, we find it 
inherently incredible that several officers could 
have experienced the same particularized 
encounter with a number of different inmates. We 
further note that the hearing officer twice 
precluded the petitioner from asking the reporting 
officer whether he had actually written the 
unsworn report. Matter of Jackson v 
Annucci, 2015 NY Slip Op 07842, 2nd Dept 10-
28-15 

   
  

DISCIPLINARY HEARINGS (INMATES) 
(FAILURE TO TEST RELIABILITY OF 

CONFIDENTIAL INFORMANTS)/EVIDENCE 
(DISCIPLINARY PROCEEDINGS, 

CONFIDENTIAL INFORMANTS)/HEARSAY 
(DISCIPLINARY HEARING, CONFIDENTIAL 

INFORMANTS)/CONFIDENTIAL 
INFORMANTS (DISCIPLINARY HEARINGS, 

RELIABILITY) 
  

Failure to Assess Reliability of Confidential 
Informants Required Annulment and Expungement 

  
The Third Department annulled and expunged the 
disciplinary determination because the hearing officer 
was not given enough information to adequately assess 
the confidential informants' reliability: 
  

"A disciplinary determination may be based upon 
hearsay confidential information provided that it is 
sufficiently detailed and probative for the Hearing 
Officer to make an independent assessment of 
the informant's reliability" ... . Here, the correction 
officer who investigated the incident and authored 
the misbehavior report testified that his 
information regarding petitioner's involvement 
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was gleaned from confidential informants. Other 
than noting that the confidential informants either 
had proven reliable in the past or disclosed 
detailed information about the incident, the 
correction officer did not testify with any further 
specificity or detail regarding the substance of the 
information that was provided in order for the 
Hearing Officer to independently assess the 
informants' reliability or credibility. Given that the 
confidential information was instrumental in 
finding petitioner guilty of the charges, we find 
that substantial evidence does not support the 
determination and it, therefore, must be 
annulled... . Matter of Bridge v Annucci, 2015 
NY Slip Op 07886, 3rd Dept 10-29-15 

 
 

EMPLOYMENT LAW 
 

EMPLOYMENT LAW (SEXUAL 
HARASSMENT)/HUMAN RIGHTS LAW 

(EMPLOYMENT LAW, SEXUAL 
HARASSMENT)/SEXUAL HARASSMENT 

(EMPLOYMENT LAW) 
  

Plaintiff's Allegations of a Hostile Work Environment 
and Retaliation Were Not Sufficient As a Matter of 

Law 

  
The Third Department determined that plaintiff's action 
against her employer (UPS) alleging sexual harassment, 
rising to the level of a hostile work environment, and 
retaliation for complaining about it, was properly 
dismissed. Although the complaint alleged several 
instances of crude and improper language and physical 
contact, the allegations did not, as a matter of law, 
describe a "hostile work environment." Nor were the 
allegations of retaliation sufficient as a matter of law: 
  

A party alleging the existence of a sexually hostile 
work environment must demonstrate that "'the 
workplace is permeated with discriminatory 
intimidation, ridicule, and insult that is sufficiently 
severe or pervasive to alter the conditions of the 
victim's employment and create an abusive 
working environment'" ... . To determine whether 
a hostile work environment exists, we must 
consider "all the circumstances, including 'the 
frequency of the discriminatory conduct; its 
severity; whether it is physically threatening or 
humiliating, or a mere offensive utterance; and 
whether it unreasonably interferes with an 
employee's work performance'" ... . The test is 
both subjective and objective; that is, a plaintiff 
must demonstrate that the conditions of his or her 
employment were altered as a result of the 
conduct he or she perceived to be abusive and 

that the conduct created an environment that a 
reasonable person would find to be hostile or 
abusive ... . * * * 
  
A valid claim for retaliation under the Human 
Rights Law exists where a party demonstrates 
"that (1) [he or] she has engaged in protected 
activity, (2) [his or] her employer was aware that 
[he or] she participated in such activity, (3) [he or] 
she suffered an adverse employment action 
based upon [his or] her activity, and (4) there is a 
causal connection between the protected activity 
and the adverse action"... . Minckler v United 
Parcel Serv., Inc., 2015 NY Slip Op 07882, 3rd 
Dept 10-29-15 

  

 
EMPLOYMENT LAW (PUBLIC EMPLOYEES, 

WITHDRAWAL OF RESIGNATION 
LETTER)/CIVIL SERVICE LAW 

(WITHDRAWAL OF LETTER OF 
RESIGNATION)/ADMINISTRATIVE LAW 

(WITHDRAWAL OF LETTER OF 
RESIGNATION) 

  
Under the Civil Service Law, Withdrawal of 

Resignation Letter Requires Consent of Appointing 
Authority 

  
The Third Department determined petitioner, under the 
Civil Service Law, did not have the power to unilaterally 
withdraw a letter of resignation. Consent of the 
appointing authority, here the acting commissioner of the 
Division of Criminal Justice Services, was required. The 
court determined the commissioner's consent was not 
unreasonably withheld based upon petitioner's admitted 
drug consumption on the job. Matter of Cowin v New 
York State Div. of Criminal Justice Servs., 2015 NY 
Slip Op 08683, 3rd Dept 11-25-15 
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FAMILY LAW 
 

 FAMILY LAW (COURT DOES NOT HAVE 
POWER TO MAKE NEGLECT FINDING 
BASED UPON JUDICIAL NOTICE OF A 

DRUG CONVICTION)/NEGLECT (FINDING 
OF NEGLECT CANNOT BY MADE BASED 

UPON JUDICIAL NOTICE OF DRUG 
CONVICTION) 

  
Neglect Finding Cannot Be Based Upon Judicial 

Notice of a Drug Conviction 
  
Reversing Family Court, the Second Department 
explained the pre-requisites for a neglect finding. Here 
Family Court erroneously made a neglect finding by 
taking judicial notice of mother's drug conviction: 
  

Family Court Act § 1051(a) provides that the 
Family Court may enter an order finding that a 
child is an abused child or a neglected child on 
the consent of all parties and the attorney for the 
child, or following the completion of a fact-finding 
hearing at which the petitioning agency 
establishes the allegations of abuse or neglect by 
a preponderance of the evidence (see Family Ct 
Act §§ 1044, 1046[b][i]). Further, in appropriate 
cases, the Family Court may also enter an order 
finding that a child is an abused child or a 
neglected child on a motion for summary 
judgment in lieu of holding a fact-finding hearing, 
upon the petitioning agency's prima facie showing 
of neglect or abuse as a matter of law, and the 
respondent's failure to raise a triable issue of fact 
in opposition to the motion ... . 

  
Here, the Family Court did not enter the finding of 
neglect on the consent of all parties and the 
attorney for the child, or following the completion 
of a fact-finding hearing (see Family Ct Act § 
1051[a]). Moreover, the Family Court did not enter 
the finding of neglect upon a motion by the DSS 
for summary judgment ... . Thus, the Family 
Court, which simply took judicial notice at a 
conference of a certificate of disposition, lacked 
the authority to enter a finding of neglect. Matter 
of Vincent M. (Jamie M.), 2015 NY Slip Op 
08170, 2nd Dept 11-12-15 

 

 
 
 
 

FAMILY LAW (CUSTODY AWARDED TO 
NON-PARENT)/CUSTODY (AWARDED TO 

NON-PARENT) 
  

Extraordinary Circumstances Warranted Award of 
Custody to Non-Parent 

  
The Fourth Department, over a two-justice dissent, 
determined Family Court properly awarded custody of 
the child to the child's half brother: 
  

It is well-settled that, "as between a parent and 
nonparent, the parent has a superior right to 
custody that cannot be denied unless the 
nonparent establishes that the parent has 
relinquished that right because of surrender, 
abandonment, persisting neglect, unfitness or 
other like extraordinary circumstances' " ... . Here, 
the evidence established that the mother and the 
father changed residences frequently over a 
period of 18 months, and they were evicted from 
one residence and were homeless for several 
months, living in a tent or their vehicle. The child 
changed schools five times in four school districts 
over that same time period and, with each change 
in school, the child missed at least several days 
and sometimes several weeks of school. Indeed, 
we note that "[u]nrebutted evidence of excessive 
school absences [is] sufficient to establish . . . 
educational neglect" ... . The evidence also 
supports the court's conclusion that the child had 
poor hygiene. Thus, the record establishes that 
the mother and the father have exhibited 
"behavior evincing utter indifference and 
irresponsibility," and the court therefore properly 
concluded that extraordinary circumstances 
exist...  . 
  
It is well settled that, "once extraordinary 
circumstances are found, the court must then 
make the disposition that is in the best interest[s] 
of the child" ... , and we agree with the court that 
the child's best interests are served by awarding 
petitioner custody of the child with visitation to the 
mother and the father... . Matter of Stent v 
Schwartz, 2015 NY Slip Op 08535, 4th Dept 11-
20-15 
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 FAMILY LAW (PERMANENT NEGLECT, 
REMAINING IN FOSTER CARE UNTIL 

FATHER'S RELEASE FROM PRISON WAS 
NOT A SUFFICIENT PLAN FOR THE 
CHILDREN'S FUTURE)/PERMANENT 

NEGLECT (CHILDREN'S REMAINING IN 
FOSTER CARE UNTIL FATHER'S RELEASE 
FROM PRISON NOT A SUFFICIENT PLAN 

FOR THE CHILDREN'S FUTURE) 
  

Children's Remaining in Foster Care Until Father's 
Release from Prison Was Not a Sufficient Plan for 
the Children's Future, Permanent Neglect Finding 

Proper 
  
The Second Department determined a permanent 
neglect finding was proper. Children's remaining in foster 
care until father's release from prison was not a 
sufficient plan for the children's future: 
  

A parent's incarceration does not obviate the 
obligation to develop a "realistic and feasible" 
plan for the children's future ... . A plan for 
children to remain in foster care throughout a 
parent's incarceration and for a period of time 
thereafter as necessary to establish suitable living 
arrangements for the children is not a viable plan 
to secure permanency for the children ... . Thus, 
"[t]he failure of an incarcerated parent to provide 
any realistic and feasible' alternative to having the 
children remain in foster care until the parent's 
release from prison . . . supports a finding of 
permanent neglect" ... . 
  
Here, the father failed to provide any feasible plan 
for the subject children other than continued 
foster care until after he was released from prison 
and had time to "get on [his] feet." Accordingly, 
despite the petitioner's diligent efforts to 
encourage and strengthen the parental 
relationship, the father failed to adequately plan 
for the children's future, and the Family Court's 
finding of permanent neglect was supported by 
clear and convincing evidence ... . Matter of 
Jenna K. (Jeremy K.), 2015 NY Slip Op 07843, 
2nd Dept 10-28-15 

  

 
 
 
 
 
 
 
 

FAMILY LAW (NONPARENT'S PETITION 
FOR GUARDIANSHIP)/EVIDENTIARY 

HEARING (NONPARENT'S PETITION FOR 
GUARDIANSHIP) 

  
Nonparent's Petition for Guardianship Should Not 

Have Been Dismissed without an Evidentiary 
Hearing 

  
The Third Department determined the nonparent's 
petition for guardianship of the child should not have 
been dismissed without an evidentiary hearing: 
  

Generally, "a parent has a claim of custody of his 
or her child, superior to that of all others, in the 
absence of surrender, abandonment, persistent 
neglect, unfitness, disruption of custody over an 
extended period of time or other extraordinary 
circumstances" ... . Accordingly, petitioner, as a 
nonparent, bore "the heavy burden of first 
establishing the existence of extraordinary 
circumstances to overcome [respondent's] 
superior right of custody" ... * * * 
  
Where, as here, the issue presented is whether a 
nonparent has demonstrated a superior right to 
custody, "[w]ith few exceptions, an evidentiary 
hearing [will be] necessary to determine whether 
extraordinary circumstances exist" ... . To properly 
assess the factors that may constitute 
extraordinary circumstances, it is necessary to 
"consider[ ] the cumulative effect of all issues 
present in a given case" ... , such as "the child's 
psychological bonding and attachments, the prior 
disruption of the parent's custody, separation from 
siblings and potential harm to the child, as well as 
the parent's neglect or abdication of 
responsibilities and the child's poor relationship 
with the parent" ... . Matter of Romena Q. v 
Edwin Q., 2015 NY Slip Op 08680, 3rd Dept 11-
25-15 

  
 

 FAMILY LAW (SPECIAL IMNIGRANT 
JUVENILE STATUS)/IMMIGRATION (FAMILY 

LAW, SPECIAL IMMIGRANT JUVENILE 
STATUS)/SPECIAL IMMIGRANT JUVENILE 

STATUS (FAMILY LAW) 
  

Motions for Findings Allowing Child to Petition for 
Special Immigrant Juvenile Status Should Have 

Been Granted 
  
The Second Department, reversing Family Court, 
determined mother's motions for the issuance of special 
findings to enable the child [Jose] to petition for special 
immigrant juvenile status should have been granted: 
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... [I]t is declared that Jose ... has been legally 
committed to, or placed under the custody of, an 
individual appointed by a State or juvenile court, 
and it is found that Jose ...  is unmarried and 
under 21 years of age, that reunification with one 
of his parents is not viable due to parental 
abandonment, and that it would not be in his best 
interests to return to Honduras, his previous 
country of nationality or last habitual 
residence. Matter of Gomez v Sibrian, 2015 NY 
Slip Op 08165, 2nd Dept 11-12-15 

  

  
FAMILY LAW (TERMINATION OF 

PARENTAL RIGHTS)/PARENTAL RIGHTS, 
TERMINATION OF 

  
Two-Justice Dissent Argued Termination of Father's 
Parental Rights Was Not In the Best Interests of the 

Child 
  
The Second Department, over a two-justice dissent, 
determined father had abandoned the child and his 
parental rights were properly terminated. The dissent 
argued that, because of new facts revealed after the 
order appealed from was issued, and because the 
mother's parental rights were not terminated, severing 
the child from his father was not in the child's best 
interests: 
  

FROM THE DISSENT 
  
A petition to terminate parental rights on the 
ground of abandonment may be denied where, 
despite evidence that the parent abandoned the 
child during the six-month period prior to the filing 
of the petition, the record nevertheless 
demonstrates that termination would not be in the 
best interests of the child ... . Here, my colleagues 
in the majority conclude that the father's failure to 
take prompt action to assert paternity after the 
mother informed him that he might be the child's 
father in the six months prior to the filing of the 
petition constituted abandonment. However, that 
finding does not mandate granting the petition to 
terminate parental rights where, as here, new 
facts arose after the filing of the petition, and after 
the issuance of the order appealed from, which 
demonstrate that termination of the father's 
parental rights is not in the child's best interests 
... . * * * 

  
.[T]here are no facts in this record which indicate 
that a relationship between the child and his 
father will be harmful to the child ... . * * * It 
appears from this record that terminating the 
father's parental rights would serve no purpose 
other than to sever any potential ties between the 
child and his father and paternal kindred. Matter 

of Jake W.E. (Jonathan S.), 2015 NY Slip Op 
07840, 2nd Dept 10-28-15 

  
  

 

FREEDOM OF INFORMATION 
LAW (FOIL) 

 
FREEDOM OF INFORMATION LAW [FOIL] 
(DISCLOSURE OF DOCUMENTS WHICH 

INTERFERE WITH LAW 
ENFORCEMENT)/EDUCATION-SCHOOL 

LAW (FOIL REQUEST FOR AUDIT 
GUIDELINES RE: SPECIAL 

EDUCATION)/PUBLIC OFFICERS LAW 
(FOIL REQUEST RE: DEPARTMENT OF 

EDUCATION AUDIT PROCEDURES) 
  

Audit Procedures, Disclosure of Which Could 
Impede Investigations, Are Exempt from Disclosure 

  
The Third Department noted that documents reflecting 
audit procedures used by the Department of Education 
are exempt from a FOIL request if they would facilitate 
attempts to circumvent the law, even though the 
documents were not directly related to law enforcement 
proceedings: 
  

"FOIL is based on a presumption of access to the 
records, and an agency . . . carries the burden of 
demonstrating that the exemption applies to the 
FOIL request" ... . The Department here relied 
upon Public Officers Law § 87 (2) (e) in providing 
redacted records and, specifically, a provision that 
exempts records from disclosure that "are 
compiled for law enforcement purposes and 
which, if disclosed, would . . . interfere with law 
enforcement investigations or judicial 
proceedings" (Public Officers Law § 87 [2] [e] [i]). 
Respondents asserted that the redactions were 
necessary because disclosure of the unredacted 
documents would reveal auditing techniques that 
would enable the providers of preschool special 
education programs to conceal their financial 
misdeeds more effectively. 

  
The Department was directed to prepare the audit 
guidelines in the wake of audits conducted by the 
Comptroller that "found a pattern of 
mismanagement, waste and even fraud by 
numerous private providers of preschool special 
education" ... . Those audits resulted in criminal 
investigations and the referral of "numerous" 
certified public accountants to the Department for 
disciplinary proceedings, and there is no reason 
to doubt that audits conducted under the 
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guidance of the Department are also aimed at 
uncovering financial malfeasance. As such, while 
the guidelines and related documents did not 
arise from a specific law enforcement 
investigation, they were nevertheless compiled 
with law enforcement purposes in mind, and are 
exempt from disclosure if their release would 
enable individuals to "frustrate pending or 
prospective investigations or to use that 
information to impede a prosecution" ... . Matter 
of Madeiros v New York State Educ. 
Dept., 2015 NY Slip Op 08028, 3rd Dept 11-5-15 

  
 
 

FORECLOSURE 
 

FORECLOSURE (STANDING, POSSESSION 
OF NOTE AT THE TIME THE PROCEEDINGS 
COMMENCED)/POSSESSION OF ORIGINAL 

NOTE (FORECLOSURE, 
STANDING)/STANDING (FORECLOSURE, 

POSSESSION OF NOTE) 
  

Plaintiff Did Not Demonstrate Standing to Bring the 
Foreclosure Action 

  
The Third Department, over a two-justice dissent, 
determined plaintiff bank did not demonstrate standing to 
proceed with the foreclosure because the bank did not 
present evidence of the affiant's first-hand examination 
of the original note and the bank did not explain how it 
came into possession of the original note: 
  

To establish physical possession, plaintiff 
produced an affidavit by an assistant secretary, 
who stated that plaintiff's "custodial system of 
record" showed that plaintiff "received the original 
[n]ote on February 16, 2007" and that plaintiff 
maintained "possession of the [n]ote at its storage 
facility" in Monroe, Louisiana. Noticeably absent is 
any representation by the assistant secretary that 
she examined the original note and, contrary to 
the dissent, the affidavit is devoid of any detail as 
to how plaintiff actually acquired possession of 
the original note ... . JP Morgan Chase Bank, 
N.A. v Hill, 2015 NY Slip Op 08479, 3rd Dept 
11-19-15 

  
 
 
 
 
 
 

FORGERY 
 

FORGERY (PROMISSORY 
NOTE)/PROMISSORY NOTE (FORGERY) 

  
Question of Fact Raised About Whether Signature 

on Promissory Note Was Forged 
  
In this action on a promissory note, the Second 
Department reversed Supreme Court, finding that 
defendant raised a triable issue of fact whether 
his signature was forged. The court noted that expert 
evidence is not necessary to raise a question of fact in 
this context: 
  

Something more than a mere assertion of forgery 
is required to create an issue of fact contesting 
the authenticity of a signature ... . Here, in 
addition to his own affidavit, the defendant 
submitted a copy of his driver license as an 
example of his signature, and an affidavit from the 
individual who allegedly witnessed execution of 
the note. Review of the defendant's signature on 
his driver license and the signature on the note 
reveal some difference to the untrained eye. More 
importantly, the individual who is identified as the 
witness on the note stated in his affidavit that he 
had no recollection of witnessing the defendant 
signing the note, and that he believed that his 
own signature thereon was forged. Furthermore, 
while the defendant did not submit an expert 
affidavit, an expert opinion is not required to raise 
a triable issue of fact regarding a forgery 
allegation ... . Finally, the defendant's signature 
on the note was not notarized, and thus, there is 
no presumption of due execution ... . Kitovas v 
Megaris, 2015 NY Slip Op 08388,2nd Dept 11-
18-15 
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INSURANCE LAW 
 

INSURANCE LAW (BAD FAITH CLAIMS 
HANDLING DUPLICATES BREACH OF 

CONTRACT)/CONTRACT LAW (BAD FAITH 
CLAIMS HANDLING DUPLICATES BREACH 

OF INSURANCE POLICY)/ATTORNEYS 
(SANCTIONS, DISMISSED CAUSE OF 

ACTION INCLUDED IN AMENDED 
COMPLAINT)/SANCTIONS (ATTORNEYS, 

DISMISSED CAUSE OF ACTION INCLUDED 
IN AMENDED COMPLAINT) 

  
“Bad Faith Claims Handling” Cause of Action 

Properly Dismissed As Duplicative of Breach of 
Contract Cause of Action/Sanctions Appropriate for 
Inclusion of Dismissed Cause of Action in Amended 

Complaint 
  
The First Department determined a purported cause of 
action for "bad faith claims handling" in an insurance-
coverage dispute was duplicative of the breach of 
contract cause of action (and was therefore properly 
dismissed). The court further determined that attorney 
sanctions were appropriate for including a dismissed 
cause of action in an amended complaint. The First 
Department explained the (rare) circumstance 
when breach of contract will give rise to a distinct tort 
cause of action (not the case here): 
  

In some circumstances "[t]he very nature of a 
contractual obligation, and the public interest in 
seeing it performed with reasonable care, may 
give rise to a duty of reasonable care in 
performance of the contract obligations, and the 
breach of that independent duty will give rise to a 
tort claim" ..., in which the Court held that "a fire 
alarm company owed its customer a duty of 
reasonable care independent of its contractual 
obligations, and that notwithstanding a contractual 
provision exculpating the alarm company from 
damages flowing from its negligence, it could be 
held liable in tort for its gross failure to properly 
perform its contractual services" ... . Further, 
"[w]here a party has fraudulently induced the 
plaintiff to enter into a contract, it may be liable in 
tort" ... . However, "where a party is merely 
seeking to enforce its bargain, a tort claim will not 
lie" ... . Orient Overseas Assoc. v XL Ins. Am., 
Inc., 2015 NY Slip Op 07788, 1st Dept 10-27-15 
  
  

 
 
 
 

 INSURANCE LAW (INSURER'S 
KNOWLEDGE OF MATERIAL 

MISREPRESENTATION)/MATERIAL 
MISREPRESENTATION (INSURANCE 

POLICY)/RESCISSION OF INSURANCE 
POLICY (INSURER'S KNOWLEDGE OF 

MATERIAL 
MISREPRESENTATION)/DISCLAIMER OF 

COVERAGE (INSURER'S KNOWLEDGE OF 
MATERIAL MISREPRESENTATION) 

  
Insurer's Acceptance of Premiums and Renewal of 

Policy After it Became Aware of Material 
Misrepresentations Precluded Rescission of the 

Policy 
  
The First Department determined the insurer's 
knowledge of the insured's material misrepresentations 
and the insurer's subsequent acceptance of insurance 
premiums and renewal of the policy precluded the 
insurer from rescinding the policy: 
  

The issue on appeal is, as of what date did 
plaintiff have "sufficient knowledge of potential 
material misrepresentations" by its insureds, the 
Anderson defendants, in their policy or renewal 
applications, to rescind the policy ... . The critical 
sequence of events began when plaintiff's 
examiner conducted a recorded interview of 
Anderson, Jr., on February 14, 2012. On March 5, 
2012, plaintiff disclaimed coverage, and it 
commenced this declaratory action on June 4, 
2012. Thus, as early as March 5, 2012, plaintiff 
suspected a material misrepresentation. Yet it 
continued to accept the Andersons' premium 
payments, and it renewed the policy on 
December 8, 2012. By accepting the premium 
payments after learning of the Andersons' 
material misrepresentation, plaintiff waived its 
right to rescind the policy ... . This is so even if its 
reason for accepting the payments was to " 
protect'" its insureds pending a determination of 
this action ... . Tower Ins. Co. of N.Y. v 
Anderson, 2015 NY Slip Op 08633, 1st Dept 11-
24-15 
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INSURANCE LAW (PUBLIC 
ADJUSTERS)/PUBLIC ADJUSTERS 

(PAYMENT FOR VALUABLE SERVICES) 
  

Public Adjuster Provided "Valuable Services" and 
Was Entitled to Compensation, Even Though Its 

Efforts Did Not Lead Directly to Settlement with the 
Insurer 

  
The First Department, in a full-fledged opinion by Justice 
Saxe, determined a public adjuster (PAB), who initially 
aided the insured (Seward's Park) in making its claim 
against the insurer, was entitled to compensation, even 
though its efforts did not lead directly to a settlement. 
After the initial settlement negotiations failed there was a 
trial at which the insured prevailed. That verdict was 
vacated and a new trial ordered. The matter settled 
before the second trial. PAB sought payment based 
upon the amount of settlement (per the initial contract 
with the insured). After a jury trial, PAB was awarded 
compensation, but the trial judge issued a judgment 
notwithstanding the verdict. The First Department 
reversed finding there was a valid line of reasoning 
supporting the award of compensation to PAB based 
upon its provision of "valuable services" to Seward's 
Park when the claim was first made: 
  

A public adjuster is defined by statute as one 
who, "for money, commission or any other thing of 
value, acts or aids in any manner on behalf of an 
insured in negotiating for, or effecting, the 
settlement of a claim or claims for loss or damage 
to property of the insured" (Insurance Law § 
2101[g][2]). Insurance regulations not only require 
a compensation agreement for a public adjuster 
to be entitled to payment (11 NYCRR 25.6), but 
also prescribe the form of such an agreement (11 
NYCRR 25.13[a], form 1), and limit a public 
adjuster's right to a fee to circumstances in which 
"valuable services" were performed: "If a public 
adjuster performs no valuable services, and 
another public adjuster, insurance broker ... or 
attorney subsequently successfully adjusts such 
loss, then the first public adjuster shall not be 
entitled to any compensation whatsoever" (11 
NYCRR 25.10[b]). However, there is no clear 
definition of "valuable services," or what portion of 
the ultimate settlement must be attributable to the 
services of the public adjuster for its services to 
be deemed "valuable" ... . * * * 
  
Viewing the foregoing evidence in the light most 
favorable to plaintiff, we conclude that there are 
valid lines of reasoning that could lead rational 
jurors to find that although PAB was not directly 
involved in the trial against the insurance 
company, it had provided "valuable services" in 
connection with the ultimate settlement of Seward 
Park's insurance claim. These services could 

have included the preparation of the initial claim 
forms, the retention of a firm to investigate the 
damage and repairs, meeting with that firm and 
with architects, engineers, and counsel to discuss 
the claim, communicating with the insurance 
company regarding those repairs, and making 
Scheer — who was deposed — available to 
testify at the trial. From this, the jury could have 
rationally concluded that PAB's work before trial 
constituted a valuable contribution to the trial and 
to the ultimate settlement, if only by preserving 
Seward Park's claims and aiding in the damages 
assessment and investigation. Public Adj Bur., 
Inc. v Greater N.Y. Mut. Ins. Co., 2015 NY Slip 
Op 07942, 1st Dept 10-29-15 

  

 

LABOR LAW 
 

 LABOR LAW (INJURY NOT RELATED TO 
HAZARD COVERED BY LABOR LAW 

240(1)) 
  

Injury Caused by Lifting a Heavy Beam Not Covered 
by Labor Law 240(1), Despite the Fact the Beam Was 

Resting on an Elevated Scaffold 
  
The Second Department determined that plaintiff's injury 
was not related to the type of hazard covered by Labor 
Law 240(1). Plaintiff injured his back when he lifted a 
beam which was resting on an elevated scaffold. The 
court explained: 
  

"[T]he extraordinary protections of Labor Law § 
240(1) extend only to a narrow class of special 
hazards, and do not encompass any and all perils 
that may be connected in some tangential way 
with the effects of gravity'" ... . Rather, the statute 
was designed to prevent accidents in which a 
protective device, " proved inadequate to shield 
the injured worker from harm directly flowing from 
the application of the force of gravity to an object 
or person'" ... . 

  
Contrary to the plaintiff's contention, the Supreme 
Court properly granted that branch of [the 
defendant's] motion which was for summary 
judgment dismissing the cause of action alleging 
a violation of Labor Law § 240(1). *  *  * ... [T]he 
plaintiff failed to raise a triable issue of fact as to 
whether his injury arose from an elevation-related 
risk contemplated by the statute, rather than from 
the usual and ordinary dangers of the 
construction site ... . The fact that the plaintiff was 
injured while lifting a heavy object does not give 
rise to liability pursuant to Labor Law § 240(1) ... 
. Cardenas v BBM Constr. Corp., 2015 NY Slip 
Op 08142, 2nd Dept 11-12-15 
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LABOR LAW (WHISTLEBLOWER 
STATUTE)/NEGLIGENCE (EXPOSURE TO 

TOXINS, PROOF OF EMOTIONAL 
INJURY)/DAMAGES (EXPOSURE TO 

TOXINS, EMOTIONAL INJURY)/TOXINS, 
EXPOSURE TO (EMOTIONAL INJURY, 

PROOF OF) 
  
Whistleblower-Law Cause of Action Not Supported 

by Violation of Rule, Law or Regulation; Alleged 
Emotional Damage from Exposure to Toxins Not 

Supported by Evidence of Toxin-Related Poisoning 
or Disease 

  
The Second Department determined plaintiff's complaint 
was properly dismissed. Plaintiff alleged he was fired in 
violation of Labor Law 740, the whistleblower statute, 
because he complained about being exposed to a toxin 
(formaldehyde). He further alleged his exposure was 
caused by the employer's negligence and that he 
suffered emotional damage. The Second Department 
determined the whistleblower-statute cause of action 
was properly dismissed because plaintiff did not identify 
any law, ruleor regulation violated by the employer. 
The negligence causes of action were properly 
dismissed because plaintiff had not been diagnosed with 
any disease and had not alleged the presence of the 
toxin in his body, and thus could not seek damages for 
purely emotional injury: 
  

Labor Law § 740, commonly known as the 
"whistleblower statute," prohibits an employer 
from taking any retaliatory personnel action 
against an employee because such employee 
"discloses, or threatens to disclose to a supervisor 
or to a public body an activity, policy or practice of 
the employer that is in violation of law, rule or 
regulation which violation creates and presents a 
substantial and specific danger to the public 
health or safety" or "objects to, or refuses to 
participate [*2]in any such activity, policy or 
practice in violation of a law, rule or regulation" 
(Labor Law § 740[2][a], [c]...). In order to recover 
under Labor Law § 740, a plaintiff must establish 
that an actual violation of law or regulation 
occurred; a plaintiff's reasonable belief that a 
violation occurred is insufficient... . * * * 
  
For a plaintiff to recover damages for purely 
emotional injuries, the claim must possess "some 
guarantee of genuineness" ... . Thus, "[t]o 
maintain a cause of action to recover damages for 
emotional distress following exposure to a toxic 
substance, a plaintiff must establish both that he 
or she was in fact exposed to a disease-causing 
agent and that there is a rational basis' for his or 

her fear of contracting a disease" ... . "This Court 
has construed rational basis' to mean the 
clinically-demonstrable presence of a toxin in the 
plaintiff's body, or some other indication of a 
toxin-induced disease'" ... . Kamdem-Ouaffo v 
Pepsico, Inc., 2015 NY Slip Op 08712, 2nd 
Dept 11-25-15 

 

 

LANDLORD-TENANT 
 

 

LANDLORD-TENANT (ACCRUAL OF CAUSE 
OF ACTION BASED UPON RENT 
COMPUTATION DISPUTE)/CIVIL 

PROCEDURE (STATUTE OF LIMITATIONS 
FOR RENT-COMPUTATION 

DISPUTE)/STATUTE OF LIMITATIONS 
(ACCRUAL OF CAUSE OF ACTION BASED 

UPON RENT 
COMPUTATION DISPUTE)/BREACH OF 
CONTRACT (ACCRUAL OF CAUSE OF 

ACTION BASED UPON RENT 
COMPUTATION DISPUTE)/RENT 

COMPUTATION (ACCRUAL OF CAUSE OF 
ACTION BASED UPON) 

  
Cause of Action Based Upon a Dispute About the 

Correct Rent-Increase Computation Accrues on the 
First Use of the Disputed Computational 

Methodology 
  
The First Department determined a lawsuit stemming 
from a dispute about the proper rent computation in an 
ambiguous contract was time-barred. The lawsuit was 
started in 2009. However, the rent computation problem 
was apparent in 1999. That is when the statute of 
limitations started running and it does not start anew 
every year the problem persisted: 
  

In Goldman Copeland [260 AD2d 370], this Court 
squarely held that a claim for breach of contract 
based on an allegedly erroneous computation of 
rent accrues upon the first use of that 
computational methodology, and the statute of 
limitations does not begin to run anew each time 
the same formula is used. * * * 
  
Goldman Copeland is a precedent of this Court, 
and we adhere to it as a matter of stare decisis. 
Its holding applies to this case, as Tenant 
consistently paid, and Landlord accepted, rent 
based on two successive 50-cents-per-square-
foot escalations from 1999 through 2009, when 
this action was commenced. Further, when the 
first rent escalation went into effect in late 1999, 
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Landlord could have determined, through the use 
of simple arithmetic, that the lease's rent 
illustrations for the initial 25-year term were not 
based on 10% increases. When Landlord 
subsequently discovered in 2001 that it had not 
been billing rent based on a 10% escalation since 
1999, the discovery was not based on any 
information that Landlord had not possessed in 
1999. K-Bay Plaza, LLC v Kmart Corp., 2015 
NY Slip Op 07905, 1st Dept 10-29-15 

 

 
LANDLORD-TENANT (COVENANT OF 

QUIET ENJOYMENT)/COVENANT OF QUIET 
ENJOYMENT (LANDLORD-TENANT) 

  
Payment of Rent Does Not Waive the Tenant's Right 

to Recover Rent Paid Based Upon the Landlord's 
Breach of the Covenant of Quiet Enjoyment 

  
The Third Department noted that the tenant's paying of 
rent did not waive the tenant's right to recover rent 
payments made during the time an elevator was not yet 
installed. The lease agreement called for the installation 
of an elevator by March and it was not installed until 
November. The tenant was entitled to a return of the rent 
paid before the elevator was functioning based upon the 
landlord's breach of the covenant of quiet enjoyment: 
  

The case law makes clear that a tenant's 
"payment of all required rent is a condition 
precedent to the maintenance of . . . an action" for 
breach of the covenant of quiet enjoyment ... . 
Hence, plaintiff's payment of rent during the 
months in question cannot be deemed to be a 
waiver of its rights under this portion of the 
lease. City of Troy, N.Y. v 1776 Sixth Ave., 
Troy, LLC, 2015 NY Slip Op 08236, 3rd Dept 
11-12-15 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

LANDLORD-TENANT (PARTIAL EVICTION, 
USE AND OCCUPANCY)/CONTRACT LAW 

(QUANTUM MERUIT, USE AND 
OCCUPANCY OF PROPERTY)/EVICTION 

(PARTIAL EVICTION, REPAIRS TO 
PREMISES)/USE AND OCCUPANCY 

(QUANTUM MERUIT)/QUANTUM MERUIT 
(USE AND OCCUPANCY OF PROPERTY) 

  
Because the Lease Authorized Landlord to Make 
Repairs, the Erection of Scaffolding Could Not 

Constitute a Partial Eviction; Occupant Not Named 
on the Lease Owes Rent Under a Quantum Meruit 

Theory 
  
With respect to the lessee of a garage, the First 
Department determined the landlord's erection of 
scaffolding to make repairs was allowed by the lease 
and, therefore, did not constitute a partial eviction. With 
respect to a party which occupied the premises but 
which was not a party to the lease, the First Department 
determined rent was owed to the landlord under a 
quantum meruit theory: 
  

The ... defendants' argument that they were 
partially evicted from the garage is unavailing. "To 
be an eviction, constructive or actual, there must 
be a wrongful act by the landlord" ... . Plaintiff's 
installation of temporary scaffolding as part of its 
repairs to the garage's facade was not wrongful 
because it was authorized by the lease ... . 
... "[T]enants are well advised . . . to specify some 
limits to the exculpatory clause concerning 
repairs" ... . * * * 
  
A claim by a landlord against a nonlessee 
occupant for use and occupancy should not be 
foreclosed simply because there is a lease 
covering the premises. The obligations of the 
lessee arising under the lease are distinct from 
the obligations of an occupant of premises toward 
the owner of those premises. 
  
Notwithstanding the general rule that "[t]he 
existence of a valid and enforceable written 
contract governing a particular subject matter 
ordinarily precludes recovery in quasi contract for 
events arising out of the same subject matter" ... , 
in the landlord-tenant context, the occupant of 
premises is liable to the owner of the property for 
use and occupancy irrespective of the existence 
of a lease in the name of another entity: "[t]he 
obligation to pay for use and occupancy does not 
arise from an underlying contract between the 
landlord and the occupant[,] [but] [r]ather, an 
occupant's duty to pay the landlord for its use and 
occupancy of the premises is predicated upon the 
theory of quantum meruit, and is imposed by law 
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for the purpose of bringing about justice without 
reference to the intention of the parties" ... 
. Carlyle, LLC v Beekman Garage LLC, 2015 
NY Slip Op 08499, 1st Dept 11-19-15 

 

 

MALICIOUS PROSECUTION 
 

MALICIOUS PROSECUTION (PROBABLE 
CAUSE TO ARREST AND 

PROSECUTE)/MALICIOUS PROSECUTION 
(FAILURE TO FOLLOW LEADS)/MUNICIPAL 

LAW (MALICIOUS PROSECUTION) 
  

Malicious Prosecution Action Should Have Been 
Dismissed; Indictment Raised Presumption of 

Probable Cause to Arrest and Prosecute; Failure to 
Follow Leads Was Not an Egregious Deviation from 

Proper Police Conduct 
  
The Second Department determined plaintIff's malicious 
prosecution action should have been dismissed. Plaintiff 
had been convicted of murder, but he was eventually 
released pursuant to a petition for a writ of habeas 
corpus. He then sued the city and several police officers 
for malicious prosecution. Central to the lawsuit was the 
allegation that the police did not pursue leads which 
should have been investigated. The court noted that the 
fact that an indictment raises a presumption of probable 
cause which precludes a malicious prosecution action 
unless the actions of the police deviated egregiously 
from proper police conduct.  The alleged failure to follow 
leads during the investigation did not, the Second 
Department found, rise to the required level of 
egregiousness: 
  

In an action alleging malicious prosecution, the 
plaintiff must establish "(1) the initiation of a 
proceeding, (2) its termination favorably to the 
plaintiff, (3) lack of probable cause, and (4) 
malice" ... . "Probable cause to believe that a 
person committed a crime is a complete defense 
to claims of . . . malicious prosecution" ... . 
"Probable cause consists of such facts and 
circumstances as would lead a reasonably 
prudent person in like circumstances to believe 
plaintiff guilty" ... . 

  
A grand jury indictment raises a presumption of 
probable cause ... . However, the presumption 
may be rebutted by showing that the conduct of 
the police "deviated so egregiously from proper 
police activity as to indicate intentional or 
reckless" disregard for proper procedures ... . ... 
  
While the "failure to make further inquiry when a 
reasonable person would have done so may be 

evidence of lack of probable cause" ... , the mere 
failure to follow some leads does not amount to 
an egregious deviation from accepted practices or 
fraud ... . Batten v City of New York, 2015 NY 
Slip Op 08697, 2nd Dept 11-25-15 
  

 

MEDICAID 
 

MEDICAID (ELIGIBILITY, SALE OF 
PROPERTY DURING LOOK-BACK 
PERIOD)/SOCIAL SERVICES LAW 

(INELIGIBILITY PERIOD, MEDICAID) 
  

Sale of Property Was an Arms-Length Transaction, 
Medicaid Ineligibility Period Should Not Have Been 

Imposed 
  
The Third Department determined the petitioner's sale of 
real property was an arms-length transaction for fair 
market value that was not aimed at qualifying for medical 
assistance: 
  

Pursuant to Social Services Law § 366 (5) (e), the 
transfer of assets for less than fair market value 
within 60 months preceding an institutionalized 
individual's application for medical assistance will 
result in a penalty period of ineligibility ... . 
However, such transfer will not result in such a 
penalty period where, as relevant here, there is a 
"satisfactory showing" that the individual 
"intended to dispose of the assets . . . at fair 
market value [or] the assets were transferred 
exclusively for a purpose other than to qualify for 
medical assistance" ... . In this regard, it is 
petitioner's burden to demonstrate Medicaid 
eligibility and it must "rebut the presumption that 
the transfer of funds was motivated, in part if not 
in whole, by . . . anticipation of a future need to 
qualify for medical assistance" ... . ... 
  
The affidavits ... indicate that the sale in question 
was an arm's length transaction. Specifically, [the 
buyer] averred that he is not related to the patient 
and that he "paid fair market value for the 
property given [its] dilapidated state" inasmuch as 
the house required significant repairs before it 
would even be habitable. These statements were 
corroborated by the patient's brother, who 
explained that the patient had been trying to sell 
the property for approximately two years and that 
the house, which sat vacant during that time, fell 
into an even further state of disrepair. The brother 
further indicated that [the buyer's] offer was the 
only offer that the patient had on the property in 
the two years she had been trying to sell 
it. Matter of Whittier Health Servs., Inc. v 
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Pospesel, 2015 NY Slip Op 08690, 3rd Dept 11-
25-15 

 
 

MENTAL HYGIENE LAW 
 

MENTAL HYGIENE LAW (CIVIL 
COMMITMENT OF SEX OFFENDERS)/CIVIL 
COMMITMENT OF SEX OFFENDERS/ANTI-

SOCIAL PERSONALITY DISORDER 
(INSUFFICIENT FOR CIVIL COMMITMENT 
OF SEX OFFENDERS)/SEX OFFENDERS 

(CIVIL COMMITMENT) 
  

Anti-Social Personality Disorder (ASPD) Alone Will 
Not Support Civil Commitment of Sex Offender 

  
The Second Department noted that the diagnosis that a 
sex offender suffers from anti-social personality disorder 
(ASPD) is insufficient to justify civil commitment: 
  

A diagnosis of anti-social personality disorder 
(hereinafter ASPD) "has so little relevance to the 
controlling legal criteria of Mental Hygiene Law § 
10.03(i) that it cannot be relied upon to show 
mental abnormality for [Mental Hygiene Law] 
article 10 purposes" ... . Since ASPD was the sole 
diagnosis underlying the jury's finding that the 
appellant suffers from a mental abnormality as 
defined in Mental Hygiene Law § 10.03(i), the 
finding was not supported by legally sufficient 
evidence, and the petition must be dismissed ... 
.  Matter of State of New York v Odell A., 2015 
NY Slip Op 07851, 2nd Dept 10-28-15 
  
  
  

MENTAL HYGIENE LAW (EXPERT 
TESTIMONY RE: CIVIL COMMITMENT OF 

SEX OFFENDER)/EVIDENCE (EXPERT 
TESTIMONY RE: CIVIL COMMITMENT OF 

SEX OFFENDER)/CIVIL COMMITMENT (SEX 
OFFENDER)/SEX OFFENDER (CIVIL 

COMMITMENT) 
  

Expert Who Evaluated Sex Offender As Part of the 
Initial Case Review Team Was Properly Allowed to 

Testify at the Civil Commitment Hearing 
  
The Third Department, in a full-fledged opinion by 
Justice Garry, determined that the 
psychologist/psychiatrist (Barnes), who was part of the 
sex offender's (respondent's) case review team which 
recommended civil commitment, was properly allowed to 

testify at the Article 10 hearing. The respondent had 
sought to prevent Barnes from testifying because 
another psychiatrist (for the state) had been appointed 
for the hearing. The Third Department held that nothing 
in the Mental Hygiene Law prevented both experts from 
testifying for the state, and nothing in the Mental 
Hygiene Law prevented Barnes from having access to 
relevant diagnostic information generated after he had 
completed his evaluation for the case review team: 
  

The degree to which Mental Hygiene Law article 
10 authorizes a psychiatric examiner who has 
evaluated a respondent pursuant to Mental 
Hygiene Law § 10.05 (e) to continue to participate 
in subsequent proceedings involving the same 
respondent appears to be a question of first 
impression. However, nothing in the statute 
affirmatively precludes such continued 
participation, and the Court of Appeals has held 
that relevant evidence may be admissible in 
article 10 proceedings when "no statute prohibits 
its use" (Matter of State of New York v John P., 
20 NY3d 941, 943 [2012]). As for whether a 
psychiatric examiner may supplement his or her 
evaluation report by investigating records of the 
respondent's progress following completion of the 
report, and then rely on such updated information 
in testifying on the question of confinement, as 
Barnes did here, Mental Hygiene Law § 10.05 (e) 
provides the case management team and 
assigned psychiatric examiner with extensive 
access to relevant records as part of the initial 
evaluation. To limit the psychiatric examiner's 
subsequent access to relevant information would 
be inconsistent with the statutory provisions that 
permit the parties to offer additional evidence on 
the question of a respondent's dangerousness at 
the dispositional hearing and further direct that, 
"[i]n making a finding of disposition, the court shall 
consider . . . all available information about the 
prospects for the respondent's possible re-entry 
into the community" (Mental Hygiene Law § 10.07 
[f] [emphasis added]). 
  
Contrary to respondent's argument, petitioner was 
not required to demonstrate that Barnes' 
testimony was "necessary." Instead, in the 
absence of any rule prohibiting such evidence, 
the test for admissibility is whether the testimony 
is material and relevant to the issues posed ... . 
Here, Barnes possessed knowledge of 
respondent's pathology that was clearly material 
and relevant on the issue of whether he required 
confinement. * * * 

  
Likewise, we find no abuse of discretion in the 
denial of respondent's motion for the appointment 
of a second expert. Matter of State of New York 
v James K., 2015 NY Slip Op 07874, 3rd Dept 
10-29-15 
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MENTAL HYGIENE LAW (CIVIL 
COMMITMENT OF SEX OFFENDERS)/SEX 
OFFENDERS (CIVIL COMMITMENT UNDER 
MENTAL HYGIENE LAW)/EVIDENCE (FRYE 

HEARING RE: PARAPHILIA NOS, CIVIL 
COMMITMENT OF SEX OFFENDERS)/FRYE 

HEARING (RE: PARAPHILIA NOS, CIVIL 
COMMITMENT OF SEX 

OFFENDERS)/PARAPHILIA NOS 
(DIAGNOSIS, CIVIL COMMITMENT OF SEX 

OFFENDERS) 
  

Frye Hearing to Determine Acceptance of Paraphilia 
NOS Diagnosis Required 

  
The Second Department determined defendant sex 
offender's request for a Frye hearing in Mental Hygiene 
Law proceedings for civil commitment should have been 
granted. Defendant questioned the general acceptance 
in the psychiatric community of a "paraphilia NOS" 
diagnosis: 
  

"[E]xpert testimony based on scientific principles 
or procedures is admissible but only after a 
principle or procedure has gained general 
acceptance in its specified field" ... . Recently, in 
Matter of State of New York v Donald DD. (24 
NY3d 174), the Court of Appeals noted that 
paraphilia NOS "is a controversial diagnosis," and 
that it had not yet decided "the question that 
would be decided at a Frye hearing: whether the 
diagnosis of paraphilia NOS . . . has gained 
general acceptance in the psychiatric community'" 
(id. at 186-187). However, the Court of Appeals 
declined to reach this issue in Matter of Donald 
DD. because no Frye hearing had been 
requested or held (id. at 187). Here, however, a 
Frye hearing was requested and the appellant 
supported his request with scientific literature. 
Under these circumstances, a Frye hearing 
should be conducted to resolve the question of 
whether the diagnosis of paraphilia NOS has 
achieved general acceptance in the psychiatric 
and psychological communities. Matter of State 
of New York v Richard S., 2015 NY Slip Op 
08179, 2nd Dept 11-12-15 

  
  
 
 
 
 
 
  

MENTAL HYGIENE LAW (CIVIL 
COMMITMENT OF SEX OFFENDERS)/SEX 
OFFENDERS (CIVIL COMMITMENT UNDER 

MENTAL HYGIENE LAW)/PEDOPHILIA 
(CIVIL COMMITMENT OF SEX OFFENDERS) 

  
Pedophilia Diagnosis, in Combination with Anti-
Social Personality Disorder (ASPD), Substance 

Abuse Disorders, Failed Treatment and History of 
Sexual Misconduct, Constituted Sufficient Proof 

Respondent Had Serious Difficulty Controlling His 
Behavior Warranting Civil Commitment 

  
The First Department, in a full-fledged opinion by Justice 
Richter, reversed Supreme Court (which had set aside 
the jury verdict) and determined civil commitment of 
respondent sex offender was supported by the evidence. 
The case is another attempt to interpret and implement 
the criteria for civil commitment laid out by the Court of 
Appeals in Matter of State of New York v Donald DD. 
(Kenneth T.), 24 NY 3d 174 (2014). The respondent 
here was diagnosed with pedophilia, which, combined 
with anti-social personality disorder (ASPD), substance 
abuse disorders, respondent's history of sexual 
misconduct, and his failure to benefit from treatment 
programs, was deemed sufficient proof respondent had 
difficulty controlling his behavior: 
  

In Kenneth T., the State's expert testified that 
Kenneth T. suffered from paraphilia not otherwise 
specified (paraphilia NOS) and ASPD, and that, 
together, these disorders predisposed him to 
committing sexual misconduct and resulted in his 
having serious difficulty controlling that conduct. 
In concluding that Kenneth T. had the requisite 
serious difficulty, the expert identified two factors: 
the fact that Kenneth T. had carried out two rapes 
under circumstances allowing for identification by 
his victims, and the fact that he committed the 
second rape despite having spent significant time 
in prison for the earlier rape. In finding this 
evidence legally insufficient, the Court stated that 
the serious difficulty prong could rarely, if ever, be 
satisfied from the facts of a sex offense alone ... . 

  
Here, in contrast, [the State's expert] did not 
solely rely on the facts of respondent's sex 
offenses in concluding that he had serious 
difficulty controlling his urges. Instead, Dr. [the 
expert] based his opinion on respondent's triple 
diagnosis (pedophilia, ASPD and substance 
abuse disorders), his pattern of sexual 
misconduct, and his abject failure to satisfactorily 
progress in treatment. Notably, the underlying 
sexual disorder in Kenneth T. was paraphilia 
NOS, not pedophilia. The distinction is critical 
because, unlike paraphilia, pedophilia can only be 
diagnosed where the individual has actually acted 
upon sexual urges towards prepubescent children 
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(or has experienced significant distress at those 
urges) for more than six months. Thus, 
pedophilia, by definition, involves an element of 
difficulty in control. Further, the DSM-5 explicitly 
recognizes that the dangerous combination of 
respondent's ASPD and pedophilia increases the 
likelihood that he will act out sexually with children 
(see DSM-5 at 699). In addition, the diagnosis of 
respondent's substance abuse disorders, not 
present in Kenneth T., provides a further basis for 
the jury's finding of serious difficulty. * * * 
  
By this decision, we do not hold that all offenders 
who suffer from pedophilia are automatically, by 
virtue of that diagnosis alone, subject to 
mandatory civil management. We simply hold that 
the State's evidence in this case — including 
respondent's multiple diagnoses, his history of 
sexual misconduct, his admitted inability to control 
his pedophilic urges, his lack of satisfactory 
progress in sex offender treatment and his failure 
to have a viable relapse prevention plan — was 
legally sufficient to uphold the jury's conclusion 
that respondent has difficulty controlling his 
sexually offending behavior. Matter of State of 
New York v Floyd Y., 2015 NY Slip Op 08102, 
1st Dept 11-10-15 
 
 

MENTAL HYGIENE LAW (TERMINATION OF 
GUARDIANSHIP OF 

PROPERTY)/GUARDIANSHIP OF 
PROPERTY (TERMINATION) 

  
Need for Appointment of a Guardian of Property Not 

Demonstrated, Criteria Explained 
  
The Second Department, reversing Supreme Court, 
determined the appellant's sister, Marie F., did not meet 
her burden of proving by clear and convincing evidence 
appellant was incapacitated. The sister had been 
appellant's property guardian and, in being removed, 
requested that another guardian be appointed. The court 
explained the relevant criteria: 
  

"Mental Hygiene Law article 81 confers upon the 
court the discretion to determine whether a 
guardian should be appointed for an alleged 
incapacitated person" ... . "In exercising its 
discretion to appoint a guardian for an individual's 
property . . . , a court must make a two-pronged 
determination: first, that the appointment is 
necessary to manage the property or financial 
affairs of that person, and, second, that the 
individual either agrees to the appointment or that 
the individual is incapacitated' as defined in 
Mental Hygiene Law § 81.02(b)" ... . A person is 
incapacitated when the person is likely to suffer 
harm because: (1) the person is unable to provide 

for property management, and (2) the person 
cannot adequately understand and appreciate the 
nature and consequences of such inability (see 
Mental Hygiene Law § 81.02[b]). A determination 
that a person is incapacitated under the 
provisions of Mental Hygiene Law article 81 "must 
be based on clear and convincing evidence" 
(Mental Hygiene Law § 81.12[a]). When a party 
seeks to terminate a guardianship, "the burden of 
proof shall be on the person objecting to such 
relief" (Mental Hygiene Law § 81.36[d]). 

  
Here, although Marie F. wished to be removed as 
guardian, she was the only person who objected 
to the termination of the guardianship position and 
asked the Supreme Court to appoint a new 
guardian. However, Marie F. failed to meet her 
burden of proving by clear and convincing 
evidence that the appellant was incapacitated. 
The hearing testimony demonstrated that the 
appellant managed her own checking account, 
paid bills relating to her apartment with her social 
security disability income, and was taking steps to 
challenge the Medicaid lien. While the appellant 
was currently unemployed, she holds a Master's 
degree and testified that she was "interviewing 
consistently." Although Marie F. testified that the 
appellant had delusions and difficulty maintaining 
employment, her testimony was vague, 
unsupported by additional evidence, and did not 
rise to the level of clearly and convincingly 
demonstrating the appellant's inability to provide 
for property management and a lack of 
understanding about the nature and 
consequences of such inability. Similarly, 
although Marie F. testified as to the appellant's 
spending habits, she failed to sufficiently 
demonstrate that the appellant's expenditures 
over the years were wasteful and thereby 
indicative of an inability on the part of the 
appellant to provide for her own property 
management and understand her budgetary 
constraints. 

  
Since the record does not contain clear and 
convincing evidence that the appellant was 
unable to manage her finances or understand and 
appreciate her limitations, the Supreme Court 
erred in determining that the appellant was 
incapacitated, appointing a new guardian of her 
property, and denying her motion to terminate the 
guardianship. Matter of Deborah P. (Marie 
F.), 2015 NY Slip Op 07977, 2nd Dept 11-4-15 
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MUNICIPAL LAW 
 

MUNICIPAL LAW (DISABILITY BENEFITS 
UNDER GENERAL MUNICIPAL LAW 207-

c)/GENERAL MUNICIPAL LAW 207-c 
(DISABILITY BENEFITS)/WORKERS' 

COMPENSATION (FINDING CONDITION IS 
WORK-RELATED DOES NOT 

AUTOMATICALY ENTITLE WORKER TO 
GENERAL MUNICIPAL LAW DISABILITY 

BENEFITS)/DISABILITY BENEFITS 
(GENERAL MUNICIPAL LAW 207-c) 

  
Finding by Workers' Compensation Board that 

Corrections Officer's Condition Was Work-Related 
Did Not Automatically Entitle Officer to Disability 

Benefits Under General Municipal Law 207-c 
  
In upholding the county's determination petitioner (a 
corrections officer) was not entitled to disability benefits 
under General Municipal Law 207-c., the Third 
Department noted that the finding by the Workers' 
Compensation Board that petitioner's condition was 
work-related did not, under the doctrine of collateral 
estoppel, automatically entitle the petitioner to disability 
benefits: 
  

Contrary to petitioner's initial contention, it is 
settled law that "a determination by the Workers' 
Compensation Board that an injury is work-
related" does not, "by operation of collateral 
estoppel, automatically entitle an injured 
employee to General Municipal Law § 207-c 
benefits" ... . Accordingly, the Board's 
determination did not collaterally estop [the 
county] from denying petitioner's application for 
General Municipal Law § 207-c benefits. 
  
Further, substantial evidence supports the 
determination denying petitioner benefits. 
Pursuant to General Municipal Law § 207-c, 
correction officers are entitled to benefits when 
they are injured "in the performance of [their] 
duties" ... , so long as they can establish the 
existence of a "'direct causal relationship between 
job duties and the resulting illness or injury'" ... . 
This Court will uphold a determination regarding a 
correction officer's eligibility for benefits if such 
decision is supported by substantial evidence ... , 
i.e., "such relevant proof as a reasonable mind 
may accept as adequate to support a conclusion 
or ultimate fact, [which] is 'less than a 
preponderance of the evidence'" ... . Notably, 
credibility determinations are within the sole 
province of the Hearing Officer ... . Matter of 
Jackson v Barber, 2015 NY Slip Op 08025, 3rd 
Dept 11-5-15 

NEGLIGENCE 
 

NEGLIGENCE (ASSUMPTION OF THE 
RISK)/ASSUMPTION OF THE RISK (UMPIRE 

STRUCK BY THROWN BAT) 
  

Umpire Assumed the Risk of Being Struck by a Bat 
Thrown by Batter 

  
The Third Department determined that an umpire 
assumed the risk of being struck by a bat thrown by a 
batter as he ran toward first base. Had the bat been 
thrown intentionally or recklessly the assumption of the 
risk doctrine would not apply. There was no admissible 
evidence the bat was thrown recklessly (in anger): 
  

Under the primary assumption of risk doctrine, a 
participant, including an umpire, in a sport such 
as softball "consents to those commonly 
appreciated risks which are inherent in and arise 
out of the nature of the sport generally and flow 
from such participation" ... . Such risks include 
getting hit with a ball or a bat during a baseball 
game, particularly for an experienced participant 
... . That said, "participants are not deemed to 
have assumed risks resulting from the reckless or 
intentional conduct of others" ... . 

  
... [W]e find unpersuasive plaintiffs' claim that 
getting hit with a bat is not an inherent risk in a 
slow pitch, 65-year-old and older softball game. 
Neither the age of the players nor the velocity of 
the pitch negates the readily apparent risk of a 
batter releasing the bat after a swing. The record 
shows that [plaintiff] has extensive experience as 
an umpire and no claim is made that defendant 
intentionally threw the bat at him. The issue 
distills to whether defendant recklessly threw the 
bat, creating a risk "'over and above the usual 
dangers that are inherent in the sport'" ... 
. Morrisey v Haskell, 2015 NY Slip Op 08021, 
3rd Dept 11-5-15 

 
 NEGLIGENCE (CAUSE OF FALL, 
SPECULATION)/FALL, CAUSE OF 

(SPECULATION) 
  

Plaintiff Did Not Know Cause of Fall 
  
The Second Department determined summary judgment 
was properly granted to defendant in a slip and fall case. 
Plaintiff apparently tripped on a rug. After the fall plaintiff 
noticed a part of the rug which was bent upwards. 
However there was no evidence thr rug was in that 
condition before the fall, forcing resort to speculation 
about the cause of the fall: 
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"In a slip [or trip] and fall case, a defendant 
moving for summary judgment has the initial 
burden of establishing, prima facie, that it neither 
created the dangerous condition nor had actual or 
constructive notice of its existence for a sufficient 
length of time to discover and remedy it" ... . 
However, "[a] plaintiff's inability to identify what 
had caused him or her to fall is fatal to his or her 
case, and a defendant moving for summary 
judgment dismissing the complaint can meet its 
initial burden as the movant simply by 
demonstrating that the plaintiff did not know what 
had caused him or her to fall" ... . 

  
Here, the defendant established its prima facie 
entitlement to judgment as a matter of law by 
submitting the transcript of the plaintiff's 
deposition, during which she testified that she did 
not notice the subject rug at any time prior to her 
fall, and that it was only after she fell that she 
observed a part of the rug to be in a folded 
condition ... . The defendant also submitted the 
deposition testimony and an affidavit from the 
employee the plaintiff was following when she fell. 
The employee stated that she did not see any 
condition with respect to the subject rug which 
would cause anyone to trip. The defendant also 
submitted surveillance footage from the day of the 
plaintiff's fall depicting the rug, which does not 
show that the rug was in a defective condition 
prior to the plaintiff falling. Without proof that there 
was a defective condition present with respect to 
the subject rug when the plaintiff fell, and the 
possibility that the folded condition of the rug the 
plaintiff observed after she fell was caused by her 
tripping, a jury would be required to impermissibly 
speculate as to the cause of her fall... . Giannotti 
v Hudson Val. Fed. Credit Union, 2015 NY Slip 
Op 08383, 2nd Dept 11-18-15 

 
 

NEGLIGENCE (CHAIN REACTION 
ACCIDENT)/CHAIN REACTION ACCIDENT 

(VEHICLES, NEGLIGENCE) 
  

Driver In Middle Car of Chain Reaction Accident 
Entitled to Summary Judgment 

  
The Second Department, reversing Supreme Court, 
determined summary judgment should have been 
granted to the driver of the middle car in a chain reaction 
accident. The evidence demonstrated the driver had 
stopped behind the lead car and was propelled into the 
lead car when struck from behind: 
  

In a multi-vehicle, chain reaction accident, when 
the operator of a vehicle that was propelled into 
another vehicle by a following vehicle presents 
evidence that he or she was able to safely bring 

his or her vehicle to a stop behind the lead vehicle 
before being struck in the rear by a following 
vehicle, that operator has established his or her 
prima facie entitlement to judgment as a matter of 
law ... . Thus, "[i]n chain collision accidents, the 
operator of the middle vehicle may establish 
prima facie entitlement to judgment as a matter of 
law by demonstrating that the middle vehicle was 
struck from behind by the rear vehicle and 
propelled into the lead vehicle" ... . Niosi v 
Jones, 2015 NY Slip Op 07957, 2nd Dept 11-4-
15 

 
 

NEGLIGENCE (CONSTRUCTIVE NOTICE, 
FAILURE TO DEMONSTRATE LACK 

OF)/CONSTRUCTIVE NOTICE (TRACKED IN 
WATER, FAILURE TO DEMONSTRATE 

LACK OF CONSTRUCTIVE 
NOTICE)/TRACKED IN WATER 

(CONSTRUCTIVE NOTICE, FAILURE TO 
DEMONSTRATE WHEN AREA WAS LAST 

INSPECTED) 
  

Tracked In Water, Failure to Demonstrate When Area 
Last Inspected Precluded Summary Judgment 

  
The Second Department, reversing Supreme Court, 
determined defendant's failure to demonstrate when the 
area where the slip and fall occurred was last inspected 
precluded summary judgment in defendant's favor. 
Evidence of general cleaning procedures is not enough 
to demonstrate a lack of constructive notice of an 
alleged dangerous condition (tracked in water here): 
  

While a "defendant [is] not required to cover all of 
its floors with mats, nor to continuously mop up all 
moisture resulting from tracked-in rain" ... , a 
defendant may be held liable for an injury 
proximately caused by a dangerous condition 
created by water tracked into a building if it either 
created the hazardous condition, or had actual or 
constructive notice of the condition and a 
reasonable time to undertake remedial action ... . 

  
To meet its burden on the issue of lack of 
constructive notice, a defendant is required to 
offer some evidence as to when the accident site 
was last cleaned or inspected prior to the 
plaintiff's fall ... . 

  
Here, the defendant failed to establish, prima 
facie, that it did not have constructive notice of the 
alleged hazardous condition. Neither the affidavit 
of the defendant's operations manager, nor the 
deposition testimony of the defendant's asset 
protection manager established when the area 
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where the plaintiff fell, or any of the entrances to 
the store, were last inspected in relation to the 
plaintiff's fall.  Milorava v Lord & Taylor 
Holdings, LLC, 2015 NY Slip Op 08390, 2nd 
Dept 11-18-15 

 
 

NEGLIGENCE (DEFENDANT'S ADMISSION 
AND PRIOR INCONSISTENT STATEMENT 

IN POLICE ACCIDENT REPORT)/EVIDENCE 
(DEFENDANT'S ADMISSION AND PRIOR 
INCONSISTENT STATEMENT IN POLICE 
ACCIDENT REPORT)/POLICE ACCIDENT 

REPORT (DEFENDANT'S 
STATEMENT ADMISSIBLE AS ADMISSION 
AND PRIOR INCONSISTENT STATEMENT) 

  
Defendant-Driver's Admission and Prior Inconsistent 
Statement, Contained in the Police Accident Report, 

Should Have Been Admitted in Evidence 
  

The Second Department reversed a defense verdict in a 
vehicular accident case because an admission and prior 
inconsistent by the defendant-driver, included in a police 
accident report, was not admitted in evidence: 
  

On appeal, the plaintiff contends, among other 
things, that the Supreme Court erred in precluding 
her from admitting into evidence that portion of 
the police accident report which contained 
[defendant-driver's] statement that he never 
observed the plaintiff's vehicle prior to the 
accident. This statement was admissible against 
the defendant as an admission, since it tended to 
inculpate the defendant in connection with a 
material fact ... . Moreover, that same statement 
in the police accident report was admissible as a 
prior inconsistent statement ... . Under the 
circumstances presented her, the error in 
precluding the admission of that portion of the 
police accident report into evidence cannot be 
considered harmless, as it bore on the ultimate 
issue to be determined by the jury ... . Brown v 
URS Midwest, Inc., 2015 NY Slip Op 07809, 
2nd Dept 10-28-15 

  
  
 
 
 
 
 
 
 
 

NEGLIGENCE (DUTY OF CARE, HOSPITAL, 
HARM CAUSED BY THIRD 

PERSONS)/DUTY OF CARE (HOSPITALS, 
HARM CAUSED BY THIRD 

PERSONS)/HOSPITAL (DUTY OF CARE, 
HARM CAUSED BY THIRD PERSONS) 

  
Question of Fact Whether Hospital Had a Duty to 
Safeguard Plaintiff from Actions by Third Parties 

  
The Second Department determined there was a 
question of fact about whether defendant hospital 
("Winthrop defendants") had a duty to safeguard plaintiff-
patient from harm caused by the emergency medical 
technicians (EMT's) who transported plaintiff to the 
hospital. Plaintiff was brought to the hospital by 
ambulance for dialysis. The EMT's placed plaintiff on a 
scale and left. Plaintiff fell when he was on the scale: 
  

A hospital has a duty to safeguard the welfare of 
its patients, even from harm inflicted by third 
persons, measured by the capacity of the patient 
to provide for his or her own safety" ... . "This 
sliding scale of duty is limited, however; it does 
not render a hospital an insurer of patient safety 
or require it to keep each patient under constant 
surveillance. As with any liability in tort, the scope 
of a hospital's duty is circumscribed by those risks 
which are reasonably foreseeable" ... . 

  
Here, the Winthrop defendants failed to establish, 
prima facie, that they did not breach a duty owed 
to the decedent. The decedent was transported to 
the Winthrop defendants' facility for dialysis 
treatment, and a witness for the Winthrop 
defendants testified at his deposition that the 
weighing of the decedent, on the Winthrop 
defendants' premises, was a critical component of 
that treatment. It was reasonably foreseeable that 
a patient suffering from end-stage renal disease, 
who was transported to the Winthrop defendants' 
facility by ambulance and in a stretcher, could fall 
while being weighed-in at the dialysis unit, if not 
properly supervised. Thus, the decedent's injury 
was reasonably foreseeable to the Winthrop 
defendants. 

  
In support of their motion, the Winthrop 
defendants submitted deposition testimony 
indicating that it was customary practice for EMTs 
of transportation companies to be responsible for 
weighing patients brought to the dialysis unit on a 
stretcher prior to transferring care of the patient to 
the Winthrop defendants' dialysis nurses. 
However, they did not present any evidence that 
there was any written policy or agreement to that 
effect. Under these circumstances, the deposition 
testimony submitted by the Winthrop defendants 
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failed to establish, prima facie, that they did not 
owe a duty to the decedent. Patel v American 
Med. Response, Inc., 2015 NY Slip Op 08395, 
2nd Dept 11-18-15 

 
  

NEGLIGENCE (DUTY OF CARE, SPECIAL 
RELATIONSHIP)/DUTY OF CARE (SPECIAL 
RELATIONSHIP)/SPECIAL RELATIONSHIP 

(DUTY OF CARE) 
  

Church Had No Special Relationship With 
Plaintiff, Church Had No Authority to Exercise 

Control Over Conduct of Man Who Injured 
Plaintiff/Therefore Church Did Not Owe Plaintiff a 

Duty of Care  
  
The Second Department determined the defendant 
church was properly granted summary judgment in a 
case stemming from an altercation between, 
Edward,  the husband of a church employee 
(Rhonda), and plaintiff, a pedestrian on a public sidewalk 
(presumably outside the church). It was alleged that 
Rhonda encouraged and facilitated an assault on plaintiff 
by Edward. The respondeat superior cause of action 
was properly dismissed because Rhonda was not acting 
within the scope of her employment during the 
altercation. And the negligence cause of action was 
properly dismissed because there was no special 
relationship between the church and the plaintiff, and, 
therefore, the church did not owe plaintiff a duty of care: 
  

" For a defendant to be held liable in tort, it must 
have owed the injured party a duty of care'" ... . 
"The existence and extent of a duty is a question 
of law" ... . 

  
"Generally, there is no duty to control the conduct 
of third persons to prevent them from causing 
injury to others,' even where, as a practical 
matter, the defendant could have exercised such 
control ... . A duty to control the conduct of others 
requires a special relationship: "a relationship 
between defendant and a third person whose 
actions expose plaintiff to harm such as would 
require the defendant to attempt to control the 
third person's conduct; or a relationship between 
the defendant and plaintiff requiring defendant to 
protect the plaintiff from the conduct of others" ... . 

  
Here, the church made a prima facie showing of 
its entitlement to judgment as a matter of law 
dismissing the cause of action alleging 
negligence, insofar as asserted against it, by 
establishing that owed no duty to the plaintiff. Its 
submissions demonstrated that it had no 
relationship with the plaintiff, who was a 
pedestrian on a public sidewalk ... . Further, the 

church established that it did not have the 
necessary authority or ability to exercise the 
requisite control over Edward's conduct so as to 
give rise to a duty to control his conduct for the 
protection of off-premises pedestrians ... 
. Rodriguez v Judge, 2015 NY Slip Op 07828, 
2nd Dept 10-28-15 

  

 NEGLIGENCE (DUTY STEMMING FROM 
CONTRACT, LAUNCH INSTRUMENT OF 
HARM)/DUTY OF CARE (NEGLIGENCE, 

DUTY STEMMING FROM 
CONTRACT)/EVIDENCE (CUSTOM, 

PREMISES LIABILITY)/CONTRACT LAW 
(NEGLIGENCE, DUTY STEMMING FROM 

CONTRACT)/LAUNCHING INSTRUMENT OF 
HARM (DUTY OF CARE STEMMING FROM 

CONTRACT)/REAL ESTATE (BROKER, 
DUTY OF CARE STEMMING FROM 

CONTRACT) 
  

Question of Fact Whether Real Estate Broker 
"Launched an Instrument of Harm" In an Apartment 
Being Shown to Plaintiff; Evidence of Custom Not 
Enough to Shift the Burden of Proof in Premises 

Liability Action 
  
The First Department determined defendant real estate 
broker's (Prudential/Leonhardt's) motion for summary 
judgment in a personal injury case should not have been 
granted. As an apartment was being shown by the real 
estate broker, plaintiff tripped and fell when her foot 
became tangled in a drapery cord which was on the 
floor. The broker (Leonhardt) submitted evidence in 
support of the motion for summary judgment stating that 
she did not remember whether she opened the drapes 
on the day in question, and further stating that her habit 
was to hang the cord up when she did open the drapes. 
The court held the broker's evidence was not sufficient 
to demonstrate, as a matter of law, that the broker did 
not "launch an instrument of harm," i.e., cause the cord 
to be on the floor. Therefore, the contract between the 
broker and the owner of the apartment could have given 
rise to a duty of care owed by the broker to the plaintiff: 
  

We thus turn to the ... potential predicate for 
finding third-party tort liability, which rests on 
whether Prudential or Leonhardt launched an 
instrument of harm. Since they were the movants 
for summary judgment, Prudential and Leonhardt 
had the prima facie burden of demonstrating that 
there were no triable issues of fact and that they 
were entitled to judgment as a matter of law on 
the issue ... . Leonhardt's deposition testimony, 
and her affidavit in support of the motion, 
established that it was possible that she opened 
the drapes before the accident occurred, although 
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she was not able to state with a reasonable 
degree of certainty that she did. If indeed she had 
opened the drapes, Leonhardt surmised, she 
would have wrapped the cord around the hook, 
because that is what she always did. However, 
evidence of a particular custom is insufficient to 
shift the burden in a premises liability case, 
because the defendant is required to proffer 
"specific evidence as to [her] activities on the day 
of the accident" ... . Here, since Leonhardt had no 
specific recollection concerning the opening of the 
drapes on the day of the accident, she and 
Prudential were unable to eliminate the possibility 
that they were responsible for the hazardous 
placement of the cord on the floor. Accordingly, 
they failed to meet their prima facie burden, and 
the court should have denied their motion for 
summary judgment. Stimmel v Osherow, 2015 
NY Slip Op 08340, 1st Dept 11-17-15 

  
 

 
NEGLIGENCE (FORESEEABILITY, ATTACK 

BY THIRD PARTY)/FORESEEABILITY 
(NEGLIGENCE, ATTACK BY THIRD 

PARTY)/SECURITY MEASURES 
(NEGLIGENCE, FAILURE TO PROVIDE, 
HOMELESS FACILITY)/INTERVENING 

CRIMINAL ACT 
(FORESEEABILITY)/HOMELESS FACILITY 

(DUTY TO PROVIDE SECURITY) 
  

Question of Fact Whether "Intervening Criminal Act" 
at Homeless Facility Was Foreseeable 

  
The First Department determined there was a question 
of fact whether an attack by one resident upon another 
resident of a facility for disabled homeless people was 
foreseeable: 
  

Triable issues of fact exist as to whether 
defendants, the owner and operator of a 
transitional facility for disabled homeless people, 
breached their common-law duty to provide 
reasonable security measures to protect plaintiff's 
decedent from foreseeable harm ... . The fatal 
attack on decedent by a fellow resident was 
immediately preceded by two prior physical 
attacks, by the same resident, and police officers 
responding to the earlier attacks had told 
defendants' staff members to keep the two 
residents apart. 

  
In light of the conflicting testimony as to the 
perpetrator's demeanor prior to the final 
attack and whether defendants were on 
notice of his alleged threat to continue the 
attack on decedent, it is for a jury to 

determine whether a further attack was 
foreseeable. The fact that defendants may 
not have been able to "anticipate the 
precise manner of the [attack] or the exact 
extent of injuries. . .does not preclude 
liability as a matter of law where the 
general risk and character of injuries are 
foreseeable" ... . Furthermore, while 
unforeseeable and intentional criminal acts 
by third parties are supervening acts which 
sever the causal connection with any 
alleged negligence ... , here, "the alleged 
intervening criminal act is itself the 
foreseeable harm that shapes the duty [of 
care sought to be] imposed" ... . Corporan 
v Barrier Free Living Inc., 2015 NY Slip 
Op 08351, 1st Dept 11-17-15 

  

 
NEGLIGENCE (GOVERNMENTAL 

IMMUNITY, HIGHWAY SAFETY)/MUNICIPAL 
LAW (GOVERNMENTAL IMMUNITY, 

HIGHWAY SAFETY)/GOVERNMENTAL 
IMMUNITY (HIGHWAY SAFETY)/HIGHWAY 

SAFETY (GOVERNMENTAL IMMUNITY) 
  

County Did Not Demonstrate Its Entitlement to 
Qualified Immunity Re: Obstructed Intersection 

  

  
The Second Department determined the county did not 
demonstrate (as a matter of law) it was entitled to 
qualified immunity for  the placement of a sensor station 
and the failure to trim the nearby hedges. The complaint 
alleged the sensor station and hedges obstructed 
plaintiff's view of oncoming traffic, resulting in an 
accident. The county's motion for summary judgment 
was properly denied. The court explained the analytical 
criteria: 
  

A governmental body owes a nondelegable duty 
to keep its streets in a reasonably safe condition 
... . However, a governmental body is accorded a 
qualified immunity from liability arising out of a 
highway safety planning decision ... . Such 
immunity is predicated upon an ability to 
demonstrate that the relevant discretionary 
determination by the governmental body was the 
result of a deliberative decision-making process 
... . 

  
Contrary to the County's contention, it did not 
sustain its prima facie burden on the issue of 
qualified immunity. The County failed to 
demonstrate, inter alia, that its placement of the 
sensor station cabinet and its decision to refrain 
from trimming the hedge were highway safety 
planning decisions resulting from a deliberative 
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decision-making process of the type afforded 
immunity from judicial interference ... . Iacone v 
Passanisi, 2015 NY Slip Op 08386, 2nd Dept 
11-18-15 

 
 NEGLIGENCE (HABIT OR ROUTINE 

PRACTICE AS CIRCUMSTANTIAL 
EVIDENCE)/EVIDENCE (NEGLIGENCE, 

HABIT OR ROUTINE PRACTICE)/HABIT OR 
ROUTINE PRACTICE (NEGLIGENCE, 

CIRCUMSTANTIAL EVIDENCE) 
  

Post-Accident Surveillance Videos Properly 
Excluded from Trial, Videos Did Not Demonstrate 
"Habit" or "Routine Procedure" Which Rose to the 
Level of Admissible Circumstantial Evidence of the 

Cause of Ice Formation 
  
The Second Department determined surveillance 
videos of defendant's employee dumping a bucket of 
water in a parking lot were properly excluded from the 
trial in this slip and fall case. The videos were made after 
plaintiff's fall. Plaintiff argued that the surveillance 
demonstrated a "habit" or "routine practice" which led to 
the forming of the ice which caused plaintiff to fall. The 
court explained the relevant criteria: 
  

A party in a negligence case is permitted to 
introduce evidence of a habit or routine practice 
"to allow the inference of its persistence, and 
hence negligence on a particular occasion" ... . 
Nonetheless, to justify introduction of habit or 
regular usage, a party must be able to show on 
voir dire, to the satisfaction of the court, that the 
party expects to prove a sufficient number of 
instances of the conduct in question ... . Here, as 
the Supreme Court pointed out, the earliest 
proffered instance of the purported "habit" 
occurred more than two months after the date on 
which the appellant was injured, and was 
observed on only seven occasions over the next 
six weeks. We agree with the court's 
determination that the proffered evidence did not 
establish a habit or regular usage relevant to what 
occurred on the date the appellant allegedly was 
injured ... . Accordingly, the court did not 
improvidently exercise its discretion in precluding 
the proffered evidence. Gucciardi v New 
Chopsticks House, Inc., 2015 NY Slip Op 
08146, 2nd Dept 11-12-15 

 
  
 
 
 
 

NEGLIGENCE (JOHN DOE 
DEFENDANTS)/CIVIL PROCEDURE (LATE 

MOTION TO AMEND COMPLAINT TO 
SUBSTITUTE NAMED DEFENDANTS FOR 
JOHN DOES)/JOHN DOE DEFENDANTS 
(MOTION TO AMEND COMPLAINT TO 
SUBSTITUTE NAMED DEFENDANTS) 

  
Criteria for Amending a Complaint to Replace "John 

Does" with Named Defendants Explained 
  
Plaintiff alleged he was injured when tackled by police 
officers. The officers were named in the complaint as 
"john does." After the statute of limitations had run, 
plaintiff sought to amend the complaint to name the 
officers involved. The Second Department determined 
the motion was properly denied because plaintiff did not 
exercise due diligence in discovering the officers' 
names: 
  

In order to employ the procedural "Jane Doe" or 
"John Doe" mechanism made available by CPLR 
1024, a plaintiff must show that he or she made 
timely efforts to identify the correct party before 
the statute of limitations expired ... . "[W]hen an 
originally-named defendant and an unknown Jane 
Doe' [or John Doe'] party are united in interest, 
i.e. employer and employee, the later-identified 
party may, in some instances, be added to the 
suit after the statute of limitations has expired 
pursuant to the relation-back' doctrine of CPLR 
203(f), based upon postlimitations disclosure of 
the unknown party's identity" ... . The moving 
party seeking to apply the relation-back doctrine 
to a later-identified "Jane Doe" or "John Doe" 
defendant has the burden, inter alia, of 
establishing that diligent efforts were made to 
ascertain the unknown party's identity prior to the 
expiration of the statute of limitations ... . 

  
Here, the plaintiffs failed to establish that they 
exercised due diligence to discover the identity of 
the John Doe defendants prior to the expiration of 
the statute of limitations. There is no indication in 
the record that the plaintiffs engaged in any pre-
action disclosure or made any Freedom of 
Information Law requests ... . Moreover, there is 
no indication that the plaintiffs sought assistance 
from either the Criminal Court or the Supreme 
Court to learn the identities of the individual 
officers before the statute of limitations had run 
... . Although the plaintiffs maintain that, due to a 
pending investigation by the NYPD's Internal 
Affairs Bureau, they did not learn the identities of 
the subject officers until the injured plaintiff's 
criminal trial, the plaintiffs' submissions failed to 
show that they diligently sought to gain access to 
the records contained in the file for the criminal 
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proceeding prior to the expiration of the statute of 
limitations. Holmes v City of New York, 2015 NY 
Slip Op 07819, 2nd Dept 10-28-15 

 
 

 NEGLIGENCE (LEFT TURN INTO 
DEFENDANT'S ON-COMING PATH, 

PROXIMATE CAUSE OF COLLISION)/LEFT 
TURN INTO DEFENDANT'S ON-COMIONG 

PATH (PROXIMATE CAUSE OF 
COLLISION)/COLLISION (LEFT TURN INTO 

DEFENDANT'S ON-COMING 
PATH)/PROXIMATE CAUSE (COLLISION, 

LEFT TURN INTO DEFENDANT'S ON-
COMING PATH)/VEHICLE AND TRAFFIC 

LAW (LEFT TURN INTO DEFENDANT'S ON-
COMING PATH) 

  
Question of Fact Whether Defendant's Speed Was a 
Factor in the Collision; Plaintiff's Making a Left Turn 
Crossing Into Defendant's On-Coming Path May Not, 
Therefore, Have Been the Sole Proximate Cause of 

the Collision 
  
The Second Department determined plaintiff had raised 
a question of fact whether defendant driver was 
comparatively at fault. Plaintiff was struck by defendant 
as she attempted to make a left turn and crossed into 
defendant's on-coming path: 
  

Pursuant to Vehicle and Traffic Law § 1141, the 
operator of a vehicle intending to turn left within 
an intersection must yield the right-of-way to any 
oncoming vehicle which is within the intersection 
or so close to it as to constitute an immediate 
hazard, and an operator of an oncoming vehicle 
with the right-of-way is entitled to assume that the 
opposing operator will yield in compliance with the 
traffic laws ... . However, " [a] driver who has the 
right-of-way has a duty to exercise reasonable 
care to avoid a collision with another vehicle 
already in the intersection'" ... , and that driver will 
not be entitled to summary judgment absent a 
demonstration that the sole proximate cause of 
the accident was the other driver's negligence ... . 

  
Here, the defendants established their prima facie 
entitlement to judgment as a matter of law by 
demonstrating that the plaintiff violated Vehicle 
and Traffic Law § 1141 when she made a left turn 
into the path of the defendants' vehicle, and that 
this violation was the sole proximate cause of the 
accident ... . However, the evidence the plaintiff 
submitted in opposition to the motion, including 
the affidavit of a nonparty eyewitness, raised a 
triable issue of fact as to whether the speed at 
which the defendant ... was traveling may have 

been a factor in the happening of the accident, 
and thus whether [defendant] was comparatively 
at fault ... . Galagotis v Armenti, 2015 NY Slip 
Op 08705, 2nd Dept 11-25-15 

 
  

 NEGLIGENCE (MUNICIPAL LAW, 
CREATION OF HAZARDOUS 

CONDITION)/MUNICIPAL LAW 
(NEGLIGENCE, CREATION OF 

HAZARDOUS CONDITION) 
  

Question of Fact Whether City Created Hazardous 
Condition 

  
The Second Department, reversing Supreme Court, 
determined there was a question of fact whether the city 
created the allegedly hazardous condition (an expansion 
joint cover plate on a bridge which was struck by 
plaintiff's bicycle): 
  

Generally, the issue of whether a dangerous or 
defective condition exists depends on the facts of 
each case and is a question of fact for the jury ... . 
In addition, "[a] municipality that has adopted a 
prior written notice law' cannot be held liable for a 
defect within the scope of the law absent the 
requisite written notice, unless an exception to the 
requirement applies" ... . The only recognized 
exceptions to the statutory prior written notice 
requirement involve situations in which the 
municipality created the defect or hazard through 
an affirmative act of negligence, or where a 
special use confers a benefit upon the 
municipality ... . 

  
Here, the City failed to establish, prima facie, that 
the subject metal expansion joint cover plate did 
not present a hazardous or defective condition ... . 
Although the plaintiff does not dispute that the 
City did not have prior written notice of the alleged 
hazardous or defective condition, a triable issue 
of fact exists as to whether the City created the 
alleged hazardous or defective condition ... . Oser 
v City of New York, 2015 NY Slip Op 08393, 
2nd Dept 11-18-15 

 
NEGLIGENCE (OPEN AND OBVIOUS 
CONDITION)/OPEN AND OBVIOUS 

CONDITION (SINGLE STEP) 
  

Single Step Was Open and Obvious 
  
The Second Department, reversing Supreme Court, 
determined defendant was entitled to summary judgment 
in a slip and fall case because the alleged defective 
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condition, a single step riser, was open and obvious and 
complied with building code requirements: 
  

The defendants established their prima facie 
entitlement to judgment as a matter of law by 
submitting evidence which demonstrated that the 
subject step complied with the relevant Building 
Code requirements and that it was open and 
obvious and not inherently dangerous ... . The 
burden then shifted to the plaintiff to defeat the 
defendants' motion with "proof demonstrating the 
existence of an issue of fact as to whether other 
circumstances prevailed which could lead the trier 
of fact to conclude that a dangerous condition 
existed which was a substantial cause of the 
[accident] resulting in the plaintiff['s] . . . injury" ... . 
Contrary to the Supreme Court's determination, 
the plaintiff failed to raise a triable issue of 
fact. Fishelson v Kramer Props., LLC, 2015 NY 
Slip Op 08380, 2nd Dept 11-18-15 

  
  

NEGLIGENCE (OPEN AND OBVIOUS 
CONDITION)/OPEN AND OBVIOUS 

CONDITION (HEIGHT DIFFERENTIAL 
BETWEEN WALKWAY AND BED OF 

DECORATIVE STONES) 
  

Height Differential Open and Obvious 
  
The Second Department, reversing Supreme Court, 
determined the condition which caused plaintiff to fall 
was open and obvious (nonactionable). Plaintiff tripped 
where there was a height differential between a bed of 
decorative stones and the abutting walkway: 
  

Here, the evidence submitted by the defendant in 
support of its motion, including photographs of the 
accident site, demonstrated, prima facie, that it 
was entitled to judgment as a matter of law. 
Contrary to the plaintiff's contention, the height 
differential between the cement walkway and the 
abutting bed of stones was open and obvious and 
not inherently dangerous ... . Mucciariello v A & 
D Hylan Blvd. Assoc., LLC, 2015 NY Slip Op 
08391, 2nd Dept 11-18-15 

 
 
 
 
 
 
 
 
 

NEGLIGENCE (PARENTS NOT LIABLE FOR 
ASSAULT BY INTOXICATED GUEST AT 

PARTY HOSTED BY 
DAUGHTER)/INTOXICATED GUEST, 

INJURIES CAUSED BY (PARENTS NOT 
LIABLE FOR ASSAULT AT PARTY HOSTED 

BY DAUGHTER) 
  

Criteria for Property Owner's Liability for an Assault 
by an Intoxicated Guest Explained 

  
The Second Department noted that the owners of 
property were not liable for injuries stemming an assault 
by an intoxicated guest at a party hosted by the property 
owners' daughter.  The property owners demonstrated 
they were out of town when the party was held and did 
not know their daughter held such parties: 
  

Under a theory of common-law negligence, a 
landowner may have responsibility for injuries 
caused by an intoxicated guest ..., although 
liability may be imposed only for injuries that 
occurred on a defendant's property, or in an area 
under the defendant's control, where the 
defendant had the opportunity to supervise the 
intoxicated guest and was reasonably aware of 
the need for such control ... . "Without the 
requisite awareness [of the risk or threat], there is 
no duty" ... . 

  
Here, the appellants established their prima facie 
entitlement to judgment as a matter of law 
dismissing the cause of action alleging common-
law negligence insofar as asserted against them. 
The evidence submitted in support of the 
appellants' motion demonstrated that they were 
out of town when the party took place at their 
home, that they had not authorized their daughter 
Monica to have a party, and that they were 
unaware of its occurrence. Moreover, the 
evidence demonstrated that they had no 
knowledge that, prior to the subject party, their 
daughter had thrown any parties while they were 
out of town at which individuals under the age of 
21 were drinking alcohol. Thus, the appellants 
had no opportunity to control [the 
assailant's] conduct, nor were they aware of the 
necessity therefor, both of which are prerequisites 
to imposing liability upon a landowner in these 
circumstances ... . Heyman v Harooni, 2015 NY 
Slip Op 07818, 2nd Dept 10-28-15 
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NEGLIGENCE (PLAINTIFF'S ACTS WERE 
SOLE PROXIMATE CAUSE OF 

INJURY)/PROXIMATE CAUSE (PLAINTIFF'S 
ACTS AS SOLE PROXIMATE CAUSE) 

  
  

Plaintiff-Pedestrian's Acts Constituted Sole 
Proximate Cause 

  
The Second Department determined defendants were 
entitled to summary judgment dismissing the complaint 
because plaintiff's acts constituted the sole proximate 
cause of his injuries.  Plaintiff stepped out between two 
cars in an attempt to cross the street: 
  

Under the circumstances presented here, the 
... defendants established their entitlement to 
judgment as a matter of law by demonstrating that 
the conduct of the plaintiff in crossing the street at 
a location other than at an intersection, while 
emerging from between stopped cars, was the 
sole proximate cause of the accident, and that 
[defendant] was free from fault despite the 
plaintiff's allegation that she failed to avoid a 
collision with the plaintiff ... . Balliet v North 
Amityville Fire Dept., 2015 NY Slip Op 07943, 
2nd Dept. 11-4-15 

 
  

NEGLIGENCE (PROXIMATE CAUSE, 
PLAINTIFF'S NEGLIGENCE WAS 

SUPERSEDING CAUSE AS A MATTER OF 
LAW)/PROXIMATE CAUSE (PLAINTIFF'S 

NEGLIGENCE WAS SUPERSEDING CAUSE 
AS A MATTER OF LAW) 

  
Plaintiff's Own Negligence Broke Any Causal Chain 

Between Defendant's Negligence and Plaintiff's 
Injury 

  
The Second Department determined that, under the 
facts, proximate cause could be determined as a matter 
of law and plaintiff's negligence was the superseding 
cause of his injury. When plaintiff was unable to access 
second floor offices defendant suggested that plaintiff go 
to the third floor and drop down to the second floor 
balcony. Plaintiff was injured doing so. The court held 
that plaintiff's own negligence broke any causal chain 
between the defendant's negligence and the injury: 
  

"Generally, it is for the trier of fact to determine 
the issue of proximate cause" ... . "However, the 
issue of proximate cause may be decided as a 
matter of law where only one conclusion may be 
drawn from the established facts" ... . 

  

Here, the evidence submitted by the 
... defendants in support of their motion 
established, prima facie, that the sole proximate 
cause of the accident was the injured plaintiff's 
negligence in dropping himself down from the 
third floor balcony to the terrace on the second 
floor. Even assuming the truth of the plaintiffs' 
allegations that the ... defendants were negligent 
and that [a defendant] suggested that the injured 
plaintiff try to gain entry to the second floor offices 
by climbing down from the third floor balcony, the 
injured plaintiff's reckless act of dropping down 
from a balcony to a terrace on the floor below 
broke any causal chain stemming from the Han 
defendants' alleged negligence, and was itself the 
superseding cause of the injured plaintiff's harm 
... . Sang Woon Lee v Il Mook Choi, 2015 NY 
Slip Op 07829, 2nd Dept 10-28-15 

  
  

NEGLIGENCE (SNOW AND ICE, 
DEFENDANT FAILED TO DEMONSTRATE IT 

DID NOT CREATE OR EXACERBATE THE 
CONDITION)/SLIP AND FALL (DEFENDANT 

FAILED TO DEMONSTRATE IT DID NOT 
CREATE OR EXACERBATE THE 

CONDITION) 
  

To Prevail on a Motion For Summary Judgment, 
Lessee Must Show Both (1) the Absence of a Statute 

or Ordinance Imposing Tort Liability for Failure to 
Remove Ice and Snow from a Sidewalk and (2) the 
Lessee Did Not Create or Exacerbate the Condition 

by Its Snow Removal Efforts 
  
The Second Department noted that defendant-lessee's 
motion for summary judgment in a sidewalk slip and fall 
case was properly denied. Although the lessee (Valley) 
demonstrated no statute or ordinance imposed a duty to 
remove snow and ice from the sidewalk, it did not 
demonstrate that it was free from negligence by showing 
it did not create or exacerbate the condition with snow 
removal efforts: 
  

The owner or lessee of property abutting a public 
sidewalk is under no duty to remove ice and snow 
that naturally accumulates upon the sidewalk 
unless a statute or ordinance specifically imposes 
tort liability for failing to do so'" ... . "In the 
absence of a statute or ordinance imposing tort 
liability on the lessee, it can be held liable only if 
it, or someone on its behalf, undertook snow and 
ice removal efforts which made the naturally-
occurring conditions more hazardous" ... .  
  
... Valley, as lessee, established that no statute or 
ordinance imposed tort liability on it. However 
... Valley failed to make a prima facie showing 
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that it was free from negligence. Valley did not 
show that it made no efforts to clear the sidewalk 
on the date of the injured plaintiff's accident or 
that any snow and ice removal efforts undertaken 
by it, or by persons on its behalf, did not 
exacerbate the hazardous condition which 
allegedly caused the injured plaintiff to fall ... 
. Bleich v Metropolitan Mgt., LLC, 2015 NY Slip 
Op 07808, 2nd Dept 10-28-15 

  
  

NEGLIGENCE (SCHOOL DISTRICT OWES 
NO SPECIAL DUTY TO ADULT 

EMPLOYEE)/MUNICIPAL LAW (SCHOOL 
DISTRICT OWES NO SPECIAL DUTY TO 

ADULT EMPLOYEE)/EDUCATION-SCHOOL 
LAW (SCHOOL DISTRICT OWES NO 

SPECIAL DUTY TO ADULT EMPLOYEE) 
  

No Special Duty Owed by School District to Adult 
Employees 

  
The Second Department affirmed the grant of summary 
judgment to defendant school district in a suit brought by 
a school bus driver injured by a student. Although the 
district owes a special duty to students, no such duty is 
owed to adult employees: 
  

"Liability for a claim that a municipality negligently 
exercised a governmental function turns upon the 
existence of a special duty to the injured person, 
in contrast to a general duty owed to the public'" 
... . While a school district owes a special duty to 
its students to adequately supervise them to 
prevent foreseeable injuries to fellow students, 
that duty does not extend to adults ... . Here, the 
defendant demonstrated its prima facie 
entitlement to judgment as a matter of law by 
establishing that it did not owe the injured plaintiff 
a special duty ... . Guerrieri v New York City 
Dept./Bd. of Educ., 2015 NY Slip Op 07816, 
2nd Dept 10-28-15 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

NEGLIGENCE (SIDEWALK MAINTENANCE, 
RESPONSIBILITIES IMPOSED BY 

LEASE)/SIDEWALK MAINTENANCE 
(RESPONSIBILITIES IMPOSED BY 

LEASE)/LANDLORD-TENANT (SIDEWALK 
MAINTENANCE IMPOSED BY 

LEASE)/LEASE (RESPONSIBILITY FOR 
SIDEWALK MAINTENANCE) 

  
Lease Made Tenant Responsible for Repair of the 

Sidewalk Defect at Issue; Landlord Entitled to 
Indemnification by Tenant 

  
The First Department determined the terms of a lease 
spelled out the landlord's (JCNYC's) and tenant's (Citi's) 
responsibilities for sidewalk maintenance in this slip and 
fall case. The plaintiff testified the sidewalk defect which 
caused her to fall had existed for ten years.  The lease 
obligated Citi (the prior owner of the building) to repair 
any defects in the sidewalk which arose before the term 
of the lease (which included the defect at issue). 
Therefore Citi was required to indemnify JCNYC for any 
loss resulting from the defect: 
  

Although the "Administrative Code of the City of 
New York § 7-210 imposes a nondelegable duty 
on the owner of the abutting premises to maintain 
and repair the sidewalk" ,,, , a "tenant may be 
held liable to the owner for damages resulting 
from a violation of . . . [a] lease, which imposed on 
the tenant the obligation to repair or replace the 
sidewalk in front of [the property]" ... . 

  
Here, section 10.1 of the lease required Citi to 
comply with "all Laws which shall be applicable to 
the Premises, or any part thereof, . . . including, 
without limitation, Laws requiring the sidewalk 
adjacent to the Premises to be kept clear of 
obstructions or hazards (e.g., snow)." That 
section also provided that Citi "shall, at its sole 
cost and expense, be responsible for curing any 
violations of Law applicable to the Premises that 
existed on or prior to the Term." This language 
obligated Citi to fix any defects in the sidewalk 
that existed on or prior to the beginning of the 
lease term, including the defect at issue 
here. Wahl v JCNYC, LLC, 2015 NY Slip Op 
08649, 1st Dept 11-24-15 
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NEGLIGENCE (TRIVIAL DEFECT, SLIP AND 
FALL)/TRIVIAL DEFECT (SLIP AND FALL) 

  
Sidewalk Dropoff Was a Trivial Defect 

  
The Third Department determined the sidewalk defect 
which allegedly caused plaintiff to fall was trivial and, 
therefore, not actionable: 
  

"An owner will not be liable . . . for negligent 
maintenance by reason of trivial defects on a 
walkway, not constituting a trap or nuisance, 
which may cause a pedestrian [to] merely 
stumble, stub his [or her] toes, or trip over a 
raised projection" ... . * * * 

  
There is no set point at which a height differential 
on a sidewalk will rise above the level of triviality 
and become a dangerous condition ... . Instead, 
"[w]hether a defect is so trivial to preclude liability 
depends on the particular facts of each case and 
requires consideration of such relevant factors as 
the dimensions of the alleged defect and the 
circumstances surrounding the injury" ... .  
  
... Photographs confirm that the sidewalk dropped 
off in the area where claimant fell, which the 
former grounds manager at the university 
suggested may have been due to a layer of 
asphalt "hav[ing] peeled away in that section." No 
complaints had been made about the dropoff, 
however, and neither the groundskeeper who 
cared for the area nor the grounds manager 
recalled noticing it before claimant was injured. 
There were also no actual measurements of the 
depth of the dropoff, and the grounds manager 
reviewed photographs of the condition and opined 
that the depth was "much less" than the two 
inches that claimant believed it to be. Our review 
of those photographs leads us to agree with the 
assessment of the grounds manager that the 
dropoff was a minimal one. Thus, the facts and 
circumstances established at trial support the 
determination of the Court of Claims that the 
dropoff was simply too trivial to be actionable ... 
. Medina v State of New York, 2015 NY Slip Op 
08019, 3rd Dept 11-5-15 

 
 
 
 
 
 
 
 
 
 

PARTNERSHIP LAW 
 

PARTNERSHIP LAW (STATUTE OF 
LIMITATIONS, PARTNERSHIP 

DISTRIBUTIONS)/PARTNERSHIP 
DISTRIBUTIONS (STATUTE OF 

LIMITATIONS)/DEBTOR CREDITOR LAW 
(PARTNERSHIP DISTRIBUTIONS) 

  
Plaintiff Judgment-Creditor's Action Under the 

Debtor Creditor Law to Recover Payment Made to a 
Limited Partner Time-Barred by Three-Year Statute 

of Limitations in the Revised Limited Partnership Act 
(RPLA) 

  
In a detailed and fact-specified full-fledged opinion by 
Justice Acosta, in an action under the Debtor and 
Creditor Law (DCL), the First Department, determined 
plaintiff, a judgment creditor with an unpaid judgment 
against a partnership, could not reach a $425,000 
payment made by the partnership to a limited partner. 
The court held the payment was not fraudulent, 
constituted a partnership distribution, and was subject to 
the three-year statute of limitations in the Revised 
Limited Partnership Act (RPLA), not the six-year statute 
of limitations in the Debtor and Creditor Law (DCL). 
Therefore, plaintiff's action seeking the recover the 
payment was time-barred; 

  
RLPA (Partnership Law) § 121-607 prohibits 
limited partnerships from making distributions "to 
a partner to the extent that, at the time of the 
distribution, after giving effect to the distribution, 
all liabilities of the limited partnership. . . exceed 
the fair market value of the assets of the limited 
partnership" (Partnership Law § 121-607[a]) ... . A 
limited partner who knowingly receives a 
prohibited distribution is liable to the partnership 
in the amount of the distribution (§ 121-607[b]). 
However, "a limited partner who receives a 
wrongful distribution . . . shall have no liability 
under this article or other applicable law for the 
amount of the distribution after the expiration of 
three years from the date of the distribution" (§ 
121-607[c]). ... [T]he Limited Liability Company 
Law (LLCL) contains a similar limitation on 
distributions to members (LLCL §§ 102[i], 
508[a]). Peckar & Abramson, P.C. v Lyford 
Holdings, Ltd., 2015 NY Slip Op 08363, 1st 
Dept 11-17-15 
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PRIVATE NUISANCE 
 

PRIVATE NUISANCE (INSTALLATION OF 
FENCE AND METAL POSTS ACROSS 

FROM PLAINTIFF'S DRIVEWAY)/TRESPASS 
(DISCHARGE OF WATER ON PLAINTIFF'S 

LAND) 
  

Question of Fact Whether Erection of Fence and 
Metal Poles on Defendants' Land Created a Private 

Nuisance by Interfering with Plaintiff's Use of 
Plaintiff's Land 

  
The Third Department determined there were questions 
of fact about whether defendants had created a private 
nuisance by erecting a fence and metal poles across 
from plaintiff's driveway (on defendants' land) and 
committed trespass by the discharge of water on 
plaintiff's land. Plaintiff alleged that the fence and metal 
poles interfered with use of plaintiff's driveway by large 
vehicles (necessary for the operation of plaintiff's farm): 
  

... [A] private nuisance claim does not require an 
actual intrusion upon property by the tortfeasor 
and may be "established by proof of intentional 
action or inaction that substantially and 
unreasonably interferes with other people's use 
and enjoyment of their property" ... . "The issue of 
whether a use constitutes a private nuisance 
ordinarily turns on questions of fact" and, in light 
of the above evidence, which reveals material 
questions of fact, we find that defendants have 
not made out a prima facie case for summary 
judgment ... . The evidence, in any event, reveals 
material questions of fact as to whether 
defendants "knew or should have known that 
[they were substantially and unreasonably] 
interfering with plaintiff's interest in the use and 
enjoyment of plaintiff's property" ... . Pilatich v 
Town of New Baltimore, 2015 NY Slip Op 
08678, 3rd Dept 11-25-15 

 
 
 
 
 
 
 
 
 
 
 
 
 

REAL ESTATE 
 

REAL ESTATE (PURCHASE CONTRACT, 
INSECT DAMAGE AND MOLD)/CONTRACT 

LAW (REAL ESTATE, INSECT DAMAGE 
AND MOLD)/CAVEAT EMPTOR (REAL 

ESTATE PURCHASE CONTRACT, INSECT 
DAMAGE AND MOLD)/FRAUDULENT 

MISREPRESENTATION (REAL ESTATE, 
INSECT DAMAGE AND 

MOLD)/FRAUDULENT CONCEALMENT 
(REAL ESTATE, INSECT DAMAGE AND 

MOLD) 
  
Fraud Allegations In Connection With a Real Estate 

Sale Must Be Analyzed within the Doctrine of Caveat 
Emptor 

  
The Second Department, reversing Supreme Court, 
determined plaintiffs' complaint alleging fraudulent 
misrepresentation and fraudulent concealment in 
connection with a real estate purchase should have 
been dismissed. It was alleged the defendant made 
misrepresentations re: termite damage and mold. The 
court explained that allegations of fraud in a real estate 
transaction must be analyzed within the doctrine of 
caveat emptor. Here the plaintiffs were aware that the 
house had been treated for wood destroying insects, an 
inspection report had been issued, and plaintiffs had 
conducted their own inspection. The defendant made no 
representations on which plaintiffs relied and did not 
actively conceal the condition of the property or thwart 
plaintiffs' efforts to discover damage: 
  

"In an action to recover damages for fraud, the 
plaintiff must prove a misrepresentation or a 
material omission of fact which was false and 
known to be false by defendant, made for the 
purpose of inducing the other party to rely upon it, 
justifiable reliance of the other party on the 
misrepresentation or material omission, and 
injury" ...  . However, in the context of real estate 
transactions, a claim of fraudulent 
misrepresentation must be analyzed within the 
doctrine of caveat emptor. " New York adheres to 
the doctrine of caveat emptor and imposes no 
duty on the seller or the seller's agent to disclose 
any information concerning the premises when 
the parties deal at arm's length, unless there is 
some conduct on the part of the seller or the 
seller's agent which constitutes active 
concealment'" ... . "If however, some conduct (i.e., 
more than mere silence) on the part of the seller 
rises to the level of active concealment, a seller 
may have a duty to disclose information 
concerning the property" ... . * * * 
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" To maintain a cause of action to recover 
damages for active concealment, the plaintiff 
must show, in effect, that the seller or the seller's 
agents thwarted the plaintiff's efforts to fulfill his 
[or her] responsibilities fixed by the doctrine of 
caveat emptor'" ... . Here, the defendant showed, 
prima facie, that she did not thwart the plaintiffs' 
efforts to discover any termite or mold damage. 
Indeed, the plaintiffs conducted an inspection of 
the property for the purpose of determining if 
there were wood destroying insects, and they 
themselves saw some evidence that the property 
had been treated for insect activity during their 
... visit, but undertook no further investigation ... . 
The mere fact that the defendant undertook 
previous repair work on the house is not 
tantamount to concealment of a defective 
condition.  Hecker v Paschke, 2015 NY Slip Op 
08385, 2nd Dept 11-18-15 

 
 
 

REAL PROPERTY 
 

REAL PROPERTY (ADVERSE POSSESSION 
CRITERIA IN 2002)/ADVERSE POSSESSION 

(CRITERIA IN 2002) 
  

Pre-2008 Criteria for Adverse Possession Explained 
  
Applying the law of adverse possession as it was in 
2002 (the legislature changed the law in 2008), the 
Second Department determined plaintiffs had 
demonstrated they acquired land enclosed by a fence by 
adverse possession: 
  

In 2008, the Legislature enacted changes to the 
adverse possession statutes ... . Here, however, 
since title to the disputed property allegedly 
vested in the plaintiffs by adverse possession in 
2002 at the latest, the law in effect prior to the 
amendments is applicable ... . Accordingly, the 
plaintiffs were required to demonstrate that their 
possession was "(1) hostile and under a claim of 
right, (2) actual, (3) open and notorious, (4) 
exclusive, and (5) continuous for the statutory 
period of 10 years" ... . Additionally, under the 
former version of RPAPL 522 that was in effect at 
the relevant time, the plaintiffs were required to 
establish that the disputed area was either 
"usually cultivated or improved" or "protected by a 
substantial inclosure" ... . "Since adverse 
possession is disfavored as a means of gaining 
title to land, all elements of an adverse 
possession claim must be proved by clear and 
convincing evidence" ... . 

  

Here, the plaintiffs demonstrated their prima facie 
entitlement to judgment as a matter of law 
declaring that they were the owners of the 
disputed property by adverse possession. They 
submitted evidence that the disputed property had 
been enclosed by fencing since at least 1992, and 
that both the plaintiffs and their predecessor in 
interest cultivated and maintained the lawn on 
their side of the fence until 2010, while the 
property on the defendant's side of the fence was 
wooded and remained uncultivated. Warren v 
Carreras, 2015 NY Slip Op 07967, 2nd Dept 11-
4-15 

 

 
REAL PROPERTY LAW (BONA FIDE 

PURCHASER)/MORTGAGE (UNRECORDED, 
BONA FIDE PURCHASER)/FORECLOSURE 
(UNRECORDED MORTGAGE, BONA FIDE 
PURCHASER)/BONA FIDE PURCHASER 

(UNRECORDED MORTGAGE) 
  

Current Owner of Property May Have a Defense to 
the Foreclosure Action If She Can Show She 

Purchased the Property from a Bona Fide Purchaser, 
Even Though the Mortgage Was Recorded at the 

Time of Her Purchase 
  
The intervenor in this mortgage foreclosure action 
purchased the property after the mortgage in question 
was recorded. However, the owner from whom 
intervenor purchased the property was a bona fide 
purchaser who bought the property without notice of the 
mortgage, (which had not yet been recorded). The 
Second Department determined the intervenor has a 
potentially meritorious defense to the foreclosure action 
if she can show she obtained good title from a bona fide 
purchaser: 
  

"[T]he lien of a mortgage is extinguished upon the 
sale of the real property affected thereby unless 
the purchaser has knowledge, either actual or 
constructive, of the existence of the mortgage" ... . 
"The New York Recording Act (Real Property Law 
§ 290 et seq.) protects a good faith purchaser for 
value from a prior unrecorded interest in real 
property provided, inter alia, that the subsequent 
purchaser's interest is the first to be duly 
recorded" ... . 

  
The intervenor is correct that she has a potentially 
meritorious defense to this action, despite the fact 
that the plaintiff's mortgage was recorded before 
the deed conveying the property to her was 
recorded, if she can establish that [prior 
owners] were bona fide purchasers for value who 
did not have notice of the plaintiff's mortgage 
when the property was conveyed to them ... . This 
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is because a bona fide purchaser for value who 
acquires title without notice of an unrecorded and 
unsatisfied mortgage is then able to confer good 
title to a third party, notwithstanding the fact that 
the third party has notice of facts which would 
have prevented him or her from acquiring good 
title from the original grantor ... . To not allow the 
bona fide purchaser for value who acquires title 
without notice of an unrecorded and unsatisfied 
mortgage to convey good title would be to prevent 
him or her from being able to sell the property ... 
. Wachovia Bank, N.A. v Swenton, 2015 NY 
Slip Op 08728, 2nd Dept 11-25-15 

 
 

REAL PROPERTY (CONSTRUCTIVE 
TRUST)/CONSTRUCTIVE TRUST (REAL 

PROPERTY)/TRUSTS AND ESTATES 
(CONSTRUCTIVE TRUST, REAL 

PROPERTY) 
  

Constructive Trust Properly Imposed on Real 
Property, Criteria Explained 

  
The Second Department determined the defendant 
(Chen) was entitled to impose a constructive trust on 
real property for which she contributed money. The court 
explained the criteria: 
  

"Generally, a constructive trust may be imposed 
when property has been acquired in such 
circumstances that the holder of the legal title 
may not in good conscience retain the beneficial 
interest'" ... . "The elements of a constructive trust 
are (1) a fiduciary or confidential relationship; (2) 
an express or implied promise; (3) a transfer in 
reliance on the promise; and (4) unjust 
enrichment" ... . While these factors are useful in 
many cases, the constructive trust doctrine is not 
rigidly limited ... . Thus, although the elements of 
a constructive trust must be proved by clear and 
convincing evidence ..., "[t]he constructive trust 
doctrine is given broad scope to respond to all 
human implications of a transaction in order to 
give expression to the conscience of equity and to 
satisfy the demands of justice" ... . 

  
Here, the Supreme Court properly awarded 
judgment in favor of the defendant Al Ming Chen 
on her counterclaim to impose a constructive trust 
on the subject real property. Contrary to the 
plaintiff's contention, Chen offered evidence 
satisfying the elements generally needed for the 
imposition of a constructive trust. The plaintiff's 
contention that Chen never had any interest in the 
subject property, and therefore is not entitled to 
the imposition of a constructive trust, is without 
merit. Chen showed that she contributed money 
for the purchase of the subject property and for 

paying down the mortgage in reliance on an 
implied promise by the plaintiff that she shared an 
interest in the property ... . Moreover, Chen 
demonstrated that a constructive trust is 
necessary in this case to satisfy the demands of 
justice ... . Liu v Chen, 2015 NY Slip Op 08152, 
2nd Dept 11-12-15 

 
 

REAL PROPERTY (REFORMATION OF 
DEED, SCRIVENER'S ERROR, STATUTE OF 

LIMITATIONS)/DEEDS (REFORMATION, 
SCRIVENER'S ERROR, STATUTE OF 

LIMITATIONS)/REFORMATION (DEED, 
SCRIVENER'S ERROR, STATUTE OF 

LIMITATIONS) 
  

Six-Year Statute of Limitations for Reformation of 
Deed Exceeded, No Evidence the Exception to the 

Statute Applied 
  
The Second Department determined the action to reform 
a deed (correction of alleged scrivener's error) was time-
barred. The six-year statute was exceeded and there 
was no proof the exception to the six-year statute 
applied: 
  

A cause of action seeking reformation of an 
instrument on the ground of mistake, including an 
alleged scrivener's error, is governed by the six-
year statute of limitations pursuant to CPLR 
213(6), which begins to run on the date the 
mistake was made ... . However, "a well-
recognized exception exists as to one who is in 
possession of real property under an instrument 
of title,' whereby the statute of limitations never 
begins to run against his [or her] right to reform 
that instrument until he [or she] has notice of a 
claim adverse to his [or hers] under the 
instrument, or until his [or her] possession is 
otherwise disturbed'" ... . 

  
Here, the defendants established their prima facie 
entitlement to judgment as a matter of law by 
demonstrating that the alleged scrivener's error 
occurred on August 8, 2005, and that the plaintiff 
did not commence this action until February 2013, 
more than six years after the alleged mistake ... . 
In opposition, the plaintiff failed to raise a question 
of fact as to the applicability of the exception to 
the statute of limitations based on his alleged 
"possession of real property under an instrument 
of title" ... . The plaintiff failed to submit any 
evidence with respect to whether or when he was 
in possession of the subject property. Lopez v 
Lopez, 2015 NY Slip Op 08389, 2nd Dept 11-18-
15 
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REAL PROPERTY TAX LAW 
 

 
REAL PROPERTY TAX LAW (ASSESSMENT 
OF LAND VALUE)/ASSESSMENT OF LAND 
VALUE (REAL PROPERTY TAX LAW)/TAX 

CERTIORARI PROCEEDING (ASSESSMENT 
OF LAND VALUE) 

  
Criteria for Determining If Land Is Overvalued 

Explained 

  
In finding that petitioner did not meet its burden of 
demonstrating the tax assessor overvalued 
petitioner's land, the Second Department explained the 
analytical criteria: 
  

"In an RPTL article 7 tax certiorari proceeding, a 
rebuttable presumption of validity attaches to the 
valuation of property made by the taxing authority. 
Consequently, a taxpayer challenging the 
accuracy of an assessment bears the initial 
burden of coming forward with substantial 
evidence that the property was overvalued by the 
assessor. In the context of tax assessment cases, 
. . . the substantial evidence standard requires the 
taxpayer to demonstrate the existence of a valid 
and credible dispute regarding valuation. If the 
taxpayer satisfies this threshold burden, the 
presumption disappears and the court must weigh 
the entire record, including evidence of claimed 
deficiencies in the assessment, to determine 
whether petitioner has established by a 
preponderance of the evidence that its property 
has been overvalued" ... . 

  
Here, while the petitioner's submissions were 
sufficient to demonstrate a "valid and credible 
dispute regarding valuation" of the properties in 
the relevant years ..., they were insufficient to 
meet the petitioner's burden to show that the 
properties were overvalued by the 
respondent. Matter of Peaceful Val. Land 
Stewardship, LLC v Johnson, 2015 NY Slip Op 
07846, 2nd Dept 10-28-15 
  

  
 
 
 
 
 
 
 
 
  
 

TRUSTS AND ESTATES 
 

 
TRUSTS AND ESTATES (PROMISE MADE 

IN REVOKED WILL 
ENFORCEABLE)/STATUTE OF FRAUDS 

(PROMISE MADE IN REVOKED WILL 
ENFORCEABLE)/PROMISSORY ESTOPPEL 

(PROMISE MADE IN REVOKED WILL 
ENFORCEABLE) 

  
Oral Promise to Which Statute of Frauds Applied 

Enforceable; Doctrine of Promissory Estoppel 
Applied as an Exception to the Statute of Frauds 

  
The Third Department determined a promise 
memorialized in a revoked will was enforceable. 
Decedent owned rental property. In return for 
his grandsons (the petitioners) assuming responsibility 
for the property, decedent deeded the property to his 
grandsons, reserving a life estate for himself. Decedent 
assured his grandsons that upon his death the mortgage 
on the property would be paid off, and a provision to do 
so was put in his will. That will was revoked by a 
subsequent will which was silent on the mortgage payoff. 
The grandsons sought to have the mortgage paid off 
from the estate and the executor denied payment. The 
majority ruled that the statute of frauds applied to the 
oral promise to payoff the mortgage and the doctrine of 
promissory estoppel applied as an exception to the 
statute of frauds. Two dissenting justices disagreed and 
would have held that the statute of frauds precluded 
enforcement of the oral promise: 
  

  
[The executor] points out that "a contract to make 
a testamentary provision . . . must be in writing 
and subscribed by the party to be charged with its 
performance" ... . She argues that decedent never 
gave up his right to revoke the provision of the 
2006 will regarding the satisfaction of the 
mortgage in writing, and that his oral commitment 
to do so runs afoul of the statute of frauds. 
Inasmuch as neither the 2006 will nor any other 
written document makes that promise explicit, we 
agree ... . Therefore, petitioners were obliged to 
bring this case within an exception to the statute 
of frauds, "such as an admission by the other 
party to the essential terms and actual existence 
of the oral contract or waiver or estoppel" ... . 
  
Petitioners invoked the doctrine of promissory 
estoppel in order to do so, which requires "(1) a 
clear and unambiguous promise, (2) reasonable 
and foreseeable reliance by the party to whom the 
promise is made, and (3) an injury sustained in 
reliance on the promise" ... . It suffices to say that, 
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given the undisputed facts regarding the 
arrangement between petitioners and decedent, 
those elements were established. 
  
A more troubling issue arises because promissory 
estoppel is generally unavailable to bar a statute 
of frauds defense ... . As such, petitioners were 
further obliged to show that this case fell within 
the limited set of circumstances that would permit 
the doctrine to be applied ... . Petitioners 
endeavor to do so by arguing that "it would be 
unconscionable to invoke the [s]tatute of [f]rauds 
to bar [their] claim" ... . * * * 
  
... [A]n application of the statute of frauds would 
wreak an unconscionable result in this case, and 
Surrogate's Court properly estopped respondent 
from invoking the defense. Matter of Hennel 
(Hennel), 2015 NY Slip Op 08670, 3rd Dept 11-
25-15 
  

 
TRUSTS AND ESTATES (TRUSTEE'S 

INVESTMENTS)/INVESTMENT CRITERIA 
(TRUSTEE'S) 

  
Trustee Was Not Negligent In Its Management of 

Three Trusts; Surrogate's Court's Findings Reversed 
  
Reversing Surrogate's Court, the Fourth Department 
determined the trustee of three trusts initially funded by 
Kodak stock was not negligent in its management of the 
trusts. The Fourth Department analyzed each trust using 
the relevant investment standards: 

  
We conclude that the Surrogate erred in 
sustaining the objections to the three accounts 
because objectants failed to sustain their burden 
of proving that petitioner failed to diversify the 
trusts prudently within a reasonable time, and 
also failed to establish a reasonable date from 
which a surcharge could be calculated. As we 
explained in Knox (98 AD3d at 308-309), 
petitioner was subject to three separate standards 
of care as trustee: "[f]rom [1966] until 1970, the 
standard was the common-law rule, which 
provided that the trustee is bound to employ such 
diligence and such prudence in the care and 
management, as in general, prudent [persons] of 
discretion and intelligence in such matters, 
employ in their own like affairs' . . . From 1970 to 
1995, the standard of care was the prudent 
person rule established in EPTL 11-2.2 (a) (1), 
which provided that [a] fiduciary holding funds for 
investment may invest the same in such 
securities as would be acquired by prudent 
[persons] of discretion and intelligence in such 
matters who are seeking a reasonable income 
and preservation of their capital' . . . Effective, 

January 1, 1995, the Prudent Investor Act (EPTL 
11-2.3 [L 1994, ch 609, § 1]) created a new 
standard of care by providing that [a] trustee shall 
exercise reasonable care, skill and caution to 
make and implement investment and 
management decisions as a prudent investor 
would for the entire portfolio, taking into account 
the purposes and terms and provisions of the 
governing instrument' (EPTL 11-2.3 [b] [2]). The 
statute lists various elements of the prudent 
investor standard, including: pursuing an overall 
investment strategy; considering numerous 
factors pertaining to the overall portfolio including, 
e.g., general economic conditions; and 
diversifying assets (see EPTL 11-2.3 [b] [3] [A]-
[C])." Notably, the "Prudent Investor Act requires 
a trustee to diversify assets unless the trustee 
reasonably determines that it is in the interests of 
the beneficiaries not to diversify' " (Janes, 90 
NY2d at 49 n, quoting EPTL 11-2.3 [b] [3] [C]; see 
Knox, 98 AD3d at 310). Matter of Jp Morgan 
Chase Bank, N.A., 2015 NY Slip Op 08533, 4th 
Dept 11-20-15 

 

 
UNEMPLOYMENT INSURANCE 

  
 

UNEMPLOYMENT INSURANCE 
(ABSENTEEISM DUE TO 

DIABETES)/ADMINISTRATIVE LAW (ROLE 
OF COURTS IN REVIEWING 

ADMINISTRATIVE DETERMINATION) 
  

Finding that Claimant's Absenteeism Was Not 
Disqualifying Misconduct Was Supported by 

Substantial Evidence; Courts' Review Powers in this 
Context Explained 

  
The Third Department determined the board's finding 
that claimant's absenteeism did not amount to 
disqualifying misconduct (because it was related to his 
diabetes) was supported by substantial evidence. The 
court also explained its review powers in this context: 
  

While continued absenteeism, despite previous 
warnings, may rise to the level of misconduct 
disqualifying an employee from receiving 
unemployment insurance benefits ..., "termination 
of employment attributable to symptoms of a 
diagnosed medical condition will not constitute 
disqualifying misconduct"... .  Whether an 
absence is justified so as to remove it from 
disqualifying misconduct is a factual question for 
the Board to resolve, and its resolution of this 
issue will not be disturbed if supported by 
substantial evidence ... . 
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Here, claimant testified that he suffers from type 1 
diabetes and that he experienced a diabetic 
episode, consisting of shakiness, nausea and 
headaches, that caused his absence on August 8, 
2013. He submitted medical documentation 
confirming his diabetic condition and indicating 
that it is being treated but has been "difficult to 
control." Although the employer was aware that 
he was a diabetic, claimant admittedly failed to 
inform his superiors that he was experiencing 
health problems related to his diabetes or that this 
was the cause of his August 8, 2013 absence. 
The Board, as the final arbiter of factual issues 
and credibility, was free to credit claimant's 
testimony concerning the reason for his absence 
and was not bound by the contrary conclusion 
reached by the ALJ ... . Pursuant to our limited 
review, "this Court may not weigh conflicting 
evidence or substitute its own judgment, and if, as 
here, the findings turn on the credibility of 
witnesses, we may not substitute our perceptions 
for those of the agency" ... . Under these 
circumstances, substantial evidence supports the 
Board's determination that claimant's loss of 
employment was not due to disqualifying 
misconduct ... . Matter of Suchocki (St. 
Joseph's R.C. Church--Commissioner of 
Labor), 2015 NY Slip Op 07899, 3rd Dept 10-29-
15 

  
  

UNEMPLOYMENT INSURANCE (CLAIMANT 
WHO QUIT TO CARE FOR CHILD WAS NOT 

AVAILABLE FOR WORK)/LABOR LAW 
(PARENT WHO MUST CARE FOR CHILD IS 

NOT AVAILABLE FOR WORK FOR 
PURPOSES OF UNEMPLOYMENT 

INSURANCE BENEFITS) 
  

Claimant Who Cannot Afford Child Care Is 
Unavailable for Work and Is Not Entitled to 

Unemployment Insurance Benefits 
  
The Third Department determined the claimant, who 
stopped working to care for her child, was not "available 
for work" under the Labor Law and was not, therefore, 
entitled to unemployment insurance benefits: 
  

Pursuant to Labor Law § 591 (2), a claimant will 
not be deemed eligible to receive unemployment 
insurance benefits if he or she is "not ready, 
willing and able to work in his [or her] usual 
employment or in any other for which he [or she] 
is reasonably fitted by training and experience." A 
claimant who is unable to work due to the lack of 
child-care arrangements may be considered to be 
unavailable for work for purposes of receiving 

unemployment insurance benefits ... . Here, it is 
undisputed that claimant left her job to care for 
her son and she testified that, after she did so, 
her mother-in-law moved away and her husband 
took a job with long hours that precluded her from 
relying upon them for childcare. She further stated 
that she could not afford to put her son in day 
care and that he could not be placed in a Head 
Start program until he was three years old. In 
view of the foregoing, substantial evidence 
supports the Board's finding that claimant was 
ineligible to receive benefits because she was 
unavailable for work. Matter of Peek 
(Commissioner of Labor), 2015 NY Slip Op 
08029, 3rd Dept 11-5-15 

  
  

UNEMPLOYMENT INSURANCE (COLLEGE 
TEACHING, REASONABLE ASSURANCE 

OF CONTINUED EMPLOYMENT) 
  

Instructor at Community College Entitled to 
Unemployment Benefits, No Reasonable Assurance 

of Continued Employment 

  
The Third Department determined claimant, an adjunct 
instructor at a community college, was properly awarded 
unemployment insurance benefits because he did not 
receive reasonable assurance of continued employment 
during the following term: 
  

Labor Law § 590 (10) precludes a professional 
employed by an educational institution from 
receiving unemployment insurance benefits 
during the period between two successive 
academic terms if the educational institution has 
provided the professional with a reasonable 
assurance of continued employment ... . A 
"reasonable assurance," in turn, is a 
representation by the educational institution "that 
substantially the same economic terms and 
conditions will continue to apply to the extent that 
the claimant will receive at least 90% of the 
earnings received during the first academic 
period" ... . This is a factual question for the Board 
to resolve and its determination in this regard will 
be upheld if supported by substantial evidence 
... . 

  
Here, although the department chair mentioned 
that claimant could teach potentially four courses 
during the spring 2014 semester, which exceeded 
the number that he taught during the fall 2013 
semester, this was never confirmed during any 
subsequent conversations nor in the letter sent to 
claimant. Significantly, the letter did not specify 
the details of the spring 2014 semester teaching 
assignment and conditioned claimant's further 
employment upon "enrollment and/or budget 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07899.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07899.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07899.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07899.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08029.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08029.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_08029.htm


 

 64 

constraints." In cases where educational 
institutions have failed to set forth the terms or 
conditions of continued employment or have 
made such employment contingent upon certain 
conditions, courts have found that a reasonable 
assurance was lacking ... . Matter of Upham 
(Dutchess Community Coll.--Commissioner of 
Labor), 2015 NY Slip Op 07898, 3rd Dept 10-29-
15 

  
  

UNEMPLOYMENT INSURANCE (COPY 
WRITER AND EDITOR WAS AN EMPLOYEE) 

  
Copy Writer and Editor Was an Employee 

  
The Third Department determined claimant copy writer 
and editor was an employee of Fox Mobile Distribution 
and was therefore entitled to unemployment insurance 
benefits: 
  

Here, the record contains substantial evidence 
that Fox exercised the requisite control over 
claimant's work product to establish her status as 
its employee. Claimant was paid at a set hourly 
wage, entitled to reimbursement for approved 
travel and expenses and provided a cellular 
phone to test Fox's products ... . The project team 
leaders — who were employees — educated her 
regarding the product, delegated specific writing 
or editing tasks, provided direction and set 
completion deadlines. Claimant regularly 
reviewed her work progress with the project 
manager, received ongoing feedback and made 
necessary revisions and adjustments ... . She was 
also required to come to Fox's office for meetings 
and reviews of her copy. The fact that the parties' 
agreement designated claimant as a contractor is 
not dispositive ... . Matter of Eckert (Fox Mobile 
Distrib. LLC--Commissioner of Labor), 2015 
NY Slip Op 08489, 3rd Dept 11-19-15 

 
 

UNEMPLOYMENT INSURANCE 
(DISQUALIFYING 

MISCONDUCT)/EDUCATION-SCHOOL LAW 
(UNEMPLOYMENT INSURANCE, 

DISQUALIFYING MISCONDUCT BY 
TEACHER) 

  
Teacher Guilty of Disqualifying Misconduct, Not 
Eligible for Unemployment Insurance Benefits 

  
The Third Department, reversing the Unemployment 
Insurance Appeal Board, found that a teacher (who had 
been suspended as a disciplinary measure) committed 
disqualifying misconduct and was therefore not eligible 
for unemployment insurance benefits: 

  
... [C]laimant here was found to have committed 
numerous instances of improper, immoral and 
insubordinate behavior, as well as conduct 
unbecoming a teacher. He was specifically found 
to have made inappropriate, demeaning and 
sarcastic comments to students, to have sent 
unprofessional emails to staff and parents, and to 
have violated the employer's policies and 
procedures governing the treatment of students, 
parents and fellow employees. A notable example 
of his cavalier treatment of students was an 
incident wherein he improperly confiscated a 
student's cell phone and impersonated that 
student in order to learn what another student 
thought of his teaching abilities. Claimant further 
disregarded the employer's policy regarding the 
use of multimedia tools in the classroom, despite 
having previously discussed that policy with 
administrators, and elected to show a violent 
movie to his students without obtaining parental 
consent to do so. 

  
An employee's actions that are contrary to 
established policies and that have a detrimental 
effect upon the employer's interests have been 
found to constitute disqualifying misconduct 
... and unprofessional behavior that is detrimental 
to the interests of the employer ... . The Hearing 
Officer found that claimant repeatedly engaged in 
that type of behavior and, under the 
circumstances presented by this case, the 
decision of the Board that his behavior reflected 
nothing more than "poor judgment . . . is 
erroneous and is not supported by substantial 
evidence" ... . Matter of Brown (Commissioner 
of Labor), 2015 NY Slip Op 08679, 3rd Dept 11-
25-15 

  
 

UNEMPLOYMENT INSURANCE (DRIVERS 
ARE EMPLOYEES) 

  
Drivers Using Their Own Vehicles to Transport 

Medical Specimens Are Employees 
  
The Third Department determined claimants, drivers 
using their own vehicles to transport medical specimens, 
were employees entitled to unemployment insurance 
benefits: 
  

The record demonstrates that Medifleet 
advertised for drivers, required the drivers to sign 
a standard contract, provided orientation and 
training, ensured that safety standards were 
followed, established delivery routes and supplied 
drivers with daily manifests. Drivers were required 
to wear photo identification and uniforms 
reflecting Medifleet's logo, to purchase or lease 
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specific scanners that allowed Medifleet to track 
their location and movement and to call in when 
their deliveries were complete. Medifleet would 
call the drivers directly if they were not on 
schedule or not in a proper location. Medifleet 
collected payment from clients, handled client 
complaints and would send another driver to 
collect the specimen in the event that the driver 
was unable to do so by the client's deadline. The 
drivers were required to accept additional 
unscheduled deliveries assigned by Medifleet and 
could not use substitute drivers. Considering this 
evidence, the Board's finding of an employer-
employee relationship between claimants and 
Medifleet is supported by substantial evidence ... 
. Matter of Mitchum (Commissioner of 
Labor), 2015 NY Slip Op 08682, 3rd Dept 11-25-
15 

  
 
 

 UNEMPLOYMENT INSURANCE (MASSAGE 
THERAPIST WAS EMPLOYEE) 

  
Massage Therapist Was Employee 

  
The Third Department determined claimant massage 
therapist was an employee of Addison Street Spa and 
was therefore entitled to unemployment insurance 
benefits: 
  

Here, there is evidence in the record that Addison 
set the prices for the massages and the 
percentage of which claimant was paid, 
scheduled its clients pursuant to claimant's 
weekly schedule, collected the fees from the 
clients and fielded any complaints. Addison 
required claimant to sign an agreement that she 
would not solicit, divert or take away any of 
Addison's clients during the term of the 
agreement and for one year after claimant 
stopped providing massages at the spa. Addison 
provided the room, equipment and supplies and 
required claimant to arrive 30 minutes before the 
scheduled massage time and to maintain 
professional attire... . Matter of Fatone (Addison 
St. Spa, LLC--Commissioner of Labor), 2015 
NY Slip Op 08488, 3rd Dept 11-19-15 

  
   

UNEMPLOYMENT INSURANCE (MUSICIAN 
WAS EMPLOYEE) 

  
Musician Was Employee 

  
The Third Department determined claimant, a musician 
who accompanied the Young People's Chorus of New 

York (YPCNY) was an employee of YPCNY and 
therefore was entitled to unemployment benefits: 
  

Here, YPCNY provided claimant with the date, 
time and place for the concerts, the rehearsal 
times and the music to be performed. Claimant 
was paid a set rate of between $250 and $600 
per concert and YPCNY paid his travel expenses. 
YPCNY would inform claimant of the required 
dress code for the concerts and claimant was 
required to inform YPCNY if he was going to be 
late or absent. YPCNY's president was the 
musical conductor at the concerts and was 
responsible for handling complaints about the 
musicians. While there is other evidence in the 
record that would support a different result, the 
foregoing constitutes substantial evidence 
supporting the Board's decision that YPCNY 
exercised sufficient control over the services 
provided by the musicians to establish an 
employment relationship ... . Matter of North 
(Young People's Chorus of N.Y.--
Commissioner of Labor), 2015 NY Slip Op 
08486, 3rd Dept 11-19-15 

  

  
UNEMPLOYMENT INSURANCE 

(PYROTECHNICIAN WAS NOT AN 
EMPLOYEE) 

  
Pyrotechnician Was Not an Employee 

  
The Third Department determined a pyrotechnician who 
worked for a company (PEI) which puts on fireworks 
displays was not an employee and was not, therefore, 
entitled to unemployment insurance benefits: 
  

Here, claimant did not submit a resume or 
employment application and did not undergo a job 
interview, but was retained by PEI through his 
contact with a lead technician and worked on 
PEI's displays intermittently over a five-year 
period. PEI relied on lead technicians, who were 
independent contractors, to oversee the 
production of the fireworks displays and they 
directed and supervised the pyrotechnicians 
involved in a particular project. Claimant's duties 
as a pyrotechnician included picking up the 
fireworks supplies, setting up the displays, igniting 
the fireworks, breaking down the displays and 
cleaning up. PEI did not attend the fireworks 
displays, but limited its activities to securing the 
sponsors, designing the shows and providing the 
fireworks and other necessary equipment. The 
lead technicians negotiated the price for 
production services with PEI and submitted 
invoices instructing PEI how much to pay the 
pyrotechnicans involved. PEI solicited 
assignments one at a time and the lead 
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technicians and pyrotechnicians were free to 
refuse assignments and work for competitors. 
Although PEI offered to provide training, it was 
training that was required by regulatory agencies 
and could be obtained elsewhere. Furthermore, 
the lead technicians and pyrotechnicans did not 
wear clothing or other attire identifying them with 
PEI, but instead wore T-shirts designating them 
as "staff" that were required by law. Under the 
circumstances presented, the indicia of control 
necessary to establish the existence of an 
employment relationship between PEI and the 
pyrotechnicans, like claimant, is clearly lacking .. . 
.  Matter of Franco (Pyro Eng'g Inc.--
Commissioner of Labor), 2015 NY Slip Op 
08483, 3rd Dept 11-19-15 
  

  
UNEMPLOYMENT INSURANCE (REPORTER 

WAS EMPLOYEE) 
  

Reporter Was Employee 
  
The Third Department determined claimant, a reporter 
who worked for a company which produces news reports 
and shows for television (Everest), was an employee 
entitled to unemployment insurance benefits: 
  

The record establishes that claimant routinely 
worked Tuesday through Thursday each week. 
On these days, Everest would inform claimant in 
the morning of what her reporting assignment was 
for that day and whether any story idea she 
suggested had been approved by Everest. If she 
refused to perform any of the approved story 
ideas, she would not work or be paid on that day. 
Claimant was then required to submit her finished 
report by a specific time ... . Everest provided 
claimant with support staff to assist in her work, 
including a videographer, and provided her with 
camera equipment, access to its electronic news 
database and graphics and background videos, 
and a computer for editing purposes ... . Everett 
also reviewed and edited claimant's work product 
and could direct her to make revisions or to add 
graphics to her video reports ... . Claimant was 
also free to use her own video camera operator, 
but Everest reimbursed claimant for that cost 
... and retained ownership of claimant's stories 
and reports. Although there was also evidence in 
the record that could have supported a contrary 
conclusion, the foregoing amply furnished indicia 
of control over claimant's activities sufficient to 
support the Board's conclusion of an employer-
employee relationship... . Matter of 
Redwoodturral (Everest Prod. Corp.--
Commissioner of Labor, 2015 NY Slip Op 
08482, 3rd Dept 11-19-15 
  

   
UNEMPLOYMENT INSURANCE (TRUCK 

DRIVER WAS EMPLOYEE) 
  

Truck Driver Was Employee 
  
The Third Department determined claimant truck driver 
was an employee of the trucking company (Leonard's) 
and was therefore entitled to unemployment insurance 
benefits: 
  

While some indicia of control by Leonard was 
mandated by federal regulations ..., which, 
standing alone, "is not sufficient to establish an 
employer-employee relationship" ... , the extent to 
which regulations governed the parties' 
contractual relationship can still be considered as 
part of the overall calculus of control exercised 
over claimant ... . Under the lease, claimant was 
not permitted to sublease or to allow any other 
party to use or operate the trucks without consent 
and was required under the parties' agreements 
to use the trucks that he leased from Leonard's 
related company ... . Claimant was also bound by 
a one-year noncompetition restriction prohibiting 
him from soliciting, transporting or handling 
business of any of Leonard's customers during 
the term of their agreements or for one year 
thereafter ... . 

  
Further, claimant was required to comply with 
Leonard's safety and procedures manual, which 
covered, among other things, safety concerns, 
delivery procedures and the scheduling of 
vacations. Although claimant had no set 
schedule, he was expected to keep Leonard 
informed daily of his status while hauling freight 
..., and to contact Leonard if he anticipated any 
delay of delivery ... . Claimant also did not haul 
freight for any other company or customers, and 
claimant did not deal directly with customers 
because Leonard handled the orders, billing, 
customer service and complaints ... . In addition 
to claimant receiving freight assignments directly 
from Leonard, Leonard also established the rates 
for pickup and delivery services ... . Claimant was 
also instructed to be courteous and to represent 
the company in a professional manner at all times 
and to never argue with customers ... . Claimant 
was directed, prior to receiving payment from 
Leonard, to submit weekly paperwork, which 
included trip recaps, signed bills of lading, lumper 
receipts, toll tickets, fuel receipts and logs, and he 
received payment from Leonard directly 
regardless of whether the customer paid 
Leonard... . Matter of Harold (Leonard's 
Transp.--Commissioner of Labor), 2015 NY 
Slip Op 08485, 3rd Dept 11-19-15 
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UNEMPLOYMENT INSURANCE (TRUCK 

DRIVER WAS EMPLOYEE) 
  

Truck Driver Was Employee 
  

The Third Department determined claimant truck driver 
was an employee of RB Humphreys and was therefore 
entitled to unemployment insurance benefits: 
  

Here, claimant entered a lease purchase 
agreement for use of a truck owned by RB 
Humphreys. RB Humphreys retained exclusive 
use of the vehicle while under lease and did not 
relinquish the title until the full purchase price was 
paid. RB Humphreys set the pay rate for claimant, 
who, absent negligence on his part, was paid 
regardless of whether the customer ultimately 
paid RB Humphreys. Although claimant could 
refuse assignments, testimony established that 
his lease purchase agreement would be 
terminated if an assignment was not accepted 
within a certain period of time. Furthermore, 
pursuant to the service contract with RB 
Humphreys, claimant was subject to a one-year 
noncompete clause following the cessation of 
their relationship. Matter of Wilder (RB 
Humphreys Inc.--Commissioner of 
Labor), 2015 NY Slip Op 08487, 3rd Dept 11-19-
15 

  
 

UNEMPLOYMENT INSURANCE (UNPAID 
WORK) 

  
Work for Which Claimant Was Not Paid Did Not 
Disqualify Her from Unemployment Insurance 

Benefits 
  
The Third Department determined unemployment 
insurance benefits should not have been denied 
claimant.  Claimant cared for a coworker's child but was 
not paid for doing so. The board's finding that claimant's 
lack of employment was not "total" was not, therefore, 
supported by substantial evidence: 
  

Resolution of this case turns on whether 
claimant's activities in caring for her coworker's 
child without compensation while she was laid off 
constitute a lack of total unemployment rendering 
her ineligible to receive unemployment insurance 
benefits. Labor Law § 591 (1) limits eligibility for 
benefits to those claimants who are "totally 
unemployed" ... , which has been defined as "the 
total lack of any employment on any day" ... . In 
this context, the term employment contemplates 
that a claimant will potentially receive some type 

of monetary payment or future benefit in 
exchange for services rendered... .  

  
Here, it is undisputed that claimant did not receive 
any compensation for caring for her coworker's 
son and there is no evidence in the record that 
she was likely to obtain a future financial benefit 
for doing so. Consequently, we must conclude 
that the Board's finding that claimant's activities in 
this regard amounted to a lack of total 
unemployment is not supported by substantial 
evidence ... . Matter of Connerton (Thousand 
Is. Cent. Sch. Dist.--Commissioner of 
Labor), 2015 NY Slip Op 07892, 3rd Dept 10-29-
15 

 
 

UNLAWFUL CONFINEMENT 
 

 INMATES (UNLAWFUL CONFINEMENT 
BASED UPON VIOLATION OF INMATE 

DISCIPLINARY HEARING [DUE 
PROCESS] RULES AND 

REGULATIONS)/UNLAWFUL 
CONFINEMENT (INMATES, VIOLATION OF 

DISCIPLINARY HEARING [DUE 
PROCESS] RULES)/GOVERNMENTAL 

IMMUNITY (VIOLATION OF [DUE 
PROCESS] RULES AND REGULATIONS RE: 

INMATE DISCIPLINARY HEARINGS) 
  

State's Violation of Inmate Disciplinary-Hearing Due 
Process Rules Did Not Entitle Inmate to Summary 

Judgment In His Unlawful Confinement Action 
  
The Fourth Department determined the Third 
Department's finding that the state violated inmate 
disciplinary-hearing (due process) rules did not entitle 
the inmate to summary judgment in his unlawful 
confinement action. The Third Department annulled the 
inmate's disciplinary determination based upon the 
state's (due process) rule violations. The inmate then 
sued the state for unlawful confinement (apparently 
based upon the discipline imposed by the annulled 
determination). The Fourth Department found that the 
state's rule violation merely removed the state's absolute 
immunity, allowing the unlawful confinement action to go 
forward. However, the inmate must prove all the 
elements of unlawful confinement to prevail. A question 
of fact remained on the "privilege" element: 
  

It is well settled that, where, as here, the actions 
of correction personnel have violated the due 
process safeguards contained in 7 NYCRR parts 
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252 through 254, those actions "[will] not receive 
immunity" ... . Contrary to claimant's contention, 
however, the absence of an immunity defense 
does not entitle claimant to partial summary 
judgment on liability on his unlawful confinement 
cause of action. As defendant correctly contends, 
the "removal of immunity . . . does not result in 
absolute liability to defendant because claimant is 
still required to prove the merits of his claim" ... . 
"Where, as here, a prison inmate contends that 
he was wrongfully confined as a result of the 
flawed prison disciplinary proceeding, once the 
absolute immunity is removed by showing that the 
governing rules and regulations were not 
followed, he [or she] may recover damages if he 
[or she] is able to prove the traditional elements of 
the tort of [unlawful confinement]: (1) that the 
confinement was intentional; (2) that Claimant 
was conscious of the confinement; (3) that 
Claimant did not consent to the confinement; and 
(4) that the confinement was not otherwise 
privileged" ... . "In other words, not every violation 
of the rules and regulations governing the 
imposition of prison discipline will result in liability 
on the part of the State; the rule violations merely 
remove the cloak of absolute immunity and make 
the State potentially liable, if liability would be 
imposed under common law tort principles" ... . 

  
Here, there is no dispute concerning the first three 
elements of the unlawful confinement cause of 
action, and the dispositive issue is whether 
claimant established as a matter of law that the 
confinement was not otherwise privileged. He did 
not. Moustakos v State of New York, 2015 NY 
Slip Op 08318, 4th Dept 11-13-15 

 

 
WORKERS’ COMPENSATION 

LAW 
 
 

WORKERS' COMPENSATION LAW (COURT 
APPROVAL OF THIRD-PARTY 

SETTLEMENT) 
  

Where Plaintiff Was Paid by a Third-Party Carrier 
Without the Commencement of a Third-Party Action, 

the Court is Without Authority to Approve the 
Settlement Nunc Pro Tunc 

  
The Second Department determined the court did not 
have authority to approve a settlement with a third-party 
insurance carrier. Although the carrier paid plaintiff the 
policy limit ($25,000), no third-party action was ever 
commenced: 

  
Pursuant to Workers' Compensation Law § 29(5), 
"an employee may settle a lawsuit arising out of 
the same incident as his or her Workers' 
Compensation claim for less than the amount of 
compensation he or she has received only if the 
employee has obtained either written consent to 
the settlement from the compensation carrier, or 
judicial approval within three months after the 
case has been settled" ... . However, where, as 
here, no third-party action was ever commenced 
on the claim to which the settlement relates, the 
Supreme Court is without authority to grant a 
petition pursuant to Workers' Compensation Law 
§ 29(5) to approve a settlement nunc pro tunc ... 
. Matter of Russo v New Hampshire Ins. 
Co., 2015 NY Slip Op 08737, 2nd Dept 11-25-15 
  

 
WORKERS' COMPENSATION LAW (LATE 

NOTICE OF ACCIDENT) 
  

Employer Was Not Prejudiced by Claimant's Failure 
to Give Timely Notice of the Accident, Claim Allowed 
  
The Third Department determined the claimant's failure 
to provide timely notice of the accident did not bar his 
claim: 
  

Failure to provide timely written notice of an 
accident to an employer pursuant to Workers' 
Compensation Law § 18 generally bars the claim 
"unless the Board excuses that failure on the 
ground that notice could not be given, the 
employer or its agent had knowledge of the 
accident, or the employer was not prejudiced" ... . 
Here, although claimant did not provide written 
notice of the January 2, 2012 accident to the 
employer, he filed his claim for benefits based 
upon that accident with the Workers' 
Compensation Board on January 31, 2012. On 
February 6, 2012, the Board provided its Notice of 
Case Assembly to the employer, which informed 
the employer of the claim, the date of the accident 
and that claimant was alleging injuries to his 
head, neck and back. Notably, the record reflects 
that claimant received prompt medical attention, 
including MRIs of his lumbar and cervical spine in 
February 2012. Under these circumstances, 
substantial evidence supports the decision of the 
Board that the short delay between the expiration 
of the 30-day notice period and the employer 
receiving notice of the claim did not prejudice the 
employer so as to prevent it from properly 
investigating the claim ... . Matter of Lopadchak 
v R.W. Express LLC, 2015 NY Slip Op 08490, 
3rd Dept 11-19-15 
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WORKERS' COMPENSATION LAW 
(WAIVER OF LIEN IS NOT COMPENSATION 
UPON WHICH ATTORNEYS FEES CAN BE 

AWARDED)/ATTORNEYS FEES (WORKERS' 
COMPENSATION, WAIVER OF LIEN IS NOT 

COMPENSATION UPON WHICH 
ATTORNEYS FEES CAN BE AWARDED) 

  
  
Carrier's Waiver of Lien on Third-Party Settlement Is 

Not "Compensation" Upon Which an Award of 
Attorneys Fees Can Be Based 

  
The Third Department determined the negotiation of a 
waiver of the carrier's lien on a third-party 
settlement was not "compensation" upon which an 
award of attorneys fees can be based: 
  

Pursuant to Workers' Compensation Law § 24, 
counsel fees approved by the Board "shall 
become a lien upon the compensation awarded" 
and compensation is defined as "the money 
allowance payable to an employee or to his [or 
her] dependents as provided for in this chapter" 
(Workers' Compensation Law § 2 [6]). Claimant 
contends that the carrier's waiver of its lien 
against the third-party settlement is equivalent to 
a payment of compensation and counsel fees 
based upon services provided in securing the 
waiver should be approved. While "the term 
'compensation' should be liberally construed to 
advance the interest of injured employees" ..., we 
find no abuse of the Board's discretion in its 
finding that a waiver by a workers' compensation 
carrier of a lien against a third-party recovery is 
not compensation within the meaning of the 
Workers' Compensation Law ... . Although 
claimant does benefit from the waiver of the lien, 
the benefit derived relates to the third-party 
proceeds and not to compensation awarded him 
under the Workers' Compensation Law. 
Accordingly, the Board's refusal to award counsel 
fees will not be disturbed. Matter of Pickering v 
Car Win Constr., Inc., 2015 NY Slip Op 08484, 
3rd Dept 11-19-15 

 
 
 
 
 
 
 
 
 
 
 

ZONING 
 

ZONING (INTERNET-BASED SHORT TERM 
RENTAL OF FAMILY RESIDENCES) 

  
"Sharing Economy" Rental of Residential Homes Not 

Addressed by Town Zoning Code 
  
The Third Department annulled the zoning board's ruling 
that petitioner was illegally operating a bed and 
breakfast or hotel. Petitioner, using the Internet, rented 
out his home for short terms. While rented, petitioner did 
not stay in the home. Noting that this practice is 
relatively new, the court determined the existing zoning 
code did not address petitioner's rental of the home: 
  

Petitioner's activity does not fit neatly into the 
definitions in the Town Code. The Town Code 
does not appear to have been updated to 
consider the ramifications from the emergence of 
the so-called "sharing economy," which includes 
the type of house sharing or short-term rentals 
recently made popular by various platforms on the 
Internet ... . Residential uses of one-family 
dwellings are permitted in the relevant A-4 district 
under the Town Code. And, absent the 
challenged short-term rentals, petitioner's 
property is undisputedly a one-family dwelling. 
The issue thus distills to whether the rentals 
removed the property from the definition of 
residential one-family dwellings and whether such 
activity fits under another definition in the Town 
Code. 

  
Although the ZBA did not determine the category 
of use that petitioner's activity constituted under 
the Town Code, it upheld [code enforcement 
officer's] determination, which had labeled the use 
as either a bed and breakfast or hotel. However, 
petitioner's use of the property does not fall under 
the definitions in the Town Code of either of 
these. Petitioner's residence, among other things, 
did not have "a common exterior entrance or 
entrances" as set forth in the definition of a hotel. 
Moreover, since petitioner always rented the 
entire premises and he did not remain on the 
premises when rented, it was not an "owner-
occupied dwelling" in which only "rooms" were 
being rented as provided in the definition of a 
bed-and-breakfast. Although the definitions of 
"dwelling" and "residences" excluded various 
activities, including motel, hotel and "transient" 
occupancy, the term transient is not defined and, 
when considered in the context of the entire Town 
Code, does not clearly apply to petitioner's 
activity. Inasmuch as petitioner's use does not fall 
within the definition of activities requiring a special 
use permit, and the Town Code does not 
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otherwise "expressly prohibit[] petitioner[] from 
renting [his] residence to vacationers[,] . . . we 
cannot say that petitioner['s] decision to do so 
placed [his] otherwise obviously residential 
structure outside the Town's definition of a 
[residential one-family dwelling]" ... . Matter of 
Fruchter v Zoning Bd. of Appeals of The Town 
of Hurley, 2015 NY Slip Op 08689, 3rd Dept 11-
25-15 
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CRIMINAL LAW (COA) 
 

 
CRIMINAL LAW (CIRCUMSTANTIAL 

VERSUS DIRECT EVIDENCE)/EVIDENCE 
(CIRCUMSTANTIAL 

VERSUS DIRECT)/SURVEILLANCE VIDEO 
(DIRECT EVIDENCE)/STATEMENT BY 

ACCUSED (CIRCUMSTANTIAL 
EVIDENCE)/CIRCUMSTANTIAL EVIDENCE 

(WHEN JURY INSTRUCTION 
REQUIRED)/JURY INSTRUCTION (WHEN 

CIRCUMSTANTIAL EVIDENCE 
INSTRUCTION REQUIRED)/VIDEO 

SURVEILLACE (CRIMINAL LAW, DIRECT 
EVIDENCE) 

  
Defendant's Statement Was Circumstantial Evidence 
of the Taking Element of Grand Larceny Because an 

Innocent Inference from the Statement Was 
Possible; Video Surveillance Was Direct Evidence of 
the Taking Element Despite Defendant's "Innocent" 

Explanation of His Actions 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, determined video surveillance showing 
defendant first hiding and then rifling through the victim's 
purse was direct, not circumstantial, evidence of the 
taking element of grand larceny (despite the defendant's 
non-criminal explanation of his actions). The court also 
determined the defendant's statement "I don't have it, 
but I can get it" (made when asked about the purse) was 
circumstantial evidence of the taking element because 
an innocent explanation for having the purse could be 
inferred from the statement. Because both direct and 
circumstantial evidence of grand larceny was presented, 
the circumstantial-evidence jury instruction was not 
required: 
  

It is well settled that a trial court must grant a 
defendant's request for a circumstantial evidence 
charge when the proof of the defendant's guilt 
rests solely on circumstantial evidence ... . By 
contrast, where there is both direct and 
circumstantial evidence of the defendant's guilt, 
such a charge need not be given ... . 

  

We agree with defendant that his statement to the 
prosecution witness that he did not have the 
purse but could get it was not direct evidence of 
his guilt. A defendant's statement is direct 
evidence only "if it constitutes 'a relevant 
admission of guilt' " ... . * * * 
  
Here, defendant's statement — that he did not 
have the purse but could get it — was not a direct 
admission of his guilt of larceny. Rather, 
defendant's statement was also consistent with 
an inference that although he did not steal the 
purse, he knew where the purse was located and 
thought he could obtain it. Inasmuch as his 
statement merely included inculpatory facts from 
which the jury may or may not have inferred guilt, 
his statement was circumstantial rather than 
direct evidence ... . 

  
We agree with the People, however, that the 
surveillance video constituted direct evidence of 
defendant's guilt of larceny. The "taking" element 
of larceny "is satisfied by a showing that the thief 
exercised dominion and control over the property 
for a period of time, however temporary, in a 
manner wholly inconsistent with the owner's 
continued rights" ... . People v Hardy, 2015 NY 
Slip Op 08369, CtApp 11-18-15 

 
 

CRIMINAL LAW (EVIDENCE ADMITTED BY  
STIPULATION)/EVIDENCE (CRIMINAL LAW, 

BELATED OBJECTION TO 
EVIDENCE ADMITTED BY 

STIPULATION)/STIPULATION, EVIDENCE 
ADMITTED BY (CRIMINAL LAW) 

  
Courts Have the Power to Exclude Evidence 

Admitted by Stipulation; Trial Judge's Refusal to 
Exclude the Evidence, Under the Facts, Was Not an 

Abuse of Discretion 
  
In a conspiracy prosecution arising from a scheme to 
defraud mortgage lenders, the Court of Appeals 
determined the trial judge properly refused to exclude 
documentary evidence, and testimony concerning the 
evidence, which, although inadmissible, was admitted by 
stipulation and was not objected to until the day after the 
testimony. The court noted that the trial judge, in the 
exercise of discretion, had the power to exclude the 
evidence, despite the stipulation.  But because the 
admitted evidence did not raise a constitutional 
(confrontation) issue, was not highly prejudicial, and was 
not the subject of a timely objection, the trial judge did 
not abuse his discretion in this case: 
  

Although courts are ordinarily bound to enforce 
party stipulations ... , where a party has in the 
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interests of judicial economy stipulated to the 
admission of voluminous materials and there are 
among them scattered items, both prejudicial and 
ordinarily inadmissible that may reasonably have 
escaped counsel's attention, there is no rule 
preventing an exercise of judicial discretion to 
relieve the party, at least in part, from the 
stipulation, particularly where doing so would not 
significantly prejudice the other side. The trial 
court here did not take a contrary view in 
declining to redact the record as defendant 
requested. It ruled as it did not because it 
understood the parties' stipulation categorically to 
preclude relief of the sort sought, but because 
significant unobjected-to testimony had already 
been received ... . While the court might have 
exercised its discretion differently, its decision not 
to revisit the issue of the notation's admissibility, 
cannot under the circumstances be characterized 
as an abuse of discretion, as would be necessary 
for it to qualify as a predicate for relief in this 
Court ... . Although the stipulation was not 
irreversibly binding, it was at least presumptively 
enforceable and defendant offered no plausible 
excuse for failing earlier to seek an exception 
from its coverage. Assuming that the disputed 
notation might have reasonably escaped notice 
before trial — and that is at best questionable — it 
was prominently referenced in [the 
related] testimony, but even then elicited no 
contemporaneous protest. 

  
This moreover was not a situation in which the 
receipt of an extrajudicial statement resulted in a 
denial of the constitutional right of confrontation. 
The notation was not testimonial hearsay ... ; at 
worst its admission ran counter to evidentiary 
rules of nonconstitutional provenance and was, in 
light of other evidence in the case received 
without even belated objection, practically 
redundant. Indeed, a different exercise of 
discretion by the trial court to exclude the note 
and redact record references to it, would not have 
materially altered the evidentiary 
equation. People v Gary, 2015 NY Slip Op 
08368, CtApp 11-18-15 

 
 
 
 
 
 
 
 
 
 
 
 

CRIMINAL LAW (EVIDENCE OF PRIOR 
CRIME, SUFFICIENT EVIDENCE OF 

ATTEMPT)/EVIDENCE (PRIOR CRIME, 
ATTEMPT)/ATTEMPT (SUFFICIENT 

EVIDENCE) 
  

The Unaccepted Offer of a Key to Defendant's 
Apartment Made to the 10-Year-Old Victim Was 
Sufficient to Support the Attempted Kidnapping 

Charge/Twenty-Year-Old Child Molestation 
Conviction Properly Admitted to Show Defendant's 

Intent Re: Kidnapping 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, over a cogent dissenting opinion by Judge Pigott, 
determined evidence of a prior sex crime against a child 
was admissible in an attempted kidnapping prosecution, 
and further determined the evidence of attempted 
kidnapping was sufficient. Twenty years earlier, the 
defendant had been convicted of molesting his step-
daughter. Apparently there was a pattern of behavior 
with his step-daughter which included dressing up 
(costume) and inviting her to go places with him. That 
pattern was being repeated with the 10-year-old victim in 
the instant case. Defendant at one point showed up at 
the victim's door dressed up in a costume. Defendant 
repeatedly asked the victim to go with him for ice cream 
or to a movie. Defendant offered the key to his 
apartment to the victim (which she refused). It was that 
offer (of a key) which formed the basis of the attempted 
kidnapping charge. The defendant's conviction for 
molesting his step-daughter was allowed in evidence to 
show the defendant's intent re: kidnapping. The People 
and the defendant presented expert testimony about 
defendant's behavior pattern with his step-daughter and 
the current victim: 
  

In its written decision and order, the trial court 
held that the evidence presented by the People 
demonstrated "more than criminal propensity, but 
. . . an actual link between the two offenses." The 
court noted that the victims of the two offenses 
"so closely resemble[d] each other . . . as to be 
virtual twins," and that "[c]ertain distinctive 
patterns of behavior employed by the Defendant 
on each occasion match to an extraordinary 
degree." Moreover, the court concluded that the 
expert testimony at the Ventimiglia hearing 
demonstrated that "[d]efendant was not merely 
re-offending, but in fact suffered from a fixated 
fantasy" and had "transferred his fixation and 
fantasy from victim number one to victim number 
two and [was] now re-living the previous sexual 
encounter." Based on that expert testimony, the 
court concluded that "the Defendant's fixation with 
the first victim is proof of his intent with regard to 
the second." The court stated that it was aware of 
the potential for prejudice, but was "satisfied that, 
with careful limitations and adequate caution to 
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the jury, some facts from the earlier case can be 
utilized to show a unique connection between the 
two offenses" and that expert testimony would 
help a jury "to understand what factors should be 
considered, or discounted, in assessing those 
facts and that connection." Under the 
circumstances presented here, we cannot say 
that the trial court abused its discretion as a 
matter of law in admitting evidence of defendant's 
prior conviction. * * * 
  
With respect to proof of defendant's intent, as 
noted, the People were required to prove that 
defendant intended to prevent the victim's 
liberation by secreting or holding her in a place 
where she was not likely to be found (see Penal 
Law §§ 135.00 [2] [a]; 135.20). Defendant's intent 
may be inferred from his actions and the 
surrounding circumstances ... . This Court has 
recognized that "circumstantial evidence of intent 
is often essential to prosecution for an attempted 
crime because . . . such evidence may be the only 
way of proving intent in the typical case of 
criminal attempt" ... . People v Denson, 2015 NY 
Slip Op 07779, CtApp 10-27-15 
  

 
CRIMINAL LAW (EVIDENCE, PRIOR 

CRIMES AND BAD ACTS)/EVIDENCE 
(CRIMINAL LAW, PRIOR CRIMES AND BAD 

ACTS)/PRIOR CRIMES AND BAD ACTS 
(ADMISSIBILITY IN CRIMINAL TRIAL) 

  
Evidence of Prior Violent Act by Defendant Properly 

Admitted to Refute "Extreme Emotional 
Disturbance" Affirmative Defense 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Stein, in a murder case, determined that evidence of a 
prior violent act committed by the defendant 
was properly admitted to rebut defendant's "extreme 
emotional disturbance" defense. Defendant presented 
expert testimony alleging he suffered from post-
traumatic stress disorder (PTSD) stemming from a 
stabbing attack. The defendant argued that his reaction 
to seeing his friend attacked, intensified by the PTSD, 
was the reason he fired his gun at a group of people, 
killing one of them. The defense argued that, prior to the 
stabbing which triggered the PTSD, defendant was a 
non-violent person. The evidence of the pre-PTSD 
violent act by defendant was properly admitted to call 
into question the "PTSD" defense. A violent incident 
which occurred after the charged offense, however, 
should not have been admitted: 
  

Where .... evidence of a defendant's bad acts or 
uncharged crimes is "relevant to some material 
fact in the case, other than the defendant's 
propensity to commit the crime charged, it is not 

to be excluded merely because it shows that the 
defendant had committed other crimes" ... . 

  
Evidence of uncharged criminal conduct or bad 
acts that are probative of a defendant's state of 
mind may be admissible if the defendant "opens 
the door" to such evidence by putting in issue his 
state of mind at the time of the commission of the 
charged crime by, for example, raising an 
extreme emotional disturbance or insanity 
defense ... . Nevertheless, such a defense opens 
the door to the People's rebuttal evidence "only to 
the extent that [the proffered] evidence has a 
natural tendency to disprove [the defendant's] 
specific claim" ... . That is, evidence of uncharged 
crimes or bad acts is admissible to rebut an 
extreme emotional disturbance defense where the 
evidence has "some 'logical relationship' to, and a 
'direct bearing upon,' the People's effort to 
disprove" the defense, and the probative value of 
the evidence outweighs its prejudicial effect ... 
.  Although the balancing of probative value 
against potential prejudice is a matter that lies 
within the trial court's discretion ..., "the threshold 
question of identifying a material issue to which 
the evidence is relevant poses a question of law" 
... .  

  
... The crux of the defense was that defendant, a 
previously nonviolent person, was suffering from 
PTSD as a result of the 2005 stabbing incident 
and that his actions in firing into the group on the 
street were attributable to his PTSD. By raising 
this defense and presenting the testimony of [two 
witnesses] — both of whom testified regarding 
defendant's personality and behavior before the 
2005 stabbing as compared with his behavior 
after that event — defendant "necessarily put[] in 
issue some aspects of his character and personal 
history" ... . The prosecutor's inquiries pertaining 
to the 2002 incident were "directly relevant to the 
question of defendant's reaction patterns" 
because it was an instance in which "defendant 
had resorted to violence in the face of relatively 
mild provocation" before the 2005 stabbing 
occurred ... . This altercation "ha[d] a logical and 
natural tendency to disprove [defendant's] specific 
claim" that he was an otherwise peaceful person 
who reacted with violence only because his PTSD 
was triggered by the circumstances in which the 
shooting took place ... . In other words, it tended 
to refute the subjective element of defendant's 
defense, i.e. that he actually acted under the 
influence of PTSD. Moreover, the court's decision 
to allow this incident to be explored on cross-
examination, rather than through the testimony of 
a rebuttal witness, was not improper under the 
facts presented here. People v Israel, 2015 NY 
Slip Op 08370, CtApp 11-18-15 
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CRIMINAL LAW (EFFECT OF HABEAS 
CORPUS RELEASE ON TEN-YEAR 

SECOND FELONY CALCULATION)/HABEAS 
CORPUS (EFFECT OF RELEASE ON TEN-

YEAR SECOND FELONY 
CALCULATION)/SECOND FELONY 

OFFENDER (EFFECT OF HABEAS CORPUS 
RELEASE ON TEN-YEAR 

CALCULATION)/SENTENCING (EFFECT OF 
HABEAS CORPUS RELEASE ON TEN-YEAR 

SECOND FELONY CALCULATION) 
  

Where Defendant Was Released on a Writ of Habeas 
Corpus, the Relevant Period of Incarceration Can 

Not Be Excluded from the Ten-Year Second Violent 
Felony Offender Calculation; Without That 

Exclusion, Defendant Could Not Be Sentenced as a 
Second Felon 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, determined (1) Criminal Procedure Law (CPL) 
120.90, requiring a quick arraignment after arrest, only 
applies where the defendant is arrested by police 
officers (here corrections officers told defendant of his 
arrest); (2) CPL 190.50, requiring notice of a grand jury 
presentation, does not apply where defendant has not 
been arraigned in a local court; and (3) the 442 days 
defendant was incarcerated for a parole violation could 
not be excluded from in the ten-year "second violent 
felony offender" calculation because he was released 
from that incarceration on a writ of habeas corpus. 
Without that 442-day exclusion, defendant's prior 
conviction was older than ten years and he could not be 
sentenced as a second felon: 
  

A defendant who stands convicted of a violent 
felony may be adjudicated a second violent felony 
offender if he was previously convicted of a 
violent felony within ten years of the current 
offense (see Penal Law § 70.04[1][b][iv]). "[A]ny 
period of time during which the person was 
incarcerated for any reason between the time of 
commission of the previous felony and the time of 
commission of the present felony" is excluded 
from the ten-year calculation (Penal Law § 
70.04[1][b][v]). * * * 
  
Although the habeas court did not vacate 
defendant's conviction for a parole violation, it did 
grant his immediate release from confinement 
after determining that "the evidence did not 
support" defendant's incarceration. A person 
"illegally imprisoned or otherwise restrained in his 
liberty . . . may petition without notice for a writ of 
habeas corpus to inquire into the cause of such 
detention and for deliverance" (CPLR 7002[a]). If 
a judge considering the habeas petition 

determines that a person has been unlawfully 
detained, he "shall . . . issue a writ of habeas 
corpus for the relief of that person" (id.). That the 
habeas court in this case granted defendant's 
immediate release based on a lack of evidence 
indicates that defendant was "imprisoned without 
reason" from 1992-1993. People v Small, 2015 
NY Slip Op 08457, CtApp 11-19-15 

  
CRIMINAL LAW (GUILTY PLEAS, VALIDITY 

WHERE BOYKIN RIGHTS NOT 
MENTIONED)/GUILTY PLEAS (VALIDITY 

WHERE BOYKIN RIGHTS NOT 
MENTIONED)/APPEALS (PRESERVATION 

OF PLEA-ALLOCUTION 
ERRORS)/PRESERVATION OF ERROR 

(GUILTY PLEA ALLOCUTION) 
  

Whether a Guilty Plea Is Knowingly, Voluntarily and 
Intelligently Entered Does Not Depend on Whether 
Waiver of the Boykin Rights Was Included in the 
Allocution, and Is Determined by a Look at the 

Record as a Whole; Plea Errors Must Be Preserved; 
Narrow Exception to the Preservation Requirement 

Applied Here Where the Defendants Did Not Have an 
Opportunity to Withdraw the Plea  

  
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, over two-judge dissents, looked at the adequacy 
of guilty pleas in three cases where the Boykin rights 
(jury trial, confrontation of accusers, and protection 
against self-incrimination) were not mentioned.  The 
court found two of the guilty pleas were valid, because 
the overall record demonstrated the pleas were 
knowingly, voluntarily and intelligently entered. In 
essence, the records demonstrated active pre-plea 
involvement and litigation by defense counsel. In 
contrast, the record in the third case did not show any 
involvement by an attorney preceding the plea. The 
court made it clear that errors involving a plea must be 
preserved by moving to withdraw the plea or moving to 
vacate the plea. A narrow exception to the preservation 
requirement applied to the three cases here, however, 
because, in all three cases, the defendant did not have 
an opportunity to withdraw the plea before sentence was 
imposed: 
  

Trial courts have "a vital responsibility" to ensure 
that a defendant who pleads guilty makes a 
knowing, voluntary and intelligent choice among 
alternative courses of action ... . They need not 
engage in any particular litany, however, as "we 
have repeatedly rejected a formalistic approach to 
guilty pleas and have steered clear of a uniform 
mandatory catechism of pleading defendants" ... . 
Instead, we have opted for a flexible rule that 
considers "all of the relevant circumstances 
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surrounding" a plea ... . Among other factors, we 
evaluate "[t]he seriousness of the crime, the 
competency, experience and actual participation 
by counsel, the rationality of the 'plea bargain' . . . 
the pace of the proceedings in the particular 
criminal court" and whether the defendant 
consulted with his attorney about the 
constitutional consequences of the plea ... . So 
long as the record as a whole "affirmatively 
disclose[s] that a defendant who pleaded guilty 
entered his plea understandingly and voluntarily," 
the plea will be upheld ... . People v 
Conceicao, 2015 NY Slip Op 08615, CtApp 11-
24-15 

 
 

CRIMINAL LAW (GUILTY PLEAS, 
VALIDITY)/GUILTY PLEAS 

(VALIDITY)/APPEALS (PRESERVATION OF 
PLEA-ALLOCUTION 

ERRORS)/PRESERVATION OF ERROR 
(GUILTY PLEA ALLOCUTION) 

  
Guilty Pleas Valid 

  
The Court of Appeals determined the guilty pleas in the 
two cases before it were valid. The preservation 
requirement did not apply because the defendants were 
sentenced at the time of the plea (and therefore could 
not preserve any alleged error by moving to withdraw the 
plea). The court held that, in both cases, the record as a 
whole indicated the defendant entered the plea 
knowingly, voluntarily and intelligently: 
  

A court determining the voluntariness of a waiver 
must review the record as a whole and the 
circumstances of the plea in its totality ... . Indeed, 
" 'the voluntariness of [a] plea can be determined 
only by considering all of the relevant 
circumstances surrounding it' " ... . Here, the 
records in the instant appeals demonstrate that 
defendants' pleas were "knowing, voluntary and 
intelligent" and constitute valid waivers of their 
constitutional rights. People v Sougou, 2015 NY 
Slip Op 08617, CtApp 11-24-15 

   
  

CRIMINAL LAW (GUILTY PLEAS, 
VALIDITY)/GUILTY PLEAS (VALIDITY) 

  
Guilty Plea Valid 

  
The Court of Appeals, over a dissent, determined a 
guilty plea was valid. The defendant was originally 
charged with a felony and pled to an A misdemeanor 
after discussing the plea with his attorney for two days: 
  

The Appellate Term correctly concluded that the 
record in this case affirmatively shows a knowing, 
intelligent and voluntary waiver. Although he was 
initially charged with a felony, defendant pleaded 
guilty to promoting prostitution in the fourth 
degree (Penal Law § 230.20), a class A 
misdemeanor, in exchange for a $250 fine. He 
discussed the plea with his attorney for two days 
and personally confirmed that he was pleading 
guilty of his own free will because he was, in fact, 
guilty of the charge. The court ensured that 
defendant was aware of any potential immigration 
consequences and also that the conviction would 
add to his criminal record. We are satisfied that 
these facts establish a knowing, intelligent and 
voluntary waiver. People v Pellegrino, 2015 NY 
Slip Op 08618, CtApp 11-24-15 

  
 

CRIMINAL LAW (FORCIBLE TOUCHING, 
SUFFICIENT ALLEGATIONS)/INFORMATION 
(SUFFICIENT ALLEGATIONS OF FORCIBLE 

TOUCHING)/FORCIBLE TOUCHING 
(SUFFICIENT ALLEGATIONS IN 

INFORMATION) 
  

"Purpose" Element of Forcible Touching Inferred 
from the Act Alleged (Slapping Complainant's 

Buttocks); Information Sufficient 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, over a dissent, determined the allegations in an 
information were sufficient to charge  "forcible touching." 
The information alleged that defendant "smacked the 
buttocks" of the complainant. The question on appeal 
was whether the information sufficiently alleged the 
defendant acted with "no legitimate purpose" for the 
"purpose of degrading or abusing" the complainant. The 
court found that the "purpose" element of the offense 
could be inferred from the act itself: 
  

... [W]e conclude that the information provides 
sufficient factual allegations leading to an 
inference that defendant forcibly touched the 
complainant "for no legitimate purpose" and "for 
the purpose of degrading" the complainant (Penal 
Law § 130.52)[FN1]. Such inference about 
defendant's criminal purpose is appropriate based 
on the complainant's lack of consent and the 
intimate nature of the act, which is commonly 
considered to cross the line of propriety, absent a 
prior relationship or experience suggesting the 
complainant and defendant had a mutual 
understanding that such conduct was acceptable. 
Furthermore, by ignoring her right to be free from 
unwanted intimate contact, defendant disregarded 
the complainant's autonomy and personhood. 
Defendant thus behaved in direct contravention of 
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the complainant's right to privacy and security in 
her person. That he did so on a public street, in 
the presence of an eyewitness, suggests that he 
was unconcerned by the public display of his 
actions, and the humiliation evoked by such 
conduct. Therefore, the information sufficiently 
establishes the purpose elements of the crime of 
forcible touching.  People v Hatton, 2015 NY 
Slip Op 08606, CtApp 11-23-15 

 
 

CRIMINAL LAW (INEFFECTIVE 
ASSISTANCE)/ATTORNEYS (INEFFECTIVE 
ASSISTANCE)/INEFFECTIVE ASSISTANCE 
(FAILURE TO MOVE TO DIMSSISS TIME-

BARRED CHARGE) 
  

Unjustifiable Failure to Move to Dismiss a Time-
Barred Charge, Standing Alone, 

Constituted Ineffective Assistance of Counsel 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, over a two-judge dissent, determined defense 
counsel's failure to move to dismiss a time-barred 
charge (petit larceny), unjustified by any rational trial 
strategy,  constituted ineffective assistance, even though 
the motion would not have disposed of the case 
(burglary charge was timely): 
  

... [S]uch errors as overlooking a useful piece of 
evidence, or failing to take maximum advantage 
of a Rosario violation, do not in themselves 
render counsel constitutionally ineffective where 
his or her overall performance is adequate. But 
neither [of those failings] involve[s] the failure to 
raise a defense as clear-cut and completely 
dispositive as a statute of limitations. Such a 
failure, in the absence of a reasonable 
explanation for it, is hard to reconcile with a 
defendant's constitutional right to the effective 
assistance of counsel" ... . * * * 

  
... [I]t is irrelevant that the omission is not 
"completely dispositive" of the entire case. All a 
defendant must show is "that there is" a 
reasonable probability that, but for counsel's 
unprofessional errors, the result of the proceeding 
would have been different" ... . It is obvious that 
this standard is met where an attorney 
unaccountably allows the submission of a time-
barred count for which his client is convicted. ...  
  
The freestanding claim we have recognized, 
predicated upon a single representational error, is 
...  by its nature extremely limited — solitary 
lapses as egregious and demonstrably prejudicial 
as an attorney's failure to avoid a conviction on a 
time-barred count are rare, and can be made 

rarer still by responsible charging practices. Our 
decisions today ... , then, signal[s] no broad 
departure from the ordinarily applicable rule that it 
is the entire representational effort that should be 
weighed in judging whether counsel provided 
constitutionally effective representation. People v 
Harris, 2015 NY Slip Op 08607,CtApp 11-23-15 
  
  

CRIMINAL LAW (INEFFECTIVE 
ASSISTANCE)/ATTORNEYS (INEFFECTIVE 
ASSISTANCE)/INEFFECTIVE ASSISTANCE 

(FAILURE TO MOVE TO DISMISS TIME-
BARRED CHARGE) 

  
Failure to Move to Dismiss Time-Barred Charges Did 

Not Constitute Ineffective Assistance; Having the 
Lesser Charges Available for Consideration by the 

Jury Was a Legitimate Trial Strategy 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, determined defense counsel's failure to 
move to dismiss time-barred "endangering the welfare of 
a child" charges did not constitute ineffective assistance. 
It was a legitimate trial strategy to have the lesser 
charges available for consideration by the jury: 
  

Under New York Law, the constitutional 
requirement of effective assistance of counsel is 
met when "'the evidence, the law, and the 
circumstances of a particular case, viewed in 
totality and as of the time of the representation, 
reveal that the attorney provided meaningful 
representation" ... . "The core of the inquiry is 
whether defendant received meaningful 
representation" ... . To demonstrate ineffective 
assistance of counsel, the defendant must show 
that he or she did not receive a fair trial because 
counsel's conduct was "egregious and prejudicial" 
... . Additionally, the defendant must overcome 
the strong presumption that defense counsel 
rendered effective assistance ... . Therefore, 
defendant must "demonstrate the absence of 
strategic or other legitimate explanations for 
counsel's failure" ... . "[I]n effective assistance 
cases, counsel's subjective reasons for a decision 
are immaterial, so long as 'viewed objectively, the 
transcript and submissions reveal the existence of 
a trial strategy that might well have been pursued 
by a reasonably competent attorney'" * * * 
  
While seeking dismissal of the endangering the 
welfare of a child counts (class A misdemeanors) 
based upon the statute of limitations would have 
eliminated those charges, defendant still would 
have faced the remaining charges of second-
degree rape as well as second-degree course of 
sexual conduct against a child as to the older 
child and second-degree course of sexual 
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conduct against a child as to the younger child — 
both class D felonies .... . Thus, defendant's 
counsel here ... may have strategically decided to 
allow the lesser charges of endangering the 
welfare of a child to remain in order to allow the 
jury to convict defendant of that crime rather than 
the greater charges of rape and course of sexual 
conduct against a child. ....  Defendant, therefore, 
failed to meet his burden of demonstrating the 
absence of a strategy ... . People v 
Ambers, 2015 NY Slip Op 08608, CtApp 11-23-
15 
  
  

CRIMINAL LAW (INEFFECTIVE 
ASSISTANCE)/ATTORNEYS (INEFFECTIVE 
ASSISTANCE)/EVIDENCE (THIRD-PARTY 
CULPABILITY, FAILURE TO OBJECT TO 
WRONG STANDARD OF ADMISSIBILITY, 

INEFFECTIVE ASSISTANCE)/INEFFECTIVE 
ASSISTANCE (FAILURE TO INFORM 

COURT OF CORRECT STANDARD OF 
ADMISSIBILITY OF EVIDENCE OF THIRD-

PARTY CULPABILITY)/THIRD-PARTY 
CULPABILITY (STANDARD OF 

ADMISSIBILITY OF EVIDENCE)/BRADY 
MATERIAL (FAILURE TO TURN 

OVER)/VACATE CONVICTION (MOTION TO) 
  

Defense Counsel's Failure to Alert Court to Correct 
Standard for the Admissibility of Evidence of Third-
Party Culpability Constituted Ineffective Assistance; 

Failure to Turn Over "Third-Party Culpability" 
Evidence Was a Brady Violation; Motion to Vacate 

Conviction Should Have Been Granted 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, over a dissent, determined defendant's motion 
to vacate his conviction should have been granted. 
There was evidence suggesting the offense was 
committed by a third party which the jury should have 
heard. The trial court excluded the "third-party 
culpability" evidence using the wrong standard of 
admissibility. Defense counsel was ineffective for failing 
to alert the court to the correct, much less 
stringent, standard. In addition, the People withheld 
exculpatory evidence from the defense (concerning the 
culpability of the third party). With respect to ineffective 
assistance, the court wrote: 
  

Defendant maintains that he received ineffective 
assistance of counsel because his trial attorney 
failed to object to the court's use of the incorrect 
standard when evaluating his request to offer 
third-party culpability evidence. Prior to being 
overruled by this Court in People v Primo, the 
"clear link" standard had required the defendant 

to "do more than raise a mere suspicion that 
another person committed the crime," that is, to 
show "a clear link between the third party and the 
crime in question" (96 NY2d 351, 355 [2001] 
[internal quotation marks and citations omitted]). 
Instead, we determined that third-party culpability 
evidence should be evaluated in accordance with 
ordinary evidentiary principles — by balancing 
probative value against the potential for "undue 
prejudice, delay and confusion" (see 96 NY2d at 
356). 

  
Here, there is no evidence, in the form of a 
ballistics report or otherwise, establishing that [the 
third party] actually committed the shooting. 
However, [the third party] did bear a general 
resemblance to the description of the perpetrator, 
lived in the same building and was arrested in 
close proximity to the time of the offense for 
possessing weapons and ammunition (including 
the type of ammunition used in the shooting) 
under circumstances evincing a consciousness of 
guilt. This evidence cannot be classified as 
"[r]emote" or "disconnected" from the crime at 
issue ... . 

  
... Had the court conducted the proper analysis, a 
determination that the third-party culpability 
evidence was admissible would have been 
permissible. More importantly, trial counsel 
provided an affidavit stating that he had done no 
research on third-party culpability, was unaware 
of the correct legal standard and had no excuse 
or strategic explanation for the lapse in 
representation. Under these circumstances, 
defendant did not receive meaningful 
representation and his right to a fair trial was 
compromised ... . People v Negron, 2015 NY 
Slip Op 08610, CtApp 11-23-15 
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CRIMINAL LAW (INEFFECTIVE 
ASSISTANCE)/INEFFECTIVE ASSISTANCE 
(FAILURE TO PRESENT EXPERT OPINION 

EVIDENCE)/EVIDENCE (INEFFECTIVE 
ASSISTANCE, FAILURE TO PRESENT 
EXPERT OPINION)/EXPERT OPINION 
EVIDENCE (FAILURE TO PRESENT, 

INEFFECTIVE ASSISTANCE)/VACATE 
CONVICTION (MOTION TO) 

  
  

Defendant Entitled to a Hearing on the "Ineffective 
Assistance" Issue Raised in Her Motion to Vacate 
Her Conviction; Question Raised Whether Defense 

Counsel's Failure to Present Expert Testimony, 
Under the Facts, Constituted Ineffective Assistance 

  
The Court of Appeals determined defendant was entitled 
to a hearing on the "ineffective assistance" issue raised 
in her motion to vacate her conviction. It was alleged at 
trial that defendant's baby was injured by 
violently shaking (shaken baby syndrome or SBS). At 
trial, the People called 13 medical witnesses, nine of 
whom testified as experts. Defense counsel presented 
no expert testimony. In support of the motion to vacate, 
statements by two experts described lines of testimony 
which were likely to have been helpful to the defense. 
The motion papers also included an affidavit from 
defendant's sister indicating defese counsel decided not 
to call any experts because to do so would be "pointless" 
in light of the number of prosecution experts: 
  

On this record, defendant established that "there 
were sufficient questions of fact as to whether 
[counsel] had an adequate explanation" for his 
failure to pursue certain lines of defense on cross-
examination or for his failure to call an expert on 
defendant's behalf, and defendant "is therefore 
entitled to an opportunity to establish that [s]he 
was deprived of meaningful legal representation" 
... . In this regard, we note that defendant's CPL 
440.10 proffer included statements from two 
experts, who described additional lines of inquiry 
that would likely have been advantageous to the 
defense but were not pursued at trial. In addition, 
defendant submitted an affidavit from her sister, 
wherein she indicated that counsel asserted that 
he would not call an expert at trial because it 
would be "pointless" to do so in light of the 
number of experts being called by the People. We 
are mindful that it is exceedingly rare that a 
defense attorney's strategic decision not to 
present expert testimony amounts to ineffective 
assistance of counsel ... . However, in a case 
such as this, where casting doubt on the 
prosecution's medical proof is the crux of the 
defense, a decision that it would be futile to call 
an expert based solely on the volume of expert 

testimony presented by the People is not a 
legitimate or reasonable tactical choice. 

  
Accordingly, although a hearing is not invariably 
required on a CPL 440.10 motion, under the 
circumstances presented here, defendant's proof 
raised a question — in the absence of any 
submissions from defense counsel — as to 
whether counsel's alleged deficiencies were 
merely the result of a reasonable, but 
unsuccessful, trial strategy ... , or whether counsel 
failed to "pursue the minimal investigation 
required under the circumstances" ... . People v 
Caldavado, 2015 NY Slip Op 08614, CtApp 11-
23-15 

  
 

CRIMINAL LAW (JURY NOTES, FAILURE TO 
FOLLOW O'RAMA PROCEDURE NOT MODE 
OF PROCEEDINGS ERROR)/JURY NOTES 

(FAILURE TO FOLLOW O'RAMA 
PROCEDURE NOT MODE OF 

PROCEEDINGS ERROR)/O'RAMA 
PROCEDURE (FAILURE TO FOLLOW NOT 

MODE OF PROCEEDINGS ERROR) 
  

Failure to Read Jury Notes to Counsel Before Calling 
in the Jury Was Not a Mode of Proceedings Error---

The Error, Therefore, Must Be Preserved by 
Objection 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, over a dissenting opinion by Judge Lippman in 
which Judge Rivera concurred, determined the trial 
judge's failure to read jury notes to counsel and 
seek their input before calling in the jury was not a mode 
of proceedings error. Therefore, absent objection, the 
error was not preserved: 
  

CPL 310.30 requires a trial court to provide 
"notice to both the people and counsel for the 
defendant" of a substantive jury inquiry. In 
O'Rama, we held that the statute requires the 
court's notice to counsel to be "meaningful," and 
we clarified that this "means notice of the actual 
specific content of the jurors' request" (O'Rama, 
78 NY2d at 277). This is because "counsel cannot 
participate effectively or adequately protect the 
defendant's rights if this specific information is not 
given" (id.). We further held that, "in most cases," 
meaningful notice is best satisfied by adhering to 
the procedure outlined in United States v Ronder 
(639 F2d 931, 934 [2d Cir 1981]), which 
procedure is now commonly known as the 
O'Rama procedure: 

  
"Under this procedure, jurors' inquiries must 
generally be submitted in writing, since . . . written 
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communications are the surest method for 
affording the court and counsel an adequate 
opportunity to confer. Further, whenever a 
substantive written jury communication is 
received by the Judge, it should be marked as a 
court exhibit and, before the jury is recalled to the 
courtroom, read into the record in the presence of 
counsel. Such a step would ensure a clear and 
complete record, thereby facilitating adequate and 
fair appellate review. After the contents of the 
inquiry are placed on the record, counsel should 
be afforded a full opportunity to suggest 
appropriate responses. As the court noted in 
Ronder (supra, at 934), the trial court should 
ordinarily apprise counsel of the substance of the 
responsive instruction it intends to give so that 
counsel can seek whatever modifications are 
deemed appropriate before the jury is exposed to 
the potentially harmful information. Finally, when 
the jury is returned to the courtroom, the 
communication should be read in open court so 
that the individual jurors can correct any 
inaccuracies in the transcription of the inquiry 
and, in cases where the communication was sent 
by an individual juror, the rest of the jury panel 
can appreciate the purpose of the court's 
response and the context in which it is being 
made" (O'Rama, 78 NY2d at 277-278). * * * 

  
Where, as here, counsel has meaningful notice of 
a substantive jury note because the court has 
read the precise content of the note into the 
record in the presence of counsel, defendant, and 
the jury, the court's failure to discuss the note with 
counsel before recalling the jury is not a mode of 
proceedings error. Counsel is required to object to 
the court's procedure to preserve any such error 
for appellate review. ...  "We have acknowledged 
that some departures from O'Rama procedures 
are subject to our rules of preservation, such as 
where the court reads the entire content of the 
note verbatim in open court prior to responding to 
the jury" (Walston, 23 NY3d at 989 [emphasis 
added] [internal quotation marks 
omitted]). People v Nealon, 2015 NY Slip Op 
07781, CtApp 10-27-15 
  
  
  
 
 
 
 
 
 
 
 
 
  

CRIMINAL LAW (JURY NOTES, COURT'S 
INADEQUATE RESPONSE TO REQUEST 
FOR EVIDENCE)/JURY NOTES (COURT'S 
INADEQUATE RESPONSE TO REQUEST 

FOR EVIDENCE) 
  

Court's Unjustifiably Narrow Interpretation of Jury's 
Request for Evidence Required Reversal 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, with a concurring memorandum by 
Judge Rivera, determined the trial judge's narrow 
reading of a request for evidence of the benefits two 
prosecution witnesses received in return for their 
testimony required reversal. There was essentially no 
evidence other than the testimony of the two witnesses 
pointing to defendant as the shooter. A written 
cooperation agreement with one of the two witnesses 
outlined some of the benefits accorded him. However, 
there was also trial testimony in which both witnesses 
testified about other benefits received in exchange for 
testimony. The jury requested to "see" the evidence of 
the benefits. The court read the request narrowly to refer 
only to the written cooperation agreement and gave the 
jury the impression only the cooperation agreement was 
in evidence. The Court of Appeals held that the jury note 
should have been read as a request for all the evidence 
of benefits accorded the witnesses and the failure to 
provide all the requested evidence was reversible error: 
  

CPL 310.30 provides that, "[u]pon such request" 
for evidence or legal instruction from a 
deliberating jury, "the court must direct that the 
jury be returned to the courtroom and, after notice 
to both the people and counsel for the defendant, 
and in the presence of the defendant, must give 
such requested information or instruction as the 
court deems proper" (CPL 310.30). Similarly, 
absent a withdrawal of the jury's inquiry or similar 
circumstances, common-law principles of 
procedural fairness generally require the court to 
furnish the jury with information requested during 
its deliberations, and the court has significant 
discretion in determining the proper scope and 
nature of the response ... . Thus, regardless of 
whether the issue is framed under CPL 310.30 or 
common-law rules governing jury deliberations, 
where, as here, the defendant has preserved for 
our review a specific objection to the contents of 
the trial court's response to a jury note, we must 
determine whether the trial court acted within the 
bounds of its discretion in fashioning an answer to 
the jury's inquiry ... . In determining whether the 
trial court abused its discretion and committed 
reversible error, "[t]he factors to be evaluated are 
the form of the jury's question, which may have to 
be clarified before it can be answered, the 
particular issue of which inquiry is made, the 
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[information] actually given and the presence or 
absence of prejudice to the defendant" ... . 

  
In this case, an evaluation of those factors 
demonstrates that the trial court abused its 
discretion by declining to provide the jurors with 
information that they plainly wanted and 
incorrectly characterizing the state of the 
evidence on the subject of their inquiry.  People v 
Taylor, 2015 NY Slip Op 07782, CtApp 10-27-15 

  
 

  
CRIMINAL LAW (JURY NOTES, FAILURE TO 
FOLLOW O'RAMA PROCEDURE REQUIRED 

REVERSAL)/JURY NOTES (FAILURE TO 
FOLLOW O'RAMA PROCEDURE REQUIRED 

REV\ERSAL) 
  

The Court's Failure to Respond to Jury Note 
Requesting Transcripts of Recorded Phone Calls, 

Portions of Which Were Translated from Spanish to 
English, Mandated Reversal 

  
The Court of Appeals reversed the appellate division and 
held that the court's failure to respond to the jury's 
request for transcripts of recorded phone calls, portions 
of which were translated from Spanish to English, was 
reversible error. The request, under the facts, was 
substantive, not ministerial. Therefore, the court was 
required to inform counsel of the request and to respond 
to it: 
  

For reasons stated in People v Silva (24 NY3d 
294 [2014] ..., the Appellate Division erred in 
holding that reversal was not required. Contrary to 
the Appellate Division's determination, the jury's 
request to see the transcripts did not merely 
require "the ministerial actions of informing the 
jury that none of the items they requested were in 
evidence" ... . Inasmuch as a significant portion of 
defendant's conversations were conducted in 
Spanish, the jury could not be expected to 
understand the recordings without the aid of the 
transcripts ... . Moreover, the trial court expressly 
invited the jurors to ask for the transcripts during 
deliberations and told them the procedure by 
which they could see the transcripts, which 
involved reassembling the jury in the courtroom. 
Thus, the jury's requests for the transcripts 
required a substantive response, and reversal is 
required because these "substantive jury notes, 
marked as court exhibits, were neither revealed to 
the attorneys nor addressed by the court[]" (Silva, 
24 NY3d at 300). People v Mendez, 2015 NY 
Slip Op 07786, CtApp 10-27-15 

  
  

   
CRIMINAL LAW (JUSTIFICATION DEFENSE, 
INITIAL AGGRESSOR JURY INSTRUCTION 
WHERE DEFENDANT INTERVENES IN AN 
ON-GOING FIGHT)/JURY INSTRUCTIONS 

(JUSTIFICATION DEFENSE, INITIAL 
AGGRESSOR INSTRUCTION WHERE 
DEFENDANT INTERVENES IN AN ON-

GOING FIGHT)/INITIAL AGGRESSOR JURY 
INSTRUCTION (JUSTIFICATION DEFENSE 
WHERE DEFENDANT INTERVENES IN AN 

ON-GOING FIGHT) 
  

Proper "Initial Aggressor" Jury Instruction Where 
Defendant Intervenes In an On-Going Fight 

Explained 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Stein, determined a flawed "initial aggressor" jury 
instruction (an exception to the justification defense) 
required reversal. The defendant alleged that he 
intervened in an on-going fight on behalf of his brother 
who was being beaten with a hammer by the victim. The 
court described how the "initial aggressor" exception to 
the justification defense should be explained to the jury 
where a defendant intervenes in an on-going fight. 
Essentially, if the intervenor knowingly intervenes on 
behalf of the initial aggressor, the defense is not 
available. However, if the intervenor had nothing to do 
with starting the fight and had no reason to know who 
started the fight, the justification defense is available: 
  

... [T]he standard charge [initial aggressor 
jury instruction] is misleading unless a 
supplemental charge is given on the 
meaning of "initial aggressor" in the 
defense-of-another scenario ... . Thus, the 
jury should have been charged that, in the 
context of this case, the initial aggressor 
rule means — in sum and substance — 
that if defendant, as "the intervenor[,] 
somehow initiated or participated in the 
initiation of the original struggle or 
reasonably should have known that [his 
brother, as] the person being defended[,] 
initiated the original conflict, then 
justification is not a defense . . . If 
[defendant] had nothing to do with [the] 
original conflict and had no reason to know 
who initiated the first conflict, then the 
defense is available" ... People v 
Walker, 2015 NY Slip Op 07784, CtApp 
10-27-15 
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 CRIMINAL LAW (MISTRIAL, CONSENT BY 
DEFENDANT)/MISTRIAL (CONSENT BY 

DEFENDANT)/DOUBLE JEOPARDY 
(MISTRIAL, CONSENT BY DEFENDANT) 

  
Defendant Implicitly Consented to a Mistrial on Two 

of Three Counts by Requesting a Partial Verdict  
  
The Court of Appeals, reversing the Appellate Division, 
determined the defendant, by requesting a partial verdict 
on the count on which the jury had reached a 
verdict, had consented to a mistrial on the two remaining 
counts and, therefore, had waived double jeopardy 
protection for those two counts: 
  

After one juror was found unable to serve, 
defendant refused to substitute an alternate juror 
and requested a partial verdict on the one count 
on which the jury had indicated it had reached a 
verdict. The Appellate Division granted the 
[defendant's] petition [prohibiting retrial] on the 
basis that there was no manifest necessity for a 
mistrial and did not address the issue of consent. 
Because defendant implicitly consented to a 
mistrial on two of three counts by requesting a 
partial verdict and by saying nothing about the 
court's plans for retrial ... , we need not reach the 
issue of manifest necessity. Matter of Gentil v 
Margulis, 2015 NY Slip Op 08455, CtApp 11-19-
15 

 

 
CRIMINAL LAW (PETIT LARCENY, 
ADEQUACY OF MISDEMEANOR 
INFORMATION)/PETIT LARCENY 
(ADEQUACY OF MISDEMEANOR 

INFORMATION, CONCEPT OF OWNERSHIP 
OF PROPERTY) 

  
Use of Stolen New York City Transit Authority 

(NYCTA) Key to Allow Persons to Enter the Subway 
System for a Small Fee Deprived the NYCTA of Its 
Property and Therefore Constituted Petit Larceny  

  
The Court of Appeals, in a full-fledged opinion by Judge 
Stein, over a dissent, determined the misdemeanor 
information adequately alleged petit larceny based upon 
the defendant's use of a stolen New York City Transit 
Authority (NYCTA) key to allow two people to enter the 
subway system in return for a small fee. The issue was 
whether the information alleged that the NYCTA was the 
"owner" of the fees paid to the defendant. The case 
turned on distinguishing People v Hightower (18 NY3d 
249) where the court held the use of a legally purchased 
MetroCard to swipe persons through a subway turnstile 
(for a fee) did not constitute petit larceny because the 
NYCTA did not own the card and therefore no property 

was taken from the NYCTA. The fact that the NYCTA 
key was stolen was the distinguishing factor. The 
dissent, however, did not see the distinction. The 
majority wrote: 
  

... [T]he information adequately alleged all the 
elements of a larceny in setting forth defendant's 
unauthorized use of the illegally-obtained key to 
allow the undercover officers to enter through the 
emergency exit gate in exchange for money, 
thereby depriving the NYCTA, as the owner, of its 
property. People v Matthew P., 2015 NY Slip Op 
08454, CtApp 11-19-15 
 

 
CRIMINAL LAW (POSSESSION OF 

MARIHUANA, ADEQUACY OF 
MISDEMEANOR 

COMPLAINT)/MISDEMEANOR COMPLAINT 
(ADEQUACY, POSSESSION OF 

MARIHUANA)/MARIHUANA, POSSESSION 
OF (ADEQUACY OF MISDEMEANOR 

COMPLAINT) 
  

Failure to Adequately Allege Marihuana Was 
Possessed in a "Public Place" Required Dismissal of 

the Misdemeanor Complaint 
  
The Court of Appeals determined the misdemeanor 
complaint alleging criminal possession of marihuana did 
not adequately allege the "in a public place" element of 
the offense: 
  

"A valid and sufficient accusatory instrument is a 
nonwaivable jurisdictional prerequisite to a 
criminal prosecution" ... . Defendant waived 
prosecution by information and, therefore, the 
sufficiency of the accusatory instrument is 
assessed under the standard applicable to a 
misdemeanor complaint. Under that standard, the 
complaint must allege "facts of an evidentiary 
character supporting or tending to support the 
charges" (CPL 100.15 [3]), and the factual 
allegations must "provide reasonable cause to 
believe that the defendant committed the offense 
charged" (CPL 100.40 [4] [b]...). 

  
Here, the People concede that the accusatory 
instrument could have more precisely pled the 
public nature of defendant's location by alleging 
that he was standing on a sidewalk or in a park, 
when the officer saw him holding a bag of 
marihuana. We agree that either of these 
assertions describes a location within the ["public 
place"] definition of Penal Law § 240.00 (1) ... . 
Given the absence of such factual allegations, 
and the instrument's reliance otherwise on 
conclusory statements that do no more than track 
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the language of Penal Law § 221.10 (1), the 
complaint fails to meet the reasonable cause 
requirement and should be dismissed ... , People 
v Afilal, 2015 NY Slip Op 08616, CtApp 11-24-
15 

 
 

CRIMINAL LAW (RECORDING 
DEFENDANT'S STATEMENT TO POLICE, 

ADVERSE INFERENCE 
CHARGE)/STATEMENTS (RECORDING OF 

DEFENDANT'S STATEMENT TO 
POLICE)/JURY INSTRUCTIONS (ADVERSE 

INFERENCE, FAILURE TO RECORD 
DEFENDANT'S STATEMENT TO 

POLICE)/ADVERSE INFERENCE JURY 
INSTRUCTION (FAILURE TO RECORD 

DEFENDANT'S STATEMENT TO POLICE) 
  

New York Does Not Yet Require the Recording of 
Statements Made to the Police; Absent Malfeasance, 
the Failure to Record Does Not Require the Court to 
Grant a Defense Request for an Adverse Inference 

Jury Instruction 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, determined there exists no legal basis 
(no applicable precedent) for mandating the electronic 
recording of statements made by the accused to police. 
Under controlling precedent, to trigger the need for an 
adverse inference jury instruction, there generally must 
some malfeasance on the part of the police (i.e., 
destruction of evidence).  Here there was no 
malfeasance.  The defense request for an adverse 
inference jury instruction, based upon the failure to 
record defendant's statement, was therefore properly 
denied. The majority, however, expressed support for 
requiring the recording of statements, leaving it to the 
Legislature. In a concurring opinion, Judge Lippman 
suggested that, given the wide availability of recording 
equipment, it may even now be appropriate for judges to 
grant an adverse inference charge in this context. 
The narrow holding of the case was succinctly stated by 
the majority as follows: 
  

Because defendant's proposed jury instruction 
was neither required as a penalty for 
governmental malfeasance nor akin to a missing 
witness charge, the Appellate Division properly 
determined that the trial court did not commit legal 
error or abuse its discretion as a matter of law by 
declining to deliver the charge to the jury. People 
v Durant, 2015 NY Slip Op 08609, CtApp 11-23-
15 

  

 

CRIMINAL LAW (SENTENCING, DRUG LAW 
REFORM ACT)/SENTENCING (DRUG LAW 
REFORM ACT)/DRUG LAW REFORM ACT 

(EXCLUSION OFFENSES)/EXCLUSION 
OFFENSES (DRUG LAW REFORM ACT) 

  
So-Called "Exclusion Offenses" Which Make 

Defendants Ineligible for Resentencing Under the 
Drug Law Reform Act Must Be Committed Before the 

Drug Offense for Which Resentencing Is Sought 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, explained that so-called "exclusion 
offenses," which make defendants ineligible for 
resentencing under the Drug Law Reform Act, only apply 
if committed before the drug offense for which 
resentencing is sought. However, offenses committed 
after the drug offense may be considered in deciding a 
resentencing application.  People v Golo, 2015 NY Slip 
Op 08611, CtApp 11-23-15 
  

 
 

CRIMINAL LAW (SENTENCING SECOND 
CHILD SEXUAL ASSAULT FELONY 

OFFENDERS)/SENTENCING (SECOND 
CHILD SEXUAL ASSAULT FELONY 

OFFENDERS) 
  

Enhanced Sentencing for Second Child Sexual 
Assault Felony Offenders Is Required by Penal Law 
70.07; Language in Criminal Procedure Law 400.19 

Can Not Be Interpreted to Mean the People Can 
Decide Not to Seek the Enhanced Sentence 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, in affirming defendant's conviction and 
sentencing, discussed ineffective assistance, 
prosecutorial misconduct, and statutory interpretation 
issues. The ineffective assistance and prosecutorial 
misconduct discussions are fact-specific and not 
summarized here. With respect to the statutory 
interpretation issue, the defendant argued he should not 
have been sentenced as a second child sexual assault 
felony offender because the People were required to file 
a predicate statement (notifying him an 
enhanced sentence would be sought) prior to trial and 
did not do so. The court determined the statutory 
language indicating the predicate statement "may" be 
filed any time before trial (in Criminal Procedure Law 
[CPL] 400.19) did not preclude the People from filing the 
statement after trial started, and did not indicate the 
People had the discretion not to seek an enhanced 
sentence: 
  

The explicit language in section one [of Penal 
Law 70.07] states that a person convicted of a 
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felony offense for sexual assault against a child, 
who has a predicate felony conviction for child 
sexual assault, "must be sentenced" in 
accordance with Penal Law § 70.07 sentencing 
provisions. The applicable time for invoking the 
procedures contained in CPL 400.19 does not 
change the import of the mandatory language in 
Penal Law § 70.07, which subjects this category 
of offenders to legislatively promulgated 
enhanced sentences. Furthermore, the specific 
language in CPL 400.19 (2) upon which 
defendant relies merely permits filing of the 
statement before commencement of a trial. It 
does not prohibit filing afterwards, and before 
sentencing. As courts have concluded, "may" 
does not mean "must" ... . Notwithstanding 
defendant's requests that we read the statute 
otherwise, this Court is without authority to read 
mandatory language into a statute where it is 
otherwise absent ... . People v Wragg, 2015 NY 
Slip Op 08453, CtApp 11-19-15 

  
  

CRIMINAL LAW (SENTENCING, 
PRESUMPTION OF VINDICTIVE 

SENTENCING)/SENTENCING 
(PRESUMPTION OF VINDICTIVE) 

  
Presumption of Vindictive Sentencing Did Not Apply 
Here Where Defendant Rejected a Plea Offer with a 
Sentence of Ten Years Probation and, After Trial, 

Was Sentenced to 10 to 20 Years in Prison 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, over a dissent, determined defendant was not 
entitled to the presumption of vindictive sentencing. 
Defendant, in this rape case, was offered a plea to a D 
felony and 10 years probation. The defendant went to 
trial and was sentenced to 10 to 20 years in prison. The 
court explained that the presumption of vindictive 
sentencing, which has been applied to sentencing upon 
retrial after a successful appeal, did not apply in this 
case: 
  

"[C]riminal defendants should not be penalized for 
exercising their right to appeal" ... . After a new 
trial, the sentencing court must give affirmative 
reasons "concerning identifiable conduct on the 
part of the defendant occurring after the time of 
the original sentencing proceeding" to justify a 
higher sentence ... . * * * 
  
By contrast, the same policy concerns are not 
implicated when a defendant rejects a plea offer, 
proceeds to trial for the first time, and is given a 
harsher sentence than the plea offer. 

  

"Given that the quid pro quo of the bargaining 
process will almost necessarily involve offers to 
moderate sentences that ordinarily would be 
greater, it is also to be anticipated that sentences 
handed out after trial may be more severe than 
those proposed in connection with a plea" 
(People v Pena , 50 NY2d 400, 412 ... ). In Pena , 
this Court concluded that the defendant was not 
punished by the imposition of the lawful, but 
greater, sentence received after rejecting a 
lenient plea offer and proceeding to trial. 

  
Here, after hearing the court's warning that he 
would not receive such leniency should he be 
found guilty, defendant rejected the plea offer and 
proceeded to trial. Supreme Court imposed a 
lawful sentence, based upon defendant's 
remorseless statement at the sentencing hearing, 
the heinous nature of the crimes, and the victim's 
sentencing statement. Furthermore, the plea offer 
would have required defendant to plead guilty to a 
class D felony, whereas defendant was convicted 
after trial of a class B violent felony offense for 
which the court could not have legally imposed 
the probationary sentence offered with respect to 
the plea. Defendant's rejection of the plea offer 
also required the victim to testify about the sexual 
abuse at trial, a factor this Court has recognized 
as a legitimate basis for the imposition of a more 
severe sentence after trial than that which the 
defendant would have received upon a plea of 
guilty ... . Had the presumption of vindictiveness 
applied to this case, these would constitute 
legitimate and reasoned bases for the more 
severe sentence imposed ... . People v 
Martinez, 2015 NY Slip Op 08456, CtApp 11-19-
15 
 

 

DISCIPLINARY HEARINGS 
(COA) 

 
DISCIPLINARY HEARINGS 

[INMATES] (FAILURE TO CALL WITNESS 
REQUESTED BY INMATE) 

  
Absent a Clear Due Process Violation, the Correct 

Remedy for Failure to Explain Why a Witness 
Requested by the Inmate Did Not Testify (a Rule 
Violation) Is a New Hearing, Not Expungement 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, determined that, under the facts, the correct 
remedy for the failure to call a witness requested by the 
inmate at a disciplinary hearing was a new hearing, not 
expungement. The court explained the due process 
requirements in this context, and the requirements of the 
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Department of Correctional and Community Services' 
(DOCCS') rules, which go beyond the due process 
requirements. Under the rules, if a requested witness in 
not called, the inmate must be given a written 
explanation for the witness' absence. Due process does 
not require the prison officials to explain why a witness 
did not appear. Here, because, under the facts, there 
was a clear rule violation, but no clear due process 
violation, a new hearing, not expungement, was 
appropriate: 
  

Petitioner was charged in a misbehavior report for 
violating prison disciplinary rules while an inmate 
at Attica Correctional Facility. At the Tier III 
disciplinary hearing, petitioner pleaded not guilty 
to all charges and requested several witnesses be 
called, including another inmate, T. However, T 
refused to testify, stating on his inmate witness 
refusal form that "I was never at Upstate ever. I 
came here from Attica!" Petitioner asked the 
hearing officer to re-contact T because his 
response indicated that he was confused about 
the location of the incident, which had occurred at 
Attica. The hearing officer agreed to have T re-
interviewed. However, when the hearing 
reconvened T did not testify and the hearing 
officer did not state whether T had been re-
contacted, and, if so, what he had said regarding 
the request to testify. The hearing officer, 
thereafter, found petitioner guilty of all charges, 
and respondent, the then Commissioner of the 
Department of Corrections and Community 
Supervision (DOCCS), administratively affirmed 
this disposition ... . * * * 
  
The United States Supreme Court in Wolff v 
McDonell , 418 US 539 (1974) held that inmates 
retain rights under the Federal Due Process 
Clause and are entitled to the minimum 
requirements for procedural due process, 
although those rights are subject to restrictions 
due to the nature of incarceration (id. at 556-58). 
Those minimal due process requirements include 
an inmate's right in a disciplinary proceeding to 
call witnesses in the inmate's defense, so long as 
"permitting [the inmate] to do so will not be unduly 
hazardous to institutional safety or correctional 
goals" (id. at 566). While noting its usefulness, the 
Supreme Court did not require that prison officials 
"state [their] reason for refusing to call a witness, 
whether it be for irrelevance, lack of necessity, or 
the hazards presented in individual cases" (id. ). 

  
The right to call witnesses is codified in DOCCS 
regulations, which also provide additional 
protections above and beyond those minimum 
requirements for procedural due process 
recognized by the United States Supreme Court 
(see 7 NYCRR 254.5). For example, and as 
relevant to this appeal, section 254.5(a) states 

that an inmate may call a witness if the testimony 
is "material, is not redundant, and doing so does 
not jeopardize institutional safety or correctional 
goals. If permission to call a witness is denied, the 
hearing officer shall give the inmate a written 
statement stating the reasons for the denial, 
including the specific threat to institutional safety 
or correctional goals presented." Matter of 
Texeira v Fischer, 2015 NY Slip Op 07783, 
CtApp 10-27-15 

  

 

EMPLOYMENT LAW (COA) 
 
EMPLOYMENT LAW (WORK EXPERIENCE 

PROGRAM [WEP])/FAIR LABOR 
STANDARDS ACT [FLSA] (MINIMUM WAGE 

FOR PARTICIPANTS IN WORK 
EXPERIENCE PROGRAM [WEP])/MINIMUM 

WAGE (WORK EXPERIENCE PROGRAM 
[WEP])/WORK EXPERIENCE PROGRAM 

[WEP] (MINIMUM WAGE)/MUNICIPAL LAW 
(WORK EXPERIENCE PROGRAM [WEP], 

MINIMUM WAGE) 
  

Petitioner, Who Was Required to Work in the "Work 
Experience Program [WEP]" to Receive Public 

Assistance, Was an "Employee" Entitled to Minimum 
Wage Under the Fair Labor Standards Act (FLSA) 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, over an extensive dissenting opinion by Judge 
Abdus-Salaam (in which Judge Pigott concurred), 
determined petitioner, who received public assistance 
from New York City and was therefore required to work 
35 hours per week in the Work Experience Program 
(WEP), was an "employee" entitled to the minimum 
wage under the Fair Labor Standards Act (FLSA). 
Petitioner, after completing the WEP, won $10,000 in the 
state lottery. Under the lottery rules, the state sought 
one-half of the lottery proceeds as reimbursement for the 
public assistance paid to petitioner. Petitioner argued 
that the reimbursement reduced the amount the state 
paid him for his WEP work below the minimum wage 
required by the FLSA. The Court of Appeals agreed with 
petitioner's argument. The bulk of the opinion and the 
dissent dealt with the propriety of finding petitioner was 
an "employee" entitled to the minimum wage protections 
of the FLSA: 
  

... [W]e must apply the economic reality test and, 
under that test, the City should be considered 
Carver's employer. The City had the power to hire 
and fire WEP workers, in that it was the City's 
responsibility to assign public assistance 
recipients to a WEP agency and the City could 
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dismiss workers from WEP based upon their 
performance. Additionally, the City and its WEP 
agencies supervise and control the work schedule 
of the workers. Furthermore, the City and its 
agencies, such as HRA, maintain the employment 
records of the WEP workers. While the Social 
Services Law, not the WEP agencies or the City, 
determines the rate and method of payment of 
WEP workers, that is simply one factor. The 
economic reality test "encompasses the totality of 
the circumstances" ... . Matter of Carver v State 
of New York, 2015 NY Slip Op 08451, CtApp 
11-19-15 
  

 
 

ENVIRONMENTAL LAW (COA) 
 
 

ENVIRONMENTAL LAW (STANDING TO 
CONTEST MUNICIPAL 

RULINGS)/STANDING (ENVIRONMENTAL 
LAW, STANDING TO CONTEST MUNICIPAL 

RULINGS)/MUNICIPAL LAW 
(ENVIRONMENTAL LAW, STANDING TO 

CONTEST MUNICIPAL RULINGS) 
  

Standing Criteria for Petitioning for Review of 
Municipal Environmental Rulings Clarified; The Fact 

that Many People, in Addition to Petitioner, Will 
Suffer the Same Adverse Effects as Petitioner, 

Did Not Negate Petitioner's Standing 
  
In a full-fledged opinion by Judge Abdus-Salaam, the 
Court of Appeals clarified the nature of the standing 
requirement for contesting municipal rulings under the 
State Environmental Quality Review Act (SEQRA). The 
Village of Painted Post had approved the sale of 
municipal water to a company which operates gas wells 
in Pennsylvania. As part of that project, construction of a 
railroad loading facility was approved. A resident of the 
village, Martin, was one of the petitioners seeking the 
annulment of the Village's SEQRA rulings. Martin, who 
lives near the rail facility, alleged the noise from the 
facility was different in degree from that experienced by 
the general public (thus according him standing to bring 
the petition). Supreme Court agreed Martin had 
standing. The Appellate Division reversed. The Court of 
Appeals determined Martin did in fact sufficiently 
allege standing. The fact that other nearby residents 
would experience the same intrusion as Martin was not 
dispositive: 
  

The Appellate Division, in concluding that 
petitioner Marvin lacked standing, applied an 
overly restrictive analysis of the requirement to 
show harm "different from that of the public at 

large," reasoning that because other Village 
residents also lived along the train line, Marvin did 
not suffer noise impacts different from his 
neighbors. * * *  
  
To deny standing to persons who are in fact 
injured simply because many others are also 
injured, would mean that the most injurious and 
widespread Government actions could be 
questioned by nobody."]). The harm that is 
alleged must be specific to the individuals who 
allege it, and must be "different in kind or degree 
from the public at large"... , but it need not be 
unique. Here, petitioner Marvin is not alleging an 
indirect, collateral effect from the increased train 
noise that will be experienced by the public at 
large, but rather a particularized harm that may 
also be inflicted upon others in the community 
who live near the tracks. 

  
The number of people who are affected by the 
challenged action is not dispositive of standing. 
...[S]tanding rules should not be "heavy-handed," 
...[w]e are "reluctant to apply [standing] principles 
in an overly restrictive manner where the result 
would be to completely shield a particular action 
from judicial review" ... . Applying the Appellate 
Division's reasoning, because there are multiple 
residents who are directly impacted, no resident 
of the Village would have standing to challenge 
the actions of the Village, notwithstanding that the 
train noise fell within the zone of interest of 
SEQRA. That result would effectively insulate the 
Village's actions from any review and thereby run 
afoul of our pronouncement that the standing rule 
should not be so restrictive as to avoid judicial 
review. Matter of Sierra Club v Village of 
Painted Post, 2015 NY Slip Op 08452, CtApp 
11-19-15 

  
  

SOCIAL SERVICES LAW (COA) 
 

SOCIAL SERVICES LAW (PUBLIC 
ASSISTANCE, CHILD SUPPORT)/PUBLIC 
ASSISTANCE (CHILD SUPPORT)/CHILD 

SUPPORT (PUBLIC ASSISTANCE) 
  

  
City's Collection of Child Support Payments 

Otherwise Due to Petitioner Proper; City Entitled to 
Child Support Payments and Arrears Up to the 
Amount of Public Assistance Paid to Petitioner 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, over a partial two-judge dissent, determined that 
the city was entitled to collect child-support payments 
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and arrears re: a child who was receiving public 
assistance because the amount of public assistance 
paid out exceeded the amount of child-support arrears: 
  

We need not decide whether [the 
city's] calculations are correct in order to conclude 
that their determinations were not arbitrary, 
capricious or erroneous as a matter of law, 
because even petitioner's proposed calculation 
yielded no excess. From 1989 until 2007, the City 
paid petitioner's family $101,884.41 in benefits 
and has recouped only $58,756.50. Thus, under 
any calculation petitioner proposes, the City has 
not yet collected child support arrears that exceed 
the unreimbursed benefits her family 
received. Matter of Hawkins v Berlin, 2015 NY 
Slip Op 08612, CtApp 11-23-15 
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SPECIAL DUTY TO ADULT EMPLOYEE), 56 

MUNICIPAL LAW (VERIFIED CLAIM CANNOT BE 
DEEMED A SUMMONS AND COMPLAINT UNDER 
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CPLR 2001), 15 
MUNICIPAL LAW (WORK EXPERIENCE PROGRAM 

[WEP], MINIMUM WAGE), 84 
NEGLECT (FINDING OF NEGLECT CANNOT BY 

MADE BASED UPON JUDICIAL NOTICE OF DRUG 
CONVICTION), 35 

NEGLIGENCE (ASSUMPTION OF THE RISK), 47 
NEGLIGENCE (CAUSE OF FALL, SPECULATION), 47 
NEGLIGENCE (CHAIN REACTION ACCIDENT), 48 
NEGLIGENCE (CONSTRUCTIVE NOTICE, FAILURE 

TO DEMONSTRATE LACK OF), 48 
NEGLIGENCE (DEFENDANT'S ADMISSION AND 

PRIOR INCONSISTENT STATEMENT IN POLICE 
ACCIDENT REPORT), 49 

NEGLIGENCE (DUTY OF CARE, HOSPITAL, HARM 
CAUSED BY THIRD PERSONS), 49 

NEGLIGENCE (DUTY OF CARE, SPECIAL 
RELATIONSHIP), 50 

NEGLIGENCE (DUTY STEMMING FROM CONTRACT, 
LAUNCH INSTRUMENT OF HARM), 50 

NEGLIGENCE (EXPOSURE TO TOXINS, PROOF OF 
EMOTIONAL INJURY), 41 

NEGLIGENCE (FORESEEABILITY, ATTACK BY THIRD 
PARTY), 51 

NEGLIGENCE (GOVERNMENTAL IMMUNITY, 
HIGHWAY SAFETY), 51 

NEGLIGENCE (HABIT OR ROUTINE PRACTICE AS 
CIRCUMSTANTIAL EVIDENCE), 52 

NEGLIGENCE (JOHN DOE DEFENDANTS), 52 
NEGLIGENCE (LEFT TURN INTO DEFENDANT'S ON-

COMING PATH, PROXIMATE CAUSE OF 
COLLISION), 53 

NEGLIGENCE (MUNICIPAL LAW, CREATION OF 
HAZARDOUS CONDITION), 53 

NEGLIGENCE (OPEN AND OBVIOUS CONDITION), 
53, 54 

NEGLIGENCE (OUT-OF-POSSESSION LANDLORD), 
13 

NEGLIGENCE (PARENTS NOT LIABLE FOR ASSAULT 
BY INTOXICATED GUEST AT PARTY HOSTED BY 
DAUGHTER)/, 54 

NEGLIGENCE (PAST RECOLLECTION RECORDED 
AND HEARSAY CONCERNING SLIP AND FALL 
PROPERLY CONSIDERED RE 
SUMMARY JUDGMENT), 13 

NEGLIGENCE (PLAINTIFF'S ACTS WERE SOLE 
PROXIMATE CAUSE OF INJURY), 55 

NEGLIGENCE (PROXIMATE CAUSE, PLAINTIFF'S 
NEGLIGENCE WAS SUPERSEDING CAUSE AS A 
MATTER OF LAW), 55 

NEGLIGENCE (SCHOOL DISTRICT OWES NO 
SPECIAL DUTY TO ADULT EMPLOYEE), 56 

NEGLIGENCE (SIDEWALK MAINTENANCE, 
RESPONSIBILITIES IMPOSED BY LEASE), 56 

NEGLIGENCE (SNOW AND ICE, DEFENDANT FAILED 
TO DEMONSTRATE IT DID NOT CREATE OR 
EXACERBATE THE CONDITION), 55 

NEGLIGENCE (TRIVIAL DEFECT, SLIP AND FALL), 57 
OPEN AND OBVIOUS CONDITION (HEIGHT 

DIFFERENTIAL BETWEEN WALKWAY AND BED 

OF DECORATIVE STONES), 54 
OPEN AND OBVIOUS CONDITION (SINGLE STEP), 53 
OWN WORDS DEFENSE (DEFAMATION), 32 
PARAPHILIA NOS (DIAGNOSIS, CIVIL COMMITMENT 

OF SEX OFFENDERS), 45 
PARENTAL RIGHTS, TERMINATION OF, 37 
PARTNERSHIP DISTRIBUTIONS (STATUTE OF 

LIMITATIONS), 57 
PARTNERSHIP LAW (STATUTE OF LIMITATIONS, 

PARTNERSHIP DISTRIBUTIONS), 57 
PEDIGREE INFORMATION (INCRIMINATING 

PEDIGREE INFORMATION SHOULD HAVE BEEN 
SUPPRESED), 20 

PEDOPHILIA (CIVIL COMMITMENT OF SEX 
OFFENDERS), 45 

PERMANENT NEGLECT (CHILDREN'S REMAINING IN 
FOSTER CARE UNTIL FATHER'S RELEASE FROM 
PRISON NOT A SUFFICIENT PLAN FOR THE 
CHILDREN'S FUTURE), 36 

PERMISSION OF COURT (REQUIRED FOR VIDEO 
RECORDING OF INDEPENDENT MEDICAL EXAM 
[IME]), 11 

PETIT LARCENY (ADEQUACY OF MISDEMEANOR 
INFORMATION, CONCEPT OF OWNERSHIP OF 
PROPERTY), 81 

PIERCING THE CORPORATE VEIL, 32 
POLICE ACCIDENT REPORT (DEFENDANT'S 

STATEMENT ADMISSIBLE AS ADMISSION AND 
PRIOR INCONSISTENT STATEMENT), 49 

POLICE OFFICERS (DIVULGING EXISTENCE OF 
EAVESDROPPING WARRANT), 22 

PORTABLE BREATH TEST DEVICE [PBT] (DRIVING 
WHILE INTOXICATED), 22 

POSSESSION OF ORIGINAL NOTE (FORECLOSURE, 
STANDING), 38 

POST-CRIME BEHAVIOR (ADMISSIBILITY OF 
EVIDENCE), 27 

PRESERVATION OF ERROR (GUILTY PLEA 
ALLOCUTION), 74, 75 

PRESERVATION OF ERROR (O'RAMA VIOLATIONS 
WERE MODE OF PROCEEDINGS ERRORS), 26 

PRIOR CRIMES AND BAD ACTS, 24, 28, 72, 73 
PRIVATE NUISANCE (INSTALLATION OF FENCE AND 

METAL POSTS ACROSS FROM PLAINTIFF'S 
DRIVEWAY), 58 

PRO SE (ERROR TO DENY CRIMINAL DEFENDANT'S 
REQUEST TO REPRESENT HIMSELF AT TRIAL), 
21 

PROBATION (WAIVER OF FOURTH AMENDMENT 
RIGHTS AS CONDITION OF PROBATION), 27 

PROMISSORY ESTOPPEL (PROMISE MADE IN 
REVOKED WILL ENFORCEABLE), 61 

PROMISSORY NOTE (FORGERY), 38 
PROMPT OUTCRY (HEARSAY, CRIMINAL LAW), 24 
PROSECUTORIAL MISCONDUCT (SUMMATION), 28 
PROXIMATE CAUSE (COLLISION, LEFT TURN INTO 

DEFENDANT'S ON-COMING PATH), 53 
PROXIMATE CAUSE (PLAINTIFF'S ACTS AS SOLE 

PROXIMATE CAUSE), 55 
PROXIMATE CAUSE (PLAINTIFF'S NEGLIGENCE 
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WAS SUPERSEDING CAUSE AS A MATTER OF 
LAW), 55 

PUBLIC ADJUSTERS (PAYMENT FOR VALUABLE 
SERVICES), 40 

PUBLIC ASSISTANCE (CHILD SUPPORT), 85 
PUBLIC EMPLOYEES (ARBITRATION, COLLECTIVE 

BARGAINING AGREEMENT), 8 
PUBLIC OFFICERS LAW (FOIL REQUEST RE 

DEPARTMENT OF EDUCATION AUDIT 
PROCEDURES), 37 

QUANTUM MERUIT (USE AND OCCUPANCY OF 
PROPERTY), 42 

REAL ESTATE (BROKER, DUTY OF CARE 
STEMMING FROM CONTRACT), 50 

REAL ESTATE (PURCHASE CONTRACT, INSECT 
DAMAGE AND MOLD), 58 

REAL PROPERTY (ADVERSE POSSESSION 
CRITERIA IN 2002), 59 

REAL PROPERTY (CONSTRUCTIVE TRUST), 60 
REAL PROPERTY (NAIL AND MAIL SERVICE OF 

NOTICE OF VIOLATION BY NYS DEPARTMENT OF 
BUILDINGS), 13 

REAL PROPERTY (REFORMATION OF DEED, 
SCRIVENER'S ERROR, STATUTE OF 
LIMITATIONS), 60 

REAL PROPERTY LAW (BONA FIDE PURCHASER), 
59 

REAL PROPERTY TAX LAW (ASSESSMENT OF LAND 
VALUE), 61 

REFORMATION (DEED, SCRIVENER'S ERROR, 
STATUTE OF LIMITATIONS), 60 

REFUSAL OF CHEMICAL TEST (DRIVING WHILE 
INTOXICATED), 17 

RELICENSING POWERS (COMMISSIONER OF 
MOTOR VEHICLES, ALCOHOL-RELATED 
OFFENSES), 6, 7 

RENT COMPUTATION (ACCRUAL OF CAUSE OF 
ACTION BASED UPON), 41 

RESCISSION OF INSURANCE POLICY (INSURER'S 
KNOWLEDGE OF MATERIAL 
MISREPRESENTATION), 39 

RIGHT TO COUNSEL (INVOKED BY DEFENDANT'S 
RESPONSE), 29 

SANCTIONS (ATTORNEYS, DISMISSED CAUSE OF 
ACTION INCLUDED IN AMENDED COMPLAINT), 39 

SANCTIONS (ATTORNEYS, FRIVILOUS CONDUCT), 9 
SECOND FELONY OFFENDER (EFFECT OF HABEAS 

CORPUS RELEASE ON TEN-YEAR 
CALCULATION), 74 

SECURITY MEASURES (NEGLIGENCE, FAILURE TO 
PROVIDE, HOMELESS FACILITY), 51 

SENTENCING (DRUG LAW REFORM ACT), 82 
SENTENCING (EFFECT OF HABEAS CORPUS 

RELEASE ON TEN-YEAR SECOND FELONY 
CALCULATION), 74 

SENTENCING (PRESUMPTION OF VINDICTIVE), 83 
SENTENCING (SECOND CHILD SEXUAL ASSAULT 

FELONY OFFENDERS), 82 
SEX OFFENDER (CIVIL COMMITMENT), 44, 45 
SEX OFFENDER REGISTRATION ACT (SORA) RISK 

ASSESSMENT, 29 
SEXUAL HARASSMENT (EMPLOYMENT LAW), 34 
SIDEWALK MAINTENANCE (RESPONSIBILITIES 

IMPOSED BY LEASE), 56 
SIXTH AMENDMENT (JURY AS CROSS-SECTION OF 

COMMUNITY), 26 
SLIP AND FALL (DEFENDANT FAILED TO 

DEMONSTRATE IT DID NOT CREATE OR 
EXACERBATE THE CONDITION), 55 

SOCIAL SERVICES LAW (INELIGIBILITY PERIOD, 
MEDICAID), 43 

SOCIAL SERVICES LAW (PUBLIC ASSISTANCE, 
CHILD SUPPORT), 85 

SPECIAL IMMIGRANT JUVENILE STATUS (FAMILY 
LAW), 36 

SPECIAL RELATIONSHIP (DUTY OF CARE), 50 
STANDING (ENVIRONMENTAL LAW, STANDING TO 

CONTEST MUNICIPAL RULINGS), 85 
STANDING (FORECLOSURE, POSSESSION OF 

NOTE), 38 
STATEMENT BY ACCUSED (CIRCUMSTANTIAL 

EVIDENCE), 71 
STATEMENTS (RECORDING OF DEFENDANT'S 

STATEMENT TO POLICE), 82 
STATEMENTS (SUPPRESSION, REQUEST FOR 

COUNSEL), 31 
STATUTE OF FRAUDS (PROMISE MADE IN 

REVOKED WILL ENFORCEABLE), 61 
STATUTE OF LIMITATIONS (ACCRUAL OF CAUSE 

OF ACTION BASED UPON RENT COMPUTATION 
DISPUTE), 41 

STIPULATION, EVIDENCE ADMITTED BY (CRIMINAL 
LAW), 71 

STREET STOP (CRIMINAL LAW, LEVEL ONE 
INQUIRY, FLIGHT, PURSUIT NOT JUSTIFIED), 30 

STREET STOP (CRIMINAL LAW, LEVEL TWO 
INQUIRY, FLIGHT, PURSUIT JUSTIFIED), 30 

STRICT LIABILITY (DOG BITE), 7 
SUMMARY JUDGMENT (HEARSAY SUFFICIENT TO 

DEFEAT), 13 
SUMMATION (CRIMINAL LAW, PROSECUTORIAL 

MISCONDUCT), 28 
SUPPRESSION (EMERGENCY EXCEPTION TO 

WARRANT REQUIREMENT MISAPPLIED), 23 
SUPPRESSION (INCRIMINATING PEDIGREE 

INFORMATION), 20 
SUPPRESSION (STATEMENTS TO LAW 

ENFORCEMENT AND CHILD PROTECTIVE 
CASEWORKER MADE IN VIOLATION OF RIGHT 
TO COUNSEL), 29 

SUPPRESSION OF STATEMENT (REQUEST FOR 
COUNSEL), 31 

SURVEILLANCE VIDEO (DIRECT EVIDENCE), 71 
TAX CERTIORARI PROCEEDING (ASSESSMENT OF 

LAND VALUE), 61 
THIRD-PARTY CULPABILITY (STANDARD OF 

ADMISSIBILITY OF EVIDENCE), 77 
TOXINS, EXPOSURE TO (EMOTIONAL INJURY, 

PROOF OF), 41 
TRACKED IN WATER (CONSTRUCTIVE NOTICE, 
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FAILURE TO DEMONSTRATE WHEN AREA WAS 
LAST INSPECTED), 48 

TRESPASS (DISCHARGE OF WATER ON 
PLAINTIFF'S LAND), 58 

TRIVIAL DEFECT (SLIP AND FALL), 57 
TRUSTS AND ESTATES (CONSTRUCTIVE TRUST, 

REAL PROPERTY), 60 
TRUSTS AND ESTATES (PROMISE MADE IN 

REVOKED WILL ENFORCEABLE), 61 
TRUSTS AND ESTATES (TRUSTEE'S 

INVESTMENTS), 62 
UNEMPLOYMENT INSURANCE (ABSENTEEISM DUE 

TO DIABETES), 62 
UNEMPLOYMENT INSURANCE (CLAIMANT WHO 

QUIT TO CARE FOR CHILD WAS NOT AVAILABLE 
FOR WORK), 63 

UNEMPLOYMENT INSURANCE (COLLEGE 
TEACHING, REASONABLE ASSURANCE OF 
CONTINUED EMPLOYMENT), 63 

UNEMPLOYMENT INSURANCE (COPY WRITER AND 
EDITOR WAS AN EMPLOYEE), 64 

UNEMPLOYMENT INSURANCE (DISQUALIFYING 
MISCONDUCT), 64 

UNEMPLOYMENT INSURANCE (DRIVERS ARE 
EMPLOYEES), 64 

UNEMPLOYMENT INSURANCE (MASSAGE 

THERAPIST WAS EMPLOYEE), 65 
UNEMPLOYMENT INSURANCE (MUSICIAN WAS 

EMPLOYEE), 65 
UNEMPLOYMENT INSURANCE (PYROTECHNICIAN 

WAS NOT AN EMPLOYEE), 65 
UNEMPLOYMENT INSURANCE (REPORTER WAS 

EMPLOYEE), 66 
UNEMPLOYMENT INSURANCE (TRUCK DRIVER 

WAS EMPLOYEE), 66, 67 
UNEMPLOYMENT INSURANCE (UNPAID WORK), 67 
UNIONS (ARBITRATION, COLLECTIVE BARGAINING 

AGREEMENT), 8 
UNLAWFUL CONFINEMENT (INMATES, VIOLATION 

OF DISCIPLINARY HEARING [DUE PROCESS] 
RULES), 67 

USE AND OCCUPANCY (QUANTUM MERUIT), 42 
VACATE CONVICTION (MOTION TO), 77, 78 
VEHICLE AND TRAFFIC LAW (LEFT TURN INTO 

DEFENDANT'S ON-COMING PATH), 53 
VIDEO SURVEILLACE (CRIMINAL LAW, DIRECT 

EVIDENCE), 71 
VOLUNTARY PAYMENT DOCTRINE, 16 
WORK EXPERIENCE PROGRAM [WEP] (MINIMUM 

WAGE), 84 
ZONING (INTERNET-BASED SHORT TERM RENTAL 

OF FAMILY RESIDENCES), 69 
 


