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elements of several intentional torts, including malicious prosecution, false 

arrest, false imprisonment, libel, slander and tortious interference with a 

prospective business advantage (note that issuance of an appearance ticket 

does not amount to false arrest or imprisonment): 
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SAFE Act Restrictions on Ownership of Assault Rifles and Ammunition 

Feeding Devices Constitutional 
  
The Third Department, in a full-fledged opinion by Justice Devine, determined 
that the restrictions on ownership of assault rifles and ammunition feeding 
devices in the "SAFE Act" furthered the substantial, compelling, governmental 
interests in public safety and crime prevention and, therefore, are 
constitutional: 

 
Devine, J. 

Appeal (transferred to this Court by order of the Court of Appeals) from a 
judgment of the Supreme Court (McNamara, J.), entered April 21, 2014 in 
Albany County, which, among other things, granted defendants' motion for 
summary judgment dismissing the complaint. 

On January 14, 2013, at the request of both the Senate and Assembly, 
respondent Governor issued a message of necessity to the Legislature, setting 
forth facts which, in his opinion, necessitated an immediate vote by both 
houses on the New York Secure Ammunition and Firearms Enforcement Act 
(hereinafter the SAFE Act). The SAFE Act was passed by the Senate later that 
day and by the Assembly on January 15, 2013, and it was signed into law by 
the Governor on January 15, 2013 (see L 2013, ch 1). 

Plaintiffs Robert L. Schulz and Jeffrey Gaul, as well as numerous others, 
commenced this action and argued that the SAFE Act was void as violative of 
the NY Constitution. Supreme Court denied Schulz's motion for a preliminary 
injunction preventing enforcement of the SAFE Act and, upon appeal, we 
affirmed (108 AD3d 856 [2013], lv dismissed 21 NY3d 1051 [2013]). Following 
joinder of issue, defendants moved for summary judgment dismissing the 
complaint. Supreme Court granted the motion, and sundry plaintiffs appeal.[FN1] 

We affirm. Schulz argues that the Governor's message of necessity did 
not comport with NY Constitution, article III, § 14, which requires that a bill be 
printed and placed upon the desks of legislators "at least three calendar 
legislative days prior to its final passage, unless the governor, or the acting 
governor, shall have certified, under his or her hand and the seal of the state, 
the facts which in his or her opinion necessitate an immediate vote thereon." 

 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07728.htm#1FN
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The constitutional language accordingly requires that the 
Governor set forth some facts in a message of 
necessity, but "the sufficiency of [those] facts . . . is not 
subject to judicial review" (Maybee v State of New York, 
4 NY3d 415, 418 [2005]; see 108 AD3d at 857). 
Contrary to the contention of Schulz, heightened review 
of the facts justifying the message of necessity is not 
required, even though the SAFE Act impacts upon 
fundamental rights (see 108 AD3d at 858 n 2). Inasmuch 
as the message of necessity here provided a factual 
justification, Supreme Court was correct in holding that 
no further judicial review was warranted (see Maybee v 
State of New York, 4 NY3d at 417). 

As for the substance of the legislation, the SAFE 
Act expanded the definition of assault weapon and, in so 
doing, effectively "criminaliz[ed] the possession of a 
greater number of guns or otherwise restrict[ed] them, . . 
. [although] a grandfather provision was also included 
that permitted certain individuals who possessed 'assault 
weapons' . . . before the January 15, 2013 effective date 
to lawfully continue to possess" them subject to 
registration (Kampfer v Cuomo, 993 F Supp 2d 188, 
190-191 [ND NY 2014]; see Penal Law § 265.00 [22], as 
amended by L 2013, ch 1, § 37). The SAFE Act also 
retooled the definition of large capacity ammunition 
feeding devices "to include, among other things, devices 
with a capacity of ten or less rounds of ammunition, but 
'containing more than seven rounds of ammunition,' or 
those obtained after the effective date that have 'a 
capacity of, or that can be readily restored or converted 
to accept, more than seven rounds of ammunition'" 
(Kampfer v Cuomo, 993 F Supp 2d at 191, quoting L 
2013, ch 1, § 38; see Penal Law § 265.00 [23]). 

Schulz and Gaul argue that the affected weapons 
and feeding devices are in common use in New York 
and that restricting the possession of those items 
offends the right to keep and bear arms for self-defense 
guaranteed by the Second Amendment of the US 
Constitution. Defendants assert that this argument is 
unpreserved but, given that it was arguably raised in the 
complaint and was certainly addressed before Supreme 
Court by both defendants and the court, we do not 
agree. That being said, "[l]egislative enactments enjoy a 
strong presumption of constitutionality . . . [and] parties 
challenging a duly enacted statute face the initial burden 
of demonstrating the statute's invalidity beyond a 
reasonable doubt" (LaValle v Hayden, 98 NY2d 155, 161 
[2002] [internal quotation marks and citations 
omitted]; see Matter of Concerned Home Care 
Providers, Inc. v State of New York, 108 AD3d 151, 154 
[2013], lv dismissed 22 NY3d 946 [2013]). Defendants 
invoked that presumption in their summary judgment 
motion and, accordingly, the burden rested on plaintiffs 
to raise a question as to the invalidity of the SAFE Act 
(see e.g. Wein v Carey, 41 NY2d 498, 505-506 [1977]). 
Even viewing the evidence in the light most favorable to 
the nonmoving parties (see Branham v Loews Orpheum 

Cinemas, Inc., 8 NY3d 931, 932 [2007]), we agree with 
Supreme Court that they failed to do so. 

"[T]he Second Amendment confers a 
constitutionally protected individual right to keep and 
bear arms as a means of self-defense within the home" 
(People v Perkins, 62 AD3d 1160, 1161 [2009], lvs 
denied 13 NY3d 748 [2009]; see District of Columbia v 
Heller, 554 US 570, 592-595, 630 [2008]), and "the Due 
Process Clause of the Fourteenth Amendment 
incorporates" that right against the states (McDonald v 
City of Chicago, Ill., 561 US 742, 791 [2010])[FN2]. The 
Second Amendment does not confer "a right to keep and 
carry any weapon whatsoever in any manner 
whatsoever and for whatever purpose," and reasonable 
governmental restrictions may be placed on the right to 
keep and bear arms (District of Columbia v Heller, 554 
US at 626; see United States v Bryant, 711 F3d 364, 
368-369 [2d Cir 2013], cert denied US , 134 S Ct 804 
[2013]; People v Perkins, 62 AD3d at 1161). The 
Supreme Court of the United States has explained that 
such reasonable restrictions include "longstanding 
prohibitions on the possession of firearms by felons and 
the mentally ill, or laws forbidding the carrying of 
firearms in sensitive places such as schools and 
government buildings, or laws imposing conditions and 
qualifications on the commercial sale of arms" (District of 
Columbia v Heller, 554 US at 626-627; see McDonald v 
City of Chicago, Ill., 561 US at 786). 

We will accept, for purposes of discussion, that the 
SAFE Act substantially burdens the right to keep and 
bear arms so as to subject it to Second Amendment 
scrutiny (see New York State Rifle & Pistol Assn., Inc. v 
Cuomo, ___ F3d ___, ___, 2015 WL 6118288, *9, 2015 
US App LEXIS 18121, *33-35 [2d Cir 2015]; United 
States v Decastro, 682 F3d 160, 166 [2d Cir 2012], cert 
denied US , 133 S Ct 838 [2013]). We will also assume, 
although it is debatable, that the weapons and feeding 
devices addressed by the SAFE Act are not the type of 
dangerous and exotic weaponry that merit no Second 
Amendment protection (see District of Columbia v Heller, 
526 US at 627; New York State Rifle & Pistol Assn., Inc. 
v Cuomo, 2015 WL 6118288 at *6-7, 2015 US App 
LEXIS 18121 at *23-29; but see Friedman v City of 
Highland Park, Ill., 784 F3d 406, 407-411 [7th Cir 2015]). 
The question accordingly becomes whether the 
challenged provisions survive intermediate scrutiny, 
namely, whether they "bear[] a substantial relationship to 
the achievement of an important governmental 
objective" (People v Hughes, 22 NY3d 44, 51 
[2013]; see Clark v Jeter, 486 US 456, 461 [1988]). 

With regard to the objective pursued, "New York 
has substantial, indeed compelling, governmental 
interests in public safety and crime prevention" 
(Kachalsky v County of Westchester, 701 F3d 81, 97 [2d 
Cir 2012], cert denied US , 133 S Ct 1806 [2013]; see 
New York State Rifle & Pistol Assn., Inc. v Cuomo, 2015 

http://www.courts.state.ny.us/reporter/3dseries/2005/2005_03275.htm
http://www.courts.state.ny.us/reporter/3dseries/2005/2005_03275.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_05026.htm
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_05026.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_02792.htm
http://www.courts.state.ny.us/reporter/3dseries/2007/2007_02792.htm
http://www.courts.state.ny.us/reporter/3dseries/2009/2009_03962.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07728.htm#2FN
http://www.courts.state.ny.us/reporter/3dseries/2013/2013_07654.htm
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WL 6118288 at *10, 2015 US App LEXIS 18121 at 
*39; People v Hughes, 22 NY3d at 52). Schulz and Gaul 
provided no proof to call the well-established premise 
behind the challenged provisions into question, namely, 
that the governmental interest in public safety is 
substantially furthered by reducing access to weapons 
designed to quickly fire significant amounts of 
ammunition and the ammunition feeding devices 
required to hold that ammunition (see New York State 
Rifle & Pistol Assn., Inc. v Cuomo, 2015 WL 6118288 at 
*10-11, 2015 US App LEXIS 18121 at *39-47; Friedman 
v City of Highland Park, Ill., 784 F3d at 410-411; Fyock v 
City of Sunnyvale, 779 F3d 991, 1000-1001 [9th Cir 
2015]; Heller v District of Columbia, 670 F3d 1244, 
1262-1264 [DC Cir 2011])[FN3]. Thus, we agree with 
Supreme Court that "[t]he core prohibitions . . . of assault 
weapons and large-capacity magazines [contained in the 
SAFE Act] do not violate the Second Amendment" (New 
York State Rifle & Pistol Assn. v Cuomo, 2015 WL 
6118288 at 16, 2015 US App LEXIS 18121 at *58). 

The further arguments of Schulz, to the extent that 
they are properly before us, have been examined and 
found to lack merit. 

Egan Jr., J.P., Rose and Lynch, JJ., concur. 

ORDERED that the judgment is affirmed, without 
costs. 

Footnotes 
 
 
Footnote 1: While the notice of appeal is purportedly 
filed on behalf of all plaintiffs, and is signed by many of 
them, only Schulz and Gaul have filed briefs on appeal. 
Schulz and Gaul are not admitted to practice law in this 
state and, accordingly, lack authority to represent the 
other plaintiffs upon this appeal (see Judiciary Law § 
478; Matter of Schulz v New York State Dept. of Envtl. 
Conservation, 186 AD2d 941, 942 n [1992], lv denied 81 
NY2d 707 [1993]). Thus, we deem the appeal to have 
been abandoned by all plaintiffs except Schulz and Gaul 
(see Gapihan v Hemmings, 121 AD3d 1397, 1398 n 2 
[2014]). 
 
Footnote 2: Civil Rights Law § 4 also confers a right to 
keep and bear arms, and "authoritative . . . decisions 
construing the Second Amendment may properly be 
applied to the [s]tate statute in the interest of 
homogeneity of interpretation" (Matter of Moore v 
Gallup, 267 App Div 64, 67 [1943], affd 293 NY 846 
[1944]; see People v Perkins, 62 AD3d at 1161).  
 
Footnote 3: The provisions of the SAFE Act barring the 
use of ammunition feeding devices with more than seven 
rounds loaded were declared unconstitutional by the 
United States Court of Appeals for the Second Circuit, 
which found the limit to be an unsupported limitation on 

the right to keep and bear arms (New York State Rifle & 
Pistol Assn., Inc. v Cuomo, 2015 WL 6118288 at *12, 
2015 US App LEXIS 18121 at *47-48; see L 2013, ch 1, 
§ 46-a; L 2003, ch 57, part FF, §§ 2, 4). That decision, 
although it serves as "useful and persuasive authority," 
is not binding upon us (People v Kin Kan, 78 NY2d 54, 
60 [1991]; see Matter of State of New York v Daniel OO., 
88 AD3d 212, 218-219 [2011], appeal dismissed 21 
NY3d 1038 [2013]; Hess v Wojcik-Hess, 86 AD3d 847, 
848 [2011], lv denied 18 NY3d 805 [2012]). In any case, 
Schulz and Gaul have not advanced any challenges 
specific to the seven-round limit, and we take no position 
as to whether it would pass muster under an 
intermediate scrutiny analysis.  
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07728.htm#3FN
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07728.htm#1CASE
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07244.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07728.htm#2CASE
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07728.htm#3CASE
http://www.courts.state.ny.us/reporter/3dseries/2011/2011_06196.htm
http://www.courts.state.ny.us/reporter/3dseries/2011/2011_06196.htm
http://www.courts.state.ny.us/reporter/3dseries/2011/2011_06006.htm
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Editor’s Note: 
 
The Table of Contents lists, and each entry links directly 
to, the major categories of summaries, i.e., “Criminal 
Law,” “Civil Procedure,” etc.  
 
The vast majority of topics addressed in the headings for 
the summaries do not appear in the Table of Contents. 
Do not, therefore, rely on the Table of Contents as 
anything more than a quick way to navigate to the major 
categories in the body of the Digest and back to the 
Table of Contents. 
 
The Index on page 77 has page references to every 
occurrence of a topic which appears in the multiple 
headings for the summaries. For a complete assessment 
of the coverage of any particular topic, even those which 
constitute the major categories, you must use the Index.   
 
I suggest printing out just the Index to easily locate all 
the discussions of a particular topic. 
 
The summary headings double as index entries, with a 
separate entry for each issue addressed in the 
summary, separated by slashes. Although the resulting 
repetition in the headings is a bit clumsy, this system 
facilitates the creation of a usable index. 
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ADMINISTRATIVE LAW 

 

 
ADMINISTRATIVE LAW (COURTS' LIMITED 

REVIEW POWERS)/MUNICIPAL LAW 
(COURTS' LIMITED REVIEW POWERS RE: 

ADMINISTRATIVE DECISIONS) 
  

Courts' Limited Review Powers Re: Administrative 
Rulings Clearly Illustrated 

  
The Fourth Department, in a dispute about whether fiber 
optic cables were taxable by the city and the school 
district under the Real Property Tax Law, determined 
Supreme Court was powerless to rule on the matter on 
grounds not used by the administrative agencies which 
initially heard it. The Fourth Department succinctly 
explained the relevant review powers: 
  

We agree with petitioners that the court erred in 
dismissing the petition on grounds different from 
those on which respondents relied in denying the 
applications. It is well settled that "[a] reviewing 
court, in dealing with a determination . . . which an 
administrative agency alone is authorized to 
make, must judge the propriety of such action 
solely by the grounds invoked by the agency. If 
those grounds are inadequate or improper, the 
court is powerless to affirm the administrative 
action by substituting what it considers to be a 
more adequate or proper basis" ... . Thus, the 
court was without power to uphold the 
administrative determinations on a different basis, 
no matter how sound that basis may be. 

  
Contrary to petitioners' further contention, 
however, we may not grant the ultimate 
affirmative relief requested in the petition, i.e., 
removal of the subject properties from the tax rolls 
and a refund of the taxes paid. The Court of 
Appeals has noted that courts "regularly defer to 
the governmental agency charged with the 
responsibility for administration of [a] statute' in 
those cases where interpretation or application 
involves knowledge and understanding of 
underlying operational practices or entails an 
evaluation of factual data and inferences to be 
drawn therefrom,' and the agency's interpretation 

is not irrational or unreasonable' " ... . We 
conclude that "this case involves a question 
concerning the specific application of a broad 
statutory term, . . . and therefore is one in which 
the agency which administers the statute must 
determine it initially" ... , because in such a 
situation, " the reviewing court's function is limited' 
" ... . Matter of Level 3 Communications, LLC v 
Erie County, 2015 NY Slip Op 07104, 4th Dept 
10-2-15 

  

 
ADMINISTRATIVE LAW (CRITERIA FOR 
COURT REVIEW OF DETERMINATION 

MADE AFTER A HEARING)/MUNICIPAL 
LAW (CRITERIA FOR COURT REVIEW OF 

ADMINISTRATIVE DETERMINATION MADE 
AFTER A HEARING) 

  
Courts' Limited Review Powers Re: an 

Administrative Determination Made After a Hearing 
Clearly Explained 

  
In reversing Supreme Court's annulment of the fire 
district board's determination petitioner was not entitled 
to benefits pursuant to Municipal law 207-a (2), the 
Second Department explained the courts' review powers 
in this context: 
  

"Judicial review of an administrative determination 
made after a hearing required by law is limited to 
whether the determination is supported by 
substantial evidence" ... .  "Substantial evidence 
means more than a mere scintilla of evidence,' 
and the test of whether substantial evidence 
exists in a record is one of rationality, taking into 
account all the evidence on both sides" ... . 
"When there is conflicting evidence or different 
inferences may be drawn, the duty of weighing 
the evidence and making the choice rests solely 
upon the [administrative agency]. The courts may 
not weigh the evidence or reject the choice made 
by [such agency] where the evidence is conflicting 
and room for choice exists'" ... . "Moreover, where 
there is conflicting expert testimony, in making a 
General Municipal Law § 207-a determination, a 
municipality is free to credit one physician's 
testimony over that of another'" ... . "Thus, even if 
conflicting medical evidence can be found in the 
record,' the municipality's determination, based on 
its own expert's conclusions, may still be 
supported by substantial evidence" ... . Matter of 
Delgrande v Greenville Fire Dist., 2015 NY Slip 
Op 07838, 2nd Dept 10-28-15 
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 ADMINISTRATIVE LAW (TEACHER, 
UNSATISFACTORY RATING BASED UPON 

LOUD ARGUMENT IN FRONT OF 
STUDENTS)/EDUCATION-SCHOOL LAW 

(UNSATISFACTORY RATING FOR 
TEACHER BASED UPON LOUD ARGUMENT 

IN FRONT OF STUDENTS) 
  

Loud Argument With Another Teacher In Front of 
Students Did Not Justify an Unsatisfactory Rating 

and Discharge of Probationary Teacher 
  
The First Department, over a dissent, determined the 
unsatisfactory rating (U-rating) for a probationary teacher 
lacked a rational basis and was arbitrary and capricious. 
Her termination, therefore, was based upon a deficiency 
in the review process which undermined its fairness. The 
U-rating and termination stemmed from a "loud" 
argument with another teacher in front of students. The 
majority concluded the evidence about the argument did 
not support a finding of insubordination and 
unprofessional conduct. The dissent argued there was a 
rational basis for the respondent's rulings and, under the 
principles of administrative law, the court was powerless 
to substitute its own judgment: 
  

We hold that the U-rating for the summer of 2011 
lacked a rational basis and was arbitrary and 
capricious. Even accepting the testimony that 
petitioner engaged in a loud argument with 
another teacher about sharing a room, there is no 
rational basis to find petitioner's conduct was 
unprofessional, insubordinate or unbecoming. 
Here, the subject of the argument concerned 
whether petitioner's students with disabilities 
should share space with students that composed 
the art cluster or obtain a larger classroom. There 
was no evidence presented that the content of 
conversation itself was unprofessional. The 
simple conduct of an argument without more 
elaboration on how the subject and language of 
the conversation was unprofessional is insufficient 
to provide a rational basis for professional 
misconduct. 
  
As to the termination of petitioner's employment, it 
is well established that a "probationary employee 
may be discharged for any or no reason at all in 
the absence of a showing that [the] dismissal was 
in bad faith, for a constitutionally impermissible 
purpose or in violation of law" ... . Nonetheless, 
given the failure to establish a rational basis for 
the summer 2011 U-rating, petitioner established 
a deficiency in the review process to terminate 
petitioner's employment that was "not merely 
technical, but undermined the integrity and 
fairness of the process" ... . Matter of Mendez v 

New York City Dept. of Educ., 2015 NY Slip Op 
07599, 1st Dept 10-20-15 

  

 
 

ARBITRATION 
 

ARBITRATION 
(FIREFIGHTERS)/COLLECTIVE 

BARGAINING AGREEMENT 
(ARBITRATION)/UNIONS (FIREFIGHTERS, 

ARBITRATION)/FIREFIGHTERS 
(ARBITRATION, COLLECTIVE BARGAINING 

AGREEMENT)/MUNICIPAL LAW 
(ARBITRATION, COLLECTIVE BARGAINING 
AGREEMENT)/EMPLOYMENT LAW (PUBLIC 
EMPLOYEES, ARBITRATION, COLLECTIVE 

BARGAINING AGREEMENT)/PUBLIC 
EMPLOYEES (ARBITRATION, COLLECTIVE 

BARGAINING AGREEMENT) 
  

Criteria for Whether Public Employer/Employee 
Dispute Is Arbitrable Explained 

  
The Second Department determined the village's petition 
to stay arbitration was properly denied. The firefighters' 
union filed a grievance when the town decided to lay off 
six bargaining unit members and assign bargaining unit 
work to nonbargaining unit volunteers. Supreme Court 
determined the parties had agreed to arbitrate these 
matters in the collective bargaining agreement (CBA). 
The court explained the criteria for determining whether 
a public employer/employee dispute is arbitrable: 
  

" The determination of whether a dispute between 
a public sector employer and employee is 
arbitrable is subject to [a] two-prong test'" ..." 
Initially, the court must determine whether there is 
any statutory, constitutional, or public policy 
prohibition against arbitrating the grievance'"  ... . 
"If there is no prohibition against arbitrating, the 
court must examine the parties' collective 
bargaining agreement and determine if they in 
fact agreed to arbitrate the particular dispute" ... .  

  
Here, the petitioner argued that arbitration of 
layoffs of union-member firefighters is prohibited 
by public policy. Regarding a violation of public 
policy, "a dispute is not arbitrable if a court can 
conclude "without engaging in any extended 
factfinding or legal analysis" that a law "prohibit[s], 
in an absolute sense, [the] particular matters [to 
be] decided' by arbitration"' ... . The petitioner 
failed to point to any law or public policy that 
would prohibit arbitration of the grievance. * * * 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07599.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07599.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07599.htm
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The grievances were reasonably related to the 
general subject matter of the CBA and, therefore, 
the petitioner's management rights granted under 
Article XVII, and "the question of the scope of the 
substantive provisions of the CBA [are] a matter 
of contract interpretation and application reserved 
for the arbitrator" ... . Matter of Village of Garden 
City v Local 1588, Professional Firefighters 
Assn., 2015 NY Slip Op 07672, 2nd Dept 1021-
15 

  

 
ATTORNEYS 

 
ATTORNEYS (RIGHT TO COUNSEL IN 

CONTEMPT PROCEEDINGS)/CONTEMPT 
(RIGHT TO COUNSEL)/RIGHT TO COUNSEL 

(CONTEMPT PROCEEDINGS) 
  

Failure to Advise Appellant of Right to Counsel In 
Contempt Proceedings Required Reversal 

  
The Second Department reversed Supreme Court, 
which found appellant, Patricia Howlett, to be in civil and 
criminal contempt for the alleged failure to comply with a 
court order, because appellant was not informed of her 
right to counsel in the contempt proceedings: 
  

The Supreme Court erred in holding Patricia 
Howlett in criminal and civil contempt. There is no 
evidence in the record which would establish that 
the court informed Howlett of her right to the 
assistance of counsel in connection with the 
contempt proceedings (see Judiciary Law § 
770...). Howlett must be fully advised of her right 
to counsel, and her right to appointed counsel 
must be adequately explored, with counsel to be 
provided if appropriate ... . Accordingly, we must 
reverse the order dated January 7, 2015, and 
remit the matter to the Supreme Court, Suffolk 
County, for a new hearing and a new 
determination of the motion to hold Howlett in 
contempt. Matter of Anthie B. (Howlett), 2015 
NY Slip Op 07496, 2nd Dept 10-14-15 

 
 
 
 
 
 
 
 
 
 

ATTORNEYS (SANCTIONS, FRIVILOUS 
CONDUCT)/SANCTIONS (ATTORNEYS, 

FRIVILOUS CONDUCT)/FRIVILOUS 
CONDUCT (ATTORNEYS, SANCTIONS) 

  
Misrepresentations, Distortions, Attacks on the 

Court, Etc., Included in Motion Papers Warranted 
Sanctions Against Attorney 

  
The First Department, in a full-fledged opinion by Justice 
Andrias, with two concurring memoranda, over a full-
fledged dissenting opinion by Justice Saxe, determined 
Supreme Court properly sanctioned one of the two 
attorneys who represented a 94-year-old woman in 
guardianship proceedings. Supreme Court's sanctioning 
of a second attorney and denial of all attorney's 
fees were reversed. The sanctions stemmed from 
motion papers which, Supreme Court found, included 
misrepresentations, omissions, distortions, and attacks 
on the court and others which were wholly without merit 
and made in bad faith. The court explained the 
applicable law: 
  

Pursuant to 22 NYCRR 130-1.1(a) and (b), the 
court, "in its discretion," may award costs, 
including attorney's fees, as well as impose 
financial sanctions against an attorney or firm that 
engages in "frivolous conduct." When determining 
whether the conduct undertaken was frivolous, 
the court must consider the circumstances under 
which the conduct took place and whether or not 
the conduct was continued when its lack of legal 
or factual basis was apparent or should have 
been apparent (22 NYCRR 130—1.1[c]). 
Furthermore, "[t]rial judges should be accorded 
wide latitude to determine the appropriate 
sanctions for dilatory and improper attorney 
conduct and we will defer to a trial court regarding 
sanctions determinations unless there is a clear 
abuse of discretion" ... . 

  
22 NYCRR 130-1.1(c) sets forth three categories 
of "frivolous conduct": "(1) [conduct which] is 
completely without merit in law and cannot be 
supported by a reasonable argument for an 
extension, modification or reversal of existing 
law"; "(2) [conduct which] is undertaken primarily 
to delay or prolong the resolution of the litigation, 
or to harass or maliciously injure another"; or "(3) 
[conduct which] asserts material factual 
statements that are false." "Conduct which 
violates any of the three subdivisions [of Section 
130-1.1(c)] is grounds for the imposition of 
sanctions" ... . Thus, sanctions and costs have 
been imposed for insulting behavior to opposing 
counsel, baseless ad hominem attacks against 
the court and opposing party, and 
mischaracterization of the record ... . 

  

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07672.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07672.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07672.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07672.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07496.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07496.htm
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Upon our review of the record, we hold that the 
court's finding that the orders to show cause 
submitted in Motion Seq. Nos. 2 & 4 were based 
on material false statements, which constituted 
frivolous conduct within the meaning of 22 
NYCRR § 130-1.1(c)(3) warranting the imposition 
of costs, including attorneys' fees, and a 
monetary sanction, was not a clear abuse of 
discretion ... . Matter of Kover, 2015 NY Slip Op 
07802, 1st Dept 10-27-15 
  

 
 

CIVIL PROCEDURE 
  

CIVIL PROCEDURE (AMENDMENT OF 
ANSWER, NATURE OF PREJUDICE WHICH 

WOULD PRECLUDE)/ANSWER 
(AMENDMENT, NATURE OF PREJUDICE 

WHICH WOULD PRECLUDE) 
  

Prejudice Which Would Preclude Amendment of an 
Answer Must Stem from a Right Lost in the Interim 

Between the Original Answer and the Application to 
Amend 

  
The First Department, reversing Supreme Court, 
determined defendant (Environmental) should have 
been allowed to amend its answer to deny its employee 
(Tompkins) was acting within the scope of his 
employment when the accident at issue occurred. The 
court explained that plaintiff failed to demonstrate 
prejudice from the amendment, as the term "prejudice" is 
to be understood in this context: 
  

A proper showing of prejudice must be "traceable 
not simply to the new matter sought to be added, 
but also to the fact that it is only now being added. 
There must be some special right lost in the 
interim, some change of position or some 
significant trouble or expense that could have 
been avoided had the original pleading contained 
what the amended one wants to add" ... . Plaintiff 
has made no such showing. In her opposition 
before the motion court, plaintiff asserted that she 
would be prejudiced by the amendment because 
Environmental "would be vicariously liable for the 
acts of [Thomas] Tompkins," if Tompkins was 
operating the vehicle within the scope of his 
employment. This is not the kind of significant 
prejudice necessary to deny an amendment to the 
pleading, as plaintiff would suffer the same 
"prejudice" if Environmental had raised its scope-
of-employment defense in its initial 
answer. Williams v Tompkins, 2015 NY Slip Op 
07598, 1st Dept 10-20-15 

  

 
 
 

CIVIL PROCEDURE (CLASS 
ACTIONS)/CLASS ACTIONS 

(CERTIFICATION) 
  

Criteria for Class Certification Explained (Not Met 
Here) 

  
The Fourth Department determined that an action by 
about 1900 patients who received insulin injections at 
defendant hospital was properly denied class 
certification. The patients were notified they may have 
been administered insulin by insulin pens shared by 
more than one patient and all were offered free testing 
for possible blood borne disease. No one tested positive 
for disease. The court concluded that whether a 
particular patient was actually exposed and whether 
exposure resulted in damages would have to be 
determined on a case by case basis. Therefore issues 
common to the class did not predominate: 
  

"[A] class action may be maintained in New York 
only after the five prerequisites set forth in CPLR 
901 (a) have been met, i.e., the class is so 
numerous that joinder of all members is 
impracticable, common questions of law or fact 
predominate over questions affecting only 
individual members, the claims or defenses of the 
representative parties are typical of the class as a 
whole, the representative parties will fairly and 
adequately protect the interests of the class, and 
a class action is superior to other available 
methods for the fair and efficient adjudication of 
the controversy" ... . The class representative 
"bears the burden of establishing compliance with 
[*2]the requirements of both CPLR 901 and 902" 
... . 

  
Where, as here, no plaintiff has tested positive for 
the blood-borne disease to which he or she 
allegedly was exposed as a result of defendant's 
negligence, a prerequisite to recovery is proof of 
actual exposure to the blood-borne disease ... . 
The issue of actual exposure will require 
individualized determinations with respect to each 
plaintiff. Further, even if members of the proposed 
class could establish such actual exposure, "the 
extent of the damages resulting therefrom [is a] 
question[] requiring individual investigation and 
separate proof as to each individual claim" ... . 
Thus, we conclude that, "even if there are 
common issues in this case, those issues do not 
predominate" ..., and "[t]he predominance of 
individualized factual questions . . . renders this 
case unsuitable for class treatment" ... . Westfall 
v Olean Gen. Hosp., 2015 NY Slip Op 07396, 
4th Dept 10-9-15 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07802.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07802.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07598.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07598.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07396.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07396.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07396.htm
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 CIVIL PROCEDURE (JURISDICTION OVER 
FOREIGN CORPORATIONS, NON-

DOMICILIARIES, TRANSACTION OF 
BUSINESS)/JURISDICTION (FOREIGN 

CORPORATIONS, NON-DOMICILARIES, 
TRANSACTION OF BUSINESS)/FOREIGN 

CORPORATIONS (JURISDICTION, 
TRANSACTION OF BUSINESS)/NON-

DOMICILIARIES (JURISDICTION, 
TRANSACTION OF BUSINESS) 

  
Business Connections to New York Insufficient to 

Confer Jurisdiction Under CPLR 301 or 302, Criteria 
Explained 

  
The Second Department determined the defendants-
respondents were properly granted summary judgment 
dismissing the complaint based upon the court's lack of 
jurisdiction over a foreign corporation and individual non-
domiciliary (insufficient business connection with New 
York). The court explained the business-related 
jurisdiction requirements under CPLR 301 and 302: 
  

"Jurisdiction under CPLR 301 may be acquired 
over a foreign corporation only if that corporation 
does business here not occasionally or casually, 
but with a fair measure of permanence and 
continuity' so as to warrant a finding of its 
presence' in this jurisdiction" ... . Furthermore, 
"[a]n individual cannot be subject to jurisdiction 
under CPLR 301 unless he [or she] is doing 
business in New York as an individual rather than 
on behalf of a corporation" ... . Here, the 
respondents were not doing business in this State 
... . 

  
Pursuant to CPLR 302(a)(1), "a court may 
exercise personal jurisdiction over any non-
domiciliary . . . who in person or through an agent 
. . . transacts any business within the state or 
contracts anywhere to supply goods or services in 
the state" (CPLR 302[a][1]). "Whether a 
defendant has transacted business within New 
York is determined under the totality of the 
circumstances, and rests on whether the 
defendant, by some act or acts, has purposefully 
avail[ed] itself of the privilege of conducting 
activities within [New York]"' ... . "Purposeful 
activities are those with which a defendant, 
through volitional acts, avails itself of the privilege 
of conducting activities within the forum State, 
thus invoking the benefits and protections of its 
laws'" ... . "CPLR 302(a)(1) jurisdiction is proper 
even though the defendant never enters New 
York, so long as the defendant's activities here 
were purposeful and there is a substantial 

relationship between the transaction and the 
claim asserted'" ... . 

  
Here, the respondents established, prima facie, 
that they did not conduct any purposeful activities 
in New York which bore a substantial relationship 
to the subject matter of this action, so as to avail 
themselves of the benefits and protections of this 
State's laws. Okeke v Momah, 2015 NY Slip Op 
07252, 2nd Dept 10-7-15 

  

 
CIVIL PROCEDURE (MANDAMUS TO 

COMPEL JUDGE TO DECIDE 
MOTION)/MANDAMUS (COMPEL JUDGE TO 

DECIDE MOTIONS)/ARTICLE 78 
(MANDAMUS TO COMPEL JUDGE TO 

DECIDE MOTION)/JUDGES (MANDAMUS TO 
COMPEL DECISION ON MOTION) 

  
Mandamus to Compel Judge to Decide Motions 

Proper 
  
The Second Department determined mandamus was the 
proper vehicle to compel a judge to decide pending 
motions: 
  

"Mandamus will lie to compel the determination of 
a motion" ... . Under the particular circumstances 
of this case, the petitioner demonstrated a clear 
legal right to the relief sought ... . Accordingly, the 
petition must be granted insofar as asserted 
against the respondent ..., and that respondent is 
directed to issue written orders within 30 days of 
this decision and judgment determining the four 
fully submitted motions pending in the underlying 
action ... . Matter of Liang v Hart, 2015 NY Slip 
Op 07502, 2nd Dept 10-14-15 

  

 
CIVIL PROCEDURE (MOTION TO DISMISS 

BASED UPON DOCUMENTARY 
EVIDENCE)/DOCUMENTARY EVIDENCE 

(MOTION TO DISMISS BASED 
UPON)/EVIDENCE ("DOCUMENTARY 

EVIDENCE" IN SUPPORT OF A MOTION TO 
DISMISS) 

  
Affidavits and Text Messages Do Not Constitute 

"Documentary Evidence" In the Context of a Motion 
to Dismiss Pursuant to CPLR 3211(a)(1) 

  
The Second Department determined defendant's motion 
to dismiss the breach of contract complaint should have 
been denied. The affidavits and text 
messages submitted in support of the motion did not 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07252.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07252.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07502.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07502.htm
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constitute "documentary evidence" upon which a motion 
to dismiss may be based. The court defined 
"documentary evidence" in this context: 
  

In order for evidence submitted in support of a 
CPLR 3211(a)(1) motion to qualify as 
"documentary evidence," it must be 
"unambiguous, authentic, and undeniable" ... . 
"[J]udicial records, as well as documents 
reflecting out-of-court transactions such as 
mortgages, deeds, contracts, and any other 
papers, the contents of which are essentially 
undeniable,' would qualify as documentary 
evidence' in the proper case" ... . However, 
"[n]either affidavits, deposition testimony, nor 
letters are considered documentary evidence 
within the intendment of CPLR 3211(a)(1)" ... . 

  
Here, the affidavits and text messages relied 
upon by the Supreme Court in concluding that the 
plaintiff failed to comply with the alleged condition 
precedent were not " essentially undeniable,'" and 
did not constitute documentary evidence ... 
. Eisner v Cusumano Constr., Inc., 2015 NY 
Slip Op 07812, 2nd Dept 10-28-15 

 
  

CIVIL PROCEDURE (MOTION TO VACATE 
DEFAULT JUDGMENT IMPROPER)/VACATE 

DEFAULT JUDGMENT, MOTION 
TO/APPEALS (DEFAULT JUDGMENTS) 

  
  

Appeal, Rather than a Motion to Vacate a Default 
Judgment, Is the Proper Remedy Where a Party 

Appears to Contest Motion to Enter a Default 
Judgment 

  
The Second Department noted that the prohibition of an 
appeal from an ordered entered upon default does not 
apply when a party appears to contest a motion to enter 
a default judgment: 
  

Although CPLR 5511 prohibits an appeal from an 
order entered upon default, that provision does 
not apply where, as here, a party appears and 
contests a motion for leave to enter a default 
judgment ... . Under the circumstances [of this 
case], the proper remedies were either an appeal 
from the default order, a timely motion for 
reargument or renewal, or an appeal from a 
judgment entered after the inquest on damages, 
which would bring up for review the default order 
... . Thus, a motion to vacate the default order 
was procedurally improper and should not have 
been entertained ... . Cole-Hatchard v 
Eggers, 2015 NY Slip Op 07466, 2nd Dept 10-
14-15 

 
CIVIL PROCEDURE (NEGLECT TO 

PROSECUTE)/NOTE OF ISSUE 
(FAILURE TO TIMELY FILE) 

  
In Opposing a Motion to Dismiss for Failure to 
Timely File a Note of Issue, No Need to Show 

Potentially Meritorious Cause of Action Where 
Defendant Contributed to the Delay 

  
The Second Department determined that defendants' 
motion to dismiss for failure to prosecute should not 
have been granted. The court noted that one of the 
defendants contributed to the delay in filing the note of 
issue by not showing up for a deposition. Because of the 
defendant's contribution to the delay, the plaintiff did not 
have to demonstrate a potentially meritorious cause of 
action: 
  

CPLR 3216 is "extremely forgiving" in that it 
"never requires, but merely authorizes, the 
Supreme Court to dismiss a plaintiff's action 
based on the plaintiff's unreasonable neglect to 
proceed" ... . When served with a 90-day demand 
pursuant to CPLR 3216, it is incumbent upon a 
plaintiff to comply with the demand by filing a note 
of issue or by moving, before the default date, 
either to vacate the demand or extend the 90-day 
period ... . In general, if a plaintiff fails to comply 
with the demand, to avoid the sanction of 
dismissal, the plaintiff is required to demonstrate 
a justifiable excuse for the delay and the 
existence of a potentially meritorious cause of 
action (see CPLR 3216[e]...). 

  
Here, although the plaintiff did not file a note of 
issue within the 90-day demand period, her 
conduct negated any inference that she intended 
to abandon the action ... . In opposition to the 
defendants' separate motions, the plaintiff 
promptly cross-moved to strike the answer of 
... defendant ...Sarab for his willful failure to 
appear for a court-ordered deposition. The 
plaintiff established that, due to an unresolved 
discovery dispute, she was unable to timely file a 
note of issue ... . Furthermore, since Sarab 
contributed to the plaintiff's inability to file a timely 
note of issue in the proper form, the plaintiff was 
not required to demonstrate a potentially 
meritorious cause of action ... . Lee v Rad, 2015 
NY Slip Op 07248, 2nd Dept 10-7-15 
 

 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07812.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07812.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07466.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07466.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07466.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07248.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07248.htm
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CIVIL PROCEDURE (RELATION BACK 
DOCTRINE)/NEGLIGENCE (OUT-OF-

POSSESSION LANDLORD)/LANDLORD-
TENANT (NEGLIGENCE, OUT-OF-

POSSESSION LANDLORD) 
  

Out-of-Possession Landlord and Lessee Are Not 
"United In Interest" Such that the Lessee Could Be 

Added to the Complaint After the Statute of 
Limitations Had Run (Relation-Back Doctrine) 

  
The Third Department determined Supreme Court, in a 
snow-ice slip and fall case, properly denied plaintiff's 
motion to amend the complaint, after the statute of 
limitations had run, to add the lessee of the property 
(Albany Medical Center Hospital [AMCH]) as a 
defendant. The defendant out-of-possession 
landlord demonstrated, under the terms of the lease, 
AMCH had the responsibility for maintaining the property 
in a safe condition. Because the out-of-possession 
landlord and AMCH were not "united in interest," the 
relation-back doctrine did not apply: 
  

... [T]he relation back doctrine permits a plaintiff to 
amend the complaint to add a defendant even 
though the statute of limitations had expired at the 
time of amendment so long as three requirements 
are met: "(1) both claims must arise out of the 
same occurrence, (2) [the] defendant and [the 
new party] were united in interest, and by reason 
of that relationship can be charged with notice of 
the institution of the action such that it will not be 
prejudiced in maintaining a defense on the merits, 
and (3) [the new party] knew or should have 
known that, but for a mistake by [the] plaintiff as 
to the identity of the proper party, the action would 
have been brought against it as well " ... . While 
there is no dispute that the first prong of this test 
is satisfied under these circumstances, we agree 
with Supreme Court that defendant and AMCH do 
not share unity of interest inasmuch as they 
cannot be said to "stand or fall together" ... . 
"Indeed, unless the original defendant and new 
party are vicariously liable for the acts of the 
other[,] there is no unity of interest between them" 
... . McLaughlin v 22 New Scotland Ave., 
LLC, 2015 NY Slip Op 07883, 3rd Dept 10-29-15 

 
 
 
 
 
 
 
 

CIVIL PROCEDURE (SERVICE OF 
PROCESS, EXTENSION OF TIME)/SERVICE 

OF PROCESS (EXTENSION OF TIME) 
  

Criteria for "Interest of Justice" Extension of Time to 
Effect Service Explained 

  
The Fourth Department determined Supreme Court 
properly allowed plaintiff an extension of time to effect 
service on defendant in the interest of justice.  An 
"interest of justice" analysis in this context does not 
require a showing of good cause for the extension: 
  

Pursuant to CPLR 306-b, if service is not timely 
made, "the court, upon motion, shall dismiss the 
action without prejudice as to that defendant, or 
upon good cause shown or in the interest of 
justice, extend the time for service." Even 
assuming, arguendo, that plaintiff failed to 
establish good cause for an extension, we 
conclude that the court properly granted plaintiff's 
cross motion in the interest of justice. That 
standard "requires a careful judicial analysis of 
the factual setting of the case and a balancing of 
the competing interests presented by the parties. 
Unlike an extension request premised on good 
cause, a plaintiff need not establish reasonably 
diligent efforts at service as a threshold matter. 
However, the court may consider diligence, or 
lack thereof, along with any other relevant factor 
in making its determination, including expiration of 
the [s]tatute of [l]imitations, the meritorious nature 
of the cause of action, the length of delay in 
service, the promptness of a plaintiff's request for 
the extension of time, and prejudice to defendant" 
... . Swaggard v Dagonese, 2015 NY Slip Op 
07398, 4th Dept 10-9-15 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07883.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07883.htm
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CIVIL PROCEDURE (SUMMARY 
JUDGMENT, HEARSAY SUFFICIENT TO 

DEFEAT)/EVIDENCE (PAST 
RECOLLECTION RECORDED)/EVIDENCE 

(HEARSAY SUFFICIENT TO DEFEAT 
SUMMARY JUDGMENT)/SUMMARY 

JUDGMENT (HEARSAY SUFFICIENT TO 
DEFEAT)/NEGLIGENCE (PAST 

RECOLLECTION RECORDED AND 
HEARSAY CONCERNING SLIP AND 
FALL PROPERLY CONSIDERED RE: 

SUMMARY JUDGMENT) 
  

Past Recollection Recorded and Hearsay 
Inadmissible at Trial Properly Considered in 

Opposition to Defendant's Summary Judgment 
Motion 

  
The Third Department determined a statement made 
defendant's employee [Mackey] near the time of 
plaintiff's slip and fall was admissible as past recollection 
recorded and was properly considered in opposition to 
defendant's summary judgment motion. In addition, 
hearsay which would not be admissible at trial was 
sufficiently corroborated to be considered in opposition 
to defendant's motion for summary judgment. 
Defendant's motion was properly denied: 
  

... "[T]he requirements for admission of a 
memorandum of a past recollection are generally 
stated to be that the witness observed the matter 
recorded, the recollection was fairly fresh when 
recorded or adopted, the witness can presently 
testify that the record correctly represented his [or 
her] knowledge and recollection when made, and 
the witness lacks sufficient present recollection of 
the recorded information" ... . Here, Mackey 
testified that, beyond being upset that her cousin 
was hurt, she was unable to remember the 
particulars of the event, but she did recall filling 
out and signing a document recording her 
memories at the time. In this document, Mackey 
averred that she watched plaintiff fall by the 
Coinstar machine in an area that had been 
checked by the front-end maintenance crew 
approximately one hour prior to the incident. In 
the blank space next to the words "Condition at 
the time of last check prior to accident:" Mackey 
wrote, "ice machine is always leaking." Mackey 
recalled completing this document within days of 
the incident and explained that the form did not 
help to refresh her recollection of the events. On 
this basis, we agree with Supreme Court's ruling 
that Mackey's written statement was admissible 
as a past recollection recorded and, as such, 
properly considered in the context of defendant's 
motion for summary judgment ...  

  
Further, in keeping with the principles that, "[t]o 
grant summary judgment, it must clearly appear 
that no material and triable issue of fact is 
presented" ... and such motion should be denied 
if there is any doubt as to the existence of such 
issues ..., we likewise find no error in Supreme 
Court's consideration of Mackey's oral statement, 
notwithstanding its likely inadmissibility at trial. 
With that said, however, we acknowledge that, 
although "hearsay evidence that is inadmissible at 
trial may be sufficient to defeat a motion for 
summary judgment, there must be some 
additional competent evidence to support the 
motion or an excuse for the failure to present 
proof in admissible form" ... . Zupan v Price 
Chopper Operating Co., Inc., 2015 NY Slip Op 
07893, 3rd Dept 10-29-15 

  
 

CIVIL PROCEDURE (SUMMARY JUDGMENT 
IN LIEU OF COMPLAINT)/PROMISSORY 

NOTE (SUMMARY JUDGMENT IN LIEU OF 
COMPLAINT)/PERSONAL GUARANTY 

(SUMMARY JUDGMENT IN LIEU OF 
COMPLAINT)/CONTRACT LAW (SUMMARY 

JUDGMENT IN LIEU OF COMPLAINT ON 
PROMISSORY NOTE AND GUARANTY) 

  
Reversing Supreme Court, the Second Department 
determined the contract for the sale of plaintiff's one-half 
share of a business to defendant was not intertwined 
with the promissory note and personal guaranty 
executed by the defendant in connection with the sale. 
Therefore plaintiff was entitled to summary judgment in 
lieu of a complaint based upon defendant's default: 
  

The plaintiff made a prima facie showing of his 
entitlement to judgment as a matter of law by 
submitting the promissory note, which contained 
an unequivocal and unconditional obligation to 
pay, the personal guaranty, and proof of the 
defendants' failure to make payments on the note 
according to its terms ... . 

  
In opposition, the defendants failed to raise a 
triable issue of fact as to a bona fide defense ... . 
"[T]he general rule is that the breach of a related 
contract cannot defeat a motion for summary 
judgment on an instrument for money only unless 
it can be shown that the contract and the 
instrument are intertwined and that the defenses 
alleged to exist create material issues of triable 
fact" ... . 

  
Here, contrary to the Supreme Court's 
determination, the evidence submitted by the 
defendants failed to establish that the agreement 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07893.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07893.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07893.htm
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and the promissory note were intertwined, such 
that any breach of the related agreement by the 
plaintiff may create a defense to payment on the 
note. Chervinsky v Rezhets, 2015 NY Slip Op 
07463, 2nd Dept 10-14-15 
 
 

CIVIL PROCEDURE (VENUE)/CONTRACT 
LAW (FORUM SELECTION 

CLAUSE)/FORUM SELECTION CLAUSE 
(VENUE) 

  
Forum Selection Clause in Nursing Home Admission 

Agreement Enforceable 
  
The Second Department determined defendant nursing 
home's motion to change venue based upon a forum 
selection clause in the admission agreement should 
have been granted. After her mother (a resident of 
defendant nursing home) died, plaintiff brought 
this action for medical malpractice in a county other than 
that designated in the admission agreement: 
  

" A contractual forum selection clause is prima 
facie valid and enforceable unless it is shown by 
the challenging party to be unreasonable, unjust, 
in contravention of public policy, invalid due to 
fraud or overreaching, or it is shown that a trial in 
the selected forum would be so gravely difficult 
that the challenging party would, for all practical 
purposes, be deprived of its day in court'" ... . 
Here, the plaintiff failed to show that enforcement 
of the forum selection clause would be 
unreasonable, unjust, or in contravention of public 
policy, or that the inclusion of the forum selection 
clause in the agreement was the result of fraud or 
overreaching ... . Moreover, the plaintiff failed to 
demonstrate that a trial in Suffolk County would 
be so gravely difficult that, for all practical 
purposes, she would be deprived of her day in 
court ... . Puleo v Shore View Ctr. for 
Rehabilitation & Health Care, 2015 NY Slip Op 
07255, 2nd Dept 10-7-15 
  
 

 
 
 
 
 
 
 
 
 
 
 

CONTEMPT 
 
 

CONTEMPT (CIVIL)/FAMILY LAW 
(CONTEMPT RE: STIPULATION) 

  
The Precise Terms of the Stipulation Were Not 

Demonstrated to Have Been Violated---Contempt 
Finding Improper 

  
The Third Department determined the wife was 
improperly held in contempt re: a stipulation about 
refinancing the marital residence. The stipulation 
required that the wife make a good faith effort to 
refinance, but did not address the consequences of a 
failed attempt. By finding the wife in contempt for failing 
to refinance, the court improperly re-wrote the 
stipulation: 
  

"To sustain a civil contempt finding based upon 
the violation of a court order, it must be 
established that there was a lawful court order in 
effect that clearly expressed an unequivocal 
mandate, that the person who allegedly violated 
the order had actual knowledge of its terms, and 
that his or her actions or failure to act defeated, 
impaired, impeded or prejudiced a right of the 
moving party" ... . Such violation, in turn, "must be 
established by clear and convincing evidence" ... . 
"The decision of whether to hold in contempt a 
party who fails to comply with a court order rests 
within the court's sound discretion" ... . 

  
Here, a review of the underlying order makes 
clear that Supreme Court found the wife to be in 
contempt of the parties' April 2012 stipulation 
based upon her failure to refinance the marital 
residence "as agreed or otherwise take action to 
remove [the husband's] name from the existing 
mortgage." The parties' stipulation, however, did 
not require the wife to successfully refinance the 
marital residence and remove the husband's 
name from the existing mortgage; rather, the 
stipulation only imposed upon her the obligation 
to "make a good faith effort to obtain [such] 
financing . . . and remove [the husband's] name 
from the mortgage within 45 days after receiving 
the [quitclaim deed]." Notably, the stipulation was 
silent as to the parties' respective rights and 
obligations in the event that the wife attempted — 
but did not actually succeed — in obtaining such 
financing ... and, by directing the sale of the 
marital residence in the event that the wife did not 
obtain refinancing within a specified time period, 
Supreme Court essentially revised the parties' 
agreement to supply a solution to a problem that, 
on the face of the agreement, the parties 
themselves apparently did not 
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contemplate. Howe v Howe, 2015 NY Slip Op 
07709, 3rd Dept 10-22-15 

 
 

CONTRACT LAW 
 

CONTRACT LAW (DAMAGES 
FOR  BREACH, SOLE REMEDY 

CLAUSE)/BREACH OF CONTRACT (SOLE 
REMEDY CLAUSE)/SOLE REMEDY CLAUSE 

(DAMAGES, BREACH OF 
CONTRACT)/DAMAGES (BREACH OF 

CONTRACT, WHERE EQUITABLE RELIEF 
IMPOSSIBLE)/RESIDENTIAL MORTGAGE-

BACKED SECURITIES (RMBS)/MORTGAGE 
LOAN PURCHASE AGREEMENT [MLPA] 

(RESIDENTIAL MORTGAGE-BACKED 
SECURITIES) 

  
Where Equitable Relief Described in "Sole Remedy 

Clause" is Impossible, Monetary Damages Are 
Available 

  
The First Department, in a full-fledged opinion by Justice 
Sweeney, in a case addressing many specific-contract-
provision issues not summarized here, determined that 
where the sole remedy clause of a contract allows only 
equitable relief, and that equitable relief is impossible, 
monetary damages may be available. The action stems 
from the collapse of the residential mortgage -backed 
securities (RSMB) market. The complaints alleged the 
breach of several representations and warranties 
(concerning the underlying mortgages) in the mortgage 
loan purchase agreement (MLPA). The "sole remedy 
clause" in the agreement purported to limit relief to the 
defendant's repurchase of defective mortgages. 
However repurchase of foreclosed or liquidated 
mortgages was impossible. In that situation, the First 
Department held, equity allows the imposition of 
monetary damages: 
  

Under defendant's interpretation of the "sole 
remedy" clause, loans that have been foreclosed 
upon or liquidated cannot be repurchased and, by 
agreeing to those provisions, plaintiff accepted 
the risk of loss such an event would entail. 
However, such an interpretation would leave 
plaintiffs without a remedy with respect to those 
loans, as their only recourse would be to 
commence an action for specific performance, 
which would be impossible to fulfill. The present 
state of the law does not support defendant's 
contention. 

  
New York law has long held that contracting 
parties are generally free to limit their remedies. 

"A limitation on liability provision in a contract 
represents the parties' agreement on the 
allocation of the risk of economic loss in the event 
that the contemplated transaction is not fully 
executed, which the courts should honor" ... . 
Therefore, by the terms of the "sole remedy" 
clause, the agreements limit plaintiffs to seeking 
an order of specific performance requiring 
defendant to repurchase the defective loans at 
the purchase price defined in those agreements, 
or to cure the defects in those loans. 

  
However, specific performance is an equitable 
remedy. In the RMBS context, most courts have 
repeatedly held that "while a provision providing 
for equitable relief as the sole remedy' will 
generally foreclose alternative relief, where the 
granting of equitable relief appears to be 
impossible or impracticable, equity may award 
damages in lieu of the desired equitable remedy'" 
... . Such a rule makes sense, for to hold 
otherwise would create a "perverse[]" incentive for 
a sponsor "to fill the trust with junk mortgages that 
would expeditiously default so that they could be 
released, charged off, or liquidated before a 
repurchase claim is made" ... . Nomura Home 
Equity Loan, Inc., Series 2006-FM2 v Nomura 
Credit & Capital, Inc., 2015 NY Slip Op 07458, 
1st Dept 10-13-15 

  
 

CONTRACT LAW (IMPLIED DEFINITE TERM 
OF DURATION)/DURATION OF CONTRACT 

(IMPLIED DEFINITE TERM) 
  

Implied Definite Term of Duration 
  
The Second Department explained the analytical criteria 
for determining the duration of a contract with no 
express definite term of duration. If there is no definite 
term of duration, the contract is terminable at 
will.  However, a definite term of duration need not be 
express (it can be implied from the surrounding 
circumstances): 
  

Contracts containing no definite term of duration 
are terminable at will ... . A definite term of 
duration need not be relayed in express terms, 
and may be implied ... , and "where a duration 
may be fairly and reasonably supplied by 
implication, a contract is not terminable at will ... . 
"In the absence of an express term fixing the 
duration of a contract, the courts may inquire into 
the intent of the parties and supply the missing 
term if a duration may be fairly and reasonably 
fixed by the surrounding circumstances and the 
parties' intent" ... . 
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Here, the Supreme Court correctly determined 
that, by fair implication, the duration of the parties' 
agreements was dependent upon the continued 
sale of the products designated in the subject 
agreements and, thus, the agreements could be 
terminated only upon 
[defendant's] discontinuation of the sale of the 
designated products. Bennett v Atomic Prods. 
Corp., 2015 NY Slip Op 07806, 2nd Dept 10-28-
15 
 
 

CONTRACT LAW (LIQUIDATED 
DAMAGES)/DAMAGES, LIQUIDATED 

(CONTRACT LAW)/LIQUIDATED DAMAGES 
  

Law Re: Liquidated Damages Explained 
  
The Fourth Department concluded that defendant's 
papers were not sufficient to warrant summary judgment 
invalidating a liquidated damages provision of an 
agreement, but noted that plaintiff may not be able to 
prove the validity of the provision at trial. Liquidated 
damages are valid only if they bear a reasonable 
relationship to the loss; otherwise they constitute an 
unenforceable penalty. Here plaintiff sold defendant a 
car with the condition that the car not be re-sold for one 
year. Defendant sold the car two weeks after purchase 
and plaintiff sued to enforce the $20,000 liquidated 
damages provision of the "agreement not to 
export."  The court explained the relevant law: 
  

Liquidated damages are enforceable only to the 
extent that they comprise " an estimate, made by 
the parties at the time they enter into their 
agreement, of the extent of the injury that would 
be sustained as a result of breach of the 
agreement' " ... . As a general rule, a liquidated 
damages clause is enforceable only if the 
stipulated amount of damages "bears a 
reasonable proportion to the probable loss and 
the amount of actual loss is incapable or difficult 
of precise estimation" ... . If, however, the clause 
provides for damages that are " plainly or grossly 
disproportionate to the probable loss, the 
provision calls for a penalty and will not be 
enforced' " ... . 

  
Here, defendant failed to meet his initial burden of 
establishing as a matter of law that the amount of 
liquidated damages does not bear a reasonable 
relation to plaintiff's actual damages. In support of 
his motion, defendant relied on affidavits from 
himself and his attorney, both of whom asserted, 
upon information and belief only, that plaintiff 
sustained no actual damages, and that the 
liquidated damages clause is therefore 
unenforceable. Defendant offered no evidence in 
support of those conclusory assertions, and 

therefore failed to meet his initial burden of proof 
... . Thus, the court properly denied defendant's 
motion, "regardless of the sufficiency of the 
opposing papers" ... . Although defendant may be 
correct in contending that plaintiff cannot establish 
at trial that it sustained any actual damages as a 
result of defendant's breach of the Agreement, it 
is well settled that a party moving for summary 
judgment must affirmatively establish the merits of 
its cause of action or defense "and does not meet 
its burden by noting gaps in its opponent's proof" 
... . Great Lakes Motor Corp. v Johnson, 2015 
NY Slip Op 07394, 4th Dept 10-9-15 
  
 

 

CORPORATION LAW 
 

 

CORPORATION LAW (ATTORNEY-CLIENT 
PRIVILEGE IN DERIVATIVE 

ACTION)/PRIVILEGE (ATTORNEY-CLIENT, 
DERIVATIVE ACTION)/ATTORNEY-CLIENT 

PRIVILEGE (DERIVATIVE 
ACTION)/FIDUCIARY EXCEPTION 
(ATTORNEY-CLIENT PRIVILEGE, 

DERIVATIVE ACTION) 
  

Criteria for the "Fiduciary Exception" to the 
Attorney-Client Privilege in the Context of a 

Derivative Action Explained 
  
The First Department, in a full-fledged opinion by Justice 
Acosta, in a matter of first impression, developed 
analytical criteria for determining whether documents 
sought by the plaintiff major investor (NAMA) in 
defendant limited liability company (Alliance) (formed for 
a major real estate development project) were protected 
by the attorney-client privilege. The documents at issue 
are communications between the managers of 
defendant Alliance and their attorneys, defendant 
Greenberg.  Supreme Court held that the 3000 
communications were not protected by attorney-client 
privilege pursuant to the "fiduciary exception" to the 
privilege (re: derivative actions) because the interests of 
the plaintiff were not adverse to Alliance. However, that 
finding was not based upon a review of the 
communications. The First Department determined 
each individual communication must be reviewed to 
find whether it evinces an adversarial relationship. If so, 
such "adversity" would be only one factor to weigh in 
concluding whether "good cause" exists to invoke the 
"fiduciary exception" to the privilege. The First 
Department adopted the reasoning of a Fifth Circuit 
case, Garner v Wolfinbarger, 430 Fed 1093, which sets 
out a list of factors to be applied in finding good cause to 
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apply the fiduciary exception to the privilege. "Adversity" 
is but one of those factors: 
  

In the corporate context, where a shareholder (or, 
as here, an investor in a company) brings suit 
against corporate management for breach of 
fiduciary duty or similar wrongdoing, courts have 
carved out a "fiduciary exception" to the privilege 
that otherwise attaches to communications 
between management and corporate counsel. * * 
* 
  
In 1970, the U.S. Court of Appeals for the Fifth 
Circuit extended the fiduciary exception to the 
corporate environment in Garner v Wolfinbarger 
(430 F2d 1093 [5th Cir 1970], cert denied 401 US 
974 [1971]), for the first time allowing 
shareholders to use the exception to pierce the 
corporate attorney-client privilege. The Garner 
court was persuaded by two English cases that 
"treat[ed] the relationship between shareholder 
and company as analogous to that between 
beneficiaries and trustees" (id. at 1102). Relying 
on those cases and the traditional crime-fraud 
and joint-representation exceptions for the 
proposition that the corporate attorney-client 
privilege is not absolute, the court summarized its 
reasoning in the following way: 

"[W]here the corporation is in suit against 
its stockholders on charges of acting 
inimically to stockholder interests, 
protection of those interests as well as 
those of the corporation and of the public 
require that the availability of the privilege 
be subject to the right of the stockholders 
to show cause why it should not be 
invoked in the particular instance" (id. at 
1103-1104). * * * 
  

While some factors in the Garner test are relevant 
to a determination of adversity, Garner did not 
create a categorical adversity limitation. Thus, 
adversity is not a threshold inquiry but a 
component of the broader good-cause inquiry. 
Moreover, of the Garner factors that pertain to 
adversity, some will indicate whether the parties 
are generally adverse, while others will require a 
review of the communications in dispute; the 
relevant factors may weigh against finding good 
cause to apply the fiduciary exception with 
respect to those communications that reveal 
adversity. Accordingly, a court may find that the 
party seeking disclosure has shown good cause 
to be given access to some communications but 
not others. NAMA Holdings, LLC v Greenberg 
Traurig LLP, 2015 NY Slip Op 07346, 1st Dept 
10-8-15 

 

CORPORATION LAW 
(SHAREHOLDER'S DERIVATIVE ACTION) 

  
Complaint Did Not Sufficiently Allege Demand for 

Board's Action Would Be Futile, Criteria Described 
  
The Second Department determined Supreme Court 
properly granted defendants' motion to dismiss the 
complaint for failure to state a cause of action. The 
complaint did not sufficiently allege efforts to have the 
board initiate the action or the reasons for not making 
that demand: 
  

Such "[d]emand is futile, and excused, when the 
directors are incapable of making an impartial 
decision as to whether to bring suit" ... . Demand 
is excused because of futility when a complaint 
alleges with particularity (1) "that a majority of the 
board of directors is interested in the challenged 
transaction," which may be based on self-interest 
in the transaction or a loss of independence 
because a director with no direct interest in the 
transaction is "controlled" by a self-interested 
director, (2) "that the board of directors did not 
fully inform themselves about the challenged 
transaction to the extent reasonably appropriate 
under the circumstances," or (3) "that the 
challenged transaction was so egregious on its 
face that it could not have been the product of 
sound business judgment of the directors" ... . 
However, "[t]o justify failure to make a demand, it 
is not sufficient to name a majority of the directors 
as defendants with conclusory allegations of 
wrongdoing or control by wrongdoers" ... . 

  
Here, the plaintiffs failed to adequately plead that 
they made a sufficient demand, or that any 
demand would have been futile ... . Taylor v 
Wynkoop, 2015 NY Slip Op 07643, 2nd Dept 
10-21-15 

 

 

CRIMINAL LAW 
 
 

CRIMINAL LAW (ADOPTIVE 
ADMISSION)/EVIDENCE (CRIMINAL LAW, 

ADOPTIVE ADMISSION)/ADOPTIVE 
ADMISSION 

  
Defendant's Nodding In Agreement With a Statement 

Made by a Nontestifying Codefendant Properly 
Admitted as an Adoptive Admission 

  
In finding that a prosecution witness was properly 
allowed to testify about a nontestifying codefendant's 
statement and defendant's nodding  in agreement. The 
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defendant's nodding was deemed an "adoptive 
admission:" 
  

[Defendant's] rights to due process and a fair trial, 
and his right of confrontation were not violated 
when Supreme Court allowed a prosecution 
witness to testify that defendant nodded in 
agreement to a statement made by a 
nontestifying codefendant. Defendant's nonverbal 
response was admissible as an adoptive 
admission (... People v Lourido, 70 NY2d 428, 
433), and the court properly instructed the jury in 
accordance with Lourido that the codefendant's 
statements were being admitted solely to 
establish defendant's "reaction . . . to that 
statement . . . [and] not for the truth of the 
statement" made by the codefendant ... . People 
v Nafi, 2015 NY Slip Op 07132, 4th Dept 10-2-
15 

 
CRIMINAL LAW (AMENDMENT OF 

DECISION AND ORDER)/INDICTMENT, 
DISMISSAL (AMENDMENT OF DECISION 

AND ORDER) 
  

Amendment of Decision and Order Dismissing 
Indictment Was Proper 

  
The Second Department, over an extensive dissent, 
determined Supreme Court properly amended a decision 
and order which initially granted defendant's motion to 
dismiss the indictment on "speedy trial" grounds. The 
amended decision and order, which was issued a day 
after the initial decision and order, denied the motion 
with respect to three counts: 
  

A court possesses "inherent authority to rectify a 
prior error in dismissing an indictment" ... , and 
"where there is a clearly erroneous dismissal of 
an indictment or count thereof, it is unreasonable 
to foreclose a court from reconsidering its 
previous determination" ..., even in the absence 
of a formal motion for leave to reargue by the 
People ... . Furthermore, under the facts of this 
case, there was no constitutional or statutory 
impediment to the court's power to promptly 
modify its prior determination to dismiss the 
indictment and to thereby correct the previous 
error ... . 

  
Here, the Supreme Court recognized the error 
only one day after issuing the initial decision and 
order, well within the time period during which, for 
example, a motion for leave to reargue could 
have been made and before the People even had 
a reasonable opportunity to make such a motion. 
Moreover, while any present challenge to the 
court's determination of the statutory speedy trial 

issue in the amended decision and order was 
forfeited by the defendant's knowing, voluntary, 
and intelligent plea of guilty ..., we note, in any 
event, that the error in initially dismissing counts 
seven, eight, and nine based on an alleged 
statutory speedy trial violation was clearly 
apparent from the documents in the court file. 
Accordingly, the prompt issuance of the amended 
decision and order correcting the prior mistake in 
this case was not improper or jurisdictionally 
defective. People v Francis, 2015 NY Slip Op 
07679, 2nd Dept 10-21-15 

 
CRIMINAL LAW (APPEALS, ISSUES 

FORFEITED BY GUILTY PLEA)/APPEALS 
(CRIMINAL LAW, ISSUES FORFEITED BY 

GUILTY PLEA)/GUILTY PLEAS 
(APPELLATE ISSUES FORFEITED 
BY)/DRIVING WHILE INTOXICATED 

(REFUSAL TO SUBMIT TO CHEMICAL 
TEST)/REFUSAL OF CHEMICAL TEST 

(DRIVING WHILE INTOXICATED) 
  

Non-Constitutional Appellate Issues Re: Refusal to 
Submit to a Chemical Test (DWI) Do Not Survive a 

Guilty Plea 
  
The Second Department, in a full-fledged opinion by 
Justice Leventhal, determined defendant, by pleading 
guilty, had forfeited his right to appellate review of (non-
constitutional) rulings about the admissibility of his 
refusal to submit to a chemical test (DWI) after his 
involvement in a car accident. The court explained why 
some appellate issues survive a guilty plea and some 
don't: 
  

The Court of Appeals has repeatedly observed 
that "a plea of guilty generally marks the end of a 
criminal case, not a gateway to further litigation'" 
... . A guilty plea signals the defendant's intention 
not to litigate the issue of his or her guilt, "and 
necessarily involves the surrender of certain 
constitutional rights, including the right to 
confrontation, the privilege against self 
incrimination and the right to trial by jury" ... . A 
guilty plea not only encompasses a waiver of the 
specific rights attached to a trial, but also "effects 
a forfeiture of the right to renew many arguments 
made before the plea" ... . "This is so because a 
defendant's conviction rests directly on the 
sufficiency of his plea, not on the legal or 
constitutional sufficiency of any proceedings 
which might have led to his conviction after trial'" 
... . The forfeiture occasioned by a guilty plea 
extends to a variety of claims, including those 
premised upon a failure to provide CPL 710.30 
notice ... , the statutory right to a speedy trial ... , 
the exercise of alleged discriminatory peremptory 
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challenges ... , and adverse rulings on Sandoval 
and Ventimiglia/Molineux applications ... . 

  
However, not every claim is forfeited by a guilty 
plea. The issues that survive a valid guilty plea 
generally relate either to jurisdictional matters, 
such as an insufficient accusatory instrument, or 
to rights of a constitutional dimension that go to 
the heart of the criminal justice process ... . "The 
critical distinction is between defects implicating 
the integrity of the process, which may survive a 
guilty plea, and less fundamental flaws, such as 
evidentiary or technical matters, which do not" ... . 
Examples of rights of constitutional dimension 
which are not forfeited by a guilty plea include the 
constitutional right to a speedy trial, the protection 
against double jeopardy, and the competency of 
the defendant to stand trial ... . 

  
Among the limited group of issues that survive a 
valid guilty plea and may be raised on a 
subsequent appeal are those relating to the denial 
of a motion to suppress evidence under CPL 
710.20 ... . The Legislature has preserved such 
claims for appellate review through the enactment 
of CPL 710.70(2) ... . CPL 710.70(2) expressly 
grants a defendant a statutory right to appellate 
review of an order denying a motion to suppress 
evidence "notwithstanding the fact" that the 
judgment of conviction "is entered upon a plea of 
guilty." However, the statutory right to appellate 
review created by CPL 710.70(2) applies to 
orders which deny a motion to suppress evidence 
on the grounds enumerated by CPL 710.20 ... 
.  Athough CPL 710.20(5)  authorizes a defendant 
to move to suppress evidence of "a chemical test 
of the defendant's blood administered in violation 
of the provisions" of Vehicle and Traffic Law § 
1194(3) or "any other applicable law," that 
provision is not implicated here. In this case, the 
defendant did not move to suppress the results of 
a chemical test of his blood. Indeed, the police did 
not perform a chemical test upon the defendant. 
Rather, he moved to preclude the People from 
admitting testimony of his refusal to submit to a 
chemical test. Such a motion cannot be 
characterized as one seeking suppression under 
CPL 710.20(5). Accordingly, the defendant does 
not have a statutory right to appellate review of 
the County Court's ruling permitting the 
introduction of evidence of his refusal to submit to 
a chemical test. 
  
Nor is the defendant's claim that the County Court 
erred in ruling that the People would be permitted 
to introduce evidence at trial of his refusal to 
submit to a chemical test a claim of constitutional 
dimension, or one that bears upon the integrity of 
the judicial process. Rather, the court's 
determination relates to an evidentiary or 

technical matter. People v Sirico, 2015 NY Slip 
Op 07862, 2nd Dept 10-28-15 

  

 
CRIMINAL LAW (BATSON CHALLENGE 

PROCEDURE NOT FOLLOWED)/BATSON 
CHALLENGE (PROCEDURE NOT 
FOLLOWED)/JURORS (BATSON 
CHALLENGE PROCEDURE NOT 

FOLLOWED) 
  

Flawed Procedure Following "Batson" Challenges to 
the Prosecution's Exclusion of Two Nonwhite Jurors 

Required Reversal 
  
The Third Department determined reversal and a new 
trial were necessary because of flaws in the procedure 
used following the "Batson" challenge of the 
prosecution's peremptory challenges to two nonwhite 
members of the jury panel.  The judge denied the Batson 
challenges. The Third Department explained the correct 
procedure and the flawed procedure actually used: 
  

A Batson challenge implicates a three-step 
process in which, "[a]t step one, 'the moving party 
bears the burden of establishing a prima facie 
case of discrimination in the exercise of 
peremptory challenges'" ... . "Once a prima facie 
showing of discrimination is made, the nonmovant 
must come forward with a race-neutral 
explanation for each challenged peremptory — 
step two" ... . The explanation at step two is "not 
required to be 'persuasive, or even plausible'; as 
long as the reasons for the challenges are 'facially 
neutral,' even 'ill-founded' reasons will suffice" ... , 
and determining whether the step two explanation 
is adequate is "a question of law" ... . If the 
nonmoving party provides an adequate 
explanation, "the burden then shifts back, at step 
three, to the moving party to persuade the court 
that reasons are merely a pretext for intentional 
discrimination" ... . This step is a factual issue in 
which the trial court has broad discretion in 
determining credibility ... . 

  
Initially, we note that the Batson application, 
made before the end of jury selection, was timely 
... and any issue regarding the sufficiency of 
defendant's step one showing is now moot since 
the People offered step two race neutral reasons 
for the challenged peremptory challenges ... . The 
reasons offered by the People included, as to 
juror No. 19, that the father of her children had 
been prosecuted by the Schenectady County 
District Attorney's office for robbery and 
"presumably" was in prison. Regarding juror No. 
127, the People explained in some detail that 
there were jurors after her that they preferred to 
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use to fill the twelfth and final seat. Although 
these reasons were facially race-neutral satisfying 
the People's step two burden, defendant points 
out that the People's statement regarding juror 
No. 19 had significant factual errors embellishing 
on her actual comment, and also that the People 
did not challenge a white juror whose sister had 
"been in and out of trouble for years, felonies, in 
trouble with the law." As such, there were 
important factual issues implicating credibility that 
needed to be resolved at step three. However, as 
conceded by the People in their brief on appeal, 
County Court ruled on the Batson application at 
the conclusion of step two. 

  
The improper compressing of a Batson inquiry 
does not necessarily mandate reversal, as the 
movant must preserve the issue as to whether a 
meaningful step three inquiry occurred ... . 
Indeed, whatever procedural problems may exist 
in a Batson inquiry, the overriding concern is that 
a properly preserved question regarding the 
ultimate issue of discrimination is meaningfully 
addressed ... . Here, defendant sufficiently 
preserved the issue and the ultimate issue was 
not adequately addressed. After the People 
offered their race neutral reasons as to the 
second relevant juror, defendant began to 
respond and urged that the record was not 
complete. County Court stated that the record 
was complete and summarily denied defendant's 
Batson challenge. "[T]he court did not appear to 
give any consideration to pretext, nor was the 
basis of its ruling reflected in the record"... 
. People v Grafton, 2015 NY Slip Op 07701, 3rd 
Dept 10-22-15 

 
 

CRIMINAL LAW (BRADY MATERIAL, 
FAILURE TO TURN OVER)/BRADY 

MATERIAL (FAILURE TO TURN 
OVER)/EVIDENCE (FAILURE TO TURN 
OVER IMPEACHMENT MATERIAL IS A 
BRADY VIOLATION)/IMPEACHMENT 

EVIDENCE (FAILURE TO TURN OVER IS A 
BRADY VIOLATION) 

  
Failure to Turn Over Impeachment Evidence Re: a 
Central Prosecution Witness Required Vacation of 

the Conviction 
  
The Second Department determined County Court 
properly vacated defendant's conviction.  The case 
against the defendant relied entirely on a statement 
taken by Detective Tavares.  The prosecution did not 
turn over to the defense evidence alleging Detective 
Tavares had procured a false confession (leading to a 
federal lawsuit): 

  
The People have an obligation to disclose 
exculpatory evidence in their possession that is 
favorable to the defendant and material to his or 
her guilt or innocence ... . "The prosecutor's duty 
to exchange Brady material extends to the 
disclosure of evidence that can be used to 
impeach the credibility of a witness for the People 
whose testimony may be determinative of the 
defendant's guilt" ... . In order to establish a Brady 
violation, a defendant must prove: (1) the 
evidence at issue is favorable to him or her, (2) 
the evidence was suppressed by the prosecution, 
either willfully or inadvertently, and (3) prejudice 
arose because the suppressed evidence was 
material ... . 

  
Here, the crucial evidence against the defendant 
at trial was his statement admitting to the 
shooting, taken by Detective Ronald Tavares. 
There was no physical evidence connecting the 
defendant to the crime, and the eyewitnesses 
could not identify him. Given the importance of 
Detective Tavares' testimony in establishing the 
defendant's guilt, the Supreme Court properly 
determined that evidence concerning allegations 
that he had procured a false confession in an 
unrelated matter involving two police officers, 
which led to an internal affairs investigation of 
those officers and a federal lawsuit against, 
among others, Detective Tavares, was favorable 
to the defense and material ... . The evidence was 
responsive to a defense demand and there is a 
reasonable possibility that the outcome of the trial 
would have differed had the evidence been 
produced ... . Furthermore, the defendant 
sufficiently established that the prosecutor had 
actual knowledge of the allegations against 
Detective Tavares and the related investigation in 
the unrelated matter ... . People v Hubbard, 2015 
NY Slip Op 07858, 2nd Dept 10-28-15 

 
 

CRIMINAL LAW (CORROBORATION OF 
CONFESSION)/CONFESSION, 

CORROBORATION OF 
  

Absence of Corroboration of Confession to 
Attempted Robbery Required Dismissal of 

Attempted Robbery Count---However Dismissal of 
the First Degree Murder and Felony Murder Counts, 

Both of Which Were Based Upon the Attempted 
Robbery, Was Not Required---The Death Itself 

Provided the Requisite Corroboration 
  
The Fourth Department, in a detailed decision 
addressing several substantive issues not summarized 
here, found there was no proof of the attempted robbery 
count except defendant's confession. The absence of 
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corroboration required reversal of the attempted robbery 
count. However, with respect to the first degree murder 
and felony murder counts (for which attempted robbery 
was the underlying felony) the death itself provided 
sufficient corroboration: 
  

"A person may not be convicted of any offense 
solely upon evidence of a confession or 
admission made by him [or her] without additional 
proof that the offense charged has been 
committed" (CPL 60.50...). With respect to the 
counts of murder in the first degree and felony 
murder, it is well settled that "CPL 60.50 does not 
require corroboration of defendant's confession to 
the underlying predicate felony" to sustain a 
conviction of murder in the first degree or felony 
murder, when the charge is based on a murder 
committed in the course of and in furtherance of 
one of many enumerated felonies ... . "The effect 
of the confession corroboration statute is to 
require proof of the corpus delicti" ... . With felony 
murder and murder in the first degree, the corpus 
delicti is a death resulting from someone's 
criminality, i.e., a death that did not occur by 
suicide, disease or accident ... . The fact that the 
victim was found dead as the result of a gunshot 
wound is sufficient corroboration ... . 

  
The same analysis does not apply to the 
underlying felony itself. Where, as here, there is 
no corroboration of a defendant's confession with 
respect to the underlying felony, that count of the 
indictment charging the defendant with the 
underlying felony must be dismissed ... . People v 
Harper, 2015 NY Slip Op 07064, 4th Dept 10-2-
15 

 
 

CRIMINAL LAW (COURTROOM CLOSURE) 
  

Exclusion of Defendant's Brother from the 
Courtroom Based Upon the Fear of a Testifying 
Witness Was Proper, Despite Lack of Express 

Findings by Trial Judge 
  
The First Department determined the exclusion of a 
single spectator (defendant's brother) during the 
testimony of a witness was proper, despite the absence 
of express findings by the trial judge. The witness 
expressed her fear of defendant's brother. The court 
explained the analytical criteria: 
  

The People established an overriding interest that 
warranted a courtroom closure that was limited to 
the exclusion of a single spectator during the 
testimony of a single witness ... . Contrary to 
defendant's arguments, the witness articulated a 
specific fear of testifying in the presence of 
defendant's brother, and we find that this fear 

justified the limited closure ... . The trial court was 
in the best position to determine whether the 
witness' expression of fear rose to a level 
justifying the closure. We note that the court was 
aware of the brother's approach to a different 
witness. Although "a timely objection . . . would 
have permitted the court to rectify the situation 
instantly by making express findings" ..., 
defendant made no such objection, and thus did 
not preserve his complaint that the court failed to 
set forth express findings of fact to justify the 
exclusion of defendant's brother. Accordingly, we 
decline to review this claim in the interest of 
justice. As an alternative holding, we find that the 
court's ruling "implicitly adopted the People's 
particularized showing" and was "specific enough 
that a reviewing court can determine whether the 
closure order was properly entered" .. . People v 
Williams, 2015 NY Slip Op 07335, 1st Dept 10-
8-15 

 
 

CRIMINAL LAW (DOUBLE 
JEOPARDY)/DOUBLE JEOPARDY 

  
Guilty Plea to Possession of a Weapon Charge in 
One County Precluded Prosecution for the Same 

Offense in Another County (Double Jeopardy) 
  
The Fourth Department determined charges stemming 
from the possession of a weapon in two counties 
triggered the protection against double jeopardy: 
  

Defendant was convicted, following a jury trial, of 
reckless endangerment in the first degree (Penal 
Law § 120.25) and criminal possession of a 
weapon in the second degree (§ 265.03 [3]). The 
charges arose from an incident in which 
defendant discharged a firearm into the bedroom 
window of an occupied, residential home in 
Oswego County during the early morning hours of 
March 5, 2012. Defendant was apprehended by 
the police later that day at a motel in Onondaga 
County, where a handgun was found in his 
vehicle. Prior to his trial in Oswego County Court, 
defendant was charged with and pleaded guilty 
to, in Onondaga County Court, criminal 
possession of a weapon in the second degree for 
the handgun recovered from his vehicle. * * * 
  
It is well settled that a defendant has "the right not 
to be punished more than once for the same 
crime" ... . "When successive prosecutions are 
involved, the guarantee serves a constitutional 
policy of finality for the defendant's benefit . . . 
and protects the accused from attempts to secure 
additional punishment after a prior conviction and 
sentence" ... . This case presents a prototypical 
instance of a constitutional double jeopardy 
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violation inasmuch as defendant was prosecuted 
and convicted of a crime in Oswego County to 
which he had pleaded guilty in Onondaga County. 
In both instances, the charge was the same: 
criminal possession of a weapon in the second 
degree pursuant to Penal Law § 265.03 (3). 
  
We reject the People's contention that double 
jeopardy did not attach because defendant was 
convicted in Oswego County before he was 
sentenced on his guilty plea in Onondaga County. 
"[T]ermination of a criminal action by entry of a 
guilty plea constitutes a previous prosecution for 
double jeopardy purposes" ... . People v 
Gardner, 2015 NY Slip Op 07363, 4th Dept 10-
9-15 

 
 

CRIMINAL LAW (DEPORTATION 
CONSEQUENCES, FAILURE TO ADVISE 

OF)/VACATION OF PLEA (DEPORTATION 
CONSEQUENCES, FAILURE TO ADVISE 
OF)/DEPORTATION CONSEQUENCES 

(FAILURE TO ADVISE OF)/IMMIGRATION 
CONSEQUENCES OF GUILTY PLEA 

  
Failure to Advise Non-Citizen Defendant of 

Deportation Consequences of Plea Required 
Remittal 

  
The Fourth Department noted that the court's failure to 
advise the non-citizen defendant of the deportation 
consequences of his guilty plea required that the case 
be remitted to afford the defendant the opportunity to 
move to vacate his plea: 
  

We agree with defendant, a noncitizen, that 
County Court failed to advise him of the 
deportation consequences of his felony plea, as 
required by People v Peque (22 NY3d 168). We 
therefore hold the case, reserve decision and 
remit the matter to County Court to afford 
defendant the opportunity to move to vacate his 
plea based upon a showing that there is a 
"reasonable probability" that he would not have 
pleaded guilty had he known that he faced the 
risk of being deported as a result of the plea (id. 
at 176...). People v Traverso, 2015 NY Slip Op 
07376, 4th Dept 10-9-15 

 
 
 
 
 
 
 

CRIMINAL LAW (DEPORTATION 
CONSEQUENCES OF GUILTY 

PLEA)/IMMIGRATION CONSEQUENCES, 
GUILTY PLEA/DEPORTATION 

CONSEQUENCES OF GUILTY PLEA 
  

People v Peque, Which Requires that a Defendant Be 
Informed of the Immigration Consequences of a 

Guilty Plea, Is Not Applied Retroactively 

  
The Second Department determined that People v 
Peque (22 NY3d 168), which requires that defendant's 
be informed of the immigration consequences of a guilty 
plea, would not be applied retroactively: 
  

The defendant's conviction became final prior to 
People v Peque (22 NY3d 168), in which the 
Court of Appeals held that courts were required to 
advise defendants of the deportation 
consequences of a plea of guilty. The defendant 
contends that Peque should be applied 
retroactively. This contention is without merit. 

  
Previously, in Padilla v Kentucky (559 US 356), 
the United States Supreme Court held that 
defense counsel were under a duty to advise 
noncitizen defendants of the deportation risks of 
their pleas of guilty. It is now settled that the 
Padilla decision does not apply retroactively in 
state court postconviction proceedings ... . For the 
same reasons, we decline to give retroactive 
application to Peque, which, like Padilla, concerns 
the immigration consequences of a plea of guilty, 
and "rather than going to the heart of a reliable 
determination of guilt or innocence, instead 
concentrates on the defendant's appreciation of 
the immigration consequences that may flow from 
an otherwise proper plea allocution" ... . People v 
Pena, 2015 NY Slip Op 07685, 2nd Dept 1021-
15 

 
 

CRIMINAL LAW (ENHANCED 
SENTENCE)/SENTENCING (ENHANCED 

SENTENCE) 
  

Failure to Warn Defendant that Failure to Appear 
Would Result in a Harsher Sentence Required 

Vacation of the Harsher Sentence 
  
The Fourth Department vacated defendant's enhanced 
sentence because defendant was not warned that his 
failure to appear at sentencing would result in a 
harsher sentence. The matter was remitted for 
imposition of the bargained-for sentence or the 
opportunity to withdraw the plea: 
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"Although defendant failed to preserve his 
contention for our review by objecting to the 
enhanced sentence or by moving to withdraw his 
plea or to vacate the judgment of conviction ..., 
we nevertheless exercise our power to review 
defendant's contention as a matter of discretion in 
the interest of justice" ... . We agree with 
defendant that the court erred in imposing an 
enhanced sentence inasmuch as it did not advise 
defendant at the time of his plea that "a harsher 
sentence than he bargained for could be imposed 
if [he] failed to appear at sentencing" ... . We 
therefore modify the judgment by vacating the 
sentence, and we remit the matter to Supreme 
Court to impose the promised sentence or to 
afford defendant the opportunity to withdraw his 
plea ... . People v Donald, 2015 NY Slip Op 
07399, 4th Dept 10-9-15 

 
 

CRIMINAL LAW (HEARSAY)/EVIDENCE 
(HEARSAY, CRIMINAL LAW)/HEARSAY 

(CRIMINAL LAW, STATE OF MIND 
EXCEPTION, HEARSAY TO DEMONSTRATE 

CONDUCT)/JUDICIAL NOTICE (LAW OF 
THE PHILIPPINES)/COLLATERAL 

ESTOPPEL (IN A CRIMINAL CASE) 
  

Judicial Notice and Collateral Estoppel Re: 
Philippine Law and a Philippine Court Order 

Improperly Applied---Related Conspiracy Conviction 
Vacated/Emails and Newspaper Articles, Although 

Hearsay, Properly Admitted 

  
The First Department, in a prosecution stemming from 
the failure to pay tax on the sale of a painting, 
determined Supreme Court improperly took judicial 
notice of the law of the Philippines and improperly 
applied the doctrine of collateral estoppel (based upon a 
Philippine court order). The painting once belonged to 
Imelda Marcos when she was the First Lady of the 
Philippines. Under Philippine law, the painting allegedly 
should have been forfeited to the people of the 
Philippines. Defendant (with others) completed the sale 
of the painting for $32 million. The First Department 
vacated the conspiracy conviction because of the 
misapplication of Philippine law, but affirmed the crIminal 
tax fraud and "filing a false instrument" convictions. In 
addition to discussing the misapplication of Philippine 
law and the doctrine of collateral estoppel, the First 
Department held that emails, although hearsay, were 
properly admitted to show conduct (not for the truth of 
the content) and newspaper articles, although hearsay, 
were properly admitted to show defendant knew the 
Philippine government was trying to recover the painting 
(state-of-mind exception): 
  

The trial court erred in reading or paraphrasing 
approximately eight sentences from an order of 
the Supreme Court of the Republic of the 
Philippines in a proceeding commenced by the 
Republic against Imelda Marcos and others, 
where the Philippine court granted summary 
judgment in favor of the petition, and ordered that 
more than $658 million held mostly in Swiss bank 
accounts be forfeited to the Republic. Only one 
sentence read by the court to the jury purported to 
state the law of the Philippines, namely Philippine 
Republic Act No. 1379, which provides that any 
property acquired by a public official during his or 
her term of public service that is "manifestly out of 
proportion" to the official's public salary and any 
other lawful income "shall be presumed prima 
facie to have been unlawfully acquired." The 
remaining portions of the opinion read to the jury 
consisted of fact findings, and thus were not 
proper subjects of judicial notice pursuant to 
CPLR 4511(b) ... . 

  
The court implicitly applied collateral estoppel, 
which was inapplicable even under the standards 
governing civil cases, since defendant was not a 
party to the Philippine case and had no 
opportunity to litigate the issues therein; 
moreover, collateral estoppel should be applied 
with more caution in criminal cases than in civil 
... . The court further erred in paraphrasing the 
opinion without clarifying the rebuttable nature of 
the presumption under the Philippines law, and 
that error was compounded by the court's ruling 
precluding defense counsel from addressing that 
point in summation. ... 
  
The court properly admitted emails exchanged 
between two of defendant's alleged 
coconspirators, her nephews, under the 
coconspirator exception to the hearsay rule. 
Contrary to defendant's argument, the People 
made a prima facie showing of conspiracy 
"without recourse to the declarations sought to be 
introduced" ... . There was testimony indicating 
that one of defendant's nephews extensively 
participated in the painting sale at issue, and 
defendant sent $100,000 of the proceeds to him. 
Defendant also sent $5 million of the proceeds to 
the other nephew. Although defendant notes that 
the court relied in part on the emails at issue, the 
messages were properly considered to 
demonstrate the nephews' conduct, such as 
offering or arranging to offer certain prices and 
forwarding photographs of paintings to potential 
buyers, rather than for the truth of the messages 
... . 
  
Under the state-of-mind exception to the hearsay 
rule ..., the court properly admitted news articles 
and other documents, recovered in a search of 
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defendant's home, concerning the Philippine 
government's efforts to recover artworks allegedly 
misappropriated by the Marcos administration. 
The circumstances warranted a reasonable 
inference that defendant was aware of these 
documents and their contents ... , establishing her 
motive to conceal the sale of a painting allegedly 
given to her by the former First Lady. Thus, the 
evidence tended to rebut the defense argument 
that defendant's failure to report her income from 
the sale on her tax returns was not necessarily 
intentional. People v Bautista, 2015 NY Slip Op 
07589, 1st Dept 10-20-15 
  

 
CRIMINAL LAW (INTOXICATION JURY 
INSTRUCTION)/JURY INSTRUCTIONS 

(CRIMINAL LAW, INTOXICATION) 
  

Jury Should Have Been Instructed on Intoxication 
Where an Element of Some of the Charged Offenses 

Could Have Been Negated by Defendant's 
Intoxication 

  
The Second Department determined defendant's 
conviction on some of charged offenses must be 
reversed because the trial judge erroneously refused 
defendant's request for a charge on intoxication. There 
was sufficient evidence to support the conclusion 
defendant was highly intoxicated when he broke into two 
apartments from which nothing was stolen, which may 
have negated the intent element of some of the charges: 
  

Although intoxication is not a defense to a 
criminal offense, evidence of intoxication "may be 
offered by the defendant whenever it is relevant to 
negative an element of the crime charged" (Penal 
Law § 15.25). An intoxication charge should be 
issued when, viewing the evidence in a light most 
favorable to the defendant, there is sufficient 
evidence of intoxication in the record for a 
reasonable person to entertain a doubt as to an 
element on that basis ... . The evidence of 
intoxication in this case met this " relatively low 
threshold'" ... . Contrary to the People's 
contention, the error was not harmless with 
respect to the defendant's convictions of burglary 
in the second degree and criminal mischief in the 
fourth degree. In order for an error to be 
harmless, among other things, the proof of the 
defendant's guilt must be overwhelming ... . Here, 
the proof of the defendant's intent as to the 
crimes of burglary in the second degree and 
criminal mischief in the fourth degree was not 
overwhelming ... . People v Velez, 2015 NY Slip 
Op 07691, 2nd Dept 10-21-15 
  

CRIMINAL LAW (JUROR BIAS, SOCIAL 
RELATIONSHIP WITH DISTRICT 

ATTORNEY)/JURORS (IMPLIED BIAS, 
SOCIAL RELATIONSHIP WITH DISTRICT 

ATTORNEY) 
  

"For Cause" Challenge to Juror Who Socialized with 
District Attorney Should Have Been Granted---

Concept of "Implied Bias" Explained 
  
The Third Department determined a new trial was 
necessary because of the denial of a "for cause" 
challenge to a juror who socialized with the district 
attorney (the case was tried by an assistant district 
attorney). The court explained the concept of "implied 
bias" which is not easily "cured:" 
  

A statement by a potential juror suggesting a 
possible bias can be cured, and the juror not 
excused, if the juror "provide[s] 'unequivocal 
assurance that [he or she] can set aside any bias 
and render an impartial verdict based on the 
evidence'" ... . However, where, as here, the 
challenge for cause involves a juror's relationship 
with a trial participant, a so-called "implied bias" 
may be implicated which "requires automatic 
exclusion from jury service regardless of whether 
the prospective juror declares that the relationship 
will not affect [his or] her ability to be fair and 
impartial" ... . Of course, "[n]ot all relationships . . . 
require disqualification . . . [and] [t]he frequency of 
contact and nature of the parties' relationship are 
to be considered in determining whether 
disqualification is necessary" ... . As a practical 
matter, "the trial court should lean toward 
disqualifying a prospective juror of dubious 
impartiality" ... . 

  
Here, during voir dire, juror no. 3372 stated that 
her family was "good friends" with the family of 
the District Attorney. She added that she 
socialized with the District Attorney, including 
having him and his wife as dinner guests at her 
home, and she and her husband had dined as 
guests at the District Attorney's home. County 
Court nonetheless denied defendant's challenge 
for cause as to such juror. People v 
Bedard, 2015 NY Slip Op 07703, 3rd Dept 10-
22-15 
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CRIMINAL LAW (PERJURY)/PERJURY 
  

Perjury Allegations Lacked Requisite Specificity, 
Indictment Should Have Been Dismissed 

  
The Fourth Department determined the indictment did 
not meet the "specificity" pleading-requirements for 
perjury, and the charge to the grand jury was similarly 
defective: 
  

"An indictment for perjury must contain all of the 
essential elements of the offense . . . and must 
set forth the alleged false testimony so as to 
apprise the defendant of the particular offense 
with which he [or she] is charged" ... . Here, 
"[n]othing in the record before us gives any 
indication what the [grand] jury thought was false" 
... . Because the indictment failed to identify the 
particular falsehoods alleged to have been made 
by defendant, the indictment failed to provide her 
with the requisite "fair notice of the accusations 
made against [her], so that [she would] be able to 
prepare a defense" ... . 

  
Moreover, despite numerous pretrial requests for 
particularization by defense counsel, the People 
never identified the particular falsehoods allegedly 
made by defendant ... . Rather, the prosecutor 
identified particular subject "areas that [he] 
believe[d] [were] perjurious." " To allow the 
prosecutor, or the court, to make a subsequent 
guess as to what was in the minds of the grand 
jur[ors] at the time they returned the indictment 
would deprive the defendant of a basic protection 
which the guaranty of the intervention of a grand 
jury was designed to secure. For a defendant 
could then be convicted on the basis of facts not 
found by, and perhaps not even presented to, the 
grand jury which indicted him [or her]' . . . The 
lack of specific allegations in the District 
Attorney's charge to the [g]rand [j]ury on the 
perjury count renders it impossible to determine 
which specific statement or statements of 
[defendant] the [g]rand [j]ury found to be false. It 
is impossible to determine what the [g]rand [j]ury 
intended when it voted on the perjury charge . . . 
Since the [g]rand [j]ury presentation and legal 
instructions do not answer these questions, the 
perjury count [should have been] dismissed"... 
. People v Heatherly, 2015 NY Slip Op 07111, 
4th Dept 10-2-15 

 
 
 
 
 
 
 

CRIMINAL LAW (PREDICATE FELONY, 
FAILURE TO INFORM RE: POSTRELEASE 

SUPERVISION)/PREDICATE FELONY 
(FAILURE TO INFORM RE: POSTRELEASE 

SUPERVISION)/POSTRELEASE 
SUPERVISION (FAILURE TO INFORM 

DEFENDANT) 
  

Conviction Based Upon Plea Where Defendant Was 
Not Advised of the Period of Postrelease 

Supervision Is Unconstitutional for Predicate Felony 
Purposes---Catu Applied Retroactively 

  
The First Department determined a 2002 conviction 
based upon a (pre-Catu) plea during which defendant 
was not advised of the period of postrelease supervision 
is unconstitutional for predicate felony purposes: 
  

CPL 400.15(7)(b) provides: "A previous conviction 
. . . which was obtained in violation of the rights of 
the defendant under the applicable provisions of 
the constitution of the United States must not be 
counted in determining whether the defendant 
has been subjected to a predicate felony 
conviction" ... . Because a conviction obtained in 
violation of Catu implicates rights under the 
federal Constitution as well as the state 
constitution (see Catu, 4 NY3d at 245 ...), the 
court properly granted defendant's CPL 440.20 
motion and vacated his sentence as a second 
violent felony offender on the ground that his 
2002 conviction could not be counted as a 
predicate felony under CPL 400.15(7)(b). 

  
The underlying conviction preceded the Catu 
decision. However, contrary to the People's 
contention, we find that the rule of law announced 
in Catu applies retroactively to pre-Catu 
convictions ... . People v Smith, 2015 NY Slip 
Op 07565, 1st Dept 10-15-15 

  
  

 
CRIMINAL LAW (PROBABLE CAUSE 

HEARING, SUFFICIENT 
ALLEGATIONS)/PROBABLE CAUSE 

HEARING (SUFFICIENT ALLEGATIONS IN 
MOVING PAPERS) 

  
Motion Papers Sufficient to Warrant a Probable 

Cause Hearing, Criteria Described 
  
The Fourth Department, reversing Supreme 
Court, determined defendant's motion papers were 
sufficient to warrant a probable cause hearing. No 
affidavit from the defendant is required. The Fourth 
Department explained the analytical criteria: 
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As the People correctly concede, the court erred 
in determining that defendant was not entitled to a 
hearing because his motion papers did not 
include an affidavit from defendant (see CPL 
710.60 [1]...). The court also erred in determining 
that the factual assertions contained in 
defendant's moving papers were insufficient to 
warrant a hearing. 

  
In determining whether a hearing is required 
pursuant to CPL 710.60, "the sufficiency of 
defendant's factual allegations should be 
evaluated by (1) the face of the pleadings, (2) 
assessed in conjunction with the context of the 
motion, and (3) defendant's access to 
information" ... . Here, considering defendant's 
limited access to information regarding the basis 
for the actions of the arresting officers, he "could 
do little more than dispute the circumstances 
surrounding his arrest . . . [D]efendant's lack of 
access to information precluded more specific 
factual allegations and created factual disputes, 
the resolution of which required a hearing" ... 
. People v Jones, 2015 NY Slip Op 07392, 4th 
Dept 10-9-15 

  

 
CRIMINAL LAW (REVOCATION OF 

PROBATION, PROOF 
REQUIREMENTS)/PROBATION (PROOF 

REQUIREMENTS FOR 
REVOCATION)/EVIDENCE (REVOCATION 

OF PROBATION)/HEARSAY (REVOCATION 
OF PROBATION)/RESTITUTION, FAILURE 

TO MAKE PAYMENTS (PROBATION 
REVOCATION) 

  
Hearsay Alone Will Not Support Revocation of 

Probation/Failure to Pay Restitution Will Not Support 
Revocation of Probation If Due to an Inability to Pay 

  
In reversing the judgment revoking defendant's 
probation, the Third Department noted that hearsay 
alone cannot be the basis for revocation and failure to 
pay restitution will only support revocation if defendant 
has the ability to pay: 
  

It is settled that, "in revocation proceedings for 
failure to pay a fine or restitution, a sentencing 
court must inquire into the reasons for the failure 
to pay" ... . "If the probationer willfully refused to 
pay or failed to make sufficient bona fide efforts 
legally to acquire the resources to pay, the court 
may revoke probation and sentence the 
defendant to imprisonment within the authorized 
range of its sentencing authority" ... . If, on the 
other hand, "the probationer could not pay despite 

sufficient bona fide efforts to acquire the 
resources to do so, the court must consider 
alternate measures of punishment other than 
imprisonment" ... . 

  
Here, there was neither an adequate inquiry into 
defendant's ability to pay nor a determination that 
his failure to pay was willful ... . Accordingly, the 
matter must be remitted for further proceedings to 
determine whether defendant's failure to make 
the required monthly restitution payments was 
willful and, if so, whether such failure, standing 
alone, serves as a valid basis for revocation of his 
probation and the imposition of a sentence of 
incarceration ... . People v Songa, 2015 NY Slip 
Op 07704, 3rd Dept 10-22-15 

 
 

CRIMINAL LAW (SENTENCE, FAILURE TO 
IMPOSE PROMISED)/SENTENCING 
(FAILURE TO IMPOSE PROMISED 

SENTENCE) 
  

Broken Sentence Promise Required Vacatur of the 
Guilty Plea 

  
The Third Department determined defendant's guilty 
plea was induced by County Court's promise to impose 
a sentence of shock incarceration. At sentencing, 
County Court refused to order shock incarceration. 
Because the plea was induced by the broken promise, 
the plea was not knowing and voluntary. The fact that 
neither the People nor County Court could guarantee 
defendant's participation in the shock incarceration 
program was deemed irrelevant: 
  

We start with the principle that a trial court always 
"retains discretion in fixing an appropriate 
sentence up until the time of sentencing" ... . 
However, when the court wishes to depart from a 
promised sentence, it must either honor the 
promise or give the defendant the opportunity to 
withdraw the guilty plea ... . Accordingly, "[a] guilty 
plea induced by an unfulfilled promise either must 
be vacated or the promise honored" ... . 

  
Here, prior to defendant's guilty plea, County 
Court indicated its belief that defendant was 
eligible for shock incarceration and then 
unequivocally promised that it "would order him 
into it." When defendant specifically asked if 
shock incarceration was guaranteed, the court 
stated that it "would order it absolutely" and that a 
failure on the part of prison authorities to admit 
him would "defy an order of the [c]ourt." 
Furthermore, defense counsel stated that he was 
recommending that defendant accept the plea 
agreement "especially with a shock commitment." 
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Thus, regardless of the fact that "neither County 
Court nor the People possessed the authority to 
guarantee [defendant's] participation" in the shock 
incarceration program ... , the record reflects that 
defendant, in accepting the plea, relied upon 
County Court's promise to do exactly that. 
Consequently, we find that defendant's plea was 
not knowing, voluntary and intelligent, and that, 
because County Court's promise to defendant 
cannot be honored as a matter of law, he is 
entitled to vacatur of his guilty plea ... . People v 
Muhammad, 2015 NY Slip Op 07702, 3rd Dept 
10-22-15 

 
 

CRIMINAL LAW (SEX OFFENDER 
REGISTRATION ACT [SORA])/SEX 

OFFENDER REGISTRATION ACT [SORA] 
PROCEEDINGS (UPWARD DEPARTURE) 

  
Upward Departure from Level One to Three Not 

Warranted by the Evidence 
  
The Second Department reversed the SORA court, 
finding that the People did not prove by clear and 
convincing evidence an upward departure from the 
presumptive risk level was warranted. The upward 
departure was erroneously based upon defendant's 
psychiatric history, the place of the offense (a group 
home), a parole violation ten years before the sex 
offense and two older bench warrants. The court 
explained the "upward departure" analytical criteria 
and reduced the defendant's risk level from three (the 
highest) to one (the lowest): 
  

Once the presumptive risk level has been 
established at a risk level hearing, the court is 
permitted to depart from it if "special 
circumstances" warrant a departure ... . An 
upward departure is permitted only if the court 
concludes, upon clear and convincing evidence, 
"that there exists an aggravating . . . factor of a 
kind, or to a degree, that is otherwise not 
adequately taken into account by the [SORA] 
[G]uidelines" ... . In determining whether an 
upward departure is permissible and, if 
permissible, appropriate, the court must engage 
in a three-step inquiry. First, the court must 
determine whether the People have articulated, 
as a matter of law, a legitimate aggravating factor. 
Next, the court must determine whether the 
People have established, by clear and convincing 
evidence, the facts supporting the presence of 
that factor in the case before it. Upon the People's 
satisfaction of these two requirements, an upward 
departure becomes discretionary. If, upon 
examining all of the circumstances relevant to the 
offender's risk of reoffense and danger to the 
community, the court concludes that the 

presumptive risk level would result in an 
underassessment of the risk or danger of 
reoffense, it may upwardly depart from that risk 
level ... . If, however, the People do not satisfy the 
first two requirements, the court does not have 
the discretion to depart from the presumptive risk 
level ... . 

  
Here, the People did not meet their burden at the 
hearing. The People contended that the 
defendant's psychiatric history and the fact that 
the defendant's sex offense was committed in a 
group home constituted aggravating factors not 
adequately taken into account by the SORA 
Guidelines. The People failed to prove by clear 
and convincing evidence that the defendant's 
psychiatric history was related to his risk of 
reoffense ... . Additionally, they failed to establish, 
as a matter of law, that the particular setting of the 
defendant's crime was an aggravating factor not 
taken into account under the Guidelines ... . 
Finally, as the defendant contends, the court 
erred in sua sponte basing its decision to depart 
from the presumptive risk level on his parole 
violation occurring 10 years before he committed 
the sex offense and on two bench warrants, 
issued 14 and 18 years before he committed the 
sex offense. Those grounds for departure had 
never been raised, and the defendant was never 
afforded an opportunity to be heard on the issue 
of whether they were proper grounds for 
departure ... . In any event, it was not established 
by clear and convincing evidence that those 
circumstances were relevant to the defendant's 
risk of reoffense ... . People v Manougian, 2015 
NY Slip Op 07484, 2nd Dept 10-14-15 

  
  

CRIMINAL LAW (STREET STOP, 
SUPPRESSION)/SUPPRESSION 

(IMPROPER STREET STOP) 
  

Police Did Have Sufficient Suspicion to Justify 
Telling Defendant to Drop a Bag He Was Holding---

Suppression Should Have Been Granted 
  
The First Department determined the police did not have 
a founded suspicion criminal activity was afoot when 
they directed defendant to drop a bag he was holding. 
Therefore defendant's suppression motion should have 
been granted: 
  

The police officers' initial approach and their 
intrusion upon defendant's freedom by directing 
that he drop the bag were unsupported by a 
founded suspicion that criminality was afoot 
necessary to the exercise of the common-law 
right to inquire ... . The officers approached 
defendant based solely on their observation of 
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him carrying a shopping bag or gift bag that 
seemed rigid. While one officer testified that, 
based on his experience, he thought it might be a 
"booster bag" used for shoplifting, he essentially 
described an ordinary shopping bag. Further, it 
was conceded that defendant was not free to 
leave at the time he was ordered to drop the bag 
and its use as a booster bag became apparent. 
Defendant's innocuous behavior in walking in and 
out of a store with the bag and his ensuing 
behavior did not justify further interference to 
obtain explanatory information ... . People v 
Ties, 2015 NY Slip Op 07753, 1st Dept 1-22-15 

  

 
 

CRIMINAL LAW (SUPPRESSION, FRUIT OF 
ILLEGAL ARREST)/ILLEGAL ARREST 

(SUPPRESSION)/SUPPRESSION (ILLEGAL 
ARREST) 

  
Gun Found Wedged Under a Rock After an Illegal 

Police Pursuit Was Not "Abandoned," Suppression 
of Gun Was Proper 

  
The Fourth Department determined that all the fruits of 
an illegal pursuit and arrest of the defendant were 
properly suppressed. Defendant crossed a street, 
causing a car to stop abruptly to avoid hitting him. The 
police pursued defendant, intending to arrest him for 
disorderly conduct. The police noticed defendant was 
carrying a bulky object held in his shirt. After capturing 
the defendant, the police found a gun wedged under a 
rock. The People conceded that the pursuit of defendant 
was unlawful because his crossing the street did not 
constitute disorderly conduct. The only question on 
appeal was whether the gun was abandoned, and 
therefore not subject to suppression. The court 
explained the relevant test for abandoned property in 
this context: 
  

It is well established that property seized as a 
result of an unlawful pursuit must be suppressed, 
unless that property was abandoned ... . 
"Property which has in fact been abandoned is 
outside the protection of the constitutional 
provisions . . . There is a presumption against the 
waiver of constitutional rights . . . [and, thus,] [t]he 
proof supporting abandonment should reasonably 
beget the exclusive inference of . . . throwing 
away' " ... . "The test to be applied is whether 
defendant's action . . . was spontaneous and 
precipitated by the illegality or whether it was a 
calculated act not provoked by the unlawful police 
activity and was thus attenuated from it" ... . Here, 
the court properly concluded that defendant's 
action was spontaneous and precipitated by the 
unlawful pursuit by the police ... . The court thus 
properly determined that the People failed to 

establish that defendant had abandoned the gun 
and, consequently, properly suppressed the 
gun. People v Mueses, 2015 NY Slip Op 07088, 
4th Dept 10-2-15 

 
 
 

CRIMINAL LAW (SUPPRESSION HEARING, 
INSUFFICIENT ALLEGATIONS TO 

WARRANT)/SUPPRESSION (INSUFFICIENT 
ALLEGATIONS TO WARRANT HEARING) 

  
Allegations In Motion to Suppress Insufficient to 

Warrant Hearing 
  

In concluding a suppression hearing (re: statements by 
the defendant) was properly denied, the Fourth 
Department explained the relevant analytical criteria: 
  

It is well settled that " [h]earings are not automatic 
or generally available for the asking by boilerplate 
allegations' " ... . Here, "[t]he allegations in 
defendant's moving papers, when considered in 
the context of the detailed information provided to 
defendant, were insufficient to create a factual 
dispute requiring such a hearing . . . Defendant . . 
. did not address the specific allegations set forth 
in the felony complaint" and the other discovery 
materials provided to him ..., which included the 
relevant grand jury testimony of the witness. 
Thus, the court properly denied the motion 
without conducting a hearing based on the 
insufficiency of the allegations and, under the 
circumstances of this case ... . People v 
Mitchell, 2015 NY Slip Op 07411, 4th Dept 10-9-
15 
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CRIMINAL LAW (SUPPRESSION, 
PROBABLE CAUSE NOT DEMONSTRATED 

IN SEARCH WARRANT 
APPLICATION)/SEARCH WARRANT 

APPLICATION (DOUBLE 
HEARSAY)/SUPPRESSION (DOUBLE 

HEARSAY IN SEARCH WARRANT 
APPLICATION)/HEARSAY (DOULBE 
HEARSAY IN SEARCH WARRANT 

APPLICATION) 
  

Absence of Information About the Source of Double 
Hearsay in the Search Warrant Application Required 

Suppression 
  
The Fourth Department determined a search warrant 
application which was based upon double hearsay did 
not provide probable cause to search because the initial 
source of the information was inadequately 
described.  There was no way to determine the reliability 
of the source or the basis of the source's information 
(Aguilar-Spinelli test). An amended warrant which sought 
seizure of items in plain sight during the search was 
rendered invalid by the defective initial warrant: 
  

It is well settled that a search warrant may be 
issued only upon a showing of probable cause to 
believe that a crime has occurred, is occurring, or 
is about to occur ..., and there is sufficient 
evidence from which to form a reasonable belief 
that evidence of the crime may be found inside 
the location sought to be searched ... . It is 
equally well settled that, under New York law, 
"[p]robable cause may be supplied, in whole or 
part, through hearsay information . . . New York's 
present law applies the Aguilar-Spinelli rule for 
evaluating secondhand information and holds that 
if probable cause is based on hearsay 
statements, the police must establish that the 
informant had some basis for the knowledge he 
[or she] transmitted to them and that he [or she] 
was reliable" ... . "Notably, where the information 
is based upon double hearsay, the foregoing 
requirements must be met with respect to each 
individual providing information" ... .People v 
Bartholomew, 2015 NY Slip Op 07112, 4th Dept 
10-2-15 
  

 
 
 
 
 
 
 

CRIMINAL LAW (RESISTING AN 
UNAUTHORIZED ARREST)/RESISTING 
ARREST (ARREST NOT AUTHORIZED) 

  
Where Arrest Was Not Authorized, Conviction for 
Resisting Arrest Was Against the Weight of the 

Evidence 
  
The People conceded defendant's actions (apparently 
simply standing with a group) did not constitute 
disorderly conduct. Therefore, the Fourth Department 
determined, defendant's arrest for disorderly conduct 
was unauthorized and his conviction of resisting arrest 
was against the weight of the evidence: 
  

As the People correctly concede, the evidence 
fails to establish beyond a reasonable doubt that 
the arrest of defendant for disorderly conduct was 
authorized. The Court of Appeals has "made clear 
that evidence of actual or threatened public harm 
(inconvenience, annoyance or alarm') is a 
necessary element of a valid disorderly conduct 
charge" ..., and there is no evidence of such 
actual or threatened harm here. Inasmuch as it "is 
not disorderly conduct . . . for a small group of 
people, even people of bad reputation, to stand 
peaceably on a street corner" ..., the arrest of 
defendant for engaging in that conduct was not 
authorized. "There being no probable cause that 
authorized defendant's arrest, [he] cannot be 
guilty of resisting arrest" ... . Thus, we conclude 
that the jury "failed to give the evidence the 
weight it should be accorded" ... . People v 
Howard, 2015 NY Slip Op 07100, 4th Dept 10-2-
15 
  

 
CRIMINAL LAW (UNLAWFUL SEARCH, 

ASSAULT ON POLICE OFFICER 
DURING)/PAT-DOWN SEARCH 

(UNLAWFUL)/TRAFFIC INFRACTION 
(UNLAWFUL PAT-DOWN SEARCH) 

  
Pat-down Search Pursuant to a Stop for a Traffic 

Infraction Unlawful---Injury to Officer During 
Unlawful Search Will Not Support Assault 
Conviction (Which Requires the Officer Be 

Injured Performing a Lawful Duty) 
  
The Fourth Department determined the pat-down search 
of defendant after he was stopped for walking in the 
street was unlawful. Therefore the assault charge 
stemming from injury to the police officer during the 
unlawful search was not supported by legally sufficient 
evidence. The officer was not performing a "lawful duty" 
at the time of the injury (a required element of the 
assault charge): 
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A person is guilty of assault in the second degree 
under Penal Law § 120.05 (3) when, "[w]ith intent 
to prevent . . . a police officer . . . from performing 
a lawful duty . . . , he or she causes physical 
injury to such . . . police officer" (id.). Here, a 
police officer stopped defendant for walking in the 
middle of a roadway in violation of Vehicle and 
Traffic Law § 1156 (a), and the suppression court 
found that the search of defendant's person by 
another officer was not lawful ... . We have 
previously held that even the more limited pat-
down search of a traffic offender "is not 
authorized unless, when the [person or] vehicle is 
stopped, there are reasonable grounds for 
suspecting that the officer is in danger or there is 
probable cause for believing that the offender is 
guilty of a crime rather than merely a simple traffic 
infraction' " (People v Everett, 82 AD3d 1666, 
1666, ...). Here, as in Everett, the search of 
defendant was unauthorized, and the officer was 
injured only after he attempted to perform the 
unlawful search (see id.). Viewing the evidence in 
the light most favorable to the People ..., we thus 
conclude that the evidence is legally insufficient to 
establish that the officer was injured while 
undertaking a lawful duty ... . People v 
Richardson, 2015 NY Slip Op 07069, 4th Dept 
10-2-15 

  

 
CRIMINAL LAW (UNWARNED 

STATEMENTS)/STATEMENTS (NO 
PRONOUNCED BREAK AFTER UNWARNED 

STATEMENTS) 
  
  

Two-Hour Interval Did Not Return Defendant to 
Status of One Who Was Not Under the Influence of 
Unwarned Questioning---Subsequent Mirandized 

Statement Should Have Been Suppressed---
Harmless Error Here However 

  
The Second Department determined the two-hour 
interval between defendant's unwarned statement and a 
mirandized statement did not save the mirandized 
statement from suppression. During the unwarned 
statement defendant agreed to make a subsequent 
videotaped statement (which was mirandized). During 
the two hours between the unwarned statement and the 
videotaped statement defendant the defendant was 
never returned to the status of one who was not under 
questioning. The error here (admitting the videotaped 
statement) was, however, deemed harmless: 
  

"[W]here an improper, unwarned statement gives 
rise to a subsequent Mirandized statement as part 
of a single continuous chain of events', there is 
inadequate assurance that the Miranda warnings 
were effective in protecting a defendant's rights, 

and the warned statement must also be 
suppressed" ... . In determining whether a 
subsequent statement made after Miranda 
warnings were given was part of a "single 
continuous chain of events," the court considers 
various factors including "whether the same police 
personnel were present and involved in eliciting 
each statement; whether there was a change in 
the location or nature of the interrogation; the 
circumstances surrounding the Miranda violation, 
such as the extent of the improper questioning; 
and whether, prior to the Miranda violation, 
defendant had indicated a willingness to speak to 
police" ... . The purpose of the inquiry is to 
determine whether there was a "definite, 
pronounced break in questioning sufficient to 
return the defendant to the status of one who is 
not under the influence of questioning" ... . 

  
Here, the statement made by the defendant 
during the pre-9 a.m. questioning, which the 
Supreme Court suppressed, and the second 
videotaped statement were part of a single 
continuous chain of events inasmuch as during 
the pre-9 a.m. questioning, Detective Rodriguez 
asked the defendant to make a further videotaped 
statement when he interrogated the defendant in 
violation of his constitutional rights. Therefore, 
during the two-hour break, the defendant was 
never returned to the status of one who was not 
under the influence of questioning ..., but was 
anticipating the arrival of the Assistant District 
Attorney to continue the interrogation. Moreover, 
Detective Rodriguez, who elicited the 10-to-15 
minute statement the defendant made during the 
pre-9 a.m. questioning without having been again 
given his Miranda warnings, was present during 
the subsequent videotaped interrogation, and 
both interrogations were conducted in the same 
interview room ... . Considering these factors and 
the nature and extent of the Miranda violation, we 
cannot conclude that there was a definite, 
pronounced break between the defendant's first 
and second videotaped statements sufficient to 
return the defendant to the status of one who was 
not under the influence of questioning ... . People 
v Rodriguez, 2015 NY Slip Op 07520, 2nd Dept 
10-14-15 
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DEBTOR-CREDITOR 
 
 

DEBTOR-CREDITOR (GOODS SOLD AND 
DELIVERED)/CIVIL PROCEDURE (GOODS 

SOLD AND DELIVERED PLEADING 
REQUIREMENTS)/GOODS SOLD AND 

DELIVERED (PLEADING REQUIREMENTS) 
  

  
Pleading Requirements for "Goods Sold and 

Delivered" Cause of Action Succinctly Explained 
  
In affirming Supreme Court's grant of summary judgment 
to plaintiff on its "goods sold and delivered" cause of 
action, the Fourth Department explained the pleading 
requirements: 
  

... [P]laintiff's complaint, with its attached invoices, 
satisfied the pleading requirements of CPLR 3016 
(f) ... . The invoices provided the requisite degree 
of specificity inasmuch as they permitted 
defendant " to respond in a meaningful way on an 
item-by-item basis' " ... . Each invoice set forth the 
date of the order, the specific items ordered and 
delivered, the quantity ordered and delivered, as 
well as the price per unit and the total price for the 
quantity ordered ... . Defendant was thus required 
to indicate specifically in its verified answer "those 
items [it] dispute[d] and whether in respect of 
delivery or performance, reasonable value or 
agreed price" (CPLR 3016 [f]). Defendant failed to 
do so and, therefore, Supreme Court properly 
granted that part of plaintiff's motion on the cause 
of action for goods sold and delivered ... . Erie 
Materials, Inc. v Central City Roofing Co., 
Inc., 2015 NY Slip Op 07137, 4th Dept 10-2-15 

  
 
 

DISCIPLINARY HEARINGS 
(INMATES) 

 
 

DISCIPLINARY HEARINGS [INMATES] 
(MISBEHAVIOR REPORTS INHERENTLY 

INCREDIBLE) 
  

Identically Worded Misbehavior Reports Re: 
Different Inmates Were Inherently Incredible 

  
The Second Department determined the inmate's 
disciplinary determination must be annulled. Identically 
worded reports, concerning different inmates, signed by 

at least three different reporting officers, were "inherently 
incredible:" 
  

The misbehavior report in this case was in the 
form of a first-person narrative, which provided a 
number of factual details about the reporting 
officer as well as the petitioner, including the 
direction from which the officer arrived at the 
scene, the exact location from which the officer 
first observed the disturbance, his personal 
observation of the petitioner "yelling and 
shouting," the officer's inability to hear the 
petitioner's exact words, and the number of direct 
orders the officer gave the petitioner. 

  
Ordinarily, such a particularized statement would 
be sufficiently relevant and probative to constitute 
substantial evidence supporting the determination 
... . Here, however, the petitioner successfully 
challenged the reliability of the report by showing 
that identically worded reports (except for the 
name and identifying information of the subject 
inmate) were signed by at least three different 
reporting officers. 

  
While it is entirely plausible that several inmates, 
in the course of a disturbance, may have engaged 
in substantially similar misbehavior, we find it 
inherently incredible that several officers could 
have experienced the same particularized 
encounter with a number of different inmates. We 
further note that the hearing officer twice 
precluded the petitioner from asking the reporting 
officer whether he had actually written the 
unsworn report. Matter of Jackson v 
Annucci, 2015 NY Slip Op 07842, 2nd Dept 10-
28-15 

  
 

DISCIPLINARY HEARINGS [INMATES] 
(FAILURE TO TEST RELIABILITY OF 

CONFIDENTIAL INFORMANTS)/EVIDENCE 
(DISCIPLINARY PROCEEDINGS, 

CONFIDENTIAL INFORMANTS)/HEARSAY 
(DISCIPLINARY HEARING, CONFIDENTIAL 

INFORMANTS)/CONFIDENTIAL 
INFORMANTS (DISCIPLINARY HEARINGS, 

RELIABILITY) 
  

Failure to Assess Reliability of Confidential 
Informants Required Annulment and Expungement 

  
The Third Department annulled and expunged the 
disciplinary determination because the hearing officer 
was not given enough information to adequately assess 
the confidential informants' reliability: 
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"A disciplinary determination may be based upon 
hearsay confidential information provided that it is 
sufficiently detailed and probative for the Hearing 
Officer to make an independent assessment of 
the informant's reliability" ... . Here, the correction 
officer who investigated the incident and authored 
the misbehavior report testified that his 
information regarding petitioner's involvement 
was gleaned from confidential informants. Other 
than noting that the confidential informants either 
had proven reliable in the past or disclosed 
detailed information about the incident, the 
correction officer did not testify with any further 
specificity or detail regarding the substance of the 
information that was provided in order for the 
Hearing Officer to independently assess the 
informants' reliability or credibility. Given that the 
confidential information was instrumental in 
finding petitioner guilty of the charges, we find 
that substantial evidence does not support the 
determination and it, therefore, must be 
annulled... . Matter of Bridge v Annucci, 2015 
NY Slip Op 07886, 3rd Dept 10-29-15 

 
 

EMPLOYMENT LAW 
 

EMPLOYMENT LAW (EXHAUSTION OF 
ADMINISTRATIVE REMEDIES)/COLLECTIVE 
BARGAINING AGREEMENT (EXHAUSTION 
OF ADMINISTRATIVE REMEDIES)/UNIONS 
(DUTY OF FAIR REPRESENTATION)/FAIR 

REPRESENTATION, DUTY OF 
(UNIONS)/ADMINISTRATIVE LAW 

(EXHAUSTION OF REMEDIES UNDER A 
COLLECTIVE BARGAINING AGREEMENT) 

  
Petitioner-Employee Did Not Demonstrate the Union 
Breached Its Duty of Fair Representation, Therefore 
Petitioner Did Not Demonstrate an Exception to the 

"Exhaustion of Remedies" Pre-Requisite for an 
Article 78 Proceeding 

  
The Second Department determined petitioner's Article 
78 action should have been dismissed because 
petitioner did not demonstrate an exception to the 
requirement that she exhaust all the grievance remedies 
provided by the collective bargaining agreement. 
Petitioner was terminated from her employment at a 
county community college: 
  

Generally, an employee covered by a collective 
bargaining agreement which provides for a 
grievance procedure must exhaust administrative 
remedies prior to seeking judicial remedies ... . 
However, the failure to exhaust administrative 

remedies may be excused where the employee 
can prove that the union breached its duty of fair 
representation in the handling of the employee's 
grievance ... . Breach of the duty of fair 
representation occurs only when a union's 
conduct toward a member of the collective 
bargaining unit is arbitrary, discriminatory, or in 
bad faith ... . Here, the petitioner did not allege 
that the union's conduct was arbitrary, 
discriminatory, or made in bad faith, and the 
record does not support such a conclusion ... . 
Accordingly, as the petitioner failed to establish 
that an exception to the exhaustion doctrine was 
applicable, the Supreme Court should have 
denied the petition and dismissed the proceeding 
on the merits. Matter of McLaughlin v 
Hankin, 2015 NY Slip Op 07272, 2nd Dept 10-7-
15 

 
 

EMPLOYMENT LAW (PUBLIC EMPLOYEES, 
RETALIATION FOR UNION 

ADVOCACY)/MUNICIPAL LAW (PUBLIC 
EMPLOYEES, RETALIATION FOR UNION 

ADVOCACY)/CIVIL SERVICES LAW 
(RETALIATION FOR UNION 

ADVOCACY)/UNIONS (PUBLIC 
EMPLOYEES, RETALIATION FOR 

ADVOCACY) 
  

Community College Retaliated Against Union for Its 
Advocacy 

  
The Third Department upheld Supreme Court's finding 
that a community college (petitioner) retaliated against 
the union (NIEU) in violation of the Civil Service Law by 
refusing to hire union employees for second jobs (for 
which union members received overtime pay). The court 
explained the relevant analytical criteria: 
  

To prove its claim that petitioner [community 
college] engaged in an improper practice, NIEU 
was required to establish that it was engaged in 
activities protected by the Taylor Law (see Civil 
Service Law § 200 et seq.), that petitioner knew of 
these activities, and that it took the challenged 
action because of the activities ... . "If the 
charging party proves a prima facie case of 
improper motivation, the burden of persuasion 
shifts to the party charged to establish that its 
actions were motivated by legitimate business 
reasons" ... . Here, the parties agree that NIEU's 
advocacy on the overtime issue was a protected 
activity and that petitioner was aware of NIEU's 
advocacy. Their dispute focuses on whether 
petitioner's decision to stop hiring NIEU members 
for second jobs was improperly motivated. Matter 
of Hudson Val. Community Coll. v New York 
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State Pub. Empl. Relations Bd., 2015 NY Slip 
Op 07731, 3rd Dept 10-22-15 

EMPLOYMENT LAW (SEXUAL 
HARASSMENT)/HUMAN RIGHTS LAW 

(EMPLOYMENT LAW, SEXUAL 
HARASSMENT)/SEXUAL HARASSMENT 

(EMPLOYMENT LAW) 
  

Plaintiff's Allegations of a Hostile Work Environment 
and Retaliation Were Not Sufficient As a Matter of 

Law 

  
The Third Department determined that plaintiff's action 
against her employer (UPS) alleging sexual harassment, 
rising to the level of a hostile work environment, and 
retaliation for complaining about it, was properly 
dismissed. Although the complaint alleged several 
instances of crude and improper language and physical 
contact, the allegations did not, as a matter of law, 
describe a "hostile work environment." Nor were the 
allegations of retaliation sufficient as a matter of law: 
  

A party alleging the existence of a sexually hostile 
work environment must demonstrate that "'the 
workplace is permeated with discriminatory 
intimidation, ridicule, and insult that is sufficiently 
severe or pervasive to alter the conditions of the 
victim's employment and create an abusive 
working environment'" ... . To determine whether 
a hostile work environment exists, we must 
consider "all the circumstances, including 'the 
frequency of the discriminatory conduct; its 
severity; whether it is physically threatening or 
humiliating, or a mere offensive utterance; and 
whether it unreasonably interferes with an 
employee's work performance'" ... . The test is 
both subjective and objective; that is, a plaintiff 
must demonstrate that the conditions of his or her 
employment were altered as a result of the 
conduct he or she perceived to be abusive and 
that the conduct created an environment that a 
reasonable person would find to be hostile or 
abusive ... . * * * 
  
A valid claim for retaliation under the Human 
Rights Law exists where a party demonstrates 
"that (1) [he or] she has engaged in protected 
activity, (2) [his or] her employer was aware that 
[he or] she participated in such activity, (3) [he or] 
she suffered an adverse employment action 
based upon [his or] her activity, and (4) there is a 
causal connection between the protected activity 
and the adverse action"... . Minckler v United 
Parcel Serv., Inc., 2015 NY Slip Op 07882, 3rd 
Dept 10-29-15 

 
 
 

EMPLOYMENT LAW (TERMINATION FOR 
INSUBORDINATION)/MUNICIPAL LAW 

(TERMINATION FOR INSUBORDINATION) 
  

Termination for Insubordination Proper 
  
The Fourth Department determined that petitioner, the 
former chief operator of a city water treatment plant, was 
properly terminated for insubordination. Petitioner 
complained directly to the NYS Department of Health 
about a supervisor's decision, thereby allegedly violating 
directives concerning the chain of command. Matter of 
Gaffney v Addison, 2015 NY Slip Op 07372, 4th Dept 
10-9-15 
  

 
 

ENVIRONMENTAL LAW 
 

ENVIRONMENTAL LAW (CERCLA LOVE 
CANAL REMEDY, EFFECT ON STATE 
CLAIMS)/CIVIL PROCEDURE (STATE 

CLAIMS NOT PRECLUDED BY CERCLA 
REMEDY)/CIVIL PROCEDURE (JUDICIAL 

ESTOPPEL)/CERCLA (STATE CLAIMS NOT 
PRECLUDED BY CERCLA REMEDY)/LOVE 
CANAL (STATE CLAIMS NOT PRECLUDED 

BY CERCLA REMEDY)/JUDICIAL 
ESTOPPEL (CERCLA LOVE CANAL 

REMEDY, EFFECT ON STATE 
CLAIMS)/PREEMPTION (CERCLA LOVE 
CANAL REMEDY, EFFECT ON STATE 

CLAIMS) 
  

State Claims Re: Alleged Release of Toxins During 
Love Canal Clean-Up Not Precluded (Preempted) by 

Federal CERCLA Remedy 
  
The Fourth Department determined state claims for 
negligence, abnormally dangerous activity, private 
nuisance and trespass were not precluded by a federal 
Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA) remedy re: 
the Love Canal toxic contamination: 
  

As the federal District Court explained, "it is 
uniformly recognized that, in enacting CERCLA, 
Congress expressly disclaimed an intent to 
preempt state tort liability for damages caused by 
the release of hazardous substances" ... . District 
Court therefore granted plaintiffs' motion seeking 
to remand the matter to Supreme Court, 
determining that "plaintiffs seek relief only under 
common law theories of negligence, . . . private 
nuisance, and trespass" ... , "[and t]he claims . . . 
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do not expressly challenge the effectiveness of 
the [CERCLA] remedy . . . Rather, plaintiffs seek 
only to be made whole for any harm proximately 
caused by defendants' conduct, whether in 
performance of operation, maintenance, and 
monitoring obligations with respect to the remedy, 
or during the [sewer project]" ... . 
  
* * * The doctrine of judicial estoppel prohibits a 
party who has assumed a position in one legal 
proceeding, and prevailed on that position, from 
assuming a contrary position in another 
proceeding because the party's interests have 
changed ... . Here, however, we conclude that 
plaintiffs' position was consistent in both the 
federal and state court matters inasmuch as they 
maintained that they did not challenge the 
CERCLA remedy, as the moving defendants 
alleged, but instead challenged defendants' 
performance of their respective obligations in 
executing the CERCLA remedY. Abbo-Bradley v 
City of Niagara Falls, 2015 NY Slip Op 07145, 
4th Dept 10-2-15 

 
 

FAMILY LAW 
 

 FAMILY LAW (AMENDMENT AND 
EXPUNGEMENT OF REPORT IN CENTRAL 

REGISTER OF CHILD ABUSE AND 
MALTREATMENT)/CHILD ABUSE 

(AMENDMENT AND EXPUNGEMENT OF 
REPORT IN CENTRAL REGISTER OF CHILD 
ABUSE AND MALTREATMENT)/EVIDENCE 
(SERIOUSLY CONTROVERTED HEARSAY 

WILLL NOT SUPPORT CHILD ABUSE 
REPORT)/HEARSAY 

(SERIOUSLY CONTROVERTED HEARSAY 
WILL NOT SUPPORT CHILD ABUSE 

REPORT) 
  

Hearsay Supporting Child Abuse Report Seriously 
Controverted---Report Expunged 

  
The Third Department determined a report maintained 
by the central register of child abuse and maltreatment 
should have been amended to state "unfounded" and 
expunged. Mother brought an Article 78 petition to 
amend the report, which stated abuse was "indicated." 
The Third Department found that the hearsay evidence 
in support of the report was seriously controverted by the 
petitioner's evidence, which included expert evidence 
about the cause of the child's broken leg: 
  

"To establish maltreatment, the agency was 
required to show by a fair preponderance of the 
evidence that the physical, mental or emotional 
condition of the child had been impaired or was in 
imminent danger of becoming impaired because 
of a failure by petitioner to exercise a minimum 
degree of care in providing the child with 
appropriate supervision or guardianship" ... . As 
there is no dispute that the child suffered a broken 
leg, there can be no question that her physical 
condition was in fact impaired. Accordingly, our 
inquiry distills to whether the record supports a 
finding that such impairment was the result of 
petitioner's failure to provide appropriate 
supervision and guardianship. 
  
In this regard, the evidence against petitioner 
consisted primarily of the investigation progress 
notes, which summarized the caseworker's 
interviews with, among others, petitioner's son, 
the child's treating orthopedic surgeon and the 
child's geneticist. "[T]here is no question that 
hearsay is admissible in expungement hearings 
and, if sufficiently relevant and probative, may 
constitute substantial evidence to support the 
underlying determination" ... . That said, the 
substantial evidence standard is not satisfied 
where, as here, the hearsay evidence at issue is 
"seriously controverted" ... . Matter of Gwen Y. v 
New York State Off. of Children & Family 
Servs., 2015 NY Slip Op 07710, 3rd Dept 10-22-
15 

 

 
FAMILY LAW (CUSTODY OF CHILD 

SHOULD NOT HAVE BEEN AWARDED TO 
MOTHER'S SISTER)/CUSTODY OF CHILD 

(SHOULD NOT HAVE BEEN AWARDED TO 
MOTHER'S SISTER) 

  
Custody Should Not Have Been Awarded to 

Nonparent 
  
The Third Department, reversing Family Court, 
determined custody of mother's child should not have 
been awarded to mother's sister. Mother was being 
treated for mental illness and had lost her home. The 
relationship between mother and sister was acrimonious. 
Mother, however, despite her difficulties, had tried to 
maintain her relationship with her child and the child was 
described well-adjusted, doing well in school, and 
involved in activities. The court explained the heavy 
burden placed on a nonparent seeking custody: 
  

"A determination of whether extraordinary 
circumstances exist takes into consideration such 
factors as the length of time the child has resided 
with the nonparent, the quality of the child's 
relationships with the parent and the nonparent, 
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the prior disruption of the parent's custody, 
separation from siblings and any neglect or 
abdication of responsibilities by the parent" ... . 
Generally, such a finding is rare and exists where 
the extraordinary circumstances "drastically affect 
the welfare of the child" ... . 

  
In our view, no such finding was warranted here. 
When this proceeding was commenced, the child 
had been residing with petitioner in her home — 
located more than an hour drive from the mother 
— for only a few days. During her 10-day 
hospitalization, the mother continued to attempt to 
maintain contact with the child. When she was 
released from the hospital, the mother's attempts 
to see the child were hindered not only by her 
health issues, the loss of her home, distance and 
lack of transportation, but also by the extreme and 
unfortunate animosity between the mother and 
petitioner. The mother did not neglect her 
responsibilities; rather, during the pendency of the 
hearing, she was obtaining regular mental health 
treatment, sought help and obtained a suitable 
apartment and car, and was employed as an 
adjunct professor. While a health crisis of any sort 
can be frightening and upsetting to a child, the 
record does not reflect that the child's relationship 
with her mother was any worse than the one she 
shared with petitioner. Notably, Family Court 
recognized that the child was "a wonderful young 
lady[, well-adjusted, very knowledgeable, 
intelligent, doing well in school [and] involved in 
activities," and that the mother "played a 
significant role and ha[d] done a very good job of 
raising" the child. Matter of Lina Y. v Audra 
Z., 2015 NY Slip Op 07708, 3rd Dept 10-22-15 
  

 
 

FAMILY LAW (CUSTODY PROCEEDINGS, 
RIGHT TO COUNSEL)/ATTORNEYS 

(CUSTODY PROCEEDINGS, RIGHT TO 
COUNSEL)/CUSTODY PROCEEDINGS 

(RIGHT TO COUNSEL) 
  

Mother Never Waived Her Right to Counsel in 
Custody Proceedings--Denial of Mother's Petition for 

Custody Reversed 
  
The Second Department determined that the denial of 
mother's petition for custody (and the grant of father's 
petition) must be reversed because mother was denied 
her right to counsel. Three attorneys assigned to 
represent mother had been relieved. Family Court 
refused to assign another attorney and told mother to 
hire an attorney or proceed pro se. Although Family 
Court informed mother of the dangers of representing 
herself, mother never formally waived her right to 

counsel. Mother represented herself in the custody 
proceedings: 
  

The Family Court Act enumerates "[e]ach of the 
persons [who] has the right to the assistance of 
counsel" (Family Ct Act § 262[a]). One such 
person is "the parent of any child seeking custody 
. . . in any proceeding before the court in which 
the court has jurisdiction to determine such 
custody" (Family Ct Act § 262[a][v]...). "[A]n 
indigent party has a right to assigned counsel in a 
Family Court custody proceeding" ... . Where, as 
here, an indigent party has a right to assigned 
counsel, "this entitlement does not encompass 
the right to counsel of one's own choosing" ... . An 
application by an indigent person for the 
assignment of new counsel may be granted only 
"upon [a] showing [of] good cause for a 
substitution" ... . "Good cause determinations are 
necessarily case-specific and therefore fall within 
the discretion of the trial court" ... . * * * 

  
A party to a Family Court proceeding who has the 
right to be represented by counsel may only 
proceed without counsel if that party has validly 
waived his or her right to representation ... . "To 
determine whether a party is validly waiving the 
statutory right to counsel, the Family Court must 
conduct a searching inquiry' to ensure that the 
waiver is unequivocal, voluntary, and intelligent" 
... . "The deprivation of a party's fundamental right 
to counsel in a custody or visitation proceeding is 
a denial of due process which requires reversal, 
regardless of the merits of the unrepresented 
party's position" ... . 
  
Here, the record does not demonstrate that the 
mother waived her right to counsel ... . Matter of 
Tarnai v Buchbinder, 2015 NY Slip Op 07671, 
2nd Dept 10-21-15 

 
 

 
FAMILY LAW (INTIMATE RELATIONSHIP 

UNDER FAMILY COURT ACT 812)/INTIMATE 
RELATIONSHIP (FAMILY COURT ACT 812) 

  
An "Intimate Relationship" Within the Meaning of 

Family Court Act 812 Does Not Necessarily Involve 
Sexual Intimacy 

  
An "intimate relationship" (Family Court Act 812) must 
exist before one party to the relationship can petition 
Family Court seeking relief based upon family offenses. 
The Third Department determined Family Court should 
not have dismissed the petition on the ground that one 
party identified as heterosexual and the other as 
homosexual, indicating there was no sexual relationship. 
Sexual intimacy is not required to establish an "intimate 
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relationship" under the Family Court Act. On the other 
hand, cohabitation, standing alone, is not enough. The 
matter was sent back for a determination (re: the 
existence of an "intimate relationship") applying he 
statutory factors: 
  

... [W]e agree with petitioner that her implicit 
acknowledgment that she had not had a sexual 
relationship with respondent did not justify Family 
Court ruling, as a matter of law, that the two did 
not have an intimate relationship within the 
meaning of Family Ct Act § 812 (1) (e). Initially, 
"the governing rule of statutory construction is 
that courts are obliged to interpret a statute to 
effectuate the intent of the Legislature, and when 
the statutory language is clear and unambiguous, 
it should be construed so as to give effect to the 
plain meaning of the words used" ... . Turning to 
the relevant provision, Family Court's subject 
matter jurisdiction includes family offense 
petitions involving people who are or were 
previously engaged in an "intimate relationship" 
(Family Ct Act § 812 [1] [e]). Factors relevant to 
determining the existence of an intimate 
relationship "include but are not limited to: the 
nature or type of relationship, regardless of 
whether the relationship is sexual in nature; the 
frequency of interaction between the persons; and 
the duration of the relationship" (Family Ct Act § 
812 [1] [e]...). 

  
Considering these enumerated factors, the 
Legislature unambiguously established that the 
phrase "intimate relationship" is not limited to 
relationships that include sexual intimacy (Family 
Ct Act § 812 [1] [e]...). Matter of Arita v 
Goodman, 2015 NY Slip Op 07719, 3rd Dept 
10-22-15 

 
 

FAMILY LAW (JAIL TERM RE: WILLFUL 
VIOLATION OF CHILD SUPPORT 

OBLIGATIONS)/CHILD SUPPORT (JAIL 
TERM FOR WILLFUL VIOLATION OF CHILD 
SUPPORT OBLIGATIONS)/FAMILY COURT 
ACT (JAIL TERM FOR WILFUL VIOLATION 

OF CHILD SUPPORT OBLIGATIONS) 
  

Family Court Has the Statutory Authority to Impose 
a Jail Term for Willful Violation of a Child Support 

Obligations 
  
Reversing the support magistrate, the Second 
Department determined Family Court does have the 
authority to impose a jail term for willful violation of child 
support obligations: 
  

The Family Court is a court of limited jurisdiction 
and cannot exercise powers beyond those which 
are granted to it by statute ... . However, Family 
Court Act § 451(1) specifically provides the 
Family Court with continuing plenary and 
supervisory jurisdiction over a support proceeding 
until its judgment is completely satisfied ... . 

  
Family Court Act § 460(1)(e) provides that, where 
a party has defaulted in paying any sum of money 
due as required by an order directing such 
payment, the court shall make an order directing 
the entry of a judgment for the amount of child 
support arrears, "unless the defaulting party 
shows good cause for failure to make application 
for relief from the judgment or order directing such 
payment prior to the accrual of such arrears." 
However, Family Court Act § 460(3) also makes 
clear that the entry of a money judgment is a form 
of relief mandated "in addition to any and every 
other remedy which may be provided under the 
law including, but not limited to, the remedies 
provided under the provisions of section four 
hundred fifty-four of this act" (Family Ct Act § 
460[3]). The remedies provided by Family Court 
Act § 454 include a provision authorizing the court 
to commit a respondent to jail for a term not 
exceeding six months upon a finding that the 
respondent has willfully failed to obey any lawful 
order of support (see Family Ct Act § 
454[3][a]). Matter of Damadeo v Keller, 2015 NY 
Slip Op 07267, 2nd Dept 10-7-15 
  
 

FAMILY LAW (PATERNITY 
ACKNOWLEDGMENT)/PATERNITY 
ACKNOWLEGMENT (GROUNDS TO 

VACATE) 
  

Petitioner's Knowledge the Child Was Not His When 
He Signed the Paternity Acknowledgment Precluded 

Vacation of the Acknowledgment 
  
The Third Department noted that petitioner, in his 
petition to vacate his acknowledgment of paternity, 
stated that he signed the acknowledgment in spite of his 
being aware the child was not his. Therefore, his 
signature was not procured by fraud and the petition did 
not state a ground for vacation: 
  

"Once 60 days have elapsed following the 
execution of an acknowledgment of paternity, the 
mother or acknowledged father may challenge 
that document in court only on the basis of fraud, 
duress, or material mistake of fact, with the 
burden of proof on the party challenging the 
voluntary acknowledgment" ... . To establish 
material mistake of fact, a party must demonstrate 
that such mistake "was truly material — i.e., 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07719.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07719.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07719.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07267.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07267.htm


 

 36 

substantial and fundamental to the nature of the 
[acknowledgment] — so as to entitle a party to 
void that document" ... . To establish fraud, a 
petitioner must show that he or she justifiably 
relied on the respondent's fraudulent statements 
or representations at the time the 
acknowledgment of paternity was signed ... . 

  
Here, in his petition to vacate the 
acknowledgment of paternity, petitioner alleged 
that his signature was procured either by material 
mistake of fact or fraud based upon respondent's 
history of infidelity. However, the petition also 
explained that petitioner put his name on the birth 
certificate of the child "despite all parties 
acknowledging that it was [another man's] child." 
Because petitioner's claim that he knew that he 
was not the father of the child negates a finding of 
fraud or material mistake of fact, as such findings 
are necessarily predicated on a lack of knowledge 
... , petitioner failed to plead sufficient facts 
constituting fraud or material mistake of fact ... 
. Matter of Joshua AA. v Jessica BB., 2015 NY 
Slip Op 07718, 3rd Dept 10-22-15 
 
 

FAMILY LAW (PERMANENT NEGLECT, 
REMAINING IN FOSTER CARE UNTIL 

FATHER'S RELEASE FROM PRISON WAS 
NOT A SUFFICIENT PLAN FOR THE 
CHILDREN'S FUTURE)/PERMANENT 

NEGLECT (CHILDREN'S REMAINING IN 
FOSTER CARE UNTIL FATHER'S RELEASE 
FROM PRISON NOT A SUFFICIENT PLAN 

FOR THE CHILDREN'S FUTURE) 
  

Children's Remaining in Foster Care Until Father's 
Release from Prison Was Not a Sufficient Plan for 
the Children's Future, Permanent Neglect Finding 

Proper 
  
The Second Department determined a permanent 
neglect finding was proper. Children's remaining in foster 
care until father's release from prison was not a 
sufficient plan for the children's future: 
  

A parent's incarceration does not obviate the 
obligation to develop a "realistic and feasible" 
plan for the children's future ... . A plan for 
children to remain in foster care throughout a 
parent's incarceration and for a period of time 
thereafter as necessary to establish suitable living 
arrangements for the children is not a viable plan 
to secure permanency for the children ... . Thus, 
"[t]he failure of an incarcerated parent to provide 
any realistic and feasible' alternative to having the 
children remain in foster care until the parent's 

release from prison . . . supports a finding of 
permanent neglect" ... . 
  
Here, the father failed to provide any feasible plan 
for the subject children other than continued 
foster care until after he was released from prison 
and had time to "get on [his] feet." Accordingly, 
despite the petitioner's diligent efforts to 
encourage and strengthen the parental 
relationship, the father failed to adequately plan 
for the children's future, and the Family Court's 
finding of permanent neglect was supported by 
clear and convincing evidence ... . Matter of 
Jenna K. (Jeremy K.), 2015 NY Slip Op 07843, 
2nd Dept 10-28-15 
 
 

 
 

FAMILY LAW (SPECIAL JUVENILE 
IMMIGRANT STATUS)/IMMIGRATION 

(SPECIAL JUVENILE IMMIGRANT STATUS) 
  

Parent's Inability to Pay for Juvenile's Education 
Does Not Constitute the Abuse, Neglect or 

Abandonment Required for Special Juvenile 
Immigrant Status 

  
The Second Department determined the motion for a 
finding that reunification with one or both of petitioner's 
parents was not viable (re: an application for special 
juvenile immigrant status) was properly denied. The 
relationship with the juvenile's parents in Guatemala had 
never broken down due to abuse, neglect or 
abandonment. The fact that the juvenile's parents could 
not afford to pay for the juvenile's education did not 
constitute abuse, neglect or abandonment: 
  

Pursuant to 8 USC § 1101(a)(27)(J) ... and 8 CFR 
204.11, a "special immigrant" is a resident alien 
who, inter alia, is under 21 years of age, 
unmarried, and dependent upon a juvenile court 
or legally committed to an individual appointed by 
a State or juvenile court. Additionally, for a 
juvenile immigrant to qualify for special juvenile 
immigrant status, a court must find that 
reunification of the juvenile with one or both of the 
juvenile's parents is not viable due to parental 
abuse, neglect, or abandonment, or a similar 
basis found under State law (see 8 USC § 
1101[a][27][J][i]), and that it would not be in the 
juvenile's best interests to be returned to his or 
her native country or country of last habitual 
residence (see 8 USC § 1101[a][27][J][ii]...). 

  
Here, the record reflects that Jeison was living 
with both of his parents in Guatemala until March 
2012, when, with their consent, he traveled to the 
United States to escape gang violence and 
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pursue his studies. After his arrival in the United 
States, Jeison began to reside with the petitioner, 
who provided him with food, clothing, and shelter, 
and Jesion remained in frequent contact with his 
parents. The inability of Jeison's parents, who live 
in poverty, to provide him with a college 
education, or with financial assistance, does not 
support a finding that his reunification with his 
parents was not viable due to parental abuse, 
neglect, abandonment, or a similar basis found 
under State law ... . Matter of Jeison P.-C. 
(Conception P.), 2015 NY Slip Op 07665, 2nd 
Dept 10-21-15 

  
 
 

FAMILY LAW (TERMINATION OF 
PARENTAL RIGHTS)/PARENTAL RIGHTS, 

TERMINATION OF 
  

Two-Justice Dissent Argued Termination of Father's 
Parental Rights Was Not In the Best Interests of the 

Child 
  
The Second Department, over a two-justice dissent, 
determined father had abandoned the child and his 
parental rights were properly terminated. The dissent 
argued that, because of new facts revealed after the 
order appealed from was issued, and because the 
mother's parental rights were not terminated, severing 
the child from his father was not in the child's best 
interests: 
  

FROM THE DISSENT 
  
A petition to terminate parental rights on the 
ground of abandonment may be denied where, 
despite evidence that the parent abandoned the 
child during the six-month period prior to the filing 
of the petition, the record nevertheless 
demonstrates that termination would not be in the 
best interests of the child ... . Here, my colleagues 
in the majority conclude that the father's failure to 
take prompt action to assert paternity after the 
mother informed him that he might be the child's 
father in the six months prior to the filing of the 
petition constituted abandonment. However, that 
finding does not mandate granting the petition to 
terminate parental rights where, as here, new 
facts arose after the filing of the petition, and after 
the issuance of the order appealed from, which 
demonstrate that termination of the father's 
parental rights is not in the child's best interests 
... . * * * 

  
.[T]here are no facts in this record which indicate 
that a relationship between the child and his 
father will be harmful to the child ... . * * * It 

appears from this record that terminating the 
father's parental rights would serve no purpose 
other than to sever any potential ties between the 
child and his father and paternal kindred. Matter 
of Jake W.E. (Jonathan S.), 2015 NY Slip Op 
07840, 2nd Dept 10-28-15 

 
 
 

FAMILY LAW (VACATION OF NEGLECT 
ADJUDICATION)/NEGLECT (VACATION OF 

NEGLECT ADJUDICATION) 
  

Under the Unique Circumstances of this Case, the 
Neglect Adjudication Should Have Been Vacated 

Upon Compliance with the Conditions of the 
Suspended Judgment 

  
The Second Department determined, under the unique 
circumstances of this case, Family Court should have 
vacated its neglect adjudication after the parent 
complied with the conditions of the suspended judgment. 
The neglect was apparently based upon lead levels: 
  

Although facts sufficient to sustain the petitions 
were established, neglect petitions may 
nevertheless be dismissed if "the court concludes 
that its aid is not required on the record before it" 
(Family Ct Act § 1051[c]). Under the discrete 
circumstances of this case, the Family Court 
properly directed dismissal of the petitions after 
the expiration of the six-month suspended 
judgment period, as the aid of the court was no 
longer required. However, the court should have 
also exercised its discretion by directing that, 
upon the dismissal of the petitions, the 
adjudication of neglect shall be vacated (see 
Family Ct Act § 1061). As a general rule, a 
parent's compliance with the terms and conditions 
of a suspended judgment does not eradicate the 
prior neglect finding (see Merril Sobie, Practice 
Commentaries, McKinney's Cons Laws of NY, 
Book 29A, Family Ct Act § 1053 at 57). Here, 
however, there are a number of factors warranting 
the vacatur of the neglect findings. The parents' 
underlying conduct was aberrational in nature, the 
lead condition at the family home has been 
abated, the children's blood lead levels after the 
six-month suspended judgment period were 
within acceptable ranges, the parents fully 
complied with the conditions of the suspended 
judgment, there is no risk that the circumstances 
of lead exposure will recur, and there is no 
likelihood that these circumstances will warrant 
further judicial proceedings (see Family Ct Act § 
1051[c]...). Accordingly, the Supreme Court 
should have directed that, upon the dismissal of 
the petitions, the adjudication of neglect shall be 
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vacated. Matter of Anoushka G. (Cyntra 
M.), 2015 NY Slip Op 07658, 2nd Dept 10-21-15 

  
  

 

FREEDOM OF INFORMATION 
LAW (FOIL) 

 
 

FREEDOM OF INFORMATION LAW (FOIL) 
(POLICE PERSONNEL RECORDS)/CIVIL 

RIGHTS LAW (FREEDOM OF INFORMATION 
LAW, POLICE PERSONNEL 

RECORDS)/POLICE PERSONNEL 
RECORDS (EXEMPTED FROM FREEDOM 

OF INFORMATION LAW DISCLOSURE) 
  

Records of a Police Investigation of a Police Officer 
Who Has Been Terminated Are Not "Personnel 

Records" Subject to Exemption from Disclosure 
Pursuant to the "Personnel Records" Provision of 

the Freedom of Information Law (FOIL) 
  
The Third Department determined that the personnel 
records associated with the investigation of an off-duty 
police officer's involvement in a hit and run accident 
were generally exempt from disclosure pursuant to the 
Freedom of Information Law (FOIL) (as police 
"personnel records"). However, the investigation 
continued after the officer's employment was terminated. 
The records of the post-termination investigation were 
not "personnel records" and, therefore, were not exempt 
from disclosure under the "personnel records" provision: 
  

As is relevant here, Civil Rights Law § 50-a (1) 
exempts from disclosure the "personnel records" 
of police officers that are "used to evaluate 
performance toward continued employment or 
promotion." ...  

  
Proof that information was generated for the 
purpose of assessing an employee's alleged 
misconduct brings that information within the 
protection of Civil Rights Law § 50-a (1) ... . This 
does not end our inquiry, however, because 
uncontested evidence established that 
respondent's investigation of Beardsley continued 
after he had resigned as an employee of 
respondent. We agree with petitioners that police 
departments who investigate persons who are no 
longer their employees are not conducting 
investigations of "personnel" within the meaning 
of Civil Rights Law § 50-a (1). The plain meaning 
of the word personnel identifies individuals with 
some current employment relationship with an 
organization. This meaning of personnel is further 

confirmed by the statute, as individuals who are 
not current employees cannot be considered for 
either "continued employment or promotion" (Civil 
Rights Law § 50-a [1]). Accordingly, Supreme 
Court erred in finding that respondent met its 
burden of establishing that the materials resulting 
from its investigation after Beardsley had resigned 
were for the purpose of assessing his continued 
employment or promotion and that, as a result, 
Civil Rights Law § 50-a (1) provided confidentiality 
to such materials. Matter of Hearst Corp. v New 
York State Police, 2015 NY Slip Op 07729, 3rd 
Dept 10-22-15 

 
 

INSURANCE LAW 
 

 

INSURANCE LAW ("BAD FAITH CLAIMS 
HANDLING" DUPLICATES BREACH OF 

CONTRACT)/CONTRACT LAW ("BAD FAITH 
CLAIMS HANDLING" DUPLICATES 

BREACH OF INSURANCE 
POLICY)/ATTORNEYS (SANCTIONS, 

DISMISSED CAUSE OF ACTION INCLUDED 
IN AMENDED COMPLAINT)/SANCTIONS 
(ATTORNEYS, DISMISSED CAUSE OF 

ACTION INCLUDED IN AMENDED 
COMPLAINT) 

  
"Bad Faith Claims Handling" Cause of Action 

Properly Dismissed As Duplicative of Breach of 
Contract Cause of Action/Sanctions Appropriate for 
Inclusion of Dismissed Cause of Action in Amended 

Complaint 
  
The First Department determined a purported cause of 
action for "bad faith claims handling" in an insurance-
coverage dispute was duplicative of the breach of 
contract cause of action (and was therefore properly 
dismissed). The court further determined that attorney 
sanctions were appropriate for including a dismissed 
cause of action in an amended complaint. The First 
Department explained the (rare) circumstance 
when breach of contract will give rise to a distinct tort 
cause of action (not the case here): 
  

In some circumstances "[t]he very nature of a 
contractual obligation, and the public interest in 
seeing it performed with reasonable care, may 
give rise to a duty of reasonable care in 
performance of the contract obligations, and the 
breach of that independent duty will give rise to a 
tort claim" ..., in which the Court held that "a fire 
alarm company owed its customer a duty of 
reasonable care independent of its contractual 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07658.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07658.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07729.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07729.htm
http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07729.htm


 

 39 

obligations, and that notwithstanding a contractual 
provision exculpating the alarm company from 
damages flowing from its negligence, it could be 
held liable in tort for its gross failure to properly 
perform its contractual services" ... . Further, 
"[w]here a party has fraudulently induced the 
plaintiff to enter into a contract, it may be liable in 
tort" ... . However, "where a party is merely 
seeking to enforce its bargain, a tort claim will not 
lie" ... . Orient Overseas Assoc. v XL Ins. Am., 
Inc., 2015 NY Slip Op 07788, 1st Dept 10-27-15 

 
 

INSURANCE LAW (CONCLUSORY 
ALLEGATIONS OF BAD 

FAITH)/INSURANCE LAW (LATE 
DISCLAIMER RE: PROPERTY DAMAGE 

CLAIM)/CIVIL PROCEDURE (CONCLUSORY 
ALLEGATIONS WILL NOT SURVIVE 

MOTION TO DISMISS)/PUNITIVE DAMAGES 
(MUST BE CONNECTED TO SUBSTANTIVE 

CAUSE OF ACTION, CONCLUSORY 
ALLEGATIONS WILL NOT SUPPORT) 

  
Conclusory Allegations Will Not Survive a Motion to 

Dismiss for Failure to State a Cause of Action---
Punitive Damages Must Be Connected to a 

Substantive Cause of Action---Late Disclaimer in 
Property Damage Action Is Valid Absent Prejudice 

  
The Fourth Department determined plaintiff's cause of 
action alleging bad faith on the part of the insurer should 
have been dismissed for failure to state a cause of 
action. The court explained that conclusory, as opposed 
to fact-based, allegations will not survive a motion to 
dismiss. The court noted that a claim for punitive 
damages must be tied to a specific cause of action and 
cannot be based upon conclusory allegations.  The court 
further held that even an unreasonable delay in 
disclaiming a property damage claim is valid absent 
prejudice: 
  

Our role is thus to "determine only whether the 
facts as alleged fit within any cognizable legal 
theory . . . and the criterion is whether the 
proponent of the pleading has a cause of action, 
not whether he [or she] has stated one' " ... . 
Nevertheless, " [w]hile it is axiomatic that a court 
must assume the truth of the complaint's 
allegations, such an assumption must fail where 
there are conclusory allegations lacking factual 
support' " ... . Indeed, " a cause of action cannot 
be predicated solely on mere conclusory 
statements . . . unsupported by factual 
allegations' " ... . ... 
  

... [W]e note that, "in order to establish a prima 
facie case of bad faith, the plaintiff must establish 
that the insurer's conduct constituted a gross 
disregard' of the insured's interests" ... . We 
conclude ... the fourth and sixth causes of action 
"should have been dismissed because they do 
not allege [any] conduct by [Allstate] constituting 
the requisite gross disregard of the insured's 
interests' necessary to support such causes of 
action" ... . Moreover, the "[a]llegations that 
[Allstate] had no good faith basis for denying 
coverage are redundant to [plaintiffs'] cause[s] of 
action for breach of contract based on the denial 
of coverage, and do not give rise to an 
independent tort cause of action, regardless of 
the insertion of tort language into the pleading" ... 
.  
  
... "A demand or request for punitive damages is 
parasitic and possesses no viability absent its 
attachment to a substantive cause of action" ... . 
Here, the complaint fails to set forth "the pleading 
elements required to state a claim for punitive 
damages" ... ; plaintiffs' "conclusory allegation[s] 
as to [Allstate's] motive for [its] refusal [to pay the 
claim are] an insufficient premise for a demand for 
punitive damages" ... . ... 
  
Where, as here, the underlying claim does not 
arise out of an accident involving bodily injury or 
death, the notice of disclaimer provisions set forth 
in Insurance Law § 3420 (d) are inapplicable and, 
[u]nder the common-law rule, delay in giving 
notice of disclaimer of coverage, even if 
unreasonable, will not estop the insurer to 
disclaim unless the insured has suffered prejudice 
from the delay' " ... . Contrary to plaintiffs' 
contention, their conclusory allegation that they 
were "damaged and prejudiced" by the untimely 
disclaimer is insufficient to withstand this CPLR 
3211 (a) (7) motion to dismiss ... . Miller v 
Allstate Indem. Co., 2015 NY Slip Op 07134, 
4th Dept 10-2-15 

 

 
INSURANCE LAW (INTERPRETATION OF 

POLICY)/CONTRACT LAW 
(INTERPRETATION OF INSURANCE 

POLICY) 
  

Unambiguous Limitation of Liability to $10,000 
Should Have Been Enforced 

  
The Second Department determined summary judgment 
should have been granted to defendant insurer. A fire 
damaged school dormitories. The insurer paid for the 
repair but paid only $10,000 toward the more than 
$200,000 the school paid to relocate the students. The 
court determined that the policy was unambiguous and 
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the $10,000 limit was properly applied to the relocation 
costs. The court explained the relevant analytical 
principles: 
  

In construing policy provisions defining the scope 
of coverage pursuant to a policy of insurance, 
courts " first look to the language of the policy'" ..., 
reading it " in light of common speech and the 
reasonable expectations of a businessperson'" ..., 
and in a manner that " leaves no provision without 
force and effect'" ... . The unambiguous terms of 
an insurance contract must be given their plain 
and ordinary meaning, and the interpretation of 
such terms is a question of law for the court ... . 
Where an " agreement on its face is reasonably 
susceptible of only one meaning, a court is not 
free to alter the contract to reflect its personal 
notions of fairness and equity'" ... . However, if the 
terms of the policy are ambiguous, any ambiguity 
must be construed in favor of the insured and 
against the insurer ... . 

  
Here, the defendant established its prima facie 
entitlement to judgment as a matter of law. The 
$10,000 limitation was at the end of the pertinent 
"Additional Coverage" section 5 titled "Institutional 
Income and Extra Expense." The limitation stated 
that the most the defendant "will pay under this 
Additional Coverage for Institutional Income and 
Extra Expense is $10,000, unless a higher limit is 
shown on the Declarations Page." There was no 
such higher limit shown on that page. Contrary to 
the plaintiff's contention, there was no ambiguity 
in this additional coverage. Viznitz v Church 
Mut. Ins. Co., 2015 NY Slip Op 07648, 2nd Dept 
10-21-15 

 

 

INSURANCE LAW (LATE DISCLAIMER) 
  

Late Disclaimer on a Valid Ground Not Excused 

  
The First Department determined the failure to timely 
disclaim coverage on a valid ground was ineffective. The 
fact that other grounds for disclaimer might have been 
investigated does not excuse the late disclaimer: 
..."Insurance Law § 3420(d) 'precludes an insurer from 
delaying issuance of a disclaimer on a ground that the 
insurer knows to be valid . . . while investigating other 
possible grounds for disclaiming'"... .Endurance Am. 
Specialty Ins. Co. v Utica First Ins. Co., 2015 NY Slip 
Op 07329, 1st Dept 10-8-15 
  

 
 
 
 
 

 
 

INSURANCE LAW (PUBLIC 
ADJUSTERS)/PUBLIC ADJUSTERS 

(PAYMENT FOR "VALUABLE SERVICES") 
  

Public Adjuster Provided "Valuable Services" and 
Was Entitled to Compensation, Even Though Its 

Efforts Did Not Lead Directly to Settlement with the 
Insurer 

  
The First Department, in a full-fledged opinion by Justice 
Saxe, determined a public adjuster (PAB), who initially 
aided the insured (Seward's Park) in making its claim 
against the insurer, was entitled to compensation, even 
though its efforts did not lead directly to a settlement. 
After the initial settlement negotiations failed there was a 
trial at which the insured prevailed. That verdict was 
vacated and a new trial ordered. The matter settled 
before the second trial. PAB sought payment based 
upon the amount of settlement (per the initial contract 
with the insured). After a jury trial, PAB was awarded 
compensation, but the trial judge issued a judgment 
notwithstanding the verdict. The First Department 
reversed finding there was a valid line of reasoning 
supporting the award of compensation to PAB based 
upon its provision of "valuable services" to Seward's 
Park when the claim was first made: 
  

A public adjuster is defined by statute as one 
who, "for money, commission or any other thing of 
value, acts or aids in any manner on behalf of an 
insured in negotiating for, or effecting, the 
settlement of a claim or claims for loss or damage 
to property of the insured" (Insurance Law § 
2101[g][2]). Insurance regulations not only require 
a compensation agreement for a public adjuster 
to be entitled to payment (11 NYCRR 25.6), but 
also prescribe the form of such an agreement (11 
NYCRR 25.13[a], form 1), and limit a public 
adjuster's right to a fee to circumstances in which 
"valuable services" were performed: "If a public 
adjuster performs no valuable services, and 
another public adjuster, insurance broker ... or 
attorney subsequently successfully adjusts such 
loss, then the first public adjuster shall not be 
entitled to any compensation whatsoever" (11 
NYCRR 25.10[b]). However, there is no clear 
definition of "valuable services," or what portion of 
the ultimate settlement must be attributable to the 
services of the public adjuster for its services to 
be deemed "valuable" ... . * * * 
  
Viewing the foregoing evidence in the light most 
favorable to plaintiff, we conclude that there are 
valid lines of reasoning that could lead rational 
jurors to find that although PAB was not directly 
involved in the trial against the insurance 
company, it had provided "valuable services" in 
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connection with the ultimate settlement of Seward 
Park's insurance claim. These services could 
have included the preparation of the initial claim 
forms, the retention of a firm to investigate the 
damage and repairs, meeting with that firm and 
with architects, engineers, and counsel to discuss 
the claim, communicating with the insurance 
company regarding those repairs, and making 
Scheer — who was deposed — available to 
testify at the trial. From this, the jury could have 
rationally concluded that PAB's work before trial 
constituted a valuable contribution to the trial and 
to the ultimate settlement, if only by preserving 
Seward Park's claims and aiding in the damages 
assessment and investigation. Public Adj Bur., 
Inc. v Greater N.Y. Mut. Ins. Co., 2015 NY Slip 
Op 07942, 1st Dept 10-29-15 

  

 

LABOR LAW 
 

  

LABOR LAW (LABOR LAW 
200)/NEGLIGENCE (LABOR LAW, COMMON 

LAW NEGLIGENCE) 
  

Criteria for Labor Law 200 and Common Law 
Negligence Causes of Action Explained 

  
The Second Department affirmed the grant of summary 
judgment to defendants on the Labor Law 200 and 
common law negligence causes of action. Plaintiff was 
working on a roof when a co-worker's water jug rolled 
down the roof, struck him and caused him to fall to the 
roof. The complaint alleged the injury arose from the 
manner the work was performed and from a dangerous 
condition.  The court noted that, because the complaint 
alleged both theories of liability, the summary judgment 
motion must address both. The court explained the 
relevant analytical criteria: 
  

"Labor Law § 200 is a codification of the common-
law duty of landowners and general contractors to 
provide workers with a reasonably safe place to 
work" ... . "To be held liable under Labor Law § 
200 for injuries arising from the manner in which 
work is performed at a work site, an owner or 
manager of real property must have authority to 
exercise supervision and control over the work at 
the site" ... . However, "the right to generally 
supervise the work, stop the contractor's work if a 
safety violation is noted, or to ensure compliance 
with safety regulations and contract specifications 
is insufficient to impose liability under Labor Law 
§ 200 or for common-law negligence" ... . "Where 
a plaintiff's injuries stem not from the manner in 
which the work was being performed, but, rather, 
from a dangerous condition on the premises, a 

[defendant] may be liable under Labor Law § 200 
if it either created the dangerous condition that 
caused the accident or had actual or constructive 
notice of the dangerous condition'" ... . Where an 
accident is alleged to involve both a dangerous 
condition on the premises and the "means and 
methods" of the work, a defendant moving for 
summary judgment with respect to causes of 
action alleging a violation of Labor Law § 200 is 
obligated to address the proof applicable to both 
liability standards ... . * * * 
  
The defendants established, prima facie, both that 
they did not create or have actual or constructive 
notice of the allegedly dangerous condition which 
caused the injured plaintiff's accident, and that 
they did not have the authority to supervise or 
control the means and methods of the injured 
plaintiff's work ... . In opposition, the plaintiffs 
failed to raise a triable issue of fact. Banscher v 
Actus Lend Lease, LLC, 2015 NY Slip Op 
07461, 2nd Dept 10-14-15 

 
 

LABOR LAW (PLAINTIFF'S ACTIONS AS 
SOLE PROXIMATE CAUSE)/PROXIMATE 

CAUSE (LABOR LAW, PLAINTIFF'S 
ACTIONS AS SOLE PROXIMATE CAUSE) 

  
Question of Fact Whether Plaintiff's Actions Were 

Sole Proximate Cause of His Injury 
  
The First Department, in a full-fledged opinion by Justice 
Andrias, over an extensive two-justice dissent, 
determined that was a question of fact whether plaintiff's 
actions constituted the sole proximate cause of his injury 
in a Labor Law 240(1) action. Plaintiff stood on concrete 
blocks to work on a billboard, fell and was injured. 
Plaintiff had access to a cherry picker, ladders and 
safety harnesses but did not use them. Although plaintiff 
argued none of the safety devices were usable, the 
defendant raised a question of fact whether the safety 
devices could have been used: 
  

Here, the record includes conflicting evidence 
regarding whether plaintiff was provided with 
adequate safety devices but failed to use them, 
which raises a triable issue of fact whether his 
conduct was the sole proximate cause of his 
injuries ... . Unlike cases where a plaintiff was 
injured when he used his discretion to choose one 
of several safety devices provided and that device 
proved inadequate, in this case plaintiff was 
supplied with four safety devices and chose not to 
use any of them, electing instead to go straight to 
the concrete blocks, whose intended purpose was 
to act as a counterweight, not as a platform. * * * 
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... [A]n issue exists as to whether safe alternative 
means of painting the billboard were available to 
plaintiff and whether his failure to use those 
means was the sole proximate cause of his 
accident... . Quinones v Olmstead Props., 
Inc., 2015 NY Slip Op 07571, 1st Dept 10-15-15 

 
 

LABOR LAW (PLAINTIFF’S ACTIONS AS 
SOLE PROXIMATE CAUSE)/PROXIMATE 

CAUSE (LABOR LAW, PLAINTIFF'S 
ACTIONS AS SOLE PROXIMATE CAUSE) 

  
Question of Fact Whether Plaintiff's Conduct, 

Placing Ladder on Ice, Was Sole Proximate Cause of 
Injury 

  
The Fourth Department determined there was a question 
of fact whether the plaintiff's conduct constituted the sole 
proximate cause of his injury (re: the Labor Law 240 (1) 
cause of action).  Plaintiff placed his ladder on ice and 
was injured when the ladder slipped on the ice. The 
court explained the analytical criteria: 
  

Liability under section 240 (1) "is contingent on a 
statutory violation and proximate cause" ... . If 
both elements are established, "contributory 
negligence cannot defeat the plaintiff's claim" ... . 
There can be no liability under Labor Law § 240 
(1), however, "when there is no violation and the 
worker's actions . . . are the sole proximate cause' 
of the accident" ... . It is therefore "conceptually 
impossible for a statutory violation (which serves 
as a proximate cause for a plaintiff's injury) to 
occupy the same ground as a plaintiff's sole 
proximate cause for the injury. Thus, if a statutory 
violation is a proximate cause of an injury, the 
plaintiff cannot be solely to blame for it. 
Conversely, if the plaintiff is solely to blame for 
the injury, it necessarily means that there has 
been no statutory violation" ... . 

  
While we agree with plaintiffs that evidence that a 
ladder is "structurally sound and not defective is 
not relevant on the issue of whether it was 
properly placed" ..., we conclude that there are 
triable issues of fact whether plaintiff's actions 
were the sole proximate cause of his injuries ... . * 
* * 

  
In this case, we conclude that plaintiffs failed to 
meet their initial burden of establishing 
entitlement to partial summary judgment on the 
issue of liability on the Labor Law § 240 (1) cause 
of action inasmuch as they submitted evidence 
raising a triable issue of fact whether plaintiff's 
conduct in "refusing to use available, safe and 
appropriate equipment" was the sole proximate 

cause of the accident ... . Specifically, plaintiffs 
submitted deposition testimony from defendant's 
customer, who purportedly owned the building on 
which plaintiff was working. The owner testified 
that, on the day of the accident, he advised 
plaintiff that the ladder was not placed in a safe 
position. The owner offered to retrieve safety 
equipment from his own truck that would help to 
remove ice from underneath the ladder and 
thereby stabilize the ladder. Plaintiff, however, 
rejected that offer. The owner also attempted to 
hold the ladder for plaintiff, but plaintiff again 
rejected the owner's assistance. Fazekas v Time 
Warner Cable, Inc., 2015 NY Slip Op 07403, 4th 
Dept 10-9-15 

 

 

LANDLORD-TENANT 
 

LANDLORD-TENANT (ACCRUAL OF CAUSE 
OF ACTION BASED UPON RENT 
COMPUTATION DISPUTE)/CIVIL 

PROCEDURE (STATUTE OF LIMITATIONS 
FOR RENT-COMPUTATION 

DISPUTE)/STATUTE OF LIMITATIONS 
(ACCRUAL OF CAUSE OF ACTION BASED 

UPON RENT 
COMPUTATION DISPUTE)/BREACH OF 
CONTRACT (ACCRUAL OF CAUSE OF 

ACTION BASED UPON RENT 
COMPUTATION DISPUTE)/RENT 

COMPUTATION (ACCRUAL OF CAUSE OF 
ACTION BASED UPON) 

  
Cause of Action Based Upon a Dispute About the 

Correct Rent-Increase Computation Accrues on the 
First Use of the Disputed Computational 

Methodology 
  
The First Department determined a lawsuit stemming 
from a dispute about the proper rent computation in an 
ambiguous contract was time-barred. The lawsuit was 
started in 2009. However, the rent computation problem 
was apparent in 1999. That is when the statute of 
limitations started running and it does not start anew 
every year the problem persisted: 
  

In Goldman Copeland [260 AD2d 370], this Court 
squarely held that a claim for breach of contract 
based on an allegedly erroneous computation of 
rent accrues upon the first use of that 
computational methodology, and the statute of 
limitations does not begin to run anew each time 
the same formula is used. * * * 
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Goldman Copeland is a precedent of this Court, 
and we adhere to it as a matter of stare decisis. 
Its holding applies to this case, as Tenant 
consistently paid, and Landlord accepted, rent 
based on two successive 50-cents-per-square-
foot escalations from 1999 through 2009, when 
this action was commenced. Further, when the 
first rent escalation went into effect in late 1999, 
Landlord could have determined, through the use 
of simple arithmetic, that the lease's rent 
illustrations for the initial 25-year term were not 
based on 10% increases. When Landlord 
subsequently discovered in 2001 that it had not 
been billing rent based on a 10% escalation since 
1999, the discovery was not based on any 
information that Landlord had not possessed in 
1999. K-Bay Plaza, LLC v Kmart Corp., 2015 
NY Slip Op 07905, 1st Dept 10-29-15 

 

 

MENTAL HYGIENE LAW 
 

MENTAL HYGIENE LAW (CIVIL 
COMMITMENT OF SEX OFFENDERS)/CIVIL 
COMMITMENT OF SEX OFFENDERS/ANTI-

SOCIAL PERSONALITY DISORDER 
(INSUFFICIENT FOR CIVIL COMMITMENT 
OF SEX OFFENDERS)/SEX OFFENDERS 

(CIVIL COMMITMENT) 
  

Anti-Social Personality Disorder (ASPD) Alone Will 
Not Support Civil Commitment of Sex Offender 

  
The Second Department noted that the diagnosis that a 
sex offender suffers from anti-social personality disorder 
(ASPD) is insufficient to justify civil commitment: 
  

A diagnosis of anti-social personality disorder 
(hereinafter ASPD) "has so little relevance to the 
controlling legal criteria of Mental Hygiene Law § 
10.03(i) that it cannot be relied upon to show 
mental abnormality for [Mental Hygiene Law] 
article 10 purposes" ... . Since ASPD was the sole 
diagnosis underlying the jury's finding that the 
appellant suffers from a mental abnormality as 
defined in Mental Hygiene Law § 10.03(i), the 
finding was not supported by legally sufficient 
evidence, and the petition must be dismissed ... 
.  Matter of State of New York v Odell A., 2015 
NY Slip Op 07851, 2nd Dept 10-28-15 
  
  
  
  

 
 

 
 

MENTAL HYGIENE LAW (EXPERT 
TESTIMONY RE: CIVIL COMMITMENT OF 

SEX OFFENDER)/EVIDENCE (EXPERT 
TESTIMONY RE: CIVIL COMMITMENT OF 

SEX OFFENDER)/CIVIL COMMITMENT (SEX 
OFFENDER)/SEX OFFENDERS (CIVIL 

COMMITMENT) 
  

Expert Who Evaluated Sex Offender As Part of the 
Initial Case Review Team Was Properly Allowed to 

Testify at the Civil Commitment Hearing 
  
The Third Department, in a full-fledged opinion by 
Justice Garry, determined that the 
psychologist/psychiatrist (Barnes), who was part of the 
sex offender's (respondent's) case review team which 
recommended civil commitment, was properly allowed to 
testify at the Article 10 hearing. The respondent had 
sought to prevent Barnes from testifying because 
another psychiatrist (for the state) had been appointed 
for the hearing. The Third Department held that nothing 
in the Mental Hygiene Law prevented both experts from 
testifying for the state, and nothing in the Mental 
Hygiene Law prevented Barnes from having access to 
relevant diagnostic information generated after he had 
completed his evaluation for the case review team: 
  

The degree to which Mental Hygiene Law article 
10 authorizes a psychiatric examiner who has 
evaluated a respondent pursuant to Mental 
Hygiene Law § 10.05 (e) to continue to participate 
in subsequent proceedings involving the same 
respondent appears to be a question of first 
impression. However, nothing in the statute 
affirmatively precludes such continued 
participation, and the Court of Appeals has held 
that relevant evidence may be admissible in 
article 10 proceedings when "no statute prohibits 
its use" (Matter of State of New York v John P., 
20 NY3d 941, 943 [2012]). As for whether a 
psychiatric examiner may supplement his or her 
evaluation report by investigating records of the 
respondent's progress following completion of the 
report, and then rely on such updated information 
in testifying on the question of confinement, as 
Barnes did here, Mental Hygiene Law § 10.05 (e) 
provides the case management team and 
assigned psychiatric examiner with extensive 
access to relevant records as part of the initial 
evaluation. To limit the psychiatric examiner's 
subsequent access to relevant information would 
be inconsistent with the statutory provisions that 
permit the parties to offer additional evidence on 
the question of a respondent's dangerousness at 
the dispositional hearing and further direct that, 
"[i]n making a finding of disposition, the court shall 
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consider . . . all available information about the 
prospects for the respondent's possible re-entry 
into the community" (Mental Hygiene Law § 10.07 
[f] [emphasis added]). 
  
Contrary to respondent's argument, petitioner was 
not required to demonstrate that Barnes' 
testimony was "necessary." Instead, in the 
absence of any rule prohibiting such evidence, 
the test for admissibility is whether the testimony 
is material and relevant to the issues posed ... . 
Here, Barnes possessed knowledge of 
respondent's pathology that was clearly material 
and relevant on the issue of whether he required 
confinement. * * * 

  
Likewise, we find no abuse of discretion in the 
denial of respondent's motion for the appointment 
of a second expert. Matter of State of New York 
v James K., 2015 NY Slip Op 07874, 3rd Dept 
10-29-15 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

MISAPPROPRIATION OF TRADE 
SECRETS 

 
  

MISAPPROPRIATION OF TRADE SECRETS, 
IDEAS, LABOR, SKILLS AND 

EXPENDITURES/LABOR, SKILLS AND 
EXPENDITURES (MISAPPROPRIATION OF 
BUSINESS-RELATED)/TRADE SECRETS 

(MISAPPROPRIATION)/IDEAS 
(MISAPPROPRIATION OF BUSINESS-
RELATED)/PROMISSORY ESTOPPEL 
(MISAPPROPRIATION OF BUSINESS 

IDEAS, TRADE SECRETS, LABOR SKILLS 
AND EXPENDITURES)/UNJUST 

ENRICHMENT (MISSAPPROPRIATION OF 
INTERNET-BUSINESS IDEAS, TRADE 

SECRETS, LABOR, SKILL AND 
EXPENDITURES)/FIDUCIARY DUTY, 

BREACH OF (MISAPPROPRIATION OF 
TRADE SECRETS, IDEAS, LABOR, SKILLS 

AND EXPENDITURES) 
  

Elements of Causes of Action for (1) 
Misappropriation of (a) Trade Secrets, (b) Business 

Ideas, and (c) Labor, Skills and Expenditures, (2) 
Breach of Fiduciary Duty (Delaware Law), (3) Aiding 

and Abetting Breach of Fiduciary Duty (Delaware 
Law), (4) Unjust Enrichment, and (5) Promissory 

Estoppel Described in Some Detail 
  
The First Department, in a full-fledged opinion by Justice 
Richter, determined the complaint stated causes of 
action against the Cohen defendants for essentially 
stealing plaintiffs' ideas for a website. Defendant Cohen, 
an investor, eventually served as chairman and CEO of 
a company formed by plaintiffs to develop the website. 
The complaint alleged that Cohen caused a strain 
among the partners which stalled the project. Cohen 
circulated a liquidation agreement which was 
never addressed by the other partners. Then, the 
complaint alleged, Cohen took the plaintiffs' ideas and 
website-development work to the founders of Pinterest, 
which, the complaint alleged, was formed based upon 
the ideas Cohen misappropriated from plaintiffs. The 
plaintiffs sued the Cohen defendants and Pinterest. All 
the causes of action against Pinterest were dismissed by 
Supreme Court. The First Department held the complaint 
stated causes of action against the Cohen 
defendants for (1) breach of fiduciary duty (under 
Delaware Law), (2) misappropriation of trade secrets, (3) 
misappropriation of ideas, (4) and misappropriation of 
labor, skill and expenditures. (Apparently the unjust 
enrichment cause of action, which Supreme Court 
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dismissed only re: Pinterest, was not a subject of the 
appeal.) The First Department found that all the causes 
of action against Pinterest were properly 
dismissed.   The opinion includes detailed descriptions 
of the elements of breach of fiduciary duty (Delaware 
law), aiding and abetting breach of fiduciary duty, unjust 
enrichment, misappropriation of trade secrets, 
misappropriation of ideas, misappropriation of labor, 
skills and expenditures, and promissory estoppel. The 
discussions are too extensive to be fairly summarized 
here.  Schroeder v Pinterest Inc., 2015 NY Slip Op 
07232. 1st Dept 10-6-15 
  

 

MUNICIPAL LAW 
 

MUNICIPAL LAW (ABOLISHMENT OF CIVIL 
SERVICE POSITION)/CIVIL SERVICE LAW 

(ABOLISHMENT OF 
POSITION)/EMPLOYMENT LAW (PUBLIC 
EMPLOYEES, ABOLISHMENT OF CIVIL 

SERVICE POSITION)/TOWN LAW 
(ABOLISHMENT OF CIVIL SERVICE 

POSITION) 
  

Former Parking Enforcement Officer Entitled to 
Hearing Re: Whether Town Abolished Her Civil 

Service Position in Bad Faith 
  
The Second Department determined petitioner was 
entitled to a hearing re: whether the town acted in bad 
faith in abolishing her position as a parking enforcement 
officer. Just prior to her termination, the town hired four 
parking enforcement officers who were not required to 
take the civil service examination: 
  

In light of NY Constitution, article V, § 6, a public 
employer may abolish a civil service position 
when the "discontinuance of the position would 
promote efficiency and economy," provided that 
the employer acts in good faith ... . The Court of 
Appeals has stated that "[a] public employer may 
abolish civil service positions for the purpose of 
economy or efficiency, as long as the position is 
not abolished as a subterfuge to avoid statutory 
protection afforded civil servants before they are 
discharged'" ... . Where a public employer has 
abolished a civil service position, an employee 
challenging that determination has the burden of 
proving that the employer engaged in a bad faith 
effort to circumvent the Civil Service Law ... . 

  
Here, it is undisputed that four new part-time 
parking enforcement officers were hired in 2011; 
one of those employees was hired in October 
2011, only a month before the petitioner was 
informed that her position would likely be 

abolished. Further, the Town and Town Board 
submitted no evidence as to whether the decision 
to abolish the petitioner's position was made by 
Town Board resolution, or by some other means. 
Pursuant to the doctrine of legislative 
equivalency, a civil service position "created by a 
legislative act can only be abolished by a 
correlative legislative act" ... . Here, the record 
does not indicate the specific mechanism by 
which the petitioner's position was abolished. 
Additionally, although the Town submitted some 
evidence showing that it undertook various cost-
cutting measures in connection with its 2012 
budget, the record contains no evidence as to any 
legislative or other deliberations underlying the 
determination at issue here. Matter of Colabella 
v Town of Eastchester, 2015 NY Slip Op 07656, 
2nd Dept 10-21-15 
  
  
 

NEGLIGENCE 
 

NEGLIGENCE (ASSISTANCE AND 
SUPERVISON OF ELDERLY 

PATIENT)/MEDICAL MALPRACTICE 
(ASSISTANCE AND SUPERVISON OF 

ELDERLY PATIENT) 
  

Elderly Patient's Fall from an Examining Table 
Implicated a Duty of Care Which Takes Into Account 
Patient's Infirmities/Elderly and Infirm Patient's Fall 

from Examining Table Sounds in Medical 
Malpractice, Not Ordinary Negligence 

  
The Third Department, in a full-fledged opinion by 
Justice Garry, determined a new trial was necessary in a 
case stemming from 81-year-old plaintiff's decedent's fall 
from an examining table in a doctor's office. The Third 
Department found that the trial judge fashioned a jury 
instruction which erroneously included premises liability 
principles and erroneously failed to take into account the 
particular infirmities of plaintiff's decedent. In addition the 
trial court erroneously determined the case sounded in 
negligence, as opposed to medical malpractice: 
  

Recovery in a premises liability action is 
predicated on "ownership, occupancy, control or 
special use of [a] property" where a dangerous or 
defective condition exists ... . Here, decedent 
neither alleged that [defendant's] liability arose 
from its ownership of dangerous or defective 
premises nor that any defects or dangerous 
conditions existed ... . Instead, decedent asserted 
that [defendant] was liable for the acts and 
omissions of its employees in failing to recognize 
the need for, or provide decedent with, adequate 
assistance and supervision — an analysis 
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unrelated to the physical condition of the medical 
office or the legal principles underlying premises 
liability. Supreme Court's attempt to combine the 
two concepts resulted in an instruction that 
improperly advised the jury that decedent was 
required to prove that the premises were unsafe. 
Moreover, the instruction confusingly directed the 
jury to evaluate the actions of the medical 
assistant twice, first by determining whether her 
actions were "reasonably safe" and then — 
without clarifying the distinction, if there is one — 
whether those same actions were negligent. 

  
The modified instruction further misstated the 
threshold issue of the applicable duty of care. 
"Although the existence of a duty is a question of 
law to be determined by the courts, the factfinder 
must be instructed on the nature and scope of 
such duty so as to ascertain any breach thereof" 
... . The modified instruction used the language of 
PJI 2:90 to charge the jury that "[t]he possessor of 
a building has a duty to use reasonable care to 
keep the premises in a reasonably safe condition 
for the protection of all persons whose presence 
is reasonably foreseeable," followed by new 
language advising the jury that "[a] facility also 
has a duty to exercise ordinary and reasonable 
care to ensure that no unnecessary harm befalls 
a patient." The first of the two statements pertains 
to premises liability and, as previously discussed, 
is inapplicable here. The second statement, 
although not inapplicable to a negligence 
analysis, is incomplete. It is well settled that a 
medical facility used by persons who may be ill, 
disabled or otherwise vulnerable "ha[s] a duty to 
exercise reasonable care and diligence in 
safeguarding a patient, based in part on the 
capacity of the patient to provide for his [or her] 
own safety" ... . "The degree of reasonable care is 
measured by the physical and mental infirmities of 
the patient[] as the [facility's] officials and 
employees know them" ... . * * * 
  
The assessment of a patient's risk of falling as a 
result of his or her medical condition, and the 
patient's consequent need for assistance, 
protective equipment or supervision, are medical 
determinations that sound in malpractice ... . 
Likewise, whether Horizon breached applicable 
standards of care for medical offices in 
supervising and assisting decedent in view of her 
medical condition "necessitates a comparison to 
the standard of care customarily exercised by 
[comparable medical facilities] . . . [that] cannot be 
determined without a full appreciation and 
understanding of the operational demands and 
practices of [such facilities]" and raises issues of 
malpractice rather than negligence ... . 
  

Expert testimony is a necessary part of a 
malpractice action, as the plaintiff is required to 
establish the relevant professional standard of 
care ... . This case hinges upon a malpractice 
standard. Martuscello v Jensen, 2015 NY Slip 
Op 07711, 3rd Dept 10-22-15 

  

 
NEGLIGENCE (ASSUMPTION OF THE 

RISK)/ASSUMPTION OF THE RISK 
  

Question of Fact Whether Plaintiff Assumed the Risk 
of Injury from Colliding With a Window Near the 

Basketball Court 
  
The Fourth Department determined plaintiff raised a 
question of fact whether he assumed the risk of injury 
from colliding with an breaking a window near the 
basketball court on which he was playing. Plaintiff 
submitted an expert affidavit alleging that the window 
should have been covered with a screen or otherwise 
made safe. Therefore, there was a question of fact 
whether the window represented a risk over and above 
the dangers inherent in the sport: 
  

It is well settled that, "by engaging in a sport or 
recreational activity, a participant consents to 
those commonly appreciated risks [that] are 
inherent in and arise out of the nature of the sport 
generally and flow from such participation" ... . "A 
plaintiff, however, will not be deemed to have 
consented to concealed or unreasonably 
increased risks' " ... . Here, even assuming, 
arguendo, that defendant met its initial burden on 
the motion, we conclude that plaintiff raised a 
triable issue of fact by submitting the affidavit of a 
licensed architect who opined that the window 
involved in the accident did not meet industry 
standards for use in a gymnasium because the 
glass was not covered by a protective screen, nor 
was it laminated or tempered to withstand impact 
by a person ... . Thus, there is a triable issue of 
fact whether defendant " created a dangerous 
condition over and above the usual dangers that 
are inherent in the sport' " of basketball... 
. Barends v Town of Cheektowaga, 2015 NY 
Slip Op 0737, 4th Dept 10-9-15 
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NEGLIGENCE (CREATION OF DANGEROUS 
CONDITION BY 

MUNICIPALITY)/NEGLIGENCE (NOTICE 
PRE-REQUISITE RE: 

MUNICIPALITIES)/MUNICIPAL LAW 
(NOTICE OF DEFECT CAUSING 

INJURY)/MUNICIPAL LAW (CREATION OF 
DEFECT CAUSING INJURY)/NEGLIGENCE 

(SLIP AND FALL, IDENTIFICATION OF 
CAUSE) 

  
Question of Fact Whether the Municipality Created 

the Road Defect Thereby Negating the Notice 
Requirement---Question of Fact Whether Plaintiff 

Sufficiently Identified Cause of Fall 
  
The Fourth Department determined the requirement that 
the municipality be notified of a road defect before 
liability can attach did not preclude suit because 
there was a question of fact whether the municipality 
created the defect. The court also determined the 
plaintiff's identification of the cause of the fall from his 
bicycle was sufficient to allow a jury to identify the cause 
without resort to speculation: 
  

Contrary to defendant's contention, the court 
properly denied that part of its motion seeking 
dismissal of the complaint on the ground that it 
did not receive prior written notice of any 
defective or dangerous condition. Defendant 
asserted on its motion, and plaintiff conceded, 
that defendant did not have any such notice 
(...see generally Village Law § 6-628). Therefore, 
this case turns on whether defendant created the 
allegedly defective or dangerous condition with an 
"affirmative act of negligence" ... . Here, plaintiff's 
expert opined that the dangerous condition was 
caused by the intentional removal of paving 
material from the area adjacent to the water valve 
box cover at the time the roadway was 
resurfaced, and we therefore conclude that 
"plaintiff raised an issue of fact whether defendant 
created a dangerous condition that caused the 
accident" ... . * * * 

  
Although a defendant " may establish its prima 
facie entitlement to judgment as a matter of law 
by submitting evidence that the plaintiff cannot 
identify the cause of his or her fall' without 
engaging in speculation" ..., we conclude that 
defendant failed to meet that burden here ... . In 
support of its motion, defendant submitted 
plaintiff's deposition testimony and plaintiff's 
testimony from a hearing pursuant to General 
Municipal Law § 50-h, in which plaintiff testified 
that the accident occurred after the front wheel of 
the bicycle hit something on the roadway. 
Although plaintiff could not remember seeing the 

object with which he collided, he testified that the 
accident occurred in the immediate vicinity of a 
gap in the pavement adjacent to a water valve 
box cover, "thereby rendering any other potential 
cause of [his] fall sufficiently remote or technical 
to enable [a] jury to reach [a] verdict based not 
upon speculation, but upon the logical inferences 
to be drawn from the evidence' " ... 
. Swietlikowski v Village of Herkimer, 2015 NY 
Slip Op 07405, 4th Dept 10-9-15 

 
 

NEGLIGENCE (DAMAGES FOR PAIN AND 
SUFFERING)/CIVIL PROCEDURE (MOTION 

TO SET ASIDE JURY VERDICT ON 
DAMAGES)/DAMAGES (PAIN AND 

SUFFERING, MOTION TO SET ASIDE JURY 
VERDICT)/PAIN AND SUFFERING (MOTION 

TO SET ASIDE JURY VERDICT) 
  

Inadequate Pain and Suffering Damages Verdict 
Properly Set Aside 

  
The Second Department determined the jury's pain and 
suffering damages award in a slip and fall case was 
against the weight of the evidence and Supreme Court 
properly set the damages verdict aside: 
  

After a trial on the issue of damages, the jury 
awarded the plaintiff the sum of $20,000 for past 
pain and suffering and $0 for future pain and 
suffering. The trial court correctly granted the 
plaintiff's motion pursuant to CPLR 4404(a) to set 
aside the jury verdict on the issue of damages, as 
that verdict was contrary to the weight of the 
evidence. The jury's determination that the 
plaintiff was not entitled to damages for future 
pain and suffering was inconsistent with the 
evidence that her shoulder injury was permanent 
in nature ... . The award for past pain and 
suffering was also contrary to the weight of the 
evidence, as it could not have been reached on 
any fair interpretation of the evidence ... 
. Santana v Western Beef Retail, Inc., 2015 NY 
Slip Op 07639, 2nd Dept 10-21-15 
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NEGLIGENCE (DUTY OF CARE)/DUTY OF 
CARE (NEGLIGENCE) 

  
Complaint Did Not State a Cause of Action Against 
Mechanic Who Inspected Defendant's Car---Plaintiff 
Did Not Allege the Mechanic Created or Exacerbated 
Any Dangerous Condition---Therefore the Complaint 
Did Not Allege the Mechanic Owed Plaintiff a Duty of 

Care 
  
The Fourth Department, reversing Supreme Court, 
determined plaintiff did not state a cause of action 
against the mechanic who inspected the defendant's 
(Golley's) car, with which plaintiff's motorcycle collided. 
Plaintiff alleged the mechanic negligently allowed 
Golley's car to pass inspection. However, the complaint 
did not demonstrate the mechanic owed a duty of care to 
plaintiff by creating or exacerbating any dangerous 
condition in Golley's car. The court explained the 
relevant law: 
  

Here, plaintiff alleged with respect to defendant 
that he knowingly passed a vehicle for inspection 
that should not have passed, but he did not 
allege, either in the complaint or in opposition to 
the motion, that defendant created or exacerbated 
any dangerous condition relating to Golley's 
vehicle by inspecting it. Thus, even assuming, 
arguendo, that defendant did not conduct a 
proper inspection of Golley's vehicle, we conclude 
that plaintiff has failed to allege that defendant 
assumed a duty to plaintiff by "launch[ing] an 
instrument of harm since there is no reason to 
believe that the inspection made [Golley's] vehicle 
less safe than it was beforehand ... . Murray v 
Golley, 2015 NY Slip Op 07395, 4th Dept 10-9-
15 

  

 
 

NEGLIGENCE (DEFENDANT'S ADMISSION 
AND PRIOR INCONSISTENT STATEMENT 

IN POLICE ACCIDENT REPORT)/EVIDENCE 
(DEFENDANT'S ADMISSION AND PRIOR 
INCONSISTENT STATEMENT IN POLICE 
ACCIDENT REPORT)/POLICE ACCIDENT 

REPORT (DEFENDANT'S 
STATEMENT ADMISSIBLE AS ADMISSION 
AND PRIOR INCONSISTENT STATEMENT) 

  
Defendant-Driver's Admission and Prior Inconsistent 
Statement, Contained in the Police Accident Report, 

Should Have Been Admitted in Evidence 
  

The Second Department reversed a defense verdict in a 
vehicular accident case because an admission and prior 

inconsistent by the defendant-driver, included in a police 
accident report, was not admitted in evidence: 
  

On appeal, the plaintiff contends, among other 
things, that the Supreme Court erred in precluding 
her from admitting into evidence that portion of 
the police accident report which contained 
[defendant-driver's] statement that he never 
observed the plaintiff's vehicle prior to the 
accident. This statement was admissible against 
the defendant as an admission, since it tended to 
inculpate the defendant in connection with a 
material fact ... . Moreover, that same statement 
in the police accident report was admissible as a 
prior inconsistent statement ... . Under the 
circumstances presented her, the error in 
precluding the admission of that portion of the 
police accident report into evidence cannot be 
considered harmless, as it bore on the ultimate 
issue to be determined by the jury ... . Brown v 
URS Midwest, Inc., 2015 NY Slip Op 07809, 
2nd Dept 10-28-15 

 
 

NEGLIGENCE (DEFENDANT'S 
INSUFFICIENT DEMONSTRATION OF LACK 

OF NOTICE OF DANGEROUS 
CONDITION)/NOTICE (DEFENDANT'S 

INSUFFICIENT DEMONSTRATION OF LACK 
OF NOTICE OF DANGEROUS 

CONDITION)/SUMMARY JUDGMENT 
(NEGLIGENCE, DEFENDANT'S FAILURE TO 
DEMONSTRATE LACK OF CONSTRUCTIVE 

NOTICE)/JANITORIAL SCHEDULE 
(INSUFFICIENT TO DEMONSTRATE LACK 
OF NOTICE OF DANGEROUS CONDITION) 

  
Proof of Janitorial Schedule Insufficient to 

Demonstrate Lack of Notice of Dangerous Condition 
  
The First Department, over an extensive dissent, 
determined proof of a janitorial cleaning schedule was 
not sufficient to demonstrate defendant's lack of notice 
of a dangerous condition. Defendant's motion for 
summary judgment should not have been granted: 
  

Defendant building owner moved for summary 
judgment solely on the basis that it had neither 
actual nor constructive notice of the alleged 
dangerous condition, a missing drain cover in the 
building's laundry room. Defendant failed to meet 
its initial burden of demonstrating that it did not 
have constructive notice ... . Although the building 
superintendent testified that he routinely swept 
the laundry room every morning at 8:00 a.m. and 
performed daily inspections of the building, 
including the laundry room, at 11:00 a.m. and 
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8:00 p.m. each day, mere proof of a set janitorial 
schedule does not prove that it was followed on 
the day of the accident, or eliminate the issue of 
constructive notice in this case ... . The 
superintendent could not recall whether he had 
checked the laundry room on the day of the 
accident or offer any other evidence regarding the 
last time he inspected the laundry room prior to 
the accident ... . He explicitly stated that he did 
know whether the allegedly defective condition 
existed on that date. Dylan P. v Webster Place 
Assoc., L.P., 2015 NY Slip Op 07600, 1st Dept 
10-20-15 

 
 

NEGLIGENCE (DUTY OF CARE, SPECIAL 
RELATIONSHIP)/DUTY OF CARE (SPECIAL 
RELATIONSHIP)/SPECIAL RELATIONSHIP 

(DUTY OF CARE) 
  

Church Had No Special Relationship With 
Plaintiff, Church Had No Authority to Exercise 

Control Over Conduct of Man Who Injured 
Plaintiff/Therefore Church Did Not Owe Plaintiff a 

Duty of Care  
  
The Second Department determined the defendant 
church was properly granted summary judgment in a 
case stemming from an altercation between, 
Edward,  the husband of a church employee 
(Rhonda), and plaintiff, a pedestrian on a public sidewalk 
(presumably outside the church). It was alleged that 
Rhonda encouraged and facilitated an assault on plaintiff 
by Edward. The respondeat superior cause of action 
was properly dismissed because Rhonda was not acting 
within the scope of her employment during the 
altercation. And the negligence cause of action was 
properly dismissed because there was no special 
relationship between the church and the plaintiff, and, 
therefore, the church did not owe plaintiff a duty of care: 
  

" For a defendant to be held liable in tort, it must 
have owed the injured party a duty of care'" ... . 
"The existence and extent of a duty is a question 
of law" ... . 

  
"Generally, there is no duty to control the conduct 
of third persons to prevent them from causing 
injury to others,' even where, as a practical 
matter, the defendant could have exercised such 
control ... . A duty to control the conduct of others 
requires a special relationship: "a relationship 
between defendant and a third person whose 
actions expose plaintiff to harm such as would 
require the defendant to attempt to control the 
third person's conduct; or a relationship between 
the defendant and plaintiff requiring defendant to 
protect the plaintiff from the conduct of others" ... . 

  
Here, the church made a prima facie showing of 
its entitlement to judgment as a matter of law 
dismissing the cause of action alleging 
negligence, insofar as asserted against it, by 
establishing that owed no duty to the plaintiff. Its 
submissions demonstrated that it had no 
relationship with the plaintiff, who was a 
pedestrian on a public sidewalk ... . Further, the 
church established that it did not have the 
necessary authority or ability to exercise the 
requisite control over Edward's conduct so as to 
give rise to a duty to control his conduct for the 
protection of off-premises pedestrians ... 
. Rodriguez v Judge, 2015 NY Slip Op 07828, 
2nd Dept 10-28-15 

 
 

NEGLIGENCE (FAILURE TO MAINTAIN 
RENTAL VEHICLE)/GRAVES AMENDMENT 

(LIABILITY OF OWNER OF RENTED 
VEHICLE)/RENTAL VEHICLE (FAILURE TO 

MAINTAIN) 
  

Owner of Rental Vehicle May Be Liable Based Upon 
Failure to Maintain the Vehicle 

  
The Second Department, reversing Supreme Court, 
determined the Graves Amendment (which immunizes 
owners of rental vehicles from liability for the use of 
vehicles) did not apply where the complaint alleged a 
failure to maintain the vehicle. Because the defendant, 
PV Holding, did not demonstrate the alleged failure to 
maintain the vehicle did not result in the accident, the 
defendant's summary judgment motion should have 
been denied: 
  

Pursuant to the Graves Amendment (49 USC § 
30106), generally, the owner of a leased or rented 
motor vehicle cannot be held liable for personal 
injuries resulting from the use of such vehicle if: 
(1) the owner is engaged in the trade or business 
of renting or leasing motor vehicles, and (2) there 
is no negligence or criminal wrongdoing on the 
part of the owner (see 49 USC § 30106[a]...). The 
Graves Amendment does not apply where, as 
here, a plaintiff seeks to hold a vehicle owner 
liable for the alleged failure to maintain a rented 
vehicle ... . The PV defendants failed to establish, 
prima facie, PV Holding's entitlement to judgment 
as a matter of law. Although the PV defendants 
submitted evidence showing that PV Holding was 
engaged in the business of renting vehicles and 
that regular maintenance was performed on the 
subject vehicle, the PV defendants failed to 
submit any admissible evidence to demonstrate 
that the accident was not caused by the condition 
of the vehicle as a consequence of PV Holding's 
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allegedly negligent failure to maintain it ... 
. Olmann v Neil, 2015 NY Slip Op 07483, 2nd 
Dept 10-14-15 

 
 

NEGLIGENCE (INJURY ON BOAT OWNED 
BY CRUISE SHIP)/CIVIL PROCEDURE 

(FORUM SELECTION CLAUSE IN CRUISE 
TICKET)/CONTRACT LAW (FORUM 

SELECTION CLAUSE IN CRUISE 
TICKET)/TICKET, CRUISE SHIP (FORUM 

SELECTION AND TIME LIMITATION 
CLAUSES) 

  
Forum Selection and Time Limitation Clauses in 

Cruise Ship Ticket Enforceable 
  
The Second Department, reversing Supreme Court, 
determined that the forum selection and time 
limitation clauses in a "Carnival" cruise ship ticket were 
enforceable. The passenger's personal injury complaint 
was dismissed: 
  

A contractual forum selection clause contained in 
a cruise passenger ticket is generally enforceable 
as long as it has been reasonably communicated 
to the passenger and does not violate notions of 
fundamental fairness, and the submission thereof 
constitutes documentary evidence that may 
provide a proper basis for dismissal of an action 
pursuant to CPLR 3211(a)(1) ... . Here, Carnival's 
submissions established that the plaintiffs' 
contract of carriage included a clause requiring 
that any disputes between the parties "shall be 
litigated, if at all, before the United States District 
Court for the Southern District of Florida in Miami, 
or as to those lawsuits to which the Federal 
Courts of the United States lack subject matter 
jurisdiction, before a court located in Miami-Dade 
County, Florida, U.S.A. to the exclusion of the 
Courts of any other county, state or country." 
Furthermore, the contract provided that an action 
to recover damages for personal injuries "shall not 
be maintainable unless filed within one year after 
the date of the injury." Carnival also established 
that the plaintiffs had a reasonable opportunity to 
review their tickets, and there is no allegation of 
fraud or overreaching ... . Fritsche v Carnival 
Corp., 2015 NY Slip Op 07618, 2nd Dept 10-21-
15 

 
 
 
 
 
 

 
NEGLIGENCE ("JOHN DOE" 

DEFENDANTS)/CIVIL PROCEDURE (LATE 
MOTION TO AMEND COMPLAINT TO 

SUBSTITUTE NAMED DEFENDANTS FOR 
"JOHN DOES")/JOHN DOE DEFENDANTS 

(MOTION TO AMEND COMPLAINT TO 
SUBSTITUTE NAMED DEFENDANTS) 

  
Criteria for Amending a Complaint to Replace "John 

Does" with Named Defendants Explained 
  
Plaintiff alleged he was injured when tackled by police 
officers. The officers were named in the complaint as 
"john does." After the statute of limitations had run, 
plaintiff sought to amend the complaint to name the 
officers involved. The Second Department determined 
the motion was properly denied because plaintiff did not 
exercise due diligence in discovering the officers' 
names: 
  

In order to employ the procedural "Jane Doe" or 
"John Doe" mechanism made available by CPLR 
1024, a plaintiff must show that he or she made 
timely efforts to identify the correct party before 
the statute of limitations expired ... . "[W]hen an 
originally-named defendant and an unknown Jane 
Doe' [or John Doe'] party are united in interest, 
i.e. employer and employee, the later-identified 
party may, in some instances, be added to the 
suit after the statute of limitations has expired 
pursuant to the relation-back' doctrine of CPLR 
203(f), based upon postlimitations disclosure of 
the unknown party's identity" ... . The moving 
party seeking to apply the relation-back doctrine 
to a later-identified "Jane Doe" or "John Doe" 
defendant has the burden, inter alia, of 
establishing that diligent efforts were made to 
ascertain the unknown party's identity prior to the 
expiration of the statute of limitations ... . 

  
Here, the plaintiffs failed to establish that they 
exercised due diligence to discover the identity of 
the John Doe defendants prior to the expiration of 
the statute of limitations. There is no indication in 
the record that the plaintiffs engaged in any pre-
action disclosure or made any Freedom of 
Information Law requests ... . Moreover, there is 
no indication that the plaintiffs sought assistance 
from either the Criminal Court or the Supreme 
Court to learn the identities of the individual 
officers before the statute of limitations had run 
... . Although the plaintiffs maintain that, due to a 
pending investigation by the NYPD's Internal 
Affairs Bureau, they did not learn the identities of 
the subject officers until the injured plaintiff's 
criminal trial, the plaintiffs' submissions failed to 
show that they diligently sought to gain access to 
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the records contained in the file for the criminal 
proceeding prior to the expiration of the statute of 
limitations. Holmes v City of New York, 2015 NY 
Slip Op 07819, 2nd Dept 10-28-15 

  
 

NEGLIGENCE (NEGLIGENT SUPERVISION 
OF STUDENTS)/NEGLIGENT SUPERVISION 

(STUDENTS)/EDUCATION-SCHOOL LAW 
(NEGLIGENT SUPERVISION OF STUDENTS) 

  
School District Failed to Demonstrate It Did Not 
Have Actual or Constructive Notice of Student's 

Potential to Harm Other Students 
  
The Second Department, over a dissent, determined the 
school district's motion for summary judgment was 
properly denied. The district failed to demonstrate it did 
not have actual or constructive notice of a student's 
potential for harming other students: 
  

"Schools are under a duty to adequately 
supervise the students in their charge and they 
will be held liable for foreseeable injuries 
proximately related to the absence of adequate 
supervision" ... . "An injury caused by the 
impulsive, unanticipated act of a fellow student 
ordinarily will not give rise to a finding of 
negligence absent proof of prior conduct that 
would have put a reasonable person on notice to 
protect against the injury-causing act" ... . 

  
* * * [The school district's] submissions failed to 
eliminate all triable issues of fact as to whether 
the School District had actual or constructive 
notice of the fellow student's potential for causing 
harm, and whether, under the circumstances, the 
School District provided adequate supervision 
during the field trip ... . Lennon v Cornwall Cent. 
School Dist., 2015 NY Slip Op 07628,, 2nd Dept 
10-21-15 

 
 

NEGLIGENCE (PARENTS NOT LIABLE FOR 
ASSAULT BY INTOXICATED GUEST AT 

PARTY HOSTED BY 
DAUGHTER)/INTOXICATED GUEST, 

INJURIES CAUSED BY (PARENTS NOT 
LIABLE FOR ASSAULT AT PARTY HOSTED 

BY DAUGHTER) 
  

Criteria for Property Owner's Liability for an Assault 
by an Intoxicated Guest Explained 

  
The Second Department noted that the owners of 
property were not liable for injuries stemming an assault 

by an intoxicated guest at a party hosted by the property 
owners' daughter.  The property owners demonstrated 
they were out of town when the party was held and did 
not know their daughter held such parties: 
  

Under a theory of common-law negligence, a 
landowner may have responsibility for injuries 
caused by an intoxicated guest ..., although 
liability may be imposed only for injuries that 
occurred on a defendant's property, or in an area 
under the defendant's control, where the 
defendant had the opportunity to supervise the 
intoxicated guest and was reasonably aware of 
the need for such control ... . "Without the 
requisite awareness [of the risk or threat], there is 
no duty" ... . 

  
Here, the appellants established their prima facie 
entitlement to judgment as a matter of law 
dismissing the cause of action alleging common-
law negligence insofar as asserted against them. 
The evidence submitted in support of the 
appellants' motion demonstrated that they were 
out of town when the party took place at their 
home, that they had not authorized their daughter 
Monica to have a party, and that they were 
unaware of its occurrence. Moreover, the 
evidence demonstrated that they had no 
knowledge that, prior to the subject party, their 
daughter had thrown any parties while they were 
out of town at which individuals under the age of 
21 were drinking alcohol. Thus, the appellants 
had no opportunity to control [the 
assailant's] conduct, nor were they aware of the 
necessity therefor, both of which are prerequisites 
to imposing liability upon a landowner in these 
circumstances ... . Heyman v Harooni, 2015 NY 
Slip Op 07818, 2nd Dept 10-28-15 

 
 

NEGLIGENCE (POLICE 
PROTECTION)/MUNICIPAL LAW (LIABILITY 

OF POLICE RE: DUTY TO 
PROTECT)/SPECIAL RELATIONSHIP 

(GOVERNMENT 
LIABILITY)/GOVERNMENTAL IMMUNITY 

(POLICE PROTECTION)/POLICE 
PROTECTION (GOVERNMENTAL 

IMMUNITY) 
  

No "Special Relationship" Between Plaintiff and City, 
City Not Liable for Shooting of the Plaintiff by a 
Civilian as Police Were Leaving the Scene of a 

Disturbance 
  
The Second Department determined the city was 
properly granted summary judgment in an action by the 
victim of a (civilian) shooting. Plaintiff was involved in 
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some sort of an altercation. The police arrived and 
ordered the group to disperse. As the police were 
leaving, plaintiff was shot in the back. The court 
explained that the city could not be held liable for 
performance of a governmental function (police 
protection) unless there was a "special duty" owed 
plaintiff. No "special duty" was demonstrated here: 
  

"Liability for a claim that a municipality negligently 
exercised a governmental function turns upon the 
existence of a special duty to the injured person, 
in contrast to a general duty owed to the public'" 
... . The provision of police protection is a "classic" 
governmental function, and a municipality's 
general duty to furnish police protection "does not 
create a duty of care running to a specific 
individual sufficient to support a negligence claim, 
unless the facts demonstrate that a special duty 
was created" ... . A special duty—"a duty to 
exercise reasonable care toward the plaintiff"—is 
"born of a special relationship between the 
plaintiff and the governmental entity" ... . As 
relevant here, a special relationship can be 
formed when the following elements are present: 
"(1) an assumption by the municipality, through 
promises or actions, of an affirmative duty to act 
on behalf of the party who was injured; (2) 
knowledge on the part of the municipality's agents 
that inaction could lead to harm; (3) some form of 
direct contact between the municipality's agents 
and the injured party; and (4) that party's 
justifiable reliance on the municipality's affirmative 
undertaking" ... . 

  
Here, the City defendants established their prima 
facie entitlement to judgment as a matter of law 
by demonstrating that no special relationship was 
created through the voluntary assumption of a 
duty to the injured plaintiff, either individually or as 
a member of a specific class ... . Even if there had 
been a duty here, the evidence submitted by the 
City defendants established that the injured 
plaintiff did not justifiably rely upon an affirmative 
undertaking by the City defendants ... . Moore v 
City of New York, 2015 NY Slip Op 07249, 2nd 
Dept 10-7-15 

 
 
 
 
 
 
 
 
 
 
 
 

 
NEGLIGENCE (PROXIMATE CAUSE, 

PLAINTIFF'S NEGLIGENCE WAS 
SUPERSEDING CAUSE AS A MATTER OF 
LAW)/PROXIMATE CAUSE (PLAINTIFF'S 

NEGLIGENCE WAS SUPERSEDING CAUSE 
AS A MATTER OF LAW) 

  
Plaintiff's Own Negligence Broke Any Causal Chain 

Between Defendant's Negligence and Plaintiff's 
Injury 

  
The Second Department determined that, under the 
facts, proximate cause could be determined as a matter 
of law and plaintiff's negligence was the superseding 
cause of his injury. When plaintiff was unable to access 
second floor offices defendant suggested that plaintiff go 
to the third floor and drop down to the second floor 
balcony. Plaintiff was injured doing so. The court held 
that plaintiff's own negligence broke any causal chain 
between the defendant's negligence and the injury: 
  

"Generally, it is for the trier of fact to determine 
the issue of proximate cause" ... . "However, the 
issue of proximate cause may be decided as a 
matter of law where only one conclusion may be 
drawn from the established facts" ... . 

  
Here, the evidence submitted by the 
... defendants in support of their motion 
established, prima facie, that the sole proximate 
cause of the accident was the injured plaintiff's 
negligence in dropping himself down from the 
third floor balcony to the terrace on the second 
floor. Even assuming the truth of the plaintiffs' 
allegations that the ... defendants were negligent 
and that [a defendant] suggested that the injured 
plaintiff try to gain entry to the second floor offices 
by climbing down from the third floor balcony, the 
injured plaintiff's reckless act of dropping down 
from a balcony to a terrace on the floor below 
broke any causal chain stemming from the Han 
defendants' alleged negligence, and was itself the 
superseding cause of the injured plaintiff's harm 
... . Sang Woon Lee v Il Mook Choi, 2015 NY 
Slip Op 07829, 2nd Dept 10-28-15 
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NEGLIGENCE (NOTICE OF CLAIM, 
AMENDMENT OF)/MUNICIPAL LAW 

(AMENDMENT OF NOTICE OF 
CLAIM)/NOTICE OF CLAIM 

(AMENDMENT)/CIVIL PROCEDURE 
(COURT'S DISCRETION TO CONSIDER A 

MOTION UNDER A STATUTE NOT INVOKED 
BY THE MOVING PARTY) 

  
Criteria for Amendment of a Notice of Claim 

Explained 
  
The First Department determined Supreme Court should 
have granted plaintiff's motion to amend the notice of 
claim to include mention of a defective handrail, despite 
plaintiff's failure to invoke the proper statutory authority 
(General Municipla Law 50-e(5)). The court explained 
the criteria for an amendment: 
  

Under GML § 50-e(5), a notice of claim may be 
amended within one year and ninety days of an 
accident to include new theories of liability ... . 
Plaintiff's cross motion was made eleven months 
after the accident, well within the one-year-and-
ninety- day limitation period. 

  
In determining whether an application for leave to 
serve a late notice of claim should be granted, a 
court shall consider "whether the public 
corporation . . . acquired actual knowledge of the 
essential facts constituting the claim within the 
time specified in subdivision one . . . or within a 
reasonable time thereafter" (GML § 50-e[5]). The 
court shall also consider "all other relevant facts 
and circumstances," including whether the delay 
"substantially prejudiced the public corporation in 
maintaining its defense on the merits" (id.). 

  
"In determining whether the city was prejudiced 
by any mistake, omission, irregularity or defect in 
the notice [of claim], the court may look to 
evidence adduced at a section 50-h hearing, and 
to such other evidence as is properly before the 
court'" ... . * * * 
  
We have previously held that prejudice will not be 
presumed ... . Moreover, "[i]t may not be shown 
without evidence of an attempt to investigate the 
accident" ... . Given defendant's actual knowledge 
of the facts constituting the claim within a 
reasonable time after the accident, and the lack of 
evidence of an attempt to conduct an 
investigation either before or after it obtained 
knowledge of the issue concerning the handrail in 
this accident ..., "conclusory assertions of 
prejudice, based solely on the delay in serving the 
notice of claim, are insufficient" ... . Thomas v 

New York City Hous. Auth., 2015 NY Slip Op 
07328, 1st Dept 10-8-15 
  

 
NEGLIGENCE (LEAD PAINT 
EXPOSURE)/LEAD PAINT 

EXPOSURE/LANDLORD-TENANT (LEAD 
PAINT EXPOSURE)/PREMISES LIABILITY 

(LEAD PAINT EXPOSURE) 
  

Criteria for Lead-Paint-Exposure Cause of Action 
Described 

  
In finding plaintiff had raised a question of fact whether 
one of the defendant landlords was aware of peeling 
lead paint in the apartment (because of alleged 
complaints about it), the Fourth Department explained 
the elements of a lead-paint-exposure cause of action: 
  

" To establish that a landlord is liable for a lead-
paint condition, a plaintiff must demonstrate that 
the landlord had actual or constructive notice of, 
and a reasonable opportunity to remedy, the 
hazardous condition,' " and failed to do so ... . 
Thus, to meet their burden on their motions for 
summary judgment with respect to the premises 
liability causes of action, defendants were 
required to establish that they "had no actual or 
constructive notice of the hazardous lead paint 
condition prior to an inspection conducted by the 
[Oswego] County Department of Health" (...see 
generally Chapman v Silber, 97 NY2d 9, 15). 
... "[T]he factors set forth in Chapman . . . remain 
the bases for determining whether a landlord 
knew or should have known of the existence of a 
hazardous lead paint condition and thus may be 
held liable in a lead paint case"... . Kimball v 
Normandeau, 2015 NY Slip Op 07357, 4th Dept 
10-8-15 
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NEGLIGENCE (SEXUAL ABUSE OF 
STUDENT BY TEACHER)/NEGLIGENT 
SUPERVISION (SEXUAL ABUSE OF 

STUDENT BY TEACHER)/NEGLIGENT 
RETENTION (SEXUAL ABUSE OF STUDENT 
BY TEACHER)/EDUCATION-SCHOOL LAW 

(SEXUAL ABUSE OF STUDENT BY 
TEACHER)/EMPLOYMENT LAW (SEXUAL 

ABUSE OF STUDENT BY 
TEACHER)/RESPONDEAT SUPERIOR 

(SEXUAL ABUSE OF STUDENT BY 
TEACHER) 

  
Negligent Supervision and Retention and 

Respondeat Superior Causes of Action Against City 
Department of Education (DOE) Should Not Have 

Been Dismissed---Complaint Alleged Sexual Abuse 
of Student By Teacher 

  
The Second Department determined the causes of 
action against the City of New York Department of 
Education (DOE) alleging negligent supervision and 
retention of a teacher, as well as liability based upon 
respondeat superior, should not have been dismissed. 
The complaint alleged the sexual abuse of a student by 
a teacher, Watts, over the course of two years. The DOE 
failed to demonstrate it did not have actual or 
constructive notice of the teacher's propensity for sexual 
abuse. Although the respondeat superior theory did not 
apply to the teacher (who acted outside the scope of 
employment) other employees, who were acting within 
the scope of employment, may have been negligent: 
  

"Schools have a duty to adequately supervise the 
students in their care, and may be held liable for 
foreseeable injuries proximately related to the 
absence of adequate supervision" ... . "The 
standard for determining whether the school has 
breached its duty is to compare the school's 
supervision and protection to that of a parent of 
ordinary prudence placed in the same situation 
and armed with the same information" ... . "Where 
the complaint alleges negligent supervision due to 
injuries related to an individual's intentional acts, 
the plaintiff generally must demonstrate that the 
school knew or should have known of the 
individual's propensity to engage in such conduct, 
such that the individual's acts could be anticipated 
or were foreseeable" ... . "Actual or constructive 
notice to the school of prior similar conduct 
generally is required" ... . Similarly, in order to 
establish a cause of action based on negligent 
retention of an employee, "it must be shown that 
the employer knew or should have known of the 
employee's propensity for the conduct which 
caused the injury" ... . 

  

Here, the moving defendants failed to establish, 
prima facie, that the DOE had no specific 
knowledge or notice of Watts' propensity to 
engage in the misconduct alleged in the complaint 
... . * * * 
  
The Supreme Court also should have denied that 
branch of the moving defendants' motion which 
was for summary judgment dismissing the cause 
of action alleging liability based upon a theory of 
respondeat superior insofar as asserted against 
the DOE. "Under the doctrine of respondeat 
superior, an employer may be vicariously liable 
for the tortious acts of its employees only if those 
acts were committed in furtherance of the 
employer's business and within the scope of 
employment" ... . Here, the DOE may not be held 
liable under a theory of respondeat superior for 
the alleged misconduct committed by Watts, as it 
is undisputed that those acts were not committed 
in furtherance of the DOE's business and within 
the scope of Watts' employment ... . However, as 
the plaintiffs correctly contend, the complaint 
adequately alleged that other employees of the 
DOE were negligent in the performance of their 
respective duties, and that such negligence 
constituted a proximate cause of the infant 
plaintiff's injuries. In this regard, the moving 
defendants failed to establish, prima facie, that 
these other employees were not acting within the 
scope of their employment ..., that they were not 
negligent, or that any such negligence was not a 
proximate cause of the alleged injuries ... 
. Nevaeh T. v City of New York, 2015 NY Slip 
Op 07642, 2nd Dept 10-21-15 

  

 
NEGLIGENCE (SNOW AND ICE, 

DEFENDANT FAILED TO DEMONSTRATE IT 
DID NOT CREATE OR EXACERBATE THE 

CONDITION)/SLIP AND FALL (DEFENDANT 
FAILED TO DEMONSTRATE IT DID NOT 

CREATE OR EXACERBATE THE 
CONDITION) 

  
To Prevail on a Motion For Summary Judgment, 

Lessee Must Show Both (1) the Absence of a Statute 
or Ordinance Imposing Tort Liability for Failure to 
Remove Ice and Snow from a Sidewalk and (2) the 
Lessee Did Not Create or Exacerbate the Condition 

by Its Snow Removal Efforts 
  
The Second Department noted that defendant-lessee's 
motion for summary judgment in a sidewalk slip and fall 
case was properly denied. Although the lessee (Valley) 
demonstrated no statute or ordinance imposed a duty to 
remove snow and ice from the sidewalk, it did not 
demonstrate that it was free from negligence by showing 
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it did not create or exacerbate the condition with snow 
removal efforts: 
  

The owner or lessee of property abutting a public 
sidewalk is under no duty to remove ice and snow 
that naturally accumulates upon the sidewalk 
unless a statute or ordinance specifically imposes 
tort liability for failing to do so'" ... . "In the 
absence of a statute or ordinance imposing tort 
liability on the lessee, it can be held liable only if 
it, or someone on its behalf, undertook snow and 
ice removal efforts which made the naturally-
occurring conditions more hazardous" ... .  
  
... Valley, as lessee, established that no statute or 
ordinance imposed tort liability on it. However 
... Valley failed to make a prima facie showing 
that it was free from negligence. Valley did not 
show that it made no efforts to clear the sidewalk 
on the date of the injured plaintiff's accident or 
that any snow and ice removal efforts undertaken 
by it, or by persons on its behalf, did not 
exacerbate the hazardous condition which 
allegedly caused the injured plaintiff to fall ... 
. Bleich v Metropolitan Mgt., LLC, 2015 NY Slip 
Op 07808, 2nd Dept 10-28-15 

 
 

NEGLIGENCE (SCHOOL DISTRICT OWES 
NO SPECIAL DUTY TO ADULT 

EMPLOYEE)/MUNICIPAL LAW (SCHOOL 
DISTRICT OWES NO SPECIAL DUTY TO 

ADULT EMPLOYEE)/EDUCATION-SCHOOL 
LAW (SCHOOL DISTRICT OWES NO 

SPECIAL DUTY TO ADULT EMPLOYEE) 
  

No Special Duty Owed by School District to Adult 
Employees 

  
The Second Department affirmed the grant of summary 
judgment to defendant school district in a suit brought by 
a school bus driver injured by a student. Although the 
district owes a special duty to students, no such duty is 
owed to adult employees: 
  

"Liability for a claim that a municipality negligently 
exercised a governmental function turns upon the 
existence of a special duty to the injured person, 
in contrast to a general duty owed to the public'" 
... . While a school district owes a special duty to 
its students to adequately supervise them to 
prevent foreseeable injuries to fellow students, 
that duty does not extend to adults ... . Here, the 
defendant demonstrated its prima facie 
entitlement to judgment as a matter of law by 
establishing that it did not owe the injured plaintiff 
a special duty ... . Guerrieri v New York City 

Dept./Bd. of Educ., 2015 NY Slip Op 07816, 
2nd Dept 10-28-15 

 
 

NEGLIGENCE (TEACHER INJURED BY 
STUDENT)/EDUCATION-SCHOOL LAW 

(TEACHER INJURED BY 
STUDENT)/MUNICIPAL LAW (DUTY OWED 

TO TEACHER INJURED BY 
STUDENT)/GOVERNMENTAL IMMUNITY 
(DUTY OWED TO TEACHER INJURED BY 

STUDENT) 
  

No "Special Relationship" Between School District 
and Teacher Injured by Student 

  
The Second Department determined the absence of a 
special relationship between the city/school district and a 
teacher injured by a student required dismissal of the 
teacher's action. Although a special relationship exists 
between a school district and the minor students, a 
special relationship exists between a school district and 
a teacher only in limited circumstances: 
  

A school district may not be held liable for the 
negligent performance of its governmental 
function of supervising children in its charge, at 
least in the absence of a special duty to the 
person injured ... . Although a school district owes 
a special duty to its minor students, that duty does 
not extend to teachers, administrators, or other 
adults on or off school premises ... . 

  
With regard to teachers, administrators, or other 
adults on or off school premises, a special 
relationship with a municipal defendant can be 
formed in three ways: " (1) when the municipality 
violates a statutory duty enacted for the benefit of 
a particular class of persons; (2) when it 
voluntarily assumes a duty that generates 
justifiable reliance by the person who benefits 
from the duty; or (3) when the municipality 
assumes positive direction and control in the face 
of a known, blatant and dangerous safety 
violation'" ... . 

  
Here, as the Supreme Court correctly concluded, 
the school defendants established, prima facie, 
that they did not owe the plaintiff a special duty... 
. Brumer v City of New York, 2015 NY Slip Op 
07611, 2nd Dept 10-21-15 
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NEGLIGENCE (TRACKED-IN RAIN ON 
FLOOR)/WATER ON FLOOR, TRACKED-IN 

RAIN (NEGLIGENCE) 
  

Property Owner Not Liable for Tracked-In Rain 
  
In finding the grant of summary judgment to defendant 
was proper, the Second Department explained a 
property owner's liability for tracked-in rain water: 
  

In a slip-and-fall case, a defendant moving for 
summary judgment has the burden of 
demonstrating, prima facie, that it did not create 
the alleged dangerous condition or have actual or 
constructive notice of its existence for a sufficient 
length of time to discover and remedy it ... . A 
general awareness that water might be tracked 
into a building when it rains is insufficient to 
impute, to a defendant, constructive notice of the 
particular dangerous condition ... . Moreover, a 
property owner is "not required to cover all of its 
floors with mats, nor to continuously mop up all 
moisture resulting from tracked-in rain" ... . 

  
Here, the defendant established its prima facie 
entitlement to judgment as a matter of law by 
presenting evidence that it did not create or have 
actual or constructive notice of the alleged 
dangerous condition. In opposition, the plaintiff 
failed to raise a triable issue of fact. Grib v New 
York City Hous. Auth., 2015 NY Slip Op 07472, 
2nd Dept 10-14-15 
  
  

In support of similar findings in another case, the Second 
Department explained: 
  

While a "defendant [is] not required to cover all of 
its floors with mats, nor to continuously mop up all 
moisture resulting from tracked-in rain" ..., a 
defendant may be held liable for an injury 
proximately caused by a dangerous condition 
created by water, snow, or ice tracked into a 
building if it either created the hazardous 
condition, or had actual or constructive notice of 
the condition and a reasonable time to undertake 
remedial action ... . 

  
Here, in support of their motion, the defendants 
submitted evidence sufficient to demonstrate, 
prima facie, that they did not create the alleged 
hazardous condition or have actual or 
constructive notice of it ... . In opposition, the 
plaintiff failed to raise a triable issue of fact. "A 
general awareness that water might be tracked 
into a building when it rains is insufficient to 
impute to the defendants constructive notice of 
the particular dangerous condition"... . Murray v 

Banco Popular, 2015 NY Slip Op 07482, 2nd 
Dept 10-14-15 

 
 

REAL ESTATE 
 

REAL ESTATE (UNCONDITIONAL 
ATTORNEY APPROVAL NEVER 

PROVIDED)/CONTRACT LAW (REAL 
ESTATE, UNCONDITIONAL ATTORNEY 

APPROVAL NEVER PROVIDED) 
  

The Absence of Plaintiff's (Buyer's) Attorney's 
Explicit Unconditional Approval of the Purchase 

Contract Invalidated the Contract, Despite Plaintiff's 
Desire to Go Through with the Purchase 

  
The Fourth Department, reversing Supreme Court, 
determined that an explicit (not implied) unconditional 
attorney approval of a real estate contract is a necessary 
pre-requisite for a valid contract. Here plaintiff's attorney 
had approved the contract on the condition that an 
environmental warranty be provided by the sellers, a 
condition which was never met or explicitly waived. 
Despite plaintiff's desire to go through with the purchase, 
defendant-sellers' attorney correctly determined there 
was no valid contract of sale because plaintiff's attorney 
never explicitly unconditionally approved it: 
  

As the Court of Appeals has stated, "[c]larity and 
predictability are particularly important" in the area 
of law dealing with attorney approval of real 
estate contracts ... . Here, we conclude that, 
although plaintiff could have unilaterally waived 
the environmental conditions that [his 
attorney] placed on his approval of the contract 
inasmuch as those conditions benefitted only him 
..., neither [of plaintiff's attorneys] clearly and 
unequivocally did so. Thus, the contract was 
never unconditionally approved by plaintiff's 
attorneys. * * * 
"[C]onsiderations of clarity, predictability, and 
professional responsibility weigh against reading 
an implied limitation into the attorney approval 
contingency" ... . If [plaintiff's attorney] intended to 
waive the conditions placed ... on ... approval of 
the contract, he should have done so expressly 
and not left anything for inference, or he should 
have stated that he, as plaintiff's counsel, 
unconditionally approved the contract as 
proposed by defendants. Because he failed to do 
so, we conclude that there was not a valid 
contract between the parties and that the court 
erred in directing defendants to sell the property 
to plaintiffs. Pohlman v Madia, 2015 NY Slip Op 
07379, 4th Dept 10-9-15 
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REAL PROPERTY 
 

REAL PROPERTY (FORGED DEED)/DEEDS 
(FORGED)/STATUTE OF LIMITATIONS 
(DOES NOT APPLY TO FORGED DEED 

WHICH IS VOID AB INITIO)/CIVIL 
PROCEDURE (COLLATERAL 

ESTOPPEL)/COLLATERAL ESTOPPEL 
(DISMISSAL OF CRIMINAL ACTION DOES 

NOT PRECLUDE CIVIL ACTION) 
  

Dismissal of Criminal Case Did Not Collaterally 
Estop Civil Case Based Upon the Same Forged-Deed 
Allegation/No Statute of Limitations Applies to Case 

Based Upon Forged-Deed Allegation 
  
In an action based upon the allegation the signature on a 
deed was forged, the Third Department determined no 
statute of limitations applies to forged deeds which are 
void ab initio and the dismissal of a Spanish criminal 
case based upon the forged-deed allegation did not 
collaterally estop the New York civil action: 
  

We agree with plaintiffs that they are not 
collaterally estopped from maintaining this action. 
It is well established that "dismissal of a criminal 
charge . . . does not generally constitute collateral 
estoppel in relation to a civil action because of the 
difference in the burden of proof to establish the 
factual issues" ... . Indeed, the Spanish court 
dismissed the Spanish criminal action "without 
prejudice," expressly permitting the matter to "be 
referred to civil jurisdiction." Inasmuch as this 
dismissal of the Spanish criminal action did not 
conclusively establish whether the signature was 
forged, and did not preclude plaintiffs from 
commencing a similar civil action, defendants 
have failed to satisfy their burden of proving "that 
this identical issue was necessarily decided in the 
[prior action] and is conclusive in the [present] 
action" ... . 

  
Nor should plaintiffs' action have been deemed 
time-barred by the statute of limitations. While the 
limitations period for a cause of action sounding in 
fraud is the greater of six years after the cause of 
action accrued or two years after it could have 
been discovered with reasonable diligence (see 
CPLR 213 [8]), the Court of Appeals has recently 
held that this period does not apply when the 
particular species of fraud alleged is the forgery of 
a deed. The Court found that, unlike other fraud-
based causes of action, "a claim against a forged 
deed is not subject to a statute of limitations 
defense" because of "the clarity of our law that a 
forged deed is void ab initio, and that it is a 
document without legal capacity to have any 

effect on ownership rights" ... . Mazo v 
Mazo, 2015 NY Slip Op 07721, 3rd Dept 10-22-
15 

 
 

REAL PROPERTY (OWNERSHIP TO 
CENTERLINE OF ABUTTING ROADWAY) 

  
Question of Fact Whether Abutting Landowners 
Owned to the Centerline of the Roadway Bed, 

Relevant Law Explained 
  
Reversing Supreme Court, the Second Department 
determined there was a question of fact whether abutting 
landowners owned to the centerline of a roadway bed, or 
whether defendants had acquired title to the roadway 
bed. The court explained the relevant analytical criteria: 
  

" [W]hen an owner of property sells a lot with 
reference to a map, and the map shows that the 
lot abuts upon a street, the conveyance 
presumptively conveys fee ownership to the 
center of the street on which the lot abuts, subject 
to the rights of other lot owners and their invitees 
to use the entire area of the street for highway 
purposes'" ... . 

  
"The presumption is not, however, inflexible and 
will yield to a showing in the deed of a contrary 
intent to exclude from the grant the bed of the 
street" ... . Indeed, the presumption can be 
rebutted " by determining the intent of the parties 
gathered from the description of the premises 
[conveyed] read in connection with the other parts 
of the deed, and by reference to the situation of 
the lands and the condition and relation of the 
parties to those lands and other lands in the 
vicinity'" ... . Thus, the presumption can be 
rebutted by a showing in the deed of a contrary 
intent to exclude from the grant the bed of the 
street ... . Stanley Acker Family L.P. v DePaulis 
Enters. V, Ltd., 2015 NY Slip Op 07259, 2nd 
Dept 10-7-15 
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REAL PROPERTY TAX LAW 
 

REAL PROPERTY TAX LAW (ASSESSMENT 
OF LAND VALUE)/ASSESSMENT OF LAND 
VALUE (REAL PROPERTY TAX LAW)/TAX 

CERTIORARI PROCEEDING (ASSESSMENT 
OF LAND VALUE) 

  
Criteria for Determining If Land Is Overvalued 

Explained 

  
In finding that petitioner did not meet its burden of 
demonstrating the tax assessor overvalued 
petitioner's land, the Second Department explained the 
analytical criteria: 
  

"In an RPTL article 7 tax certiorari proceeding, a 
rebuttable presumption of validity attaches to the 
valuation of property made by the taxing authority. 
Consequently, a taxpayer challenging the 
accuracy of an assessment bears the initial 
burden of coming forward with substantial 
evidence that the property was overvalued by the 
assessor. In the context of tax assessment cases, 
. . . the substantial evidence standard requires the 
taxpayer to demonstrate the existence of a valid 
and credible dispute regarding valuation. If the 
taxpayer satisfies this threshold burden, the 
presumption disappears and the court must weigh 
the entire record, including evidence of claimed 
deficiencies in the assessment, to determine 
whether petitioner has established by a 
preponderance of the evidence that its property 
has been overvalued" ... . 

  
Here, while the petitioner's submissions were 
sufficient to demonstrate a "valid and credible 
dispute regarding valuation" of the properties in 
the relevant years ..., they were insufficient to 
meet the petitioner's burden to show that the 
properties were overvalued by the 
respondent. Matter of Peaceful Val. Land 
Stewardship, LLC v Johnson, 2015 NY Slip Op 
07846, 2nd Dept 10-28-15 
  
 
 
 
 
 
 
 
 
 
 
 

 

RETIREMENT AND SOCIAL 
SECURITY LAW 

 
 

RETIREMENT AND SOCIAL SECURITY LAW 
(SLIP AND FALL NOT AN 

ACCIDENT)/DISABILITY BENEFITS 
(RETIREMENT AND SOCIAL SECURITY 

LAW, SLIP AND FALL NOT AN ACCIDENT) 
  

Slip and Fall on Ice Not an "Accident" Within 
Meaning of Retirement and Social Security Law 

  
  
The Third Department confirmed the comptroller's 
finding that petitioner, who worked for a town public 
safety department, was not entitled to enhanced 
disability benefits based upon a slip and fall on ice.  The 
incident did not constitute an "accident" within the 
meaning of the Retirement and Social Security Law: 
  

As defined for purposes of the Retirement and 
Social Security Law, an unexpected and 
unfortunate incident does not constitute an 
accident, so as to support an award of benefits, 
"where the injury results from an expected or 
foreseeable event arising during the performance 
of routine employment duties'" ... . Significantly, 
the burden is on the party seeking benefits to 
establish that the incident causing his or her injury 
was an accident ... . 

  
Here, petitioner testified that the night before the 
incident there was an ice storm, and he left for 
work early the following morning to allow him time 
to navigate the icy road conditions. He stated that 
he spoke to his supervisor while en route and 
arrived in the parking lot about 10 minutes prior to 
his regularly scheduled shift. As he exited his 
vehicle, he took a few steps and then slipped and 
fell in the parking lot. While he was on the ground, 
he saw that he was lying on ice, and water was 
running down the middle. Based upon petitioner's 
testimony describing the occurrence and his 
awareness of the hazardous conditions created 
by the ice storm, he should have reasonably 
anticipated that the parking lot would be slippery 
when he exited his vehicle. Accordingly, as the 
precipitating event was entirely foreseeable, 
substantial evidence supports the Comptroller's 
finding that the incident did not constitute an 
accident within the meaning of the Retirement 
and Social Security Law and, thus, that petitioner 
was not entitled to enhanced benefits... . Matter 
of Begley v DiNapoli, 2015 NY Slip Op 07323, 
3rd Dept 10-8-15 
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RETIREMENT AND SOCIAL SECURITY LAW 
(PERFORMANCE OF DUTY DISABILITY, 
CORRECTIONS OFFICERS)/DISABILITY 
(PERFORMANCE OF DUTY DISABILITY, 

CORRECTIONS OFFICERS)/CORRECTIONS 
OFFICERS (PERFORMANCE OF DUTY 

DISABILITY) 
  

Corrections Officer Not Entitled to Performance of 
Duty Disability Benefits Based Upon Injury 

Stemming from Aiding an Inmate Who Was Having a 
Seizure 

  
The Third Department determined a corrections officer 
was not entitled to "performance of duty" disability 
benefits based upon injury aiding an inmate who had a 
seizure. The court found that the "performance of duty" 
disability provision pertained only to injury caused by a 
violent inmate: 
  

Retirement and Social Security Law § 507-b (a) 
provides for performance of duty disability 
retirement benefits to correction officers employed 
by the Department of Corrections and Community 
Supervision who are unable to perform their job 
duties "as the natural and proximate result of an 
injury, sustained in the performance or discharge 
of [their] duties by, or as a natural and proximate 
result of, an act of an inmate." The statute does 
not specifically define an "act of an inmate." The 
legislative history, however, reveals that "the 
statute was clearly intended to compensate 
correction officers who, because of the risks 
created by their 'daily contact with certain persons 
who are dangerous [and] profoundly antisocial' . . 
. become permanently disabled" ... . In 
accordance with this intent, courts have construed 
the language to require that the injuries be 
caused by direct interaction with an inmate in 
order to qualify for benefits under the statute ... . 

  
Petitioner contends that she had direct interaction 
with the inmate while she was lowering him to the 
floor during his seizure. However, in analogous 
circumstances where a correction officer was 
injured while assisting an incapacitated inmate 
during a medical emergency, we held that the 
"inmate was not engaged in any act that was a 
proximate cause of petitioner's. . . injury" (Matter 
of Esposito v Hevesi, 30 AD3d 667, 668 [2006]). 
Given the absence of any affirmative act on the 
part of the inmate here, we perceive no 
meaningful distinction to be drawn between this 
case and Matter of Esposito v Hevesi (supra) ... 
. Matter of Laurino v DiNapoli, 2015 NY Slip Op 
07327, 3rd Dept 10-8-15 

  

RIGHT TO BEAR ARMS 
 

 
RIGHT TO BEAR ARMS 

(CONSTITUTIONALITY OF SAFE ACT 
RESTRICTIONS ON OWNERSHIP OF 

FIREARMS)/FIREARMS 
(CONSTITUTIONALITY OF SAFE 

ACT RESTRICTIONS ON OWNERSHIP OF 
FIREARMS)/CONSTITUTIONAL LAW (SAFE 
ACT RESTRICTIONS ON OWNERSHIP OF 

FIREARMS)/SAFE ACT 
(CONSTITUTIONALITY OF RESTRICTIONS 

ON OWNERSHIP OF FIREARMS) 
  

SAFE Act Restrictions on Ownership of Assault 
Rifles and Ammunition Feeding Devices 

Constitutional 
  
The Third Department, in a full-fledged opinion by 
Justice Devine, determined that the restrictions on 
ownership of assault rifles and ammunition feeding 
devices in the "SAFE Act" furthered the substantial, 
compelling, governmental interests in public safety and 
crime prevention and, therefore, are constitutional: 
  

We will accept, for purposes of discussion, that 
the SAFE Act substantially burdens the right to 
keep and bear arms so as to subject it to Second 
Amendment scrutiny ... . We will also assume, 
although it is debatable, that the weapons and 
feeding devices addressed by the SAFE Act are 
not the type of dangerous and exotic weaponry 
that merit no Second Amendment protection ... . 
The question accordingly becomes whether the 
challenged provisions survive intermediate 
scrutiny, namely, whether they "bear[] a 
substantial relationship to the achievement of an 
important governmental objective" ... . 

  
With regard to the objective pursued, "New York 
has substantial, indeed compelling, governmental 
interests in public safety and crime prevention" 
... . [Plaintiffs] provided no proof to call the well-
established premise behind the challenged 
provisions into question, namely, that the 
governmental interest in public safety is 
substantially furthered by reducing access to 
weapons designed to quickly fire significant 
amounts of ammunition and the ammunition 
feeding devices required to hold that ammunition 
... . Thus, we agree with Supreme Court that "[t]he 
core prohibitions . . . of assault weapons and 
large-capacity magazines [contained in the SAFE 
Act] do not violate the Second Amendment"... 
. Schulz v State of New York Exec., Andrew 
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Cuomo, Governor, 2015 NY Slip Op 07728, 3rd 
Dept 10-22-15 

  
 
 

SEPULCHER, RIGHT OF 
 
 

SEPULCHER, RIGHT OF (DONATE LIFE 
REGISTRY)/NEGLIGENCE (RIGHT OF 

SEPULCHER, GOVERNMENTAL 
IMMUNITY)/GOVERNMENTAL IMMUNITY 

(DONATE LIFE REGISTRY)/ORGAN 
DONATION (DONATE LIFE REGISTRY, 

GOVERNMENTAL IMMUNITY) 
  

The State's "Donate Life Registry" (Re: Consent to 
Organ Donation) Is a Governmental, Not Proprietary, 

Function 
  
The Third Department, in a full-fledged opinion by 
Justice Peters, reversing the Court of Claims, 
determined the "donate life registry," which is 
based upon consent to organ donation indicated on 
driver's license renewal applications, was a 
governmental, not a proprietary, function. Therefore the 
state may not be held liable for negligence with respect 
to organ donation absent a special relationship. No 
special relationship was alleged here. The lawsuit 
alleged claimant's mother did not consent to the 
donation of her organs and that the Department of 
Health negligently interpreted a drawn line on the 
renewal application as a signature. The Court of Claims 
had upheld the "violation of the right of sepulcher" cause 
of action. The opinion includes detailed discussions of 
the law surrounding governmental versus proprietary 
functions, as well as the nature of 
governmental involvement in organ donation: 
  

Quintessential examples of purely governmental 
functions include police and fire protection ... and 
traffic regulation ... . On the other hand, a 
governmental entity acts in a purely proprietary 
capacity when it serves as a landlord by virtue of 
its ownership and maintenance of property ... . In 
determining where along the continuum a 
governmental entity's challenged conduct falls, it 
is necessary to examine "'the specific act or 
omission out of which the injury is claimed to have 
arisen and the capacity in which that act or failure 
to act occurred'"... . * * * 
  
By establishing the Donate Life Registry and 
facilitating the identification of organ and tissue 
donors and the making of anatomical gifts through 
DMV applications and renewals, defendant is 
protecting and promoting the health and welfare 

of the public through the exercise of its general 
police powers. It is axiomatic that "'[p]rotecting 
health and safety is one of municipal 
government's most important duties'"... . Drever v 
State of New York, 2015 NY Slip Op 07726, 3rd 
Dept 10-22-15 

  
  
 

TRUSTS AND ESTATES 
 

 
TRUSTS AND ESTATES (BREACH OF 
FIDUCIARY DUTY)/CIVIL PROCEDURE 

(STATUTE OF LIMITATIONS FOR BREACH 
OF FIDUCIARY DUTY)/FIDUCIARY DUTY, 
BREACH OF (STATUTE OF LIMITATIONS) 

  
Statute of Limitations for Breach of Fiduciary Duty 

Tolled Until Fiduciary's Roles Terminated 

  
In an action against a fiduciary stemming from the 
distribution of an estate, Supreme Court determined the 
six-year statute of limitations applied to the breach of 
fiduciary duty cause of action and precluded any 
evidence from prior to 2007.  The Third Department 
agreed that the six-year statute was the correct one, but 
held that the statute never started running because the 
fiduciary's roles were never terminated. Therefore pre-
2007 evidence was not precluded: 
  

Although "New York law does not provide a single 
statute of limitations for breach of fiduciary duty 
claims [and] the choice of the applicable 
limitations period depends on the substantive 
remedy that the plaintiff seeks" ..., the parties do 
not dispute that a six-year period applies to these 
two remaining causes of action. However, the 
statute of limitations for a claim alleging a breach 
of fiduciary duty is tolled until there has been an 
open repudiation by the fiduciary or the 
relationship has otherwise been clearly 
terminated ... . 

  
There is nothing in this record indicating that 
respondents' relevant fiduciary roles have 
terminated. Although many of the actions about 
which petitioners complain were done openly, 
petitioners also allege that they were repeatedly 
assured that such actions were ultimately in their 
best interests. The amended petition alleges that 
respondents have not to date repudiated their 
positions as fiduciaries. That allegation is not 
denied in this pre-answer motion, which was 
supported only by an attorney's affirmation and 
memorandum of law. Matter of Therm, 
Inc., 2015 NY Slip Op 07732, 3rd Dept 10-22-15 
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TRUSTS AND ESTATES (ESTATE TAXES, 
PAYMENT INSTRUCTIONS IN 

WILL)/ESTATE TAXES (PAYMENT 
INSTRUCTIONS IN WILL)/WILLS 

(INSTRUCTIONS RE: PAYMENT OF ESTATE 
TAXES)/TAX (ESTATE TAXES, 

INSTRUCTIONS FOR PAYMENT IN WILL) 
  

Instructions In Will Re: Payment of Estate Taxes 
Properly Followed 

  
The Second Department determined the instruction in 
the will that estate taxes be paid out of the residuary 
estate was properly followed: 
  

All estate tax payments must be equitably 
apportioned among recipients of estate assets 
"unless otherwise provided in the will or non-
testamentary instrument" (EPTL 2-1.8[c]), and 
such a contrary direction must be clear and 
unambiguous ... . Although there is a strong policy 
favoring apportionment ..., that policy gives way 
where the clear and unambiguous wishes of the 
testator direct otherwise ... . Analysis begins with 
the general rules of will construction which 
provide that a court is to determine and effectuate 
the intent of the testator and that in doing so, it 
must construe his or her words according to their 
ordinary and natural meaning ... . 

  
Here, the second paragraph of the decedent's will 
directs that all estate taxes, "in respect to any 
property required to be included in my gross 
estate for estate tax or like purposes by any such 
government, whether the property passes under 
this Will or otherwise, without contribution by any 
recipient of any such property," were to be paid 
out of the residuary estate. The words clearly and 
unambiguously reflect the decedent's intent that 
his preresiduary and nontestamentary 
beneficiaries ... are to take their property without 
liability for the payment of any estate taxes, 
regardless of whether the taxes are imposed on 
property and assets passing under the will or 
outside of the will ... . Matter of Priedits, 2015 
NY Slip Op 07508, 2nd Dept 10-14-15 

 
 
 
 
 
 
 
 

TRUSTS AND ESTATES (TRANSFER ON 
DEATH SECURITY REGISTRATION ACT 

[TODSRA])/TRANSFER ON DEATH 
SECURITY REGISTRATION ACT (TODSRA) 

  
Securities Did Not Pass Outside the Estate, 
Requirements of Transfer on Death Security 

Registration Act (TODSRA) Not Met 

  
The First Department, in a full-fledged opinion by Justice 
Gische, over a concurring opinion arguing the matter 
had already been determined by Surrogate's Court, 
determined a letter sent by decedent to Merrill Lynch did 
not meet the requirements of the Transfer on Death 
Security Registration Act (TODSRA) such that the 
securities account passed to the beneficiary outside the 
estate: 
  

In order to take advantage of New York's 
[TODSRA] law, certain categories of owners may 
request that a security be registered in beneficiary 
form (EPTL 13-4.2). The institution holding the 
securities account, however, is not required to 
either offer or accept a request to register a 
security in beneficiary form (EPTL 13-4.8). It is 
only if the owner requests that a security be held 
in beneficiary form and the entity holding the 
security accepts the designation, that an 
enforceable contractual relationship is created 
between the owner and that registering entity, 
requiring the registering entity to act in 
accordance with the designation (EPTL 13-4.9). 
Under TODSRA, the registering entity has the 
sole right to establish the terms and conditions 
under which it will receive and implement 
requests to register securities in beneficiary form 
(EPTL 13-4.10), and TODSRA statutorily 
mandates that the registering entity have certain 
protections in the process (EPTL 13-4.8). 

  
A registering entity is not the owner of the 
security, but rather the person or entity that 
originates or transfers title to a security by 
registration, which includes a broker such as 
defendant (EPTL 13-4.1[i]). Thus, under the 
statute, it is perfectly clear that a unilateral action 
by an owner of a securities account to designate 
a beneficiary in the event of death is not by itself 
sufficient. Arroyo-Graulau v Merrill Lynch 
Pierce, Fenner & Smith, Inc., 2015 NY Slip Op 
07774, 1st Dept 10-22-15 
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UNEMPLOYMENT INSURANCE 
  

 

UNEMPLOYMENT INSURANCE (SALES 
REP WORKING FROM HOME) 

  
Sales Rep Who Worked from Home Was an 

Employee 
  
The Third Department upheld the board's determination 
that claimant, who worked from home as a sales 
representative for DaVinci, was an employee entitled to 
benefits: 
  

Here, claimant knew DaVinci's principal through 
prior business dealings and obtained the job after 
submitting a resume, but did not go through a 
formal hiring procedure. Through negotiation, the 
principal agreed to pay her $4,000 per month, 
plus health insurance, and to reimburse her for 
business-related expenses. Her compensation 
was initially supposed to be a draw on 
commission, but turned out to be a salary that she 
was paid every other week regardless of sales. 
Although claimant worked from home, she 
provided the principal with weekly activity reports, 
maintained regular contact by phone and email, 
and received specific instructions on products, 
pricing, delivery and clients. In addition, claimant 
contacted clients who she had dealings with in the 
past, but also claimant followed up on leads 
directed to her by the principal and met with him 
at conventions and product demonstrations. 
Notably, the principal provided claimant with a 
three dimensional television and other equipment 
needed to conduct her sales activities, as well as 
training on how to operate the equipment. In view 
of the foregoing, and notwithstanding the 
evidence that would support a contrary 
conclusion, substantial evidence supports the 
Board's finding that an employment relationship 
existed between claimant and DaVinci... . Matter 
of Gluck (Davinci 3D Corp.--Commissioner of 
Labor), 2015 NY Slip Op 07320, 3rd Dept 10-8-
15 
 
 

 
 
 
 
 
 
 
 
 

 
UNEMPLOYMENT INSURANCE 

(ABSENTEEISM DUE TO 
DIABETES)/ADMINISTRATIVE LAW (ROLE 

OF COURTS IN REVIEWING 
ADMINISTRATIVE DETERMINATION) 

  
Finding that Claimant's Absenteeism Was Not 
Disqualifying Misconduct Was Supported by 

Substantial Evidence; Courts' Review Powers in this 
Context Explained 

  
The Third Department determined the board's finding 
that claimant's absenteeism did not amount to 
disqualifying misconduct (because it was related to his 
diabetes) was supported by substantial evidence. The 
court also explained its review powers in this context: 
  

While continued absenteeism, despite previous 
warnings, may rise to the level of misconduct 
disqualifying an employee from receiving 
unemployment insurance benefits ..., "termination 
of employment attributable to symptoms of a 
diagnosed medical condition will not constitute 
disqualifying misconduct"... .  Whether an 
absence is justified so as to remove it from 
disqualifying misconduct is a factual question for 
the Board to resolve, and its resolution of this 
issue will not be disturbed if supported by 
substantial evidence ... . 
  
Here, claimant testified that he suffers from type 1 
diabetes and that he experienced a diabetic 
episode, consisting of shakiness, nausea and 
headaches, that caused his absence on August 8, 
2013. He submitted medical documentation 
confirming his diabetic condition and indicating 
that it is being treated but has been "difficult to 
control." Although the employer was aware that 
he was a diabetic, claimant admittedly failed to 
inform his superiors that he was experiencing 
health problems related to his diabetes or that this 
was the cause of his August 8, 2013 absence. 
The Board, as the final arbiter of factual issues 
and credibility, was free to credit claimant's 
testimony concerning the reason for his absence 
and was not bound by the contrary conclusion 
reached by the ALJ ... . Pursuant to our limited 
review, "this Court may not weigh conflicting 
evidence or substitute its own judgment, and if, as 
here, the findings turn on the credibility of 
witnesses, we may not substitute our perceptions 
for those of the agency" ... . Under these 
circumstances, substantial evidence supports the 
Board's determination that claimant's loss of 
employment was not due to disqualifying 
misconduct ... . Matter of Suchocki (St. 
Joseph's R.C. Church--Commissioner of 
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Labor), 2015 NY Slip Op 07899, 3rd Dept 10-29-
15 

  

UNEMPLOYMENT INSURANCE (COLLEGE 
TEACHING, REASONABLE ASSURANCE 

OF CONTINUED EMPLOYMENT) 
  

Instructor at Community College Entitled to 
Unemployment Benefits, No Reasonable Assurance 

of Continued Employment 

  
The Third Department determined claimant, an adjunct 
instructor at a community college, was properly awarded 
unemployment insurance benefits because he did not 
receive reasonable assurance of continued employment 
during the following term: 
  

Labor Law § 590 (10) precludes a professional 
employed by an educational institution from 
receiving unemployment insurance benefits 
during the period between two successive 
academic terms if the educational institution has 
provided the professional with a reasonable 
assurance of continued employment ... . A 
"reasonable assurance," in turn, is a 
representation by the educational institution "that 
substantially the same economic terms and 
conditions will continue to apply to the extent that 
the claimant will receive at least 90% of the 
earnings received during the first academic 
period" ... . This is a factual question for the Board 
to resolve and its determination in this regard will 
be upheld if supported by substantial evidence 
... . 

  
Here, although the department chair mentioned 
that claimant could teach potentially four courses 
during the spring 2014 semester, which exceeded 
the number that he taught during the fall 2013 
semester, this was never confirmed during any 
subsequent conversations nor in the letter sent to 
claimant. Significantly, the letter did not specify 
the details of the spring 2014 semester teaching 
assignment and conditioned claimant's further 
employment upon "enrollment and/or budget 
constraints." In cases where educational 
institutions have failed to set forth the terms or 
conditions of continued employment or have 
made such employment contingent upon certain 
conditions, courts have found that a reasonable 
assurance was lacking ... . Matter of Upham 
(Dutchess Community Coll.--Commissioner of 
Labor), 2015 NY Slip Op 07898, 3rd Dept 10-29-
15 
 
 

 
 

 
UNEMPLOYMENT INSURANCE (UNPAID 

WORK) 
  

Work for Which Claimant Was Not Paid Did Not 
Disqualify Her from Unemployment Insurance 

Benefits 
  
The Third Department determined unemployment 
insurance benefits should not have been denied 
claimant.  Claimant cared for a coworker's child but was 
not paid for doing so. The board's finding that claimant's 
lack of employment was not "total" was not, therefore, 
supported by substantial evidence: 
  

Resolution of this case turns on whether 
claimant's activities in caring for her coworker's 
child without compensation while she was laid off 
constitute a lack of total unemployment rendering 
her ineligible to receive unemployment insurance 
benefits. Labor Law § 591 (1) limits eligibility for 
benefits to those claimants who are "totally 
unemployed" ... , which has been defined as "the 
total lack of any employment on any day" ... . In 
this context, the term employment contemplates 
that a claimant will potentially receive some type 
of monetary payment or future benefit in 
exchange for services rendered... .  

  
Here, it is undisputed that claimant did not receive 
any compensation for caring for her coworker's 
son and there is no evidence in the record that 
she was likely to obtain a future financial benefit 
for doing so. Consequently, we must conclude 
that the Board's finding that claimant's activities in 
this regard amounted to a lack of total 
unemployment is not supported by substantial 
evidence ... . Matter of Connerton (Thousand 
Is. Cent. Sch. Dist.--Commissioner of 
Labor), 2015 NY Slip Op 07892, 3rd Dept 10-29-
15 
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WORKERS’ COMPENSATION 

LAW 
 
 

WORKERS' COMPENSATION (BENEFITS 
CALCULATION) 

  
Where There Is Permanent Partial Disability, the 

Benefits Are Calculated Based Upon the Difference 
Between the Pre-Disability Earnings and the Actual 

Earnings During the Period of Disability 
  
The Third Department determined the Board correctly 
calculated the benefits for a nurse who could no longer 
work as a nurse due to an allergic reaction to hand 
sanitizer (permanent partial disability). She found work 
as a part-time cashier at $8 an hour. She had earned 
over $2000 per week as a nurse. The Board awarded 
her benefits of $600 per week for 500 weeks. The Third 
Department held the Board correctly used the difference 
between her nursing salary and her earnings as 
a cashier earnings during the period of disability as the 
basis for the award. The court explained the analytical 
criteria: 
  

Workers' Compensation Law § 15 (3) (w) provides 
that the compensation rate for injured employees 
who have permanent partial disabilities that are 
not subject to schedule awards is based upon 
"the difference between the injured employee's 
average weekly wages and his or her wage-
earning capacity thereafter in the same 
employment or otherwise" ... . Workers' 
Compensation Law § 15 (5-a) further provides 
that the wage- earning capacity of an injured 
employee with a partial disability "shall be 
determined by his [or her] actual earnings" while 
disabled ... . Notably, the Court of Appeals has 
recognized that "where actual earnings during the 
period of the disability are established, wage[-
]earning capacity must be determined exclusively 
by the actual earnings of the injured employee 
without evidence of capacity to earn more or less 
during such disability period" ... . 

  
Vocational and functional considerations, such as 
a claimant's age, education, training, experience, 
restrictions and related factors, are appropriately 
taken into account with respect to loss of wage-
earning capacity only as they are relevant to the 
duration of a claimant's permanent partial 
disability benefits ... . Matter of Baczuk v Good 
Samaritan Hosp., 2015 NY Slip Op 07313, 3rd 
Dept 10-8-15 

 

 

ZONING 
 

 
ZONING (BOARD DETERMINATION 

LACKED RATIONAL 
BASIS)/ADMINSTRATIVE LAW (REVIEW OF 

ZONING BOARD DETERMINATION) 
  

Zoning Board's Determination Lacked a Rational 
Basis 

  
The Second Department determined Supreme Court 
properly found the zoning board of appeals 
(ZBA's) determination was not supported by the 
evidence and lacked a rational basis. The petitioners 
were denied permission to operate a concrete aggregate 
recycling business in an area where the processing of 
raw materials was prohibited. The zoning board denied 
the application on the ground that petitioners were going 
to process raw materials. However petitioners denied 
that they would process raw materials and there was no 
evidence, other than rumor, to the contrary. The court 
explained the criteria for review of a zoning 
determination: 
  

"In a proceeding pursuant to CPLR article 78 to 
review a determination of a zoning board of 
appeals, judicial review is limited to ascertaining 
whether the action was illegal, arbitrary and 
capricious, or an abuse of discretion"... . Where, 
as here, a determination is made by a zoning 
board of appeals after a public hearing, the 
determination of the zoning board should be 
upheld if it has a rational basis supported by 
evidence in the record (see CPLR 7803[4] ...). 

  
* * * The key determination made by the ZBA 
... was that the petitioners intended to engage in 
activities that included the processing of raw 
materials on the site, despite the petitioners' 
repeated statements and assurances otherwise. 
The record is replete with instances where the 
petitioners disputed, as nothing more than 
baseless rumor and suspicion, the claim that they 
intended to engage in activities other than 
concrete aggregate recycling on the site. The 
record is also devoid of any evidence supporting 
the ZBA's conclusion that the petitioners would 
engage in activities other than those which were 
explicitly approved or permitted as of right under 
the zoning and planning ordinance in force prior 
... . Matter of Green Materials of Westchester v 
Town of Cortlandt, 2015 NY Slip Op 07659, 2nd 
Dept 10-21-15 
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ZONING (INTERPRETATION OF 

ORDINANCE TERMS)/NEIGHBORHOOD 
PLACE OF WORSHIP (ZONING 

ORDINANCE)/MIKVAH (NEIGHBORHOOD 
PLACE OF WORSHIP) 

  
Zoning Board Applied an Incorrect Definition of a 

Term in a Zoning Ordinance---Court Has the Power 
to Impose Its Own Interpretation as a Matter of Law 

  
The Third Department determined that the town's zoning 
board of appeals did not apply the correct definition of a 
"neighborhood place of worship" when it denied 
petitioner's application to convert a day spa to a 
"mikvah" in an area zoned for "neighborhood places of 
worship." Submitted papers demonstrated that 
immersion in the waters of a mikvah is a basic religious 
ritual for Orthodox Jews and involves the recitation of 
blessings or prayers. Because the matter necessitated 
the interpretation of the terms of a zoning ordinance, the 
court need not defer to the zoning board's interpretation: 
  

The parties agree that the term "neighborhood 
place of worship" is neither defined in the Town's 
zoning law, nor does it appear elsewhere in the 
Town's ordinances. The zoning law does provide, 
however, that "[w]ords not specifically defined 
shall have their ordinary dictionary meanings" 
(Town of Mamakating Zoning Code § 199-6 [A]). 
Thus, the pertinent inquiry distills to whether 
petitioner's proposed mikvah comports with the 
dictionary definition of a neighborhood place of 
worship. Although courts will ordinarily defer to a 
zoning board's interpretation of a local ordinance, 
when "the issue presented is one of pure legal 
interpretation of the underlying zoning law or 
ordinance, deference is not required" ... . The 
issue posed is susceptible to resolution as a 
matter of law by interpretation of the ordinance 
terms. Matter of Winterton Props., LLC v Town 
of Mamakating Zoning Bd. of Appeals, 2015 
NY Slip Op 07734, 3rd Dept 10-22-15 

 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
 

ATTORNEYS (COA) 
 
 

ATTORNEYS (MALPRACTICE, ADVISE AND 
DUE DILIGENCE)/LEGAL MALPRACTICE 

(ADVISE AND DUE DILIGENCE) 
  

Multi-million Dollar Legal Malpractice Action 
Stemming from Commercial Mortgage-Backed 

Securities Dismissed 
  
The Court of Appeals, in an extensive opinion by Judge 
Rivera, determined a multi-million dollar malpractice 
action should have been dismissed. The law firm, 
Cadwalader, was hired by the plaintiff, Nomura, in 
connection with Nomura's commercial mortgage-backed 
securities investments. Cadwalader's role was to advise 
and confirm that Nomura's securitized commercial 
mortgage loans qualified as real estate mortgage 
investment conduit (REMIC) trusts. When a hospital 
which had been deemed REMIC-qualified by 
Cadwalader went bankrupt and defaulted on its loan, 
Nomura settled with the trustee for $67.5 million. 
Nomura then sued Cadwalader. The opinion is fact-
specific and cannot be fairly summarized here. Based 
upon the facts and the evidence, the Court of Appeals 
determined Cadwalader demonstrated it had done what 
it was hired to do, and had exercised due diligence in 
fulfilling its limited obligations. Nomura failed to raise a 
question of fact to the contrary. Nomura, the court found, 
was seeking to impose duties upon Cadwalader which it 
had expressly reserved to itself. Nomura Asset Capital 
Corp. v Cadwalader, Wickersham & Taft LLP, 2015 
NY Slip Op 07693, CtApp 10-22-15 
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CIVIL PROCEDURE (COA) 

 
 

CIVIL PROCEDURE (HABEAS 
CORPUS)/MENTAL HYGIENE LAW 

(HABEUS CORPUS) 
  

Patient Held In a Mental Health Facility After the 
Court Order Authorizing Confinement Had Expired 
Was Entitled to Habeas Corpus Relief Pursuant to 

CPLR Article 70 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Stein, over a dissent, reversing the appellate division, 
determined that a patient, who was held in a mental 
health facility pursuant to a court order which the facility 
neglected to extend, was entitled to release pursuant to 
a CPLR article 70 habeas corpus proceeding. The 
hospital unsuccessfully argued that the only habeas-
corpus relief available to the patient was pursuant 
to Mental Hygiene Law 33.15 which required an inquiry 
into the patient's mental state: 

  
CPLR 7001 provides that article 70 applies to 
common-law and statutory writs of habeas corpus 
"[e]xcept as otherwise prescribed by statute" 
(CPLR 7001). However, nothing in the plain 
language of Mental Hygiene Law § 33.15 purports 
to limit the availability of the common-law writ in 
Mental Hygiene Law proceedings. Rather, section 
33.15 enhances the efficacy of the writ of habeas 
corpus, as our case law dictates, and thereby 
ensures that patients are not committed and 
retained without due process of law. That is, 
Mental Hygiene Law § 33.15 allows patients to 
seek a writ of habeas corpus when they are being 
held pursuant to a court order but, nevertheless, 
believe they have sufficiently recovered from their 
mental illness so that their continued retention is 
unwarranted; in such cases, determining the 
legality of their retention would require an inquiry 
into their mental state. On the other hand, 
patients whose detention is otherwise 
unauthorized may proceed under the habeas 
corpus provisions of CPLR article 70 since the 
legality of their detention can be determined on 
the basis of, for example, whether the appropriate 
procedures have been followed, without the need 
for a hearing into their mental state.  People ex 
rel. DeLia v Munsey, 2015 NY Slip Op 07697, 
CtApp 10-22-15 
 
 
 
 
 

 
 

CONTEMPT (COA) 
 
 

CONTEMPT (CIVIL)/CIVIL 
CONTEMPT/FAMILY LAW (CIVIL 

CONTEMPT)/FIFTH AMENDMENT RIGHT 
AGAINST SELF-INCRIMINATION 
(NEGATIVE INFERENCE FROM 

INVOCATION OF RIGHT IN CIVIL 
PROCEEDINGS) 

  
Wilfulness Is Not an Element of Civil 

Contempt/Supreme Court Properly Drew a Negative 
Inference from Defendant's Invocation of His Fifth 

Amendment Right Against Self-Incrimination 
  
In an extensive opinion by Judge Rivera, the Court of 
Appeals affirmed the finding of civil contempt re: an 
order in a matrimonial matter. The Court of Appeals 
determined Supreme Court properly drew a negative 
inference from defendant's invocation of his Fifth 
Amendment right against self-incrimination. The Court of 
Appeals rejected defendant's argument that "wilfulness" 
is an element of civil contempt: 
  

... [N]owhere in Judiciary Law § 753 [A] [3] is 
wilfulness explicitly set forth as an element of civil 
contempt (Judiciary Law § 753 [A] [3]...). Indeed 
the only mention of wilfulness for civil contempt is 
in § 753 [A] [1], which is not at issue in this case 
as it applies only to "[a]n attorney, counsellor, 
clerk, sheriff, coroner," or someone otherwise 
selected or appointed for judicial or ministerial 
service. In contrast, Judiciary Law § 750, the 
criminal contempt provision, permits a court to 
impose punishment for criminal contempt only for 
"wilful disobedience to its lawful mandate" 
(Judiciary Law § 750 [A] [3]...). This statutory 
language makes clear that where the legislature 
intended to require wilfulness, it knew how to do 
so, and any omission of such element is 
intentional ... . ... 
Apart from the statute, this Court has not imposed 
a wilfulness requirement for civil contempt... . El-
Dehdan v El-Dehdan, 2015 NY Slip Op 07579, 
CtApp 10-20-15 
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CRIMINAL LAW (COA) 
 
 

CRIMINAL LAW (DUE PROCESS IN SORA 
PROCEEDINGS)/SEX OFFENDER 

REGISTRATION ACT [SORA] (DUE 
PROCESS PROTECTIONS IN SORA 

PROCEEDINGS) 
  

Failure to Turn Over to the Defendant Grand Jury 
Minutes Use by the Judge in SORA Risk Calculation 

Violated Due Process 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, determined the failure to turn over to the 
defendant grand jury minutes used by judge in the Sex 
Offender Registration Act (SORA) proceedings was a 
violation of due process. However, in light of the other 
evidence, the error was harmless. The Court of Appeals 
explained the application of due process protections to 
SORA proceedings: 
  

It is well established that sex offenders are 
entitled to certain due process protections at their 
risk level classification proceedings (see ... Doe v 
Pataki, 3 F Supp 2d 456 [SD NY 1998]). Doe, for 
example, recognized that, although "the due 
process protections required for a risk level 
classification proceeding are not as extensive as 
those required in a plenary criminal or civil trial . . 
. the consequences of registration and notification 
under the Act are sufficiently serious to warrant 
more than mere summary process" (Doe, 3 F 
Supp 2d at 470 [internal quotation marks and 
citation omitted]). Accordingly, that court held that 
in order to satisfy due process concerns, the 
offender must be afforded prehearing discovery of 
the documentary evidence relating to his or her 
proposed risk level adjudication (see Doe, 3 F 
Supp 2d at 472). 

  
Likewise, we have observed that "[t]he bedrock of 
due process is notice and opportunity to be 
heard" ... . * * * 

  
In keeping with our precedent, the Correction Law 
requires that defendant is entitled to prehearing 
access to the documents relied upon by the 
Board in reaching a risk level recommendation 
(see Correction Law § 168-n [3]...). Although the 
statute may not expressly state that defendant is 
likewise entitled to any materials submitted by the 
District Attorney in meeting its burden of 
establishing the facts supporting a risk level 
determination by clear and convincing evidence, 
the same due process concerns are presented in 
that context. Moreover, broad disclosure is 

consistent with Doe's recognition that an offender 
should be accorded discovery "of all papers, 
documents and other material relating to his 
proposed level and manner of notification" (3 F 
Supp 2d at 472). People v Baxin, 2015 NY Slip 
Op 07530, CtApp 10-15-14 

 
 

CRIMINAL LAW (EVIDENCE, PROBATIVE 
VERSUS PREJUDICIAL)/EVIDENCE 

(CRIMINAL LAW, PROBATIVE VERSUS 
PREJUDICIAL) 

  
Evidence of a Murder Which Was Not Connected to 

the Defendant Properly Admitted to Explain Relevant 
Events---Probative Value Outweighed Prejudicial 

Effect 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, determined that evidence of a murder which was 
not connected to the defendant was properly admitted in 
defendant's witness-tampering prosecution. Defendant 
was awaiting trial on a murder charge. Three teenaged 
girls and a man named Bobby Gibson were 
eyewitnesses. Defendant allegedly developed 
relationships with the three girls and paid them money. 
The girls recanted their identifications of the defendant. 
Then, on the day before the trial, Bobby Gibson was 
shot and killed outside the apartment of one of the girls. 
The girls then went to the police and told the police why 
they had recanted. The girls were placed in protective 
custody.  A man who was apparently not connected with 
the defendant, confessed to killing Bobby Gibson. The 
Court of Appeals determined evidence of Bobby 
Gibson's death was properly admitted in the witness-
tampering trial to explain the girls' actions. The trial 
judge gave the jury a limiting instruction emphasizing 
that there was no evidence connecting the defendant to 
the Gibson murder: 
  

Generally, "all relevant evidence is admissible 
unless its admission violates some exclusionary 
rule" ... . "Evidence is relevant if it has any 
tendency in reason to prove the existence of any 
material fact" ... . However, "[e]ven where relevant 
evidence is admissible, it may still be excluded in 
the exercise of the trial court's discretion if its 
probative value is substantially outweighed by the 
potential for prejudice" ... . 

  
Here, the evidence of Gibson's murder was 
relevant for several reasons. It showed the state 
of mind of the three girls and provided an 
explanation as to why they abandoned their 
recantations and told police about their deal with 
defendant. It also explained why the girls were 
placed in protective custody prior to the trial. 
Additionally, it allowed the jury to have all of the 
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relevant facts before it to decide whether to credit 
defense counsel's arguments or the three girls' 
testimony concerning the charges against 
defendant. 

  
While possible prejudice could arise from the 
testimony in that the jury might link defendant to 
the Gibson murder, that prejudice was minimized 
by the court's limiting instruction. The court, in its 
final charge, made clear that defendant had not 
been charged with causing the death of Gibson. 
In addition, the prosecutor had stated plainly in 
his opening statement and [*2]summation that 
there was no evidence that defendant was 
involved. Thus, we conclude that the court's 
decision to admit the evidence of Gibson's murder 
was not an abuse of discretion. People v 
Harris, 2015 NY Slip Op 07528, CtApp 10-15-15 

 
 

CRIMINAL LAW (EVIDENCE OF PRIOR 
CRIME, SUFFICIENT EVIDENCE OF 

ATTEMPT)/EVIDENCE (PRIOR CRIME, 
ATTEMPT)/ATTEMPT (SUFFICIENT 

EVIDENCE) 
  

The Unaccepted Offer of a Key to Defendant's 
Apartment Made to the 10-Year-Old Victim Was 
Sufficient to Support the Attempted Kidnapping 

Charge/Twenty-Year-Old Child Molestation 
Conviction Properly Admitted to Show Defendant's 

Intent Re: Kidnapping 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, over a cogent dissenting opinion by Judge Pigott, 
determined evidence of a prior sex crime against a child 
was admissible in an attempted kidnapping prosecution, 
and further determined the evidence of attempted 
kidnapping was sufficient. Twenty years earlier, the 
defendant had been convicted of molesting his step-
daughter. Apparently there was a pattern of behavior 
with his step-daughter which included dressing up 
(costume) and inviting her to go places with him. That 
pattern was being repeated with the 10-year-old victim in 
the instant case. Defendant at one point showed up at 
the victim's door dressed up in a costume. Defendant 
repeatedly asked the victim to go with him for ice cream 
or to a movie. Defendant offered the key to his 
apartment to the victim (which she refused). It was that 
offer (of a key) which formed the basis of the attempted 
kidnapping charge. The defendant's conviction for 
molesting his step-daughter was allowed in evidence to 
show the defendant's intent re: kidnapping. The People 
and the defendant presented expert testimony about 
defendant's behavior pattern with his step-daughter and 
the current victim: 
  

In its written decision and order, the trial court 
held that the evidence presented by the People 
demonstrated "more than criminal propensity, but 
. . . an actual link between the two offenses." The 
court noted that the victims of the two offenses 
"so closely resemble[d] each other . . . as to be 
virtual twins," and that "[c]ertain distinctive 
patterns of behavior employed by the Defendant 
on each occasion match to an extraordinary 
degree." Moreover, the court concluded that the 
expert testimony at the Ventimiglia hearing 
demonstrated that "[d]efendant was not merely 
re-offending, but in fact suffered from a fixated 
fantasy" and had "transferred his fixation and 
fantasy from victim number one to victim number 
two and [was] now re-living the previous sexual 
encounter." Based on that expert testimony, the 
court concluded that "the Defendant's fixation with 
the first victim is proof of his intent with regard to 
the second." The court stated that it was aware of 
the potential for prejudice, but was "satisfied that, 
with careful limitations and adequate caution to 
the jury, some facts from the earlier case can be 
utilized to show a unique connection between the 
two offenses" and that expert testimony would 
help a jury "to understand what factors should be 
considered, or discounted, in assessing those 
facts and that connection." Under the 
circumstances presented here, we cannot say 
that the trial court abused its discretion as a 
matter of law in admitting evidence of defendant's 
prior conviction. * * * 
  
With respect to proof of defendant's intent, as 
noted, the People were required to prove that 
defendant intended to prevent the victim's 
liberation by secreting or holding her in a place 
where she was not likely to be found (see Penal 
Law §§ 135.00 [2] [a]; 135.20). Defendant's intent 
may be inferred from his actions and the 
surrounding circumstances ... . This Court has 
recognized that "circumstantial evidence of intent 
is often essential to prosecution for an attempted 
crime because . . . such evidence may be the only 
way of proving intent in the typical case of 
criminal attempt" ... . People v Denson, 2015 NY 
Slip Op 07779, CtApp 10-27-15 
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CRIMINAL LAW (JURY NOTES, FAILURE TO 
FOLLOW "O'RAMA" PROCEDURE NOT 

MODE OF PROCEEDINGS ERROR)/JURY 
NOTES (FAILURE TO FOLLOW "O'RAMA" 

PROCEDURE NOT MODE OF 
PROCEEDINGS ERROR)/O'RAMA 

PROCEDURE (FAILURE TO FOLLOW NOT 
MODE OF PROCEEDINGS ERROR) 

  
Failure to Read Jury Notes to Counsel Before Calling 
in the Jury Was Not a Mode of Proceedings Error---

The Error, Therefore, Must Be Preserved by 
Objection 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, over a dissenting opinion by Judge Lippman in 
which Judge Rivera concurred, determined the trial 
judge's failure to read jury notes to counsel and 
seek their input before calling in the jury was not a mode 
of proceedings error. Therefore, absent objection, the 
error was not preserved: 
  

CPL 310.30 requires a trial court to provide 
"notice to both the people and counsel for the 
defendant" of a substantive jury inquiry. In 
O'Rama, we held that the statute requires the 
court's notice to counsel to be "meaningful," and 
we clarified that this "means notice of the actual 
specific content of the jurors' request" (O'Rama, 
78 NY2d at 277). This is because "counsel cannot 
participate effectively or adequately protect the 
defendant's rights if this specific information is not 
given" (id.). We further held that, "in most cases," 
meaningful notice is best satisfied by adhering to 
the procedure outlined in United States v Ronder 
(639 F2d 931, 934 [2d Cir 1981]), which 
procedure is now commonly known as the 
O'Rama procedure: 

  
"Under this procedure, jurors' inquiries must 
generally be submitted in writing, since . . . written 
communications are the surest method for 
affording the court and counsel an adequate 
opportunity to confer. Further, whenever a 
substantive written jury communication is 
received by the Judge, it should be marked as a 
court exhibit and, before the jury is recalled to the 
courtroom, read into the record in the presence of 
counsel. Such a step would ensure a clear and 
complete record, thereby facilitating adequate and 
fair appellate review. After the contents of the 
inquiry are placed on the record, counsel should 
be afforded a full opportunity to suggest 
appropriate responses. As the court noted in 
Ronder (supra, at 934), the trial court should 
ordinarily apprise counsel of the substance of the 

responsive instruction it intends to give so that 
counsel can seek whatever modifications are 
deemed appropriate before the jury is exposed to 
the potentially harmful information. Finally, when 
the jury is returned to the courtroom, the 
communication should be read in open court so 
that the individual jurors can correct any 
inaccuracies in the transcription of the inquiry 
and, in cases where the communication was sent 
by an individual juror, the rest of the jury panel 
can appreciate the purpose of the court's 
response and the context in which it is being 
made" (O'Rama, 78 NY2d at 277-278). * * * 

  
Where, as here, counsel has meaningful notice of 
a substantive jury note because the court has 
read the precise content of the note into the 
record in the presence of counsel, defendant, and 
the jury, the court's failure to discuss the note with 
counsel before recalling the jury is not a mode of 
proceedings error. Counsel is required to object to 
the court's procedure to preserve any such error 
for appellate review. ...  "We have acknowledged 
that some departures from O'Rama procedures 
are subject to our rules of preservation, such as 
where the court reads the entire content of the 
note verbatim in open court prior to responding to 
the jury" (Walston, 23 NY3d at 989 [emphasis 
added] [internal quotation marks 
omitted]). People v Nealon, 2015 NY Slip Op 
07781, CtApp 10-27-15 

 
 

CRIMINAL LAW (JURY NOTES, COURT'S 
INADEQUATE RESPONSE TO REQUEST 
FOR EVIDENCE)/JURY NOTES (COURT'S 
INADEQUATE RESPONSE TO REQUEST 

FOR EVIDENCE) 
  

Court's Unjustifiably Narrow Interpretation of Jury's 
Request for Evidence Required Reversal 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, with a concurring memorandum by 
Judge Rivera, determined the trial judge's narrow 
reading of a request for evidence of the benefits two 
prosecution witnesses received in return for their 
testimony required reversal. There was essentially no 
evidence other than the testimony of the two witnesses 
pointing to defendant as the shooter. A written 
cooperation agreement with one of the two witnesses 
outlined some of the benefits accorded him. However, 
there was also trial testimony in which both witnesses 
testified about other benefits received in exchange for 
testimony. The jury requested to "see" the evidence of 
the benefits. The court read the request narrowly to refer 
only to the written cooperation agreement and gave the 
jury the impression only the cooperation agreement was 
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in evidence. The Court of Appeals held that the jury note 
should have been read as a request for all the evidence 
of benefits accorded the witnesses and the failure to 
provide all the requested evidence was reversible error: 
  

CPL 310.30 provides that, "[u]pon such request" 
for evidence or legal instruction from a 
deliberating jury, "the court must direct that the 
jury be returned to the courtroom and, after notice 
to both the people and counsel for the defendant, 
and in the presence of the defendant, must give 
such requested information or instruction as the 
court deems proper" (CPL 310.30). Similarly, 
absent a withdrawal of the jury's inquiry or similar 
circumstances, common-law principles of 
procedural fairness generally require the court to 
furnish the jury with information requested during 
its deliberations, and the court has significant 
discretion in determining the proper scope and 
nature of the response ... . Thus, regardless of 
whether the issue is framed under CPL 310.30 or 
common-law rules governing jury deliberations, 
where, as here, the defendant has preserved for 
our review a specific objection to the contents of 
the trial court's response to a jury note, we must 
determine whether the trial court acted within the 
bounds of its discretion in fashioning an answer to 
the jury's inquiry ... . In determining whether the 
trial court abused its discretion and committed 
reversible error, "[t]he factors to be evaluated are 
the form of the jury's question, which may have to 
be clarified before it can be answered, the 
particular issue of which inquiry is made, the 
[information] actually given and the presence or 
absence of prejudice to the defendant" ... . 

  
In this case, an evaluation of those factors 
demonstrates that the trial court abused its 
discretion by declining to provide the jurors with 
information that they plainly wanted and 
incorrectly characterizing the state of the 
evidence on the subject of their inquiry.  People v 
Taylor, 2015 NY Slip Op 07782, CtApp 10-27-15 

  
  

CRIMINAL LAW (JURY NOTES, FAILURE TO 
FOLLOW "O'RAMA" PROCEDURE 

REQUIRED REVERSAL)/JURY NOTES 
(FAILURE TO FOLLOW "O'RAMA" 

PROCEDURE REQUIRED REVERSAL) 
  

The Court's Failure to Respond to Jury Note 
Requesting Transcripts of Recorded Phone Calls, 

Portions of Which Were Translated from Spanish to 
English, Mandated Reversal 

  
The Court of Appeals reversed the appellate division and 
held that the court's failure to respond to the jury's 
request for transcripts of recorded phone calls, portions 

of which were translated from Spanish to English, was 
reversible error. The request, under the facts, was 
substantive, not ministerial. Therefore, the court was 
required to inform counsel of the request and to respond 
to it: 
  

For reasons stated in People v Silva (24 NY3d 
294 [2014] ..., the Appellate Division erred in 
holding that reversal was not required. Contrary to 
the Appellate Division's determination, the jury's 
request to see the transcripts did not merely 
require "the ministerial actions of informing the 
jury that none of the items they requested were in 
evidence" ... . Inasmuch as a significant portion of 
defendant's conversations were conducted in 
Spanish, the jury could not be expected to 
understand the recordings without the aid of the 
transcripts ... . Moreover, the trial court expressly 
invited the jurors to ask for the transcripts during 
deliberations and told them the procedure by 
which they could see the transcripts, which 
involved reassembling the jury in the courtroom. 
Thus, the jury's requests for the transcripts 
required a substantive response, and reversal is 
required because these "substantive jury notes, 
marked as court exhibits, were neither revealed to 
the attorneys nor addressed by the court[]" (Silva, 
24 NY3d at 300). People v Mendez, 2015 NY 
Slip Op 07786, CtApp 10-27-15 

 
 

CRIMINAL LAW (JUSTIFICATION DEFENSE, 
INITIAL AGGRESSOR JURY INSTRUCTION 
WHERE DEFENDANT INTERVENES IN AN 
ON-GOING FIGHT)/JURY INSTRUCTIONS 

(JUSTIFICATION DEFENSE, INITIAL 
AGGRESSOR INSTRUCTION WHERE 
DEFENDANT INTERVENES IN AN ON-

GOING FIGHT)/INITIAL AGGRESSOR JURY 
INSTRUCTION (JUSTIFICATION DEFENSE 
WHERE DEFENDANT INTERVENES IN AN 

ON-GOING FIGHT) 
  

Proper "Initial Aggressor" Jury Instruction Where 
Defendant Intervenes In an On-Going Fight 

Explained 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Stein, determined a flawed "initial aggressor" jury 
instruction (an exception to the justification defense) 
required reversal. The defendant alleged that he 
intervened in an on-going fight on behalf of his brother 
who was being beaten with a hammer by the victim. The 
court described how the "initial aggressor" exception to 
the justification defense should be explained to the jury 
where a defendant intervenes in an on-going fight. 
Essentially, if the intervenor knowingly intervenes on 
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behalf of the initial aggressor, the defense is not 
available. However, if the intervenor had nothing to do 
with starting the fight and had no reason to know who 
started the fight, the justification defense is available: 
  

... [T]he standard charge [initial aggressor 
jury instruction] is misleading unless a 
supplemental charge is given on the 
meaning of "initial aggressor" in the 
defense-of-another scenario ... . Thus, the 
jury should have been charged that, in the 
context of this case, the initial aggressor 
rule means — in sum and substance — 
that if defendant, as "the intervenor[,] 
somehow initiated or participated in the 
initiation of the original struggle or 
reasonably should have known that [his 
brother, as] the person being defended[,] 
initiated the original conflict, then 
justification is not a defense . . . If 
[defendant] had nothing to do with [the] 
original conflict and had no reason to know 
who initiated the first conflict, then the 
defense is available" ... People v 
Walker, 2015 NY Slip Op 07784, CtApp 
10-27-15 

 
 

CRIMINAL LAW (SUFFICIENCY OF 
ACCUSATORY 

INSTRUMENT)/ACCUSATORY 
INSTRUMENT (SUFFICIENCY 

OF)/MISDEMEANOR COMPLAINT 
(SUFFICIENCY OF)/GRAVITY KNIFE 
(SUFFICIENCY OF MISDEMEANOR 

COMPLAINT) 
  

Allegations Describing a "Gravity Knife" in 
Misdemeanor Complaint Were Sufficient 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, determined the misdemeanor complaint 
sufficiently alleged the defendant possessed a "gravity 
knife:" 
  

Defendant argues that an accusatory instrument 
alleging possession of a gravity knife must 
expressly state that the knife locks by means of a 
device. We disagree. By stating that a knife, once 
opened, "locks automatically in place," an 
accusatory instrument conveys to a defendant 
that his knife was observed (1) to lock in an open 
position, rather than merely having a bias towards 
remaining open, and (2) to lock by means of a 
built-in device, rather than manually. A 
mechanism that locks itself by means of such a 
device is naturally described as locking 
"automatically." Indeed, many New York cases 

have treated locking "by means of a . . . device" 
(Penal Law § 265.00 as synonymous with 
"automatically" locking for these purposes ... . 
Moreover, because of the use of the generic term 
"device" in the statute, there can be no 
requirement that an arresting officer specify any 
particular kind of mechanism on the knife that 
causes it to lock in place. People v Sans, 2015 
NY Slip Op 07529, CtApp 10-15-15 

 
 

CRIMINAL LAW (RECKLESS 
MANSLAUGHTER, PREGNANT WOMAN 

NOT CRIMINALLY LIABLE FOR DEATH OF 
BABY)/MANSLAUGHTER (PREGNANT 

WOMAN NOT CRIMINALLY LIABLE FOR 
DEATH OF BABY)/BABY (PREGNANT 

WOMAN NOT CRIMINALLY LIABLE FOR 
DEATH OF BABY) 

  
Pregnant Woman Not Liable Under the Reckless 

Manslaughter Statute for Death of Baby Injured in 
Utero But Subsequently Delivered Alive by Cesarean 

Section 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, over an extensive dissent, determined a pregnant 
women could not be convicted of reckless manslaughter 
for the death of her baby following a head-on collision. 
Defendant was in the wrong lane and struck an on-
coming car, killing the two occupants. Defendant 
consented to a cesarean section because the baby was 
in distress (due to the accident). The baby was born 
alive but subsequently died. Defendant was convicted of 
manslaughter for recklessly causing the baby's death. 
The Court of Appeals reversed noting that, had the baby 
died in utero, the baby would not have met the definition 
of "person" in the manslaughter statute: 
  

Had the legislature intended to include pregnant 
women in the class of individuals who may be 
guilty of manslaughter in the second degree for 
reckless acts committed while pregnant, resulting 
in the eventual death of their child, it could clearly 
have done so. Moreover, had defendant's fetus 
died in utero, then, plainly, defendant could not 
have been prosecuted under the manslaughter 
statute because the fetus would not have fallen 
under the definition of a "person" (Penal Law § 
125.05 [1]; ...). * * * 
  
The imposition of criminal liability upon pregnant 
women for acts committed against a fetus that is 
later born and subsequently dies as a result of 
injuries sustained while in utero should be clearly 
defined by the legislature, not the courts. It should 
also not be left to the whim of the prosecutor. 
Conceivably, one could find it "reckless" for a 
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pregnant woman to disregard her obstetrician's 
specific orders concerning bed rest; take 
prescription and/or illicit drugs; shovel a walkway; 
engage in a contact sport; carry groceries; or 
disregard dietary restrictions. Such conduct, if it 
resulted in premature birth and subsequent death 
of the child, could result in criminal liability for the 
mother. At present, such conduct, if it caused a 
stillbirth, would not result in criminal prosecution 
of the mother if the fetus died in utero. Any 
change in the law with regard to such matters 
would be within the province of the 
legislature. People v Jorgensen, 2015 NY Slip 
Op 07699, CtApp 10-22-15 

 
 

CRIMINAL LAW (SEX OFFENDER 
REGISTRATION ACT [SORA] RISK 
CALCULATION)/SEX OFFENDER 

REGISTRATION ACT [SORA] RISK 
CALCULATION 

  
Sexual Conduct That Does Not Rise to the Level of a 

SORA Sex Offense May Be Considered Under the 
"Number of Victims" Risk Factor 

  
The Court of Appeals determined that the "number of 
victims" risk factor (risk factor 3) under the Sex Offender 
Registration Act (SORA) properly included "sexual 
conduct" that did not amount to SORA level sex offenses 
and which involved "webcam chats:" 
  

Given that the Guidelines do not mention a SORA 
level offense in risk factor 3, but instead address 
the more general term, "sexual conduct," we 
agree with the People that the conduct does not 
have to amount to a SORA level offense in order 
to be considered. Furthermore, the child can still 
be a victim under risk factor 3 even though the 
defendant and the child were not in the same 
room, but were communicating through a webcam 
... . People v Izzo, 2015 NY Slip Op 07576, 
CtApp 10-20-15 
  

 
CRIMINAL LAW (TRESPASS)/TRESPASS 

(ELEMENTS EXPLAINED) 
  

Lobby of Public Housing Unit Is Not "Open to the 
Public" Within the Meaning of the Law of Trespass 

  
The Court of Appeals determined the misdemeanor 
information charging defendant with criminal trespass 
second degree was sufficient. The defendant was in the 
lobby of a public housing unit where a "no trespassing" 
sign was posted. When asked, the defendant said he did 
not reside in the building and could not identify any 
resident who had invited him. The court explained the 

elements of all three degrees of trespass and found that 
the lobby of a public housing unit is not "open to the 
public" within the meaning of the law of trespass: 
  

Contrary to defendant's argument, the word 
"public" in the phrase "public housing" refers to 
ownership, not access. It is not the case that all 
property owned by the government is "open to the 
public." Certain areas of publicly-owned buildings 
may be restricted from public use by a locked 
door or a front desk, much like the common areas 
of privately-owned buildings ... . The presence of 
a "No Trespassing" sign may also indicate that 
the common area of a publicly-owned building is 
not open to the public. Accordingly, we agree with 
the Appellate Term that it is possible for a person 
to enter or remain in a publicly-owned dwelling 
without license or privilege to do so. People v 
Barnes, 2015 NY Slip Op 07577, CtApp 10-20-
15 
 

 

 CRIMINAL LAW (TRESPASS)/TRESPASS 
(CRIMINAL LAW) 

  
Police Were Justified In Questioning Defendant's 

Presence In Lobby of an Apartment Building 
Enrolled in the "Trespass Affidavit Program (TAP)" 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, over an extensive dissenting opinion by Judge 
Rivera (in which Judge Lippman concurred), determined 
a police officer had the right to question defendant about 
his presence in the lobby of an apartment building. After 
defendant stated he did not live in the building and could 
not identify a resident who invited him there, he was 
arrested for trespass and a razor blade was seized from 
his pocket, The building was enrolled in the "trespass 
affidavit program (TAP)" which was described as a 
solicitation of police assistance for dealing with 
trespassers. The police officers entered the building to 
conduct a floor by floor search for trespassers: 
  

Our analysis begins with the points "that whether 
police conduct in any particular case conforms to 
De Bour is a mixed question of law and fact," and 
that, in such circumstances, "our review is limited 
to whether there is evidence in the record 
supporting the lower courts' determinations" ... . 
On the merits, our analysis proceeds under the 
first of the four levels of De Bour, which sets a low 
bar for an initial encounter: it "permits a police 
officer to request information from an individual 
and merely requires that the request be supported 
by an objective, credible reason, not necessarily 
indicative of criminality" ... . 

  
Here the record reflects that the encounter 
occurred in a private space restricted by signage 
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and a lock, and that police assistance in 
combating trespassing had been sought through 
enrollment in the TAP. Put simply, the coupling of 
defendant's presence in the subject building with 
the private and protected nature of that location 
supports the intrusion giving rise to what became 
the seizure in question. We conclude that there is 
record support for the determination that the 
police had an objective credible reason to request 
information from defendant ... . 
  
In so concluding we note that the police patrol at 
issue here was intended in part to combat 
trespassing, that is, "knowingly enter[ing] or 
remain[ing] unlawfully in or upon a premises" 
(Penal Law § 140.05), that the building at issue 
was enrolled in the TAP for the purpose of 
addressing that problem, and that this branch of 
the TAP is rooted in tenant protection throughout 
Manhattan. Under these circumstances a police 
officer could have identified a trespasser only by 
requesting information. People v 
Barksdale, 2015 NY Slip Op 07694, CtApp 10-
22-15 
 

 

DISCIPLINARY HEARINGS 
(COA) 

 
 

DISCIPLINARY HEARINGS [INMATES] 
(ATTEMPT TO VIOLATE RULE) 

  
Attempt to Violate a Prison Rule Is Sufficient to Find 

a Violation/Intent Is Irrelevant 
  
The Court of Appeals affirmed the finding that the 
petitioner-inmate had violated the prison rule prohibiting 
the possession of loose stamps in the prison library. 
Petitioner argued he did not violate the rule because he 
was found in possession of the loose stamps outside of 
the library and he did not intend to violate the rule . 
However, the Court of Appeals determined an attempt to 
violate a prison rule is sufficient (petitioner 
acknowledged he was on his way to the library when the 
stamps were found) and the petitioner's intent was not 
an element of the offense: 
  

Prison rules state explicitly that inmates who 
attempt "to violate institutional rules of conduct . . 
. [are] punishable to the same degree as violators 
of such rules . . . . [and] may be cited for attempts 
. . . whether or not the text of an actual rule 
contains such term[]" (7 NYCRR 270.3 [b]). 
Petitioner testified during the disciplinary hearing 
that he was carrying the loose stamps while on 
his way to the law library. Thus, by his own 

admission, he is guilty of an attempt to violate the 
provision, and as a consequence Rule 113.22. 
Furthermore, whether petitioner was aware that 
he was in violation of a restriction on loose 
stamps is irrelevant because Rule 113.22 applies 
regardless of the inmate's intent. Matter of 
Bottom v Annucci, 2015 NY Slip Op 07696, 
CtApp 10-22-15 

 

 

DISCIPLINARY HEARINGS 
[INMATES] (FAILURE TO CALL WITNESS 

REQUESTED BY INMATE) 
  

Absent a Clear Due Process Violation, the Correct 
Remedy for Failure to Explain Why a Witness 

Requested by the Inmate Did Not Testify (a Rule 
Violation) Is a New Hearing, Not Expungement 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, determined that, under the facts, the correct 
remedy for the failure to call a witness requested by the 
inmate at a disciplinary hearing was a new hearing, not 
expungement. The court explained the due process 
requirements in this context, and the requirements of the 
Department of Correctional and Community Services' 
(DOCCS') rules, which go beyond the due process 
requirements. Under the rules, if a requested witness in 
not called, the inmate must be given a written 
explanation for the witness' absence. Due process does 
not require the prison officials to explain why a witness 
did not appear. Here, because, under the facts, there 
was a clear rule violation, but no clear due process 
violation, a new hearing, not expungement, was 
appropriate: 
  

Petitioner was charged in a misbehavior report for 
violating prison disciplinary rules while an inmate 
at Attica Correctional Facility. At the Tier III 
disciplinary hearing, petitioner pleaded not guilty 
to all charges and requested several witnesses be 
called, including another inmate, T. However, T 
refused to testify, stating on his inmate witness 
refusal form that "I was never at Upstate ever. I 
came here from Attica!" Petitioner asked the 
hearing officer to re-contact T because his 
response indicated that he was confused about 
the location of the incident, which had occurred at 
Attica. The hearing officer agreed to have T re-
interviewed. However, when the hearing 
reconvened T did not testify and the hearing 
officer did not state whether T had been re-
contacted, and, if so, what he had said regarding 
the request to testify. The hearing officer, 
thereafter, found petitioner guilty of all charges, 
and respondent, the then Commissioner of the 
Department of Corrections and Community 
Supervision (DOCCS), administratively affirmed 
this disposition ... . * * * 

http://www.courts.state.ny.us/reporter/3dseries/2015/2015_07694.htm
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The United States Supreme Court in Wolff v 
McDonell , 418 US 539 (1974) held that inmates 
retain rights under the Federal Due Process 
Clause and are entitled to the minimum 
requirements for procedural due process, 
although those rights are subject to restrictions 
due to the nature of incarceration (id. at 556-58). 
Those minimal due process requirements include 
an inmate's right in a disciplinary proceeding to 
call witnesses in the inmate's defense, so long as 
"permitting [the inmate] to do so will not be unduly 
hazardous to institutional safety or correctional 
goals" (id. at 566). While noting its usefulness, the 
Supreme Court did not require that prison officials 
"state [their] reason for refusing to call a witness, 
whether it be for irrelevance, lack of necessity, or 
the hazards presented in individual cases" (id. ). 

  
The right to call witnesses is codified in DOCCS 
regulations, which also provide additional 
protections above and beyond those minimum 
requirements for procedural due process 
recognized by the United States Supreme Court 
(see 7 NYCRR 254.5). For example, and as 
relevant to this appeal, section 254.5(a) states 
that an inmate may call a witness if the testimony 
is "material, is not redundant, and doing so does 
not jeopardize institutional safety or correctional 
goals. If permission to call a witness is denied, the 
hearing officer shall give the inmate a written 
statement stating the reasons for the denial, 
including the specific threat to institutional safety 
or correctional goals presented." Matter of 
Texeira v Fischer, 2015 NY Slip Op 07783, 
CtApp 10-27-15 

 

 

EMPLOYMENT LAW (COA) 
 
 

EMPLOYMENT LAW 
(WHISTLEBLOWERS)/MUNICIPAL LAW 

(WHISTELBLOWERS)/CIVIL SERVICE LAW 
(WHISTLEBLOWERS)/DAMAGES 

(PREJUDGMENT INTEREST UNDER 
WHISTLEBLOWER STATUTE) 

  
Under the Circumstances Plaintiff Could Not Strictly 

Comply with the Whistleblower Statute by 
Complaining to the Very People Involved in the 

Wrongful Conduct---Plaintiff Entitled to Back Pay 
and Prejudgment Interest for Retaliatory Demotion 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, determined that plaintiff had complied 
with the whistleblower statute and was entitled to 

prejudgment interest on his award for retaliatory 
demotion. The statute, Civil Service Law  75-b, requires 
that any allegedly wrongful act first be reported to the 
"appointing authority." However, in this case, the 
"appointing authority" were the very people plaintiff 
alleged committed the wrongful act. In this 
circumstance plaintiff's complaints to his immediate 
superiors and then to the inspector general were 
deemed to comply with the statute. The Court of Appeals 
also reasoned that, because the purpose of the 
whistleblower statute is to make whistleblowers whole, 
the award of prejudgment interest under the statute is 
proper: 
  

Under these particular circumstances, strict 
compliance with the reporting requirements of 
Civil Service Law § 75-b would not serve the 
purpose of the statute. Rather, courts should use 
their discretion in determining whether the overall 
actions of the plaintiff constitute a good faith effort 
to report the misconduct. In cases such as this — 
where the appointing authority is the one 
engaging in the alleged misconduct — an 
employee's good faith effort to report the 
misconduct should be evaluated with attention to 
the employee's practical inability to report to the 
appointing authority. The "good faith" provision in 
the statute affords courts the discretion to 
determine whether a plaintiff has met its 
requirements and appears to adequately account 
for situations like the one presented here. * * * 
  
Here, an overall view of the comprehensive 
package of remedies listed in Labor Law § 740 
(5), including undefined "compensation" and 
"remuneration," demonstrates that the Legislature 
sought to make a whistleblowing plaintiff whole, 
which would include an award of prejudgment 
interest.  ... [B]ecause the remedies listed in the 
statute appear to seek to make a whistleblowing 
plaintiff whole, awarding prejudgment interest 
would serve that purpose. By demoting plaintiff 
rather than awarding him a planned promotion 
and significant raise, defendants deprived plaintiff 
of access to what would have been a higher 
salary for a period of over 10 years. Awarding 
back pay with interest would serve to make 
plaintiff whole; thus, he is entitled to such a 
recovery. Tipaldo v Lynn, 2015 NY Slip Op 
07698, CtApp 10-22-15 
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ENVIRONMENTAL LAW (COA) 
 
 

ENVIRONMENTAL LAW (SELLER'S 
AGREEMENT TO INDEMNIFY BUYER FOR 

CLEAN-UP)/REAL ESTATE (SELLER'S 
AGREEMENT TO INDEMNIFY BUYER FOR 
ENVIRONMENTAL CLEAN-UP)/CONTRACT 
LAW (INDEMNIFICATION AGREEMENT RE: 

ENVIRONMENTAL CLEAN-UP) 
  

Environmental Clean-Up Indemnification Agreement 
Between Seller and Buyer of Property Triggered by 

Department of Environmental Conservation's 
(DEC's) "Potentially Responsible Party (PRP)" Letter 

to Buyer 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Stein, reversing the Appellate Division, determined the 
environmental clean-up indemnification agreement 
between the seller (Pyne) and buyer (Remet) of property 
was triggered by the Department of Environmental 
Conservation's (DEC's) letter to Remet. Although the 
letter referred to Remet as a "potentially" responsible 
party (PRP), the letter required that Remet enter into a 
consent agreement (re: the clean-up) with the DEC or, if 
no consent agreement is executed within 30 days, pay 
for the clean-up done by the DEC: 
  

The plain language of the governing contractual 
indemnity provision, together with the language of 
the PRP letter and the surrounding facts and 
circumstances, demonstrate that Remet was 
entitled to indemnification because it was 
"required," within the meaning of the sales 
agreement, to act in response to the PRP letter. 
The PRP letter stated that it pertained to an 
"Urgent Legal Matter," indicated that a prompt 
reply was "necessary," and set forth the 
consequences that would flow from Remet's 
refusal to act. Regardless of whether Remet was 
designated a potentially responsible party or a 
responsible party, the letter demanded either a 
consent order or payment, and any language 
indicating that Remet's response was voluntary 
must be read in terms of those demands. In other 
words, the PRP letter — by its terms — effectively 
marked the beginning of a "legal" process against 
Remet pursuant to the ECL, in which DEC 
expressly sought recovery from Remet for any 
amounts expended in remediating the [the site]. 

  
Additionally, the circumstances surrounding the 
execution of the indemnification clause include 
the parties' awareness that, because the 
[site] was listed as an inactive hazardous waste 
site, the purchaser of the property at issue here 

risked incurring substantial expenses, and that 
Pyne accordingly deposited a large sum in 
escrow to cover at least a portion of those 
potential expenses. Remet Corp. v Estate of 
Pyne, 2015 NY Slip Op 07575, CtApp 10-20-15 

 
 
 

NEGLIGENCE (COA) 
 

  

NEGLIGENCE (TRIVIAL DEFECT, SLIP AND 
FALL)/TRIVIAL DEFECT (NEGLIGENCE, 

SLIP AND FALL) 
  

Analytical Criteria for Determining Whether a Defect 
Is Trivial Explained 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Fahey, tackled the topic of "trivial defects" in slip and fall 
cases.  The court looked at three actions where the 
defect was deemed trivial, and reversed two of them. 
The court explained the analytical principles: 
  

The repetition of the phrase "not constituting a 
trap" in many Appellate Division opinions should 
not be taken to limit the means by which a plaintiff 
may demonstrate a question of fact concerning 
the hazard posed by a physically small defect. 
Liability does not "turn[] upon whether the hole or 
depression, causing the pedestrian to fall, . . . 
constitutes 'a trap' " ... . The case law provides 
numerous examples of factors that may render a 
physically small defect actionable, including a 
jagged edge ...; a rough, irregular surface ...; the 
presence of other defects in the vicinity ...; poor 
lighting ...; or a location — such as a parking lot, 
premises entrance/exit, or heavily traveled 
walkway — where pedestrians are naturally 
distracted from looking down at their feet ... .  

  
Our survey of such cases indicates that the lower 
courts, appropriately, find physically small defects 
to be actionable when their surrounding 
circumstances or intrinsic characteristics make 
them difficult for a pedestrian to see or to identify 
as hazards or difficult to traverse safely on foot. 
Attention to the specific circumstances is always 
required and undue or exclusive focus on whether 
a defect is a "trap" or "snare" is not in keeping 
with [our precedent]. Hutchinson v Sheridan Hill 
House Corp., 2015 NY Slip Op 07578, CtApp 
10-20-15 
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TAX LAW (COA) 
 

 
 TAX LAW (SALES TAXES ON WIRELESS 

PHONE CALLS, CIVIL ENFORCEMENT 
ACTION BY ATTORNEY GENERAL)/FALSE 

CLAIMS ACT (CIVIL ENFORCEMENT 
ACTION BY ATTORNEY GENERAL RE: 
SALES TAX IMPOSED ON WIRELESS 

PHONE CALLS)/WIRELESS PHONE CALLS 
(SALES TAX) 

  
Attorney General's Complaint Against Sprint Stated 
a Cause of Action Under the False Claims Act Re: 

Sales Tax On Wireless Phone Calls 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, over a partial dissent, determined the attorney 
general's (AG's) complaint sufficiently stated a cause of 
action against Sprint, based upon the False Claims Act 
(FCA), alleging the knowing submission of false sales 
tax statements re: interstate and international wireless 
phone calls. The court succinctly stated its holding as 
follows: 
  

... (1) the New York Tax Law imposes sales tax 
on interstate voice service sold by a mobile 
provider along with other services for a fixed 
monthly charge; (2) the statute is unambiguous; 
(3) the statute is not preempted by federal law; (4) 
the Attorney General's (AG) complaint sufficiently 
pleads a cause of action under the New York 
False Claims Act (FCA)(State Finance Law § 187 
et seq.); and (5) the damages recoverable under 
the FCA are not barred by the Ex Post Facto 
Clause of the United States Constitution. People 
v Sprint Nextel Corp., 2015 NY Slip Op 07574, 
CtApp 10-20-15 
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AGREEMENT TO INDEMNIFY BUYER FOR 
CLEAN-UP), 75 

ESTATE TAXES (PAYMENT INSTRUCTIONS 
IN WILL), 61 

EVIDENCE (, 9 

EVIDENCE (CRIMINAL LAW, ADOPTIVE 
ADMISSION), 16 

EVIDENCE (CRIMINAL LAW, PROBATIVE 
VERSUS PREJUDICIAL), 67 

EVIDENCE (DEFENDANT'S ADMISSION AND 
PRIOR INCONSISTENT STATEMENT IN 
POLICE ACCIDENT REPORT), 48 

EVIDENCE (DISCIPLINARY PROCEEDINGS, 
CONFIDENTIAL INFORMANTS), 30 

EVIDENCE (EXPERT TESTIMONY RE 

CIVIL COMMITMENT OF SEX OFFENDER), 
43 

EVIDENCE (FAILURE TO TURN OVER 
IMPEACHMENT MATERIAL IS A BRADY 
VIOLATION), 19 

EVIDENCE (HEARSAY SUFFICIENT TO 
DEFEAT SUMMARY JUDGMENT), 12 

EVIDENCE (PAST RECOLLECTION 
RECORDED), 12 

EVIDENCE (PRIOR CRIME, ATTEMPT), 68 

EVIDENCE (REVOCATION OF 
PROBATION)/HEARSAY (REVOCATION 
OF PROBATION), 25 

EVIDENCE (SERIOUSLY CONTROVERTED 
HEARSAY WILLL NOT SUPPORT CHILD 
ABUSE REPORT), 33 

FAIR REPRESENTATION, DUTY OF 
(UNIONS), 31 

FALSE CLAIMS ACT (CIVIL ENFORCEMENT 
ACTION BY ATTORNEY GENERAL RE 

SALES TAX IMPOSED ON WIRELESS 
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PHONE CALLS), 76 

FAMILY COURT ACT (JAIL TERM FOR 
WILFUL VIOLATION OF CHILD SUPPORT 
OBLIGATIONS), 35 

FAMILY LAW (AMENDMENT AND 
EXPUNGEMENT OF REPORT IN 
CENTRAL REGISTER OF CHILD ABUSE 
AND MALTREATMENT), 33 

FAMILY LAW (CIVIL CONTEMPT), 66 

FAMILY LAW (CONTEMPT RE 

STIPULATION), 13 

FAMILY LAW (CUSTODY OF CHILD SHOULD 
NOT HAVE BEEN AWARDED TO 
MOTHER'S SISTER), 33 

FAMILY LAW (CUSTODY PROCEEDINGS, 
RIGHT TO COUNSEL), 34 

FAMILY LAW (INTIMATE RELATIONSHIP 
UNDER FAMILY COURT ACT 812), 34 

FAMILY LAW (JAIL TERM RE 

WILLFUL VIOLATION OF CHILD SUPPORT 
OBLIGATIONS), 35 

FAMILY LAW (PATERNITY 
ACKNOWLEDGMENT), 35 

FAMILY LAW (PERMANENT NEGLECT, 
REMAINING IN FOSTER CARE UNTIL 
FATHER'S RELEASE FROM PRISON WAS 
NOT A SUFFICIENT PLAN FOR THE 
CHILDREN'S FUTURE), 36 

FAMILY LAW (SPECIAL JUVENILE 
IMMIGRANT STATUS), 36 

FAMILY LAW (TERMINATION OF PARENTAL 
RIGHTS), 37 

FAMILY LAW (VACATION OF NEGLECT 
ADJUDICATION), 37 

FIDUCIARY DUTY, BREACH OF 
(MISAPPROPRIATION OF TRADE 
SECRETS, IDEAS, LABOR, SKILLS AND 
EXPENDITURES), 44 

FIDUCIARY DUTY, BREACH OF (STATUTE 
OF LIMITATIONS), 60 

FIDUCIARY EXCEPTION (ATTORNEY-
CLIENT PRIVILEGE, DERIVATIVE 
ACTION), 15 

FIFTH AMENDMENT RIGHT AGAINST SELF-
INCRIMINATION (NEGATIVE INFERENCE 
FROM INVOCATION OF RIGHT IN CIVIL 
PROCEEDINGS), 66 

FIREARMS (CONSTITUTIONALITY OF SAFE 
ACT RESTRICTIONS ON OWNERSHIP OF 
FIREARMS), 59 

FIREFIGHTERS (ARBITRATION, 
COLLECTIVE BARGAINING AGREEMENT), 
6 

FOREIGN CORPORATIONS (JURISDICTION, 
TRANSACTION OF BUSINESS), 9 

FORUM SELECTION CLAUSE (VENUE), 13 

FREEDOM OF INFORMATION LAW (FOIL) 
(POLICE PERSONNEL RECORDS), 38 

FRIVILOUS CONDUCT (ATTORNEYS, 
SANCTIONS), 7 

GOODS SOLD AND DELIVERED (PLEADING 
REQUIREMENTS), 30 

GOVERNMENTAL IMMUNITY (DONATE LIFE 
REGISTRY), 60 

GOVERNMENTAL IMMUNITY (DUTY OWED 
TO TEACHER INJURED BY STUDENT), 55 

GOVERNMENTAL IMMUNITY (POLICE 
PROTECTION), 51 

GRAVES AMENDMENT (LIABILITY OF 
OWNER OF RENTED VEHICLE), 49 

GRAVITY KNIFE (SUFFICIENCY OF 
MISDEMEANOR COMPLAINT), 71 

GUILTY PLEAS (APPELLATE ISSUES 
FORFEITED BY), 17 

HEARSAY (CRIMINAL LAW, STATE OF MIND 
EXCEPTION, HEARSAY TO 
DEMONSTRATE CONDUCT), 22 

HEARSAY (DISCIPLINARY HEARING, 
CONFIDENTIAL INFORMANTS), 30 

HEARSAY (DOULBE HEARSAY IN SEARCH 
WARRANT APPLICATION), 28 

HEARSAY (SERIOUSLY CONTROVERTED 
HEARSAY WILL NOT SUPPORT CHILD 
ABUSE REPORT), 33 

HUMAN RIGHTS LAW (EMPLOYMENT LAW, 
SEXUAL HARASSMENT), 32 

IDEAS (MISAPPROPRIATION OF BUSINESS-
RELATED), 44 

ILLEGAL ARREST (SUPPRESSION), 27 

IMMIGRATION (SPECIAL JUVENILE 
IMMIGRANT STATUS), 36 

IMMIGRATION CONSEQUENCES OF 
GUILTY PLEA, 21 

IMMIGRATION CONSEQUENCES, GUILTY 
PLEA/DEPORTATION CONSEQUENCES 
OF GUILTY PLEA, 21 

IMPEACHMENT EVIDENCE (FAILURE TO 
TURN OVER IS A BRADY VIOLATION), 19 

INDICTMENT, DISMISSAL (AMENDMENT OF 
DECISION AND ORDER), 17 



 

 82 

INITIAL AGGRESSOR JURY INSTRUCTION 
(JUSTIFICATION DEFENSE WHERE 
DEFENDANT INTERVENES IN AN ON-
GOING FIGHT), 70 

INSURANCE LAW (BAD FAITH CLAIMS 
HANDLING) 38 

INSURANCE LAW (CONCLUSORY 
ALLEGATIONS OF BAD FAITH), 39 

INSURANCE LAW (INTERPRETATION OF 
POLICY), 39 

INSURANCE LAW (LATE DISCLAIMER RE 

PROPERTY DAMAGE CLAIM), 39 

INSURANCE LAW (LATE DISCLAIMER), 40 

INSURANCE LAW (PUBLIC ADJUSTERS), 40 

INTIMATE RELATIONSHIP (FAMILY COURT 
ACT 812), 34 

INTOXICATED GUEST, INJURIES CAUSED 
BY (PARENTS NOT LIABLE FOR ASSAULT 
AT PARTY HOSTED BY DAUGHTER), 51 

JANITORIAL SCHEDULE (INSUFFICIENT TO 
DEMONSTRATE LACK OF NOTICE OF 
DANGEROUS CONDITION), 48 

JOHN DOE DEFENDANTS (MOTION TO 
AMEND COMPLAINT TO SUBSTITUTE 
NAMED DEFENDANTS), 50 

JUDGES (MANDAMUS TO COMPEL 
DECISION ON MOTION), 9 

JUDICIAL ESTOPPEL (CERCLA LOVE 
CANAL REMEDY, EFFECT ON STATE 
CLAIMS), 32 

JUDICIAL NOTICE (LAW OF THE 
PHILIPPINES), 22 

JURISDICTION (FOREIGN CORPORATIONS, 
NON-DOMICILARIES, TRANSACTION OF 
BUSINESS), 9 

JURORS (BATSON CHALLENGE 
PROCEDURE NOT FOLLOWED), 18 

JURORS (IMPLIED BIAS, SOCIAL 
RELATIONSHIP WITH DISTRICT 
ATTORNEY), 23 

JURY INSTRUCTIONS (CRIMINAL LAW, 
INTOXICATION), 23 

JURY INSTRUCTIONS (JUSTIFICATION 
DEFENSE, INITIAL AGGRESSOR 
INSTRUCTION WHERE DEFENDANT 
INTERVENES IN AN ON-GOING FIGHT), 70 

JURY NOTES (COURT'S INADEQUATE 
RESPONSE TO REQUEST FOR 
EVIDENCE), 69 

JURY NOTES (FAILURE TO FOLLOW 

O'RAMA PROCEDURE), 69, 70 

LABOR LAW (LABOR LAW 200), 41 

LABOR LAW (PLAINTIFF’S ACTIONS AS 
SOLE PROXIMATE CAUSE), 42 

LABOR LAW (PLAINTIFF'S ACTIONS AS 
SOLE PROXIMATE CAUSE), 41 

LABOR, SKILLS AND EXPENDITURES 
(MISAPPROPRIATION OF BUSINESS-
RELATED), 44 

LANDLORD-TENANT (ACCRUAL OF CAUSE 
OF ACTION BASED UPON RENT 
COMPUTATION DISPUTE), 42 

LANDLORD-TENANT (LEAD PAINT 
EXPOSURE), 53 

LANDLORD-TENANT (NEGLIGENCE, OUT-
OF-POSSESSION LANDLORD), 11 

LEAD PAINT EXPOSURE, 53 

LEGAL MALPRACTICE (ADVISE AND DUE 
DILIGENCE), 65 

LIQUIDATED DAMAGES, 15 

LOVE CANAL (STATE CLAIMS NOT 
PRECLUDED BY CERCLA REMEDY), 32 

MANDAMUS (COMPEL JUDGE TO DECIDE 
MOTIONS), 9 

MANSLAUGHTER (PREGNANT WOMAN 
NOT CRIMINALLY LIABLE FOR DEATH OF 
BABY), 71 

MEDICAL MALPRACTICE (ASSISTANCE 
AND SUPERVISON OF ELDERLY 
PATIENT), 45 

MENTAL HYGIENE LAW (CIVIL 
COMMITMENT OF SEX OFFENDERS), 43 

MENTAL HYGIENE LAW (EXPERT 
TESTIMONY RE 

CIVIL COMMITMENT OF SEX OFFENDER), 
43 

MENTAL HYGIENE LAW (HABEUS 
CORPUS), 66 

MIKVAH (NEIGHBORHOOD PLACE OF 
WORSHIP), 65 

MISAPPROPRIATION OF TRADE SECRETS, 
IDEAS, LABOR, SKILLS AND 
EXPENDITURES, 44 

MISDEMEANOR COMPLAINT (SUFFICIENCY 
OF), 71 

MORTGAGE LOAN PURCHASE 
AGREEMENT [MLPA] (RESIDENTIAL 
MORTGAGE-BACKED SECURITIES), 14 

MUNICIPAL LAW (ABOLISHMENT OF CIVIL 
SERVICE POSITION), 45 
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MUNICIPAL LAW (AMENDMENT OF NOTICE 
OF CLAIM), 53 

MUNICIPAL LAW (ARBITRATION, 
COLLECTIVE BARGAINING AGREEMENT), 
6 

MUNICIPAL LAW (COURTS' LIMITED 
REVIEW POWERS RE 

ADMINISTRATIVE DECISIONS), 5 

MUNICIPAL LAW (CREATION OF DEFECT 
CAUSING INJURY), 47 

MUNICIPAL LAW (CRITERIA FOR COURT 
REVIEW OF ADMINISTRATIVE 
DETERMINATION MADE AFTER A 
HEARING), 5 

MUNICIPAL LAW (DUTY OWED TO 
TEACHER INJURED BY STUDENT), 55 

MUNICIPAL LAW (LIABILITY OF POLICE RE 

DUTY TO PROTECT), 51 

MUNICIPAL LAW (NOTICE OF DEFECT 
CAUSING INJURY), 47 

MUNICIPAL LAW (PUBLIC EMPLOYEES, 
RETALIATION FOR UNION ADVOCACY), 
31 

MUNICIPAL LAW (SCHOOL DISTRICT OWES 
NO SPECIAL DUTY TO ADULT 
EMPLOYEE), 55 

MUNICIPAL LAW (TERMINATION FOR 
INSUBORDINATION), 32 

MUNICIPAL LAW (WHISTELBLOWERS), 74 

NEGLECT (VACATION OF NEGLECT 
ADJUDICATION), 37 

NEGLIGENCE (, 50 

NEGLIGENCE (ASSISTANCE AND 
SUPERVISON OF ELDERLY PATIENT), 45 

NEGLIGENCE (ASSUMPTION OF THE RISK), 
46 

NEGLIGENCE (CREATION OF DANGEROUS 
CONDITION BY MUNICIPALITY), 47 

NEGLIGENCE (DAMAGES FOR PAIN AND 
SUFFERING), 47 

NEGLIGENCE (DEFENDANT'S ADMISSION 
AND PRIOR INCONSISTENT STATEMENT 
IN POLICE ACCIDENT REPORT), 48 

NEGLIGENCE (DEFENDANT'S 
INSUFFICIENT DEMONSTRATION OF 
LACK OF NOTICE OF DANGEROUS 
CONDITION), 48 

NEGLIGENCE (DUTY OF CARE), 48 

NEGLIGENCE (DUTY OF CARE, SPECIAL 
RELATIONSHIP), 49 

NEGLIGENCE (FAILURE TO MAINTAIN 
RENTAL VEHICLE), 49 

NEGLIGENCE (INJURY ON BOAT OWNED 
BY CRUISE SHIP), 50 

NEGLIGENCE (LABOR LAW, COMMON LAW 
NEGLIGENCE), 41 

NEGLIGENCE (LEAD PAINT EXPOSURE), 53 

NEGLIGENCE (NEGLIGENT SUPERVISION 
OF STUDENTS), 51 

NEGLIGENCE (NOTICE OF CLAIM, 
AMENDMENT OF), 53 

NEGLIGENCE (NOTICE PRE-REQUISITE RE 

MUNICIPALITIES), 47 

NEGLIGENCE (OUT-OF-POSSESSION 
LANDLORD), 11 

NEGLIGENCE (PARENTS NOT LIABLE FOR 
ASSAULT BY INTOXICATED GUEST AT 
PARTY HOSTED BY DAUGHTER), 51 

NEGLIGENCE (POLICE PROTECTION), 51 

NEGLIGENCE (PROXIMATE CAUSE, 
PLAINTIFF'S NEGLIGENCE WAS 
SUPERSEDING CAUSE AS A MATTER OF 
LAW), 52 

NEGLIGENCE (RIGHT OF SEPULCHER, 
GOVERNMENTAL IMMUNITY), 60 

NEGLIGENCE (SCHOOL DISTRICT OWES 
NO SPECIAL DUTY TO ADULT 
EMPLOYEE), 55 

NEGLIGENCE (SEXUAL ABUSE OF 
STUDENT BY TEACHER), 54 

NEGLIGENCE (SLIP AND FALL, 
IDENTIFICATION OF CAUSE), 47 

NEGLIGENCE (SNOW AND ICE, 
DEFENDANT FAILED TO DEMONSTRATE 
IT DID NOT CREATE OR EXACERBATE 
THE CONDITION), 54 

NEGLIGENCE (TEACHER INJURED BY 
STUDENT), 55 

NEGLIGENCE (TRACKED-IN RAIN ON 
FLOOR), 56 

NEGLIGENCE (TRIVIAL DEFECT, SLIP AND 
FALL), 75 

NEGLIGENT RETENTION (SEXUAL ABUSE 
OF STUDENT BY TEACHER), 54 

NEGLIGENT SUPERVISION (SEXUAL 
ABUSE OF STUDENT BY TEACHER), 54 

NEGLIGENT SUPERVISION (STUDENTS), 51 

NEIGHBORHOOD PLACE OF WORSHIP 
(ZONING ORDINANCE), 65 

NON-DOMICILIARIES (JURISDICTION, 
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TRANSACTION OF BUSINESS), 9 

NOTE OF ISSUE (FAILURE TO TIMELY 
FILE), 10 

NOTICE (DEFENDANT'S INSUFFICIENT 
DEMONSTRATION OF LACK OF NOTICE 
OF DANGEROUS CONDITION), 48 

NOTICE OF CLAIM (AMENDMENT), 53 

ORGAN DONATION (DONATE LIFE 
REGISTRY, GOVERNMENTAL IMMUNITY), 
60 

PAIN AND SUFFERING (MOTION TO SET 
ASIDE JURY VERDICT), 47 

PARENTAL RIGHTS, TERMINATION OF, 37 

PAT-DOWN SEARCH (UNLAWFUL), 28 

PATERNITY ACKNOWLEGMENT (GROUNDS 
TO VACATE), 35 

PERJURY, 24 

PERMANENT NEGLECT (CHILDREN'S 
REMAINING IN FOSTER CARE UNTIL 
FATHER'S RELEASE FROM PRISON NOT 
A SUFFICIENT PLAN FOR THE 
CHILDREN'S FUTURE), 36 

PERSONAL GUARANTY (SUMMARY 
JUDGMENT IN LIEU OF COMPLAINT), 12 

POLICE ACCIDENT REPORT 
(DEFENDANT'S STATEMENT ADMISSIBLE 
AS ADMISSION AND PRIOR 
INCONSISTENT STATEMENT), 48 

POLICE PERSONNEL RECORDS 
(EXEMPTED FROM FREEDOM OF 
INFORMATION LAW DISCLOSURE), 38 

POLICE PROTECTION (GOVERNMENTAL 
IMMUNITY), 51 

POSTRELEASE SUPERVISION (FAILURE TO 
INFORM DEFENDANT), 24 

PREDICATE FELONY (FAILURE TO INFORM 
RE 

POSTRELEASE SUPERVISION), 24 

PREEMPTION (CERCLA LOVE CANAL 
REMEDY, EFFECT ON STATE CLAIMS), 32 

PREMISES LIABILITY (LEAD PAINT 
EXPOSURE), 53 

PRIVILEGE (ATTORNEY-CLIENT, 
DERIVATIVE ACTION), 15 

PROBABLE CAUSE HEARING (SUFFICIENT 
ALLEGATIONS IN MOVING PAPERS), 24 

PROBATION (PROOF REQUIREMENTS FOR 
REVOCATION), 25 

PROMISSORY ESTOPPEL 
(MISAPPROPRIATION OF BUSINESS 

IDEAS, TRADE SECRETS, LABOR SKILLS 
AND EXPENDITURES), 44 

PROMISSORY NOTE (SUMMARY 
JUDGMENT IN LIEU OF COMPLAINT), 12 

PROXIMATE CAUSE (LABOR LAW, 
PLAINTIFF'S ACTIONS AS SOLE 
PROXIMATE CAUSE), 41, 42 

PROXIMATE CAUSE (PLAINTIFF'S 
NEGLIGENCE WAS SUPERSEDING 
CAUSE AS A MATTER OF LAW), 52 

PUBLIC ADJUSTERS (PAYMENT FOR 
VALUABLE SERVICES), 40 

PUBLIC EMPLOYEES (ARBITRATION, 
COLLECTIVE BARGAINING AGREEMENT), 
6 

PUNITIVE DAMAGES (MUST BE 
CONNECTED TO SUBSTANTIVE CAUSE 
OF ACTION, CONCLUSORY 
ALLEGATIONS WILL NOT SUPPORT), 39 

REAL ESTATE (SELLER'S AGREEMENT TO 
INDEMNIFY BUYER FOR 
ENVIRONMENTAL CLEAN-UP), 75 

REAL ESTATE (UNCONDITIONAL 
ATTORNEY APPROVAL NEVER 
PROVIDED), 56 

REAL PROPERTY (FORGED DEED), 57 

REAL PROPERTY (OWNERSHIP TO 
CENTERLINE OF ABUTTING ROADWAY), 
57 

REAL PROPERTY TAX LAW (ASSESSMENT 
OF LAND VALUE), 58 

REFUSAL OF CHEMICAL TEST (DRIVING 
WHILE INTOXICATED), 17 

RENT COMPUTATION (ACCRUAL OF 
CAUSE OF ACTION BASED UPON), 42 

RENTAL VEHICLE (FAILURE TO MAINTAIN), 
49 

RESIDENTIAL MORTGAGE-BACKED 
SECURITIES (RMBS), 14 

RESISTING ARREST (ARREST NOT 
AUTHORIZED), 28 

RESPONDEAT SUPERIOR (SEXUAL ABUSE 
OF STUDENT BY TEACHER), 54 

RESTITUTION, FAILURE TO MAKE 
PAYMENTS (PROBATION REVOCATION), 
25 

RETIREMENT AND SOCIAL SECURITY LAW 
(PERFORMANCE OF DUTY DISABILITY, 
CORRECTIONS OFFICERS), 59 

RETIREMENT AND SOCIAL SECURITY LAW 



 

 85 

(SLIP AND FALL NOT AN ACCIDENT), 58 

RIGHT TO BEAR ARMS 
(CONSTITUTIONALITY OF SAFE ACT 
RESTRICTIONS ON OWNERSHIP OF 
FIREARMS), 59 

RIGHT TO COUNSEL (CONTEMPT 
PROCEEDINGS), 7 

SAFE ACT (CONSTITUTIONALITY OF 
RESTRICTIONS ON OWNERSHIP OF 
FIREARMS), 59 

SANCTIONS (ATTORNEYS, DISMISSED 
CAUSE OF ACTION INCLUDED IN 
AMENDED COMPLAINT), 38 

SANCTIONS (ATTORNEYS, FRIVILOUS 
CONDUCT), 7 

SEARCH WARRANT APPLICATION 
(DOUBLE HEARSAY), 28 

SENTENCING (ENHANCED SENTENCE), 21 

SENTENCING (FAILURE TO IMPOSE 
PROMISED SENTENCE), 25 

SEPULCHER, RIGHT OF (DONATE LIFE 
REGISTRY), 60 

SERVICE OF PROCESS (EXTENSION OF 
TIME), 11 

SEX OFFENDER REGISTRATION ACT 
[SORA] (DUE PROCESS PROTECTIONS 
IN SORA PROCEEDINGS), 67 

SEX OFFENDER REGISTRATION ACT 
[SORA] PROCEEDINGS (UPWARD 
DEPARTURE), 26 

SEX OFFENDER REGISTRATION ACT 
[SORA] RISK CALCULATION, 72 

SEX OFFENDERS (CIVIL COMMITMENT), 43 

SEXUAL HARASSMENT (EMPLOYMENT 
LAW), 32 

SLIP AND FALL (DEFENDANT FAILED TO 
DEMONSTRATE IT DID NOT CREATE OR 
EXACERBATE THE CONDITION), 54 

SOLE REMEDY CLAUSE (DAMAGES, 
BREACH OF CONTRACT), 14 

SPECIAL RELATIONSHIP (DUTY OF CARE), 
49 

SPECIAL RELATIONSHIP (GOVERNMENT 
LIABILITY), 51 

STATEMENTS (NO PRONOUNCED BREAK 
AFTER UNWARNED STATEMENTS), 29 

STATUTE OF LIMITATIONS (ACCRUAL OF 
CAUSE OF ACTION BASED UPON RENT 
COMPUTATION DISPUTE), 42 

STATUTE OF LIMITATIONS (DOES NOT 

APPLY TO FORGED DEED WHICH IS 
VOID AB INITIO), 57 

SUMMARY JUDGMENT (HEARSAY 
SUFFICIENT TO DEFEAT)/NEGLIGENCE 
(PAST RECOLLECTION RECORDED AND 
HEARSAY CONCERNING SLIP AND FALL 
PROPERLY CONSIDERED RE 

SUMMARY JUDGMENT), 12 

SUMMARY JUDGMENT (NEGLIGENCE, 
DEFENDANT'S FAILURE TO 
DEMONSTRATE LACK OF 
CONSTRUCTIVE NOTICE), 48 

SUPPRESSION (DOUBLE HEARSAY IN 
SEARCH WARRANT APPLICATION), 28 

SUPPRESSION (ILLEGAL ARREST), 27 

SUPPRESSION (IMPROPER STREET STOP), 
26 

SUPPRESSION (INSUFFICIENT 
ALLEGATIONS TO WARRANT HEARING), 
27 

TAX (ESTATE TAXES, INSTRUCTIONS FOR 
PAYMENT IN WILL), 61 

TAX CERTIORARI PROCEEDING 
(ASSESSMENT OF LAND VALUE), 58 

TAX LAW (SALES TAXES ON WIRELESS 
PHONE CALLS, CIVIL ENFORCEMENT 
ACTION BY ATTORNEY GENERAL), 76 

TICKET, CRUISE SHIP (FORUM SELECTION 
AND TIME LIMITATION CLAUSES), 50 

TOWN LAW (ABOLISHMENT OF CIVIL 
SERVICE POSITION), 45 

TRADE SECRETS (MISAPPROPRIATION), 44 

TRAFFIC INFRACTION (UNLAWFUL PAT-
DOWN SEARCH), 28 

TRANSFER ON DEATH SECURITY 
REGISTRATION ACT (TODSRA), 61 

TRESPASS (CRIMINAL LAW), 72 

TRESPASS (ELEMENTS EXPLAINED), 72 

TRIVIAL DEFECT (NEGLIGENCE, SLIP AND 
FALL), 75 

TRUSTS AND ESTATES (BREACH OF 
FIDUCIARY DUTY), 60 

TRUSTS AND ESTATES (ESTATE TAXES, 
PAYMENT INSTRUCTIONS IN WILL), 61 

TRUSTS AND ESTATES (TRANSFER ON 
DEATH SECURITY REGISTRATION ACT 
[TODSRA]), 61 

UNEMPLOYMENT INSURANCE 
(ABSENTEEISM DUE TO DIABETES), 62 

UNEMPLOYMENT INSURANCE (COLLEGE 
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TEACHING, REASONABLE ASSURANCE 
OF CONTINUED EMPLOYMENT), 63 

UNEMPLOYMENT INSURANCE (SALES REP 
WORKING FROM HOME), 62 

UNEMPLOYMENT INSURANCE (UNPAID 
WORK), 63 

UNIONS (DUTY OF FAIR 
REPRESENTATION), 31 

UNIONS (FIREFIGHTERS, ARBITRATION), 6 

UNIONS (PUBLIC EMPLOYEES, 
RETALIATION FOR ADVOCACY), 31 

UNJUST ENRICHMENT 
(MISSAPPROPRIATION OF INTERNET-
BUSINESS IDEAS, TRADE SECRETS, 
LABOR, SKILL AND EXPENDITURES), 44 

VACATE DEFAULT JUDGMENT, MOTION 
TO, 10 

VACATION OF PLEA (DEPORTATION 
CONSEQUENCES, FAILURE TO ADVISE 
OF), 21 

WATER ON FLOOR, TRACKED-IN RAIN 
(NEGLIGENCE), 56 

WILLS (INSTRUCTIONS RE 

PAYMENT OF ESTATE TAXES), 61 

WIRELESS PHONE CALLS (SALES TAX), 76 

WORKERS' COMPENSATION (BENEFITS 
CALCULATION), 64 

ZONING (BOARD DETERMINATION LACKED 
RATIONAL BASIS), 64 

ZONING (INTERPRETATION OF 
ORDINANCE TERMS), 65 

 


