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elements of several intentional torts, including malicious prosecution, false 

arrest, false imprisonment, libel, slander and tortious interference with a 

prospective business advantage (note that issuance of an appearance ticket 

does not amount to false arrest or imprisonment): 
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Defendant, a County Sheriff, May Not Have Had the Authority to Order the 
Plaintiff to Leave the Airport/Questions of Fact Raised About Whether 

Defendant Had Probable Cause to Arrest Plaintiff for Trespass and 
Disorderly Conduct/Questions of Fact Raised About Whether Excessive 
Force Was Used and Whether Plaintiff Was Subjected to Retaliation for 

the Use of Protected Speech 
  
The Third Department determined Supreme Court properly denied defendant's 
motion for summary judgment on plaintiff's "false arrest" cause of action, and 
Supreme Court erred in granting the defendant's motion for summary judgment 
on plaintiff's "excessive force" and "retaliation for the use of protected speech" 
causes of action. The lawsuit stemmed from plaintiff's being told by airport 
personnel that her daughter had not arrived as expected because she missed 
a connecting flight.  Plaintiff became upset when she couldn't learn more about 
the status of her daughter.  Defendant, a county sheriff, came on the scene, 
ordered plaintiff to leave the airport, and, when plaintiff refused, arrested her 
for trespass and disorderly conduct. The Third Department determined there 
were questions of fact about whether defendant had probable cause to arrest 
plaintiff, as well as whether excessive force was used and whether the 
defendant acted in retaliation for protected speech: 
 

As a result of events related to a disagreement between plaintiff and 
employees at the Tompkins County Regional Airport, defendant, a 
Tompkins County Sheriff, arrested plaintiff after she refused to leave 
the premises. By information, plaintiff was charged with disorderly 
conduct pursuant to Penal Law § 240.20 (3). However, that charge was 
dismissed. Plaintiff subsequently commenced this action pursuant to 
42 USC § 1983, seeking damages as a result of the allegations that 
defendant, among other things, made an unlawful arrest in violation of 
the 4th Amendment, used excessive force in violation of the 4th 
Amendment and arrested plaintiff in retaliation for her use of protected 
speech in violation of the 1st Amendment. Defendant thereafter moved 
for summary judgment dismissing the complaint. Supreme Court 
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denied defendant's motion as to plaintiff's cause of 
action relating to unlawful arrest, but granted defendant's 
motion as to the remaining causes of action. Plaintiff and 
defendant cross-appeal. 
 
Beginning with defendant's contentions, we disagree 
that Supreme Court erred in partially denying the motion 
for summary judgment as to the cause of action based 
on false arrest. … 
 
An arresting officer is immune from a suit for damages if 
he or she had arguable probable cause to arrest a 
plaintiff … . This is so even if probable cause exists with 
respect to an offense other than the one actually invoked 
at the time of arrest … . Pursuant to this test, "an officer 
sued under the Fourth Amendment for false arrest is 
'entitled to immunity if a reasonable officer could have 
believed that probable cause existed' " … . As is relevant 
here, Penal Law § 140.05 states that "[a] person is guilty 
of trespass when he [or she] knowingly enters or 
remains unlawfully in or upon premises." Regardless of 
intent, "[a] person who . . . enters or remains in or upon 
premises which are at the time open to the public does 
so with license and privilege unless he [or she] defies a 
lawful order not to enter or remain, personally 
communicated to him [or her] by the owner of such 
premises or other authorized person" (Penal Law 
§ 140.00 [5]…). 
 
The undisputed proof in the record demonstrates that, 
on the day in question, plaintiff was lawfully at the airport 
to pick up her teenaged daughter who was scheduled to 
arrive on an incoming flight. When the daughter did not 
depart the plane as expected, however, plaintiff 
approached Jody Achilles, a US Airways customer 
service representative, for assistance. Achilles informed 
plaintiff that her daughter's flight had made an 
unexpected stop causing the daughter to miss her 
connecting flight, and Achilles advised plaintiff that her 
daughter would likely be on the next arrival from that 
airport. Other than to supply her with a telephone 
number, neither Achilles nor Melissa Abbott, another 
customer service representative, were able to further 
assist plaintiff, who admittedly became agitated and 
upset. Defendant thereafter appeared on the scene and, 
at a subsequent point, demanded that plaintiff leave the 
airport. When she refused to leave, defendant placed 
plaintiff under arrest. The facts, otherwise, remain largely 
in dispute. 
 
In assessing whether defendant met his initial burden of 
establishing that he had arguable probable cause to 
arrest plaintiff for trespass, proof of defendant's authority 
to issue the blanket order directing plaintiff to leave the 
public facility must be examined. This is so because the 
"right to exclude 'has traditionally been considered one 
of the most treasured strands in an owner's bundle of 
property rights' " … and, unless otherwise authorized, 
police do not have the inherent and general rights of a 

property owner (see e.g. US Const 4th Amend). The 
record demonstrates that, on the day in question, 
defendant was a county employee working in the county 
airport, a public facility. In support of his motion, 
defendant provided no proof that he was either 
prescribed by law or directed by the Tompkins County 
Legislature to exercise any authority to lawfully order a 
citizen to leave this public property (see County Law 
§ 650…). Nor did defendant's proffer demonstrate that 
he was asked to remove plaintiff from the airport 
property by someone with the authority to do so … . 
Therefore, defendant did not establish as a matter of law 
that he had arguable probable cause to arrest plaintiff for 
criminal trespass because issues of fact exist as to 
whether, at the time of arrest, it was reasonable for 
defendant to believe that plaintiff was disobeying a lawful 
order (see Penal Law § 140.00 [5]). 
 
Defendant's alternative argument that he was entitled to 
summary judgment on this cause of action because he 
had arguable probable cause to arrest plaintiff for 
disorderly conduct likewise fails. A person is guilty of 
disorderly conduct when he or she "with intent to cause 
public inconvenience, annoyance or alarm, or recklessly 
creating a risk thereof" either "makes unreasonable 
noise" (Penal Law § 240.20 [2]) or "uses abusive or 
obscene language, or makes an obscene gesture" in a 
public space (Penal Law § 240.20 [3]). According to the 
proof submitted by defendant in support of his motion, 
although Achilles explained to plaintiff that she did not 
know why the plane had to stop or why it was late, 
plaintiff began to repeatedly and aggressively demand 
that Achilles tell her where her daughter was and why 
the plane was diverted. Achilles explained that she gave 
plaintiff a 1-800 telephone number to call for further 
inquiries and told her that, beyond the information 
already provided, the number was the only recourse. 
Abbott likewise stated that plaintiff was behaving 
irrationally and was berating her loudly and accusing her 
of withholding information when she was unable to 
answer plaintiff's questions to her satisfaction. At that 
point, defendant arrived at the scene and Abbott 
explained the situation to him. Achilles described that, 
when defendant attempted to hand the piece of paper 
with the telephone number to plaintiff, plaintiff threw it on 
the ground. Abbott further explained that defendant 
informed plaintiff that she needed to cease her disruptive 
behavior or defendant would have to escort her from the 
building. When plaintiff refused to leave the airport, 
defendant proceeded to arrest her. 
 
Bryan Grider, who was also present on the day in 
question, described the events in a manner largely 
consistent with Abbott's description while adding that 
plaintiff was acting in a threatening manner toward 
defendant. * * * 
 
These accounts differ dramatically from plaintiff's version 
of events as she contends that there was no probable 
cause for her arrest for any crime. According to plaintiff, 
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after receiving limited assistance and a telephone 
number from Achilles, she approached Abbott in the 
hopes of speaking to an actual person in an effort to 
locate her daughter. When Abbott refused to provide 
additional help other than to again refer her to the 1-800 
number, plaintiff requested that Abbott direct her to 
another airline employee expecting that, if Achilles and 
Abbott were unable to assist her, they should at least let 
her speak, in person, to someone who could. While 
remaining at the counter and continuing to ask for help, 
plaintiff testified that she did not raise her voice or use 
profanities. Plaintiff also explained that she was the only 
person in line for customer service, although other 
passengers were present in the general area and/or 
passing through the vicinity. 
 
Upon defendant's arrival at the customer service 
counter, plaintiff declined his offer to help saying that 
what she needed instead was assistance from the 
airline. Defendant then demanded that she leave the 
airport. After she refused to leave without knowing the 
whereabouts of her daughter, defendant then walked 
around the customer service counter, grabbed plaintiff's 
right arm, twisted it behind her back, put a handcuff on 
her and pinned her against a planter while attempting to 
gain control over her left arm. Plaintiff explained that, 
because of the way her body was positioned against the 
planter with defendant's weight behind her, she was 
unable to immediately free her left arm. After arresting 
her, defendant then marched plaintiff to his police car 
and brought her to the Sheriff's Department, where she 
was detained for approximately three hours. 
 
Thus, the record before us demonstrates that material 
issues of fact also persist as to whether or not defendant 
had arguable probable cause to arrest plaintiff for 
disorderly conduct. We therefore agree with Supreme 
Court that defendant failed to adequately demonstrate 
his prima facie entitlement to summary judgment with 
respect to plaintiff's claim for unlawful arrest (see Penal 
Law § 240.20 [2], [3]). 
 
We do, however, find that Supreme Court erred in 
granting defendant summary judgment on the causes of 
action based on the allegations of the excessive use of 
force and retaliation based on the use of protected 
speech. "To establish that [a] plaintiff's excessive force 
claim lacks merit, [a] defendant[ ] must demonstrate that 
[he or she] used objectively reasonable force when 
taking [the] plaintiff into custody" …. Turning to the 
record, defendant averred that he attempted to arrest 
defendant, but that she fought and resisted making him 
unable to handcuff her until he received the assistance 
of another person. Both Abbott, Grider and another 
employee gave sworn statements that plaintiff physically 
resisted defendant's attempt to place her in handcuffs. In 
his police report, defendant specifically described that, 
when he attempted to place plaintiff in handcuffs, she 
continued to fight and resist and that he placed her up 

against a planter next to the ticket counter, resulting in 
her left arm being tucked under her against the planter. 
 
Conversely, however, we find that plaintiff's submissions 
raise an issue of fact as to the reasonableness of the 
force used. Specifically, plaintiff denies resisting 
defendant's attempts to arrest her and testified that she 
did not attempt to physically pull away from defendant. 
Notably, plaintiff submitted medical evidence that 
indicated that, as a result of defendant's actions in 
placing plaintiff under arrest, she suffered, among other 
things, a sprained wrist and a neck injury. In our view, 
the evidence that plaintiff was injured as a result of the 
manner of arrest, as well as plaintiff's testimony that she 
did not resist defendant's arrest, raise a material issue of 
fact as to the reasonableness of defendant's use of 
force. Accordingly, Supreme Court erred in granting 
summary judgment dismissing the cause of action based 
on the allegation of excessive use of force. 
 
Lastly, inasmuch as plaintiff alleged that defendant 
arrested her in retaliation for her use of constitutionally 
protected speech, which is a violation of the 1st 
Amendment …, defendant was required to establish that 
plaintiff's speech was not constitutionally protected, that 
there was no adverse consequence for plaintiff, or that 
there was no causal connection between any protected 
speech and any adverse consequence to plaintiff in 
order to be entitled to summary judgment … . 
 
We determine that summary judgment was inappropriate 
with respect to this cause of action for a variety of 
reasons. First, defendant conceded that he arrested 
plaintiff, establishing an adverse consequence. Further, 
as defendant failed to establish arguable probable cause 
that the content or manner in which plaintiff was 
speaking was or could be criminal or that it was 
otherwise properly prohibited in accordance with the 1st 
Amendment, he did not establish that any speech by 
plaintiff was unprotected. Finally, defendant failed to 
establish that there was no issue of fact as to whether he 
arrested plaintiff as a result of her speech. Notably, 
defendant accused plaintiff of disorderly conduct, 
describing plaintiff as loud and boisterous and stating 
that plaintiff caused annoyance and alarm while also 
stating that she refused to answer any questions. When 
viewing the record in the light most favorable to plaintiff, 
as we must, and considering that there are issues of fact 
as to whether any such expression or speech could be 
criminalized or was instead protected speech, 
defendant's proof in support of his motion fails to 
exclude, as a matter of law, the possibility that he 
arrested plaintiff because of her use of protected 
speech. Accordingly, defendant failed to meet his prima 
facie burden and Supreme Court erred in granting 
defendant's motion dismissing this cause of action. 
Brown v Hoffman, 2014 NY Slip Op 08099, 3rd Dept 
11-20-14 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08099.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08099.htm
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[From the Editor:  I make an effort to index each 
reference to a topic which is the subject of a substantive 
discussion in a case. Obviously, not every reference to 
every topic can (or should) be indexed. In google 
chrome, the Digest is searchable. Click on the three 
small horizontal bars in the upper right corner of your 
screen, click on “find” and type your search terms in the 
box. Any strong legal term you think will be used in a 
case of interest to you should work. In addition I make 
sure the names of the courts (“First Department,” “Court 
of Appeals,”etc.) are in the summaries so you can limit 
your searches to particular courts by including those 
terms.  It may help to print out just the Index for easy 
reference.] 
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ADMINISTRATIVE LAW/ARTICLE 
78/EVIDENCE 

  
Criteria for "Substantial Evidence" Review of an 

Administrative Determination After a Hearing 
Explained 

  
In annulling the ruling of the Housing Authority because 
it was not supported by substantial evidence, the 
Second Department explained its role in reviewing an 
administrative ruling after a hearing: 
  

"Judicial review of an administrative determination 
made after a hearing required by law is limited to 
whether that determination is supported by 
substantial evidence" ... . Substantial evidence 
has been defined as "such relevant proof as a 
reasonable mind may accept as adequate to 
support a conclusion or ultimate fact"... . While the 
level of proof is less than a preponderance of the 
evidence, substantial evidence does not arise 
from bare surmise, conjecture, speculation, or 
rumor ..., or from the absence of evidence 
supporting a contrary conclusion ... . 

  
Here, the Housing Authority's determination that 
the petitioner allowed her father to reside with her 
without notice to or approval from the Housing 
Authority in violation of the rules and regulations 
of the Section 8 Housing Choice Voucher 
Program was not supported by substantial 
evidence. Matter of Harrison v Palumbo, 2014 
NY Slip OP 07510, 2nd Dept 11-5-14 

  
 

ADMINISTRATIVE LAW/CIVIL SERVICE 
LAW/CONSTITUTIONAL LAW 

  
Employees Terminated Pursuant to Civil Service 

Law 73 Are, as a Matter of Due Process, Entitled to a 
Posttermination Hearing 

  
The Third Department determined that petitioner, who 
had been terminated from his position as a state college 
police officer, was entitled to a posttermination 
hearing.  To deny his request for the hearing denied 
petitioner due process: 
  

...[T]he failure to conduct a posttermination 
hearing was violative of his right to due process. 
Employees who are terminated from their 
positions pursuant to Civil Service Law § 73 "are 
entitled to a full posttermination hearing" ... . 
Respondents speculate that it is unlikely that 
petitioner could produce medical evidence 
establishing his fitness to occupy his position as 
of the date of his termination from employment. If 
we were to accept respondents' reasoning, it 
would allow an agency that is intent on 
terminating an employee to arbitrarily decide 
whether a posttermination hearing was 
necessary, a determination which flies in the face 
of existing law. The rationale for providing 
petitioner with a posttermination hearing is to 
afford him a final opportunity to present proof 
demonstrating how his mental condition changed, 
if at all, and whether he is able to perform his job 
duties as of the date of his termination ... . To 
deny petitioner's request for a posttermination 
hearing was constitutionally infirm and, therefore, 
remittal of this matter is necessary for the 
completion of such administrative proceedings ... 
. Matter of Jiminez-Reyes v State of New York, 
2014 NY Slip Op 08273, 3rd Dept 11-26-14 
  
  

ADMINISTRATIVE LAW/CIVIL SERVICE 
LAW/MUNICIPAL LAW/EMPLOYMENT 

LAW/CONSTITUTIONAL LAW 
  

Commissioner, Due to His Prior Involvement with 
Discipline of the Petitioner, Should Have Disqualified 

Himself from Review of the Hearing Officer's 
Disciplinary Recommendation and from the 

Rendering a Final Judgment 
  
In a detailed decision addressing many aspects of 
administrative law rarely mentioned in the case law (and 
not described here), the Third Department determined 
the commissioner of accounts for the city, because of his 
involvement in earlier related proceedings concerning 
the petitioner, should have disqualified himself from 
reviewing the hearing officer's final determination and 
rendering a final judgmet in a disciplinary action against 
the petitioner: 
  

We do ... find merit to petitioner's claim that the 
Commissioner — having investigated petitioner's 
initial allegations of preferential assessment 
treatment, concluded that such allegations were 
unfounded, preferred the resulting charges of 
misconduct and insubordination against petitioner 
and testified at petitioner's disciplinary hearing in 
support of such charges — should have 
disqualified himself from reviewing the Hearing 
Officer's recommendation and rendering a final 
determination in this matter. Regardless of 

 

APPELLATE DIVISION 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07510.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07510.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08273.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08273.htm
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whether disciplinary charges are pursued in the 
judicial or administrative realm, "[t]he participation 
of an independent, unbiased adjudicator in the 
resolution of disputes is an essential element of 
due process of law, guaranteed by the Federal 
and State Constitutions" ... . Although a particular 
individual's involvement or participation in the 
disciplinary process does not automatically 
compel his or her recusal, the case law makes 
clear that "individuals who are personally or 
extensively involved in the disciplinary process 
should disqualify themselves from reviewing the 
recommendations of a Hearing Officer and from 
acting on the charges" ... . Accordingly, "when an 
officer institutes charges of misconduct and 
testifies at [the] ensuing hearing, that officer, in 
the interest of fairness, must disqualify [himself or] 
herself from reviewing the Hearing Officer's 
recommendations and rendering a final 
determination" ... . Matter of Zlotnick v City of 
Saratoga Springs, 2014 NY Slip Op 08289, 3rd 
Dept 11-26-14 

  
ADMINISTRATIVE LAW/COLLATERAL 

ESTOPPEL/EDUCATION/SCHOOL 
LAW/EMPLOYMENT LAW/CONTRACT 

LAW/FAITHLESS SERVANT 
DOCTRINE/APPEALS 

  
Court's Limited Arbitration-Review Powers 

Described---Collateral Estoppel Precluded the 
District from Raising the "Faithless Servant 
Doctrine" in a Related Lawsuit Because the 

Arbitrator Concluded the Doctrine Did Not Apply 
  
The Third Department affirmed the arbitrator's decision 
that the school district employee, who had attempted to 
retire after allegations that she stole school district 
property surfaced, was entitled to health benefits.  The 
court determined, given that the faithless servant 
doctrine was litigated fully during the arbitration and 
deemed inapplicable, and given the arbitrator's 
conclusion the employee was entitled to her contractual 
health benefits, the school district was collaterally 
estopped from amending its complaint in the related 
court proceedings to include the faithless servant 
doctrine: 

  
...Vacatur of the arbitration award is not 
warranted. "It is well established that an 
arbitrator's award is largely unreviewable" ... . 
Vacatur of an arbitration award is only appropriate 
where "it violates a strong public policy, is 
irrational, or clearly exceeds a specifically 
enumerated limitation on the arbitrator's power" ... 
. "Outside of these narrowly circumscribed 
exceptions, courts lack authority to review arbitral 
decisions, even where 'an arbitrator has made an 

error of law or fact'" ... . Union-Endicott Cent 
Sch Dist v Peters, 2014 NY Slip Op 08533, 3rd 
Dept 12-4-14 

  

ADMINISTRATIVE LAW/CONSTITUTIONAL 
LAW (SEPARATION OF POWERS) 

  
Regulation Prohibiting/Restricting Smoking in New 

York Parks Properly Promulgated by Office of Parks, 
Recreation and Historic Preservation---"Boreali" 

Criteria Explained and Applied to the Facts in Some 
Depth 

  
Reversing Supreme Court, the Third Department, in a 
full-fledged opinion by Justice Peters, determined that a 
regulation prohibiting/restricting smoking in New York 
parks was properly promulgated by the Office of Parks, 
Recreation and Historic Preservation 
(OPRHP).  Petitioner, an organization promoting the 
interests of smokers, argued the agency did not have the 
authority to regulate smoking in parks absent legislation 
on the issue and, therefore, the promulgation of the rule 
violated the principle of separation of powers.  The court 
explained the "Boreali" criteria under which the 
regulation was analyzed and applied the criteria to the 
facts (the interesting, detailed, fact-specific analysis is 
not summarized here): 
  

Respondents, the Office of Parks, Recreation and 
Historic Preservation (hereinafter OPRHP) and its 
Commissioner, are empowered by statute to 
"[o]perate and maintain . . . historic sites and 
objects, parks, parkways and recreational 
facilities"(PRHPL 3.09 [2]) and to "[p]rovide for the 
health, safety and welfare of the public using 
facilities under its jurisdiction" (PRHPL 3.09 [5]). 
In February 2013, pursuant to this statutory 
authority, OPRHP adopted a rule establishing 
smoke-free areas in certain limited outdoor 
locations under its jurisdiction (see 9 NYCRR 
386.1). Such regulation, among other things, also 
prohibits smoking in each state park located in 
New York City, with limited exceptions (see 9 
NYCRR 386.1 [a] [2])... . OPRHP announced that 
this rule was needed in order to allow "patrons to 
enjoy the outdoors, breathe fresh air, walk, swim, 
exercise and experience [s]tate [p]arks' amenities 
and programs without being exposed to 
secondhand tobacco smoke and tobacco litter" 
(NY Reg Dec. 5, 2012 at 11). * * * 

  
"The cornerstone of administrative law is derived 
from the principle that the Legislature may declare 
its will, and after fixing a primary standard, endow 
administrative agencies with the power to fill in 
the interstices in the legislative product by 
prescribing rules and regulations consistent with 
the enabling legislation" (...see NY Const, art III, § 
1). As the Court of Appeals has recently 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08289.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08289.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08289.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08533.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08533.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08533.htm
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reaffirmed, when determining whether an 
administrative agency has violated the 
constitutional principle of separation of powers, 
we must consider the "coalescing circumstances" 
set forth in Boreali v Axelrod (71 NY2d 1, 11 
[1987]), namely, (1) whether the respondents 
improperly engaged in the balancing of their 
stated goal with competing social concerns and 
acted "solely on [their] own ideas of sound public 
policy"; (2) whether the respondents engaged in 
the "interstitial" rulemaking typical of 
administrative agencies or instead "wrote on a 
clean slate, creating [their] own comprehensive 
set of rules without benefit of legislative 
guidance"; (3) whether the challenged regulation 
concerns "an area in which the Legislature ha[s] 
repeatedly tried — and failed — to reach 
agreement in the face of substantial public debate 
and vigorous lobbying by a variety of interested 
factions"; and (4) whether the respondents 
overstepped their bounds because the 
development of the regulation did not require the 
exercise of expertise or technical competence by 
the administrative agency (id. at 12-14 ...). In 
determining whether "the difficult-to-define line 
between administrative rule-making and 
legislative policy-making has been transgressed," 
this Court should view these circumstances "in 
combination" (Boreali v Axelrod, 71 NY2d at 11), 
while ever mindful that "'it is the province of the 
people's elected representatives, rather than 
appointed administrators, to resolve difficult social 
problems by making choices among competing 
ends'" ... . 

  
Applying the four Boreali considerations, we find 
no usurpation of the Legislature's prerogative by 
respondents' promulgation of 9 NYCRR 
386.1. Matter of NYC C.L.A.S.H. Inc v New York 
State Off of Parks, Recreation & Historic 
Preserv, 2014 NY Slip Op 09085, 3rd Dept 12-
31-14 

 
ADMINISTRATIVE LAW/EXHAUSTION OF 

REMEDIES/NYS AND LOCAL EMPLOYEES 
RETIREMENT SYSTEM/EMPLOYMENT 

LAW/EDUCATION/SCHOOL 
LAW/CONSTITUTIONAL LAW 

  
Court Review of Elimination of Pension Benefits 

Proper Even though the Administrative Hearing Had 
Not Yet Been Held---No Need to Exhaust 

Administrative Remedies Where the Petition Does 
Not Raise an Issue of Fact that Should Initially Be 

Determined in the Administrative Hearing 
  
The Third Department determined petitioner, a physician 
who served four school districts, could seek court review 
of the comptroller's removal of his service credits (on the 

ground petitioner was an independent contractor, not an 
employee) and the consequent elimination of pension 
benefits, before an administrative hearing had been 
held: 
  

"It is well settled that the Comptroller is vested 
with the exclusive authority to determine all 
applications for retirement benefits" ... . Judicial 
review is limited to ascertaining whether the 
Comptroller's determination is supported by 
substantial evidence in the record as a whole, in 
which case the determination must be upheld ... . 

  
Moreover, as a general rule, "one who objects to 
the act of an administrative agency must exhaust 
available administrative remedies before being 
permitted to litigate in a court of law" ... . 
However, there are exceptions to the exhaustion 
doctrine, including where "resort to an 
administrative remedy would be futile or when its 
pursuit would cause irreparable injury" or where 
"an agency's action is challenged as either 
unconstitutional or wholly beyond its grant of 
power" ... . * * * 
  
...[W]e find that the allegations in the petition do 
not raise an issue of fact that "'should initially be 
addressed to the administrative agency having 
responsibility so that the necessary factual record 
can be established'" ... . Under these 
circumstances, we conclude that petitioner has a 
cognizable constitutional claim regarding the 
prehearing removal of his service credits and 
cancellation of his retirement application that is 
ripe for our review and survives respondents' 
motion to dismiss ... . Matter of Kravitz v 
DiNapoli, 2014 NY Slip Op 08284, 3rd Dept 11-
26-14 
 

ADMINISTRATIVE LAW/STANDING/CLASS 
ACTIONS/ADULT CARE 

FACILITIES/SOCIAL SERVICES LAW 
  

Plaintiff-Resident of an Adult Care Facility Did Not 
Have Standing to Object to An Informal Procedure 
Used by the Department of Health (DOH) Re: the 
Inspection of Adult Care Facilities (Affording a 

Meeting Between the Facility and DOH Prior to the 
Publication of an Inspection Report)---Standing to 

Challenge Governmental Action Discussed in Some 
Depth 

  
The First Department determined that the plaintiff in a 
class action suit did not have standing to object to a 
procedure used by the Department of Health (DOH) re: 
its inspection of adult care facilities.  Plaintiff is a resident 
of an adult care facility. The DOH inspection review 
process (IRP) affords the operators of adult care 
facilities the opportunity for an informal one-hour 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_09085.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_09085.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_09085.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_09085.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08284.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08284.htm
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meeting with DOH staff after an inspection report is 
drafted but before it is published.  Plaintiff alleged the 
informal meeting was not authorized by any regulation 
and hampered residents' rights re: grievances against a 
residential care facility: 
  

Since plaintiff is challenging DOH's 
implementation of the IRP, a governmental action, 
he must establish that he has standing to do so 
by showing an "injury in fact," meaning that 
plaintiff will actually suffer harm by the challenged 
administrative action and that the injury asserted 
by him falls "within the zone of interests or 
concerns sought to be promoted or protected by 
the statutory provision under which the agency 
has acted" ... . The alleged injury or harm must 
also be in some way different from that of the 
public at large ... . 

  
Although plaintiff alleges that the IRP process 
favors adult home operators by allowing them to 
privately address adverse findings or corrective 
actions DOH identifies, without any input by 
residents of the adult home, plaintiff does not 
otherwise articulate how he is disadvantaged by 
this process, how the outcomes of some of these 
investigations would have been different had 
residents been permitted to participate in the IRP, 
or that the substandard living conditions or 
mistreatment he complains of are attributable to 
DOH's implementation of the IRP. The only 
"injury" plaintiff alleges is that resolution of 
residents' complaints are delayed when an adult 
home operator contests the outcome of an 
investigation and residents are not aware of or 
notified that any particular complaint is subject to 
an IRP. These allegations are far too generalized 
and speculative to satisfy the "injury in fact" 
requirement that would confer plaintiff with 
standing to challenge the procedures DOH has 
implemented ... . Plaintiff does not articulate any 
harm or injury that he will suffer that is in some 
way an identifiable interest of his own, different 
from that of the public at large... . 
  
Plaintiff and the members of the proposed class 
of adult home residents are also outside the 
"zone of interests" sought to be protected by the 
applicable statutory and regulatory framework 
under which the agency has acted ... . DOH is 
vested with the authority to establish the 
procedures by which complaints are investigated 
and violations corrected (see Social Services Law 
§ 461-o, 18 NYCRR § 486.2[a]). Moreover, 
DOH's enforcement powers are exceedingly 
broad, ranging from the imposition of civil 
penalties to the revocation, suspension or 
limitation of an operating certificate, after a 
hearing. DOH can even request that the Attorney 
General seek injunctive relief or criminally 

prosecute an operator for any violation or 
threatened violations of law or regulation (see 
SSL § 460—d; 18 NYCRR § 486.4[b]; see also 18 
NYCRR §§ 486.4[b]-[h]). The governing 
regulatory scheme--which plaintiff does not 
challenge--plainly contemplates dialogue between 
DOH and adult home operators during the 
inspection process. Rather than providing for 
universal participation by residents in that 
process, they are expressly excluded from 
disclosure of investigation outcomes that are 
being contested by the operator (see Social 
Services Law §§ 461-a[1], [2][b], [2][c]; 461-
d[3][b], [c], [g]; 461-o; 18 NYCRR 486.2[o]). The 
IRP is, therefore, wholly consistent with the 
enabling statutes. Bloomfield v Cannavo, 2014 
NY Slip OP 08902, 1st Dept 12-23-14 

  
 

ANIMAL LAW 
  

Complaint Based Upon Injury Caused by a Horse 
Which Had Gotten Loose After Defendant Rode the 

Horse to a Tavern Could Be Amended to Plead 
Negligence of the Horse's Owner as Well as Strict 

Liability/Vicious Propensities in the Alternative 
  
The Third Department determined plaintiff should be 
allowed to amend the complaint to include a negligence 
cause of action against the owner of a horse (Whiskey) 
which injured plaintiff.  The two theories, negligence and 
strict liability, can be pled in the alternative. The 
defendant rode the horse to a tavern.  While the 
defendant was in the tavern, the horse broke 
loose.  Plaintiff helped get control of the horse and was 
injured when he was holding the reigns.  The Third 
Department noted the 2013 Court of Appeals decision 
(Hastings) which held that a lawsuit based upon injury 
caused by a cow which had escaped the farm could be 
based upon the negligence of the owner in allowing the 
cow to escape, and not upon strict liability for the vicious 
propensities of the cow.  Here, both the negligence of 
the owner and vicious propensity/strict liability issues are 
raised by the facts: 
  

Defendant apparently disputes plaintiff's claim 
that Whiskey's conduct constituted a vicious 
propensity--as opposed to normal equine 
behavior--upon which strict liability can be based. 
If defendant were successful in establishing the 
absence of a vicious propensity, this would lead 
to the very outcome of which the Court of Appeals 
disapproved in Hastings — defendant would be 
immunized for Whiskey's behavior despite having 
been allegedly negligent in allowing the horse to 
roam from where it was being kept [FN3]. 
Inasmuch as we cannot predict how a jury will 
decide the question of whether Whiskey's actions 
constituted a vicious propensity, we discern no 
reason why the two theories could not be pleaded 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08902.htm
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in the alternative. Thus, if Whiskey's actions were 
determined to constitute a vicious propensity, 
plaintiff would be limited to pursuing a claim 
based on strict liability ... . If, however, a jury 
determined that Whiskey's conduct did not 
constitute a vicious propensity, the jury could then 
decide whether defendant is liable based upon his 
alleged negligence in allowing the horse to stray 
from where it was kept... . Carey v Burton P 
Schwab, 2014 NY Slip Op 08096, 3rd Dept 11-
20-14 

  
 

APPEALS 
  

When a Party Does Not Object to Errors in a Verdict 
Sheet, the Jury Charge Becomes the Law Applicable 

to the Case---Only "Fundamental" Errors Will Be 
Reviewed on Appeal (No Fundamental Error Here)---
"Fundamental Error" In this Context Briefly Defined 

  
The First Department explained its review powers with 
respect to errors in a verdict sheet that were not 
preserved by objection: 
  

The record reflects that the jury charge correctly 
advised that loss of enjoyment of life was a 
component of pain and suffering ... . Defendant 
argues that the verdict sheet was inconsistent 
with this instruction. However, defendant 
concedes that it failed to object to the verdict 
sheet. Thus, defendant failed to preserve the 
issue of the error in the verdict sheet for review by 
this Court ... . 

  
Where a party fails to object to errors in a verdict 
sheet, the charge becomes the law applicable to 
the determination of the case, and on appeal, this 
Court will review only if the error was 
"fundamental" ... . We find that the alleged conflict 
between the jury charge and the verdict sheet 
was not fundamental since it did not confuse or 
create doubt as to the principle of law to be 
applied, or improperly shift fault, such that the 
"jury was prevented from fairly considering the 
issues at trial" ... . Grace v NYC Tr Auth, 2014 
NY Slip Op 08362, 1st Dept 12-2-14 
  

  

APPEALS/CIVIL PROCEDURE 
  

No Appeal Lies from an Ex Parte, Sua Sponte, 
Judgment/Order 

  
In affirming the dismissal of an inmate's action seeking 
to challenge the computation of his sentence (dismissal 
was based upon the inmate's failure to comply with the 
service requirements in an order to show cause), the 
Third Department noted that no appeal lies from an ex 

parte order, including an order entered sua 
sponte.  Apparently the remedy is a motion to vacate 
pursuant to CPLR 5015: 
  

...[T]here is "no right of appeal from an ex parte 
[judgment/order], including [one] entered 
sua sponte," such as Supreme Court's dismissal 
of the petition here ... . Under the circumstances 
presented here, we decline to treat the notice of 
appeal from that judgment as an application for 
leave to appeal (see CPLR 5701 [c]...). Petitioner 
sought renewal pursuant to CPLR 2221 and, 
while perhaps more properly viewed as one to 
vacate pursuant to CPLR 5015, the judgment 
denying that motion presents the salient issues 
for review. Matter of Martin v Annucci, 2014 NY 
Slip Op 08539, 3rd Dept 12-4-14 
  
 

ARBITRATION 
  

Arbitrator Exceeded His/Her Powers by Awarding 
More than the Requested Amount in Damages---

Award Properly Vacated 
  
The Second Department explained that the arbitrator 
exceeded his/her powers by awarding more than the 
requested damages: 
  

An arbitration award may be vacated if the court 
finds that the rights of a party were prejudiced by 
(1) corruption, fraud, or misconduct in procuring 
the award; (2) partiality of an arbitrator; (3) the 
arbitrator exceeding his or her power; or (4) the 
failure to follow the procedures of CPLR article 75 
(see CPLR 7511[b]). In addition, an arbitration 
award may be vacated if it violates strong public 
policy, is irrational, or clearly exceeds a 
specifically enumerated limitation on the 
arbitrator's power ... . 

  
An arbitrator's authority "extends to only those 
issues that are actually presented by the parties" 
..., and an arbitrator exceeds his or her authority 
by reaching issues not raised by the parties ... . 
Here, the arbitrator awarded the petitioner 
$43,000 in damages based on the amount due 
under the subject contract, although the petitioner 
sought only $34,920 in damages for work done 
above and beyond the contract. Accordingly, the 
Supreme Court properly vacated the award as 
issued in excess of the arbitrator's authority ... 
. Matter of Slocum v Madariaga, 2014 NY Slip 
Op 09005, 2nd Dept 12-24-14 
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ARTICLE 78/MANDAMUS/STATUTE OF 
LIMITATIONS/TRUSTS AND 

ESTATES/JURISDICTION OF COURTS 
  

Filing of Article 78 Petition Itself Constituted a 
Demand that Respondent Perform Its Duty, the 
Triggering Event for the Four-Month Statute of 

Limitations in a Mandamus to Compel 
Proceeding/Supreme Court and Surrogate's Court 

Have Concurrent Jurisdiction Over the 
Administration of an Estate 

  
The Second Department noted that Supreme Court and 
Surrogate's Court have concurrent jurisdiction over the 
administration of a decedent's estate. The petitioner 
commenced the Article 78 proceeding to compel the 
NYC Employees' Retirement System (NYCERS) to 
accept a designation of a beneficiary form.  Surrogate's 
Court had declined to exercise jurisdiction over the 
proceeding. The Second Department explained that the 
filing of the petition itself triggered the four-month statute 
of limitations for mandamus, so the proceeding was 
timely: 
  

In a proceeding in the nature of mandamus to 
compel, the four-month statute of limitations 
begins to run "after the respondent's refusal, upon 
the demand of the petitioner . . . to perform its 
duty" (CPLR 217[1]...). The filing of a CPLR article 
78 petition can itself be construed as a demand ... 
. Here, the petitioner made her demand that 
NYCERS perform its duty to accept her late 
husband's fully completed and notarized 
designation of beneficiary form by filing the 
petition in this proceeding ... . Accordingly, the 
petition is not time-barred ... . Matter of Gopaul v 
NYC Employees' Retirement Sys, 2014 NY Slip 
Op 0802-0, 2nd Dept 11-19-14 
 

ATTORNEY'S FEES/CIVIL PROCEDURE 
  

Charging an Additional 10% Contingency Fee for the 
Appeal, On Top of the 33 1/3% Contingency Fee for 
the Trial, for a Total Contingency Fee of 43 1/3 %, 

Was Proper---Motion Court Did Not Have the Power 
to Alter the Fee Agreement Sua Sponte and the 

Motion Court No Longer Had Jurisdiction Over the 
Case When It Made the Alteration 

  
The First Department, in a full-fledged opinion by Justice 
Manzanet-Daniels, over a dissent, discussed several 
fundamental issues in reversing Supreme Court's sua 
sponte award of attorney's fees which differed from the 
fee agreed to by the plaintiff and the plaintiff's law 
firm.  The First department held that the 33 1/3% 
contingency fee for the trial, and an additional 10% 
contingency for the appeal, amounting to a 43 !/3 % 
contingency fee, was proper. In addition, the First 
Department determined the defendant did not have 

standing to contest the fee, Supreme Court did not have 
the power to adjust the fee and Supreme Court no 
longer had jurisdiction over the case at the time it did so: 
  

Initially, we note that defendant has no standing 
to challenge the fees agreed upon as between 
plaintiff and his counsel. CPLR 5015(a)(3) 
provides that "[t]he court which rendered a 
judgment or order may relieve a party from it upon 
such terms as may be just, on motion of any 
interested person . . . upon the ground of . . . 
fraud, misrepresentation, or other misconduct of 
an adverse party (emphasis added)." Defendant 
is not an "interested person" within the meaning 
of the statute, as even the motion court appeared 
to recognize. Defendant will pay the same 
amounts pursuant to the judgment regardless of 
the division of fees as between plaintiff and his 
counsel. ... 

  
Further, there is no evidence whatsoever that the 
judgment was procured by fraud, 
misrepresentation or other misconduct by plaintiff 
or his attorneys. ... 
  
Defendant having no standing under CPLR 
5015(a)(3) to challenge the separate fee for 
appellate work, the court relied on its "inherent 
authority" to reach the issue. A court, however, 
has no inherent authority to sua sponte reach the 
issue of attorneys' fees ... .  

  
Moreover, Supreme Court was without jurisdiction 
to revisit the issue of the propriety of the fees, 
even upon the motion of a proper party. Since the 
Court of Appeals denied applications for review ... 
the judgment was final, and Supreme Court 
lacked jurisdiction to, in effect, reverse the Court 
by modifying the judgment ... . 
  
Plaintiff's expert, a leading expert on legal ethics, 
opined that it was legally and ethically permissible 
for the firm to collect a separate fee for appellate 
work, notwithstanding that the firm is entitled, 
under the original retainer, to a contingency fee of 
one third of the recovery. Plaintiff's expert opined 
that limiting counsel's contingent fee to that 
encompassed in the initial retainer "does not 
advance the purpose behind Section 603.7 [Rules 
of the Appellate Division] . . . i.e., protecting 
clients from gouging by attorneys." The expert 
also observed that had plaintiff chosen to retain 
new counsel for the appeal, there would be 
absolutely no question that the new counsel 
would be entitled to a fee for his or her work, 
notwithstanding the fact that trial counsel was 
entitled to receive 33 1/3% of any recovery. 
Plaintiff's expert noted that it would be 
"anomalous" to assert that trial counsel should be 
compensated less favorably than new counsel for 
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performing the work that had not been 
contemplated by the initial retainer. Stewart v 
New York City Tr Auth, 2014 NY Slip Op 09063, 
1st Dept 12-30-14 
 

BANKING LAW/WIRE 
TRANSFERS/UNIFORM COMMERCIAL 

CODE (UCC) 
  

Bank Properly Reversed Wire Transfer to Plaintiff's 
Account After Learning Payment Was Not 

Authorized by the Holder of the Account from Which 
the Money Was Transferred---Plaintiff, Which Had 
Provided the Fake Buyer with Products Ostensibly 
Purchased with the Funds Initially Transferred to 

Plaintiff's Account, Was Not Entitled to Those Funds 
Because the Funds Had Been Properly Returned by 
the Defendant Banks Pursuant to the Wire-Transfer 

Provisions of the UCC 
  
The Second Department determined summary judgment 
in favor of the defendant banks (TD Bank and Eastern 
Bank) was properly granted.  Plaintiff, Golden Door, sold 
watches worth $71,000 to a fake buyer after the money 
was wired from the ostensible buyer's (MHIC's) account 
at defendant Eastern Bank to plaintiff's account in 
defendant TD Bank.  It turned out that the wire transfer 
was the result of the "hacking" of ostensible buyer's 
account. When Eastern Bank was notified the buyer had 
not authorized the transfer, Eastern Bank notified TD 
Bank which then reversed the transfer of the $71,000. 
Plaintiff sued for the $71,000.  The Second Department 
found that, under the wire-transfer provisions of the 
UCC, plaintiff was not entitled to the $71,000: 
  

Under Article 4-A, a funds transfer is initiated by a 
"payment order," which is an instruction from the 
person making the payment (the "originator"), to a 
"receiving" or "intermediary" bank to transfer the 
funds to the bank account of the beneficiary, 
normally in the "beneficiary's bank" (UCC 4-A-
103, 4-A-104). Here, MHIC was indicated as the 
originator, Eastern Bank was the receiving bank, 
Golden Door was the beneficiary, and TD Bank 
was the beneficiary's bank. 
  
Under Article 4-A, "a beneficiary's bank accepts a 
payment order when the bank pays the 
beneficiary by crediting the beneficiary's account 
and notifying the beneficiary of the right to 
withdraw the credit" (...see UCC 4-A-209[a]; 4-A-
405[1][i]). Once the beneficiary's bank accepts the 
payment order, a cancellation of the order is not 
effective unless the beneficiary's bank agrees 
and, as relevant here, the order was unauthorized 
in the first place (see UCC 4-A-211[3][b]...). "If the 
payment order is cancelled . . . the beneficiary's 
bank is entitled to recover from the beneficiary 
any amount paid to the beneficiary to the extent 

allowed by the law governing mistake and 
restitution" (UCC 4-A-211[3][b]). Once cancelled, 
"the acceptance [of the payment order] is nullified 
and no person has any right or obligation based 
on the acceptance" (UCC 4-A-211[5], Comment 
4, Case #1). 
  
In support of their motion for summary judgment 
dismissing the complaint, the defendants 
established prima facie that the cancellation of the 
payment order was effective. The defendants 
submitted evidence that TD Bank, the 
beneficiary's bank, agreed to the cancellation, 
and that MHIC had not authorized the transfer 
(see UCC 4-A-211[3][b], Comment 1). The 
defendants further established prima facie that TD 
Bank was authorized to recover payment from 
Golden Door in the amount of the cancelled 
transfer in accordance with the "law governing 
mistake and restitution" (UCC 4-A-211[3][b]). The 
applicable doctrine of restitution is the "discharge 
for value" rule. Under that rule, " [a] creditor of 
another or one having a lien on another's property 
who has received from a third person any benefit 
in discharge of the debt or lien, is under no duty to 
make restitution therefor, although the discharge 
was given by mistake of the transferor as to his 
interests or duties, if the transferee made no 
misrepresentation and did not have notice of the 
transferor's mistake'" (...quoting Restatement of 
Restitution § 14[1]). Although Golden Door had 
made no misrepresentation, the defendants 
established that Golden Door had notice that the 
transfer from MHIC was given by "mistake," or 
was unauthorized. Specifically, the transfer order 
indicated that the transferor was MHIC, which 
was not Golden Door's "customer," was not 
indebted to Golden Door, and had no apparent 
relationship with it or its "customer" (see UCC 4-
A-211, Comment 4, Cases #2-#4...). Accordingly, 
Golden Door could not, under the discharge for 
value rule, retain the funds that had been 
transferred into its account. In opposition to the 
defendants' prima facie showing, Golden Door 
failed to raise a triable issue of fact. Golden Door 
V & I Inc v TD Bank, 2014 NY Slip Op 08960, 
2nd Dept 12-24-14 

  
 

CIVIL PROCEDURE 
  

Trial Court Properly Amended Pleadings Sua Sponte 
and Properly Allowed Plaintiff to Reopen the Case to 

Present Additional Evidence of Damages 
  
The Second Department held that Supreme Court 
properly amended the pleadings sua sponte and 
properly allowed the plaintiff to reopen its case to 
present additional proof: 
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http://www.courts.state.ny.us/reporter/3dseries/2014/2014_09063.htm
http://editor.wix.com/html/editor/web/renderer/render/document/a0f7b3e5-a662-41b2-ab1e-413b9a5de54a?metaSiteId=12e68216-af5c-50cf-c754-f677232d574f&editorSessionId=9D6AC26D-3FE0-4A38-BB81-9AF4DC08A430&isEdited=true&&lang=en#!may-3/c1hgs
http://editor.wix.com/html/editor/web/renderer/render/document/a0f7b3e5-a662-41b2-ab1e-413b9a5de54a?metaSiteId=12e68216-af5c-50cf-c754-f677232d574f&editorSessionId=9D6AC26D-3FE0-4A38-BB81-9AF4DC08A430&isEdited=true&&lang=en#!may-3/c1hgs
http://editor.wix.com/html/editor/web/renderer/render/document/a0f7b3e5-a662-41b2-ab1e-413b9a5de54a?metaSiteId=12e68216-af5c-50cf-c754-f677232d574f&editorSessionId=9D6AC26D-3FE0-4A38-BB81-9AF4DC08A430&isEdited=true&&lang=en#!may-3/c1hgs
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A court may amend pleadings before or after 
judgment to conform them to the evidence (see 
CPLR 3025[c]). Where no prejudice is shown, an 
amendment may be allowed during or even after 
trial ... . Furthermore, an application for a 
continuance or adjournment is addressed to the 
sound discretion of the trial court, and the grant or 
denial thereof will be upheld on appellate review if 
the trial court providently exercised its discretion 
... . A trial court, in the exercise of discretion and 
for sufficient reasons, may allow a party to reopen 
his or her case, and supplement the evidence to 
cure any defects in the evidence that have 
inadvertently occurred ... . 
  
Here, under the circumstances of this case, the 
Supreme Court providently exercised its 
discretion in, sua sponte, amending the 
pleadings, continuing the trial, and permitting the 
plaintiff to reopen its case to present additional 
proof of damages ... . MRI Enters Inc v 
Comprehensive Med Care of NY PC, 2014 NY 
Slip Op 07482, 2nd Dept 11-5-14 
  

  
Individual Defendants' Ties to New York, Including 

Business Activities in New York, Were Not Sufficient 
to Afford New York Jurisdiction, Pursuant to CPLR 

302,  Over a Lawsuit Stemming from a Personal 
Injury in New Jersey---CPLR 301, Which Affords New 

York Courts Jurisdiction Over Corporations Doing 
Business in New York, Does Not Extend to 

Individuals Doing Business in New York 
  
The Second Department reversed Supreme Court's 
finding that New York courts had jurisdiction over 
plaintiff's personal injury action.  Plaintiff was injured by 
an allegedly defective saw provided by the defendants 
while doing work for defendants at the defendants' home 
in New Jersey.  Jurisdiction pursuant to CPLR 302 was 
lacking because there was no real connection between 
the the defendants' activities in New York (they ran a 
church in New York) and the personal injury 
action.  Jurisdiction pursuant to CPLR 301 was lacking 
because CPLR 301 does not apply to individuals, as 
opposed to corporations, doing business in New York: 
  

In order to determine whether personal 
jurisdiction exists under CPLR 302(a)(1), a court 
must determine (1) whether the defendant 
transacted business in New York and, if so, (2) 
whether the cause of action asserted arose from 
that transaction ... . 
  
The Court of Appeals has interpreted the second 
prong of the jurisdictional inquiry to require that, in 
light of all the circumstances, there must be an 
"articulable nexus" ... , between a defendant's in-
state activity and the claim asserted ... . Although 
"causation is not required," the Court of Appeals 

has stated that "at a minimum [there must be] a 
relatedness between the transaction and the legal 
claim such that the latter is not completely 
unmoored from the former" ... . "[W]here at least 
one element arises from the New York contacts, 
the relationship between the business transaction 
and the claim asserted supports specific 
jurisdiction under the statute" ... . 

  
Here, the relationship between the causes of 
action asserted in the complaint and the 
[defendants'] activities within New York were too 
insubstantial to warrant a New York court's 
exercise of personal jurisdiction over them 
pursuant to CPLR 302(a)(1). * * * 
  
In contrast to the common-law approach to 
corporations, the common law, as developed 
through case law predating the enactment of 
CPLR 301, did not include any recognition of 
general jurisdiction over an individual based upon 
that individual's cumulative business activities 
within the State ... . Since the enactment of CPLR 
301 did not expand the scope of the existing 
jurisdictional authority of the courts of the State of 
New York, that section does not permit the 
application of the "doing business" test to 
individual defendants ... . Accordingly, contrary to 
the plaintiff's contention, since the [defendants] 
were served with process in New Jersey, the 
Supreme Court was not authorized to exercise 
personal jurisdiction over them pursuant to CPLR 
301, based on their cumulative individual 
business activities within the State. Pichardo v 
Zayas, 2014 NY Slip Op 07639, 2nd Dept 11-12-
14 
  

  
The Proper Vehicle to Address Fraud Which Is 

Alleged to Have Tainted a Completed Proceeding Is 
a Motion to Vacate the Judgment, Not the Institution 

of a New Plenary Action 
  
The Second Department noted that the remedy for 
addressing fraud in a completed action is a motion to 
vacate the judgment in that action, not a new plenary 
proceeding: 
  

"Generally, a party who has lost a case as a result 
of alleged fraud or false testimony cannot 
collaterally attack the judgment in a separate 
action for damages against the party who 
adduced the false evidence" ... . The "plaintiff's 
remedy lies exclusively in that lawsuit itself, i.e., 
by moving pursuant to CPLR 5015 to vacate the . 
. . judgment due to its fraudulent procurement, not 
a second plenary action collaterally attacking the 
judgment in the original action" ... . Stewart v 
Citimortgage Inc, 2014 NY Slip Op 07648, 2nd 
Dept 11-12-14 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07482.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07482.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07482.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07639.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07639.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07639.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07648.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07648.htm
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Criteria for a Change of Venue Not Met---Party 
Seeking Change Must First Demonstrate Existing 

Venue Is Improper 
  
Reversing Supreme Court, the Second Department held 
that defendant's motion to change venue should have 
been denied.  The court explained the analytical criteria: 
  

"In the context of determining the proper venue of 
an action, a party may have more than one 
residence" ... . Under CPLR 503(d), the county of 
an individual's principal office is a proper venue 
for claims arising out of that business (see CPLR 
503[d]...). Here, the plaintiff seeks to recover 
damages for medical malpractice allegedly 
committed by, among others, the defendant Jung 
Lack Lee in his capacity as a medical doctor. 
Accordingly, the county in which that defendant 
maintains his principal office is a proper venue in 
this case. 
  
To prevail on a CPLR 510(1) motion to transfer 
venue, a defendant bears the burden of 
demonstrating that the plaintiff's choice of venue 
was improper on the day the action was 
commenced, and that the defendant's choice of 
venue is proper (see CPLR 511[b]...). Only if a 
defendant meets this burden is the plaintiff 
required to establish, in opposition, that the venue 
selected was proper ... . Here, the defendants 
failed to establish that Kings County was improper 
... . Accordingly, the Supreme Court should have 
denied the defendants' motions to transfer venue 
and granted that branch of the plaintiff's cross 
motion which was to retain venue in Kings 
County. Young Sun Chung v Kwah, 2014 NY 
Slip Op 07656, 2nd Dept 11-12-14 

  
Defendant's Unsigned Deposition Transcript 

Admissible In Support of Defendant's Summary 
Judgment Motion/Okay to Submit Deposition 

Excerpts As Long As They Are Not Misleading 
  
The First Department noted that the fact that a 
deposition transcript submitted in support of a summary 
judgment motion was not signed did not render the 
transcript inadmissible and further noted that it is proper 
to submit excerpts from depositions provided they are 
not misleading.  The lawsuit alleged the defendant driver 
of a sanitation truck, Wygand, was negligent. Summary 
judgment was granted to the defendants: 
  

There was no requirement that Wygand's 
deposition transcript be signed by him in order to 
be admissible in support of the City defendants' 
motion because Wygand accepted its accuracy 
by submitting it in support of his motion for 
summary judgment dismissing the complaint ... . 

There was also nothing improper about submitting 
only excerpts of deposition transcripts in support 
of the motion, as long as they were not 
misleading. Castano v Wygand, 2014 NY Slip 
Op 07940, 1st Dept 11-18-14 

  
Failure to File Proof of Service Is a Procedural 

Irregularity Which Can Be Cured 
  
The Second Department reversed Supreme Court, 
finding that plaintiff's failure to file proof of service of a 
complaint was a procedural irregularity which had been 
promptly cured.  The defendant (Hernandez), who was 
in default, was given 30 days to appear and answer: 
  

The failure to file proof of service is a procedural 
irregularity, not a jurisdictional defect, that may be 
cured by motion or sua sponte by the court in its 
discretion pursuant to CPLR 2004 ... . Here, in 
light of the plaintiff's prompt action in moving to 
correct the irregularity following the denial of his 
motion for leave to enter a default judgment and 
the lack of prejudice to Hernandez, the Supreme 
Court improvidently exercised its discretion in 
denying that branch of the plaintiff's motion which 
was to deem the filing of proof of service on 
Hernandez timely nunc pro tunc ... . However, 
contrary to the plaintiff's contention, a court may 
not grant such relief retroactive to Hernandez's 
prejudice by placing him in default as of a date 
prior to the order ... . In other words, service will 
not be deemed complete ..., as the plaintiff argues 
(see CPLR 308[4]). Rather, Hernandez must be 
afforded an additional 30 days after service upon 
him of a copy of this decision and order to appear 
and answer ... . Khan v Hernandez, 2014 NY 
Slip Op 07985, 2nd Dept 11-19-14 

  
  

Absence of a Certificate of Conformity Not a Fatal 
Defect Re: a Motion for a Default Judgment/Court 

Should Not Have Raised, Sua Sponte, a Defense to 
the Motion on Behalf of Defendant Who Did Not 

Answer or Appear 
  
The Second Department reversed Supreme Court, 
finding that the absence of a certificate of conformity was 
not fatal to the motion for a default judgment: 

  
In 2012, the plaintiff, a resident of the State of 
Georgia, commenced this action against the 
defendant, alleging breach of contract and unjust 
enrichment. On June 22, 2012, the defendant was 
served with a copy of the summons and complaint 
pursuant to CPLR 308(1). He neither appeared in 
the action, interposed an answer, nor otherwise 
moved with respect thereto. Thereafter, the 
plaintiff moved pursuant to CPLR 3215 for leave 
to enter a default judgment. The Supreme Court 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07656.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07656.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07940.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07940.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07985.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07985.htm
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determined that the plaintiff's affidavit of merit, 
notarized in Georgia, lacked a proper certificate of 
conformity as required by CPLR 2309(a), and 
denied the motion, with leave to renew upon the 
submission of a proper affidavit. The plaintiff 
appeals. 
  
" A party's right to recover upon a defendant's 
failure to appear or answer is governed by CPLR 
3215'" ... . Thus, a plaintiff moving for a default 
judgment against a defendant must submit proof 
of service of the summons and complaint, proof of 
the facts constituting the claim, and proof of the 
defaulting defendant's failure to appear or answer 
(see CPLR 3215[f]...). Here, in support of his 
motion to enter a default judgment, the plaintiff 
met all of these requirements ... . Although the 
Supreme Court found that the plaintiff's affidavit 
lacked a proper certificate of conformity, it should 
have considered the affidavit since the absence of 
a certificate of conformity is not a fatal defect ... . 
Further, even if the subject certificate of 
conformity was inadequate, the defendant failed 
to answer or appear in opposition to the motion, 
and it was inappropriate for the Supreme Court to, 
sua sponte, raise the issue on the defendant's 
behalf ... . Todd v Green, 2014 NY Slip OP 
08004, 2nd Dept 11-19-14 

 

  
Motion to Intervene Should Have Been Granted---

Criteria Explained 
  
The Third Department determined that the church elders' 
motion to intervene should have been granted.  The 
church at issue had been funded by the man after whom 
the church was named more than one hundred years 
ago. The petitioner sought to have the restrictions on the 
fund removed so that it could be used to support any 
local Presbyterian church, rather than just the church 
founded with the fund. The elders of the church founded 
with the fund sought to intervene: 
  

"Intervention is liberally allowed by courts, 
permitting persons to intervene in actions where 
they have a bona fide interest in an issue involved 
in that action" ... . "Whether intervention is sought 
as a matter of right under CPLR 1012 (a), or as a 
matter of discretion under CPLR 1013, is of little 
practical significance since a timely motion for 
leave to intervene should be granted, in either 
event, where the intervenor has a real and 
substantial interest in the outcome of the 
proceedings" ... . 
  
Here, decedent was a wealthy philanthropist who 
funded the construction of a church building, and 
he provided trust funds that have benefitted that 
church for over 100 years. The congregation 
provided some proof reflecting that decedent may 

have intended assistance to the church bearing 
his name to have precedence over any particular 
denominational affiliation. Although it is premature 
to determine whether the congregation will 
prevail, nonetheless the congregation will be 
impacted by this proceeding and should be 
afforded the opportunity to present its 
position. Matter of Jermain, 2014 NY Slip Op 
08274, 3rd Dept 11-26-14 

 
 

 Repeated Invitations to Review 60 to 80 Banker's 
Boxes of Documents In Response to a Discovery 
Demand Constituted Willful and Contumacious 

Behavior Justifying the Striking of the Complaint 
  
The Third Department determined Supreme Court 
properly struck the pleadings based upon plaintiffs' 
failure to comply with discovery demands.  Plaintiffs 
sued defendants for profits allegedly lost when plaintiffs 
failed to procure a printing and copying contract with the 
state.  The defendants sought discovery of documents 
related to the lost profits (alleged to be $1,500,000). 
Although plaintiffs supplied some relevant information, 
the discovery demands were repeatedly met with an 
invitation to review 60 to 80 banker's boxes of 
documents in a warehouse: 
  

We recognize that plaintiffs provided certain 
documents and that [plaintiff's principal] appeared 
at a deposition. This limited cooperation does not 
necessarily preclude a finding of willful and 
contumacious behavior... . Plaintiffs had the 
burden to prove damages and defendants were 
entitled to review documents supporting the 
damages claim prior to trial. Notably, plaintiffs 
were able to create and provide annual sales 
summaries, but never provided the documents 
that were used to calculate the sales figures. The 
record confirms that despite Supreme Court's 
frequent intervention and direction to produce the 
documents in a more organized fashion, plaintiffs 
continued to insist that their offer to have 
defendants sift through 60 to 80 boxes of 
miscellaneous business records was adequate. 
Indeed, plaintiffs refused to respond otherwise 
even after defendants narrowed their document 
request following [a] deposition. * * * 

  
In our view, the record demonstrates "[a] pattern 
of noncompliance" sufficient to support Supreme 
Court's finding that plaintiffs' conduct was willful ... 
. Under the circumstances, we thus conclude that 
the court did not abuse its discretion in granting 
defendants' motion and striking plaintiffs' 
complaint. BDS Copy Inks Inc, v International 
Paper, 2014 NY Slip Op 08692, 3rd Dept 12-11-
14 
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Motion for a Change of Venue Made in the Wrong 
County--Statutory Procedure Explained 

  
The Second Department determined that, given 
plaintiff's response to the demand to change venue, 
defendants' motion for a change of venue should have 
been made in the county where action was 
pending.  The court explained the applicable law: 
  

"CPLR 511(b) provides a mechanism pursuant to 
which a defendant may serve a demand to 
change the place of a trial upon the ground of 
improper venue to a county the defendant 
specifies as being proper" ... . If the plaintiff does 
not consent to the change, "the defendant may 
move to change the place of trial within fifteen 
days after service of the demand" (CPLR 511[b]). 
The defendant may notice such motion to be 
heard as if the action were pending in the county 
he or she specified, unless the plaintiff, within five 
days after service of the demand, serves an 
affidavit showing either that the county specified 
by the defendant is not proper or that the county 
designated by the plaintiff is proper (see id.). 

  
Here, in response to the defendants' demand to 
change venue, the plaintiff timely served an 
affidavit of her attorney containing factual 
averments that were prima facie sufficient to show 
that the county designated by her was proper 
(see CPLR 503[a]; 511[b]...). Accordingly, the 
defendants' motion pursuant to CPLR 510(1) 
should have been made in the Supreme Court, 
Kings County, where the action was pending, and 
the Supreme Court, Nassau County, erred in 
granting the motion ... .  King v CSC Holdings 
LLC, 2014 NY Slip OP 08813, 2nd Dept 12-17-
14 

 
CIVIL PROCEDURE/ADMINISTRATIVE 

LAW/ARTICLE 78/STATUTE OF 
LIMITATIONS/ENVIRONMENTAL LAW 

  
Four-Month Statute of Limitations Started When 

Petitioner's Attorney Received the Order, Not When 
the Order Was Served on Petitioner 

  
With respect to an Article 78 proceeding to contest a 
determination of the Commissioner of the Department of 
Environmental Conservation, the four-month statute of 
limitations began when petitioner's attorney received the 
Commissioner's order, not when the order was served 
on petitioner.  Matter of Sutherland v New York State 
Dept of Envtl Conservation, 2014 NY Slip Op 07674, 
2nd Dept 11-12-14 

  
 

Recommencement of A Dismissed Action Pursuant 
to CPLR 205 (a) Not Allowed Where Prior Action Was 

Dismissed for Neglect to Prosecute 
  
The Second Department determined that dismissal of 
plaintiff's action for neglect to prosecute precluded the 
commencement of another identical action pursuant to 
CPLR 205 (a): 
  

The Supreme Court correctly concluded that a 
prior action commenced by the plaintiff against 
the defendant, which asserted the same causes 
of action, was dismissed for the plaintiff's failure 
to obtain personal jurisdiction over the defendant 
and neglect to prosecute, and that the order of 
dismissal entered in that action adequately set 
forth the conduct of the plaintiff that constituted 
the neglect and demonstrated a general pattern of 
delay in proceeding (see CPLR 205[a]). 
Accordingly, the court properly concluded that the 
plaintiff could not avail herself of CPLR 205(a), 
which provides that, under certain circumstances, 
an action that has been dismissed, albeit not on 
the merits, may be recommenced within six 
months after its dismissal... . Webb v Greater NY 
Auto Dealers Assn Inc, 2014 NY Slip Op 09121, 
2nd Dept 12-31-14 

 
CIVIL PROCEDURE/ACCELERATED 

RELIEF/PROMISSORY NOTES 
  
Criteria for Accelerated Relief Re: a Promissory Note 

Explained--Conclusory Allegations of Fraud in the 
Inducement Insufficient to Defeat Summary 

Judgment 
  
Reversing Supreme Court, the Second Department 
determined plaintiff was entitled to accelerated summary 
judgment on a promissory note because the defendant's 
conclusory allegations of fraud in the inducement were 
not sufficient to defeat the motion.  The court explained 
the availability of accelerated relief: 
  

"Pursuant to CPLR 3213, a party may obtain 
accelerated relief by moving for summary 
judgment in lieu of complaint, provided that the 
action is based upon an instrument for the 
payment of money only or upon any judgment'" ... 
. " A promissory note is an instrument for the 
payment of money only, provided that it contains 
an unconditional promise by the borrower to pay 
the lender over a stated period of time'" ... . "An 
instrument does not qualify for accelerated relief 
under CPLR 3213 if outside proof is needed, 
other than simple proof of nonpayment or a 
similar de minimis deviation from the face of the 
document'" ... . "Therefore, a plaintiff makes a 
prima facie showing of entitlement to judgment as 
a matter of law pursuant to CPLR 3213 by 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08813.htm
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 17 

showing that the defendant executed the subject 
instrument, the instrument contains an 
unconditional promise to repay the plaintiff upon 
demand or at a definite time, and the defendant 
failed to pay in accordance with the instrument's 
terms" ... . Once the plaintiff establishes its prima 
facie entitlement to judgment as a matter of law, 
the burden shifts to the defendant to submit 
admissible evidence to establish the existence of 
a triable issue of fact with respect to a bona fide 
defense ... . 
  
Here, the plaintiff established its prima facie 
entitlement to judgment as a matter of law by 
showing that the defendant executed the subject 
instruments, which contained unconditional 
promises to repay the plaintiff upon demand or at 
a definite time, and the defendant failed to pay in 
accordance with the terms of the instruments ... . 
Contrary to the Supreme Court's determination, in 
opposition, the defendant failed to establish the 
existence of a triable issue of fact with respect to 
a bona fide defense. The defendant claimed that 
the plaintiff fraudulently induced it to execute the 
promissory notes. However, the evidence 
submitted by the defendant failed to raise a triable 
issue of fact in this regard. Moreover, the 
defendant's conclusory allegations of fraud were 
insufficient to defeat the plaintiff's entitlement to 
summary judgment ... . Sun Convenient Inc v 
Sarasamir Corp, 2014 NY Slip Op 08827, 2nd 
Dept 12-17-14 

 
 

CIVIL PROCEDURE/ADMINISTRATIVE 
LAW/ARTICLE 78/STATUTE OF 
LIMITATIONS/ENVIRONMENTAL 

LAW/DECLARATORY 
JUDGMENT/MUNICIPAL LAW/TOWN 

LAW/ZONING 
  

Failure to Bring Timely Article 78 Proceedings to 
Contest Town Planning Board Decisions Approving 

Construction of a Condominium Cannot Be 
Circumvented by Bringing an Action for a 

Declaratory Judgment 

  
The Fourth Department affirmed Supreme Court's 
finding that the statute of limitations for an Article 78 
proceeding contesting the determination(s) of a town 
planning board cannot be circumvented by bringing an 
action for a declaratory judgment.  The dispute 
concerned whether "substantial work" had been 
commenced on a condominium construction project 
such that the approval of the project did not terminate 
automatically due to the passage of time. The planning 
board had concluded that "substantial work" included 

efforts to finance the project and was not limited to 
physical construction: 

  
We reject plaintiff's contention that the action was 
timely and properly brought as a declaratory 
judgment action pursuant to CPLR 3001. 
Although a six-year limitations period governs 
declaratory judgment actions (see CPLR 213 [1]), 
it is well settled that if such claim could have been 
brought in another form, then the shorter 
limitations period applies ... . Here, Town Law § 
274-a (11) provides for a 30-day limitations period 
for challenging "a decision of the [planning] board 
or any officer, department, board or bureau of the 
town" under CPLR article 78. Thus, plaintiff's 
challenge to the Town Code Enforcement 
Officer's determination of the meaning of 
"significant work" under Code § 170-94 (J) could 
have been brought in a CPLR article 78 
proceeding under Town Law § 274-a (11). 
Assuming arguendo, as plaintiff contends, that no 
administrative appeal from such determination 
was required or available, the action was not 
commenced within the 30-day limitations period 
set forth in section 274-a (11), and the court 
therefore properly granted defendants' motions to 
dismiss on that ground ... . Likewise, any 
challenge to the 2005, 2009 or 2012 Planning 
Board's actions could have been brought in a 
CPLR article 78 proceeding, and thus the instant 
action, even though denominated as one for a 
declaratory judgment, also was not timely 
commenced within the 30-day limitations period 
applicable to each such action of the Planning 
Board (see Town Law § 274-a [11]; see also 
Town Law §§ 267-c [1]; 282). 

  
We reject plaintiff's further contention that, with 
respect to the Town Code Enforcement Officer's 
determination, there was no administrative action 
and thus "nothing to appeal." Contrary to plaintiff's 
contention, Code § 170-92 (B) specifically 
provides for an appeal to the Zoning Board of 
Appeals where it is alleged that there is an error 
in any order or decision made by an 
administrative officer or body in the enforcement 
of the Code ... . Thus, plaintiff failed to pursue the 
available administrative appeal ..., and the 30-day 
period of limitations applicable to judicial review 
therefrom cannot be circumvented by "the simple 
expedient of denominating the action one for 
declaratory relief" ... . Bristol Homeowners Envtl 
Preserv Assoc LLC v Town of Bristol, 2014 NY 
Slip Op 07790, 4th Dept 11-14-14 
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CIVIL PROCEDURE/APPEALS 
  

Matter First Raised In a Reply Affirmation Is Not 
Properly Before an Appellate Court 

  
The First Department affirmed the denial of defendants' 
motion for summary judgment noting that a matter raised 
for the first time in defendants' reply affirmation is not 
properly before an appellate court.  Anderson v Pena, 
2014 NY Slip Op 07948, 1st Dept 11-18-14 

 
  

Only Parties "Aggrieved Within the Meaning of CPLR 
5511" May Appeal 

  
In finding that the appeal must be dismissed because 
the appellant was not "aggrieved within the meaning of 
CPLR 5511," the Second Department explained the 
meaning of "aggrieved" in this context: 
  

"A person is aggrieved within the meaning of 
CPLR 5511 when he or she asks for relief but that 
relief is denied in whole or in part,' or, when 
someone asks for relief against him or her, which 
the person opposes, and the relief is granted in 
whole or in part'" ... . Saccheri v Cathedral 
Props Corp, 2014 NY Slip OP 08821, 2nd Dept 
12-17-14 

 
 

Although Not Raised by the Defendant Below, the 
Appellate Court Vacated the Default Pursuant to 

CPLR 317 
  
The Second Department determined plaintiff's motion for 
leave to file a default judgment was properly denied and 
defendant was properly allowed to serve a late 
answer.  Although the defendant failed to explain why it 
failed to file the correct address for service of process 
with the Secretary of State, there was no question that 
the defendant did not receive notice of the summons in 
time to defend and did nothing to deliberately avoid 
service.  The Second Department used CPLR 317 as its 
basis for vacating the default, even though that ground 
was not cited by the defendant below: 
  

Although the defendant did not cite to CPLR 317 
in opposition to the plaintiffs' motion, under the 
circumstances of this case, this Court may 
consider CPLR 317 as a basis for vacating the 
default (see CPLR 2001...). CPLR 317 permits a 
defendant who has been "served with a summons 
other than by personal delivery" to defend the 
action upon a finding by the court that the 
defendant "did not personally receive notice of the 
summons in time to defend and has a meritorious 
defense" (CPLR 317...). Here, the record reveals 

that neither the defendant nor its agent received 
actual notice of the summons, which was 
delivered to the Secretary of State, in time to 
defend itself against this action ... . There is no 
basis in the record upon which to conclude that 
the defendant was deliberately attempting to 
avoid service of process, especially since the 
plaintiffs had knowledge of the defendant's actual 
business address ... . In addition, the defendant 
met its burden of demonstrating the existence of a 
potentially meritorious defense ... . Gershman v 
Midtown Moving & Storage Inc, 2014 NY Slip 
Op 08959, 2nd Dept 12-24-14 
  

 
CIVIL PROCEDURE/ATTORNEY'S FEES 

  
Procedure for Handling a Motion to Dismiss for 

Failure to State a Cause of Action When 
Documentary Evidence Is Submitted in Support of 
the Motion Explained---Attorney Discharged For 

Cause Is Not Entitled to "Quantum Meruit" 
Attorney's Fees  

  
In affirming the dismissal of plaintiff's complaint, the 
Second Department explained the relevant analysis 
when documentary proof is submitted by a defendant in 
connection with a motion to dismiss for failure to state a 
cause of action pursuant to CPLR 3211(a)(7).  The 
action was brought by an attorney who had been 
discharged for cause by his clients prior to the 
settlement of a personal injury action: 
  

In considering a motion to dismiss a complaint for 
failure to state a cause of action pursuant to 
CPLR 3211(a)(7), the court must accept the facts 
as alleged in the complaint as true, accord the 
plaintiff the benefit of every possible favorable 
inference, and determine only whether the facts 
as alleged fit within any cognizable legal theory ... 
. Where, however, a defendant has submitted 
evidence in support of a motion to dismiss 
pursuant to CPLR 3211(a)(7), and the motion has 
not been converted into one for summary 
judgment, the criterion is whether the plaintiff has 
a cause of action, not whether he or she has 
stated one, and, "unless it has been shown that a 
material fact as claimed by the [plaintiff] to be one 
is not a fact at all and unless it can be said that no 
significant dispute exists regarding it, . . . 
dismissal should not eventuate" ... . Dismissal 
pursuant to CPLR 3211(a)(7) is warranted if the 
evidentiary proof disproves an essential allegation 
of the complaint, even if the allegations of the 
complaint, standing alone, could withstand a 
motion to dismiss for failure to state a cause of 
action ... . * * * 
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A client has the right to discharge his or her 
attorney at any time ... . While an attorney who is 
discharged without cause before the completion 
of services may recover the reasonable value of 
his or her services in quantum meruit, an attorney 
who is discharged for cause is not entitled to any 
compensation or lien ... . Here, the court held a 
hearing pursuant to 22 NYCRR 603.13(b) with 
respect to the plaintiff's cross motion for attorney's 
fees. The court determined that the plaintiff was 
properly discharged for cause, and, therefore, 
was not entitled to recover in quantum 
meruit. Siskin v Cassar, 2014 NY Slip Op 
07646, 2nd Dept 11-12-14 

  

CIVIL PROCEDURE/ARTICLE 
78/MANDAMUS/CRIMINAL PROCEDURE 
LAW/CRIMINAL LAW/CONSTITUTIONAL 

LAW/DOUBLE JEOPARDY 
  

Petition by the District Attorney Against the 
Sentencing Judge Seeking Vacation of the Sentence 

Imposed, Because the District Attorney Did Not 
Agree to It, Dismissed---Granting the Petition Would 
Direct the Judge to Violate Criminal Procedure law 

220.10(4) and Would Violate the Defendant's 
Protection Against Double Jeopardy 

  
The Fourth Department dismissed a petition brought 
against a judge by a district attorney seeking the 
vacation of a plea on the ground that the district attorney 
did not agree to it.  The district attorney argued he had 
agreed to a six-year sentence, not the five-year 
sentence imposed by the judge: 
  

The extraordinary remedy of mandamus " is never 
granted for the purpose of compelling the 
performance of an unlawful act' " ..., and the 
Court of Appeals has repeatedly held that, after 
the entry of judgment and the commencement of 
sentence, courts have no statutory or inherent 
authority to vacate, over a defendant's objection, 
a plea taken in contravention of CPL 220.10 or 
related statutory provisions ... . Indeed, absent 
extrinsic fraud, "[i]n no instance ha[s the Court of 
Appeals] recognized a court's inherent [or 
statutory] power to vacate a plea and sentence 
over defendant's objection where the error goes 
beyond mere clerical error apparent on the face of 
the record and where the proceeding has 
terminated by the entry of judgment" ... . Thus, 
mandamus does not lie here because we cannot 
compel respondent to exceed his statutory and 
inherent authority by directing him to vacate a 
plea taken in violation of CPL 220.10 (4) (a) after 
the commencement of sentence. 

  
Furthermore, "restor[ing] the matter to its pre-plea 
status," as petitioner seeks, would violate 

defendant's constitutional protections against 
double jeopardy ... . Contrary to petitioner's 
contention, CPL 40.30 (3) "does not aid the 
analysis of the double jeopardy issue" ... . The 
Court of Appeals has held that a plea taken 
without the People's consent is not a nullity for 
purposes of that provision ... . 

  
Apart from the legal infirmities of petitioner's 
position, we further conclude that the record does 
not factually support that position. Specifically, the 
record belies petitioner's contention that his 
consent to defendant's plea was conditioned on 
the imposition of a determinate, six-year term of 
imprisonment. Matter of Budelmann v Leone, 
2014 NY Slip Op 07797, 4th Dept 11-14-14 

 
  CIVIL PROCEDURE/ARTICLE 78/STATUTE 

OF LIMITATIONS 
  

If the Action Challenging Governmental Action 
Could Have Been Brought in an Article 78 

Proceeding, No Matter How the Action Is Labelled, 
the Four-Month Statute of Limitations Applies 

  
The collection of assessments by the defendant from 
hydroelectric power plants was deemed illegal in a 
federal lawsuit brought by a hydroelectric power 
plant.  Plaintiff, a different hydroelectric power plant, 
thereafter sought return of the assessments it had paid 
for six years (between 2002 and 2008) in an action for 
unjust enrichment.  The Third Department determined 
that action could have been brought as an Article 78 
proceeding challenging the assessments as they were 
imposed.  Therefore the four-month Article 78 statute of 
limitations applied, rendering the action untimely: 
  

...Supreme Court erred in applying a six-year 
statute of limitations because, even though 
plaintiffs have now labeled their cause of action 
as one for unjust enrichment, they could have 
raised their claim for refunds in a CPLR article 78 
proceeding challenging each annual assessment, 
for which the applicable statute of limitations is 
four months (see CPLR 217 [1]). 

  
"Where, as here, governmental activity is being 
challenged, the immediate inquiry is whether the 
challenge could have been advanced in a CPLR 
article 78 proceeding" ... . Thus, whether plaintiffs' 
"claims are subject to the four-month statute of 
limitations period under CPLR article 78 . . . turns 
on whether the parties' rights could have been 
resolved in an article 78 proceeding" ... . Indeed, 
the analysis does not depend upon how plaintiffs 
label their claims but, rather, we "must look to the 
underlying claim and the nature of the relief 
sought and determine whether such claim could 
have been properly made in another form" ... . 
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The purpose of this rule, which results in the 
imposition of a short statute of limitations to 
governmental action, is to ensure "that the 
operation of government [will] not be trammeled 
by stale litigation and stale determinations" ... 
. Northern Elec Power Co LP v Hudson River-
Black Riv Regulating District, 2014 NY Slip Op 
08280, 3rd Dept 11-26-14 

 
CIVIL PROCEDURE/ARTICLE 

78/UNIONS/COLLECTIVE BARGAINING 
AGREEMENT/EDUCATION/SCHOOL LAW 

  
Procedure for Determining a Pre-Answer Motion to 
Dismiss a Declaratory Judgment Action Explained 

  
In the context of an action for a declaratory judgment 
concerning the legality of the collective bargaining 
agreement (re: the waiver of seniority rights), the Second 
Department explained how a pre-answer motion to 
dismiss pursuant to CPLR 3211 (a)(7) [failure to state a 
cause of action] should be considered: 
  

A motion to dismiss a declaratory judgment action 
prior to the service of an answer presents for 
consideration only the issue of whether a cause of 
action for declaratory relief is set forth, not the 
question of whether the plaintiff is entitled to a 
favorable declaration'" ... . "Thus, where a cause 
of action is sufficient to invoke the court's power 
to render a declaratory judgment . . . as to the 
rights and other legal relations of the parties to a 
justiciable controversy, a motion to dismiss that 
cause of action should be denied'" ... . A court 
may reach "the merits of a properly pleaded 
cause of action for a declaratory judgment upon a 
motion to dismiss for failure to state a cause of 
action where no questions of fact are presented 
[by the controversy]'" ... . Under such 
circumstances, the motion to dismiss the cause of 
action for failure to state a cause of action "should 
be taken as a motion for a declaration in the 
defendant's favor and treated accordingly"... 
.  Bregman v East Ramapo Cent Sch Dist, 2014 
NY Slip Op 07610, 2nd Dept 11-12-14 
  

CIVIL PROCEDURE/CIVIL RIGHTS 
LAW/NEGLIGENCE/WRONGFUL 

DEATH/MUNICIPAL LAW 
  

Procedure Under Civil Rights Law for Disclosure of 
Police Personnel Records Described 

  
The Second Department determined plaintiff was entitled 
to the audiotapes of interviews of police officers which 
were attached to a report about a high-speed chase that 
resulted in the death of plaintiff's decedent.  Plaintiff's 

decedent was killed when the vehicle the police were 
chasing crashed into plaintiff's decedent's house: 
  

CPLR 3101(a) provides that "[t]here shall be full 
disclosure of all matter material and necessary in 
the prosecution . . . of an action." However, Civil 
Rights Law § 50-a, which codifies the standards 
for the disclosure of police personnel records ..., 
provides that a police officer's "personnel records, 
used to evaluate performance toward continued 
employment or promotion . . . shall be considered 
confidential and not subject to inspection or 
review . . . except as may be mandated by lawful 
court order" (Civil Rights Law § 50-a[1]). Prior to 
issuing such an order, the court is obligated to 
conduct an in camera review of the requested file, 
"and make a determination as to whether the 
records are relevant and material in the action 
before" it, and, upon such a finding "the court 
shall make those parts of the record found to be 
relevant and material available to the persons so 
requesting" (Civil Rights Law § 50-a[3]). 

  
Here, the order dated March 22, 2013, indicated 
that the Supreme Court had reviewed "the reports 
sought . . . and all documentation annexed 
thereto" before concluding that there was 
"relevant and material" information contained 
therein (emphasis added). Accordingly, the 
plaintiff met his burden for compelling disclosure 
pursuant to Civil Rights Law § 50-a, and the court 
properly directed the County to disclose the IAB 
report. However, we perceive no reason why the 
plaintiff should have been denied access to the 
audiotapes of the interviews which were identified 
in the attachments to the IAB report ... . The 
plaintiff should be permitted to hear the actual 
interviews of the officers regarding the accident, 
and not only read the IAB report's summaries 
thereof, since the interviews were the main 
source material for the IAB report and were 
incorporated by reference therein ... . 

  
"The party opposing disclosure carries the burden 
of demonstrating that the requested information 
falls squarely within the exemption'" ... . The 
County has not offered any explanation as to why 
the audiotapes should not be discoverable, 
especially since it has already disclosed all of the 
other source material identified in the attachments 
to the IAB report. Calhoun v County of Suffolk, 
2014 NY Slip Op 09095, 2nd Dept 12-31-14 
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CIVIL PROCEDURE/COLLATERAL 
ESTOPPEL/INSURANCE LAW 

  
Declaratory Judgment Finding that the Insurer Was 
Not Obligated to Defend or Indemnify the Insured 

Precluded, Under the Doctrine of Collateral 
Estoppel, Suit by Plaintiff Against the Insurer---

Plaintiff Was In Privity with the Insured Pursuant to 
Insurance Law 3420 and Had No Greater Rights than 

the Insured 
  
The defendant insurer had obtained a declaratory 
judgment finding that the insurer was not obligated to 
defend or indemnify the insured, VTEQE group, because 
the insured had not complied with the policy's notice 
requirements.  Plaintiff obtained a judgment against 
VTEQE.  The instant action was brought seeking 
payment of the judgment from VTEQE's insurer.  The 
Second Department determined that plaintiff was 
collaterally estopped from suing the insurer because of 
the declaratory judgment.  By suing the insurer plaintiff 
stood in the shoes of the insured and has no greater 
rights than the insured.  The court explained the relevant 
analysis: 
  

"Collateral estoppel, or issue preclusion, 
precludes a party from relitigating in a subsequent 
action or proceeding an issue clearly raised in a 
prior action or proceeding and decided against 
that party . . . whether or not the tribunals or 
causes of action are the same'" ... . "The doctrine 
applies if the issue in the second action is 
identical to an issue which was raised, 
necessarily decided and material in the first 
action, and the [party against whom the issue was 
decided] had a full and fair opportunity to litigate 
the issue in the earlier action" ... . The party 
seeking the protection of collateral estoppel bears 
the burden of proving that the identical issue was 
necessarily decided in the prior action and is 
decisive of the present action ... . " The party 
against whom preclusion is sought bears the 
burden of demonstrating the absence of a full and 
fair opportunity to contest the prior determination'" 
... . "Generally, a nonparty to a prior litigation may 
be collaterally estopped by a determination in that 
litigation by having a relationship with a party to 
the prior litigation such that his own rights or 
obligations in the subsequent proceeding are 
conditioned in one way or another on, or 
derivative of, the rights of the party to the prior 
litigation" ... . 
  
Here, Hudson established, prima facie, that the 
plaintiff is in privity with the VTEQE group for the 
purpose of the application of collateral estoppel ... 
. When a plaintiff maintains a direct action against 

an insurer pursuant to Insurance Law § 3420, it 
"stands in the shoes" of the insured and can have 
no greater rights than the insured ... . River View 
at Patchogue LLC v Hudson Ins Co, 2014 NY 
Slip Op 08000, 2nd Dept 11-19-14 
  
 

CIVIL PROCEDURE/COMMON-INTEREST 
PRIVILEGE/ATTORNEY-CLIENT 

PRIVILEGE/DISCOVERY/CORPORATION 
LAW/INSURANCE LAW 

  
There Is No "Imminent Litigation" Requirement for 

the Application of the "Common-Interest Privilege"---
Documents Generated During Merger Negotiations 
Among Two Corporations and Their Counsel May, 

Therefore, Be Protected by the Privilege, Which Is an 
Exception to the Rule that the Presence of a Third 
Party at a Communication Between Counsel and 

Client Destroys the Privilege 
  

The First Department, in a full-fledged opinion by Justice 
Moskowitz, determined that the "common-interest 
privilege" may apply to documents created during 
merger negotiations among two corporations and their 
counsel.  The court found there is no requirement that 
litigation be imminent for the application of the 
privilege.  The underlying lawsuit was brought by a 
financial-guaranty insurer (Ambac) which alleged it was 
fraudulently induced by Countrywide to insure residential 
mortgage backed securities. Ambac sought discovery of 
documents relating to a merger between Countrywide 
and Bank of America Corporation (the subject of 
secondary claims by Ambac) which, it was alleged, 
would demonstrate Bank of America Corporation was on 
notice about Countrywide's alleged fraud. The First 
Department held that the merger-related documents 
could be protected by the common-interest privilege and 
sent the matter back to the motion court to determine 
whether particular documents are protected: 
  

As noted above, the common-interest privilege is 
an exception to the rule that the presence of a 
third party at a communication between counsel 
and client will render the communication non-
confidential ... . The doctrine, a limited exception 
to waiver of the attorney-client privilege, requires 
that: (1) the communication qualify for protection 
under the attorney-client privilege, and (2) the 
communication be made for the purpose of 
furthering a legal interest or strategy common to 
the parties ... . This Court has never squarely 
decided whether there is a third requirement: that 
the communication must affect pending or 
reasonably anticipated litigation. We answer that 
question today in the negative. Ambac Assur 
Corp v Countrywide Home Loans Inc, 2014 NY 
Slip Op 08510, 1st Dept 12-4-14 
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CIVIL PROCEDURE/CONTRACT 
LAW/FORUM SELECTION CLAUSE 

  
Motion to Dismiss Pursuant to CPLR 3211 (a)(1) 
[Documentary Evidence] Should Not Have Been 
Granted---Plaintiff Rebutted the Presumption of 

Validity of the Forum Selection Clause of the 
Relevant Contract 

  
The Second Department determined Supreme Court 
should not have granted defendants' motion to dismiss 
based upon the forum selection clause in the relevant 
contract.  Plaintiff rebutted the presumption of the validity 
of the clause: 
  

A party seeking dismissal of a complaint under 
CPLR 3211(a)(1) must submit documentary 
evidence that " conclusively establishes a 
defense to the asserted claims as a matter of 
law'" ... . A contract provision may constitute 
documentary evidence under CPLR 3211(a)(1) ..., 
and a forum selection clause contained in a 
contract may provide a proper basis for dismissal 
of a complaint under CPLR 3211(a)(1) ... . A 
forum selection clause is "prima facie valid and 
enforceable unless it is shown by the challenging 
party to be unreasonable, unjust, in contravention 
of public policy, invalid due to fraud or 
overreaching, or it is shown that a trial in the 
selected forum would be so gravely difficult that 
the challenging party would, for all practical 
purposes, be deprived of its day in court" ... . 
Accordingly, a forum selection clause will be 
given effect in the absence of a " strong showing'" 
that it should be set aside ... . 

  
Here, the plaintiff has made the requisite strong 
showing that the forum selection clause in the 
nondisclosure agreement was "unreasonable." 
Specifically, the plaintiff has contended, without 
contradiction, that neither the parties nor the 
agreement has any connection to the State of 
Delaware: none of the parties is located in 
Delaware, the nondisclosure agreement was not 
executed in Delaware, and performance of the 
agreement was not to take place in Delaware ... . 
Accordingly, the prima facie enforceability and 
validity of the forum selection clause has been 
rebutted and, therefore, that clause does not 
"conclusively establish[ ] a defense to the 
asserted claims as a matter of law"... . US Mdse 
Inc v L & R Distribs Inc, 2014 NY Slip Op 
07495, 2nd Dept 11-5-14 
  
 

 
 

 
CIVIL PROCEDURE/EVIDENCE/REAL 
PROPERTY/NEGLIGENCE/NUISANCE 

  
Survey Without Surveyor's Affidavit Insufficient to 

Support Plaintiff's Summary Judgment 
Motion/Inadmissible Evidence (Survey) May Be 

Considered to Defeat Defendant's Summary 
Judgment Motion/Nuisance Cause of Action 

Dismissed Because Duplicative of Negligence Cause 
of Action 

  
In an action stemming from the collapse of a retaining 
wall between the plaintiff's and defendant's properties, 
the First Department noted that a survey map without an 
affidavit from the surveyor is insufficient to support 
plaintiff's motion for summary judgment, but was 
sufficient to support the denial of defendant's motion for 
summary judgment.  The court also noted that where 
negligence and nuisance causes of action are 
duplicative, the nuisance action should be dismissed: 
  

... [A] survey alone, without an accompanying 
affidavit from the surveyor, does not constitute 
competent evidence of the location of property 
lines and fences or retaining walls ... . Plaintiff has 
therefore failed to tender sufficient evidence to 
demonstrate entitlement to a declaratory 
judgment on its claim brought pursuant to 
Administrative Code of City of NY § 28-305.1.1. 
  
Defendant met its prima facie burden as cross 
movant by submission of the affidavit of a land 
surveyor who inspected and measured the 
property subsequent to the collapse of the 
retaining wall in June 2013, and concluded that 
no portion of the wall had been upon defendant's 
property. That plaintiff's two surveys indicate that 
the wall was "on [the] line" of both properties, is 
sufficient, however, to raise a question as to the 
location of the wall relative to the two properties; 
we have long held that otherwise inadmissible 
evidence may be considered to defeat an 
application for summary judgment ... .  
  
... [W]e find that the claim of negligence is 
expressed throughout plaintiff's papers, and there 
is a question of fact as to whether defendant 
owed a duty of care to plaintiff, if the retaining wall 
is found to rest on both parties' premises. The 
claim of nuisance, based on allegations that 
defendant's ongoing refusal to participate in the 
repairs and maintenance of the retaining wall 
substantially interferes with plaintiff's ability to use 
and enjoy its property, arises solely from plaintiff's 
claim of negligence. Where nuisance and 
negligence elements are "so intertwined as to be 
practically inseparable," a plaintiff may recover 
only once for the harm suffered ... . Upon a 
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search of the record, we conclude that the third 
cause of action, nuisance, should be dismissed 
as duplicative of the negligence cause of action, 
although this argument was not previously made 
or considered ... . 70 Pinehurst Avenue LLC v 
RPN Mgt Co Inc, 2014 NY Slip Op 09029, 1st 
Dept 12-30-14 

  

CIVIL PROCEDURE/MORTGAGE 
FORECLOSURE 

  
Appellant, Who Was Only Mentioned in the 

Complaint As the Holder of a Second Mortgage, 
Properly Appeared in the Action by Serving a Notice 
of Appearance Which Entitled Appellant to Be Kept 
Informed of the Progress of the Proceeding---There 

Is No Filing Requirement for a Notice of Appearance  
  
The Second Department explained that appellant 
properly appeared in the foreclosure action by the 
service of a notice of appearance because the complaint 
did not allege anything that appellant, who held a second 
mortgage, would be required to defend against.  Service 
of the notice of appearance, which did not need to be 
filed, entitled appellant to be kept informed of the 
progress of the action: 
  

...[T]he appellant was not required to serve an 
answer where the complaint did not set forth any 
allegations that the appellant was required to 
defend against (see Vincent C. Alexander, 
Practice Commentaries, McKinney's Cons. Laws 
of NY, Book 7B, CPLR C320:1 at 130; 2—R320 
Weinstein-Korn Miller, N.Y. Civ. Prac. ¶ 320.03). 
"A defendant who has no defense, and therefore 
serves no pleading, might nevertheless serve a 
notice of appearance so as to be kept apprised of 
the progress of the proceeding" (Vincent C. 
Alexander, Practice Commentaries, McKinney's 
Cons. Laws of NY, Book 7B, CPLR C320:1 at 
130). Such was the situation here. The complaint 
contained no allegations about the appellant, 
except to state that he had a second mortgage on 
the property. Thus, the appellant properly 
proceeded by serving a notice of appearance only 
and was entitled to be kept apprised of the 
proceedings. 
  
Contrary to the plaintiffs' further contention, the 
appellant was not required to file his notice of 
appearance with the Supreme Court. There is no 
statutory or other requirement that a notice of 
appearance, timely served upon a plaintiff, must 
also be filed with the clerk of the relevant court in 
order for a defendant to appear in the action ... 
. Tsionis v Eriora Corp, 2014 NY Slip Op 
08421, 2nd Dept 12-3-14 
 

 

 
CIVIL PROCEDURE/MORTGAGE 
FORECLOSURE/MANDATORY 
FORECLOSURE SETTLEMENT 

CONFERENCES 
  

Bank Properly Sanctioned for Not Negotiating in 
Good Faith in Mandatory Foreclosure Settlement 

Conferences 
  
The Second Department determined plaintiff bank had 
not negotiated in good faith in the mandatory foreclosure 
settlement conferences (required by CPLR 
3408(f)).  The bank was sanctioned by precluding it from 
collecting interest on the mortgage for a period of 
several months: 
  

Pursuant to CPLR 3408(f), the parties at a 
mandatory foreclosure settlement conference are 
required to negotiate in good faith to reach a 
mutually agreeable resolution (see CPLR 3408[f]; 
Wells Fargo Bank, N.A. v Meyers, 108 AD3d 9, 
11). " The purpose of the good faith requirement 
in [CPLR 3408] is to ensure that both plaintiff and 
defendant are prepared to participate in a 
meaningful effort at the settlement conference to 
reach resolution'" (US Bank N.A. v Sarmiento, 
121 AD3d 187, 200, quoting 2009 Mem of 
Governor's Program Bill, Bill Jacket, L 2009, ch 
507, at 11). To conclude that a party failed to 
negotiate in good faith pursuant to CPLR 3408(f), 
a court must determine that "the totality of the 
circumstances demonstrates that the party's 
conduct did not constitute a meaningful effort at 
reaching a resolution" ... . 

  
Here, the totality of the circumstances supports 
the referee's finding that the plaintiff failed to 
negotiate in good faith. The referee's finding was 
based, in part, upon the plaintiff's failure to follow 
guidelines pursuant to the federal Home 
Affordable Mortgage Program (hereinafter 
HAMP). The applicable guidelines required the 
plaintiff, as a lender participating in HAMP, to 
attempt to obtain a waiver of an investor 
prohibition or restriction in lowering the interest 
rate and to keep such evidence in the loan file 
(see Making Home Affordable Program, 
Handbook for Servicers of Non-GSE Mortgages, 
version 4.0, ch 2, § 6.5 at 99 [August 17, 2012]). 
However, despite repeated requests by the 
referee to produce evidence that the plaintiff 
attempted to obtain a waiver of the investor's 
restrictions in the PSA, the plaintiff failed to do so 
for more than one year. Therefore, the plaintiff 
failed to demonstrate that it followed HAMP 
regulations and guidelines, which, as several trial 
courts have concluded, constitutes a failure to 
negotiate in good faith pursuant to CPLR 
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3408(f)... . US Bank NA v Smith, 2014 NY Slip 
Op 08832, 2nd Dept 12-17-14 
 

  
Court Must Consider Whether Both Parties, Not Only 

the Bank, Have Negotiated in Good Faith in the 
Mandatory Pre-Foreclosure Settlement Conferences 

(Re: Possible Modification of the Terms of a 
Mortgage Subject to Foreclosure)---Under the 

Totality of the Circumstances, Supreme Court's 
Finding that the Bank Did Not Negotiate in Good 

Faith Was Not Supported 
  
The First Department, in a full-fledged opinion by Justice 
Andrias, determined that Supreme Court should have 
considered the defendant's actions in deciding whether 
the parties had negotiated in good faith during the pre-
foreclosure settlement conferences mandated by CPLR 
3408 (a) [Subprime Residential Loan and Foreclosure 
Laws].  The conferences are required to ascertain 
whether a modification of the terms of a mortgage 
otherwise subject to foreclosure can be reached in a 
settlement. Supreme Court's finding that the plaintiff 
bank did not negotiate in good faith was not warranted, 
in large part, because Supreme Court did not take into 
account the inaccurate and inconsistent information 
provided by the defendant during the conferences: 
  

CPLR 3408 was enacted in 2008, as part of the 
omnibus "Subprime Residential Loan and 
Foreclosure Laws" (L 2008, ch 472, effective 
August 5, 2008), remedial legislation intended to 
assist homeowners at risk of losing their homes to 
foreclosure due to the subprime credit crisis (See 
Sponsor's Mem., Bill Jacket (L 2008, ch 472). As 
part of the protections afforded to homeowners by 
the legislation, CPLR 3408 requires that 
conferences be conducted in residential 
foreclosure actions "for the purpose of holding 
settlement discussions pertaining to the relative 
rights and obligations of the parties under the 
mortgage loan documents, including, but not 
limited to determining whether the parties can 
reach a mutually agreeable resolution to help the 
defendant avoid losing his or her home, and 
evaluating the potential for a resolution in which 
payment schedules or amounts may be modified 
or other workout options may be agreed to, and 
for whatever other purposes the court deems 
appropriate" (CPLR 3408[a]). 

  
These mandatory settlement conferences are 
intended to "provide an opportunity for borrowers 
and lenders to try to reach a solution that avoids 
foreclosure" (see Letter of Sen Farley, Bill Jacket, 
L 2008, ch 472 at 6). 
  
CPLR 3408(f), added in 2009 as part of legislation 
designed to provide broader protection for 
homeowners (L 2009, ch 507 effective February 

13, 2010), states that "[b]oth the plaintiff and 
defendant shall negotiate in good faith to reach a 
mutually agreeable resolution, including a loan 
modification, if possible." "The purpose of the 
good faith requirement is to ensure that both 
plaintiff and defendant are prepared to participate 
in a meaningful effort at the settlement 
conference to reach resolution" (2009 Mem of 
Governor's Program Bill, Bill Jacket, L 2009, ch 
507 at 11). The language of the statute and 
legislative history confirm that the obligation to 
negotiate in good faith is intended to be a two way 
street, imposing reciprocal obligations on both the 
lender and the borrower to cooperate with the 
other to enable achievement of a reasonable 
resolution ... . Towards this end, 22 NYCRR 
202.12-a(c)(4) directs the court to "ensure that 
each party fulfills its obligation to negotiate in 
good faith." 

  
The term "good faith" is not defined in the statute. 
However, this Court has held that compliance with 
the good faith requirement of CPLR 3408 is not 
established by merely proving the absence of 
fraud or malice on the part of the lender and that 
"[a]ny determination of good faith must be based 
on the totality of the circumstances," taking into 
account that CPLR 3408 is a remedial statute ... . 

  
"While the aspirational goal of CPLR 3408 
negotiations is that the parties reach a mutually 
agreeable resolution to help the defendant avoid 
losing his or her home' (CPLR 3408[a]), the 
statute requires only that the parties enter into 
and conduct negotiations in good faith ... . ...[T]his 
Court [has] noted that "there are situations in 
which the statutory goal is simply not financially 
feasible for either party" and that "the mere fact 
that plaintiff refused to consider a reduction in 
principal or interest rate does not establish that it 
was not negotiating in good faith. Nothing in 
CPLR 3408 requires plaintiff to make the exact 
offer desired by [the] defendant[ ] [mortgagors], 
and the plaintiff's failure to make that offer cannot 
be interpreted as a lack of good faith" ... . * * * 
  
...[W]e find that [defendant] has not established 
that, under the totality of the circumstances, 
plaintiff failed to engage in a meaningful effort at 
reaching a solution during the settlement 
conferences. Although plaintiff presented 
[defendant] with repeated requests for 
documentation and, at times, failed to timely 
comply with deadlines issued by the court, the 
record establishes that [defendant] created a 
moving target for plaintiff by repeatedly changing 
her alleged sources of income in her loan 
modification applications, and failing to disclose 
substantial and material liens encumbering the 
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property. Citibank NA v Barclay, 2014 NY Slip 
Op 08757, 1st Dept 12-11-14 

 

CIVIL PROCEDURE/MUNICIPAL 
LAW/ENVIRONMENTAL LAW/COLLATERAL 

ESTOPPEL/REGULATORY TAKING 
  

The Striking Down (by the Court of Appeals) of a 
Retroactive Zoning Ordinance Which Prohibited the 
Operation of a Landfill Did Not Require the Striking 

Down of a Subsequent Health and Safety Regulation 
Which Had the Same Effect 

  
The Fourth Department determined that the striking 
down (by the Court of Appeals) of a 2005 retroactive 
zoning ordinance which prohibited the continued use of 
petitioner's property as a landfill did not require the 
striking down of a 2007 health and safety regulation 
which had the same effect.  Because the two regulations 
are different in nature, the collateral estoppel doctrine is 
not available: 
  

...[W]e agree with defendants that collateral 
estoppel does not apply here. "The doctrine of 
collateral estoppel precludes a party from 
relitigating in a subsequent action or proceeding 
an issue clearly raised in a prior action or 
proceeding and decided against that party' " ... . 
The doctrine "applies only if the issue in the 
second action is identical to an issue which was 
raised, necessarily decided and material in the 
first action' " ... . "The party seeking the benefit of 
collateral estoppel has the burden of 
demonstrating the identity of the issues in the 
present litigation and the prior determination" ... . 
Here, the issue in this case—the legality of the 
2007 Law as applied to plaintiffs—was neither 
raised by the parties nor decided by the Court of 
Appeals in Jones I. The issue before the Court of 
Appeals in Jones I was whether the 2005 Law 
was constitutional as applied to plaintiffs, i.e., 
whether the 2005 Law extinguished plaintiffs' 
legal use of their land for the purpose of operating 
a C & D landfill on the entire parcel (see Jones I, 
15 NY3d at 145-146). The Court of Appeals held 
that "the zoning ordinance at issue in this case 
[i.e., the 2005 Law], which restricted the 
development of landfills, does not apply to 
plaintiffs because they acquired a vested right to 
use their 50-acre parcel as a landfill for 
construction and demolition debris before the 
enactment of the zoning law" (id. at 142 
[emphasis added]). 

  
Although the 2005 Law and the 2007 Law both 
regulate landfill operations, they are not identical. 
The 2005 Law amended the Zoning Law to 
eliminate sanitary and demolition landfills as a 
permitted use in the AR-1 zoning district. The 

2007 Law did not amend the Zoning Law to 
eliminate landfills in a particular zoning district 
but, rather, it enacted a Town-wide ban on solid 
waste management facilities. In concluding that 
the 2005 Law did not apply to plaintiffs, the Court 
of Appeals relied upon its [prior] decisions... . 
Those cases involve the nonconforming use 
doctrine, which shields vested property rights 
from the retroactive effect of zoning ordinances... 
. 

  
The 2007 Law, however, is a health and safety 
regulation, not a retroactive zoning ordinance ... . 
Unlike the 2005 Law, the 2007 Law does not 
"regulate[] the location of certain facilities within 
particular zoning districts" but, rather, it "generally 
regulat[es] the operation of [solid waste 
management] facilities in the interest of public 
safety and welfare" ... . It is well established that 
"a municipality has the authority, pursuant to its 
police powers, to impose conditions of operation . 
. . upon preexisting nonconforming uses to protect 
public safety and welfare" (id.) and "may even 
eliminate [a] nonconforming use provided that 
termination is accomplished in a reasonable 
fashion" ... . Jones v Town of Carroll, 2014 NY 
Slip Op 07780, 4th Dept 11-14-14 

  
  

CIVIL PROCEDURE/MUNICIPAL LAW/TOWN 
LAW 

  
Town Board Is Not a Necessary Party In an Action 
Against the Town---Acts of the Town Board Under 

Statutory Authority Are the Acts of the Town---
Court's Power to Join a Necessary Party Sua Sponte 

Noted (Not Properly Exercised Here) 
  
The Second Department explained that, in a declaratory 
judgment action against a town challenging a local law, 
the town board is not a necessary party: 
  

A "court may at any stage of a case and on its 
own motion determine whether there is a 
nonjoinder of necessary parties" ... . "In a matter 
seeking a declaratory judgment challenging a 
legislative act, the legislative body that enacted 
the challenged law or ordinance is a necessary 
party" ... . 

  
In this declaratory judgment action against the 
Town of Huntington, challenging a Local Law 
enacted by the Town Board of the Town of 
Huntington (hereinafter the Town Board), the 
Supreme Court, sua sponte, directed the joinder 
of the Town Board as a defendant on the ground 
that it is a necessary party without which the 
action cannot proceed. However, a town board 
"shall be vested with all the powers of such a 
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town" (Town Law § 60[1]) and "cannot and does 
not exist separately and independently from the 
town of which it is the governing body . . . [T]he 
acts of a town board when performed under 
statutory authority are the acts of the town" ... . 
Accordingly, as the Town is a party defendant in 
this action, it was unnecessary for the court to 
have directed the joinder of the Town Board as a 
defendant ... . Dish Realty LLC v Town of 
Huntington, 2014 NY Slip Op 07616, 2nd Dept 
11-12-14 

  
  

CIVIL PROCEDURE/NEGLIGENCE 
  

Procedure for Determining a Motion to Dismiss 
Pursuant to CPLR 3211 (a)(7) Where the Defendant 

Submits Evidence Explained/Elements of Gross 
Negligence Explained 

  
The Second Department, in finding the complaint 
adequately pled gross negligence (re: packing and 
transporting an art collection), explained the analytical 
criteria for dealing with a motion to dismiss pursuant to 
CPLR 3211 (a)(7) where evidence is submitted by the 
defendant: 
  

"On a motion to dismiss pursuant to CPLR 
3211(a)(7) for failure to state a cause of action, 
the complaint must be construed liberally, the 
factual allegations deemed to be true, and the 
nonmoving party must be given the benefit of all 
favorable inferences" ... . The court is limited to 
"an examination of the pleadings to determine 
whether they state a cause of action," and the 
"plaintiff may not be penalized for failure to make 
an evidentiary showing in support of a complaint 
that states a claim on its face" ... . "The test of the 
sufficiency of a pleading is whether it gives 
sufficient notice of the transactions, occurrences, 
or series of transactions or occurrences intended 
to be proved and whether the requisite elements 
of any cause of action known to our law can be 
discerned from its averments'" ... . 

  
"A court is, of course, permitted to consider 
evidentiary material submitted by a defendant in 
support of a motion to dismiss pursuant to CPLR 
3211(a)(7)" ..., and, if it does so, "the criterion 
then becomes whether the proponent of the 
pleading has a cause of action, not whether he 
has stated one'" ... . "Yet, affidavits submitted by a 
defendant will almost never warrant dismissal 
under CPLR 3211 unless they establish 
conclusively that [the plaintiff] has no cause of 
action" ... . 

  
Gross negligence "differs in kind, not only degree, 
from claims of ordinary negligence" ... . "To 

constitute gross negligence, a party's conduct 
must smack of intentional wrongdoing or evince a 
reckless indifference to the rights of others" ... . 
"Stated differently, a party is grossly negligent 
when it fails to exercise even slight care or slight 
diligence" ... . Ordinarily, the question of gross 
negligence is a matter to be determined by the 
trier of fact ... . Dolphin Holdings Ltd v Gander 
& White Shipping Inc, 2014 NY Slip Op 08316, 
2nd Dept 11-26-14 

  
Motion to Strike Errata Sheet "Correcting" 

Substantive Discrepancies in Deposition Testimony 
Should Have Been Granted 

  
The Second Department reversed Supreme Court and 
dismissed the complaint.  In her deposition plaintiff 
testified at length about where she tripped and fell but 
identified a very different location from that described in 
the complaint.  Plaintiff then sought to "correct" the 
"errors" in the deposition transcript by executing an 
errata sheet: 
  

Notwithstanding the detailed, consistent, and 
emphatic nature of the plaintiff's deposition 
testimony regarding the location of her accident, 
she subsequently executed an errata sheet 
containing numerous substantive "corrections" 
which conflicted with various portions of her 
testimony and which sought to establish that she 
actually fell at 197 Fifth Avenue, not 140 Fifth 
Avenue. The only reason proffered for these 
changes was that, prior to her deposition, she 
was shown photographs of 140 Fifth Avenue that 
mistakenly had been taken by an investigator 
hired by her attorney, and that she thereafter 
premised her testimony on her accident having 
occurred at the location depicted in those 
photographs. The defendants ... moved, to strike 
the errata sheet and for summary judgment 
dismissing the complaint insofar as asserted 
against each of them. The Supreme Court denied 
the motions. We reverse. 

  
Contrary to the determination of the Supreme 
Court, the plaintiff failed to provide an adequate 
reason for the numerous, critical, substantive 
changes she sought to make in an effort to 
materially alter her deposition testimony (see 
CPLR 3116[a]...). Horn v 197 5th Ave Corp, 
2014 NY Slip Op 08605, 2nd Dept 12-10-14 

 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07616.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07616.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07616.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08316.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08316.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08316.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08605.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08605.htm


 

 27 

In an Action Stemming from an Automobile 
Accident, Having Granted a Default Judgment, 

Supreme Court Should Not Have Directed Plaintiff to 
Accept a Late Answer and Allowed Discovery Re: 

Damages--A Defaulting Defendant Is Not Entitled to 
Discovery 

  
The Second Department determined Supreme Court, 
having granted plaintiff's motion for a default judgment 
on liability in an automobile-accident case, should have 
also granted plaintiff's motion for an inquest on 
damages.  Supreme Court should not have ordered 
plaintiff to accept a late answer and allowed discovery 
on damages: 
  

Having granted that branch of the plaintiff's 
motion which was for leave to enter a default 
judgment against the defendants on the issue of 
liability, the Supreme Court should have directed 
an inquest on damages. Since serious injury "is 
decidedly an issue of damages, not liability" ..., 
the plaintiff will be required to present prima facie 
proof at the inquest that she sustained a serious 
injury. However, while the defendants are 
"entitled to present testimony and evidence and 
cross-examine the plaintiff's witnesses at the 
inquest on damages" ..., they may not conduct 
discovery with respect to the issue of damages, 
since defaulting defendants forfeit the right to 
discovery ... . Rudra v Friedman, 2014 NY Slip 
Op 09117, 2nd Dept 12-31-14 
  

 
CIVIL PROCEDURE/PERSONAL 

JURISDICTION 
  

Plaintiff Did Not Sufficiently Allege Colorado 
Defendant Had Purposefully Transacted Business In 
New York---Motion to Dismiss for Lack of Personal 

Jurisdiction Should Have Been Granted 
  
The Second Department determined Supreme Court 
should have granted the Colorado defendant's motion to 
dismiss the complaint for lack of personal 
jurisdiction.  Plaintiff requested a loan from her uncle 
(the defendant), a Colorado resident. After her uncle 
refused, plaintiff brought this action for prima facie tort 
and slander based upon her communications with the 
defendant.  The Second Department found that plaintiff 
had not sufficiently alleged that defendant "purposefully 
transacted business" within New York: 
  

A court may exercise personal jurisdiction over 
any nondomiciliary who "transacts any business 
within the state" (CPLR 302[a][1]). Generally, a 
nondomiciliary will be deemed to be subject to the 
jurisdiction of a New York court pursuant to CPLR 
302(a)(1) if he or she has "engaged in some 
purposeful activity within the State and there is a 

substantial relationship' between this activity and 
the plaintiff's cause of action" ... . "Purposeful 
activities are those with which a defendant, 
through volitional acts, avails itself of the privilege 
of conducting activities within the forum State, 
thus invoking the benefits and protections of its 
laws'" ... . 

  
Although the ultimate burden of proof regarding 
personal jurisdiction rests with the plaintiff, to 
defeat a CPLR 3211(a)(8) motion to dismiss a 
complaint, the plaintiff need only make a prima 
facie showing that the defendant is subject to the 
personal jurisdiction of the court ... . Here, 
accepting as true the allegations set forth in the 
complaint and in the plaintiff's opposition papers, 
and according the plaintiff the benefit of every 
favorable inference ... , the plaintiff failed to meet 
her prima facie burden. The nature and quality of 
the defendant's alleged contacts with New York 
do not demonstrate that he purposefully 
transacted business within this state ... 
. Whitcraft v Runyon, 2014 NY Slip Op 08634, 
2nd Dept 12-10-14 

  

 
CIVIL PROCEDURE/PHYSICIAN-PATIENT 

PRIVILEGE/CRIMINAL PROCEDURE 
LAW/CRIMINAL LAW 

  
Statements Made by Defendant to Physician In 
Presence of Police Investigator Not Privileged 

  
The Fourth Department determined the physician-patient 
privilege did not protect statements made by the 
defendant to the doctor while a police investigator was in 
the room: 
  

We reject defendant's contention that Supreme 
Court erred in allowing a medical professional to 
testify to statements defendant made to her while 
being examined at the hospital after his arrest. 
Defendant contends that his statements were 
subject to the physician-patient privilege despite 
the presence of a police investigator in the 
examination room because he was in custody and 
was not able to tell the investigator to leave the 
room. The physician-patient privilege, which is 
"entirely a creature of statute" .., is set forth in 
CPLR 4504 (a), and is applicable to criminal 
proceedings by virtue of CPL 60.10 ... . In 
determining whether the physician-patient 
privilege applies, we must consider "whether in 
the light of all the surrounding circumstances, and 
particularly the occasion for the presence of the 
third person, the communication was intended to 
be confidential" ... . Here, we conclude that 
defendant did not meet his burden of establishing 
that the privilege applied ... , because there was 
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no showing that he intended that his statements 
be confidential. Defendant was aware of the 
investigator's presence, but he did not ask to 
speak with the medical professional privately. 
Additionally, defendant made numerous 
statements to others that were similar to the 
statements he made to the medical professional, 
both before and after making them to her. People 
v Hartle, 2014 NY Slip Op 07812, 4th Dept 11-
14-14 

  
CIVIL PROCEDURE/PUBLIC HEALTH 

LAW/APPEALS 
  

Inadvertently Disseminated Investigative Report 
[Concerning a Doctor's Conduct With Respect to 
Plaintiff's Decedent] Generated by the Office of 

Professional Medical Conduct Is Not Discoverable---
Matter Must Be Returned to the "Status Quo Prior to 

the [Inadvertent] Disclosure" 

  
In a wrongful death action, the Fourth Department 
determined that a report generated by the Office of 
Professional Medical Conduct (OPMC) concerning an 
investigation into decedent's death was not discoverable 
pursuant to the Public Health Law and a protective order 
pursuant to CPLR 3103 should have been granted in its 
entirety. The report was inadvertently disclosed by the 
plaintiff to all the defendants.  Supreme Court ruled only 
that the report could not be further disseminated.  The 
Fourth Department noted that Supreme Court's order 
was appealable pursuant to CPLR 5701(a)(20(v) even 
though the denial of the motion for a protective order 
was without prejudice to renew: 

  
...[W]e conclude that Supreme Court erred in 
granting defendants' motion only in part, and 
should have granted the motion in its entirety. 
"Pursuant to Public Health Law § 230 (10) (a) (v), 
the files of OPMC concerning possible instances 
of professional misconduct are confidential, 
subject to [certain] exceptions," including Public 
Health Law § 230 (9), which are not applicable 
here ... . Inasmuch as there is no evidence in the 
record that the OPMC proceeded past the 
interview phase of [the doctor's] alleged 
misconduct with respect to decedent, the OPMC 
report is not discoverable as a matter of law (see 
§ 230 [10] [a] [v]). Thus, we conclude that the 
court erred in failing to restore this matter to the 
"status quo prior to the[inadvertent] disclosure"... 
. Kirby v Kenmore Mercy Hosp, 2014 NY Slip 
Op 07804, 4th Dept 11-14-14 

 
  

 
 

CIVIL PROCEDURE/REAL PROPERTY TAX 
LAW 

  
Default Judgment of Foreclosure Cannot Be 

Collaterally Attacked in a Plenary 
Proceeding/Former Property Owner Cannot Contest 

Sale of Property After Default Judgment of 
Foreclosure 

  
The Second Department noted that petitioner, Amona, 
could not bring a plenary action (an Article 
78/declaratory judgment proceeding) after a tax 
foreclosure proceeding in which she defaulted and which 
resulted in the sale of her property.  Amona's only 
recourse was a motion to vacate the judgment of 
foreclosure.  However, Amona's default in the 
foreclosure action precluded any action to contest the 
sale of the property: 
  

The Supreme Court properly granted the 
Conservancy's motion, in effect, to dismiss the 
petition/complaint. The relief sought herein by 
Amona should have been pursued by way of a 
motion to vacate the judgment pursuant to CPLR 
317 or CPLR 5015(a) in the in rem tax lien 
foreclosure proceeding ... . "A plenary action or 
proceeding for such relief does not lie and must 
be dismissed" ... . Since Amona has improperly 
sought to collaterally attack the judgment by way 
of this proceeding/action, the Supreme Court 
properly, in effect, dismissed the 
proceeding/action. 

  
Moreover, Amona's default in the foreclosure 
action forever barred and foreclosed her of "all 
right, title, and interest and equity of redemption in 
and to the parcel" in which she had had an 
interest (RPTL 1131). Thus, Amona has no 
standing to contest the County's sale of the 
property ... (see RPTL 1136[3]...).  Matter of 
Amona v County of Orange, 2014 NY Slip Op 
09125, 2nd Dept 12-31-14 

 
CIVIL PROCEDURE/RES 

JUDICATA/MUNICIPAL LAW 
  

Doctrine of Res Judicata Did Not Preclude Lawsuit 
Against Defendant Building Inspector In His 

Individual Capacity After Summary Judgment (In 
Defendant's Favor) In an Action Against Defendant 
In His Official Capacity---Transactional Approach to 

Res Judicata Explained 
  
The Second Department determined that summary 
judgment in favor of the defendant (Maikisch) in an 
action brought against a town and defendant in his 
capacity as building inspector did not, pursuant to the 
doctrine of res judicata, preclude a lawsuit against the 
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defendant in his individual capacity. The court explained 
the analytical criteria: 
  

This State has adopted the transactional analysis 
approach in deciding the application of the 
doctrine of res judicata. Under this analysis, "once 
a claim is brought to a final conclusion, all other 
claims arising out of the same transaction or 
series of transactions are barred, even if based 
upon different theories or if seeking a different 
remedy" ... . "It is not always clear whether 
particular claims are part of the same transaction 
for res judicata purposes. A pragmatic' test has 
been applied to make this determination--—
analyzing whether the facts are related in time, 
space, origin, or motivation, whether they form a 
convenient trial unit, and whether their treatment 
as a unit conforms to the parties' expectations or 
business understanding or usage'" ... . "One 
linchpin of res judicata is an identity of parties 
actually litigating successive actions against each 
other: the doctrine applies only when a claim 
between the parties has been previously brought 
to a final conclusion'"  

  
...[I]n the prior action, the plaintiff made no claim 
against Maikisch in his capacity as an individual. 
Rather, the plaintiff sought relief, in the form of a 
declaratory judgment, against the Town and 
Maikisch in his capacity as Building Inspector of 
the Town. "It has been repeatedly held that 
persons suing or being sued in their official or 
representative capacity are, in contemplation of 
law, distinct persons, and strangers to any right or 
liability as an individual, and consequently a 
former judgment concludes a party only in the 
character in which he was sued" ... . 

  
In any event, the differences which exist between 
the issues raised in the prior litigation and those 
raised now, namely, the differences in the kind of 
relief sought, in the kind of facts to be proved, and 
in the kind of law to be applied, outweigh the 
similarities to such an extent as to render the 
doctrine of res judicata inapplicable ... . In the 
prior action, the plaintiff sought a judgment 
declaring that the subject property was exempt 
from certain land-use and building code 
regulations. There, the plaintiff alleged that, for 
reasons stated, the relevant regulations were 
inapplicable the subject property. In this action, 
the plaintiff seeks to recover money damages 
from Maikisch individually, based on contract and 
tort theories. In this action, the plaintiff alleges, 
inter alia, that Maikisch breached an oral contract 
between the parties, breached a fiduciary duty 
owed to the plaintiff, and tortiously interfered with 
the plaintiff's business relations. Specialized 
Realty Servs LLC v Maickisch, 2014 NY Slip 
Op 08627, 2nd Dept 12-10-14 

 
 CIVIL PROCEDURE/SUMMARY JUDGMENT 

  
Defendant Cannot Meet Its Burden In a Summary 

Judgment Motion Solely by Pointing to Proof 
Problems in the Plaintiff's Case/Court, Pursuant to 
Its Power to Search the Record in Determining a 

Summary Judgment Motion, Cannot Address Claims 
that Were Not the Subject of the Motion 

  
In a private nuisance action, the Third Department noted 
that a defendant cannot prevail on a summary judgment 
motion solely by arguing gaps or proof problems in the 
plaintiff's case and the court cannot "search the record" 
to dismiss claims that were not the subject of the 
summary judgment motion: 
  

In support of their motions for summary judgment, 
defendants did nothing more than argue that 
plaintiffs failed to plead — and ultimately will be 
unable to prove — compensable damages and, 
therefore, dismissal of plaintiffs' first and second 
causes of action sounding in private nuisance and 
trespass was warranted. Even assuming, without 
deciding, that defendants' assessment of 
plaintiffs' pleadings and examination before trial 
testimony is accurate, the case law makes clear 
that the moving party must affirmatively 
demonstrate its entitlement to summary judgment 
"and does not meet its burden [in this regard 
merely] by noting gaps in its opponent's proof" ... . 
* * * 

  
...Although CPLR 3212 (b) — cited by Supreme 
Court here — indeed permits a court to search 
the record and grant summary judgment to a 
nonmoving party, Supreme Court's authority in 
this regard extends "only . . . to a cause of action 
or issue that is the subject of the motions before 
the court" ... . Stated another way, "[a] motion for 
summary judgment addressed to one claim or 
defense does not provide a basis for the court to 
search the record to grant summary judgment on 
an unrelated claim or defense" ... . Schillaci v 
Sarris, 2014 NY Slip Op 08072, 3rd Dept 11-20-
14 

 
CIVIL PROCEDURE/UNDUE INFLUENCE 

  
Plaintiff Had Made Out a Prima Facie Case of Undue 
Influence---Trial Judge Erred by Making Credibility 

Determinations and Granting a Judgment In Favor of 
the Defendant As a Matter of Law (CPLR 4401) 

  
In reversing Supreme Court, the Second Department 
determined the motion for a judgment as a matter of law 
pursuant to CPLR 4401 should not have been 
granted.  The plaintiff sought to set aside a conveyance 
by deed on the ground of undue influence. The Second 
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Department held that plaintiff had made out a prima facie 
case and sent the matter back for trial in front of a 
different judge: 
  

" A trial court's grant of a CPLR 4401 motion for 
judgment as a matter of law is appropriate where 
the trial court finds that, upon the evidence 
presented, there is no rational process by which 
the fact trier could base a finding in favor of the 
nonmoving party'" ... . " In considering the motion, 
the trial court must afford the party opposing the 
motion every inference which may be properly 
drawn from the facts presented, and the facts 
must be considered in a light most favorable to 
the nonmovant'" ... . 
  
The burden of proving undue influence generally 
rests with the party asserting its existence ... . 
"However, where there is a confidential 
relationship between the beneficiary and the 
grantor, [a]n inference of undue influence' arises 
which requires the beneficiary to come forward 
with an explanation of the circumstances of the 
transaction" ... . "In the absence of an 
explanation, the beneficiary has the burden of 
proving by clear and convincing evidence that the 
transaction was fair and free from undue 
influence" ... . 
  
Here, in granting the defendant's motion pursuant 
to CPLR 4401, the Supreme Court improperly 
resolved issues of the credibility of the witnesses 
against the plaintiff ... . Viewing the evidence in a 
light most favorable to the plaintiff, and resolving 
all issues of credibility in the plaintiff's favor, we 
find that the plaintiff established, prima facie, that 
a confidential relationship existed between the 
decedent and the defendant, requiring the 
defendant to come forth with an explanation of the 
circumstances of the transaction. Palladino v 
McCormick, 2014, NY Slip Op 07992, 2nd Dept 
11-19-14 

 
 

CIVIL CONTEMPT/INSURANCE LAW 
  

Non-Party Attorneys Properly Held in Civil Contempt 
for Starting a Class Action Suit In Violation of  

Anti-Suit Injunctive Order 
  
In a proceeding to liquidate the Executive Life Insurance 
Company of New York, non-party attorneys for objectors 
to the liquidation filed a class action lawsuit in federal 
court in violation of anti-suit injunctive orders issued by 
Supreme Court.  In affirming Supreme Court's finding 
the non-party attorneys in contempt, the Second 
Department explained the criteria: 
  

To prevail on a motion to punish for civil 
contempt, the movant must demonstrate that the 
alleged contemnor violated a clear and 
unequivocal court order, of which the alleged 
contemnor had knowledge, thereby prejudicing a 
right of a party to the litigation (see Judiciary Law 
§ 753[A][3]...). "To satisfy the prejudice element, it 
is sufficient to allege and prove that the 
contemnor's actions were calculated to or actually 
did defeat, impair, impede, or prejudice the rights 
or remedies of a party" ... . 

  
* * * The commencement of the class action 
violated the anti-suit injunctive provisions set forth 
in three court orders entered in this rehabilitation 
proceeding commenced pursuant to Insurance 
Law article 74, that was later converted into a 
liquidation proceeding ... . An order of the court 
must be obeyed until that order is set aside, either 
by appeal or otherwise, where, as here, the court 
that issued the order had jurisdiction to issue it ... 
. The petitioner also demonstrated that the 
commencement of the class action prejudiced its 
rights ... . Matter of Executive Life Ins Co of NY, 
2014 NY Slip Op 07506, 2nd Dept 11-5-14 
 
 

CIVIL RIGHTS (42 USC 1983)/FALSE 
ARREST/EXCESSIVE FORCE/RETALIATION 

FOR PROTECTED SPEECH 
  

Defendant, a County Sheriff, May Not Have Had the 
Authority to Order the Plaintiff to Leave the 

Airport/Questions of Fact Raised About Whether 
Defendant Had Probable Cause to Arrest Plaintiff for 
Trespass and Disorderly Conduct/Questions of Fact 
Raised About Whether Excessive Force Was Used 
and Whether Plaintiff Was Subjected to Retaliation 

for the Use of Protected Speech 
  
The Third Department determined Supreme Court 
properly denied defendant's motion for summary 
judgment on plaintiff's "false arrest" cause of action, and 
Supreme Court erred in granting the defendant's motion 
for summary judgment on plaintiff's "excessive force" 
and "retaliation for the use of protected speech" causes 
of action. The lawsuit stemmed from plaintiff's being told 
by airport personnel that her daughter had not arrived as 
expected because she missed a connecting 
flight.  Plaintiff became upset when she couldn't learn 
more about the status of her daughter.  Defendant, a 
county sheriff, came on the scene, ordered plaintiff to 
leave the airport, and, when plaintiff refused, arrested 
her for trespass and disorderly conduct. The Third 
Department determined there were questions of fact 
about whether defendant had probable cause to arrest 
plaintiff, as well as whether excessive force was used 
and whether the defendant acted in retaliation for 
protected speech. With respect to the trespass arrest, 
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the court noted that defendant may not have had the 
authority to order plaintiff to leave the airport: 
  

In assessing whether defendant met his initial 
burden of establishing that he had arguable 
probable cause to arrest plaintiff for trespass, 
proof of defendant's authority to issue the blanket 
order directing plaintiff to leave the public facility 
must be examined. This is so because the "right 
to exclude 'has traditionally been considered one 
of the most treasured strands in an owner's 
bundle of property rights'" ... and, unless 
otherwise authorized, police do not have the 
inherent and general rights of a property owner 
(see e.g. US Const 4th Amend). The record 
demonstrates that, on the day in question, 
defendant was a county employee working in the 
county airport, a public facility. In support of his 
motion, defendant provided no proof that he was 
either prescribed by law or directed by the 
Tompkins County legislature to exercise any 
authority to lawfully order a citizen to leave this 
public property (see County Law § 650...). Nor did 
defendant's proffer demonstrate that he was 
asked to remove plaintiff from the airport property 
by someone with the authority to do so ... . 
Therefore, defendant did not establish as a matter 
of law that he had arguable probable cause to 
arrest plaintiff for criminal trespass because 
issues of fact exist as to whether, at the time of 
arrest, it was reasonable for defendant to believe 
that plaintiff was disobeying a lawful order ... 
. Brown v Hoffman, 2014 NY Slip Op 08099, 
3rd Dept 11-20-14 
 

 
CONTRACT LAW 

  
Defendants Unable to Demonstrate that Plaintiff's 

Alleged Breach of a Related Contract Relieved 
Defendants of the Obligation to Pay a Promissory 
Note---No Showing the Promissory Note and Oral 

Agreement Were "Intertwined" 
  
The First Department determined the allegations that 
plaintiff's breach of a related oral agreement relieved 
defendants of the obligation to pay a promissory note 
were insufficient to defeat summary judgment on the 
note: 
  

" [T]he general rule is that the breach of a related 
contract cannot defeat a motion for summary 
judgment on an instrument for money only unless 
it can be shown that the contract and the 
instrument are "intertwined" and that the defenses 
alleged to exist create material issues of triable 
fact'" ... . Here, the defendants failed to 
demonstrate that the alleged oral construction 
management agreement was "inextricably 

intertwined" with the promissory note ... . Castle 
Restoration & Constr Inc v Castle Restoration 
LLC, 2014 NY Slip Op 07972, 2nd Dept 11-19-
14 

  
Contract Could Potentially Be Performed Within a 

Year---Dismissal on Statute of Fraud Grounds 
Properly Denied 

  
The Fourth Department affirmed the denial of 
defendant's motion to dismiss the complaint on the 
ground that the oral agreement violated the statute of 
frauds.  The court determined the contract was capable 
of being performed within a year: 
  

"As long as [an] agreement may be fairly and 
reasonably interpreted' such that it may be 
performed within a year, the [s]tatute of [f]rauds 
will not act as a bar [to enforcing it] however 
unexpected, unlikely, or even improbable that 
such performance will occur during that time 
frame" ... . Here, although the parties' original 
agreement provided that the purchase price 
would be paid in monthly installments over a 
period of five years, the agreement was revised to 
provide that if plaintiff, inter alia, transferred the 
accounting practice or ceased to practice for a 
period of 30 days, plaintiff would owe defendant 
the remainder of the purchase price in a lump 
sum. Thus, because plaintiff could have fully 
performed the alleged agreement within the first 
year by paying defendant such a lump sum, 
defendant did not meet her burden of establishing 
that the statute of frauds renders the agreement 
void and unenforceable ... . Stevens v Perrigo, 
2014 NY Slip Op 08195, 4th Dept 11-21-14 
 

Breach of Contract Lawsuit Precluded by Claimant's 
Failure to Comply With Notice Requirements Which 
Were Conditions Precedent---Alleged Misconduct by 

Defendant Did Not Prevent Compliance with 
Conditions Precedent---Conditions Precedent Not 

Waived by Defendant's Participation In an Attempt to 
Resolve the Dispute 

  
The Third Department noted that, absent any claim that 
defendant's misconduct prevented claimant from fulfilling 
the notice requirements in the contract, the notice 
requirements were conditions precedent which, because 
they were not met, precluded the breach of contract 
lawsuit: 
  

Claimant alleged seven specific items of 
damages, each of which was subject to contract 
provisions requiring that notice be provided to 
defendant within 10 work days and that certain 
records be kept and submitted to defendant. The 
contract provided that "[t]he notification and 
record-keeping provisions of this Contract shall be 
strictly complied with for disputes of any nature 
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and are a condition precedent to any recovery" ... 
. No party can prevail on a breach of contract 
claim if that party has failed to perform a specified 
condition precedent ... . According to the contract, 
the contractor's failure to supply the required 
notice and submit the required records is deemed 
a waiver of any related claim by the contractor, 
"notwithstanding the fact that [defendant] may 
have actual notice of the facts and circumstances 
which comprise such dispute and is not 
prejudiced by said failure." 

  
Defendant established its entitlement to summary 
judgment by submitting proof that claimant did not 
comply with the condition precedent, in that 
claimant did not provide timely notice for the 
alleged items of damages and did not timely 
submit the required records ... . In response, 
claimant did not provide proof that it complied with 
the notice and record-keeping requirements, but 
argued that defendant waived noncompliance, 
had actual knowledge of the disputed items and 
prevented claimant from complying with those 
requirements. Those arguments are 
unavailing. Fahs Constr Group Inc v State of 
New York, 2014 NY Slip Op 0885, 3rd Dept 12-
18-14 

  
 

CONTRACT LAW/CIVIL 
PROCEDURE/STATUTE OF LIMITATIONS 

  
Nature of a "Turn-Key" or "Design-Build" Contract 
Explained---Three-Year Statute of Limitations for 
Malpractice Applied to Defendant Architects Who 

Were Engaged Solely to Design, Not Build, the 
Renovations 

  
In a lawsuit stemming from the failure of a building 
facade, the Third Department determined that the 
contract between plaintiff property-owner and defendant 
architects was not a "turn-key" or "design-build" contract, 
which encompassed the entire construction project, but 
rather was a professional services contract for the 
design of building renovations.  Therefore the three-year 
statute of limitations for professional malpractice applied. 
The Third Department affirmed the dismissal of the 
complaint, explaining the nature of a "design-build" 
contract: 
  

In "turnkey" or "design-build" construction 
projects, "an owner contracts with one entity to 
both design and build the project [and t]he turnkey 
builder is responsible for every phase of the 
construction from final design through 
subcontracting, construction, finishing and 
testing" ... . The design-builder generally cannot 
shift liability and is the "single point [of] 
responsibility" under a design-build contract, 

because it is "the [d]esign-[b]uilder [who] has the 
responsibility of the preliminary and construction 
design, the responsibility of submitting a fixed 
sum for the construction of the project and the 
responsibility for holding the contracts with its 
trade contractors" ... . As plaintiff asserts, it 
follows that nearly every design-build project 
involves the existence of two or more contracts — 
at least one among the members of the design-
build team and one between the design-builder 
and the owner. Here, however, it was not 
defendant, the purported design-builder, who held 
the separate contract with the general contractor, 
but plaintiff as the owner. * * * 
  
...[W]e conclude that plaintiff's ... causes of action 
— alleging that defendant was negligent and 
breached the parties' contract by failing to use 
reasonable care in rendering its professional 
services — essentially allege professional 
malpractice ... . Such claims "'come[] within the 
purview of CPLR 214 (6),'" which sets forth a 
three-year statute of limitations for nonmedical 
malpractice, "'regardless of whether the theory is 
based in tort or breach of contract'"... . We note 
that "'a claim for professional malpractice against 
an engineer or architect accrues upon the 
completion of performance under the contract and 
the consequent termination of the parties' 
professional relationship'" ... . 797 Broadway 
Group LLC v Stracher Roth Gilmore 
Architects, 2014 NY Slip Op 08689, 3rd Dept 
12-11-14 

 

CONTRACT LAW/GUARANTY 
  

Language of a Guaranty Must Be Strictly Construed 
  
In finding that the language of defendant's (Hart's) 
guaranty to pay the debts of a business (Gotham) in 
which Hart had a financial interest did not support the 
interpretation that the guaranty extended to purchases 
made by Gotham after the guarantor sold his interest in 
the business, the Second Department explained the 
analytical criteria: 
  

Gary Hart, who was then the vice president of 
Gotham ..., and had a financial interest therein, 
executed a credit application and agreement 
(hereinafter the credit agreement) on behalf of 
Gotham on a preprinted form provided to him by 
the plaintiff, Solco ... . Pursuant to the credit 
agreement, Solco agreed to sell and deliver 
goods to Gotham on credit. The form recited, in 
pertinent part: 
  

"PERSONAL GUARANTEE OF PAYMENT 
AND AGREEMENT*****"the undersigned, 
being financially interested in the above 
customer, hereby, jointly and severally, 
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unconditionally, guarantee payment when 
due of all indebtedness of the above 
customer including any amount currently 
due to [the plaintiff] as such indebtedness 
may exist from time to time together with 
interest and/or finance charges" ... . 

  
The guaranty contained no provision requiring the 
defendant to notify Solco in the event that his 
financial interest in Gotham was terminated. * * * 
  
The terms of a guaranty are to be strictly 
construed ..., and a guarantor should not be found 
liable beyond the express terms of the guaranty ... 
. Moreover, since the language in question was 
part of a form contract prepared by Solco, any 
alleged ambiguity should be interpreted against 
Solco ... . Further, in determining the meaning of 
contractual language, "a court should not read a 
contract so as to render any term, phrase, or 
provision meaningless or superfluous" ..., but 
should give effect to all of the contract's 
provisions ... . Solco Plumbing Supply Inc v 
Hart, 2014 NY Slip Op 08626, 2nd Dept 12-10-
14 
 

CONTRACT LAW/REAL 
PROPERTY/OPTION CONTRACTS 

  
Contract Giving Plaintiff Option to Sell the Property 
Back to the Defendants If Rezoning Not Obtained 
Was Ambiguous About When the Option Must Be 
Exercised Raising a Question of Fact About the 
Timeliness of Plaintiff's Exercise of the Option 

  
The Second Department determined the contract rider 
which allowed plaintiff-purchaser to sell the property 
back to the defendants-sellers if rezoning and 
subdivision approvals were not obtained within 15 
months was an option contract.  The defendants argued 
that the option must be exercised within a reasonable 
time and the plaintiff's failure to do so entitled 
defendants to summary judgment.  Supreme Court 
disagreed and granted plaintiff summary judgment 
(specific performance). The Second Department found 
that the contract was ambiguous concerning the time 
within which the option must be exercised, raising a 
triable question of fact: 
  

An option contract is an agreement to hold an 
offer open; it confers upon the optionee, for 
consideration paid, the right to purchase--—or, 
less commonly, to sell --at a later date ... . 
Whether an agreement is an option contract or a 
bilateral contract is determined by reference to its 
various terms ... . 

  
Here, as the defendants correctly contend, 
section 8(a) of the rider to the subject contract 

giving the plaintiff the right to sell the property 
back to [the defendants if plaintiff] failed to obtain 
certain rezoning and subdivision approvals was 
an option contract, as it conferred upon the 
plaintiff the right to sell the property back to 
Fairview at a later date. 

  
However, in order for there to be an enforceable 
contract for the sale of land upon which an action 
for specific performance can be based, an 
optionee must exercise an option in accordance 
with its terms, within the time and the manner 
specified in the option ... . 

  
Here, the plaintiff interprets the option contained 
in section 8(a) of the rider as providing it with an 
open-ended right to exercise same, and the 
Supreme Court agreed. The defendants, 
however, interpret the same provision as limiting 
the plaintiff's time to exercise the option to "a 
reasonable time" after the expiration of the 
aforementioned 15-month period in which to 
obtain the specified rezoning and subdivision 
approvals, and contend that the plaintiff failed to 
timely exercise its rights. 

  
"Contract language which is clear and 
unambiguous must be enforced according to its 
terms" ... . However, ambiguity in a written 
agreement exists if there is more than one 
reasonable interpretation of the language at issue 
... . The test for determining whether contract 
language is ambiguous is "whether the 
agreement on its face is reasonably susceptible of 
more than one interpretation" ... . Whether an 
agreement is ambiguous is a question of law to 
be resolved by the court ... . Here, we conclude 
that section 8(a) of the rider is ambiguous and 
subject to more than one interpretation regarding 
the time within which the plaintiff had to exercise 
the option. Since a triable issue of fact exists as to 
the intention of the parties, the Supreme Court 
erred in granting the plaintiff's motion for 
summary judgment on the cause of action for 
specific performance ... . IPE Asset Mgt LLC v 
Fairview Block & Supply Corp, 2014 NY Slip 
Op 08811, 2nd Dept 12-17-14 
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CONTRACT LAW/REAL 
PROPERTY/STATUTE OF FRAUDS 

  
Complaint Against Highest Bidder on Real Property 

Which Subsequently Refused to Execute the 
Contract of Sale Properly Dismissed---No Agreement 

Which Satisfied the Statute of Frauds and No Part 
Performance 

  
The Third Department affirmed Supreme Court's 
dismissal of the complaint seeking specific performance 
of a real estate contract or damages for breach of 
contract.  Defendant executed and delivered the bidding 
package and the required down payment, bid on the 
property on line and was the highest bidder.  When the 
contract of sale was delivered to the defendant, the 
defendant refused to execute it.  Supreme Court 
dismissed the complaint because there was no 
agreement which satisfied the statute of frauds and there 
was no part performance.  The court explained the 
relevant analytical criteria: 
  

The statute of frauds provides, as relevant here, 
that a contract for the sale of real property "is void 
unless the contract or some note or memorandum 
thereof, expressing the consideration, is in writing, 
subscribed by the party to be charged" (General 
Obligations Law § 5-703 [2]). To satisfy that 
statute, the memorandum "must designate all 
parties, identify and describe the subject matter 
and state all of the essential terms of a complete 
agreement" ... . The memorandum is not required 
to be contained in one document; separate 
"signed and unsigned writings [can] be read 
together, provided that they clearly refer to the 
same subject matter or transaction," contain all of 
the essential terms of a binding contract ..., and 
the "unsigned writing [was] prepared by the party 
to be charged" .. . At least one document signed 
by the party to be charged must "establish[] a 
contractual relationship between the parties," with 
the unsigned documents referring on their face to 
the same transaction ... . * * * 
  
A contract may be enforced, despite failing to 
comply with the statute of frauds, "in cases of part 
performance" (General Obligations Law § 5-703 
[4]). When analyzing part performance for 
potential invocation of equitable principles, courts 
should only consider the actions and detrimental 
reliance of the party seeking enforcement of the 
contract ... . Additionally, the conduct must be 
"unequivocally referable" to the alleged 
agreement ... . Post Hill LLC v E Tetz & Sons 
Inc, 2014 NY Slip Op 08089, 3rd Dept 11-20-14 
 

 
 

CONTRACT LAW/STIPULATIONS/FAMILY 
LAW 

  
Analytical Criteria Re: the Validity of a Stipulation 

Explained 
  
In affirming the validity of a stipulation related to a 
divorce, the Second Department explained the relevant 
analysis, including the concept of ratification of the 
agreement by accepting its benefits: 
  

" Stipulations of settlement are favored by the 
courts and are not lightly set aside'" ... . A 
stipulation of settlement is an independent 
contract binding on the parties unless impeached 
or challenged for some cause recognized by law 
... . "Judicial review is to be exercised sparingly, 
with a goal of encouraging parties to settle their 
differences on their own" ... . " [A] stipulation of 
settlement which is fair on its face will be enforced 
according to its terms unless there is proof of 
fraud, duress, overreaching, or unconscionability'" 
... . 

  
Here, the defendant established her prima facie 
entitlement to judgment as a matter of law by 
submitting, inter alia, the Stipulation, which 
contained an express representation that it was 
not a product of fraud or duress and which 
awarded the plaintiff meaningful benefits, as well 
as her affidavit wherein she averred that the 
parties' attorneys were engaged in negotiations 
for months regarding the distribution of marital 
assets ... . Furthermore, the defendant 
established that the plaintiff ratified the Stipulation 
and waived his claim to set aside the Stipulation 
by accepting the benefits of the Stipulation for a 
significant period of time ... . Sabowitz v 
Sabowitz, 2014 NY Slip Op 08624, 2nd Dept 12-
10-14 
  
  

CONTRACT LAW/STIPULATIONS/FAMILY 
LAW/WAIVER/APPEALS 

  
Plaintiff Wife's Waiver of Her Entitlement (Pursuant 

to a Divorce Stipulation) to Cost of Living 
Adjustments (COLA) to Maintenance Payments (By 

Acceptance of Checks With No COLA for Years) Was 
Withdrawn In 2008 When She Commenced Suit to 

Enforce the COLA Provision of the Stipulation 
  
The Second Department determined that plaintiff wife 
had waived her entitlement, pursuant to the terms of a 
divorce stipulation, to cost of living adjustment (COLA) of 
her maintenance until she commenced an action to 
enforce the COLA provision of the stipulation. Plaintiff 
wife had waived the COLA by accepting maintenance 
payments (without COLA) for years. The waiver, 
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however, was withdrawn when suit was commenced in 
2008: 
  

Waiver, which is the voluntary and intentional 
relinquishment of a contract right, " should not be 
lightly presumed' and must be based on a clear 
manifestation of intent' to relinquish a contractual 
protection" ... . It may be accomplished by 
affirmative conduct or failure to act so as to 
evince an intent not to claim the purported 
advantage ... . 

  
The mere existence of a nonwaiver clause does 
not preclude waiver of a contract clause ... . 
However, a "waiver is not created by negligence, 
oversight, or thoughtlessness, and cannot be 
inferred from mere silence" ... . 

  
As the plaintiff correctly contends, the record 
demonstrates that the plaintiff voluntarily 
relinquished her right to receive maintenance 
COLA increases as provided in the parties' 1983 
stipulation from 1984 through May 2008, when 
such waiver was withdrawn ... . Although the 
defendant is correct that the plaintiff raises for the 
first time on appeal her contention that she 
withdrew her waiver upon commencing this 
action, this contention may be reached since it 
involves a question of law that is apparent on the 
face of the record and could not have been 
avoided by the Supreme Court if it had been 
brought to its attention ... . Thus, we reach this 
issue. 

  
"A waiver, to the extent that it has been executed, 
cannot be expunged or recalled, but, not being a 
binding agreement, can, to the extent that it is 
executory, be withdrawn, provided the party 
whose performance has been waived is given 
notice of withdrawal and a reasonable time after 
notice within which to perform" ... . Since the 
stipulation was an executory contract between the 
parties pursuant to which the defendant remained 
under a continuing obligation to pay maintenance 
to the plaintiff, upon the plaintiff's filing of the 
summons and complaint in this action, such 
waiver was withdrawn ... . Stassa v Stassa, 2014 
NY Slip Op 08629, 2nd Dept 12-10-14 
 
 

CORPORATION LAW 
  

Re: Breach of Fiduciary Duty Claims Against the 
Directors of a Corporation, the Plaintiffs Failed to 
Rebut the Presumptions of Loyalty, Prudence and 

Good Faith Under the Business Judgment Rule 
  
In finding that the breach of fiduciary duty claims against 
the directors of a corporation were properly dismissed, 
the First Department explained the relevant analysis: 

  
The court, after citing and applying the correct 
standard of review ..., properly dismissed the 
breach of fiduciary duty claims against 
[defendant-directors of the corporation] ..., due to 
plaintiffs' failure to rebut the presumptions of 
loyalty, prudence and good faith under the 
business judgment rule ... . In particular, plaintiffs 
failed to allege facts that support a finding of 
interest or lack of independence by a majority of 
the board members ... . Giuliano v Gawrylewski, 
2014 NY Slip Op 07941, 1st Dept 11-18-14 
 
 

CORPORATION LAW/CIVIL PROCEDURE 
  

Pleading Requirements for Piercing the Corporate 
Veil Described in Some Detail 

  
The First Department determined questions of fact 
concerning whether the corporate veil should be pierced 
(alter-ego theory) had been raised.  The court explained 
the analytical criteria: 
  

In order to state a claim for alter-ego liability 
plaintiff is generally required to allege "complete 
domination of the corporation [here PFLLC] in 
respect to the transaction attacked" and "that 
such domination was used to commit a fraud or 
wrong against the plaintiff which resulted in 
plaintiff's injury" ... . Because a decision to pierce 
the corporate veil in any given instance will 
necessarily depend on the attendant facts and 
equities, there are no definitive rules governing 
the varying circumstances when this power may 
be exercised ... . 

  
If plaintiff prevails in proving that PFLLC owes it a 
debt ..., the further allegations in the complaint 
are sufficiently pleaded to support plaintiff's claim 
that defendant is an alter-ego of PFLLC. The 
complaint asserts that with respect to the 
transaction at issue, defendant dominated and 
controlled the negotiations on behalf of PFLLC 
and actually provided the erroneous information 
which persuaded plaintiff to enter into the 
agreement. The allegations ... sufficiently frame 
factual issues about whether defendant, as the 
parent company of PFLLC, commingled funds 
and disregarded corporate formalities ... . 

  
In addition, the allegations that defendant, 
through its domination of PFLLC, misrepresented 
the value of the assets sold and then caused 
PFLLC to become judgment proof, are also 
sufficient to support claims that defendant 
perpetrated a wrong or injustice against plaintiff, 
thus warranting intervention by a court of equity ... 
. Wrongdoing in this context does not necessarily 
require allegations of actual fraud. While fraud 
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certainly satisfies the wrongdoing requirement, 
other claims of inequity or malfeasance will also 
suffice ... . Allegations that corporate funds were 
purposefully diverted to make it judgment proof or 
that a corporation was dissolved without making 
appropriate reserves for contingent liabilities are 
sufficient to satisfy the pleading requirement of 
wrongdoing which is necessary to pierce the 
corporate veil on an alter-ego theory ... . Baby 
Phat Holding Co LLC v Kellwood Co, 2014 NY 
Slip Op 08364, 1st Dept 12-2-14 
 

CORPORATION LAW/TAX 
LAW/LANDLORD-TENANT 

  
Officer of Corporation Dissolved Pursuant to the Tax 

Law Is Personally Liable for Corporation's Lease 
Obligations 

  
The Second Department determined that defendant, an 
officer of the defendant dissolved corporation, was 
personally liable for the dissolved corporation's lease 
obligations: 
  

Pursuant to Tax Law § 203-a, the Secretary of 
State may dissolve a corporation by proclamation 
for the nonpayment of franchise taxes. Upon 
dissolution, the corporation's legal existence 
terminates and it is prohibited from carrying on 
new business (see ... Business Corporation Law § 
1005[a][1]). It retains a limited de jure existence 
solely for the purpose of winding up its affairs 
(see ... Business Corporation Law §§ 1005[a][1], 
1006). A person who purports to act on behalf of 
a dissolved corporation is personally responsible 
for the obligations incurred ... . Personal liability is 
not limited to the person who executes a contract 
on behalf of a dissolved corporation, but extends 
to the officers of the dissolved corporation ... . 80-
02 Leasehold LLC v CM Realty Holdings Corp, 
2014 NY Slip Op 08805, 2nd Dept 12-17-14 
  

COURT OF CLAIMS ACT 
  

Criteria for Allowing Late Claim Described 
  
The Second Department determined the Court of Claims 
should have granted claimant's request to file a late 
claim: 
  

Court of Claims Act § 10(6) permits a court, in its 
discretion, upon consideration of the enumerated 
factors, to allow a claimant to file a late claim ... . 
"No one factor is deemed controlling, nor is the 
presence or absence of any one factor 
determinative" ... . 

  
Here, the Court of Claims improvidently exercised 
its discretion in denying that branch of the 

claimants' motion which was for leave to file a late 
claim on behalf of the claimant ... . It is undisputed 
that the State received actual notice of the 
essential facts constituting the claim within 90 
days after the claimant['s] ...  accident, and there 
is no indication that the State would suffer 
substantial prejudice if the claimants were 
permitted to file a late claim ... . Furthermore, 
notwithstanding the existence of a factual issue 
as to which governmental entity bears 
responsibility for maintenance of the roadway and 
guardrail where the accident occurred, the 
claimants' submissions were sufficient, at this 
point, to demonstrate that there appears to be 
merit to their claim within the meaning of Court of 
Claims Act § 10(6) ... . Tucholski v State of New 
York, 2014 NY Slip Op 07494, 2nd Dept 11-5-14 
 
 

CRIMINAL LAW 
  

Delay In Seeking DNA Sample Contributed to 
Violation of Speedy Trial Statute---Indictment 

Dismissed 
  

The Second Department dismissed the indictment 
because the unexcused delay in seeking a DNA sample 
resulted in the violation of the speedy trial statute (CPL 
30.30): 
  

The defendant moved pursuant to CPL 30.30 to 
dismiss the indictment on the ground that he was 
deprived of his statutory right to a speedy trial. 
Contrary to the People's contention, because the 
People failed to exercise due diligence in 
obtaining the DNA sample from the defendant, 
the 161-day period between June 5, 2009, and 
November 13, 2009, was not excludable on the 
ground that their need to obtain the DNA test 
results constituted excusable, exceptional 
circumstances (see CPL 30.30[4][g]...). Adding 
this period of time to the periods of delay correctly 
conceded by the People, the People exceeded 
the six-month period in which they were required 
to be ready for trial (see CPL 30.30[1][a]). 
Accordingly, the judgment must be reversed, the 
defendant's motion pursuant to CPL 30.30 
granted, and the indictment dismissed. People v 
Clarke, 2014 NY Slip Op 07680, 2nd Dept 11-
12-14 
  
  

Proof of "Physical Injury" Legally Insufficient 
(Lacerated Finger) 

  
The Second Department determined the evidence of 
"physical injury" suffered by Sergeant Klein , required for 
the offense of Assault in the Second Degree, was legally 
insufficient: 
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Physical injury is defined as "impairment of 
physical condition or substantial pain" (Penal Law 
§ 10.00[9]). Sergeant Klein did not testify at trial. 
His medical records, which were admitted into 
evidence, indicated that he suffered a laceration 
to a finger on his right hand, with abrasions, pain, 
and swelling. While it is true that, to constitute 
physical injury, the pain caused by such a wound 
need not "be severe or intense to be substantial" 
..., it must, at a minimum, cause "more than slight 
or trivial pain" (id. at 447) or, to some extent, 
result in the impairment of the use of the finger 
(see Penal Law § 10.00[9]). No evidence was 
introduced that the injuries sustained by Sergeant 
Klein caused him more than trivial pain, or that 
the use of his finger was impaired by these 
injuries ... . Accordingly, the defendant's 
conviction of assault in the second degree under 
count two of the indictment must be vacated, and 
that count of the indictment must be 
dismissed. People v Perry, 2014 NY Slip Op 
07689, 2nd Dept 11-12-14 
  
  

Request for Missing-Witness Jury Instruction 
Should Have Been Granted---Prosecutor's Statement 

that the Witness Would Exercise His Fifth 
Amendment Privilege Against Self-Incrimination Not 

Enough to Demonstrate Witness' Unavailability 
  
The Fourth Department granted defendant a new trial 
because the defense request for a missing witness jury 
instruction was denied.  The witness, who had testified 
before the grand jury,  was the only eyewitness to the 
relevant events.  The prosecutor argued the witness was 
unavailable because he would assert his Fifth 
Amendment privilege against self-incrimination.  The 
Fourth Department determined the witness' unavailability 
was not sufficiently established: 
  

Contrary to the People's contention, they failed to 
establish that the eyewitness was unavailable. 
Although the People correctly note that "a witness 
who on Fifth Amendment grounds refuses to 
testify will be considered unavailable' although the 
witness's presence is known and apparent" ..., the 
People failed to establish that the eyewitness was 
unavailable on that ground. An uncharged 
accomplice may be considered unavailable in 
certain circumstances ..., but the statements 
made by the prosecutor were not sufficient to 
establish that the eyewitness was an accomplice 
or that he faced any criminal liability for his 
actions ... . The People's further contention that 
the prosecutor could not call the eyewitness 
inasmuch "as his attorney will have him plead the 
Fifth Amendment" is not supported by evidence in 
the record before us. It is well settled that a trial 
court "should . . . be reasonably sure that the 
witness will in fact invoke the privilege, and where 

there is doubt the witness should be brought 
before the court and asked the relevant 
questions" ... . Here, the prosecutor did not call 
the eyewitness and there was no communication 
from the eyewitness's attorney; thus, "there was 
no verification that [the eyewitness] would plead 
the Fifth Amendment on the stand" ... . The 
People's "bare allegation that the witness in 
question apparently' would assert [his] Fifth 
Amendment privilege, in light of the attendant 
circumstances, did not render that witness 
unavailable" ... . People v Fuqua, 2014 NY Slip 
Op 07784, 4th Dept 11-14-14 
  
  

Exculpatory Evidence Provided by Co-Defendant 
Should Not Have Been Struck from the Record When 

Co-Defendant Asserted His Privilege Against Self-
Incrimination 

  
The Fourth Department reversed defendant's conviction 
because the trial judge, sua sponte, struck all of his co-
defendant's testimony after the co-defendant invoked his 
privilege against self-incrimination.  The defendant was 
entitled to have the exculpatory evidence presented by 
the co-defendant considered by the jury: 
  

County Court erred in sua sponte striking the 
entire testimony of his codefendant after the 
codefendant invoked his privilege against self-
incrimination, and we therefore reverse the 
judgment and grant a new trial ... . We conclude 
that the court erred in failing to "weigh the 
options" in a "threshold inquiry" to determine 
whether "less drastic alternatives" were available, 
other than striking the entire testimony of the 
codefendant ... . Here, the codefendant provided 
testimony that, if allowed to remain in the record, 
would have supported defendant's positions that 
defendant did not engage in any scheme to 
defraud, and that the codefendant had pleaded 
guilty with respect to similar charges brought 
against him in order to avoid harsher penalties, 
and not because the codefendant had engaged in 
any fraudulent conduct. We further conclude that 
defendant had the right to have such "relevant 
and exculpatory testimony considered by the jury" 
... . We also conclude that the court's error in 
striking the codefendant's testimony is not 
harmless inasmuch as "the proof against 
defendant [is] not overwhelming and there is a 
reasonable probability that defendant would have 
been acquitted but for the error" ... . People v 
Chadick, 2014 NY Slip Op 07789, 4th Dept 11-
14-14 
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People Failed to Prove Low IQ Defendant Validly 
Waived His Miranda Rights and Gave Statements 

Voluntarily---Convictions Reversed, Some Charges 
Dismissed and New Trial Ordered 

  
The Fourth Department, in a full-fledged opinion by 
Justice Peradotto, found that the defendant's statements 
should have been suppressed because the People failed 
to prove the defendant intelligently waived his right to 
remain silent and because the People failed to prove his 
statements were made voluntarily.  The evidence 
indicated defendant has an IQ of 63 or 68.  There was a 
video of defendant's interrogation. And the defense 
presented expert opinion evidence that the defendant 
was not capable of intelligently waiving his Miranda 
rights, and, because of the leading nature of the 
interrogation and defendant's excessively compliant 
nature, the defendant did not make his statements 
voluntarily: 

  
At the Huntley hearing, the People presented the 
expert testimony of a forensic psychiatrist who 
interviewed defendant in jail and reviewed the 
videotape of his confession. The People's expert 
acknowledged that defendant was "intellectually 
handicapped," with a full-scale IQ of 68, but 
concluded that defendant was "not that retarded" 
and could understand his Miranda rights. The 
defense expert testified that defendant's IQ 
placed him in the "mentally retarded range of 
intellectual functioning." Defendant's verbal IQ 
was 63, which placed him in the first percentile, 
meaning that he performed worse than 99% of 
the test population. Based upon defendant's "very 
poor" level of verbal functioning, the defense 
expert opined that, although defendant was "able 
to understand the words of the Miranda rights," he 
was "not capable of intelligently waiving" those 
rights. He further opined that defendant was "a 
very suggestible and very compliant man as is not 
atypical of persons who are mentally retarded," 
which placed him at risk of falsely confessing. * * * 
  
Where a "person of subnormal intelligence" is 
involved, "close scrutiny must be made of the 
circumstances of the asserted waiver" ... . "A 
defendant's mental deficiency weighs against the 
admissibility of an elicited confession, so that any 
such confession must be measured by the degree 
of the defendant's awareness of the nature of the 
rights being abandoned and the consequences of 
the decision to abandon them" ... . A suspect of 
"subnormal intelligence" may effectively waive his 
or her Miranda rights "so long as it is established 
that he or she understood the immediate meaning 
of the warnings" ..., i.e., "how the Miranda rights 
affected the custodial interrogation" (id. at 289). It 
must therefore be shown that the suspect 
"grasped that he or she did not have to speak to 
the interrogator; that any statement might be used 

to the subject's disadvantage; and that an 
attorney's assistance would be provided upon 
request, at any time, and before questioning is 
continued. What will suffice to meet this burden 
will vary from one case to the next" ... . * * * 

  
As the defense expert testified at trial, "[w]hat 
became very clear in the video . . . was that 
[defendant] changed his answers based on the 
kind of questioning that was done to him. In other 
words, he was asked the question, the same 
question over and over again. So it no doubt 
became clear to him that he was answering the 
wrong way. So he changed his answers to be 
what he believed the cop wanted to know." Many, 
although not all, of defendant's responses 
consisted of "mmm-hmm," yes, and a parroting 
back of the detective's statements. The detective 
also told defendant that he had spoken to the 
victim and her mother, that the victim was "not 
lying," and that the medical examination was 
going to show that "something happened" 
between defendant and the victim. The defense 
expert testified that such tactics "would lead 
[defendant] to question his own memory of the 
situation which isn't good to begin with. He's got 
deficits in memory. So if presented with memory 
that would counteract what he believed to be true, 
he would change his answer." People v Knapp, 
2014 NY Slip Op 07801, 4th Dept 11-14-14 

  
 

Inventory Search of Impounded Vehicle Proper 

  
In upholding the validity of an inventory search of 
defendant's vehicle, the Fourth Department explained 
the analytical criteria: 

  
It is well settled that, "[w]hen the driver of a 
vehicle is arrested, the police may impound the 
car, and conduct an inventory search, where they 
act pursuant to reasonable police regulations 
relating to inventory procedures administered in 
good faith' " ... . Thus, "[h]aving arrested the 
defendant [in] a public [parking lot], the officers 
were thereafter entitled to impound the vehicle" ... 
. Furthermore, "[i]t is settled law that the police 
may search an impounded vehicle to inventory its 
contents" ... . "Such searches, conducted as 
routine procedures, are permitted to protect an 
owner's property while it remains in police 
custody, to protect the police against false claims 
for missing property and to protect the police from 
potential danger" ... . Here, the police officers 
properly impounded the vehicle that defendant 
drove to the scene of the crime and performed an 
inventory search of that vehicle pursuant to a 
reasonable Cheektowaga Police Department 
procedure, during which they discovered the 
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handgun. Consequently, the court properly 
refused to suppress the evidence seized during 
that inventory search. People v Tardi, 2014 NY 
Slip Op 07880, 4th Dept 11-14-14 

  
 

Waiver of Appeal Invalid/The Way Defendant Was 
Holding a Cigarette Justified the Vehicle Stop/No 

Probable Cause for Warrantless Search of Trunk of 
Defendant's Car 

  
The First Department determined (1) the waiver of 
appeal, which included a signed written waiver, was not 
valid; (2) the stop of defendant's vehicle, the removal of 
the occupants, and the search of the interior of the car 
was justified by the police officer's belief defendant was 
smoking a marijuana cigarette held between his thumb 
and index finger and the observation of an empty 
glassine envelope; and (3) the warrantless search of the 
trunk where ecstasy was found was not justified by 
probable cause: 
  

A waiver of the right to appeal is not effective 
unless it is apparent from the record that it was 
made knowingly, intelligently and voluntarily ... . 
For a waiver to be effective, the record must 
demonstrate that the defendant has a full 
appreciation of the consequences of the waiver 
..., including an understanding "that the right to 
appeal is separate and distinct from those rights 
automatically forfeited upon a plea of guilty ... . 
  
Here, the court never adequately explained the 
nature of the waiver, the rights the defendant 
would be waiving or that the right to appeal was 
separate and distinct from the rights automatically 
forfeited upon a plea of guilty. Accordingly, the 
waiver was invalid and unenforceable ... . The 
written waiver signed by defendant was no 
substitute for an on-the-record explanation of the 
nature of the right to appeal ... . In addition, the 
court's statement that defendant was "going to be 
required" to waive his right to appeal could have 
misled him into believing that he had no choice 
but to do so ... . * * * 
  
...Officer Rivera, an experienced policeman who 
had participated in approximately 30 arrests 
involving marijuana, testified to the court's 
satisfaction that, in his opinion and experience, 
the manner in which defendant was handling the 
cigarette indicated that it was a marijuana 
cigarette. "[M]uch weight must be accorded the 
determination of the suppression court with its 
peculiar advantages of having seen and heard the 
witnesses" ... . That Rivera was not "certain" that 
defendant was smoking marijuana is of no 
moment, since "[t]he standard for [a forcible stop 
is] merely reasonable suspicion, not absolute 
certainty or even probable cause" ... .  

  
Defendant effectively concedes that the police 
were entitled to search in the area of the car 
where Officer Rivera claims to have smelled 
marijuana, but not anywhere else, and certainly 
not in the trunk. This, he argues, is because any 
grounds the police may have had to believe that 
the trunk contained drugs were belied by the lack 
of evidence that they existed anywhere else in the 
car. 

  
Indeed, there was scant evidence of drugs in the 
car. After approaching the car, Rivera never saw 
the marijuana cigarette that he claimed he saw 
when he drove past defendant's car, and he was 
equivocal about whether he smelled burning or 
unburnt marijuana. Further, the glassine envelope 
that Officer Ali uncovered was empty, and it was 
not until later that day, after defendant and his 
companions were arrested, that Rivera concluded 
that it contained marijuana. Rivera also conceded 
that defendant did not appear to be under the 
influence.  * * * Accordingly, we find that the 
police lacked probable cause to search the trunk, 
and that the Ecstasy found there should have 
been suppressed.  People v Ramos, 2014 NY 
Slip Op 07931, 1st Dept 11-18-14 

  
  
Reversible Error to Deny Defendant's Request for a 

Jury Instruction on the Territorial Jurisdiction 
Requirement 

  
The First Department, in a full-fledged opinion by Justice 
Richter, determined that the trial court's failure, at the 
defendant's request, to instruct the jury on the territorial 
jurisdiction requirement (pursuant to Criminal Procedure 
Law (CPL) 20.20, an element of the charged offense 
must have been committed within New York State) was 
reversible error.  It was alleged that defendant, who 
worked in New York for a Danish company, essentially 
wrote checks from the company account to himself.  The 
defense requested a jury instruction on the requisites for 
the territorial jurisdiction of a New York court over the 
alleged crime and the People did not oppose the 
request.  The First Department explained that, like a jury 
instruction on the requisites of venue, a jury instruction 
on the requisites of jurisdiction should be given upon 
request: 
  

When a defendant requests the court to instruct 
the jury on venue, it is error to deny the request 
even if the People's proof as to venue may be 
uncontradicted ... . Thus, "when requested to 
submit the issue to the jury it is doubtful whether it 
would ever be proper for the court to deny the 
request and decide the issue as a matter of law 
on the theory that the People have met their 
burden by uncontradicted proof" ... . These 
principles apply equally to the issue of territorial 
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jurisdiction, which has a higher burden of proof 
and which "goes to the very essence of the 
State's power to prosecute" ... . * * * 
  
Under [CPL 20.20] ... "a person may be convicted 
. . . of an offense . . . committed . . . by his [or her] 
own conduct . . . when . . . [c]onduct occurred 
within this state sufficient to establish . . . [a]n 
element of such offense." The CJI charge on 
territorial jurisdiction mirrors the statutory 
language, and further requires the jury to 
determine jurisdiction before they begin 
deliberations on whether the People have proven 
the defendant guilty of the charged crime. * * * ... 
[T]he purpose of the jurisdiction charge is to focus 
the jury on this question, and the standard charge 
on the elements of the crime does not advise the 
jury that they must decide the threshold 
jurisdictional issue before deciding anything else. 
Accordingly, defendant's conviction should be 
reversed and the matter remanded for a new 
trial. People v Thomas, 2014 NY Slip Op 07965, 
1st Dept 11-18-14 

  
  
Fact that Prosecutor Had Represented the Defendant 

in the Past Did Not Require Disqualification---No 
Substantial Risk of an Abuse of Confidence 

  
The Third Department determined that the fact that the 
District Attorney had represented the defendant 16 years 
before did not require disqualification: 
  

Ordinarily, "[a] public prosecutor should be 
removed only to protect a defendant from actual 
prejudice arising from a demonstrated conflict of 
interest or a substantial risk of an abuse of 
confidence" ... . Here, the fact that the District 
Attorney may have previously represented 
defendant in prior, unrelated criminal matters, 
without more, does not require his disqualification 
... . Further, although the District Attorney sought 
to impeach defendant using prior contempt 
convictions arising from marital problems that 
defendant alleges he had discussed with the 
District Attorney, County Court's refusal to allow 
any inquiry into the underlying facts of these 
convictions eliminated any possible avenue by 
which the District Attorney might have utilized any 
confidential information that he may have 
acquired ... . As 16 years had passed since any 
such alleged confidences had been shared, the 
passage of time had also diminished the risk of 
prejudice ... . As defendant did not demonstrate a 
substantial risk of an abuse of confidence or any 
actual prejudice, we find no error in County 
Court's determination ... . People v Giroux, 2014 
NY Slip Op 08060, 3rd Dept 11-20-14 
  
  

County Court Failed to Warn the Defendant that His 
Lack of Knowledge, When Compared with that of a 
Lawyer, Would Be Detrimental---Defendant Did Not 

Validly Waive His Right to Counsel 
  
The Third Department reversed defendant's conviction 
and ordered a new trial because County Court failed to 
ensure that defendant validly waived his constitutional 
right to counsel.  County Court did not adequately 
explain that defendant's lack of knowledge, as compared 
to the knowledge of a lawyer, would be detrimental: 
  

A defendant seeking permission to proceed pro 
se must "effectuate[] a knowing, voluntary and 
intelligent waiver of the right to counsel" .... To 
this end, the trial court is required to "conduct a 
'searching inquiry' to clarify that [the] defendant 
understands the ramifications of such a decision" 
... . The court's inquiry "'must accomplish the 
goals of adequately warning a defendant of the 
risks inherent in proceeding pro se, and apprising 
a defendant of the singular importance of the 
lawyer in the adversarial system of adjudication'" 
... . As the reviewing court, we may "look to the 
whole record, not simply to the waiver colloquy, in 
order to determine if a defendant effectively 
waived counsel" (People v Providence, 2 NY3d at 
583). 

  
* * * [The court] did not sufficiently advise 
[defendant] of "the 'dangers and disadvantages' of 
proceeding pro se and the value of trained trial 
counsel knowledgeable about criminal law and 
procedure" ... . In fact, with respect to the dangers 
of self-representation, the court merely noted that 
defendant risked "losing objectivity" by 
representing himself. Absent from County Court's 
inquiry was any warning that defendant's "lack of 
knowledge, relative to that of a lawyer, [would] be 
detrimental if [he] cho[se] to waive the right to 
counsel" ... . People v Guarnieri, 2014 NY Slip 
Op 08067, 3rd Dept 11-20-14 
  

  
Waiver of Right to Appeal Invalid Despite the 

Signing of a Written Waiver 
  
The Second Department determined defendant's waiver 
of his right to appeal was not valid because the right was 
not adequately explained and because there was no 
indication that the written waiver signed by the defendant 
was translated for him: 
  

...[T]he record does not reflect that the defendant 
knowingly, voluntarily, and intelligently waived his 
right to appeal ... . The Supreme Court's 
statements at the plea allocution improperly 
suggested that waiving the right to appeal was 
mandatory rather than a right which the defendant 
was being asked to voluntarily relinquish, and the 
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court never elicited an acknowledgment that the 
defendant was voluntarily waiving his right to 
appeal ... . Moreover, there is no indication in the 
record that the defendant understood the 
distinction between the right to appeal and other 
trial rights that are forfeited incident to a plea of 
guilty ... . Although the defendant did sign a 
written waiver of his right to appeal, nothing in the 
record demonstrates that the document was 
translated for the defendant, who required the use 
of a Spanish language interpreter, before it was 
presented to him for signature ... . In any event, 
the court's terse colloquy at the plea allocution, 
which included the language suggesting that the 
waiver of the right to appeal was mandatory, 
failed to sufficiently advise the defendant of the 
nature of the right to appeal ... . People v 
Guarchaj, 2014 NY Slip Op 08044, 2nd Dept 11-
19-14 

  
  

Fabricated Checks Using Defendant's Name and 
Signature Were Not "Forged Instruments" 

  
The Third Department affirmed the dismissal of forgery 
charges because, although the defendant fabricated the 
checks at issue, the defendant did not portray herself as 
someone other than herself in executing the checks: 
  

...[A] "... person is guilty of criminal possession of 
a forged instrument in the second degree when, 
with knowledge that it is forged and with intent to 
defraud, deceive or injure another, he [or she] 
utters or possesses any forged instrument of a 
kind" as described under Penal Law § 170.10 
(Penal Law § 170.25). A forged instrument is 
defined as a "written instrument which has been 
falsely made, completed or altered" (Penal Law § 
170.00 [7]). Importantly, a person "'falsely makes' 
a written instrument when he [or she] makes . . . 
[an] instrument, which purports to be an authentic 
creation of its ostensible maker . . ., but which is 
not such either because the ostensible maker . . . 
is fictitious or because, if real, he [or she] did not 
authorize the making . . . thereof" ... . Determining 
whether a document is forged "does not depend 
so much on whether it contains a falsehood, but 
on whether, on its face, it misrepresents its 
authenticity" ... . 
  
Defendant did not attempt to portray herself as 
someone other than herself in executing the 
checks ... . Nor does this case present a situation 
in which defendant made out the checks without 
attaining the requisite authorization from another 
individual ... . Thus, the checks at issue in this 
matter "were not falsely made," as provided in the 
forgery statute ... . Defendant's fabrication of the 
checks bearing her name and address, as the 
purported bank account holder, makes her the 

ostensible maker ... and the placement of 
defendant's signature on the checks renders 
defendant the actual maker of the checks. Where, 
as here, the ostensible maker and the actual 
maker of the written instrument are the same 
person, the alleged crime of criminal possession 
of a forged instrument in the second degree must 
be dismissed ... . People v Zeller, 2014 NY Slip 
Op 08068, 3rd Dept 11-20-14 

  
  

Defendant Not Given Adequate Time to Decide 
Whether to Testify Before the Grand Jury---

Conviction Reversed 
  
In reversing defendant's conviction, the Fourth 
Department determined defendant was not given 
adequate time to decide whether he wished to testify 
before the grand jury: 
  

We agree with defendant that County Court erred 
in denying his motion to dismiss the indictment 
pursuant to CPL 210.20 (1) (c) because he was 
denied his right to testify before the grand jury. 
The prosecutor notified defendant and his counsel 
at the arraignment on the felony complaint that 
the matter would be presented to the grand jury 
the next morning, in less than 24 hours. Later that 
day, defense counsel notified the court that he 
could no longer represent defendant due to a 
conflict of interest. The following morning, after 
the grand jury voted to indict defendant, he was 
assigned new counsel. Defense counsel objected 
to the short notice of the grand jury proceeding 
and gave the prosecutor written notice of 
defendant's intent to testify. The prosecutor 
offered defendant the opportunity to testify before 
the grand jury before it filed the indictment, but 
refused defendant's request to testify before a 
different grand jury. 
  
We agree with defendant that he was not given 
"reasonable time to exercise his right to appear 
as a witness" before the grand jury (CPL 190.50 
[5] [a]). "CPL 190.50 (5) (a) does not mandate a 
specific time period for notice; rather, reasonable 
time' must be accorded to allow a defendant an 
opportunity to consult with counsel and decide 
whether to testify before a [g]rand [j]ury" ... . 
Under "the particular facts" of this case (id. ), 
including the less than 24 hours' notice of the 
grand jury proceeding and assigned counsel's 
withdrawal from representation, we conclude that 
defendant did not have reasonable time to consult 
with counsel and decide whether to testify before 
the case was presented to the grand jury ... 
. People v Hymes, 2014 NY Slip Op 08202, 4th 
Dept 11-21-14 
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Photo Array Unduly Suggestive---Proof Burdens 

Explained 
  
The Third Department determined a photo array was 
unduly suggestive because the nature of defendant's 
picture was significantly different from the other photos: 
  

Initially, a pretrial identification that is unduly 
suggestive violates due process and is therefore 
inadmissible against the defendant ... . In this 
regard, a photo array is unduly suggestive if it 
"depicts a unique characteristic which draws the 
viewer's attention so as to indicate that the police 
have selected a particular individual" ... . "While 
the People have the initial burden of going 
forward to establish the reasonableness of the 
police conduct and the lack of any undue 
suggestiveness in a pretrial identification 
procedure, it is the defendant who bears the 
ultimate burden of proving that the procedure was 
unduly suggestive" ... . Where suggestiveness is 
shown, it is the People's burden to demonstrate 
the existence of an independent source by clear 
and convincing evidence ... . 
  
Finding that the People met their initial burden to 
establish that the police conduct was reasonable 
and their procedure was not unduly suggestive, 
we turn to defendant's ultimate burden. ... The 
array depicts six individuals of equivalent age and 
ethnicity who are reasonably similar in 
appearance. However, we nonetheless find the 
array to be unduly suggestive to the extent that 
defendant's photo draws the viewer's immediate 
attention. Specifically, while the other five photos 
depict individuals from the shoulders up with the 
upper portion of their photos consisting of nothing 
more than a blank, gray background, defendant is 
shown from the chest up with the top of his head 
reaching to the very top of the photo. Thus, 
defendant's face occupies the space that, in all of 
the other photos, is bare. In our view, this 
difference cannot be deemed minor and 
impermissibly "create[d] a substantial likelihood 
that the defendant would be singled out for 
identification" ... . Thus, County Court improperly 
held that the photo array was not unduly 
suggestive. People v Smith, 2014 NY Slip Op 
08268, 3rd Dept 11-26-14 

  
  

 
 
 
 
 
 
 

Defendant's Fourth Amendment Rights Violated 
When Officer Opened an Envelope Containing 

Defendant's Personal Belongings at the Hospital 
Where Defendant Was Being Treated---The Fact that 
the Officer Thought Defendant Was a Crime Victim at 

the Time Does Not Matter---The Personal 
Belongings, Which Included Evidence of a Robbery, 

Should Have Been Suppressed 
  
The Second Department determined the contents of an 
envelope containing defendant's personal belongings, 
which included evidence of a robbery of which defendant 
was convicted, should have been suppressed.  The 
defendant was in the hospital when the police officer 
asked for identification.  The defendant indicated his 
belongings had been taken by the hospital.  The officer 
then retrieved the envelope from the hospital security 
office and opened it.  The Second Department 
determined that the fact that the officer thought the 
defendant was a crime victim (he had been stabbed) at 
the time he opened the envelope did not change the fact 
that the defendant's fourth amendment rights were 
thereby violated: 
  

"On a motion by a defendant to suppress physical 
evidence, the People have the burden of going 
forward to show the legality of the police conduct 
in the first instance" ... . The People failed to meet 
their burden in this instance. 
  
Initially, we note that the defendant had a 
legitimate expectation of privacy in his personal 
belongings, notwithstanding the fact that he was a 
hospital patient and his belongings were being 
temporarily stored in the hospital's security office 
... . In addition, the fact that the officer perceived 
the defendant to be a victim rather than a suspect 
did not strip the defendant of Fourth Amendment 
protection ... . People v Alston, 2014 NY Slip Op 
08344, 2nd Dept 11-26-14 
  

  
Proof Requirements for Constructive Possession of 

Contraband Explained 
  
The Third Department explained the criteria for 
constructive possession.  The fact that others might 
have access to the contraband does not disprove 
constructive possession, contraband can be possessed 
jointly with others: 
  

"Where, as here, the People proceed upon the 
theory of constructive possession, they bear the 
burden of establishing that defendant exercised 
dominion and control over the contraband or the 
area where the contraband was found"... . Such 
possession may be shown through direct or 
circumstantial evidence, and does not require 
proof that no one else had access to the 
contraband or the premises ... . While mere 
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presence in the same location where contraband 
is found does not prove constructive possession 
..., the evidence here established that defendant--
who was wearing only boxer shorts when he was 
found and identified one of the bedrooms where 
contraband was found as the one where he kept 
his clothes and belongings--was not merely 
present in the residence by happenstance at the 
time of the search, but lived there. When found, 
he was lying in close proximity to the laundry 
basket that contained the disassembled weapon, 
as though he had just placed it there. Further, 
shortly before the search, he had been seen in 
physical possession of a weapon by witnesses 
who identified him as the individual who fired a 
black handgun in the direction of a vehicle, and, 
later on the day of the shooting, another witness 
saw him holding a black semiautomatic pistol. 
Accordingly, the evidence went beyond 
defendant's mere presence in the residence at 
the time of the search and established "a 
particular set of circumstances from which a jury 
could infer possession" of the contraband ... . The 
fact that some of the contraband was found in 
defendant's brother's bedroom and other parts of 
the house to which family members also had 
access does not preclude a finding of constructive 
possession, as such possession may be joint, and 
all of the items were "readily accessible and 
available" to defendant... . People v McGough, 
2014 NY Slip Op 08269, 3rd Dept 11-26-14 

  
  

Verdict May Not Be Set Aside Pursuant to Criminal 
Procedure Law 330.30 On a (Waivable) Ground Not 

Preserved by Objection at Trial 
  
The Second Department determined Supreme Court 
should not have set aside the verdict pursuant to a CPL 
330.30 motion on a ground which was not preserved by 
an objection.  Supreme Court set aside the assault 
second conviction on the ground that the indictment, 
which charged assault first, was improperly amended 
during trial to assault second.  Because the defendant 
did not object to the amendment, the issue could not be 
the basis for setting aside the verdict pursuant to CPL 
330.30: 
  

In considering a motion to set aside or modify a 
verdict pursuant to CPL 330.30(1), a trial court 
may only consider questions of law, not fact ... . 
Moreover, a trial court may only consider claims 
of legal error under CPL 330.30(1) where those 
claims are properly preserved for appellate review 
... . 

  
Contrary to the Supreme Court's determination, 
the alleged amendment of the indictment was not 
a nonwaivable defect, and the defendant was 
required to make a timely objection at trial to 

preserve, for the Supreme Court's consideration, 
a claim pursuant to CPL 330.30(1) that the 
indictment was impermissibly amended ... . As the 
defendant failed to object at trial, he "waived" any 
challenge to the reduction of the count alleging 
assault in the first degree ..., and the Supreme 
Court was without authority to set aside the 
verdict on that ground ... . People v Davidson, 
2014 NY Slip Op 08346, 2nd Dept 11-26-14 

  

 
Lineup Was Unduly Suggestive 

  
The Second Department determined the pretrial lineup 
identification procedure was unduly suggestive and sent 
the case back for an inquiry into whether the 
complainant had an independent source for the in-court 
identification: 
  

The defendant was conspicuously displayed in 
that lineup. He was the only lineup participant 
dressed in a red shirt, the item of clothing which 
figured prominently in the description of the 
assailant's clothing that the complainant gave to 
the police. Thus, at the lineup, the defendant's red 
shirt improperly drew attention to his person ... . 
Since the hearing court's erroneous determination 
effectively precluded the People from proffering 
evidence as to whether there was an independent 
source for the complainant's in-court 
identification, we remit the matter to the Supreme 
Court, Richmond County, to provide them with an 
opportunity to do so ... . Pending a hearing and 
determination on that issue, the appeal is held in 
abeyance. People v Pena, 2014 NY Slip Op 
08667, 2nd Dept 12-10-14  

  
  

Court's Failure to Inquire About a Juror's Sleeping 
During Deliberations Required Reversal 

  
The First Department reversed defendant's conviction 
and ordered a new trial because the trial judge did not 
conduct a "probing inquiry" after being informed by jurors 
that a juror was sleeping during the deliberations: 
  

The court should have conducted a "probing and 
tactful inquiry" ... into whether, and to what extent, 
the juror had been sleeping, in order to determine 
whether this behavior rendered him grossly 
unqualified ... . The court's observation of jury 
demeanor during the supplemental instruction 
was not enough to resolve the issue of what was 
going on in the jury room, and this was not a case 
where reliance on a general instruction was an 
appropriate exercise of discretion ... . Without any 
inquiry of the allegedly sleeping juror, or of any 
other juror, it is impossible to know whether the 
juror was innocuously dozing off from time to 
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time, or whether he slept through so much of the 
deliberations that he could be deemed absent, 
such that the verdict was reached by a jury of 11 
persons. Accordingly, we are constrained to 
reverse. People v Franqui, 2014 NY Slip Op 
08736, 1st Dept 12-11-14 
  
  

Because the Presence of THC Can Be Detected Long 
After Marijuana Use, the People Were Not Able to 

Prove Defendant Used Marijuana During a One-Week 
Furlough 

  
The Third Department determined that the People did 
not prove by a preponderance of the evidence that the 
defendant used marijuana when he was on furlough, 
thereby justifying an enhanced sentence.  THC can be 
detected long after marijuana-use.  The proof therefore 
did not establish the defendant used it during a one-
week furlough: 
  

...[W]e find merit in defendant's argument, 
preserved by objection at sentencing ..., that the 
People failed to establish at the enhancement 
hearing that he violated a condition of his 
furlough, as the proof did not demonstrate when 
he used marihuana, i.e., that it occurred during, 
rather than prior to, his furlough. When the court 
granted defendant a one-week furlough, it warned 
him that it would enhance his prison sentence to 
4½ years if he were "charged with any criminal 
conduct" or "arrested for any reason" and that, 
"[w]hile you are out, if you engage in the use of 
any illegal drugs or alcohol and I find out about it" 
(emphasis added), the enhanced sentence would 
be imposed. At the hearing, while the investigator 
testified that defendant's test was positive for 
THC, he was not able to estimate the date when 
defendant used marihuana, and conceded that it 
could have been months earlier; he also 
recounted that defendant stated, after being told 
of the positive test result, that "he had been 
smoking in the jail prior to his furlough" (emphasis 
added). Moreover, the reference guide for the 
test, which was admitted into evidence at the 
hearing, indicates that "[m]any factors influence 
the length of time required for drugs to be 
metabolized and excreted in the urine" and that 
the "general time" established for cannabinoids 
with "chronic use" is "less than 30 days typical."... 
Defendant admitted to previously being a daily, 
heavy user of marihuana, and testified that he did 
not use marihuana during his furlough. 

  
Given the foregoing, we find that the People did 
not prove by a preponderance of the evidence ... 
and the court did not have a "legitimate basis" for 
concluding — that defendant used marihuana 
during his furlough... . People v Criscitello, 2014 

NY Slip OP 08678, 3rd Dept 12-11-14  

  
Reference to Statute Cured Any Omissions from the 
Description of the Elements of the Offense Charged 

in a Superior Court Information 
  
The Third Department noted that a Superior Court 
Information (SCI) charging aggravated unlicensed 
operation was sufficient even though it did not state the 
road upon which defendant was driving was a public 
highway because the SCI specifically referenced Vehicle 
and Traffic Law 511 (3) (a) and therefore incorporated all 
the elements of the crime: 
  

...[D]efendant argues that the SCI failed to allege 
all material elements of aggravated unlicensed 
operation of a motor vehicle in the first degree 
because the People did not state that the crime 
occurred on a public highway (see Vehicle and 
Traffic Law § 511 [3] [a]). While this claim 
survives defendant's guilty plea and appeal 
waiver ..., no defect exists when the SCI 
incorporates elements by specific reference to the 
crime's relevant statutory authority, because such 
incorporation "constitute[s] allegations of all the 
elements of the crime" ..., while also giving the 
defendant "fair notice of the charges made 
against him [or her]" ... . Here, although the SCI 
failed to state that the road on which defendant 
was driving was a public highway, it specifically 
referenced Vehicle and Traffic Law § 511 (3) (a) 
and, as such, sufficiently incorporated all of the 
specific elements of the crime. People v 
Brothers, 2014 NY Slip Op 08682, 3rd Dept 12-
11-14 

 
Attempted Murder and Attempted Robbery 

Convictions, Under the Facts, Required Concurrent, 
Not Consecutive, Sentences---Applicable Law 

Described in Some Depth 
  
The Second Department determined defendant, who 
was convicted of attempted murder and attempted 
robbery, must be sentenced to concurrent, not 
consecutive, terms of imprisonment for those two 
offenses.  The defendant displayed a handgun and 
demanded money from the victim.  When the victim 
refused, the defendant struck and shot the victim: 
  

Penal Law § 70.25(2) provides that concurrent 
sentences must be imposed "for two or more 
offenses committed through a single act or 
omission, or through an act or omission which in 
itself constituted one of the offenses and also was 
a material element of the other." "Thus, sentences 
of imprisonment imposed for two or more 
offenses may not run consecutively (1) where a 
single act constitutes two offenses, or (2) where a 
single act constitutes one of the offenses and a 
material element of the other" ... . However, "trial 
courts retain consecutive sentence discretion 
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when separate offenses are committed through 
separate acts, though they are part of a single 
transaction" ... .  
  
Here, consecutive sentences may not be imposed 
because the act which constituted the offense of 
attempted murder in the second degree was a 
material element of the offense of attempted 
robbery in the first degree. A person is guilty of 
attempted murder in the second degree when, 
with intent to commit murder, he or she engages 
in conduct which tends to cause the death of 
another person (see Penal Law §§ 110.00, 
125.25[1]). A person is guilty of attempted robbery 
in the first degree, under the Penal Law section 
charged here, when he or she attempts to forcibly 
steal property and is armed with a deadly weapon 
(see Penal Law § 160.15[2]). A person forcibly 
steals when he or she, in the course of 
committing a larceny, uses or threatens the 
immediate use of physical force to prevent or 
overcome resistance to the taking of the property 
or to compel the owner to deliver the property 
(see Penal Law § 160.00[1], [2]). Here, the actus 
reus of the attempted murder charge was the 
firing of three shots at Moore, and the actus reus 
of the attempted robbery charge was the use or 
threatened use of physical force to attempt to 
steal property while armed with a deadly weapon. 
The act which constitutes attempted murder in the 
second degree is subsumed within the element of 
using force. Thus, the act constituting attempted 
murder in the second degree can be a material 
element of attempted robbery in the first degree ... 
. 
  
In addition, the People have failed to establish 
that the acts constituting the attempted robbery in 
the first degree were separate and distinct from 
the acts constituting the attempted murder in the 
second degree ... . Here, consecutive sentences 
could not be imposed because it is impossible to 
determine whether the firing of three gun shots at 
Moore, which formed the basis of the verdict of 
guilt on the attempted murder charge, was also 
the use of force which formed the basis of the 
jury's verdict of guilt on the attempted robbery 
charge ... . Therefore, the People have failed to 
establish that the acts constituting attempted 
robbery in the first degree were separate and 
distinct from those constituting attempted murder 
in the second degree. People v Grant, 2014 NY 
Slip Op 08859, 2nd Dept 12-17-14 

  

  
 
 
 
 

Reference to Statute in Indictment Cures Any 
Omission from the Indictment's Description of the 

Elements of the Offense 
  
The Third Department noted that failure to include an 
element of an offense in the description of the offense in 
the indictment is cured by a reference (in the indictment) 
to the relevant statute: 
  

To be sure, defendant's claim that the indictment 
at issue is jurisdictionally defective survives both 
his guilty plea and his waiver of the right to appeal 
... . That said, "[w]here an indictment count 
incorporates by reference the statutory provision 
applicable to the crime intended to be charged, it 
has been repeatedly held that this is sufficient to 
apprise the defendant of the charge and, 
therefore, renders the count jurisdictionally valid" 
... . 

  
Here, defendant pleaded guilty under count 1 of 
the indictment to the reduced charge of 
attempting promoting prison contraband in the 
first degree (see Penal Law §§ 110.00, 205.25 
[1]). While it is true that count 1 of the indictment 
did not allege that defendant "knowingly and 
unlawfully" introduced dangerous contraband into 
the correctional facility where he was 
incarcerated, said count did expressly incorporate 
by reference the provisions of Penal Law § 
205.25 (1), thereby rendering such count 
jurisdictionally valid... . People v Cane, 2014 NY 
Slip Op 08879, 3rd Dept 12-18-14 

 
 

Civil Forfeiture Should Not Have Been Made Part of 
Defendant's Sentence In the Absence of Defendant's 

Voluntary Agreement 
  
The Second Department noted that civil forfeiture should 
not have been imposed as part defendant's criminal 
sentence in the absence of defendant's voluntary 
agreement: 
  

In appropriate circumstances, the voluntary 
settlement of a potential civil forfeiture action 
pursuant to CPLR article 13-A (see CPLR 1311) 
may be made a lawful condition of a negotiated 
plea (see CPL 220.50[6]), and an order of 
forfeiture pursuant to a valid settlement of a civil 
forfeiture claim may be included as part of the 
judgment of conviction (see Penal Law § 60.30). 
Civil forfeiture, however, is not an authorized 
component of a criminal sentence. 

  
Here, the plea minutes do not reflect that the 
defendant voluntarily agreed to the civil forfeiture 
of his mobile telephone and $900 cash as a 
condition of the plea ... . Then, when the 
defendant refused to sign the forfeiture 
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documents at the time of sentencing, the County 
Court improperly imposed civil forfeiture as a 
portion of the criminal sentence. Accordingly, 
under the particular circumstances of this case, 
as the defendant correctly contends, the portion 
of the sentence which imposed the civil forfeiture 
of the defendant's mobile telephone and $900 
cash must be vacated ... . People v Carmichael, 
2014 NY Slip Op 09012, 2nd Dept 12-24-14 

  
  

T-Shirts With the Victim's Photo Worn by Family 
Members During the Murder Trial Did Not Deprive 

Defendant of a Fair Trial 
  
The Second Department, in a full-fledged opinion by 
Justice Miller, over a dissent, determined that defendant 
was not denied a fair trial because the victim's family 
wore T-shirts "remembering" the victim in the courtroom: 
  

The court stated that "it would be appropriate to 
make a better record of what the shirt was. It was 
[a] white tee shirt with a silk screen with a picture 
of the deceased with some written language on 
it." The court stated that the shirts "weren't 
inflammatory." The court had "noticed that shirt" 
previously, but it "couldn't read what was written 
on it." The court stated that the members of the 
Walton family "sat in the second row of the 
audience" and that the T-shirts were "not flauntily 
[sic] displayed in front of the jury, nor . . . did any 
members of the family bring undue attention to 
[them]." The court further stated that "most of the 
members of the family had an outer garment on 
top of the tee-shirt" so that the jury "wasn't even 
capable of seeing the entire thing." The court 
noted that "[w]hen counsel made the objection, [it] 
responded and made a record at that time 
indicating that [it] saw nothing wrong with those 
shirts." The court concluded that the conduct of 
Walton's family had "not inflamed" the jury. 

  
A criminal defendant's right to a trial by an 
impartial jury is guaranteed by both the federal 
and state constitutions (see US Const, Sixth 
Amend; NY Const, art I, § 1). "The requirement 
that a jury's verdict must be based upon the 
evidence developed at the trial goes to the 
fundamental integrity of all that is embraced in the 
constitutional concept of trial by jury" ... . "[O]ne 
accused of a crime is entitled to have his guilt or 
innocence determined solely on the basis of the 
evidence introduced at trial" ... .  * * * 
  
...[A] trial free from a "coercive . . . atmosphere" is 
a "fundamental principle of due process [that] is 
well established" ... . It has long been recognized 
in this State that such an atmosphere of coercion 
may arise through the conduct of spectators: "[i]t 
is not to be tolerated that men [or women] should 

go into such a place and manifest their feelings, 
prejudices or passions, for the purpose of exerting 
an influence upon those who sit in judgment upon 
the rights of parties" ... . 

  
However, "[t]he safeguards of juror impartiality . . . 
are not infallible [and] it is virtually impossible to 
shield jurors from every contact or influence that 
might theoretically affect their vote" ... . "Due 
process means a jury capable and willing to 
decide the case solely on the evidence before it, 
and a trial judge ever watchful to prevent 
prejudicial occurrences and to determine the 
effect of such occurrences when they happen" ... . 

  
A trial court, which is in the best position to detect 
and evaluate the danger that spectator conduct 
may present to the integrity of the trial process, 
has a constitutional duty to monitor the 
atmosphere of the courtroom to ensure that the 
jury is not exposed to spectator conduct that 
poses a coercive threat to the jury's ability to 
remain impartial (see US Const, Sixth Amend; NY 
Const, art I, § 1...). * * * 
  
... [W]hether any particular conduct, or a court's 
response to it, has violated a defendant's right to 
an impartial jury, depends on the particular 
circumstances of each case ... . Such 
circumstances may include the nature of the 
crime and the evidence adduced at trial, the 
nature of the spectator conduct, and the degree to 
which the jury was exposed to such conduct. It is 
not necessary for an actual prejudicial effect on 
the jury to be established ... . Ultimately, "the 
question is whether the [spectator conduct] 
presents an unacceptable risk . . . of 
impermissible factors coming into play in the jury's 
consideration of the case" ... . People v Nelson, 
2014 NY Slip OP 09019, 2nd Dept 12-24-14 
  

  
Testimony Insufficient to Overcome Presumption 
Photo Arrays, Which Were Not Preserved, Were 

Unduly Suggestive---Subsequent Line-Up, Which 
Included Persons Much Older than Defendant, Was 

Unduly Suggestive---New Trial Ordered 
  
The Second Department determined both identification 
procedures were unduly suggestive and ordered a new 
trial.  The People did not preserve the photo arrays and 
the testimony about the photo arrays was insufficient to 
overcome the presumption the arrays were 
suggestive.  The subsequent line-up included persons 
much older that the 18-year-old defendant and, 
therefore, was unduly suggestive: 
  

The Supreme Court erred in denying that branch 
of the defendant's omnibus motion which was to 
suppress identification testimony. The People's 
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failure to preserve the original photographic 
arrays viewed by the complainants gave rise to a 
presumption of suggestiveness, and the People 
did not present sufficient evidence to rebut that 
presumption ... . The fact that the police failed to 
preserve the arrays viewed by the complainants 
does not warrant suppression in and of itself. 
However, the detective's testimony at the 
suppression hearing as to how the computerized 
procedure operated was insufficiently detailed to 
establish its fairness ... . The detective gave 
inconsistent testimony regarding what age criteria 
he entered in the computer system to generate 
each photo array. Furthermore, he did not recall 
how many screens either complainant viewed 
before each of them recognized the defendant, or 
how long it took each to make an identification. 
Therefore, the evidence did not overcome the 
presumption that the arrays were suggestive ... . 
Although the police had not yet focused on any 
particular suspect, it cannot be said that the sheer 
volume of photographs viewed was sufficient to 
dispel any inference of suggestiveness, as it is 
unknown how many photographs were viewed by 
the complainants ... . 

  
We need not address whether the subsequent 
lineup was sufficiently attenuated in time from the 
photo identification procedure to nullify any 
possible taint, because the lineup procedure was 
also unduly suggestive ... . While there is no 
requirement that a defendant in a lineup be 
surrounded by individuals nearly identical in 
appearance, the other individuals in the lineup 
should sufficiently resemble the defendant so that 
there is no substantial likelihood that the 
defendant would be singled out for identification 
... . Upon our review of a photograph of the lineup 
viewed by the complainants, it is apparent that the 
defendant and one of the fillers appear to be of 
similar ages, but the other three fillers appear 
visibly older than the defendant ... . The age 
disparity was sufficiently apparent as to orient the 
viewer toward the defendant as a perpetrator of 
the crimes charged ... . People v Robinson, 
2014 NY Slip Op 09024, 2nd Dept 12-24-14 

 
 

Unsworn Juror Properly Dismissed Based Upon the 
"Two-Hour-Trial-Delay" Rule 

  
The First Department determined the dismissal of a juror 
based on transportation problems which would delay the 
trial more than two hours was proper.  Apparently none 
of the jurors had been sworn at the time of the dismissal. 
Because the standards for dismissing a juror are higher 
for sworn, as opposed to unsworn, jurors, the fact that 
the juror was unsworn was of no consequence: 
  

...[D]efendant had no objection to a delay in 
swearing the jurors after the completion of jury 
selection, and thus effectively "agreed to create a 
category of jurors, i.e., selected but unsworn 
jurors, about which the Criminal Procedure Law is 
silent as to criteria for discharge" ... . The record 
reveals that the court merely used CPL 270.35 as 
a guideline in deciding whether to delay the trial 
by waiting for the juror. In any event, "[t]he power 
to excuse an unsworn juror is much broader than 
the statutorily limited power to discharge a sworn 
juror . . . ." ... . Therefore, if the criteria set forth in 
CPL 270.35 for the dismissal of a sworn juror 
have been met, then, a fortiori, the same 
considerations would warrant dismissal of a 
selected but unsworn juror ... . 

  
"The Court of Appeals has held that the two-hour 
rule' gives the court broad discretion to discharge 
any juror whom it determines is not likely to 
appear within two hours" ... . Using the two-hour 
rule as a guideline, it is clear that the court 
providently exercised its discretion in replacing 
the juror with an alternate ... . People v Sanchez, 
2014 NY Slip Op 09031, 1st Dept 12-30-14 

  
  

Trial Testimony Rendered an Indictment Count 
Duplicitous Requiring Dismissal/Sexual Abuse First 

Degree Is Not a Lesser Included Offense Re: a 
Course of Sexual Conduct Against a Child First 

Degree 
  

The Third Department determined that an indictment-
count rendered duplicitous by the trial testimony should 
have been dismissed, and an indictment-count was 
wrongly amended because the new charge was not a 
lesser included offense re: the original charge: 
  

As pertinent here, the crime of criminal sexual act 
in the first degree requires proof that the 
defendant engaged in oral sexual conduct with 
another person who is less than 11 years old, and 
oral sexual conduct includes "contact between . . . 
the mouth and the vulva or vagina" (Penal Law § 
130.00 [2] [a]; see Penal Law § 130.50 [3]). The 
challenged count charged defendant with this 
crime based upon the victim's grand jury 
testimony that defendant had caused the victim to 
use her mouth to make contact with defendant's 
vaginal area on a single occasion in 2004. At trial, 
however, the victim testified that defendant 
caused her to engage in this conduct multiple 
times during the pertinent time period, and that 
she did not remember any specific time when it 
had happened. ... Unfortunately, the ... testimony 
regarding multiple acts made it impossible to 
ascertain the particular act upon which the jury 
verdict was based. We are therefore required, 
despite the utterly heinous nature of the acts the 
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victim described, to reverse defendant's 
conviction on this charge; further, the challenged 
count must be dismissed... . ... 
  
While the People may seek to amend an 
indictment at any time during trial to correct 
"matters of form, time, place, names of persons 
and the like," such an amendment may not alter 
the theory of prosecution reflected in the evidence 
before the grand jury (CPL 200.70 [1]; see CPL 
200.70 [2]...). Further, a court may submit to a 
jury a lesser included offense of a crime charged 
in an indictment provided that the elements of the 
two crimes are such that "it is impossible to 
commit the greater crime without concomitantly 
committing the lesser offense by the same 
conduct [and] there [is] a reasonable view of the 
evidence to support a finding that the defendant 
committed the lesser offense but not the greater" 
... . * * * 
  
A crime is a lesser included offense of a charge of 
a higher degree only when in all circumstances, 
not only in those presented in the particular case, 
it is impossible to commit the greater crime 
without concomitantly, by the very same conduct, 
committing the lesser offense ... . It is possible for 
a defendant to engage in an act of sexual conduct 
within the scope of the crime of course of sexual 
conduct against a child through an act of sexual 
contact, defined in pertinent part as "any touching 
of the sexual or other intimate parts of a person 
for the purpose of gratifying sexual desire of 
either party" (Penal Law § 130.00 [3]). However, a 
defendant could also commit an act of sexual 
conduct within the scope of the originally-charged 
offense by an act of "sexual intercourse, oral 
sexual conduct, anal sexual conduct, [or] 
aggravated sexual contact" (Penal Law § 130.00 
[10]). The definitions of these acts do not include 
any element of intent; thus, it is possible for a 
defendant to commit an act that constitutes 
sexual conduct without the purpose of gratifying 
anyone's sexual desire that is a required element 
of sexual contact (see Penal Law § 130.00 [1], [2] 
[a], [b]; [11]...). Therefore, as it is possible to 
commit course of sexual conduct against a child 
in the first degree without also committing sexual 
abuse in the first degree by the same conduct, 
defendant's conviction on that charge must be 
reversed, and the amended indictment count 
must be dismissed ... . People v Baker, 2014 NY 
Slip Op 09068, 3rd Dept 12-31-14 

  
  

 
 
 
 

Only the Board of Parole Has the Authority to 
Impose Conditions On Postrelease Supervision/Fine 

or Restitution Imposed Without Having Been 
Discussed at Sentencing Must Be Stricken---Case 

Remitted 
  
The Third Department noted that County Court should 
not have imposed conditions upon defendant's 
postrelease supervision because only the Board of 
Parole has that power.  The Third Department also 
noted that County Court should not have imposed a fine 
or restitution which were not mentioned during the plea 
proceedings, but the order of protection, which was 
discussed, should stand: 
  

because only the Board of Parole is authorized to 
impose the conditions of a term of postrelease 
supervision (...Penal Law § 70.45 [3]; Executive 
Law §§ 259-c [2]; 259-i [3], [4]), County Court 
erred to the extent that it imposed certain 
conditions of defendant's postrelease supervision 
at sentencing and the conditions should be 
stricken. Similarly, inasmuch as neither a fine nor 
restitution was mentioned at the plea 
proceedings, the matter must be remitted to allow 
County Court to either impose the sentence that 
was negotiated or to give defendant an 
opportunity to withdraw his plea before imposing 
the enhanced sentence ... . 

  
In contrast, while only an order of protection 
against the victim was discussed during the plea 
agreement, "[o]rders of protection are not punitive 
in nature and are not necessarily dependent on, 
or the result of, a plea agreement" ... . 
Accordingly, County Court did not err when it 
imposed an order of protection in favor of the 
victim and her family at sentencing and, 
notwithstanding this Court's determination to remit 
this matter, the order of protection remains in 
place. People v Curry, 2014 NY Slip Op 09069, 
3rd Dept 12-31-14 

 
  

Officer Did Not Have Reasonable Suspicion 
Defendant Posed a Danger---Pat-Down Search 

Triggered by a Bulge In Defendant's Waistband Was 
Not Justified Under the DeBour Test 

  
The Second Department determined the arresting officer 
did not have reasonable suspicion that defendant posed 
a threat to his safety when he patted defendant down 
and retrieved a weapon from defendant's 
waistband.  Defendant, who was first observed merely 
standing and smoking a cigarette, had walked away from 
the police, turned his back to them and made a motion 
as if shoving something into his front waistband.  The 
officer, seeing the bulge in defendant's waistband, 
immediately patted the defendant down: 
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In People v De Bour (40 NY2d 210), the Court of 
Appeals established a "graduated four-level test 
for evaluating street encounters initiated by the 
police" ... . The first level permits a police officer 
to request information from an individual, and 
merely requires that the request be supported by 
an objective credible reason, not necessarily 
indicative of criminality ... . The second level, 
known as the "common-law right of inquiry," 
requires a founded suspicion that criminal activity 
is afoot, and permits a somewhat greater intrusion 
short of a forcible seizure ... . The third level 
permits a seizure, meaning that a police officer 
may forcibly stop and detain an individual, based 
upon a reasonable suspicion that an individual is 
committing, has committed, or is about to commit, 
a crime ... . Finally, the fourth level authorizes an 
arrest based on probable cause to believe that a 
person has committed a felony or misdemeanor 
... . 

  
Here, those branches of the defendant's omnibus 
motion which were to suppress the gun and his 
statements should have been granted. Assuming 
that Officer Castillo was justified in conducting a 
common-law inquiry, he lacked reasonable 
suspicion to believe that the defendant posed a 
threat to his safety when he conducted a pat-
down search of the bulge in his waistband ... . 
The police were not responding to a report of a 
crime involving a weapon and, at most, suspected 
the defendant of being involved in the burglary of 
an abandoned house ... . In addition, "[a]n 
unidentifiable bulge which is readily susceptible of 
an innocent as well as a guilty explanation' is not 
sufficient to justify a pat-down search" ... . The 
waistband bulge as described by Officer Castillo 
only permitted him to ask the defendant if he was 
carrying a weapon based on a founded suspicion 
that criminality was afoot ... . Moreover, Officer 
Castillo did not testify that the defendant, upon 
turning to face the officers, reached for or had his 
hand on the bulge, or made any threatening or 
menacing gesture ... . Under the totality of the 
circumstances, Officer Castillo was not justified in 
searching the defendant's waistband bulge as a 
minimally intrusive self-protective measure. 
Accordingly, the hearing court should have 
granted those branches of the defendant's 
omnibus motion which were to suppress the 
physical evidence and his subsequent statements 
to law enforcement officials. Since, in the absence 
of the suppressed evidence, there is insufficient 
evidence to prove the defendant's guilt, the 
indictment must be dismissed ... . People v 
Harris, 2014 NY Slip Op 08351, 2nd Dept 11-26-
14 

  
 

CRIMINAL LAW/ADMINISTRATIVE 
LAW/VEHICLE AND TRAFFIC LAW 

  
Retroactive Application of New Regulations 

Affecting the Revocation of Driver's Licenses for 
Alcohol- and Drug-Related Convictions or Incidents 

Okay---No Vested Right Re: License to Drive 
  
The Third Department determined the new regulations 
concerning the effect of alcohol- or drug-related 
convictions or incidents can be applied retroactively 
because they do not affect a vested right: 
  

"Retroactive statutes are those which impair 
vested rights or alter past transactions or 
considerations" ... . Here, however, petitioner's 
driver's license is not generally viewed as a 
vested right, but merely a personal privilege 
subject to reasonable restrictions and revocation 
by respondent under her discretionary powers 
(see Vehicle and Traffic Law §§ 510 [c]; 1192 
[2]...). Thus, respondent remained free to apply 
her most recent regulations when exercising her 
discretion in deciding whether to grant or deny 
petitioner's application for relicensing. This is 
especially so in light of the rational, seven-month 
moratorium placed on all similarly-situated 
applicants for relicensing — i.e., persons with 
three or more alcohol-related driving convictions 
(see NY Reg, Mar. 13, 2013 at 46...). 
Furthermore, inasmuch as the revised regulations 
operated only to nominally change the effect of 
petitioner's past acts on his future eligibility to 
obtain a driver's license and was not imposed as 
punishment but, rather, to promote public safety, 
respondent's application of 15 NYCRR 136.5 (b) 
(2) was proper under these circumstances (see ... 
State Administrative Procedure Act § 202 
[6]). Matter of Scism v Fiala, 2014 NY Slip Op 
08283, 3rd Dept 11-26-14 
 

CRIMINAL LAW/APPEALS 
  

Insufficient Break Between Unwarned Statement and 
Subsequent Warned Statement---All Statements 
Suppressed/Appellate Court Cannot Consider 

Argument Not Raised by the People at Trial and Not 
Considered by the Trial Court 

  
The Second Department, over a dissent, determined that 
there was not a sufficient break between the unwarned 
portion of defendant's statement and the subsequent 
warned statements to remove the taint of the initial 
failure to give the Miranda warnings.  The court noted 
that it was precluded from considering any theory 
supporting the admissibility of subsequent warned 
statements because the theory was not presented to the 
trial court by the People and was not considered by the 
trial court: 
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"[W]here an improper, unwarned statement gives 
rise to a subsequent Mirandized statement as part 
of a single continuous chain of events, there is 
inadequate assurance that the Miranda warnings 
were effective in protecting a defendant's rights, 
and the warned statement must also be 
suppressed" ... . On this record ..., it is clear that 
defendant's two written statements, although 
produced after she had been Mirandized, were 
"part of a single continuous chain of events" that 
included the detective's initial pre-warning 
inquiries and statement, defendant's pre-warning 
acknowledgment that she knew why she had 
been brought in, and her pre-warning statement 
that she and the other alleged perpetrator had 
asked to use the victim's phone outside the 
latter's house. There was no time differential 
between the Miranda violation and the Mirandized 
interview that immediately followed, giving rise to 
the two written statements; the same police 
personnel were involved before and after the 
warnings; there was no change in the location or 
nature of the interrogation; and defendant had 
never indicated a willingness to speak to the 
police before the Miranda violation. Further, 
although the pre-warning exchange was very brief 
and did not include any admission by defendant 
of criminal conduct, her unwarned statements 
plainly tended to incriminate her by 
acknowledging that she knew something about 
the murder of an elderly woman and by placing 
herself at the scene of the crime with the victim 
and the other alleged perpetrator ... . 
  
Under the foregoing circumstances established by 
the record, it cannot be said that there was, 
between the Miranda violation and the making of 
the subsequent Mirandized written statements, 
such a "definite, pronounced break in the 
interrogation to dissipate the taint from the 
Miranda violation" ... by "return[ing] [defendant], in 
effect, to the status of one who is not under the 
influence of questioning" ... . * * * 
  
We note that we are precluded from considering 
whether the break of at least 2 hours and 45 
minutes between the completion of defendant's 
second written statement and the commencement 
of her videotaped statement (which began with 
renewed Miranda warnings administered by the 
assistant district attorney) sufficed to attenuate 
any taint from the commencement of the 
questioning before she was initially Mirandized 
and, therefore, to render the videotaped 
statement admissible. The hearing court's 
decision denying suppression did not consider 
any such theory, which had not been raised by 
the People in opposition to the motion seeking 
suppression of all three recorded statements. 

Accordingly, under CPL 470.15(1), we are without 
power to affirm on the ground that the videotaped 
statement was admissible and that its admission 
rendered harmless the error in admitting the 
written statements ... . People v Daniel, 2014 NY 
Slip Op 07568, 1st Dept 11-6-14 
 

 
Motion to Set Aside a Verdict Properly Denied When 

Based Upon an Error Not Preserved by Objection 
  
The Second Department noted that a motion to set aside 
a verdict (Criminal Procedure Law 330.30) is properly 
denied when it is based upon an error that was not 
preserved by objection.  (The issue could be addressed 
by the appellate court in the interest of justice, but the 
exercise of interest of justice jurisdiction was declined 
here.) People v Clayborne, 2014 NY Slip OP 08659, 
2nd Dept 12-10-14 

  
 

Convictions Based Upon an Unconstitutional Statute 
Must Be Vacated 

  
The Second Department noted that when a statute upon 
which defendant's conviction is based is declared 
unconstitutional the conviction must be vacated: 
  

Where a substantive criminal statute has been 
held unconstitutional, there is no alternative but to 
give the decision retroactive effect for the 
declaration of unconstitutionality is a statement 
that the defendant has committed no crime" ... . 
The Court of Appeals has held that Penal Law § 
240.30(1), as written at the time of the 
defendant's conviction, was unconstitutionally 
vague and overbroad under both the state and 
federal constitutions ... . Accordingly, the 
defendant's convictions of attempted aggravated 
harassment in the second degree pursuant to 
Penal Law §§ 240.30(1)(a) and (1)(b) must be 
vacated. People v Edrees, 2014 NY Slip Op 
08660, 2nd Dept 12-10-14 

  
  

Defendant's "Agency" Defense to a Drug Sale 
Addressed Under a "Weight of the Evidence" Review 

(Defense Was Disproved Beyond a Reasonable 
Doubt) 

  
The Third Department noted that, although the 
defendant did not preserve his claim his conviction was 
not supported by legally sufficient evidence, an appellate 
court will review whether a conviction is supported by 
proof beyond a reasonable doubt under a "weight of the 
evidence" review.  The Third Department then went on 
to find the defendant's agency defense had been 
disproved by the People beyond a reasonable 
doubt.  The court explained the agency defense: 
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To the extent that defendant contends that the 
underlying conviction is not supported by legally 
sufficient evidence, we note that defendant's 
generalized motion to dismiss at the close of the 
People's case was insufficient to preserve his 
present claim, i.e., that the People failed to 
disprove his agency defense beyond a 
reasonable doubt ... . Additionally, defendant, who 
testified upon his own behalf, failed to renew this 
motion at the close of all proof; accordingly, 
defendant's challenge to the legal sufficiency of 
the evidence is not preserved for our review ... . 
"That said, our weight of the evidence [analysis] 
necessarily involves an evaluation of whether all 
elements of the charged crime[s] were proven 
beyond a reasonable doubt at trial" ... . 

  
Insofar as is relevant here, "[a] person is guilty of 
criminal sale of a controlled substance in the third 
degree when he or she knowingly and unlawfully 
sells . . . a narcotic drug" (Penal Law § 220.39 
[1]). Defendant does not dispute that he sold a 
narcotic drug, i.e., cocaine, to the undercover 
deputy on the dates in question, but contends that 
he acted solely as the deputy's agent in this 
regard and, at best, is guilty of criminal 
possession of a controlled substance ... . Under 
the agency doctrine, a person who procures 
drugs solely as the agent of a buyer is not guilty 
of either criminal sale or of possession with the 
intent to sell ... . "[W]hether the defendant was a 
seller, or merely a purchaser doing a favor for a 
friend, is generally a factual question for the 
[factfinder] to resolve on the circumstances of the 
particular case" ... . Such a determination, in turn, 
may hinge upon a number of factors, including 
"the nature and extent of the relationship between 
the defendant and the buyer, whether it was the 
buyer or the defendant who suggested the 
purchase, whether the defendant has had other 
drug dealings with this or other buyers or sellers 
and, of course, whether the defendant profited, or 
stood to profit, from the transaction" ... . Notably, 
profit does not necessarily equate with pecuniary 
gain; indeed, this Court has recognized that a 
defendant may stand to benefit from the 
underlying sale when such transaction was 
undertaken in the hopes of receiving either 
assistance in getting a job ... in exchange for 
obtaining the requested drugs. People v 
Robinson, 2014 NY Slip Op 08672, 3rd Dept 
12-11-14 
 

 
 
 
 
 
 
 

Failure to Move to Withdraw Plea, and Thereby 
Preserve the Issue for Appeal, Did Not Prohibit 

Appeal Here---Defendant Was Wrongly Informed by 
the Court and Counsel that the Denial of His Speedy 

Trial Motion Would Be Appealable After the Plea 
  
The Third Department reversed Supreme Court and 
vacated defendant's guilty plea because defendant was 
wrongly informed by the court and counsel that his 
statutory speedy trial issue would survive the guilty plea 
(for appeal).  Under the circumstances, the court 
determined the failure to preserve the error by moving to 
withdraw the plea did not prohibit the appeal: 
  

The People concede that an essential term of the 
plea bargain was the parties' understanding that 
defendant would retain the right to appeal the 
denial of his motion to dismiss on speedy trial 
grounds. Defendant was thereafter sentenced ... . 
Defendant now appeals, arguing that his plea was 
involuntarily entered because his counsel and 
County Court erroneously informed him that a 
statutory CPL 30.30 claim would survive a plea of 
guilty. 
  
Initially, we consider whether defendant was 
required to preserve this claim by appropriate 
postallocution motion (see CPL 220.60 [3]; 
440.10). While a challenge to the validity of a 
guilty plea is generally not preserved for appellate 
review unless it was first raised in the trial court 
..., the Court of Appeals has recognized that 
"where a defendant has no practical ability to 
object to an error in a plea allocution which is 
clear from the face of the record, preservation is 
not required" ... . Here a CPL 440.10 motion was 
unavailable because the error is clear from the 
face of the record; similarly a CPL 220.60 (3) 
motion was practically unavailable because 
"'defendant [could] hardly be expected to move to 
withdraw his plea on a ground of which he ha[d] 
no knowledge'" ... . Inasmuch as defendant--due 
to the inaccurate advice of his counsel and the 
trial court--did not know during the plea and 
sentencing proceedings that his statutory speedy 
trial claim would be forfeited as a direct 
consequence of his plea ..., preservation was not 
required ... . Moreover, under these 
circumstances, we agree with defendant that his 
guilty plea was not knowing, intelligent and 
voluntary and, accordingly, we reverse and 
vacate the plea ... . People v Williams, 2014 NY 
Slip Op 09067, 3rd Dept 12-31-14 
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CRIMINAL LAW/CONFLICT OF 
INTEREST/RIGHT TO COUNSEL 

  
Trial Court Abused Its Discretion When It 

Disqualified Defense Counsel Over Defendant's 
Objection on Conflict of Interest Grounds---The Fact 

that a Co-Defendant Had Been Represented by 
Another Attorney from the New York County 
Defender Services (NYCDS) Did Not Create a 
Conflict for Defendant's NYCDS Attorney---

Defendant's Attorney Did Not Have Access to Any 
Information Provided by the Co-Defendant (Who Had 

Already Pled Out)---Client Confidences Are Not 
Generally Shared by Attorneys Within a Large 

Institution Like the NYCDS, As They Might Be Within 
a Private Law Firm 

  
The First Department, in a full-fledged opinion by Justice 
Kapnick, over a dissent, determined that the fact that a 
co-defendant (Stephens) had been represented by a 
New York County Defender Services (NYCDS) attorney 
did not create a conflict requiring the disqualification of 
defendant's trial attorney (Fisher), who also worked for 
the NYCDS.  The court noted that Fisher was not privy 
to any confidences of Stephens (who had pled out 
shortly after arraignment) and there was little danger 
attorneys within a large institution like the NYCDS would 
share their clients' confidential information.  Therefore 
Fisher could effectively cross-examine Stephens should 
he be called to testify (the People did not intend to call 
Stephens). The defendant did not want Fisher 
disqualified and was willing to waive any conflict: 
  

As both the United States Supreme Court and the 
Court of Appeals have explained, the Sixth 
Amendment encompasses a right to select and 
be represented by one's preferred counsel. 
However, that right is not absolute ..., and it must 
be balanced with the right to effective assistance 
of counsel ... . Thus, trial courts are given 
"substantial latitude in refusing waivers of conflicts 
of interests not only in those rare cases where an 
actual conflict may be demonstrated before trial, 
but in the more common cases where a potential 
for conflict exists which may or may not burgeon 
into an actual conflict as the trial progresses" ... . 
... 
  
Here ... defendant not only challenges the trial 
court's refusal to accept his waiver of the potential 
conflict of interest, but also questions whether 
there was even a potential conflict of interest, in 
the first instance, where Fisher, who is a staff 
attorney at an institutional defense organization, 
never personally represented Stephens. It is 
crucial to recognize that here, unlike in other right 
to counsel cases, the proper initial inquiry is not 
whether defendant's waiver should have been 
accepted, but whether there was even a conflict 

or potential conflict of interest to waive in the first 
place. The court need only reach the issue of 
whether the waiver was properly accepted or 
denied after it has been established that there 
was a conflict or potential conflict of interest to 
waive. I find that on this record, no conflict or 
potential conflict of interest existed. * * * 
  
Here, defendant and Stephens were arrested in 
connection with the same incident, but Stephens's 
case was already concluded by the time of 
Fisher's disqualification and, again, there was no 
evidence or suggestion that information 
concerning Stephens was ever shared with 
Fisher. Indeed, Fisher acknowledged that he 
would be barred from viewing his office's file on 
Stephens or using the address on file to try to 
locate Stephens; similarly no other attorney would 
have had access to NYCDS's file either. Thus ... it 
cannot be said that the prior representation of 
Stephens by the same public defense 
organization created a potential conflict of 
interest. Although this Court is aware that the trial 
court's "discretion is especially broad" when 
balancing the right to counsel of a criminal 
defendant's choosing and the right to effective 
assistance of counsel free of conflicts ... , under 
the specific circumstances here, we find that the 
trial court abused its discretion in disqualifying 
defendant's counsel. People v Watson, 2014 NY 
Slip Op 08383, 1st Dept 12-2-14 

 
CRIMINAL LAW/CRIMINAL PROCEDURE 

LAW 
  

Superior Court Information Jurisdictionally 
Defective---It Did Not Include Any Offense (or Any 
Lesser-Included) Which Was in the Original Felony 

Complaint 
  
The Second Department determined the superior court 
information to which defendant pled guilty after waiving 
indictment was jurisdictionally defective because it did 
not include at least one offense that was in the original 
felony complaint (or a lesser-included offense): 
  

The defendant was charged, by felony complaint, 
with criminal possession of a controlled substance 
in the third degree under Penal Law § 220.16(12), 
a class B felony. He waived indictment by a grand 
jury and pleaded guilty under a superior court 
information to attempted criminal possession of a 
controlled substance in the third degree under 
Penal Law §§ 110.00 and 220.16(1), a class C 
felony. As the defendant contends and the People 
correctly concede, the judgment of conviction 
must be reversed, the plea vacated, and the 
superior court information dismissed. 
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The single count in the superior court information 
was not an "offense for which the defendant [had 
been] held for action of a grand jury" (CPL 
195.20), in that it was not an offense charged in 
the felony complaint or a lesser-included offense 
of an offense charged in the felony complaint ... . 
Attempted criminal possession of a controlled 
substance in the third degree under Penal Law §§ 
110.00 and 220.16(1) is not a lesser included 
offense of criminal possession of a controlled 
substance in the third degree under Penal Law § 
220.16(12), because the former crime contains 
the element "with intent to sell" that is not an 
element of the latter crime (Penal Law § 
220.16[1]; see CPL 1.20[37]...). Thus, it is clear 
that the superior court information upon which the 
defendant's plea was based did not "include at 
least one offense that was contained in the felony 
complaint" or a lesser-included offense of an 
offense charged in the felony complaint ..., and 
the superior court information was jurisdictionally 
defective ... . This defect survives the defendant's 
failure to raise this claim in the Supreme Court, 
his plea of guilty, and his waiver of the right to 
appeal ... . People v Nemnon, 2014 NY Slip Op 
08460, 2nd Dept 12-3-14 
  
  

Statute of Limitations Defense Waived If Not Raised 
in a Timely Motion to Dismiss 

  
The Second Department noted that the statute of 
limitations defense to misdemeanors is waived if not 
raised in a timely motion to dismiss.  The misdemeanor 
convictions therefore are valid: 
  

The defendant waived his claim that the two 
misdemeanor counts of which he was convicted 
were barred by the statute of limitations by not 
making a timely motion to dismiss on that ground 
... . People v Sylvestre, 2014 NY Slip Op 08464, 
2nd Dept 12-3-14 

 
  

Abuse of Discretion to Entertain a Motion to 
Suppress Brought More than 45 Days After 

Arraignment (the Motion Had Been Granted and the 
People Appealed) 

  
The Fourth Department determined defendant's motion 
to suppress the results of a chemical blood test should 
not have been granted because the motion was made 
more than 45 days after arraignment: 

  
The People appeal from an order granting 
defendant's motion to suppress the results of a 
chemical test of defendant's blood, which had 
been taken from defendant more than two hours 
after his arrest (see generally Vehicle and Traffic 

Law § 1194 [2] [a] [1]). The motion was made ... 
more than 45 days after defendant's arraignment 
..., and was therefore untimely as a matter of law 
(see CPL 255.20 [1]). We conclude that County 
Court abused its discretion in entertaining and 
granting the untimely motion because there was 
no good cause shown by defendant for an 
extension of time (see CPL 255.20 [3]...). People 
v Enright, 2014 NY Slip Op 07850, 4th Dept 11-
14-14 

 
CRIMINAL LAW/EVIDENCE 

  
Formal Training Not Necessarily Required to Qualify 

an Expert 
  
In affirming the conviction, the Second Department 
explained the discretionary criteria for qualifying an 
expert at trial, which does not necessarily depend upon 
formal training: 
  

The qualification of a witness to testify as an 
expert is a matter that rests in the sound 
discretion of the trial court, and the court's 
determination should not be disturbed on appeal 
in the absence of a serious mistake, an error of 
law, or an improvident exercise of discretion ... . 
"The competence of an expert in a particular 
subject may derive from long observation and real 
world experience, and is not dependent upon 
formal training or attainment of an academic 
degree in the subject" ... . People v Dorvilier, 
2014 NY Slip Op 07517, 2nd Dept, 11-5-14 
 

 
Cross-Examination of People's Witness About Her 
Past Status as a Confidential Informant Properly 

Precluded---Status Ended a Year Before and Witness 
Had Legitimate Safety Concerns 

  
The First Department determined the defense was 
properly precluded from cross-examination of one of the 
People's witnesses about her past status as a 
confidential informant: 
  

The witness's service as an informant had 
concluded a year before the instant crime and did 
not involve defendant, the People demonstrated 
that the witness had legitimate safety concerns 
regarding disclosure of her status, and there was 
nothing in the circumstances of the case to raise 
a suspicion that her past informant status 
contributed to her becoming a prosecution 
witness in this case. People v Lopez, 2014 NY 
Slip Op 08117, 1st Dept 11-20-14 
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Criteria for Presentation of Defense Expert Re: the 
Accuracy of Eyewitness Testimony Explained 

(Criteria Not Met Here) 
  

In finding that the defendant's request to present expert 
evidence on the accuracy of eyewitness testimony was 
properly denied, the Second Department explained the 
relevant criteria: 
  

Where a case "turns on the accuracy of 
eyewitness identifications and there is little or no 
corroborating evidence connecting the defendant 
to the crime, it is an abuse of discretion for a trial 
court to exclude expert testimony on the reliability 
of eyewitness identifications if that testimony is (1) 
relevant to the witness's identification of 
defendant, (2) based on principles that are 
generally accepted within the relevant scientific 
community, (3) proffered by a qualified expert and 
(4) on a topic beyond the ken of the average 
juror" ... . Here, however, there was sufficient 
corroborating evidence connecting the defendant 
to the crimes to obviate the need for expert 
testimony * * *.  People v Granger, 2014 NY Slip 
Op 08349, 2nd Dept 11-26-14 

 
  

In a DWI Case, Operation Proved by Circumstantial 
Evidence 

  
[Although Not Summarized Here, the Decision, 

Which Affirmed the Conviction, Includes In Depth 
Discussions of a Juror Selection Issue (Failure to 
Address Bias Was Error but Not Reversible Error 

Even though Peremptory Challenges Exhausted), a 
Juror Qualification Issue (Juror Related to Witness 

Brought to Court's Attention When Witness 
Testified), and Related Ineffective Assistance Issues] 
  
The Third Department determined circumstantial 
evidence the defendant had been driving while 
intoxicated was sufficient.  The defendant went to a 
witness' home seeking assistance after his car ended up 
in a ditch.  [Although not summarized here, the decision, 
which affirmed the conviction, also has in depth 
discussions of errors in juror selection (failure to address 
bias expressed by a juror re: a DWI case where 
peremptory challenges eventually exhausted), the 
criteria for juror disqualification when a juror is related to 
a witness but does not realize it until the witness 
testified, and related ineffective assistance claims.]:  
  

A defendant need not be driving to operate a 
vehicle for purposes of the Vehicle and Traffic 
Law; it is enough if the evidence shows that he or 
she is behind the wheel with the engine running ... 
. The testimony was that when defendant arrived 
on [a witness'] doorstep to request assistance 
with getting the car out of the ditch, he was alone 
and smelled of alcohol. In addition to the 

testimony of [witnesses] describing his efforts, 
defendant acknowledged that he was behind the 
wheel of the car, and that the car was running 
with the wheels spinning as he attempted to drive 
the car out of the ditch. These factors are 
sufficient to establish that defendant was 
operating a motor vehicle on a public highway ... 
. People v Colburn, 2014 NY Slip Op 08875, 3rd 
Dept 12-18-14 

  

  
CRIMINAL LAW/EVIDENCE/RIGHT OF 

CONFRONTATION 
  

Admission Into Evidence of Nontestifying 
Codefendant's Grand Jury Testimony Violated 

Defendant's Sixth Amendment  
Right of Confrontation 

  
The First Department reversed defendant's conviction, 
finding that the admission into evidence of the 
codefendant's grand jury testimony violated the rule 
announced in Bruton v US, 391 US 123: 
  

Under Bruton v United States, "a defendant is 
deprived of his Sixth Amendment right of 
confrontation when the facially incriminating 
confession of a nontestifying codefendant is 
introduced at their joint trial, even if the jury is 
instructed to consider the confession only against 
the codefendant" ... . Since the rule only applies 
where the codefendant's statement was 
"incriminating on its face, and [not where it] 
became so only when linked with evidence 
introduced later at trial" ..., the question before us 
is whether the codefendant's grand jury testimony 
was facially incriminating as to defendant, rather 
than incriminating only when linked to other 
evidence. * * * 
  
Although the codefendant's grand jury testimony 
was intended as an innocent explanation of the 
events surrounding the alleged robbery, and 
admitted no wrongdoing, nevertheless it was 
"facially incriminating" as to defendant within the 
meaning of Bruton. 

  
The codefendant's narrative placed defendant 
with the codefendant throughout the relevant 
events and, specifically referring to defendant 
approximately 40 times, described defendant's 
conduct. Among other things, the statement 
recounted that, after defendant's return to the 
codefendant's car following an absence to "get 
food," the alleged robbery victim (an undercover 
officer) appeared at the car window, asked where 
the "stuff" was, and dropped prerecorded buy 
money (the property allegedly stolen in the 
charged robbery) into the car. This narrative 
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suffices to create an inference that defendant, 
while outside the codefendant's vehicle, had 
purported to set up a deal for a sale of contraband 
that was to culminate in the vehicle, but did not 
fulfill the deal once he entered the 
vehicle.  People v Johnson, 2014 NY Slip Op 
08765, 1st Dept 12-16-14 

  

CRIMINAL LAW/EVIDENCE/RIGHT OF 
CONFRONTATION/APPEALS 

  
Out-of-Court Statement Leading to Discovery of the 

Weapon Did Not Violate Defendant's Right of 
Confrontation Because There Was No "Direct 

Implication" the Statement Involved the Defendant's 
Possession of the Weapon 

  
The Second Department determined that the right of 
confrontation issue was preserved for appeal because, 
although not raised directly, the issue was specifically 
determined by Supreme Court.  The court further 
determined that the testimony which alluded to an out-of-
court statement leading to the discovery of a blood-
covered knife did not violate defendant's right of 
confrontation: 
  

Contrary to the People's contention, the 
Confrontation Clause (see US Const, 6th amend) 
issue is preserved for appellate review. While the 
issue was not "plainly present[ed]" to the 
Supreme Court ..., the court's ruling on the 
defendant's objection demonstrates that the court 
specifically considered and resolved this issue ... . 

  
The defendant's constitutional right to be 
confronted with the witnesses against him 
prohibits the "admission of testimonial statements 
of a witness who did not appear at trial unless he 
[or she] was unavailable to testify and the 
defendant ha[s] had a prior opportunity for cross-
examination" ... . Here, however, Sergeant 
Tribble's testimony and the subsequent testimony 
relating to the discovery of the weapon did not 
violate the Confrontation Clause, since there was 
no direct implication that the nontestifying witness 
told the police that the defendant possessed the 
knife, disposed of it, or tried to conceal it ... 
. People v Richberg, 2014 NY Slip Op 08863, 
2nd Dept 12-17-14 
  
 
 
 
 
 
 
 
 

CRIMINAL LAW/FAMILY LAW/JUVENILE 
DELINQUENCY 

  
The Arresting Officer's Stepping in Front of the 

Appellant As the Appellant Walked Away Was Not a 
Seizure But Rather Was a Continuation of the 

Officer's Common-Law Right to Inquire 
  
The Second Department determined the police officer 
who followed appellant as appellant walked away from 
him and then stepped in front of appellant acted 
properly.  Suppression of the handgun seized from 
appellant after a pat down search, therefore, was not 
required. The arresting officer responded to a call 
describing a disturbance at a restaurant.  The officer saw 
the appellant leave the restaurant and noticed a bulge in 
appellant's jacket pocket.  The officer then began 
following the appellant and eventually caught up to him 
(and stepped in front of him).  The court found that the 
officer's stepping in front of the appellant was not a 
seizure, but rather was a continuation of the officer's 
common-law right to inquire: 
  

Contrary to the appellant's contention, the totality 
of the circumstances gave the officers a founded 
suspicion that criminal activity was afoot, which 
gave rise to the officers' common-law right to 
inquire ... . While the appellant is correct that, 
initially, he had a constitutional right " to be let 
alone' and to refuse to respond to police inquiry" 
..., under the circumstances presented here, the 
arresting officer's conduct in following and 
stepping in front of the appellant in an attempt to 
engage him was a continuation of the officer's 
own common-law right to inquire, not a seizure ... 
. Hence, the conduct of the arresting officer in this 
regard was not improper. 
  
Moreover, although the appellant continued to 
walk away from the arresting officer, the arresting 
officer kept pace with him, and ultimately 
approached him until they were only an arm's 
length away from each other. As such, it was 
proper for the officer to request that the appellant 
make his hands visible as a reasonable 
precautionary measure ... . Additionally, from this 
close proximity, the officer observed what 
appeared to be the outline of a firearm in the 
appellant's right jacket pocket, which appeared to 
be pointed at the officer, placing him in fear for his 
safety. The officer thus properly conducted a 
limited pat-down search to determine if the bulge 
was a weapon ... . Matter of Shariff H, 2014 NY 
Slip Op 08435, 2nd Dept 12-3-14 
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Gun Found In Juvenile's Shoe (After Juvenile Was 
Told to Remove His Shoes) Should Have Been 

Suppressed---Juvenile Could Not Be Arrested and 
Detained for a Violation (Disorderly Conduct Is Not a 

Crime) and Nothing More than a Frisk Is Justified 
During a Temporary Detention Pending the Arrival of 

a Juvenile's Parents 
  
The Second Department, over a two-justice dissent, 
determined that the search of the 15-year-old appellant 
(Jamal) was illegal and the gun found in appellant's shoe 
should have been suppressed.  The appellant, who had 
already been searched twice, was being wrongfully 
detained on a disorderly conduct charge (a violation, not 
a crime) at the time he was told to take off his shoes: 
  

CPL 140.10 permits a police officer to arrest a 
person for any "offense" that is committed in the 
officer's presence. The term "offense" is broadly 
defined to include conduct for which a sentence to 
a term of imprisonment or a fine is provided by 
state or local law (see Penal Law § 10.00 [1]). 
Family Court Act § 305.2(2), however, provides 
that "[a]n officer may take a child under the age of 
sixteen into custody without a warrant in cases in 
which he [or she] may arrest a person for a crime 
. . . ." The term "crime" includes only 
misdemeanors and felonies, not violations (see 
Penal Law § 10.00[6]). Accordingly, a search may 
be conducted where a juvenile is taken into 
custody for conduct which, if committed by an 
adult, would constitute a crime ... . As disorderly 
conduct is not a crime, Family Court Act § 
305.2(2) prohibited Jamal's warrantless arrest for 
that offense ... . Based on this record, it is clear 
that upon learning that Jamal was a juvenile the 
police nonetheless kept him under arrest with no 
statutory authority for doing so. * * * 
  
...[W]hen Jamal was being held pending his 
parents' arrival, he was under temporary 
detention as opposed to arrest. "A temporary 
detention justifies only a frisk, not a full-fledged 
search" ... . The removal of Jamal's shoes was far 
more intrusive than a frisk or a patdown ... . We 
find no merit to the presentment agency's 
argument that safety required the removal of 
Jamal's shoes. "The touchstone of the Fourth 
Amendment is reasonableness . . ." ... . 
Considerations of safety provide no justification in 
this case where Jamal was continuously in police 
custody and had been searched twice before 
being directed to remove his shoes. It is of no 
moment that Jamal was directed to remove his 
shoes pursuant to an alleged standard procedure. 
"[A]n unreasonable search is not somehow 
rendered reasonable, and therefore 
constitutionally permissible, by the mere fact that 
a departmental procedure was followed" ... . The 
standard of reasonableness still applies ... . We 

recognize that in appropriate cases law 
enforcement officers are authorized to employ 
reasonable measures to guard against detainees' 
self-infliction of harm. Such reasonable measures 
may include the removal of belts and shoelaces ... 
. Nonetheless, the removal of Jamal's shoes 
cannot be justified as a protective measure 
where, as noted above, he had been twice 
searched by police officers who had no reason to 
expect that he had "anything on him" or otherwise 
posed a danger. Matter of Jamal S, 2014 NY 
Slip Op 08470, 1st Dept 12-4-14 
  
 

Appellant's Running From Area Where Gunshots 
Were Heard and a Visible Bulge Under Appellant's 

Clothing Provided Police With Reasonable 
Suspicion to Justify Stopping Appellant 

  
The Second Department, over a partial dissent, 
determined that seeing the appellant running shortly 
after hearing gunshots, and seeing a bulge under 
appellant's clothing, provided the police with reasonable 
suspicion sufficient to justify stopping the appellant.  The 
suppression of the weapon thrown down by the 
appellant, therefore, was not required: 
  

Appellate courts have held under the same or 
similar factual circumstances that the police have 
reasonable suspicion to pursue an individual 
observed with a bulge at the waistband while in 
geographic and temporal proximity of gunshots, 
who then flees from the police ... . The Court of 
Appeals has recognized that reasonable 
suspicion, and not probable cause, is the 
applicable standard in assessing a police stop or 
detention and that, in determining whether 
reasonable suspicion exists, a defendant's flight 
may be considered ... . 

  
Here, because the pursuit of the appellant was 
justified, the gun he discarded during the pursuit 
was not subject to suppression as a result of any 
unlawful police conduct ... . Matter of Ya-Sin S, 
2014 NY Slip Op 07672, 2nd Dept 11-12-14 

 

  
Robbery Petition Jurisdictionally Defective---No 
Nonhearsay Identification of Respondent As the 

Perpetrator 
  
The Third Department determined the petition charging 
respondent with the equivalent of robbery in the second 
degree and petit larceny was jurisdictionally defective 
and must be dismissed, even though respondent 
admitted to the charged acts and did not seek dismissal 
of the petition.  Although the petition was supplemented 
by a video showing the person alleged to have 
committed the robbery and a letter identifying the 
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respondent as that person, the letter was unsworn and 
unsigned: 
  

A juvenile delinquency petition must contain "a 
plain and concise factual statement in each count 
which, without allegations of an evidentiary 
nature, asserts facts supporting every element of 
the crime charged and the respondent's 
commission thereof" (Family Ct Act § 311.1 [3] 
[h]...). "A juvenile delinquency petition that fails to 
contain non-hearsay allegations . . . establish[ing] 
. . . every element of each crime charged and the 
respondent's commission thereof is both legally 
insufficient and jurisdictionally defective" ... . 
Finally, notwithstanding respondent's admission 
to the charged acts in Family Court and his failure 
to seek the dismissal of the petition, his assertion 
that the petition is facially insufficient can be 
considered for the first time on appeal as such 
claim regards a nonwaiveable jurisdictional defect 
... .  
  
Although the statements in the victim's deposition 
constitute nonhearsay allegations establishing 
that property was forcibly stolen from him, the 
deposition does not establish that respondent was 
the individual who committed such acts. Nor do 
the video image and ... letter identifying 
respondent as the individual wearing the blue 
jacket depicted therein cure the evidentiary 
deficiencies that render the petition invalid. In 
particular, the video image shows, among other 
things, a male wearing a blue jacket with a white-
striped sleeve that matches the description 
provided in the victim's report; however, the 
image itself does nothing to connect respondent 
to the robbery. Moreover, as [the] letter to the 
investigating police officer identifying respondent 
as the person wearing a blue jacket with white 
stripes on the sleeve was unsigned and unsworn, 
it does not constitute a nonhearsay identification 
of respondent as the person who committed the 
charged acts, thereby rendering the petition 
facially invalid ... . Matter of Jayquan Vv, 2014 
NY Slip Op 09086, 3rd Dept 12-31-14 

 
 
 
 
 
 
 
 
 
 

CRIMINAL LAW/FAMILY LAW/JUVENILE 
DELINQUENCY/STATUTORY 

INTERPRETATION 
  

Grand Larceny 4th and Criminal Possession of 
Stolen Property 4th, as Those Statutes Relate to 

Credit/Debit Cards, Require the Theft and 
Possession of the Physical Card Itself, Not Merely 

the Unauthorized Use of the Credit/Debit Card 
Number---Other Offenses in the Penal Law 

Criminalize the Unauthorized Use of Credit/Debit 
Card Numbers 

  
The Second Department, in a full-fledged opinion by 
Justice Balkin, determined that the crimes of grand 
larceny (4th degree) and criminal possession of stolen 
property (4th degree), as they relate to credit/debit 
cards, require the theft and possession of the physical 
card, not simply the use of the card number to make a 
purchase.  [The First Department recently reached the 
opposite conclusion.]  Here the juvenile (Luis) used his 
grandfather's debit card number to purchase 
sneakers.  The Second Department noted that there are 
provisions of the penal law which criminalize the 
unauthorized use of credit/debit card numbers (without 
physical possession of the card), but those crimes were 
not charged here: 
  

...[G]iven the text of the provisions at issue, the 
context of the law and its development over the 
years, we agree with Luis and the Presentment 
Agency that "debit card" as used in Penal Law §§ 
155.30(4) and 165.45(2) means the physical card, 
not the intangible account information associated 
with it. We also agree that, at bottom, this case 
involves errors made when the petition was 
drafted. Luis's acts undoubtedly violated 
provisions of the Penal Law, but not the 
provisions charged in the petition. 
  
A person who appropriates account information is 
not immune from punishment. The legislature has 
enacted laws to protect account information, in 
addition to the laws relating to the cards 
themselves. Specifically, in chapter 619 of the 
Laws of 2002, the legislature amended or added 
sections to various statutes in order to address 
the problem of people who engage in identity theft 
or use other people's personal information without 
authorization. That legislation added the crimes of 
identity theft in the third, second, and first degrees 
(Penal Law §§ 190.78, 190.79, and 190.80), as 
well as unlawful possession of personal 
identification information in the third, second, and 
first degrees (Penal Law §§ 190.81, 190.82, and 
190.83). Later, the legislature added "aggravated 
identity theft" (Penal Law § 190.80-a; see L 2008, 
ch 226, § 2). These provisions, similar to the 
provisions at issue in this case, make the criminal 
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possession of account information a completed 
crime; no proof is required that the information 
was actually used. 
  
One of the crimes added in 2002, unlawful 
possession of personal identification information 
in the third degree (Penal Law § 190.81), directly 
proscribes what Luis did in this case when he 
used his grandfather's debit card number, without 
permission, to buy sneakers * * *: 

  
Thus, just as the legislature added credit cards to 
the penal provisions of the law when the use of 
credit cards became widespread, and added debit 
cards when the use of debit cards became 
widespread, it also added provisions related to 
the unauthorized possession of the intangible 
account information when technology demanded. 
  
We also note that crimes relating to the theft or 
possession of cards or account information are 
distinct from the crimes committed when the 
cards or account information are subsequently 
misused; the subsequent misuse is an additional 
crime, distinct from the taking of the card or the 
obtaining of the numbers ... . Matter of Luis C, 
2014 NY Slip Op 08428, 2nd Dept 12-3-14 
 
 

CRIMINAL LAW/MISTRIAL/DOUBLE 
JEOPARDY/CONSTITUTIONAL 
LAW/ARTICLE 78/PROHIBITION 

  
Mistrial Declaration Over Defendant's Objection Was 

"Manifestly Necessary"---Double Jeopardy 
Prohibition Not Triggered 

  
The Second Department determined the trial judge had 
no choice but to declare a mistrial when defense counsel 
could not proceed because of a conflict and new counsel 
needed a two-month adjournment.  Because the mistrial, 
granted over defendant's objection, was "manifestly 
necessary" the double jeopardy prohibition of a second 
trial was not triggered: 
  

The double jeopardy clauses of the New York 
State and United States Constitutions protect an 
accused from multiple prosecutions for the same 
offense . "In a jury trial, once the jury is 
empaneled and sworn, jeopardy attaches, and the 
defendant has a valued right to have his trial 
completed by a particular tribunal'" ... . 

  
When a mistrial is granted over the defendant's 
objection or without the defendant's consent, a 
retrial is precluded unless " there was manifest 
necessity for the mistrial or the ends of public 
justice would be defeated'" ... . "Manifest 
necessity" means a " high degree of necessity'" 

based on reasons that are " actual and 
substantial'" ... . Moreover, before declaring a 
mistrial, a court must explore all appropriate 
alternatives and must provide a sufficient basis in 
the record for resorting to this "drastic measure" 
...  . Matter of Roey v Lopresto, 2014 NY Slip 
Op 08340, 2nd Dept 11-26-14 
 
 

CRIMINAL LAW/PISTOL 
PERMITS/STATUTORY INTERPRETATION 

  
Denial of Pistol Permit Application Was Based Upon 

a Misinterpretation of Penal Law 400.00 
  
The Third Department determined County Court had 
based its denial of petitioner's pistol permit application 
upon a misreading of Penal Law 400.00.  County Court 
interpreted the statute to mean that the prior revocation 
of a pistol permit for any reason rendered the petitioner 
ineligible.  However, the statute should have been 
interpreted to refer only to prior revocations pursuant to 
Criminal Procedure Law 530.14 and Family Court Act 
842-a: 
  

Respondent denied petitioner's pistol permit 
application based upon Penal Law § 400.00 (1) 
(k) (formerly Penal Law § 400.00 [1] [e]), finding 
that petitioner was ineligible for a pistol permit 
because of the prior revocation of his permit. 
Penal Law § 400.00 (1) (k) provides that no 
permit may be issued to an individual "who has [] 
had a license revoked or who is [] under a 
suspension or ineligibility order issued pursuant to 
the provisions of [CPL] 530.14 . . . or [Family Ct 
Act § 842-a]." Respondent interpreted this statute 
as two separate clauses and automatically barred 
petitioner from being issued a permit because his 
license had previously been revoked, despite the 
fact that the revocation was unrelated to either 
CPL 530.14 or Family Ct Act § 842-a. 

  
We agree with petitioner that this was erroneous, 
as our reading of the statute indicates that the bar 
to issuance of a pistol permit "applies only in 
conjunction with the application of the Criminal 
Procedure Law and Family Court Act sections 
cited therein, which deal with orders of protection, 
and provides that a person who has previously 
had a firearms license revoked pursuant to those 
sections is ineligible to hold such a license"... .  * * 
* 

  
Although the revocation of petitioner's pistol 
permit and the reasons therefor unquestionably 
could have some bearing on whether there is 
"good cause" to deny his current application 
(Penal Law § 400.00 [1] [n]), respondent's denial 
of the application was based, not on a finding of 
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"good cause" but, rather, upon respondent's 
misinterpretation of Penal Law § 400 (1) 
(k). Matter of Gerard v Koweek, 2014 NY Slip 
Op 08084, 3rd Dept 11-20-14 
 

CRIMINAL LAW/SORA 
  

SORA Court Must Designate a "Sexually Violent 
Offender" a Level One Sex Offender 

  
The First Department, in a full-fledged opinion by Justice 
Andrias, over a dissent, determined that the SORA court 
does not have the discretion to designate a "sexually 
violent offender" as anything other than a Level One sex 
offender.  Here the defendant was convicted of sexual 
battery in North Carolina.  The North Carolina offense 
was found to be the equivalent of New York's Sexual 
Abuse in the First Degree, a "sexually violent offense" 
under Correction Law 168-a (3) (a): 
  

"While [the] Court is directed to apply SORA's 
Risk Assessment Guidelines . . ., the statutory 
definition of sexually violent offender, namely, a 
sex offender convicted of one of several 
enumerated sexually violent offenses, does not 
allow for a discretionary determination" ... . Thus, 
although the "level suggested by the RAI [risk 
assessment instrument] is merely presumptive 
and a SORA court possesses the discretion to 
impose a lower or higher risk level if it concludes 
that the factors in the RAI do not result in an 
appropriate designation" ..., the Court of Appeals 
has observed that "since 2002, SORA has 
compelled a defendant convicted of a sexually 
violent offense' to register at least annually for life 
(Correction Law § 168-h [2]; see Correction Law § 
168-a [3][a][7]; [b]; L 2002, ch 11, § 13). People v 
Bullock, 2014 NY Slip Op 08265, 1st Dept 11-
25-14 
 
 

DISCIPLINARY HEARINGS (INMATES) 
  

Failure to Provide Meaningful Employee Assistance 
in Preparing for the Hearing Was a Constitutional, 

Not Merely Regulatory, Violation Requiring 
Expungement---Criteria Discussed in Some Depth 

  
The Third Department determined the failure to provide 
the inmate with meaningful assistance leading up to his 
hearing required the annulment of the 
determination.  The court further determination that the 
failure was of constitutional, not merely regulatory, 
dimensions requiring expungement.  The issues were 
discussed in unusual depth: 
  

...[P]etitioner was not provided meaningful 
employee assistance and that he was prejudiced 
thereby. Departmental regulations require that an 

inmate who is confined pending a 
superintendent's hearing is to be provided an 
assistant (see 7 NYCRR 251-4.1 [d]; 254.4). The 
assistant's role is to, among other things, 
"interview witnesses and to report the results of 
his [or her] efforts to the inmate" (7 NYCRR 251-
4.2). The record reflects that petitioner's girlfriend 
and the other individual involved provided signed 
written statements to correction officials and State 
Police investigators implicating petitioner. 
Although petitioner requested that his assistant 
interview the two women to ascertain whether 
their statements were truthful and voluntary and 
provided his assistant with a list of questions to 
ask them, the record reveals that no interview 
took place and the Hearing Officer made no 
attempt to remedy the deficiency when petitioner 
raised the issue at the disciplinary hearing. Thus, 
the determination must be annulled. 

  
Petitioner further asserts that the determination 
should be expunged, while respondent argues 
that the matter should be remitted for a new 
hearing because this was a regulatory, not 
constitutional, violation. Notably, the "right to 
assistance is a right of constitutional dimension" 
... and the failure to provide assistance is a 
violation of 7 NYCRR 251-4.2. In this regard, our 
precedent is not entirely consistent, nor have we 
clearly articulated the appropriate factors relevant 
to whether expungement, rather than remittal, is 
warranted when a petitioner has been denied 
meaningful employee assistance ... . We have, 
however, held that constitutional violations related 
to a Hearing Officer's failure to investigate a 
witness's refusal to testify or the outright denial of 
the right to call a witness results in expungement 
..., while regulatory violations of such right do not 
... . 

  
In the case before us, petitioner's employee 
assistant took no steps whatsoever to interview 
the requested witnesses and ask the questions 
posed by petitioner, and this failure clearly 
prejudiced petitioner by impeding his ability to 
assert a defense to the charges. In our view, 
where, as here, the denial of meaningful 
employee assistance is absolute and without 
reasonable explanation, and the Hearing Officer 
does not attempt to remedy the deficiencies, such 
denial is comparable to those instances in which 
we have found a constitutional violation relative to 
the outright denial of a witness or the failure to 
ascertain the basis of a witness's refusal to testify. 
Thus, under these circumstances, we find the 
denial of meaningful employee assistance to be a 
constitutional violation requiring expungement of 
all references to the matter from petitioner's 
record. Matter of Rivera v Prack, 2014 NY Slip 
Op 08297, 3rd Dept 11-26-14 
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"Possession of Unauthorized Medication" Charge 
Could Not Stand---Chain of Custody of the Pills Not 

Demonstrated 
  
The Third Department determined the inmate's 
"possession of unauthorized medication" charge could 
not stand because the chain of custody of the pills was 
not demonstrated: 
  

The procedure to be followed when a suspected 
contraband drug is found dictates that correction 
officials prepare "a request for test of suspected 
contraband drugs" and that "[e]ach person 
handling the suspected substance shall make an 
appropriate notation on the form to document . . . 
the chain of custody of the substance until it is 
identified" (7 NYCRR 1010.4 [b]). Petitioner 
sought a copy of the request form with proof of 
chain of custody and, indeed, sought to have the 
charges against her dismissed because that 
document had not been provided to her. Despite 
her complaints, the Hearing Officer made no effort 
to obtain either the request form or any other 
proof to establish the chain of custody... . Matter 
of Sanabria v Annucci, 2014 NY Slip Op 08893, 
3rd Dept 12-18-14 
 
 

EDUCATION/SCHOOL LAW/EMPLOYMENT 
LAW/ADMINSTRATIVE LAW 

  
Teacher Who Was Encouraged by the 

Superintendent to Resign Her Tenured Teaching 
Position to Take A Library-Position Which Was 

Subsequently Eliminated Did Not Thereby 
Voluntarily Waive Her Seniority Rights---She Was 

Entitled to Reinstatement In Her Tenured Teaching 
Position With Back Pay 

  
The Third Department determined that a teacher 
(petitioner) who, at the request of the school 
superintendent resigned her teaching position to take a 
library media specialist (LMS) position, did not waive her 
seniority rights.  After the LMS position was eliminated 
and petitioner was terminated, petitioner brought an 
Article 78 proceeding to reinstate her as a tenured 
teacher. Supreme Court granted the petition and the 
Third Department affirmed: 
  

Respondents maintain that Supreme Court erred 
in finding that the termination of petitioner's 
employment was arbitrary and capricious and 
irrational, inasmuch as petitioner freely waived 
her seniority rights when she resigned from her 
position as an English teacher. Although an 
employee may waive his or her seniority rights by 
resigning or retiring, "such a relinquishment must 

be knowing and voluntary" ... . An effective waiver 
of such rights must be free from any indicia of 
duress or coercion ... . 

  
The record demonstrates that, when petitioner 
was encouraged by the interim Superintendent to 
take the LMS position, she expressed her 
reluctance to leave her position as an English 
teacher and asked if she could take a leave of 
absence rather than resign. The interim 
Superintendent indicated that a leave of absence 
would not suffice and that petitioner's resignation 
was required. After tendering her letter of 
resignation, which the Board accepted a month 
after appointing her to the LMS position, petitioner 
received a longevity pay increase, continued to 
accrue sick and personal leave time that had 
carried over from her English teaching position 
and also received a severance payment from the 
District that would not have been made if 
petitioner had voluntarily severed her 
employment. Notably, when petitioner moved into 
the LMS position, she assumed such position 
without any interruption in service ... . Where, as 
here, an employee does not take the necessary 
"affirmative steps to terminate all aspects of his or 
her employment by a school district," no waiver of 
seniority and tenure rights will be found ... . 
Accordingly, as the Commissioner's dismissal of 
petitioner's appeal was arbitrary and capricious 
and lacking a rational basis, Supreme Court's 
judgment annulling that determination shall 
remain undisturbed ... . Matter of Kwasnik v 
King, 2014 NY Slip Op 08697, 3rd Dept 12-11-
14 
 
 

EMINENT DOMAIN 
  

Measure of Damages for Taken Land Explained 
  
In affirming Supreme Court's acceptance of claimant's 
appraisal of the land taken for public use, the Second 
Department explained the analytical criteria: 
  

When private property is taken for public use, the 
condemning authority must "compensate the 
owner so that [the owner] may be put in the same 
relative position, insofar as this is possible, as if 
the taking had not occurred'" ... . "The measure of 
damages must reflect the fair market value of the 
property in its highest and best use on the date of 
the taking, regardless of whether the property is 
being put to such use at the time" ... . A property's 
market value is defined as " the amount which 
one desiring but not compelled to purchase will 
pay under ordinary conditions to a seller who 
desires but is not compelled to sell'" ... . 
Moreover, "[i]t is necessary to show that there is a 
reasonable possibility that the property's highest 
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and best asserted use could or would have been 
made within the reasonably near future, and a 
use which is no more than a speculative or 
hypothetical arrangement may not be accepted as 
the basis for an award" ...  Matter of 
Metropolitan Transp Auth, 2014 NY Slip Op 
08027, 2nd Dept 11-19-14 

  
  

EMINENT DOMAIN/REGULATORY 
TAKING/ENVIRONMENTAL LAW 

  
Regulation of Use of Vacant Wetlands Constituted a 

Regulatory Taking---Analytical Criteria Explained 
  
The Second Department determined that the regulations 
imposed on vacant wetlands constituted a regulatory 
taking of the land and affirmed Supreme Court's 
evaluation of the taking.  The court included an in-depth 
discussion of the analytical criteria: 
  

In a condemnation proceeding, a property 
restricted by wetlands regulations is valued 
pursuant to the restrictions imposed by the 
wetlands regulations at the time of the taking, 
unless the claimant can demonstrate a 
reasonable probability that "a higher or more 
productive use of the property would have been 
available by reason of a legislative rezoning or a 
judicial declaration of invalidity of the use 
restriction" ... . "A landowner who claims that land 
regulation has effected a taking of his [or her] 
property bears the heavy burden of overcoming 
the presumption of constitutionality that attaches 
to the regulation and of proving every element of 
his [or her] claim beyond a reasonable doubt" ... . 

  
Generally, while property may be regulated to a 
certain extent, if regulation goes too far, it will be 
recognized as a taking ... . Analysis of whether 
nonpossessory governmental regulation of 
property has gone so far as to constitute a taking 
involves factual inquires in which three factors of 
particular significance have been identified: (1) 
"[t]he economic impact of the regulation on the 
claimant"; (2) "the extent to which the regulation 
has interfered with distinct investment-backed 
expectations"; and (3) "the character of the 
governmental action" ... .  
  
As to the first factor, "the property owner must 
show by dollars and cents' evidence that under no 
use permitted by the regulation under attack 
would the properties be capable of producing a 
reasonable return; the economic value, or all but 
a bare residue of the economic value, of the 
parcels must have been destroyed by the 
regulations at issue" ... . Accordingly, standing 
alone, a serious and significant diminution of 

property value will typically not be deemed to 
constitute a regulatory taking ... . * * * 
  
Although the claimants admit that, at trial, they did 
not set forth any evidence with respect to the 
second factor ..., under the circumstances 
presented here, such an omission is not fatal to 
their claim, especially upon consideration of the 
third factor. Under the third factor, generally, a 
property owner "must establish that the regulation 
attacked so restricts his [or her] property that he 
[or she] is precluded from using it for any purpose 
for which it is reasonably adapted" ... . Matter of 
New Cr Bluebelt, Phase 4, 2014 NY Slip OP 
08029, 2nd Dept 11-19-14 
 
 

EMPLOYMENT LAW/HUMAN RIGHTS 
LAW/EXECUTIVE LAW/DISABILITIES 

  
Employer Not Required to Accommodate Employee 

with Epilepsy with Permanent Light-Duty 
Assignment 

  
The Fourth Department determined petitioner's 
employer, the Erie County Sheriff's Office (ECSO), was 
not required to accommodate the petitioner, who has 
epilepsy, with permanent light duty employment: 
  

"Pursuant to Executive Law § 296 (3) (b), 
employers are required to make reasonable 
accommodations to disabled employees, provided 
that the accommodations do not impose an undue 
hardship on the employer. A reasonable 
accommodation is defined in relevant part as an 
action that permits an employee with a disability 
to perform his or her job activities in a reasonable 
manner" (... see § 292 [21-e]). "In reviewing the 
determination of SDHR's Commissioner, this 
Court may not substitute its judgment for that of 
the Commissioner . . . , and we must confirm the 
determination so long as it is based on substantial 
evidence' " ... .  
  
Petitioner, a deputy sheriff assigned to the 
position of "inmate escort" at ECSO's correctional 
facility, does not dispute that her epilepsy does 
not permit her to be assigned to duties involving 
direct inmate contact, i.e., duties that require 
uninterrupted vigilance and emergency response 
capability ... . Thus, petitioner also does not 
dispute that she cannot perform the essential 
functions of an "inmate escort" without presenting 
a direct threat to her own safety and others in the 
workplace (see 42 USC § 12113 [b]...). In order to 
accommodate her disability, however, petitioner 
ultimately requested assignment to a light-duty 
position. It is well settled that an employer is 
neither required to create a new light-duty position 
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to accommodate a disability (see 9 NYCRR 
466.11 [f] [6]...), nor to assign an employee with 
more than a temporary disability to a position in a 
light-duty program designed to accommodate only 
temporary disabilities ... . The fact that an 
employer has been lax in enforcing the temporary 
nature of its light-duty policy does not convert the 
policy into a permanent one ... . Although ECSO 
maintained a "light-duty" program (Policy # 03-01-
07, Light Duty Assignments), the purpose of that 
program is to assist employees with temporary 
disabilities by modifying work assignments and 
duties or arranging for a temporary transfer to a 
"Transitional Duty Assignment (TDA)" until the 
employee is medically released to resume regular 
duties. The express intent of ECSO's "policy is 
not to create a permanent Transitional Duty 
Assignment, nor is [the policy] to be used in cases 
where an employee cannot perform the essential 
functions of a job with reasonable 
accommodation." Petitioner's epilepsy seizure 
disorder was described by her own treating 
physician as "long-term." Thus, we conclude that 
there is no basis to disturb SDHR's (State Division 
of Human Rights') determination that petitioner's 
disability was of a permanent nature and that 
ECSO had no permanent light-duty police 
assignments available. Matter of Coles v New 
York State Div of Human Rights, 2014 NY Slip 
Op 07788, 4th Dept 11-14-14 
  
Similar issue and result in Matter of County of 
Erie v New York State Div of Human Rights, 
2014 NY Slip Op 07829, 4th Dept 11-14-14 
 
 

ENVIRONMENTAL LAW/ADMINISTRATIVE 
LAW/ARTICLE 78/MUNICIPAL 

LAW/RIPENESS FOR COURT REVIEW 
  

Issuance of a Positive Declaration that the 
Requested Rezoning May Have a Significant Impact 

on the Environment and the Requirement that a Draft 
Environmental Impact Statement Be Drawn Up, 
Under the Facts, Did Not Constitute an "Injury" 

Sufficient to Make the Matter Ripe for Court Review--
-All the Relevant Factors Discussed in Depth 

  
The Second Department, in a full-fledged opinion by 
Justice Dickerson, determined that the town board's 
issuance of a positive declaration pursuant to the State 
Environmental Quality Review Act (SEQRA) (finding the 
proposed rezoning to heavy industrial may have a 
significant effect on the environment) and the 
requirement that the petitioner (landowner) prepare and 
circulate a draft environmental impact statement (DEIS), 
under all the facts, did not constitute an "injury" sufficient 
to make the matter ripe for judicial review.  Much of the 
opinion was devoted to distinguishing Matter of Gordon v 

Rush, 100 NY2d 236, where the Court of Appeals 
determined, under the facts, the positive SEQRA 
declaration and the DEIS requirement constituted an 
"injury" sufficient to make the case ripe for court review 
without further proceedings.  The Second Department 
determined that facts here did not warrant the relief 
granted in the Rush case: 
  

"Ripeness is a justiciability doctrine designed to 
prevent the courts, through avoidance of 
premature adjudication, from entangling 
themselves in abstract disagreements over 
administrative policies, and also to protect the 
agencies from judicial interference until an 
administrative decision has been formalized and 
its effects felt in a concrete way by the 
challenging parties'" ... . "To determine whether a 
matter is ripe for judicial review, it is necessary 
first to determine whether the issues tendered are 
appropriate for judicial resolution, and second to 
assess the hardship to the parties if judicial relief 
is denied" ... . 
  
A court considering review of an agency 
determination "must determine whether an 
agency has arrived at a definitive position on the 
issue that inflicts an actual concrete injury and 
whether the resolution of the dispute requires any 
fact-finding, for [e]ven if an administrative action is 
final, however, it will still be "inappropriate" for 
judicial review and, hence, unripe, if the 
determination of the legal controversy involves 
the resolution of factual issues'" ... . "The position 
taken by an agency is not definitive and the injury 
is not actual or concrete if the injury purportedly 
inflicted by the agency could be prevented, 
significantly ameliorated, or rendered moot by 
further administrative action or by steps available 
to the complaining party" ... . * * * 
  
"An action taken by an agency pursuant to 
SEQRA may be challenged only when such 
action is final" ... . Traditionally, a "SEQRA 
determination [has] usually [been] considered to 
be a preliminary step in the decision-making 
process and, therefore, . . . not ripe for judicial 
review until the decision-making process has 
been completed" ... . Matter of Ranco Sand & 
Stone Corp v Vecchio, 2014 NY Slip Op 08338, 
2nd Dept 11-26-14 
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ENVIRONMENTAL LAW/ADMINISTRATIVE 
LAW/ARTICLE 78/MUNICIPAL LAW/CIVIL 
PROCEDURE/STATUTE OF LIMITATIONS 

  
Type II Actions (Here Replacement of a Wooden 

Boardwalk With Synthetic Materials) Presumptively 
Do Not Have a Significant Impact on the 

Environment and Do Not Require an Environmental 
Impact Statement 

  
Petitioners brought an Article 78 proceeding against the 
NYC Department of Parks and Recreation (DPR) 
alleging that the plan to replace wooden planks in a 
boardwalk with a concrete/plastic surface violated the 
State Environmental Quality Review Act (SEQRA) and 
the City Environmental Quality Review Rules 
(CEQR).  The Second Department noted the action was 
timely and the DPR's determination the replacement of 
the boardwalk was a Type II action under SEQR and 
CEQR that presumptively did not have a significant 
environmental impact and did not require an 
environmental impact statement: 
  

The DPR failed to meet its burden of 
demonstrating that it made a final and binding 
determination to implement the plan, and that the 
petitioners were provided notice of such a 
determination more than four months before the 
proceeding was commenced (see CPLR 
217[1]...). 
  
... The DPR determined that the proposed 
boardwalk project was for a "replacement, 
rehabilitation or reconstruction of a structure or 
facility, in kind" (6 NYCRR 617.5[c][2]) and, thus, 
was a Type II action under SEQRA and CEQR 
that presumptively did not have a significant 
impact upon the environment, and did not require 
the preparation and circulation of an 
environmental impact statement. The fact that 
different materials were used in the replacement 
construction did not alter the propriety of 
classifying the project as a Type II action, and that 
determination was, thus, not arbitrary and 
capricious, made in violation of lawful procedure, 
affected by an error of law, an abuse of discretion, 
or irrational ... . Once an action is properly 
classified as a Type II action under the 
enumerated provisions of 6 NYCRR 617.5(c), 
which the New York State Department of 
Environmental Conservation has already 
determined to have no significant impact on the 
environment... .Matter of Coney-Brighton 
Boardwalk Alliance v New York City Dept of 
Parks & Recreation, 2014 NY Slip Op 08334, 
2nd Dept 11-26-14 
 
 

ENVIRONMENTAL LAW/STATUTORY 
INTERPRETATION/ADMINISTRATIVE LAW 

  
Indian Point Nuclear Power Plants Exempt from a 
Consistency Review Under New York's Coastal 
Management Program---No State Environmental 

Impact Statements Required---Federal 
Environmental Impact Statements Prepared in the 
1970's Deemed Sufficient to Trigger the Exemption 

Under the Plain Meaning of the Statutory and 
Regulatory Language 

  
The Third Department, in a full-fledged opinion by 
Justice Clark, determined that the petitioners, owners 
and operators of Indian Point nuclear power plants 
seeking renewal of operating licenses, were exempt 
from New York's Coastal Management Program 
(CMP).  The court explained that the plain language of 
the relevant statutes and regulations did not require the 
preparation of environmental impact statements 
pursuant to New York's State Environmental Quality 
Review Act (SEQRA), as the Department of State and 
the lower court had ruled. The fact that environmental 
impact statements had been prepared in the 1970's 
under the federal National Environmental Policy Act 
(NEPA) was deemed sufficient to trigger the exemption: 
  

Petitioners particularly focus upon the second 
exemption in the CMP, which exempts from 
consistency review "those projects for which a 
final [e]nvironmental [i]mpact [s]tatement has 
been prepared prior to the effective date of the 
Department of State [p]art 600 regulations ... ." 19 
NYCRR part 600 took effect in 1982. Indian Point 
2 and Indian Point 3 went into operation prior to 
the State Environmental Quality Review Act (see 
ECL art 8 [hereinafter SEQRA]) taking effect in 
1976 and, as such, environmental impact 
statements were not prepared under SEQRA. 
Final environmental impact statements were 
prepared pursuant to the National Environmental 
Policy Act of 1969 (42 USC § 4321 et seq. 
[hereinafter NEPA]), however, and statements 
were completed for Indian Point 2 and Indian 
Point 3 in 1972 and 1975, respectively. 
Accordingly, applying the plain meaning of the 
language in the CMP, Indian Point 2 and Indian 
Point 3 are exempt from consistency review. 

  
The Department nevertheless held that the 
exemption did not apply to Indian Point 2 and 
Indian Point 3 because their final environmental 
impact statements had not been 
prepared pursuant to SEQRA. There is simply no 
basis in law for injecting such a requirement. The 
Department noted that 19 NYCRR 600.3 (d) is 
cited in the exemption and refers to final 
environmental impact statements prepared under 
the SEQRA regulatory regime, but that regime 
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permits the use of final environmental impact 
statements prepared under NEPA (see 6 NYCRR 
617.2 [n]; 617.15 [a]; Philip Weinberg, Practice 
Commentaries, McKinney's Cons Laws of NY, 
Book 17½, ECL 8-0111). Indeed, SEQRA is 
modeled upon NEPA, and there is no indication 
that the final environmental impact statements 
prepared for Indian Point 2 and Indian Point 3 
would not have complied with SEQRA ... . Matter 
of Entergy Nuclear Operation Inc v New York 
State Dept of State, 2014 NY Slip Op 08702, 
3rd Dept 12-11-14 

  
EVIDENCE/NEGLIGENCE 

  
Statements in Hospital Records Attributable to 

Plaintiff Not Admissible Because Not Germane to 
Treatment or Diagnosis/Plaintiff's Counsel Should 
Not Have Been Allowed to Comment on Defense's 
Failure to Call the Nurse Who Was Going to Testify 

About the Statements---New Trial Ordered 
  
The Second Department determined plaintiff's alleged 
statements about the trip and fall which were referenced 
in hospital records were not admissible because the 
statements were not germane to diagnosis and 
treatment and were not prior inconsistent 
statements.  The defense was therefore prohibited from 
calling the triage nurse who heard the 
statements.  Plaintiff's counsel, however, was 
erroneously allowed to comment on the absence of the 
nurse from the trial (the defense had indicated in its 
opening that she would testify about discrepancies in the 
plaintiff's account of the accident).  A new trial was 
therefore ordered: 
  

Supreme Court providently exercised its 
discretion in precluding the admission into 
evidence of the entries in the injured plaintiff's 
hospital records. The evidence, which purportedly 
constituted statements by the injured plaintiff 
indicating that the accident did not occur on the 
defendants' premises, were not germane to the 
injured plaintiff's diagnosis and treatment ... . 
Further, those statements were either equivocal 
as to how the accident occurred, or consistent 
with the injured plaintiff's testimony at trial ... . 
Accordingly, they were not admissible as prior 
inconsistent statements to impeach her credibility. 
Since those entries were not admissible, the 
testimony of the triage nurse with respect to those 
entries was not admissible. 

  
However, permitting the plaintiffs' counsel to 
comment on the failure to call the triage nurse as 
a witness was error, since the defendants in fact 
produced the witness and were precluded from 
calling her to testify by the trial court. Further, the 
comments by the plaintiffs' counsel in summation 

were not supported by the evidence, and were 
inflammatory and unduly prejudicial, depriving the 
defendants of a fair trial ... . Nelson v Bogopa 
Serv Corp, 2014 NY Slip Op 08612, 2nd Dept 
12-10-14 
 

FAMILY LAW 
  

Gifts from One Spouse to the Other Are Marital 
Property Subject to Equitable Distribution 

  
The Second Department noted that gifts given by one 
spouse to the other are marital property subject to 
equitable distribution: 
  

Gifts given by one spouse to another during a 
marriage are marital property and, thus, are 
subject to equitable distribution ... . Here, the 
defendant testified that, during the marriage, the 
plaintiff gave her a diamond ring valued at 
$16,900. The Supreme Court erred in failing to 
equitably distribute the value of that item. 
Accordingly, the plaintiff is entitled to a credit of 
$8,450 ... . Smithie v Smithie, 2014 NY Slip Op 
07647, 2nd Dept 11-12-14 

  

  
Retroactive Suspension of Child Support Payments 
Based On Interference With Payor's Parental Rights 

Proper 
  
In a lengthy and complex decision which addressed the 
proper allocation of marital and separate property, 
including the application of credits for the contribution of 
separate property to marital assets, the Third 
Department determined that child support payments can 
be suspended retroactively based upon interference with 
the payor's parental relationship.  In a concurring 
decision, two justices expressed their concern that the 
availability of retroactive suspension of child support 
would lead to self-help, i.e., the unilateral suspension of 
payments without a court order.  To avoid that 
circumstance, the concurring justices suggested that 
child support payments be made to an escrow account 
pending a decision on the application to cease the 
payments (as was done in this case).  From the 
concurring decision: 
  

While we agree with the result reached by the 
majority, we are compelled to voice our concerns 
regarding the practical effect of, and policy 
considerations surrounding, the retroactive 
suspension of a noncustodial parent's obligation 
to pay child support. According to the 
longstanding jurisprudence of this Court, in 
certain circumstances, such as here, in which a 
custodial parent interferes with the parental rights 
of the noncustodial parent, a court may suspend 
the noncustodial parent's child support obligation 
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retroactive to the date an application for such 
suspension was made ... . While we interpret the 
relevant statutes as prohibiting the child support 
payor from unilaterally discontinuing his or her 
payments during the pendency of a suspension 
application in the absence of a court order 
permitting such action, we are concerned that our 
previous decisions — and, to a certain extent, the 
majority decision here — which apply a 
suspension of child support retroactively, could 
actually promote such self-help. We, therefore, 
write separately to advocate for clarification 
and/or a modification of our precedent on this 
issue. * * * 
  
...[W]e are of the view that a retroactive 
suspension of child support payments is 
appropriate only where, as here, the child support 
payor has, with court authorization, either paid 
child support into an escrow account or has 
obtained a temporary court order suspending 
payments during the pendency of the suspension 
application. In our opinion, requiring that child 
support payments be made in escrow is 
preferable, as it ensures that the noncustodial 
parent fulfills his or her child support obligations if 
the case is ultimately decided in favor of the 
custodial parent, while also making certain that 
the financial support is readily available for court-
directed withdrawals, if necessary, for the 
custodial parent to meet the needs of the children 
... . If, on the other hand, the noncustodial parent 
prevails, a subsequent suspension of child 
support can truly be retroactive and allow for the 
return of monies paid into the escrow account 
without violating the public policy against 
recoupment and without encouraging the accrual 
of arrears. Whitaker v Case, 2014 NY Slip Op 
07707, 3rd Dept 11-13-14 

  
Unwed Birth Father's Consent for Adoption Properly 

Required 
  
The Second Department affirmed Family Court's ruling 
that the unwed birth father's consent for adoption was 
required: 
  

There is no basis to disturb the Family Court's 
determination that the unwed birth father was a 
person whose consent was required in order for 
the child to be adopted. The Family Court found 
that during the six-month period prior to the 
subject child's placement with the appellants upon 
her birth, the unwed birth father promptly asserted 
his interest in the child, manifested his ability and 
willingness to assume custody of the child, and 
provided financial and moral support to the birth 
mother ... . Matter of Baby Girl N ..., 2014 NY 
Slip Op 08028, 2nd Dept 11-19-14 
  

  
Nonparents Did Not Demonstrate Standing to Bring 

Petition to Adopt 
 
The Second Department determined the nonparents' 
petition to adopt was properly denied: 
 
"As between a parent and a nonparent, the parent has 
the superior right to custody that cannot be denied 
unless the nonparent establishes that the parent has 
relinquished that right due to surrender, abandonment, 
persistent neglect, unfitness, or other like extraordinary 
circumstances" ... . The burden of proof is on the 
nonparent to prove such extraordinary circumstances ... 
. Absent proof of such extraordinary circumstances, an 
inquiry into the best interests of the child is not triggered 
... . Here, the Family Court properly determined that the 
nonparent petitioners, whose petition to adopt the 
subject child was correctly denied ..., failed, in this 
custody proceeding, to allege the existence of 
extraordinary circumstances. Accordingly, the Family 
Court properly granted the father's motion to dismiss 
their custody petition for lack of standing ... . Matter of 
Santiago v Henderson, 2014 NY Slip Op 08033, 2nd 
Dept 11-19-14 
 

Criteria for Termination of Parental Rights on the 
Ground of Mental Illness Explained 

  
In affirming the termination of petitioner's parental rights 
upon the ground of mental illness, the Third Department 
explained the criteria: 
  

To terminate parental rights upon the ground of 
mental illness, the petitioning agency must 
demonstrate, by clear and convincing evidence, 
that the parent is — and for the foreseeable future 
will continue to be — unable to provide proper 
and adequate care for his or her [child] by reason 
of that parent's mental illness. Such a showing, in 
turn, must include testimony from appropriate 
medical witnesses particularizing how the parent's 
mental illness affects his or her present and future 
ability to care for the [child]" ... . Matter of Kaitlyn 
X ..., 2014 NY Slip Op 08272, 3rd Dept 11-26-14 
  

  
Separation and Modification Agreements Did Not 

Comply with the Child Support Standards Act 
  
The Third Department determined the parties' separation 
and modification agreements did not comply with the 
Child Support Standards Act (CSSA).  The court 
explained the flaws: 
  

If an agreement or stipulation entered into 
between the parties "deviates from the basic child 
support obligation, the agreement or stipulation 
must specify the amount that such basic child 
support obligation would have been and the 
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reason or reasons that such agreement or 
stipulation does not provide for payment of that 
amount. Such provision may not be waived by 
either party or counsel" (Domestic Relations Law 
§ 240 [1-b] [h]...). 
  
Here, the original separation and settlement 
agreement indicated that the parties had been 
advised of the provisions of the CSSA and that 
the amount of child support calculated in 
compliance therewith would be presumptively 
valid; the agreement further set forth the 
applicable statutory percentage for three children 
(29%) and the parties' respective incomes and 
indicated that the husband's child support 
obligation would be adjusted upon the cessation 
of the agreed-upon maintenance payments (see 
Domestic Relations Law § 240 [1-b] [b] [5] [vii] 
[C]). The agreement did not, however, indicate 
what the presumptive amount of child support 
would be, nor did it set forth the reasons for 
deviating therefrom. Similar deficiencies exist with 
respect to the provisions governing the parties' 
pro rata share of childcare and medical expenses 
and, to our analysis, none of the foregoing 
deficiencies was cured by the subsequent 
modification agreement. Although the modification 
agreement acknowledged a departure from the 
presumptive pro rata share of each party's 
childcare expenses and purported to explain the 
basis for the deviation therefrom, the agreement 
was silent as to what the presumptive pro rata 
percentages would be under the CSSA and failed 
to set forth the income and other financial data 
supporting the basis for such deviation. Malone v 
Malone, 2014 NY Slip Op 08281, 3rd Dept 11-
26-14 

  
 

Mother's Parental Rights Should Not Have Been 
Terminated Based Upon a Violation of a Suspended 
Judgment---Best Interests of the Child Should Have 

Been Considered 
  
The Second Department determined Family Court erred 
when it terminated the mother's parental rights after she 
violated a suspended judgment (imposing drug-related 
conditions) without taking into account the best interests 
of the child.  The evidence supported the conclusion that 
terminating the mother's parental rights was not in the 
best interests of the child: 
  

The Family Court may revoke a suspended 
judgment after a hearing if it finds, by a 
preponderance of the evidence adduced, that the 
parent failed to comply with one or more of the 
conditions of the suspended judgment ... . The 
best interests of the child, however, remain 
relevant at all stages of a permanent neglect 
proceeding, including at the revocation of a 

suspended judgment ... . Here, the 
preponderance of the evidence supported a 
finding that the mother failed to comply with 
certain conditions set forth in the suspended 
judgment. However, the evidence did not support 
the Family Court's conclusion that it was in the 
best interest of the child to terminate the mother's 
parental rights.  Matter of Phoenix DA ..., 2014 
NY Slip OP 08638, 2nd Dept 12-10-14 

  
Grandmother's Pro Se Petition to Modify Visitation Is 

To Be Construed Liberally and Should Not Have 
Been Dismissed Without a Hearing 

  
The Third Department determined Family Court should 
not have dismissed grandmother's petition to increase 
her visitation with the child without a hearing.  The court 
noted that because the grandmother filed her petition pro 
se, it should be construed liberally: 
  

"A party seeking to modify a visitation order must 
show a change in circumstances resulting in a 
need for the modification to ensure the best 
interests of the child" ... . Inasmuch as the 
grandmother filed her petition pro se, it should be 
construed liberally when considering whether she 
sufficiently alleged a change in circumstances 
(...see also CPLR 3026). Here, the grandmother 
alleged that an increase in visitation was 
warranted given that the child was older, the 
grandmother and child had developed a close 
bond, overnight visitation had never been 
addressed, and an overnight would permit the 
grandmother and the child to do more together, 
including spending time with family members who 
live farther away. While the mere passage of time 
and the child getting older do not constitute 
unanticipated changes in circumstances ..., more 
was alleged here. Liberally construed, the 
grandmother's allegations in the petition 
adequately asserted that a sufficient change in 
circumstances has occurred. Matter of Ford v 
Baldi, 2014 NY Slip Op 09078, 3rd Dept 12-31-
14 

 
FAMILY LAW/APPEALS 

  
Court Should Not Have Denied Biological Mother's 

Petition to Enforce the Visitation Provision in a 
Surrender Agreement Without Making a Finding 

Based Upon the Best Interests of the Child---Failure 
to Make Such a Finding Rendered the Record 

Insufficient for Review---Matter Sent Back for a 
Hearing 

  
The Second Department, over a dissent, determined that 
Family Court should not have denied the biological 
mother's petition to enforce the provision of a surrender 
agreement which allowed her to visit the child without a 
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finding that the requested visitation is not in the best 
interests of the child.  Finding the record inadequate for 
review, the Second Department sent the matter back for 
a hearing: 
  

Social Services Law § 383-c(2)(b) permits the 
parties to a judicial surrender agreement to 
provide for a biological parent's continued 
communication or contact with the child. In 
determining whether to approve the agreement, 
the court must determine whether continued 
contact with the biological parent would be in the 
child's best interests (see Social Services Law § 
383-c[2][b]). A provision providing for visitation 
with the biological parent is not legally 
enforceable unless the court that approved the 
surrender agreement states, in a written order, 
that the provision would be in the child's best 
interests (see Domestic Relations Law § 112-b[2]; 
cf. Social Services Law § 383-c[2][b]). Even then, 
in an enforcement proceeding pursuant to 
Domestic Relations Law § 112-b, a court "shall 
not enforce an order under this section unless it 
finds that the enforcement is in the child's best 
interests" (Domestic Relations Law § 112-b[4]). In 
other words, there must be a best interests 
judicial determination both at the time the 
surrender agreement is accepted and at the time 
that enforcement of a visitation provision is sought 
... . * * * 
  
Here, the Family Court dismissed the petition 
without affording the biological mother an 
opportunity to establish that enforcement of the 
visitation provision of the surrender agreement 
would be in the child's best interests. Thus, there 
is no hearing record for us to review. Further, 
while it may be true that the Family Court was 
aware of facts and circumstances that may have 
supported a determination that enforcement of the 
visitation provision would not have been in the 
child's best interests, the record before us does 
not contain those facts. Accordingly, we are 
unable to conduct effective appellate review of the 
court's determination or to make required findings 
on our own  ... . Matter of Jayden A, 2014 NY 
Slip Op 08637, 2nd Dept 12-10-14 

 
FAMILY LAW/CIVIL PROCEDURE/MONEY 

JUDGMENTS 
  
Neither CPLR 5015 Nor Family Court Act 451 Was a 
Bar to Mother's Petition to Modify a Child-Support 

Money Judgment by Temporarily Suspending 
Interest 

  
In reversing Family Court's denial of mother's petition to 
modify a child-support money judgment (temporary 
suspension of interest), the Second Department 

explained that neither CPLR 5015, nor Family Court Act 
451 was a bar to the petition: 
  

The mother's failure to allege any of the grounds 
listed in CPLR 5015 did not preclude her from 
seeking modification of the money judgment since 
the grounds set forth in the statute are not 
exhaustive ... . Additionally, Family Court Act § 
451 provides the Family Court with continuing 
jurisdiction over any support proceeding brought 
under Family Court Act article 4 "until its judgment 
is completely satisfied," and authorizes it to 
"modify, set aside or vacate any order issued in 
the course of the proceeding" without limitation as 
to grounds (Family Ct Act § 451[1]). * * * 
  
Contrary to the Family Court's conclusion, the 
prohibition contained in Family Court Act § 451 on 
modifying or vacating an order or judgment so as 
to "reduce or annul child support arrears accrued 
prior to the [filing of the petition for modification]" 
did not preclude the modification the mother 
sought through her motion, inasmuch as she 
proposed only to suspend interest on the money 
judgment prospectively from the date her 
modification petition was filed (Family Ct Act § 
451[1]). Moreover, DSS, the party in whose favor 
the money judgment was entered, expressly 
consented to the suspension of interest on the 
money judgment as requested by the 
mother.  Matter of Nassau County Dept of 
Social Servs v Schapp, 2014 NY Slip Op 
09139, 2nd Dept 12-31-14 

 
FAMILY LAW/CONTRACT LAW 

  
Criteria for Challenge to Prenuptial Agreement Not 

Met 
  
The First Department determined Family Court properly 
denied plaintiff's request to extend the time for 
challenging a prenuptial agreement.  The court 
explained the analytical criteria for such a challenge: 
  

New York has a long-standing "strong public 
policy favoring individuals ordering and deciding 
their own interests through contractual 
arrangements" ... . It is axiomatic that a duly 
executed prenuptial agreement is presumed to be 
valid and controlling unless and until the party 
challenging it meets his or her very high burden to 
set it aside ... . However, in many instances, 
"agreements addressing matrimonial issues have 
been subjected to limitations and scrutiny beyond 
that afforded contracts in general" ... . Although 
"there is a heavy presumption that a deliberately 
prepared and executed written instrument 
manifests the true intention of the parties" ..., an 
agreement between prospective spouses may be 
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invalidated if the party challenging the agreement 
demonstrates that it was the product of fraud, 
duress, or other inequitable conduct ... . 
Nevertheless, such results remain the exception 
rather than the rule. The burden of producing 
evidence of such fraud, duress or overreaching is 
on the party asserting the invalidity of the 
agreement ... . Anonymous v Anonymous, 2014 
NY Slip Op 08766, 1st Dept 12-16-14 

 
FAMILY LAW/CONTRACT 

LAW/PREMARITAL AGREEMENT 
  

Questions of Fact Raised About Whether Premarital 
Agreement Was the Product of Overreaching 

  
The Second Department reversed Supreme Court, 
finding that defendant-wife had raised a question of fact 
about the validity and enforceability of the premarital 
agreement.  The agreement purported to resolve all 
financial issues in the event of divorce and entitled 
defendant-wife only to a payment of $25,000.00 for each 
year of marriage.  Plaintiff-husband had assets of 
$10,000,000.00 and defendant-wife had assets of 
$170,000.00 at the time of the marriage: 
  

An agreement between spouses or prospective 
spouses should be closely scrutinized, and may 
be set aside upon a showing that it is 
unconscionable, or the result of fraud, or where it 
is shown to be manifestly unfair to one spouse 
because of overreaching on the part of the other 
spouse ... . Such an agreement may be 
invalidated if the party challenging the agreement 
demonstrates that it was the product of fraud, 
duress, or other inequitable conduct ... . 

  
There is evidence that the defendant was not 
represented by independent counsel in 
connection with the preparation and execution of 
the allegedly "take-it-or-leave-it" premarital 
agreement that is the subject of this appeal. In 
addition, contrary to the plaintiff's contention, the 
preprinted financial forms executed by the parties 
do not demonstrate that they were expecting to 
enter into a premarital agreement, as the forms 
recite that they were furnished by a commercial 
bank in connection with an application for a 
mortgage. The defendant therefore raised triable 
issues of fact as to whether the premarital 
agreement was the product of overreaching, such 
that it would be rendered unenforceable ... 
. Bibeau v Sudick, 2014 NY Slip Op 07608, 2nd 
Dept 11-12-14 
  

 

FAMILY LAW/CONTRACT 
LAW/STIPULATION OF SETTLEMENT/CIVIL 

PROCEDURE 
  

Supreme Court Should Not Have Denied Motion to 
Set Aside a Stipulation of Settlement Without a 

Hearing, Criteria Explained/Lower Court Properly 
Considered Issues Raised for the First Time in 

Plaintiff's Reply Papers Because Defendant Availed 
Himself of the Opportunity to Oppose the 

Contentions at Oral Argument 
  
The Second Department determined Supreme Court 
should not have denied plaintiff's motion to set aside the 
stipulation of settlement without a hearing.  The court 
explained the analytical criteria.  (It is worth noting that 
the Second Department found that Supreme Court 
properly considered matters raised for the first time in 
plaintiff's reply papers because the defendant availed 
himself of the opportunity to oppose the contentions at 
oral argument.): 
  

"Marital settlement agreements are judicially 
favored and are not to be easily set aside" ... . 
However, because of the fiduciary relationship 
existing between spouses, " [a] stipulation of 
settlement should be closely scrutinized and may 
be set aside upon a showing that it is 
unconscionable or the result of fraud, or where it 
is shown to be manifestly unjust because of the 
other spouse's overreaching'" ... . 

  
"To rescind a separation agreement on the 
ground of overreaching, a plaintiff must 
demonstrate both overreaching and unfairness" ... 
. " [N]o actual fraud need be shown, for relief will 
be granted if the settlement is manifestly unfair to 
a spouse because of the other's overreaching . . . 
in its execution'" ... . "[C]ourts may examine the 
terms of the agreement as well as the 
surrounding circumstances to ascertain whether 
there has been overreaching" ... . However, 
generally, if the execution of the agreement is fair, 
no further inquiry will be made ... . "[W]hile 
evidence that one spouse was not represented by 
counsel is insufficient, standing alone, to find 
overreaching, it is a significant consideration 
when determining whether the parties entered 
into the stipulation freely and fairly" ... . "[C]ourts 
have thrown their cloak of protection [over] 
separation agreements and made it their 
business, when confronted, to see to it that they 
are arrived at fairly and equitably, in a manner so 
as to be free from the taint of fraud and duress, 
and to set aside or refuse to enforce those born of 
and subsisting in inequity" ... . Jon v Jon, 2014 
NY Slip Op 08961, 2nd Dept 12-24-14 
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FAMILY LAW/DERIVATIVE NEGLECT 
  

Child Not Yet Born When Father Neglected Siblings 
Was Properly Found to Be Derivatively Neglected 

  
The Second Department determined that a child who 
had not been born at the time father was found to have 
neglected two siblings was properly determined to be 
derivatively neglected by the father: 
  

"In determining whether a child born after 
underlying acts of abuse or neglect should be 
adjudicated derivatively abused or neglected, the 
determinative factor is whether, taking into 
account the nature of the conduct and any other 
pertinent considerations, the conduct which 
formed the basis for a finding of abuse or neglect 
as to one child is so proximate in time to the 
derivative proceeding that it can reasonably be 
concluded that the condition still exists'" ... . If 
such a showing is made, " the condition is 
presumed to exist currently and the respondent 
has the burden of proving that the conduct or 
condition cannot reasonably be expected to exist 
currently or in the foreseeable future'" ... . 

  
Here, the conduct which formed the basis for the 
Family Court's finding that the father neglected 
the subject child's two older siblings was "so 
proximate in time to [this proceeding] that it can 
reasonably be concluded that the condition still 
exists" ..., and the father failed to complete the 
programs mandated by the prior order of 
disposition relating to the older siblings ... . Thus, 
ACS [Administration for Child Services] 
demonstrated that the father derivatively 
neglected the subject child, and because the 
father " failed to present any evidence to either 
rebut [ACS's] prima facie case or establish that 
the condition leading to [the] neglect finding as to 
the other child[ren] no longer existed,'" the 
derivative neglect finding was proper ... . Matter 
of Madison B..., 2014 NY Slip Op 08991, 2nd 
Dept 12-24-14 

  
Child Unborn When Sibling Found to Be Neglected 

Properly Found to Be Derivatively Neglected---
Summary Judgment Properly Granted 

  
The Second Department determined Family Court 
correctly granted summary judgment finding a child not 
yet born when a sibling was adjudicated neglected to be 
derivatively neglected.  The court explained the 
analytical criteria, including when summary judgment in 
such a case is warranted: 
  

In determining whether a child born after the 
underlying acts of neglect should be adjudicated 
as a child who was derivatively neglected, the 
determinative factor is whether, taking into 

account the nature of the conduct and any other 
pertinent considerations, the conduct that formed 
the basis for a finding of neglect as to one child is 
so proximate in time to the derivative proceeding 
that it can reasonably be concluded that the 
condition still exists ... . "In such a case, the 
condition is presumed to exist currently and the 
respondent has the burden of proving that the 
conduct or condition cannot reasonably be 
expected to exist currently or in the foreseeable 
future" ... . "[I]n an appropriate case, the Family 
Court may enter a finding of neglect on a 
summary judgment motion in lieu of holding a 
fact-finding hearing upon the petitioner's prima 
facie showing of neglect as a matter of law and 
the respondent's failure to raise a triable issue of 
fact in opposition to the motion" ... . Matter of 
Alicia P ..., 2014 NY Slip Op 09140, 2nd Dept 
12-31-14 

  

FAMILY LAW/EVIDENCE 
  

A Series of Evidentiary Errors Required Reversal in 
a Custody Proceeding, a De Novo Hearing, and the 
Appointment of a Different Attorney for the Child 

  
In reversing Family Court in a custody proceeding and 
sending the matter back for complete forensic 
evaluations of the parties and a de novo hearing, as well 
as ordering the appointment of a new attorney for the 
child, the Second Department noted several significant 
evidentiary errors, including inadmissible hearsay, a 
violation of the Health Insurance Portability and 
Accountability Act (HIPAA), and the failure to order 
forensic evaluations of the parties: 
  

Before a hearing on the petitions was held, the 
attorney for the subject child, based on the out-of-
court statements of the day care provider, made 
an application for the father to be awarded 
temporary custody of the subject child. The 
Family Court granted that application. Such an 
award was improper, as it was based on the 
disputed hearsay allegations ... .  

  
During the hearing on the petitions, the Family 
Court erred in permitting the father to testify that 
the subject child told him that the mother's other 
daughter "did it." The father's testimony was 
intended to show that the mother's other daughter 
might have sexually abused the subject child. The 
statement was inadmissible hearsay, and did not 
qualify as either prompt outcry evidence, or as a 
spontaneous declaration... . * * * 
  
The Family Court also erred in overruling the 
mother's objection to the testimony of her other 
daughter's treating physician about his treatment 
of that child on the ground that the Privacy Rule 
standard of the Health Insurance Portability and 
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Accountability Act of 1996 (hereinafter HIPAA) for 
disclosure of her other daughter's medical 
information was not met (see 45 CFR 
164.512[e][1][i], [ii]). The mother's other daughter 
was not a party to the proceeding, and permitting 
her treating physician to testify in violation of 
HIPAA directly impaired the interest protected by 
the HIPAA Privacy Rule of keeping one's own 
medical records private. As such, the Family 
Court should have sustained the mother's 
objection to this testimony ... . * * * 
  
The Family Court erred in failing to order forensic 
evaluations of the parties, their living 
environments, and the subject child prior to 
issuing a decision on the petitions. "In custody 
disputes, the value of forensic evaluations of the 
parents and children has long been recognized" 
... . "Although forensic evaluations are not always 
necessary, such evaluations may be appropriate 
where there exist sharp factual disputes that 
affect the final determination" ... . Here, in the 
absence of such evaluations, the record in this 
case is inadequate to support the court's finding 
that it was in the best interest of the subject child 
for the father to be awarded sole custody of her... 
.  
  
Moreover, "[an attorney for the child] should not 
have a particular position or decision in mind at 
the outset of the case before the gathering of 
evidence" ... . It is only appropriate for an attorney 
for a child to form an opinion as to what would be 
in the child's best interest, after such inquiry ... . 
Here, it was inappropriate for the attorney for the 
subject child to have advocated for a temporary 
change in custody without having conducted a 
complete investigation. The attorney for the 
subject child acknowledged that his application 
was based solely on his discussion with the father 
and the subject child's day care provider, which 
was located near the father's residence, and that 
he did not speak to the mother or the subject 
child's other day care provider closer to the 
mother's residence. Matter of Brown v Simon, 
2014 NY Slip Op 09127, 2nd Dept 12-31-14 
  

 

 
 
 
 
 
 
 
 

FAMILY LAW/FAMILY 
OFFENSES/JURISIDICTION OF 

COURTS/JUVENILES 
  

Family Court Properly Issued an Order of Protection 
Against the 13-Year-Old Respondent In Favor of 
Petitioner's 13-Year-Old Daughter Pursuant to 

Family Court Act 812---Respondent and Daughter 
Had Been Boyfriend-Girlfriend and Had Been 

Intimate But They Were Not Members of the Same 
Family or Household and Never Lived Together---
Respondent Fit Within the Expanded Definition of 

"Member of the Same Family or Household" As the 
Phrase Is Used In Family Court Act 812, Thereby 

Providing Family Court with Jurisdiction Over the 
Proceedings 

  
The Third Department determined Family Court had 
jurisdiction over a family offense proceeding brought by 
a parent on behalf of her daughter against the 
respondent seeking an order of protection.  Both the 
daughter and the respondent were 13 years old. They 
had been boyfriend-girlfriend off and on since fifth 
grade.  There had been some sexual activity.  Family 
Court Act 812 gives Family Court jurisdiction over family 
offenses by a respondent against a "member of the 
same family or household."  The legislature, in 2008, 
expanded the definition of "member of the same family 
or household" to include "persons who are not related by 
consanguinity or affinity and who are or have been in an 
intimate relationship regardless of whether such persons 
have lived together at any time."  Respondent fit within 
that expanded definition: 
  

The daughter testified that she and respondent 
had been classmates since kindergarten and 
began a "boyfriend-girlfriend" relationship in fifth 
grade that continued, on and off, through eighth 
grade. At first, the relationship consisted of 
holding hands, kissing and exchanging texts and 
phone calls. By sixth grade, according to the 
daughter, respondent was texting or calling her 5 
or 10 times daily and becoming jealous, 
"controlling" and "isolat[ing]." The daughter 
testified that she and respondent had some 
sexual contact in sixth grade, including an 
incident in which he allegedly caused her to touch 
his erect penis at school in the presence of other 
students, and another in which he put his hand 
down her shirt to touch her breasts without her 
permission. According to the daughter, she and 
respondent did not date for most of seventh 
grade. However, late in that year they began 
talking again, and in eighth grade they met twice, 
each time at respondent's request. The daughter 
testified that during the first encounter, she 
reluctantly acceded to respondent's request for 
oral sex, believing that he would "leave [her] 
alone" if she did so. When they met the second 
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time, they had sexual intercourse; the daughter 
testified that she asked respondent to stop and 
that he complied at first, but then continued. The 
daughter distanced herself from respondent after 
these events, and reported them to petitioner after 
she began having suicidal thoughts... . Matter of 
Samantha L v Luis J, 2014 NY Slip Op 08073, 
3rd Dept 11-20-14 

  
 

FAMILY LAW/JUDICIAL 
ESTOPPEL/STANDING/CIVIL PROCEDURE 

  
Petitioner, Who Was Not a Biological or Adoptive 
Parent of the Child, Was Adjudicated a Parent in a 
Support Proceeding Brought by the Respondent---
Under the Doctrine of Judicial Estoppel, Petitioner 

Was Deemed a Parent in a Subsequent 
Custody/Visitation Proceeding Brought by the 

Petitioner 
  
The Second Department determined a determination 
that petitioner (Arriago) was the child's parent in a 
support proceeding precluded the respondent (Dukoff) 
from arguing petitioner was not the child's parent in a 
subsequent custody/visitation proceeding.  Arriago and 
Dukoff were domestic partners in a same-sex 
relationship.  Arriago was artificially inseminated and 
gave birth to the child.  After successfully seeking child 
support from Arriago because Arriago was a parent of 
the child, Dukoff argued that Arriago did not have 
standing, as neither the biological or adoptive parent, to 
bring the custody/visitation proceeding.  Family Court 
disagreed and awarded Arriago visitation: 
  

Dukoff ... argues that the court's conclusion that 
Arriaga had standing to commence this 
[custody/support] proceeding is contrary to the 
Court of Appeals' holdings in Debra H. v Janice 
R. (14 NY3d 576) and Matter of Alison D. v 
Virginia M. (77 NY2d 651). We disagree with 
Dukoff's contentions. 

  
Domestic Relations Law § 70(a) provides, in part, 
that "either parent may apply to the supreme 
court for a writ of habeas corpus to have such 
minor child brought before such court; and [the 
court] may award the natural guardianship, 
charge and custody of such child to either parent . 
. . as the case may require" (emphasis added). 
This statute has also been construed to grant 
standing to " either parent'" to apply for a writ of 
habeas corpus to determine the issue of visitation 
rights ... . In Debra H., the Court of Appeals 
reaffirmed its holding ...  that the term "parent" in 
Domestic Relations Law § 70 encompasses only 
the biological parent of a child or a legal parent by 
virtue of adoption and that a "de facto parent" or 
"parent by estoppel" could not seek visitation with 

a child who is in the custody of a fit parent (Debra 
H. v Janice R., 14 NY3d at 590 [internal quotation 
marks and emphasis omitted]...). In Debra H., 
however, the Court analyzed the significance of 
the civil union the parties had entered into in 
Vermont prior to the child's birth. The Court 
determined that, under Vermont law, a child born 
during a civil union was a child of both partners. 
Thus, it concluded, Debra H. was the child's 
parent under Vermont law. As a matter of comity, 
the Court recognized her as the child's parent 
under New York law as well, thereby conferring 
standing for her to seek visitation and custody at 
a best interests hearing (see Debra H. v Janice 
R., 14 NY3d at 601). 

  
The Court of Appeals noted that recognizing 
Debra H. as a parent did not conflict with the 
public policy of New York and would not 
"undermine the certainty that Alison D. promises 
biological and adoptive parents and their 
children," since "whether there has been a civil 
union in Vermont is as determinable as whether 
there has been a second-parent adoption. And 
both civil union and adoption require the biological 
or adoptive parent's legal consent, as opposed to 
the indeterminate implied consent featured in the 
various tests proposed to establish de facto or 
functional parentage" (Debra H. v Janice R., 14 
NY3d at 600-601). At the heart of the Court's 
reasoning in Debra H. was a desire to provide a 
bright-line rule affording certainty and 
predictability to parents and children. The Court 
expressed concern that an equitable estoppel 
hearing would create protracted litigation on the 
issue of standing. 

  
In this proceeding, Arriaga asserts that she has 
standing as a parent of the child pursuant to the 
doctrine of judicial estoppel. Under that doctrine, " 
a party who assumes a certain position in a prior 
legal proceeding and secures a favorable 
judgment therein is precluded from assuming a 
contrary position in another action simply because 
his or her interests have changed'" ... . 

  
The concerns expressed by the Court of Appeals 
in Debra H. are not implicated in the present 
case, where Arriaga invoked the doctrine of 
judicial estoppel, not equitable estoppel. No 
hearing was required to decide whether the 
doctrine of judicial estoppel applies in this case, 
nor did the determination involve a "complicated" 
or "nonobjective test" (Debra H. v Janice R., 14 
NY3d at 594). Just as in Debra H., whether 
Arriaga was adjudicated a parent of the child was 
"as determinable as whether there has been a 
second-parent adoption" (id. at 600). 
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Moreover, just as in second-parent adoptions, the 
adjudication of Arriaga as a parent of the child 
required the biological mother's affirmative legal 
consent, "as opposed to the indeterminate implied 
consent featured in the various tests proposed to 
establish de facto or functional parentage" (id. at 
600-601). Indeed, here, Dukoff was the party who 
sought to have Arriaga adjudicated a parent. 
Although Dukoff did not consent to adjudicating 
Arriaga a parent of the child for the purposes of 
visitation rights, the biological mother in Debra H. 
also did not do so.  Matter of Arriaga v Dukoff, 
2014 NY Slip Op 08990, 2nd Dept 12-24-14 

 
FAMILY LAW/JURISDICTION 

  
Prior Ties to New York Sufficient to Justify 

Jurisdiction of New York Courts over Custody 
Proceedings Brought by the Child's Grandmother 
Two Months After the Child and Mother Moved to 

Florida 
  
The Second Department determined New York did not 
have jurisdiction over the custody matter by virtue of 
Domestic Relations Law 76 (1)(a) but did have 
jurisdiction pursuant to Domestic Relations Law 76 (1)(b) 
( Unified Child Custody Jurisdiction and Enforcement Act 
[UCCJEA]).  Respondent mother had moved from New 
York to Florida with the child two months before the 
custody proceedings were commenced by petitioner, the 
child's grandmother (who lives in New York).  The 
mother argued the New York courts did not have 
jurisdiction: 
  

UCCJEA provides the jurisdictional grounds for a 
court of this state to hear an initial custody 
dispute, including when "this state is the home 
state of the child on the date of the 
commencement of the proceeding, or was the 
home state of the child within six months before 
the commencement of the proceeding and the 
child is absent from this state but a parent or 
person acting as a parent continues to live in this 
state" (Domestic Relations Law § 76 [1] [a]...). 
  
It is not disputed that New York was the home 
state of the child within six months prior to the 
time that petitioner commenced this proceeding. 
Because the child moved to Florida approximately 
two months prior to the commencement of the 
proceeding, the question presented is whether 
Family Court properly concluded that petitioner 
was a "person acting as a parent" for the 
purposes of the UCCJEA. A "person acting as a 
parent" is one who "(a) has physical custody of 
the child or has had physical custody for a period 
of six consecutive months . . . within one year 
immediately before the commencement of a child 
custody proceeding; and (b) has been awarded 

legal custody by a court or claims a right to legal 
custody under the law of this state" (Domestic 
Relations Law § 75-a [13]). ...[B]ecause petitioner 
neither claims a right to legal custody nor has 
been awarded legal custody of the child, Family 
Court erred when it determined that petitioner was 
a "person acting as a parent" pursuant to 
Domestic Relations Law § 76 (1) (a). 

  
...Having found that petitioner was not a "person 
acting as a parent," it follows that, at the time this 
proceeding was commenced, the child, who had 
been living in Florida for fewer than six months, 
did not have a home state for purposes of the 
UCCJEA ... . In such a case, a New York court 
may exercise jurisdiction if "(i) the child [and the 
parent] . . . have a significant connection with this 
state other than mere physical presence; and (ii) 
substantial evidence is available in this state 
concerning the child's care, protection, training, 
and personal relationships" (Domestic Relations 
Law § 76 [1] [b]). 

  
* * * ... [W]e find that the record supports a finding 
that, at the time that the petition was filed, the 
child and respondent had a significant connection 
with New York and that "substantial evidence 
regarding her present and future welfare" existed 
in New York ... . Accordingly, we find that Family 
Court had subject matter jurisdiction to entertain 
the petition. Matter of Breselor v Arciniega, 
2014 NY Slip Op 09084, 3rd Dept 12-31-14 

 

 
FAMILY LAW/SOCIAL SERVICES 

LAW/TERMINATION OF PARENTAL RIGHTS 
  

Father's Consent to Adoption Not Required 
  
In a proceeding to terminate the mother's parental rights, 
the Second Department affirmed Family Court's 
determination that the father's consent to the adoption of 
the child was not required: 
  

In this proceeding pursuant to Social Services 
Law § 384-b to terminate the mother's parental 
rights on the ground of permanent neglect, the 
Family Court's determination that the father's 
consent to the adoption of the subject child was 
not required was supported by clear and 
convincing evidence ... . The father failed to meet 
his burden of establishing that he maintained 
substantial and continuous or repeated contact 
with the child through the payment of support and 
either regular visitation or other communication 
with the child ... . Matter of Tanay RS ..., 2014 
NY Slip Op 08032, 2nd Dept 11-19-14 
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FIREARMS/CIVIL PROCEDURE 
  

Article 78 Is Proper Mechanism for Seeking Return 
of Property Held by the Police Department/Here 

Petitioner Was Not Entitled to Return of Firearm Not 
Licensed in New York/Firearms Owners' Protection 

Act Did Not Apply 
  
The Second Department determined that, although an 
Article 78 proceeding can be used to seek the return of 
property from the police department, the proceeding can 
not be used to seek the return of contraband.  Under the 
facts here, the firearm at issue was contraband because 
the petitioner did not have a license to possess it in New 
York, in spite of the fact the firearm had been legally 
purchased and possessed in California. In addition, the 
court held that the petitioner was not simply transporting 
the firearm through New York, an act protected by the 
Firearms Owners' Protection Act (18 USC 926A): 
  

Under the circumstances of this case, the 
Supreme Court correctly determined that the 
Firearm Owners' Protection Act (18 USC § 926A) 
was not applicable. "Section 926A permits a 
licensee, in certain circumstances, to transport a 
firearm from any place where he may lawfully 
possess and carry such firearm to any other place 
where he may lawfully possess and carry such 
firearm'" ... . The firearm owner must be actually 
engaging in travel or acts incidental to travel ..., 
and during the transportation, the weapon and 
ammunition must not be readily accessible ... . 
Here, the petitioner failed to establish that he was 
only engaged in travel through New York so as to 
invoke the protection of section 926A ... . Matter 
of Khoshneviss v Property Clerk of NYC 
Police Dept, 2014 NY Slip Op 08844, 2nd Dept 
12-17-14 
 

 
FRAUD/CIVIL PROCEDURE/CONTRACT 

LAW 
  

Heightened Pleading Requirements for Fraud Not 
Met 

  
The First Department determined that plaintiff's fraud 
cause of action was properly dismissed for failure to 
meet the heightened pleading requirements: 
  

Plaintiff has not satisfied the heightened pleading 
standard for a fraud claim under CPLR § 3016(b) 
because it failed to identify any of the allegedly, 
false representations that [defendant] made with 
the then present intent to induce plaintiff's 
investment in the project. Moreover, the 
fraudulent inducement claim duplicates the 
breach of contract claim because plaintiff has not 
alleged any representation that is collateral to the 

contract ... . "A fraud-based claim is duplicative of 
breach of a contract claim when the only fraud 
alleged is that the defendant was not sincere 
when it promised to perform under the 
contract." MMCT LLC v JTR Coll Point LLC, 
2014 NY Slip Op 08103, 1st Dept 11-20-14 

  
 

FREEDOM OF INFORMATION LAW 
(FOIL)/ATTORNEY-CLIENT 

PRIVILEGE/MUNICIPAL LAW 
  

At Least Some of the Information In a Report 
Prepared for the Town by Outside Counsel May Be 
Subject to Disclosure Because the Attorney-Client 
Privilege Was Waived to the Extent the Contents of 

the Report Were Described at a Public Hearing 
  
The Third Department determined that a report prepared 
for the town by outside counsel was protected from 
disclosure by the attorney-client privilege.  However that 
privilege may have been waived to the extent the 
contents of the report were described at a public 
hearing: 
  

"Under FOIL, an agency need not disclose 
documents 'specifically exempted from disclosure 
by state or federal statute,'" such as those 
protected by attorney-client privilege (...Public 
Officers Law § 87 [2] [a]; see CPLR 3101 [b], [c]; 
4503 [a] [1]...). Petitioners do not, in fact, dispute 
that the report was privileged when it was 
prepared. They instead contend that the privilege 
was waived when the contents of the report were 
later disclosed at various Town Board meetings. 
Accordingly, it was incumbent upon respondents 
to demonstrate that the privilege had not been 
waived and that the report remained exempt from 
disclosure ... . 

  
..."[A] client who voluntarily testifies to a privileged 
matter, who publicly discloses such matter or who 
permits his [or her] attorney to testify regarding 
the matter is deemed to have impliedly waived the 
attorney-client privilege" ... . In that regard, 
outside counsel appeared at a ... public meeting 
and made an extensive oral presentation — 
apparently at the Town Board's behest — in 
which counsel set forth his legal analysis of the 
zoning issues involved. To the extent that the oral 
presentation parrots the analysis set forth in the 
report, it may well constitute a waiver of the 
privilege protecting the contents of the report. 
... Matter of Loudon House LLC v Town of 
Colonie, 2014 NY Slip OP 09082, 3rd Dept 12-
31-14 
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FREEDOM OF INFORMATION LAW 
(FOIL)/PUBLIC OFFICERS LAW 

  
Documents Explaining Reason for Mail-Watch Order 

Re: Inmate Exempt from Disclosure Pursuant to 
Public Officers Law 

  
The Third Department determined the petitioner-inmate 
was not entitled to documents explaining why a mail-
watch order was issued by the Department of 
Corrections mandating that the petitioner's mail be 
monitored for two months.  The requested documents 
were exempt from disclosure as "communications 
exchanged for discussion purposes not constituting final 
policy decisions:" 
  

...[T]he withheld document constitutes inter- or 
intra-agency deliberative material, "i.e., 
communications exchanged for discussion 
purposes not constituting final policy decisions" 
(...see Public Officers Law § 87 [2] [g]...). The 
withheld document is a mail watch request and 
consists of "predecisional evaluations, 
recommendations and conclusions," and is 
accordingly exempt from disclosure pursuant to 
Public Officers Law § 87 (2) (g) ... . Matter of 
Ward v Gonzalez, 2014 NY Slip OP 08931, 3rd 
Dept 12-24-14 

 
 

FREEDOM OF INFORMATION LAW 
(FOIL)/PUBLIC OFFICERS LAW/EXECUTIVE 

LAW 
  

Legal Opinions, Software, and a Manual for the 
Software Properly Withheld  

  
The First Department determined the respondent NYS 
Division of Human Rights properly withheld certain 
materials requested pursuant to the Freedom of 
Information Law (FOIL).  Legal opinions were exempt as 
"intra-agency materials" and were also exempt because 
the person who was the subject of the documents did 
not consent to the release.  In addition, software which 
was requested was not "information" within the meaning 
of FOIL: 
  

Respondent properly withheld the four legal 
opinions requested by petitioner pursuant to the 
"intra-agency materials" exemption (see Public 
Officers Law § 89[2][g]), since they are essentially 
"predecisional memoranda, prepared to assist the 
agency in its decision-making process and . . . are 
not final agency determinations or policy" ... . 
Contrary to petitioner's argument, the opinions do 
not fall under the exceptions to this exemption for 
"statistical or factual tabulations or data" (Public 
Officers Law § 89[2][g][i]) or "instructions to staff 

that affect the public" (Public Officers Law § 
89[2][g][ii]...). 
  
Moreover, three of the four opinions are 
"specifically exempted from disclosure by state . . 
. statute" (Public Officers Law § 87[2][a]...) 
pursuant to Executive Law § 297(8), which 
prohibits respondent from making public 
information contained in reports obtained by it 
with respect to a particular person without his or 
her consent. ... 
  
Respondent properly denied the request for its 
"Case Management System Legal Resources 
Notebook," which does not constitute a record 
within the meaning of FOIL, since it is not 
"information" (Public Officers Law § 86[4]) but 
rather a software application providing the means 
of accessing information in its electronic file 
system. It also properly withheld the user's 
manual for that application, since its disclosure 
"would jeopardize [respondent's] capacity . . . to 
guarantee the security of its . . . electronic 
information systems" (Public Officers Law § 
87[2][i]).  Matter of Miller v New York State Div 
of Human Rights, 2014 NY Slip Op 07742, 1st 
Dept 11-13-14 
 
 

INSURANCE LAW 
  

Unexcused Late Disclaimer of Coverage Invalid and 
Unenforceable 

  
The Third Department determined the insurer's 
disclaimer of coverage was invalid and unenforceable 
because it was inexcusably late.  The court noted that a 
"reservation of rights letter" does not constitute a 
disclaimer: 
  

An insurer's decision to disclaim liability insurance 
coverage must be given to the insured, in writing, 
as soon as is reasonably practicable, "failing 
which the disclaimer or denial will be ineffective" 
(... see Insurance Law § 3420 [d] [2]...). While the 
timeliness of an insurer's notice of disclaimer 
generally raises an issue of fact for a jury to 
decide, where, as here, the basis for a disclaimer 
"was or should have been readily apparent before 
the onset of the delay," the delay will be found to 
be unreasonable as a matter of law ... . 
"Reasonableness of delay is measured from the 
time when the insurer learns of sufficient facts 
upon which to base the disclaimer" ... . * * * 
  
Even after receiving the attorney's summary, 
which ostensibly equipped it with sufficient facts 
to issue a written disclaimer, plaintiff instead sent 
defendant a reservation of rights letter, which 
does not serve as "a substitute for the required 
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notice of disclaimer" ... . Vermont Mut Ins Co v 
Mowery Constr Inc, 2014 NY Slip Op 07537, 
3rd Dept 11-6-14 

  
Duty to Defend 

  
The First Department determined that the insurer was 
obligated to defend the defendants even though 
subsequently it may be able to demonstrate the insured 
did not cause the injuries.  The duty to defend is 
determined by comparing the policy to the complaint.  If 
the pleaded claims are potentially within the scope of 
coverage, the insurer's duty to defend is triggered: 
  

An insurer may obtain a declaration absolving it of 
its duty to defend only when a comparison of the 
policy and the underlying complaint on its face 
shows that, as a matter of law, "there is no 
possible factual or legal basis on which the 
insurer might eventually be held to be obligated to 
indemnify the insured under any provision of the 
insurance policy" ... . As this Court has observed, 
"[T]he primary obligation of an insurer is to 
provide its insured with a defense" ..., an 
obligation that is incurred "if facts alleged in the 
complaint fall within the scope of coverage 
intended by the parties at the time the contract 
was made" ... . "By contrast, the duty to indemnify 
requires a determination of liability" ... . 
  
Because the underlying complaints pleaded 
claims that were potentially within the scope of 
coverage, plaintiff is obligated to defend the 
underlying actions. Whether plaintiff might 
ultimately be able to establish that its insured did 
not cause the injuries alleged in the underlying 
actions involves questions of fact yet to be 
resolved; it is not an issue that can be determined 
as a matter of law by examination of the 
insurance contract. Thus, it does not afford a 
basis to relieve plaintiff of its duty to provide a 
defense... . Greewich Ins Co v City of New 
York, 2014 NY Slip Op 07933, 1st Dept 11-18-
14 

 
Failure to Timely Raise a Late-Notice Defense to 

Coverage May Constitute a Waiver of the Defense 
  
The First Department determined there existed a triable 
issue of fact whether the insurer of a gas plant operated 
by Long Island Light Company (LILCO) waived a late-
notice-based disclaimer of coverage.  Under the 
common law, the failure to assert a known policy 
defense may constitute a waiver: 
  

Waiver is the voluntary relinquishment of a known 
right and must be predicated upon knowledge of 
the facts upon which the existence of the right 
depends ... . The failure to assert a known policy 
defense may constitute a waiver ... . "Whether an 

insurer has waived the defense of late notice is 
ordinarily a question of fact, which is proved by 
evidence that the insurer intended to abandon 
that defense" ... . 

  
The evidence supports an inference that 
defendants knew of facts supporting a late notice 
defense long before disclaiming coverage in their 
answers. Long Is Light Co v American Re-
Insurance Co, 2014 NY Slip Op 08363, 1st Dept 
12-2-14 
  
  

Exclusion from Uninsured Motorist Coverage and 
Related Coverage Limitations In Policy Issued in 

Ohio Not Valid in New York 
  
The Second Department, reversing Supreme Court, 
determined that the provision in a policy issued in Ohio 
to an Ohio resident which purported to exclude 
uninsured motorist coverage was invalid and 
unenforceable in New York: 
  

The respondent, Robert Johnson, was involved in 
a motor vehicle accident in which the car he was 
driving collided with another vehicle that failed to 
stop at a stop sign. The car he was driving was 
owned by Johnson's sister, who lived in Ohio and 
was insured under a personal automobile liability 
policy issued in that state by the proposed 
additional respondent, State Farm Mutual 
Automobile Insurance Company (hereinafter 
State Farm). The policy contained an 
endorsement for uninsured motorist coverage, 
which provided for liability limits of $100,000 per 
person and $300,000 per accident, but excluded 
from the definition of an insured any person who 
is insured for uninsured motor vehicle coverage 
under another vehicle policy. 

  
When Johnson eventually made a claim for 
uninsured motorist benefits under the State Farm 
policy, State Farm disclaimed coverage on the 
ground that, inasmuch as records showed that 
Johnson had uninsured motor vehicle coverage 
available through a policy issued to him by the 
petitioner Government Employees Insurance 
Company (hereinafter GEICO), he did not meet 
the definition of an insured for purposes of 
uninsured motor vehicle coverage under the State 
Farm policy. * * * 
  
GEICO's counsel argued that the exclusion in the 
State Farm uninsured motorist endorsement is 
not valid in New York and, therefore, the State 
Farm policy should be deemed to have the full 
complement of coverage mandated by New York 
to make the State Farm coverage primary. ... 
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"[I]nsurance policies, like all contracts, should be 
enforced according to their terms unless they are 
prohibited by public policy, statute or rule" ... . "If 
an attempted exclusion is not permitted by law, 
the insurer's liability under the policy cannot be 
limited" ... . Here, the exclusion contained in the 
uninsured motorist coverage endorsement of 
State Farm's personal automobile liability policy is 
not permitted by law. "Insurance Law § 3420(f)(1) 
requires that every automobile insurance policy 
contain an uninsured motor vehicle endorsement. 
Neither that statute nor any regulations applicable 
to it mentions any exclusions" ... . Since the 
exclusion is "without the approval or protection of 
the law" ..., it should not be given effect ... . 

  
Further, where, as here, the policy does not 
contain a term stating that coverage is limited to 
the statutory minimum, if such exclusion is found 
to be invalid, no such limitation will be read into 
the policy ... .  Consequently, State Farm's policy 
must be read as affording liability up to its full 
limits. Matter of Government Employees Ins Co 
v Johnson, 2014 NY Slip Op 08433, 2nd Dept 
12-3-14 

 
 

Question of Fact Raised About Whether Any Delay In 
Insured's Notifying the Insurer of the Accident Was 
Attributable to the Insured's "Good-Faith Belief of 

Non-Liability" 

  
The Second Department determined a question of fact 
had been raised about whether any delay in notifying the 
insurer of the accident was the result of a good-faith 
belief of non-liability: 
  

"A provision that notice be given as soon as 
practicable' after an accident or occurrence, 
merely requires that notice be given within a 
reasonable time under all the circumstances" ... . 
An insured's failure to provide the insurer notice 
within a reasonable period of time constitutes "a 
failure to comply with a condition precedent 
which, as a matter of law, vitiates the contract" ... . 

  
However, there may be circumstances that will 
explain or excuse a delay in giving notice and 
show it to be reasonable, such as an insured's 
"good-faith belief of nonliability" ... . The insured's 
belief of nonliability "must be reasonable under all 
the circumstances, and it may be relevant on the 
issue of reasonableness, whether and to what 
extent, the insured has inquired into the 
circumstances of the accident or occurrence" ... . 
"Ordinarily, the question of whether the insured 
had a good-faith belief in nonliability, and whether 
that belief was reasonable, presents an issue of 
fact and not one of law" ... . "It is only when the 
facts are undisputed and not subject to conflicting 

inferences that the issue can be decided as a 
matter of law" ... . Integrated Constr Servs Inc v 
Scottsdale Ins Co, 2014 NY Slip Op 08606, 2nd 
Dept 12-10-14 
  
  

Plaintiff's Expert's Failure to Address Indications in 
Plaintiff's Evidence that the Physical Deficits Were 
the Result of a Preexisitng Degenerative Condition 
(Not the Accident) Required the Grant of Summary 

Judgment to the Defendants---Plaintiff Failed to 
Raise a Question of Fact Re: Suffering a "Serious 
Injury" [Insurance Law 5102 (d)] as a Result of the 

Accident 
  
The First Department determined, over a two-justice 
dissent, that summary judgment was properly granted to 
the defendants because plaintiff was unable to raise a 
question of fact whether plaintiff's injury was a "serious 
injury" within the meaning of Insurance Law 5102 
(d).  Plaintiff's evidence indicated plaintiff's physical 
deficits may be the result of a preexisting degenerative 
condition, rather than the accident.  However, plaintiff's 
expert did not address the preexisting condition in 
response to the motion for summary judgment: 
  

Plaintiff submitted his ... orthopedic surgeon's 
opinion that he suffered a knee injury "secondary" 
to the car accident. However, the surgeon's 
opinion failed to raise an issue of fact since the 
surgeon not only failed to address or contest the 
opinion of defendants' medical experts that any 
condition was chronic and unrelated to the 
accident, but also failed to address or contest the 
finding of degenerative changes in the MRI report 
in plaintiff's own medical records, which the same 
surgeon had acknowledged in his ... note. 
  
Our dissenting colleague overlooks that recent 
precedents of this Court establish that a plaintiff 
cannot raise an issue of fact concerning the 
existence of a serious injury under the No-Fault 
Law where, as here, the plaintiff's own experts fail 
to address indications from the plaintiff's own 
medical records, or in the plaintiff's own expert 
evidence, that the physical deficits in question 
result from a preexisting degenerative condition 
rather than the subject accident (see Alvarez v 
NYLL Mgt. Ltd., 120 AD3d 1043, 1044 [1st Dept 
2014] [plaintiff failed to raise issue of fact where, 
inter alia, his expert failed to address "detailed 
findings of preexisting degenerative conditions by 
defendants' experts, which were acknowledged in 
the reports of plaintiff's own radiologists"]; Farmer 
v Ventkate, Inc., 117 AD3d 562, 562 [1st Dept 
2014] [plaintiff failed to raise issue of fact where, 
inter alia, "(h)is orthopedic surgeon concurred that 
the X rays showed advanced degenerative 
changes"]; Mena v White City Car & Limo Inc., 
117 AD3d 441, 441 [1st Dept 2014] [plaintiff failed 
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to raise issue of fact where, inter alia, "plaintiff's 
own radiologists noted degenerative conditions in 
their MRI reports, but failed to explain why this 
was not the cause of plaintiff's injuries"]; Paduani 
v Rodriguez, 101 AD3d 470, 470, 471 [1st Dept 
2012] [plaintiff failed to raise issue of fact where, 
inter alia, defendants submitted "a radiograph 
report of plaintiff's radiologist finding severe 
degenerative changes" and, "(w)hile (plaintiff's) 
expert acknowledged in his own report MRI 
findings of degenerative changes in the lumbar 
spine, he did not address or contest such 
findings, and the MRI report of (plaintiff's) 
radiologist found herniations but did not address 
causation"]; Rosa v Mejia, 95 AD3d 402, 404 [1st 
Dept 2012] [plaintiff failed to raise issue of fact 
where, inter alia, "plaintiff's own radiologist . . . 
confirmed degenerative narrowing at the L5-S1 
intervertebral disc space' without further 
comment"]). Rivera v Fernandez & Ulloa Auto 
Group, 2014 NY Slip Op 08735, 1st Dept 12-11-
14 

 
 INSURANCE LAW/ARBITRATION 

  
Condition Precedent to Arbitration Re: a Hit-and-Run 

Accident Involving an Unidentified Vehicle Is 
Physical Contact with Unidentified Vehicle---Lack of 
Proof of Physical Contact Justified Permanent Stay 

of Arbitration 
  
The Second Department noted that a condition 
precedent to an arbitration based upon a hit-and-run 
accident involving an unidentified vehicle is physical 
contact.  Here there was insufficient evidence of physical 
contact with the unidentified vehicle: 
  

The appellant sought uninsured motorist benefits 
under a policy of insurance issued by the 
petitioner for physical injuries allegedly sustained 
by him in a hit-and-run accident. The petitioner 
commenced this proceeding pursuant to CPLR 
article 75 to permanently stay arbitration of the 
claim. 

  
Physical contact is a condition precedent to an 
arbitration based upon a hit-and-run accident 
involving an unidentified vehicle (see Insurance 
Law § 5217...). "The insured has the burden of 
establishing that the loss sustained was caused 
by an uninsured vehicle, namely, that physical 
contact occurred, that the identity of the owner 
and operator of the offending vehicle could not be 
ascertained, and that the insured's efforts to 
ascertain such identity were reasonable" ... 
. Matter of Progressive Northwestern Ins Co v 
Scott, 2014 NY Slip Op 08847, 2nd Dept 12-17-
14 

  

INSURANCE LAW/GENERAL BUSINESS 
LAW/CONSUMER LAW 

  
Failure to Notify Insured of Change in Coverage for 
Fire Insurance (In Violation of Insurance Law 3425 
(d)) May Constitute a Deceptive Business Practice 

Under General Business Law 349 
  
The Second Department determined that the insurer's 
(Quincy's) failure to notify the insured of a change in the 
coverage afforded by a homeowner's policy (in violation 
of Insurance Law 3425 (d)) supported a cause of action 
for deceptive business practices under General 
Business Law 349. Quincy had notified the insured's 
broker of the change, but not the insured: 
  

The elements of a cause of action to recover 
damages for deceptive business practices under 
General Business Law § 349 are that the 
defendant engaged in a deceptive act or practice, 
that the challenged act or practice was consumer-
oriented, and that the plaintiff suffered an injury as 
a result of the deceptive act or practice ... . " 
Intent to defraud and justifiable reliance by the 
plaintiff are not elements of the statutory claim" ... 
. Conduct has been held to be sufficiently 
consumer-oriented to satisfy the statute where it 
constituted a standard or routine practice that was 
"consumer-oriented in the sense that [it] 
potentially affect[ed] similarly situated consumers" 
... . 

  
Here, Quincy's submissions failed to 
demonstrate, prima facie, that its failure to comply 
with the notice requirements set forth in Insurance 
Law § 3425(d) did not constitute a deceptive 
business practice. Quincy, in its submissions, 
admitted that it sought to change and reduce 
coverage by eliminating a particular endorsement 
to its New York homeowners' insurance policies, 
including the plaintiffs' insurance policy. Upon the 
plaintiffs' renewal of the policy, Quincy eliminated 
the endorsement, but failed to notify those 
insureds of that change in the manner prescribed 
by the Insurance Law. Moreover, the plaintiffs, 
who continued to seek full replacement costs in 
relation to the fire that destroyed their home, were 
clearly injured by the lack of notice that they were 
underinsured. Valentine v Quincy Mut Fire Ins 
Co, 2014 NY Slip Op 08984, 2nd Dept 12-24-14 
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INSURANCE 
LAW/NEGLIGENCE/LANDLORD-TENANT 

  
Insurer of Lessee Obligated to Defend and Indemnify 

the Owner/Lessor of the Premises (Named as an 
Additional Insured) Re: a Slip and Fall on the 
Sidewalk in Front of the Premises/Use of the 

Sidewalk Constitutes "Use of the Leased Premises" 
Within the Meaning of the Policy 

  
The Second Department determined the insurer, 
Continental, was obligated to defend and indemnify the 
plaintiff-owner of the premises re: a slip and fall on the 
sidewalk in front of the premises. The premises was 
leased to the insured, "White Plains," and sublet to 
"Pretty Girl," a retail store.  The owner/lessor was named 
as an additional insured in the Continental policy: 
  

The Continental policy contains an endorsement 
stating that a lessor of premises is an additional 
insured with respect to liability arising out of the 
ownership, maintenance, or use of the specific 
part of the premises leased. The plaintiffs, who 
are the owners and lessors of the subject 
premises, established that their potential liability 
in the underlying action arises out of the 
ownership, maintenance, or use of the specific 
part of the premises leased to Continental's 
insured, White Plains Sportswear Corp., and 
sublet to Pretty Girl, Inc. 
  
Inasmuch as New York City Administrative Code 
§ 7-210 imposes liability on owners of commercial 
property for defective conditions on sidewalks, the 
plaintiffs' potential liability arises from their 
ownership of the leased premises ... . The 
underlying claim arises out of the maintenance or 
use of the leased premises, as the sidewalk was 
necessarily used for access in and out of the 
leased building ... . Frank v Continental Cas Co, 
2014 NY Slip Op 08808, 2nd Dept 12-17-14 

  

 
INSURANCE LAW/NO-FAULT/CONTRACT 

LAW 
  

Failure to Appear at an Examination Under Oath 
(EUO) Requires Denial of No-Fault Benefits---Failure 

to Appear Is a Breach of Condition Precedent in a 
No-Fault Policy 

  
The First Department determined defendants were not 
entitled to no-fault benefits because their assignors did 
not appear at the scheduled examinations under oath 
(EUO): 

  
This Court in Unitrin Advantage Ins. Co. v 
Bayshore Physical Therapy, PLLC (82 AD3d 559 

[1st Dept 2011], lv denied 17 NY3d 705 [2011]) 
held that the failure to submit to requested 
independent medical examinations (IMEs) 
constitutes a breach of a condition precedent to 
coverage under a no-fault policy and voids 
coverage regardless of the timeliness of the 
denial of coverage (id. at 560). Although the 
instant case involves the failure to appear at 
EUOs, and not IMEs, this Court's holding in 
Unitrin applies to EUOs ... . Defendants do not 
dispute that their assignors failed to appear at 
their first EUOs, and plaintiff established, through 
admissible evidence, that the assignors failed to 
appear at their second EUOs ... . * * * Although 
plaintiff was required to show (and did show) that 
the assignors each failed to appeared at two 
EUOs ..., plaintiff was not required to demonstrate 
that the assignors' nonappearances were willful ... 
. Allstate Ins Co v Pierre, 2014 NY Slip Op 
08921, 1st Dept 12-23-14 

  

 
INSURANCE LAW/STAGED ACCIDENT 

  
If the Accident Was Staged by the Insured, the 

Insurer Would Not Be Required to Cover a Party 
Injured In the Collision, Even If that Party Was Not 

Involved in the Staging 
  
Reversing Supreme Court, the Second Department 
determined that the insurer could disclaim coverage if 
the accident was staged by the insured (Robinson), even 
with respect to a party not shown to have been involved 
in the staging (Pontoon).  Here Robinson's vehicle side-
swiped the vehicle in which Pontoon was a passenger: 
  

Robinson's vehicle was covered under an 
automobile liability insurance policy issued by the 
proposed additional respondent Government 
Indemnity Company (hereinafter GEICO). 
Pontoon sought coverage for the incident from 
GEICO. GEICO disclaimed coverage on the 
ground, inter alia, that the collision was staged, 
and thus resulted from an intentional act. Pontoon 
then sought arbitration under the uninsured 
motorist provision of Nelson's policy, which was 
issued by Nationwide General Insurance 
Company (hereinafter Nationwide). Nationwide 
initiated this proceeding under CPLR article 75 
seeking to permanently stay the arbitration on the 
ground that GEICO was required to provide 
coverage for Pontoon's injuries, and thus 
Robinson was not "uninsured." * * * 
  
The referee incorrectly concluded that GEICO 
was required to submit evidence that Pontoon 
was involved in staging the collision in order to 
support a disclaimer of coverage. Contrary to the 
referee's conclusion, if GEICO can prove that the 
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collision was staged by Robinson, its insured, it 
would not be obligated to provide coverage under 
the policy regardless of whether Pontoon was an 
innocent third party ... . Nationwide Gen Ins v 
Pontoon, 2014 NY Slip OP 09001, 2nd Dept 12-
24-14 
  
 

INSURANCE LAW/STATUTORY 
CONSTRUCTION 

  
Damages for "Loss of Fetus" Under Insurance Law 
5102 Are Not Available When the Baby Is Born Alive 
  
The Second Department determined that the "loss of 
fetus" provision of Insurance Law 5102 did not apply to 
the birth of a live child allegedly induced by a car 
accident: 
  

[Plaintiff] was pregnant at the time of the accident, 
and she alleges that she suffered a placental 
abruption which caused her son, the infant 
plaintiff, to be born prematurely and delivered by 
caesarean section. * * * 
  
The defendants subsequently moved, inter alia, 
for summary judgment dismissing so much of the 
complaint as alleged that [plaintiff], individually, 
sustained a serious injury under the "loss of a 
fetus" category of Insurance Law § 5102(d) as a 
result of the subject accident * * *. ...[T]he 
Supreme Court concluded, in essence, that the 
phrase "loss of a fetus" encompassed any 
termination of a pregnancy caused by an 
accident, regardless of whether the fetus was 
born alive. 
  
In cases involving statutory construction, 
legislative intent is the controlling principle ... . 
"The Court's threshold inquiry in this regard is 
how to discern the legislative intent. When an 
enactment displays a plain meaning, the courts 
construe the legislatively chosen words so as to 
give effect to that Branch's utterance" ... . 
Contrary to the Supreme Court's determination, 
the plain meaning of the term "loss of a fetus" 
does not include the premature birth of a living 
child. Rather, this category of damages is 
applicable where, as a result of an automobile 
accident, a viable pregnancy terminates with loss 
of the fetus ... .  
  
We note that this determination is consistent with 
legislative history, which reveals that the "loss of a 
fetus" category was added to Insurance Law § 
5102(d) in 1984 in response to Raymond v 
Bartsch (84 AD2d 60). In that case, the Appellate 
Division, Third Department, held that Insurance 
Law § 5102(d), as then constituted, did not permit 

a woman, who was nine months pregnant at the 
time of her accident, to recover damages resulting 
from her delivery of a stillborn baby. The "loss of a 
fetus" category was added to the statute in 
recognition that "[a] woman who is involved in an 
automobile accident that results in the termination 
of her pregnancy has suffered a serious injury 
and should have the right to recover from a 
negligent operator for her non-economic loss" 
(Sponsor's Mem, Bill Jacket, L 1984, ch 143). The 
policy considerations underlying the 1984 
amendment of Insurance Law § 5102(d) are not 
implicated when a child is born alive. Leach v 
Ocean Black Car Corp, 2014 NY Slip Op 07477, 
2nd Dept 11-5-14 
 
 

INTENTIONAL TORTS/CONVERSION 
  

Electronic Documents Constitute "Tangible Personal 
Property" and Can Therefore Be the Subject of a 

Conversion Cause of Action 
  
The Second Department determined Supreme Court 
properly denied a motion for summary judgment 
dismissing the conversion cause of action, finding that 
electronic documents constitute "identifiable tangible 
personal property" and therefor can be the subject of a 
conversion action: 
  

The subject matter of a conversion cause of 
action " must constitute identifiable tangible 
personal property'; real property and interests in 
business opportunities will not suffice" ... . 
However, electronic documents stored on a 
computer may be the subject of a conversion 
claim just as printed versions of the documents 
may ... . On their cross motion, the defendants 
failed to demonstrate that the client accounts 
alleged to have been converted did not exist in 
tangible form, such as computerized or paper 
client lists. Accordingly, that branch of the cross 
motion which was for summary judgment 
dismissing the conversion cause of action was 
properly denied, regardless of the sufficiency of 
the plaintiff's opposing papers ... . Volodarsky v 
Moonlight Ambulette Serv Inc, 2014 NY Slip 
Op 07498, 2nd Dept 11-5-14 
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INTENTIONAL TORTS/CRIMINAL 
PROCEDURE LAW/CIVIL 

PROCEDURE/STATUTE OF LIMITATIONS 
  

Dismissal of a Criminal Charge In the Interest of 
Justice Can Constitute a "Termination In Favor of 

the Accused" In the Context of a Malicious 
Prosecution Cause of Action 

  
In affirming Supreme Court's finding the actions time-
barred, the Second Department explained when the one-
year statute of limitations starts to run in false arrest 
(release from confinement), false imprisonment (release 
from confinement), and intentional infliction of emotional 
distress (date of arrest) causes of action.  Supreme 
Court had also dismissed the malicious prosecution 
cause of action on the ground that the "interest of 
justice" dismissal of the accusatory instrument in the 
underlying criminal case was not a favorable termination 
of the criminal action.  The Second Department 
disagreed, reinstated that cause of action and described 
the relevant analysis: 
  

Here, the Supreme Court concluded that the 
underlying criminal proceeding, in which the 
accusatory instrument was dismissed in the 
interest of justice ... , was not terminated in the 
plaintiff's favor. This conclusion is incorrect. "[A]ny 
termination of a criminal prosecution, such that 
the criminal charges may not be brought again, 
qualifies as a favorable termination, so long as 
the circumstances surrounding the termination 
are not inconsistent with the innocence of the 
accused" ... . 
  
In Cantalino [96 NY2d 391], the Court of Appeals 
considered whether the dismissal of a criminal 
proceeding in the interest of justice was a " 
favorable termination'" for purposes of a malicious 
prosecution action ... . The Court explained that 
there was no "per se rule that a dismissal in the 
interest of justice can never constitute a favorable 
termination" ... . Rather, the Court set forth a 
"case-specific rule," whereby the courts are to 
determine whether, "under the circumstances of 
each case, the disposition was inconsistent with 
the innocence of the accused" ... . In the case 
before it, the Court of Appeals concluded that the 
interest-of-justice dismissal constituted a 
favorable termination, citing the Criminal Court's 
indication that it was dismissing the charges 
because they were unfounded ... . It contrasted 
the case before it with a prior case, Ward v 
Silverberg (85 NY2d 993), in which it had found 
that an interest-of-justice dismissal was not a 
favorable termination of the criminal proceeding. 
The Court explained that, in Ward, unlike in 
Cantalino, the Criminal Court had "recognized 
that [the] plaintiff had committed the charged 

conduct, [but] it did not believe a criminal sanction 
was appropriate" ... . Thus, "the criminal charges 
in Ward were dismissed out of mercy" ... . A 
dismissal out of mercy "is fundamentally 
inconsistent with the accused's innocence" ... . 

  
In the present case, the criminal charges against 
the plaintiff were not dismissed out of mercy. 
Rather, they were dismissed based upon "the 
weakness of the proof of guilt" ... , a conclusion 
which is not inconsistent with the plaintiff's 
innocence ... . Bellissimo v Mitchell, 2014 NY 
07464, 2nd Dept 11-5-14 
  
 

INTENTIONAL TORTS/FALSE 
ARREST/FALSE 

IMPRISONMENT/MALICIOUS 
PROSECUTION/CIVIL RIGHTS VIOLATION 

(42 USC 1983) 
  

The Existence of Probable Cause Required 
Dismissal of Causes of Action for False Arrest, False 
Imprisonment, Malicious Prosecution and Violation 

of Civil Rights (42 USC 1983) 
  
The Second Department, reversing Supreme Court, 
determined the existence of probable cause was a 
complete defense to the causes of action alleging false 
arrest, false imprisonment, malicious prosecution and 
violation of civil rights (42 USC 1983): 
  

The existence of probable cause constitutes a 
complete defense to causes of action alleging 
false arrest, false imprisonment, and malicious 
prosecution ..., including causes of action 
asserted pursuant to 42 USC § 1983 to recover 
damages for the deprivation of Fourth 
Amendment rights under color of state law that 
are the federal-law equivalents of state common-
law false arrest and malicious prosecution causes 
of action ... . Generally, probable cause is 
established where an identified crime victim 
"communicates to the arresting officer information 
affording a credible ground for believing the 
offense was committed and identifies the accused 
as the perpetrator" ... . 

  
The appellants demonstrated their prima facie 
entitlement to judgment as a matter of law by 
establishing the existence of probable cause for 
the plaintiff's arrest. Paulos v City of New York, 
2014 NY Slip Op 07994, 2nd Dept 11-19=-14 
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INTENTIONAL TORTS/FALSE 
IMPRISONMENT/MUNICIPAL LAW 

  
Proper Jury Instructions in False Imprisonment Case 

Based Upon Detention During the Execution of a 
Search Warrant Explained 

  
The Second Department set aside the verdict and 
ordered a new trial on liability and damages because the 
jury was not properly instructed.  The plaintiff was 
detained at gunpoint while the police executed a search 
warrant based upon (apparently wrong) information 
provided by a confidential informant. The issues which 
should have been presented to the jury were whether 
the presumption of probable cause for the search 
warrant was rebutted and whether the "limited authority" 
to detain during a search was exceeded: 
  

The Supreme Court erred when it instructed the 
jury to, in effect, apply the Aguilar-Spinelli test to 
determine the validity of the search warrant. 
Under the Aguilar-Spinelli rule, as applied in a 
criminal prosecution, where probable cause is 
predicated in whole or in part upon the hearsay 
statements of an informant, it must be 
demonstrated that the informant is reliable and 
had a sufficient basis for his or her knowledge ... . 
By contrast, in a trial on the issue of liability for 
false imprisonment, there is a presumption of 
probable cause for the detention which the 
plaintiff must rebut with evidence that the warrant 
was procured based upon the false or 
unsubstantiated statements of a police officer ... .* 
* * 
  
The Supreme Court should have instructed the 
jury to determine whether the plaintiffs rebutted 
the presumption of probable cause by 
establishing that the NYPD presented "false or 
unsubstantiated statements" to the Criminal Court 
Judge to procure the issuance of the warrant ... . * 
* * 
  
We further note that police officers executing a 
search warrant have "limited authority to detain 
the occupants of the premises while a proper 
search is conducted" ..., and are "privileged to 
use reasonable force to effectuate the detention 
of the occupants of the place to be searched" ... . 
Accordingly, if warranted by the evidence 
presented at the new trial, the Supreme Court 
should direct the jury to determine, in the context 
of evaluating whether [plaintiff's] confinement was 
privileged, whether the police officers, even if they 
possessed probable cause to enter the apartment 
initially, exceeded the scope of their limited 
authority to detain the occupants of the 
apartment... . Ali v City of New York, 2014 NY 
Slip Op 08310, 2nd Dept 11-26-14 

INTENTIONAL TORTS/MALICIOUS 
PROSECUTION/FALSE 

ARREST/MUNICIPAL LAW/EVIDENCE 
  

Deeply Divided Court Reverses Plaintiff's Malicious 
Prosecution-False Arrest Verdict and Orders a New 
Trial/Error Not to Allow Unredacted Autopsy Report 
Into Evidence/The Nature of the Evidence Necessary 

to Demonstrate Probable Cause to Arrest Was the 
Core of the Disagreement Among the Justices 

  
The First Department, over a two-justice dissent, 
reversed a plaintiff's verdict and ordered a new 
trial.  Plaintiff's baby died a few weeks after birth.  The 
medical examiner concluded that the baby died of 
malnutrition that was not due to a detectable defect in 
her digestive system.  The plaintiff was charged with the 
baby's death, but the charges were dropped about a 
month later. Plaintiff sued the city, alleging malicious 
prosecution and false arrest.  Both causes of action 
require a finding that the police did not have probable 
cause to arrest.  The probable cause determination was 
left to the jury (which concluded the police did not have 
probable cause).  The majority decided it was reversible 
error not to admit the full autopsy report, including the 
redacted conclusion that the "manner of death" had 
been "homicide (parental neglect)."  The dissent 
vehemently argued that the arresting officer had enough 
information, both from the autopsy report and his 
investigation, to conclude that the baby had been 
adequately fed and that, therefore, the jury's finding the 
officer did not have probable cause to arrest was 
supported by the evidence. The concurring decision 
vehemently disagreed with the dissent, arguing that the 
arresting officer had probable cause as a matter of law: 
  
From the concurrence: 
  

"Probable cause exists if the facts and 
circumstances known to the arresting officer 
warrant a prudent person in believing that the 
offense has been committed" ... . "The evidence 
necessary to establish probable cause to justify 
an arrest need not be sufficient to warrant a 
conviction" ... . And, as previously discussed, 
conflicting evidence as to guilt or innocence, and 
discrepancies in the case being built against the 
arrested person, while relevant to the 
prosecution's ability to prove guilt beyond a 
reasonable doubt at trial, are not relevant to the 
determination of whether there was probable 
cause for an arrest ... . Further, "when the facts 
and circumstances are undisputed, when only 
one inference [concerning probable cause] can 
reasonably be drawn therefrom and when there is 
no problem as to credibility . . . , the issue as to 
whether they amount to probable cause is a 
question of law" ... . Since there is no dispute 
about either (1) plaintiff's status as the infant's 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08310.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08310.htm


 

 82 

sole custodian, (2) the contents of the autopsy 
report, or (3) the detective's reliance upon the 
autopsy report in making the arrest and initiating 
the subsequently aborted prosecution, probable 
cause for plaintiff's arrest and prosecution existed 
as a matter of law. It follows that this case should 
not have been submitted to the jury and that the 
City's motion for judgment notwithstanding the 
verdict should have been granted. * * * 
  

From the dissent: 
  

The evidence demonstrated that notwithstanding 
the conclusion in the autopsy report that the child 
died of malnutrition, the detective testified that two 
medical professionals who viewed the child's 
body saw no apparent signs of neglect or abuse, 
found food in the child's stomach, and concluded 
that she appeared to be well fed. Thus, there was 
no indication that plaintiff had either intentionally, 
recklessly or negligently starved the infant. The 
jury reasonably could have found that, at the time 
of arrest, there was no basis for a prudent person 
to believe that an offense had been committed. 
That is, that the mother did not act recklessly or 
negligently in feeding the child and/or not realizing 
that the child was malnourished, or did not in fact 
commit any offense whatsoever. * * * ... [T]he 
contents of the report along with the other 
evidence did not provide probable cause to 
believe that a crime had been committed. 
Moreover, under the circumstances of this case, it 
cannot be said that "it was reasonable, as a 
matter of law," for the detective to discredit 
plaintiff's account. Cheeks v City of New York, 
2014 NY Slip Op 08764, 1st Dept 12-16-14 
 
 

INTENTIONAL 
TORTS/REPLEVIN/CONVERSION/FRAUD/ 

CIVIL PROCEDURE 
  

Complaint Did Not State Causes of Action for 
Replevin or Conversion Because the Specific Funds 

Involved Were Not Sufficiently Identified/Fraud 
Cause of Action Stated---Inference of Fraud 

Sufficiently Raised from Circumstances Alleged 
  
The Fourth Department determined the complaint did not 
state causes of action for replevin and conversion, but 
did state a cause of action for fraud.  The motions to 
dismiss the replevin and conversion causes of action 
pursuant to CPLR 3211(a)(7) should therefore have 
been granted.  The basis of the complaint was the 
allegation that defendants embezzled as much as $4 
million from an incapacitated person (Aida Corey): 
  

Addressing first the replevin cause of action, we 
note that replevin is a remedy employed to 

recover a specific, identifiable item of personal 
property ..., and "[o]rdinary currency, as a rule, is 
not subject to replevin" ... . Unless the currency 
can be specifically identified, i.e., it consists of 
specific, identifiable bills or coins, replevin does 
not lie ... . Here, the amended complaint alleges 
that the individual defendants "have used some or 
all of Aida Corey's $4 million in cas[h] to purchase 
real and personal property and other tangible 
assets" and that they "have taken approximately 
$4 million of Aida Corey's cash and/or personal 
property." The sole focus of the parties, both in 
Supreme Court and on appeal, however, has 
been on the money allegedly taken by the ... 
defendants, and we therefore deem abandoned 
any allegations by plaintiffs concerning personal 
property ... . We thus conclude that the amended 
complaint fails to state a cause of action for 
replevin, because there is no "specifically 
identified" money that plaintiffs seek to recover ... 
.  
  
With respect to the plaintiff guardians' cause of 
action for conversion, the amended complaint 
likewise alleges that the individual defendants 
"have taken approximately $4 million of Aida 
Corey's cash and/or personal property," but as 
with the replevin cause of action we conclude that 
plaintiffs have abandoned any allegations 
concerning personal property ... . Money may be 
the subject of a cause of action for conversion 
only if "it can be identified and segregated as a 
chattel can be" ..., i.e., "where there is a specific, 
identifiable fund" ... . Contrary to the contentions 
of plaintiff guardians, the sums allegedly 
converted here do not constitute the type of 
specific, identifiable fund that would support a 
conversion cause of action ... .  
  
...[T]he court properly refused to dismiss the fraud 
cause of action against them. A fraud cause of 
action must allege that the defendant: (1) made a 
representation to a material fact; (2) the 
representation was false; (3) the defendant 
intended to deceive the plaintiff; (4) the plaintiff 
believed and justifiably relied on the statement 
and in accordance with the statement engaged in 
a certain course of conduct; and (5) as a result of 
the reliance, the plaintiff sustained damages ... . 
The allegations in the complaint must set forth the 
"basic facts constituting the fraud" ..., to "inform a 
defendant of the complained-of incidents" ... . The 
Court of Appeals has "cautioned that [CPLR] 
3016 (b) should not be so strictly interpreted as to 
prevent an otherwise valid cause of action in 
situations where it may be impossible to state in 
detail the circumstances constituting the fraud" 
(Pludeman v Northern Leasing Sys., Inc., 10 
NY3d 486, 491 [internal quotation marks 
omitted]). Here, much of the detail surrounding 
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the alleged fraud is " peculiarly within the 
knowledge' " of the ... defendants ..., and we 
agree with plaintiffs that an inference of fraud 
arises from the circumstances alleged in the 
amended complaint ... . Heckl v Walsh, 2014 NY 
Slip Op 07787, 4th Dept 11-14-14 

  
 

LABOR LAW 
  

Worker Struck by Falling Brick Entitled to Summary 
Judgment/Comparative Negligence Is Not a Defense 

to a Labor Law 240(1) Claim 
  
The First Department determined that summary 
judgment pursuant to Labor Law 240(1) was properly 
granted to a worker struck by a falling brick.  The court 
noted that comparative negligence is not a defense to a 
Labor Law 240(1) action: 
  

Plaintiff established his entitlement to judgment as 
a matter of law on the issue of liability on his 
Labor Law § 240(1) claim by submitting, among 
other things, his testimony that he was performing 
his assigned work of cleaning debris from the 
ground level, just outside the north side of the 
subject building under construction, when he was 
suddenly struck by a falling brick, in the absence 
of any overhead netting or other such protective 
devices ... . Defendants' witnesses further 
established their liability by confirming that the 
brick fell out of the hands of a masonry worker 
several stories above plaintiff, and that safety 
netting which had been installed on other sides of 
the building was absent from the north exterior. 
The lack of overhead protective devices was a 
proximate cause of plaintiff's injuries under any of 
the conflicting accounts ..., and plaintiff's 
comparative negligence is not a defense to a 
Labor Law § 240(1) claim... . Hill v Acies Group 
LLC, 2014 NY Slip Op 07601, 2nd Dept 11-6-14 

  
 

Owners' Intent, at the Time Plaintiff Was Injured, to 
Use the Property As a Second Home Triggered the 

Homeowners' Exemption to Labor Law Liability 
Notwithstanding that the Owners Never Occupied 

the Property and Started Leasing It Two Years After 
the Accident 

  
The First Department, over a dissent, determined that 
plaintiff was unable to raise a question of fact about 
whether defendant-homeowners intended to use the 
renovated house as income property, Therefore the 
homeowners' exemption under Labor Law 240(1) and 
241(6) precluded recovery for injuries suffered by the 
plaintiff during the renovation.  The homeowners did not 
direct or control plaintiff's work. The accident occurred in 
2005.  One of the owners, Parry, testified that they 

intended to use the place as a second home.  In 2007, 
having never occupied the house, the owners decided to 
lease the house and did so.  The court determined the 
owners' intent at the time of the accident in 2005 
controlled: 
  

The owners made a prima facie showing of their 
entitlement to the homeowner's exemption by 
demonstrating that their premises consist of a 
one-family dwelling and that they did not direct or 
control plaintiff's work ... . Therefore, the burden 
shifted to plaintiff to "produce evidentiary proof in 
admissible form sufficient to establish the 
existence of material issues of fact which require 
a trial of the action" ... . Plaintiff has failed to meet 
this burden as his arguments before this Court 
and the motion court are based on unfounded 
speculation that the owners intended to use the 
house solely for commercial purposes. 

  
The availability of the homeowner's exemption 
hinges upon "the site and the purpose of the 
work, a test which must be employed on the basis 
of the homeowners' intentions at the time of the 
injury" ... . Accordingly, plaintiff and the dissent 
misplace their reliance on the lease, which the 
owners entered into almost two years after 
plaintiff's injury. Farias v Simon, 2014 NY Slip 
Op 07932, 1st Dept 11-18-14 
  
  

Wooden Flooring With Gaps Between the Planks 
Constituted an Elevation-Related Hazard 

  
The First Department noted that wooden planks with 
gaps between them high above the bottom of a shaft 
constituted and elevation-related hazard to which Labor 
Law 240 (1) applied "regardless of whether the flooring 
was permanent."  Kircher v City of New York, 2014 NY 
Slip Op 07951, 1st Dept 11-18-14 
  
  

Homeowner Not Liable for Construction-Related 
Death---Criteria for Homeowner's Exemption and 
Supervisory Control by Homeowner Described in 

Some Depth 
  
The Third Department determined the homeowner was 
not liable to plaintiff's decedent (under Labor Law 200, 
240, 241 (6) or common law negligence) based on the 
homeowners' exemption and absence of supervision (by 
the homeowner) of plaintiff's decedent's work.  The 
homeowner had provided architectural plans to a 
contractor for an addition to the home.  Plaintiff's 
decedent was digging a trench for the basement and 
was buried and killed when the walls of the trench 
collapsed.  The court explained the applicable law in 
unusual detail: 
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Although Labor Law §§ 240 (1) and 241 "impose 
nondelegable duties upon contractors, owners 
and their agents to comply with certain safety 
practices for the protection of workers engaged in 
various construction-related activities" ..., the 
Legislature carved out an exception for "owners 
of one and two-family dwellings who contract for 
but do not direct or control the work" (Labor Law 
§§ 240 [1]; 241 [6]...). "In this context, the phrase 
direct or control is to be strictly construed and, in 
ascertaining whether a particular homeowner's 
actions amount to direction or control of a project, 
the relevant inquiry is the degree to which the 
homeowner supervised the method and manner 
of the actual work being performed by the 
[injured] party" ... . That is, "the owner must 
significantly participate in the project before he or 
she will be deemed to have crossed the line from 
being a legitimately concerned homeowner to a 
de facto supervisor" who is not entitled to the 
exemption ... . * * * 
  
...[U]nder established case law, "neither providing 
site plans, obtaining a building permit, hiring 
contractors, purchasing materials, offering 
suggestions/input, inspecting the site, retaining 
general supervisory authority, performing certain 
work, nor physical presence at the site, operates 
to deprive a homeowner of the statutory 
exemption — so long as the homeowner did not 
exercise direction or control over the injury-
producing work" ... . ... 
  
We reach a similar conclusion with respect to 
plaintiff's Labor Law § 200 claim, which codifies 
the common-law duty of owners and general 
contractors "to maintain a safe construction site" 
... . As a precondition to the imposition of liability 
upon defendant as a homeowner, "it must be 
shown that [defendant] exercised supervisory 
control over [decedent's] work and had actual or 
constructive knowledge of the unsafe manner in 
which the work was being performed" ... . "When 
an alleged defect or dangerous condition arises 
from [a] contractor's methods and the owner 
exercises no supervisory control over the 
operation, no liability attaches to the owner under 
the common law or under Labor Law § 200" ... . 
Even "[t]he retention of general supervisory 
control, presence at a work site, or authority to 
enforce safety standards is insufficient to 
establish the control necessary to impose liability" 
... . Peck v Szwarcberg, 2014 NY Slip Op 
08290, 3rd Dept 11-26-14 
  

 
 
 
 

Failure to Wear a Safety Harness Could Not 
Constitute the Sole Proximate Cause of Plaintiff's 

Fall (Caused by the Failure of a Scaffolding Plank)---
Therefore Plaintiff Entitled to Partial Summary 

Judgment on the Labor Law 240(1) Claim 
  
The Third Department noted that plaintiff's failure to 
wear a safety harness did not preclude recovery for a fall 
caused by the failure of a scaffolding plank. Under the 
facts, plaintiff's failure to wear a harness could not 
constitute the sole proximate cause of the accident: 
  

...[D]efendant alleged that claimant was 
recalcitrant in, among other things, failing to use 
an available safety harness. With respect to such 
defense, liability pursuant to Labor Law § 240 (1) 
does not attach when safety devices are readily 
available at the work site and a claimant knows 
that he or she is expected to use them but, for no 
good reason, chooses not to and such omission is 
the sole proximate cause of the accident ... . 
However, where a device intended to support a 
worker at an elevated height fails and that failure 
is a proximate cause of the accident, it is 
"conceptually impossible for a statutory violation 
(which serves as a proximate cause for a 
[claimant's] injury) to occupy the same ground as 
a [claimant's] sole proximate cause for the injury" 
... . 

  
Here, the facts are undisputed that, in an effort to 
assist with the construction of a platform, claimant 
stepped onto a plank on the existing scaffold, 
which was the primary safety device erected for 
the work, and the plank collapsed, causing 
claimant to fall and sustain his injuries. 
Accordingly, claimant's decision not to wear an 
available safety harness, or employ other safety 
measures that might have been available, could 
not have been the sole proximate cause of the 
accident, and the Court of Claims correctly 
awarded claimants partial summary judgment on 
the issue of liability with respect to their Labor 
Law § 240 (1) claim ... . Fabiano v State of New 
York, 2014 NY Slip Op 08695, 3rd Dept 12-11-
14 

 

LABOR LAW/MUNICIPAL LAW 
  

Summary Judgment Properly Granted in Labor Law 
241 (6) Cause of Action/Although Not Demonstrated 
Here, the Court Noted that Comparative Negligence 

Is a Valid Defense to a Labor Law 241 (6) Action 
  
The Second Department determined summary judgment 
was properly awarded to plaintiff in his Labor Law 241(6) 
cause of action. Plaintiff was impaled on an uncapped 
piece of vertical rebar.  (Although not the case here, the 
court noted that plaintiff's comparative negligence is a 
valid defense in a Labor Law 241 (6) action.): 
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Labor Law § 241(6) imposes a nondelegable duty 
of reasonable care upon owners and contractors 
to provide reasonable and adequate protection 
and safety to persons employed in, or lawfully 
frequenting, all areas in which construction, 
excavation or demolition work is being performed 
... . The provision requires owners and 
contractors to comply with specific safety rules 
and regulations promulgated by the 
Commissioner of the Department of Labor ... . 
The particular safety rule or regulation relied upon 
by a plaintiff must mandate compliance with 
concrete specifications, and not simply set forth 
general safety standards ... . Comparative 
negligence is a valid defense to a Labor Law § 
241(6) cause of action ... . 

  
Here, the cause of action alleging a violation of 
Labor Law § 241(6) was predicated on Industrial 
Code § 23-1.7(e)(2) (12 NYCRR 23-1.7[e][2]), 
which provides that "floors, platforms and similar 
areas where persons work or pass shall be kept 
free from accumulations of dirt and debris and 
from scattered tools and materials and from sharp 
projections insofar as may be consistent with the 
work being performed" (12 NYCRR 23-1.7[e][2]). 
Industrial Code § 23-1.7(e)(2) (12 NYCRR 
23.17[e][2]) is sufficiently specific to support a 
cause of action to recover damages pursuant to 
Labor Law § 241(6) ... . However, it has no 
application where the object that caused the 
plaintiff's injury was an integral part of the work 
being performed ... . 

  
Here, the plaintiff established his prima facie 
entitlement to judgment as a matter of law on the 
issue of liability on the cause of action alleging a 
violation of Labor Law § 241(6) by showing that 
there was a violation of 12 NYCRR 23-1.7(e)(2) 
and that such violation was a proximate cause of 
his injuries ... . In opposition, the defendants failed 
to raise a triable issue of fact as to their allegation 
that the uncapped rebar was an integral part of 
the work that was not subject to the cited 
regulation ..., or as to whether the plaintiff's own 
negligence contributed to the accident ... . Lopez 
v NYC Dept of Envtl Protection, 2014 NY Slip 
Op 08963, 2nd Dept 12-24-14 

  
 

LABOR LAW/NEGLIGENCE 
  

Defendant Homeowner Demonstrated She Did Not 
Have Actual or Constructive Notice of the 

Dangerous Condition and Did Not Create the 
Dangerous Condition (Deck Collapsed When Plaintiff 

Was Inspecting the Property Prior to Beginning 
Work) 

  

The Second Department affirmed the grant of summary 
judgment to the defendant homeowner.  While 
inspecting defendant's property before beginning work, 
the deck collapsed when plaintiff was walking on it.  The 
plaintiff sued under Labor Law 200 and common law 
negligence, alleging a dangerous condition.  Defendant 
demonstrated she did not have actual or constructive 
notice of the condition: 
  

Where, as here, a plaintiff's alleged injury arose 
from a dangerous condition on the premises, a 
property owner moving for summary judgment 
dismissing causes of action alleging common-law 
negligence and a violation of Labor Law § 200 
has the initial burden of showing that he or she 
neither created the dangerous condition nor had 
actual or constructive notice of it ... . A defendant 
has constructive notice of a defect when it is 
visible and apparent, and has existed for a 
sufficient length of time before the accident such 
that it could have been discovered and corrected 
... . "When a defect is latent and would not be 
discoverable upon a reasonable inspection, 
constructive notice may not be imputed" ... . 
  
Here, the defendant demonstrated her prima facie 
entitlement to judgment as a matter of law by 
establishing that the she did not have actual or 
constructive notice of the defect in the deck, 
which was latent and not discoverable upon a 
reasonable inspection. The defendant further 
demonstrated that she did not create the 
defect. Nicoletti v Iracane, 2014 NY Slip Op 
07991, 2nd Dept 11-19-14 

  
 

LABOR LAW/NEGLIGENCE/EMPLOYMENT 
LAW 

  
Questions of Fact Raised Re: Whether Plaintiff's 

Decedent's Brother and Plaintiff's Decedent Were 
Employees of the Defendants (Who Then May Be 

Liable Under the Doctrine of Respondeat Superior) 
or Independent Contractors 

  
The Second Department determined a question of fact 
had been raised about whether the brother of plaintiff's 
decedent was defendants' employee or an independent 
contractor.  Defendants are the owners of a single family 
home who hired plaintiff's decedent's brother and 
plaintiff's decedent to cut down a tree on the property. 
Plaintiff's decedent was killed when he was thrown 
head-first into a tree during the tree-felling process. 
Plaintiff's decedent sued defendants under negligence, 
violation of Labor Law sections 200 and 240, and 
wrongful death theories.  Plaintiff's decedent sought to 
hold defendants liable under the doctrine of respondeat 
superior (as the employer of decedent's brother, who 
negligently performed his work, causing plaintiff's 
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decedent's death). Plaintiff's decedent and his brother 
were hired by the defendants at the suggestion of a 
mason, Cano, who worked for the defendants.  Cano 
relayed defendants' instructions concerning the tree 
removal to plaintiff's decedent's brother: 
  

"The general rule is that an employer who hires 
an independent contractor is not liable for the 
independent contractor's negligent acts" ... . "The 
determination of whether an employer-employee 
relationship exists turns on whether the alleged 
employer exercises control over the results 
produced, or the means used to achieve the 
results. Control over the means is the more 
important consideration" ... . Whether a party is an 
independent contractor or an employee is usually 
a factual issue for a jury ... . 

  
The defendants failed to establish their prima 
facie entitlement to judgment as a matter of law, 
since the evidence they submitted in support of 
their motion did not demonstrate the absence of 
any triable issues of fact ... . In support of their 
motion, the defendants submitted the deposition 
transcript of the decedent's brother, who testified 
that the defendant Sean Jencik, in addition to 
specifying which trees were to be removed, 
provided instructions as to how the work was to 
be performed so that the trees would not fall on to 
the roadway, which were conveyed to him in 
Spanish through Cano. Moreover, the decedent's 
brother testified that the defendants gave the 
money to pay him and the other workers involved 
with the tree removal to Cano, who then paid 
them. Sirignano v Jencik, 2014 NY Slip Op 
08977, 2nd Dept 12-24-14 
 
 

LANDLORD-TENANT 
  

Cause of Action Against Landlord for Nuisance, 
Based Upon a Noisy Tenant, Does Not Lie Where the 

Landlord Did Not Create the Nuisance and the 
Landlord Has Surrendered Control of the Premises 

to the Tenant 
  
In affirming the denial of summary judgment to the 
landlord in an action alleging a tenant's noise constituted 
a nuisance (because the papers submitted were 
inadequate), the First Department noted that a cause of 
action for nuisance does not lie against a landlord who 
did not create the nuisance and who has surrendered 
control of the premises to a tenant.  Clarke v 6485 & 
6495 Broadway Apt Inc, 2014 NY Slip Op 07961, 1st 
Dept 11-18-14 

 
 

 
 

LANDLORD-TENANT/CONTRACT LAW 
  

Effects of Taking Property "As Is," the Implied 
Covenant of Fair Dealing, and Constructive Eviction 

Discussed 
  
Plaintiff-tenant took possession of the leased premises 
"as is." Subsequently plaintiff stopped paying rent 
claiming that the condition of the elevator prevented the 
issuance of a certificate of occupancy.  In denying both 
parties' motions for summary judgment (because plaintiff 
failed to show the condition of the elevator was the 
reason for the denial of the certificate of occupancy; and 
because the defendants failed to show it properly 
maintained the elevator), the Second Department 
explained the relevant contract principles: 
  

A court's fundamental objective in interpreting a 
contract is to determine the parties' intent from 
the language employed and to fulfill their 
reasonable expectations ... . "[A] written 
agreement that is complete, clear and 
unambiguous on its face must be enforced 
according to the plain meaning of its terms" ... . 
Thus, "[i]t is the role of the courts to enforce the 
agreement made by the parties—not to add, 
excise or distort the meaning of the terms they 
chose to include, thereby creating a new contract 
under the guise of construction" ... . 

  
Moreover, "[i]mplicit in every contract is a 
covenant of good faith and fair dealing, which 
encompasses any promise that a reasonable 
promisee would understand to be included" ... . 
"The implied covenant of good faith and fair 
dealing is breached when a party to a contract 
acts in a manner that, although not expressly 
forbidden by any contractual provision, would 
deprive the other party of the right to receive the 
benefits under their agreement" ... . * * * 
  
...[T]he fact that the plaintiff agreed to take 
possession of the leased premises in "as-is" 
condition does not necessarily warrant the 
conclusion that the plaintiff intended to waive any 
claims with respect to the portions of the building 
that were not leased to him, or to waive the 
landlord's obligation to maintain the elevator. The 
defendants ... argued that the provision of the 
lease which required them to "maintain the 
current elevator services and maintain and repair 
the elevator in reasonable condition" only 
obligated them to prevent any deterioration in the 
elevator service existing on the date that the 
parties entered into the lease. However, in light of 
the implied covenant of good faith and fair 
dealing, a reasonable tenant could interpret that 
provision as obligating the landlord to maintain 
the elevator free from violations and to promptly 
perform repairs, particularly if failing to do so 
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could prevent the tenant from obtaining a 
certificate of occupancy for the leased premises. 
... 
  
[Re: the defendants-landlords' motion for 
summary judgment to recover unpaid rent:] "The 
obligation of a commercial tenant to pay rent is 
not suspended if the tenant remains in 
possession of the leased premises, even if the 
landlord fails to provide essential services" ... . 
Before a tenant may withhold rent, the tenant 
must prove actual or constructive eviction ... . To 
demonstrate constructive eviction, then, a tenant 
must vacate the premises ... . Here, the 
defendants' submissions failed to demonstrate, 
prima facie, that the plaintiff remained in 
possession of the leased premises and thus, was 
not constructively evicted. Prakhin v Fulton 
Towers Realty Corp, 2014 NY Slip Op 07487, 
2nd Dept 11-5-14 

  
 

LANDLORD-
TENANT/NEGLIGENCE/MUNICIPAL LAW 

  
Landlord Properly Granted Summary Judgment in 
Action Stemming from an Assault on Landlord's 

Premises---Plaintiff Unable to Raise a Question of 
Fact Whether the Assailants Were Intruders, as 

Opposed to Tenants or Invitees 
  
The First Department determined summary judgment 
was properly awarded to the landlord in an action based 
upon an attack upon plaintiff on the landlord's 
premises.  Plaintiff was not able to raise a question of 
fact about whether the assailants were intruders, as 
opposed to tenants or invitees: 
  

A landlord has a common-law duty to take 
minimal precautions to protect tenants from a 
third party's foreseeable criminal conduct ... . In 
order to recover damages, a tenant must 
establish that the landlord's negligent conduct 
was a proximate cause of the injury ... . Where a 
plaintiff alleges that a criminal attack in a building 
was proximately caused by a landlord's failure to 
provide adequate security, "[the] plaintiff can 
recover only if the assailant was an intruder" (id. 
at 551). "To defeat a motion for summary 
judgment, a plaintiff need not conclusively 
establish that the assailants were intruders, but 
must raise triable issues of fact as to whether it 
was more likely than not that the assailants were 
intruders who gained access to the premises 
through the negligently-maintained entrance" ... . 
Applying these principles, no triable issue of fact 
exists here because there is no evidence from 
which a jury could conclude, without pure 
speculation, that the assailants were intruders, as 

opposed to tenants or invitees. Hierro v New 
York City Hous Auth, 2014 NY Slip Op -8734, 
1st Dept 12-11-14 
 
 

LIEN LAW/CIVIL PROCEDURE 
  

Under Liberal Construction of Lien Law Defendant 
Did Not Waive Its Mechanic's Lien by Failing to 

Assert Lien-Based Counterclaims and Cross Claims 
In Its Initial Answer 

  
The Third Department, in a full-fledged opinion by 
Justice Lahtinen, determined that the defendant had not 
waived its mechanic's lien by failing to assert lien-based 
counterclaims and cross claims it in its initial answer and 
therefore could amend its answer accordingly: 
  

"The duration of a lien is prescribed by statute 
and the right to enforce it, like the right to file and 
create it, is derived therefrom" ... . That statutory 
framework "is remedial in nature and intended to 
protect those who have directly expended labor 
and materials to improve real property at the 
direction of the owner or a general contractor" ... . 
The law governing mechanic's liens is thus 
liberally construed to ensure that its purpose is 
accomplished, and substantial compliance with its 
provisions is generally sufficient (see Lien Law §§ 
23, 40...). 

  
Lien Law § 44 (5) provides in pertinent part that 
"[e]very defendant who is a lienor shall, by 
answer in the action, set forth his [or her] lien, or 
he [or she] will be deemed to have waived the 
same, unless the lien is admitted in the complaint, 
and not contested by another defendant." * * * 
  
...[H]ere, at the time [defendant] made its motion 
to amend its answer, plaintiff's complaint, read in 
conjunction with [defendant's] answer as well as 
the other pleadings, constituted a sufficient 
substantial admission of [defendant's] lien such 
that, had the matter gone to trial on those 
pleadings, [defendant's] rights would have been 
preserved under the statutory language ... . Since 
[defendant's] lien rights had not been already 
waived as a matter of law when it made its motion 
to amend its answer, its proposed counterclaim 
and cross claims were not wholly devoid of 
merit. Edwards & Zuck PC v Cappelli Enters 
Inc, 2014 NY Slip Op 08690, 3rd Dept 12-11-14 
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LIMITED LIABILITY COMPANY/FIDUCIARY 
DUTY/PARTNERSHIP/JOINT 
VENTURE/CONTRACT LAW 

  
Operating Agreements Created a Limited Liability 

Company In Which Members Did Not Share Control 
of the Development Project or Responsibility for 
Losses/No Fiduciary Duty Arises from a Limited-

Liability-Company Relationship, As It Does from a 
Partnership or Joint Venture 

  
The Second Department noted that a fiduciary duty did 
not arise among members of a limited liability company, 
as it would have in a partnership or joint venture.  Here, 
the operating agreements created a limited liability 
company in which (unlike a partnership or joint venture) 
the members did not share control of the project or 
responsibility for losses: 
  

"Generally, where parties have entered into a 
contract, courts look to that agreement to discover 
. . . the nexus of [the parties'] relationship and the 
particular contractual expression establishing the 
parties' interdependency. If the parties . . . do not 
create their own relationship of higher trust, courts 
should not ordinarily transport them to the higher 
realm of relationship and fashion the stricter duty 
for them'" ... . Here, the written operating 
agreements submitted in support of the motions 
demonstrated an intent to form a limited liability 
company, not a partnership or joint venture that 
would have given rise to a fiduciary relationship. 
Moreover, the members of the limited liability 
company did not share control of the subject 
development project or responsibility for the 
losses, which are elements of both a joint venture 
and a partnership ... . Grand Pac Fin Corp v 97-
111 Hale LLC, 2014 NY Slip Op 08604, 2nd 
Dept 12-10-14 
 
 

MALICIOUS PROSECUTION/INTENTIONAL 
TORTS/EVIDENCE 

  
Malicious Prosecution Requires Something More 

than Merely Reporting an Alleged Incident to 
Authorities/Uncorroborated, Incredible, Allegations 

by Plaintiff Did Not Raise a Question of Fact 
  
The First Department, in a full-fledged opinion by Justice 
Richter, determined summary judgment in favor of the 
defendants was properly granted for malicious 
prosecution and defamation causes of action.  Plaintiff, 
Moorhouse, had been charged with attempted rape of a 
hotel worker, G.P., and was acquitted.  He then brought 
a civil suit alleging, among other causes of action, 
malicious prosecution and defamation.  The First 
Department explained that plaintiff's uncorroborated, 
incredible version of events, contradicted by eyewitness 

testimony which corroborated the hotel worker's 
allegations, and the acquittal itself, did not raise a 
question of fact: 
  

In the malicious prosecution cause of action, 
Moorhouse contends that G.P. initiated the 
criminal proceeding against him without probable 
cause and with malice ... . The Court of Appeals 
has imposed "stringent requirements" for bringing 
malicious prosecution claims ... . The Court 
explained that this is necessary "to effectuate the 
strong public policy of open access to the courts 
for all parties without fear of reprisal in the form of 
a retaliatory lawsuit" ... . To prevail on such a 
claim, a plaintiff has a "heavy burden" ..., and 
must establish the following four elements: "(1) 
the initiation of a criminal proceeding by the 
defendant against the plaintiff, (2) termination of 
the proceeding in favor of the accused, (3) lack of 
probable cause, and (4) malice" ... . A plaintiff's 
failure to prove any one of these elements will 
defeat the entire claim ... . 

  
A civilian who simply provides information to law 
enforcement authorities, who are then free to 
exercise their own independent judgment as to 
whether an arrest should be made and criminal 
charges filed, will generally not be held liable for 
malicious prosecution ... . To establish the 
element of initiation of a criminal proceeding, it 
typically must be shown that the defendant did 
something "more than merely report a crime to 
the police and cooperate in its prosecution" ... . 
Instead "[t]he defendant must have affirmatively 
induced the officer to act, such [*5]as taking an 
active part in the arrest and procuring it to be 
made or showing active, officious and undue zeal, 
to the point where the officer is not acting of his 
own volition" ... . Moorhouse v Standard NY, 
2014 NY Slip Op 07605, 1st Dept 11-6-14 
 
 

MENTAL HYGIENE LAW 
 

Supreme Court Erred In Refusing to Appoint a 
Guardian---However, Petitioner Was Not the 

Appropriate Choice for the Guardian 
  
Reversing Supreme Court, the Second Department 
determined the appointment of a guardian for Mae R, 
who was 91, was necessary. The Second Department 
further found that the petitioner was not the appropriate 
choice for a guardian.  [In addition, the court noted that, 
in absence of bad faith, it was an abuse of discretion for 
Supreme Court to order petitioner to pay the fees for the 
court evaluator and appointed attorney.]  The court 
explained the relevant law and the facts: 
  

Under Mental Hygiene Law article 81, a court may 
appoint a guardian for a person or a person's 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08604.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08604.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08604.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07605.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07605.htm


 

 89 

property upon determining, by clear and 
convincing evidence, that the requirements of 
article 81 have been met (see Mental Hygiene 
Law §§ 81.02[a][2], 81.12[a]...). Before a court 
may appoint a guardian, it must determine (1) that 
a guardian is "necessary to provide for the 
personal needs of that person, including food, 
clothing, shelter, health care, or safety and/or to 
manage the property and financial affairs of that 
person"; and (2) that "the person agrees to the 
appointment, or that the person is incapacitated" 
within the meaning of the statute (Mental Hygiene 
Law § 81.02[a][1], [2]...). The statute specifies the 
relevant considerations and issues in the 
determination of the need for a guardian, and 
expressly requires that the court consider the 
report of the court evaluator (see Mental Hygiene 
Law § 81.02[a]) and the "sufficiency and reliability 
of available resources" that may satisfy the needs 
of the proposed ward without requiring the 
appointment of a guardian (Mental Hygiene Law § 
81.02[a][2]...). Even where the court finds that 
appointment of a guardian is necessary, it is not 
required to appoint the person proposed by the 
petitioner ... . 

  
Here, contrary to the Supreme Court's 
determination, which rejected the 
recommendation of the court evaluator, the 
petitioner demonstrated by clear and convincing 
evidence that Mae R. is an incapacitated person 
as defined in Mental Hygiene Law § 81.02(b). The 
evidence at the hearing established that Mae R., 
a 91-year-old woman who presently resides by 
herself in her two-family home in Queens, is likely 
to suffer harm because she is unable to provide 
for her personal needs and manage her property, 
and does not adequately understand and 
appreciate the nature and consequences of her 
limited abilities (see Mental Hygiene Law § 
81.02[b][1], [2]...). 

  
The evidence established, among other things, 
that, until recently, Mae R. managed her person 
and property with the daily assistance of a tenant 
who previously resided with her, and Mae R.'s 
grandniece, both of whom testified at the hearing 
and were interviewed by the court evaluator. The 
evidence further established that, subsequently, 
Mae R. executed a health care proxy and power 
of attorney in favor of a neighbor, and a last will 
and testament bequeathing her entire estate to 
this neighbor, who procured the attorney who 
drafted the alleged directives and testamentary 
instrument. At an interview with the court-
appointed evaluator, however, Mae R. did not 
recall issuing the directives and testamentary 
instrument. Indeed, she told the court-appointed 
evaluator that she wished to leave her estate to 
family members. Further, witnesses at the hearing 

had heard Mae R. say that the same neighbor 
"makes me say things I don't mean and then I 
forget." Matter of Loftman ..., 2014 NY Slip Op 
08998, 2nd Dept 12-24-14 
 
 

MENTAL HYGIENE LAW/SEX 
OFFENDERS/CRIMINAL LAW 

  
"Detained Sex Offender," Under Article 10, Applies 

Equally to Lawfully and Unlawfully Detained Sex 
Offenders 

  
In the course of affirming the finding that appellant was a 
dangerous sex offender who must be civilly confined, the 
Second Department noted that Article 10 of the Mental 
Hygiene Law, which applies to "detained sex offenders," 
applies equally to lawfully and unlawfully detained sex 
offenders.  The court went on to briefly describe the 
relevant analytical criteria and proof burden: 
  

The appellant's contention that this proceeding 
was "jurisdictionally flawed" because he did not 
meet the definition of a detained sex offender is 
without merit. The appellant was incarcerated 
upon his conviction of attempted sodomy in the 
first degree pursuant to Penal Law § 110.00 and 
former Penal Law § 130.50 at the time that this 
proceeding was commenced (see Mental Hygiene 
Law § 10.03[g][1]). The Court of Appeals has 
made it clear that the statutory language of 
Mental Hygiene Law article 10 does not 
distinguish between lawfully and unlawfully 
detained sex offenders ... . * * * 
  
A "dangerous sex offender requiring confinement" 
is defined under Mental Hygiene Law article 10 as 
"a person who is a detained sex offender 
suffering from a mental abnormality involving 
such a strong predisposition to commit sex 
offenses, and such an inability to control behavior, 
that the person is likely to be a danger to others 
and to commit sex offenses if not confined to a 
secure treatment facility" (Mental Hygiene Law § 
10.03[e]). The State must establish by clear and 
convincing evidence that the appellant is a 
dangerous sex offender requiring confinement 
(see Mental Hygiene Law § 10.07[f]). Matter of 
State of New York v Abdul A, 2014 NY Slip OP 
09006, 2nd Dept 12-24-14 
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MUNICIPAL LAW/COUNTY LAW/CIVIL 
PROCEDURE/ENVIRONMENTAL LAW 

  
Provision of County Charter Requiring a 

Referendum to Amend the Drinking Water Protection 
Program Is Valid and Enforceable---Amendment 

Enacted Without the Referendum Is Null and Void---
Both Individual and Organizational Plaintiffs Had 

Standing to Contest the Amendment 
  
The Second Department reversed Supreme Court 
finding that: (1) the plaintiffs had standing to contest the 
amendment of the Suffolk County Drinking Water 
Protection Program (DWPP) on the ground that the 
referendum required by the county charter was not held; 
and (2) the resolution enacted in the absence of a 
referendum was null and void.  The court noted the fact 
that the pleadings were not included in plaintiffs' motion 
for summary judgment, the reason Supreme Court 
denied the motion, was not fatal to the motion: 
  

The Supreme Court erred in granting that branch 
of the defendants' cross motion which was for 
summary judgment dismissing the complaint on 
the ground that the plaintiffs lacked standing. An 
action commenced by natural persons pursuant to 
General Municipal Law § 51 "may take the form of 
[an] action for a declaratory judgment" ... . To 
have standing based upon their status as 
taxpayers, the individual plaintiffs were required to 
allege that the challenged act constituted a waste 
of or injury to public funds or, alternatively, that 
the challenged act was both illegal and 
"imperil[ed] the public interests or [was] calculated 
to work public injury or produce some public 
mischief" ... . Here, the plaintiffs alleged, in detail, 
that the defendants violated the Suffolk County 
Charter by enacting the Amendment in the 
absence of approval pursuant to a public 
referendum, and that this enactment threatened 
public funds expressly dedicated to protecting the 
drinking water supply in the County and lands in 
the Pine Barrens. Under the circumstances 
presented here, we conclude that the plaintiffs 
adequately alleged that the enactment of the 
challenged amendment without a public 
referendum is illegal insofar as it violates the 
Suffolk County Charter, and that this enactment 
imperiled the public interest or was calculated to 
work public injury or produce some public 
mischief... . ... 
  
Although the Supreme Court denied the plaintiffs' 
motion for summary judgment on the ground that 
they failed to submit a copy of the pleadings with 
their motion papers, we nonetheless exercise our 
discretion to reach the merits. Notwithstanding 
that CPLR 3212(b) requires that motions for 
summary judgment be supported by a copy of the 

pleadings, CPLR 2001 permits a court, at any 
stage of an action, to "disregard a party's mistake, 
omission, defect, or irregularity if a substantial 
right of a party is not prejudiced" ... . * * * 
  
[The] provisions of the New York Constitution and 
the Municipal Home Rule Law do not prevent 
Suffolk County from adopting a charter provision 
like the one at issue here, which requires 
approval by a public referendum in order to 
amend or repeal the DWPP in the future (see 
Municipal Home Rule Law § 11[2][a]; § 34[4]...). 
Although the relevant charter provision requires a 
public referendum that is denominated as a 
"mandatory" referendum, that public referendum 
is not mandated by State law (cf. Municipal Home 
Rule Law § 23). Rather, the relevant charter 
provision constitutes the County's mode of 
granting permission to the electorate to approve 
or disapprove, by means of a public referendum, 
proposed changes to the DWPP. Hence, the 
public referendum countenanced by the Suffolk 
County Charter can properly be characterized as 
a "permissive" referendum within the meaning of 
the New York Constitution and the Municipal 
Home Rule Law ... . Long Is Pine Barrens Socy 
Inc v County of Suffolk, 2014 NY Slip Op 
07633, 2nd Dept 11-12-14 

  
MUNICIPAL LAW/CONTRACT LAW 

  
"Notwithstanding Clause" in Contract Insulated 

Town from Liability for Bond Payments Re: a Waste 
Disposal Facility 

  
The Second Department determined Supreme Court 
properly resolved conflicting contract provisions by 
reference to General Municipal Law 109-b (2) which 
governs installment contracts entered into by 
municipalities.  The contract concerned the operation of 
a waste disposal facility which closed before the bonds 
used to fund it were paid off.  The insurance company 
sought payment from the town's sanitary district. The 
court held that the clauses in the contract which 
insulated the district from liability for the payments (if the 
funds were not appropriated) were enforceable: 
  

Consistent with the requirements of General 
Municipal Law § 109-b(2)(f), which applies to 
installment contracts entered into by 
municipalities, section 24 of the lease between 
the District and NCIDA states that: 

  
"Notwithstanding any other provision of this 
Agreement, (i) this Agreement shall be 
deemed executory only to the extent of the 
moneys budgeted and appropriated and 
available for the purpose of this 
Agreement, and no liability on account 
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thereof shall be incurred by the District 
beyond the amount of such moneys, and 
(ii) it is understood that neither this 
Agreement nor any representation by any 
public employee or officer creates any 
legal or moral obligation to request, 
budget, appropriate or make available 
moneys for the purpose of this 
Agreement." 

  
Such clauses are intended to be utilized as a 
shield against the imprudent use of taxpayers' 
dollars, and not as a sword to divorce the State, 
for purposes of its own convenience, from a 
contract fairly entered into and honestly 
performed ... . Nevertheless, "even though a 
municipality may possess sufficient funds to 
satisfy a particular obligation, such funds cannot 
be deemed available' if the expenditure thereof 
would be improvident" ... .  
  
Here, although in its lease with the NCIDA the 
District promised to seek appropriations sufficient 
to make the lease payments, the lease also 
repeatedly stated that the District's liability for 
payments was conditioned upon the appropriation 
of funds. Indeed, the District's promise to seek 
appropriations was tempered by the provision 
stating that it was required to do so only "subject 
to the provisions of Section 24 hereof." Since 
"trumping language such as a notwithstanding' 
provision controls over any contrary language' in 
a contract," the Supreme Court properly relied 
upon this section as the basis for its determination 
... . Frankenmuth Mut Ins v Waste Mgt of NY 
LLC, 2014 NY Slip Op 07624, 2nd Dept 11-12-
14 

  
 

NEGLIGENCE 
  

Plaintiff-Passenger's Injury In an Illegal Drag-Race 
Not Actionable---Under the Facts, Public Policy 

Precluded Plaintiff from Bringing Suit 
  
The First Department, over a dissent, determined that a 
complaint brought by a passenger, who was a willing 
participate in illegal drag-racing, against the drivers and 
other passengers involved, was properly 
dismissed.  Plaintiff was injured when the car he was in 
crashed during the race: 
  

"[A]s a matter of public policy, . . . where a plaintiff 
has engaged in unlawful conduct, the courts will 
not entertain suit if the plaintiff's conduct 
constitutes a serious violation of the law and the 
injuries for which the plaintiff seeks recovery are 
the direct result of that violation" ... . Plaintiff urges 
that this rule of law is inapplicable because he 
was merely a passenger and also because some 

of the defendants indicated during disclosure that 
they did not consider themselves to be racing. As 
for the latter argument, plaintiff controls the theory 
of his case and he has not wavered from his 
contention that a high-speed drag race was in 
progress — an allegation made in his complaint, 
bills of particulars, proposed amended complaint, 
affidavits submitted in the underlying motions and 
about which he testified in detail at his deposition. 
Supreme Court did not err in accepting plaintiff's 
admitted conduct in such regard ... . 

  
The fact that a plaintiff's injuries occurred in the 
course of unlawful conduct does not mandate 
dismissal ..., but instead the violation of law must 
be "sufficiently serious" to support such an 
extreme result, and this determination necessarily 
implicates "due consideration of all the relevant 
facts and circumstances" ... . Here, plaintiff 
testified that he knew Eastman had been drinking 
beer all day, plaintiff participated in banter 
regarding racing and he vouched for Eastman's 
truck as the fastest. Plaintiff stated that he 
entered the truck knowing a race was about to 
start, the truck and the vehicle driven by Losaw 
revved engines at a starting point on the road with 
yelling back and forth, and plaintiff never 
suggested that Eastman not proceed to race. In 
fact, once the race started, he even made 
comments urging Eastman to go faster so as not 
to be defeated in the race. Shortly thereafter, 
Eastman lost control of the truck. Estimated 
speeds during the race exceeded 100 miles per 
hour. Plaintiff was very familiar with the road, 
acknowledged racing on it previously and 
described it as "pretty curvy," "surface isn't even," 
"potholes, bumps" and "not much shoulder." 
  
Racing side by side at over 100 miles per hour in 
the dark on a two-lane rural road under the 
circumstances of this case constitutes the type of 
grossly reckless conduct that created a grave risk 
to the public ... . Hathaway v Eastman, 2014 NY 
Slip Op 07533, 3rd Dept 11-6-14 

  
  

Question of Fact Raised About Defendant's 
Comparative Negligence in Striking a Bicyclist 
Travelling the Wrong Way on a One-Way Street 

  
The Second Department reversed Supreme Court's 
grant of summary judgment to the defendant in a 
bicycle-vehicle collision action.  The bicyclist was 
travelling the wrong way on a one-way street and the 
collision occurred in an intersection after defendant had 
stopped at a stop sign before entering the 
intersection.  Although the bicyclist was negligent as a 
matter of law, the court determined that a question of 
fact had been raised about defendant's failure to see 
what was there to be seen (comparative negligence): 
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... [T]he defendant failed to make a prima facie 
showing that she was free from comparative fault 
in the happening of the accident ... . When asked 
at her deposition when she first saw the plaintiff's 
bicycle, she responded "I saw an object. As I was 
— I stopped. And then as I proceeded to cross 
the intersection, I felt something. And I saw an 
object." This testimony demonstrated the 
existence of triable issues of fact exist regarding 
whether the defendant failed to see what was 
there to be seen through the proper use of her 
senses ... and whether she failed to exercise 
reasonable care to avoid the collision with the 
plaintiff's bicycle ... . Accordingly, since the 
defendant failed to establish her prima facie 
entitlement to judgment as a matter of law, the 
Supreme Court should have denied her motion for 
summary judgment dismissing the complaint, 
regardless of the sufficiency of the plaintiff's 
opposition papers ... . Palmeri v Erricola, 2014 
NY Slip Op 07637, 2nd Dept 11-12-14 

  
 

Summary Judgment Properly Granted to Property 
Owner in Lead-Paint-Injury Case 

  
The Fourth Department determined the property owner 
was entitled to summary judgment in a lead-paint-injury 
case.  There was no showing defendant had notice of 
the presence of lead paint hazard or that defendant was 
negligent in abating the lead paint hazard: 

  
"In order for a landlord to be held liable for a lead 
paint condition, it must be established that the 
landlord had actual or constructive notice of the 
hazardous condition and a reasonable opportunity 
to remedy it, but failed to do so" ... . We conclude 
that plaintiffs failed to meet their initial burden of 
establishing that defendants had actual or 
constructive notice ... . Faison v Luong, 2014 NY 
Slip Op 07794, 4th Dept 11-14-14 

 
 

Plaintiff's Double-Parked Vehicle Furnished a 
Condition for the Accident But Was Not a Proximate 

Cause of the Accident 
  
The First Department reversed Supreme Court finding 
the fact that plaintiff was double-parked furnished the 
condition for the event but was not one of the causes of 
the accident.  The defendant driver had pulled around in 
front of plaintiff's vehicle and then backed into it: 
  

The fact that a vehicle is double parked "does not 
automatically establish that such double parking 
was the proximate cause of the accident" ... . 
Here, plaintiff established her prima facie 
entitlement to summary judgment by 

demonstrating that the location of her vehicle 
merely furnished the condition or occasion for the 
occurrence of the event but was not one of its 
causes ... . 
  
The record demonstrates that plaintiff's vehicle 
was double parked on a one way street. 
Defendants' vehicle, moving in the same 
direction, successfully passed plaintiff's vehicle on 
the left and pulled approximately three to four car 
lengths in front of it before stopping. One to two 
seconds later, defendants' vehicle drove in 
reverse in an erratic manner and struck the front 
of plaintiff's car, which was stationary at all 
times. Cervera v Moran, 2014 NY Slip Op 
07945, 1st Dept 11-18-14 

  
  

Evidence of General Inspection Practices, As 
Opposed to the Specific Inspection and Cleaning 
Practices Re: Where the Plaintiff Slipped and Fell, 

Insufficient to Entitle Defendant to Summary 
Judgment 

  
The Second Department affirmed the denial of 
defendant's motion for summary judgment in a slip and 
fall case.  The plaintiff slipped on a wet floor in the ladies 
room.  The defendant submitted only general information 
about its inspection practices without any specifics about 
the inspection or cleaning of the area where plaintiff fell: 
  

"A defendant who moves for summary judgment 
in a slip-and-fall or trip-and-fall case has the initial 
burden of making a prima facie showing that it did 
not create the hazardous condition which 
allegedly caused the fall, and did not have actual 
or constructive notice of that condition for a 
sufficient length of time to discover and remedy it" 
... . "In order to meet its burden on the issue of 
lack of constructive notice, the defendant must 
offer some evidence as to when the accident site 
was last cleaned or inspected prior to the 
plaintiff's fall" ... . "A movant cannot satisfy its 
initial burden merely by pointing to gaps in the 
plaintiff's case" ... . Moreover, a defendant's 
reference to general inspection practices, without 
evidence as to when the area at issue was 
inspected relative to the plaintiff's slip-and-fall, will 
not suffice to establish the lack of constructive 
notice of the existence of a dangerous condition 
... . 

  
Here, the Supreme Court properly denied the 
defendant's motion for summary judgment, since 
the defendant failed to submit any evidence 
regarding particularized or specific inspections or 
cleaning procedures that were utilized in the 
subject area relative to the time of the plaintiff's 
accident ... . Fernandez v Festival Fun Parks 
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LLC, 2014 NY Slip Op 07978, 2nd Dept 11-19-
14 

  
  

Evidence of General Cleaning Practices Is Not 
Sufficient to Demonstrate the Absence of 

Constructive Notice 
  
The Second Department noted that the absence of 
construction notice of a dangerous condition in a slip and 
fall case cannot be demonstrated by evidence of general 
cleaning procedures, as opposed to specific evidence 
when the area in question was inspected and cleaned: 
  

In a slip-and-fall case, a defendant moving for 
summary judgment has the burden of 
demonstrating, prima facie, that it did not create 
the allegedly hazardous condition or have actual 
or constructive notice of its existence for a 
sufficient length of time to discover and remedy it 
... . With respect to the issue of constructive 
notice, to meet its initial burden, "the defendant 
must offer some evidence as to when the area in 
question was last cleaned or inspected relative to 
the time when the plaintiff fell." "Mere reference to 
general cleaning practices, with no evidence 
regarding any specific cleaning or inspection of 
the area in question, is insufficient to establish a 
lack of constructive notice" ... . Sesina v Joy Lea 
Realty LLC, 2014 NY Slip OP 08976, 2nd Dept 
12-24-14 

 
 

Plaintiff's Deposition Testimony Stating that She Did 
Not Know the Cause of Her Fall Was Fatal to the 

Action---the Deposition Testimony Was Not 
Overcome by a "Feigned Issue" Subsequently 

Raised in an Affidavit or by Expert Opinion Evidence 
Alleging the Cause of the Fall 

  
The Second Department determined that plaintiff's 
deposition testimony that she did not look down and did 
not know the cause of her fall was fatal to the 
action.  The court determined that plaintiff's affidavit in 
opposition to the summary judgment motion stated a 
"feigned issue" designed to avoid the consequences of 
her deposition testimony.  In addition, the expert affidavit 
alleging the cause of the fall was a depression could not 
overcome the plaintiff's ignorance of the cause of the 
fall: 
  

Here, the defendant established its entitlement to 
judgment as a matter of law by submitting the 
deposition testimony of the plaintiff, in which she 
admitted to not knowing what her foot had been 
caught on, or what caused her to fall. Notably, the 
plaintiff testified that, as she exited a pharmacy, 
she walked straight, looking forward, and did not 
look down ... . 
  

In opposition, the plaintiff failed to raise a triable 
issue of fact. The plaintiff's affidavit submitted in 
opposition to the motion merely raised a feigned 
issue of fact designed to avoid the consequences 
of her earlier deposition testimony ... . The 
deposition testimony of the plaintiff's friend, who 
was present when the accident occurred, also 
failed to raise a triable issue of fact, as this 
witness was unable to identify what caused the 
plaintiff to fall. The plaintiff also submitted an 
affidavit of an expert who alleged that the 
proximate cause of the plaintiff's injuries was a 
depression of the walkway pavers, which created 
a one-inch height difference between the pavers 
and the abutting concrete curb, thereby causing a 
tripping hazard. However, since the plaintiff did 
not know what caused her to fall, it would be 
speculative to assume that this alleged condition 
proximately caused her fall ... . Rivera v J 
Nazzaro Partnership LP, 2014 NY Slip OP 
08001, 2nd Dept 11-19-14 

  
  

Questions of Fact Raised About Whether a Single 
Riser Was a Dangerous Condition, Despite the 

Obviousness of the Condition, the Fact that Plaintiff 
Had Negotiated the Riser Many Times Before, and 

the  
Absence of Any Code Violation 

  
The Third Department reversed Supreme Court finding 
that there were questions of fact about whether a riser 
constituted a dangerous condition, despite the absence 
of a code violation, the submission of an affidavit from an 
expert, the fact that the plaintiff had negotiated the riser 
many times before, and the obvious nature of the 
condition: 
  

To prevail on its motion for summary judgment, 
defendant was required to show that it maintained 
the premises in a reasonably safe condition and 
that it did not create or have notice of any 
allegedly dangerous condition ... . While the 
existence of a dangerous or defective condition is 
generally a question for the factfinder ..., 
"summary judgment is appropriate where a 
plaintiff fails to demonstrate the existence of any 
dangerous condition" ... . 
  
Here, defendant failed to establish as a matter of 
law that it maintained the premises in a 
reasonably safe condition ... . In support of its 
argument that the riser did not constitute a 
dangerous condition, defendant presented an 
affidavit of Ronald Bova, a professional engineer 
who inspected the premises. Bova observed that 
the single-step riser was immediately apparent, 
as it was located in a doorway and the flooring on 
either side of the riser was of a contrasting color 
and material. Although Bova further opined that 
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the riser did not violate the 2002 or 1964 state 
building codes because the building was 
constructed prior to their enactment, whether the 
building code applies to the riser is not dispositive 
of plaintiff's claim, which is premised on common-
law negligence principles ... . Based on his 
inspection and measurements, Bova asserted 
that neither the height of the step nor the lack of a 
handrail made the riser dangerous; however, he 
failed to definitively state the height of the riser 
and establish that it comported with generally 
accepted standards at the time the building was 
constructed or thereafter ... . 
  
Additionally, plaintiff testified that it was difficult for 
her and her coworkers to traverse the step 
because it was "very high." While defendant 
places great emphasis on plaintiff's admission 
that she stepped over the riser many times, as it 
was the only way to access the women's 
restroom, and that she was aware of the drop at 
the time that she fell, "[t]he germane issue in this 
case is not a failure to warn, but whether these 
premises were reasonably safe" ... . The fact that 
a dangerous condition is open and obvious does 
not relieve a landowner of all duty to maintain his 
or her premises in a reasonably safe condition ... , 
and plaintiff's familiarity with the allegedly 
defective condition may be considered with 
respect to her comparative negligence ... . 
Viewing the evidence in the light most favorable 
to plaintiff, as the nonmoving party, we find that 
defendant failed to demonstrate as a matter of 
law that the height of the riser was not a 
dangerous or defective condition. Barley v 
Robert J Wilkins Inc, 2014 NY Slip Op 08086, 
3rd Dept 11-20-14 

  

 
Criteria for an "Open and Obvious" Defense and an 

"Intervening or Superseding Cause" Defense 
Described---Effect of Plaintiff's Intoxication and Lack 

of Memory Re: the Accident Discussed  
  
The First Department determined a lawsuit stemming 
from plaintiff's fall from a roof into an unprotected 
airshaft could go forward.  The roof was accessed 
through an apartment window.  The Court of Appeals 
had reversed the First Department's dismissal of the 
action (on the ground the accident was not 
foreseeable).  On remand, the First Department 
addressed the defendant's arguments that the condition 
was open and obvious, that plaintiff's climbing onto the 
roof while intoxicated was the intervening, superseding 
or sole proximate cause of the accident, and the effect of 
the facts that no one witnessed the accident and plaintiff 
has no memory of it: 
  

To establish an open and obvious condition, a 
defendant must prove that the hazard "could not 

reasonably be overlooked by anyone in the area 
whose eyes were open" ... . However, "even 
visible hazards do not necessarily qualify as open 
and obvious" because the "nature or location of 
some hazards, while they are technically visible, 
make them likely to be overlooked" ... . The 
burden is on the defendant to demonstrate, as a 
matter of law, that the condition that caused the 
plaintiff to sustain injury was readily observable by 
the plaintiff employing the reasonable use of his 
senses ... . Furthermore, "whether a condition is 
not inherently dangerous, or constitutes a 
reasonably safe environment, depends on the 
totality of the specific facts of each case" ... . 

  
Viewing the evidence in the light most favorable 
to plaintiff, we find that a triable issue of fact 
exists whether the unguarded opening from the 
setback roof to the air shaft was an open and 
obvious condition that was not inherently 
dangerous. * * * 
  
"An intervening act will be deemed a superseding 
cause and will serve to relieve defendant of 
liability when the act is of such an extraordinary 
nature or so attenuates defendant's negligence 
from the ultimate injury that responsibility for the 
injury may not be reasonably attributed to the 
defendant" ... . "[L]iability turns upon whether the 
intervening act is a normal or foreseeable 
consequence of the situation created by the 
defendant's negligence" ... . To establish that a 
plaintiff's conduct was the sole proximate cause 
of his or her injuries, a defendant must show that 
the plaintiff engaged in reckless, unforeseeable or 
extraordinary conduct, i.e. that the plaintiff 
recognized the danger and chose to disregard it 
... . 
  
On the record before us, defendants have not 
established as a matter of law that plaintiff's act of 
walking out onto the setback roof was a 
superseding or intervening cause that severed the 
causal connection between his injuries and any 
negligence on their part. Plaintiff had never been 
to the building before the night in question, and 
defendants did not establish that plaintiff either 
knew, or should have known, that his conduct 
was dangerous, notwithstanding that he 
apparently fell during his second trip onto the 
setback roof. The fact that plaintiff was legally 
intoxicated does not alone render his actions a 
superseding cause ... . 
  
Defendants argue that plaintiff cannot make out a 
case of proximate cause because the accident 
was unwitnessed, and plaintiff does not recall 
what happened, and thus there can be no 
showing that a parapet or railing would have 
prevented the accident. However, plaintiff need 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08086.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08086.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08086.htm


 

 95 

not exclude every possible cause of his fall other 
than the premises defects alleged ... . Regardless 
of whether plaintiff slipped, tripped, or fell, an 
issue of fact exists whether his fall down into the 
air shaft was, at least in part, attributable to the 
fact that the setback roof was open to the 
unguarded shaft. Powers v 31 E 31 LLC, 2014 
NY Slip Op 08382, 1st Dept 12-2-14 

  
  
Operative Principles Re: a Collision Where Plaintiff 

Has the Right-of-Way Explained 
  
In finding that plaintiff was entitled to summary judgment, 
the Second Department explained the law surrounding a 
collision where plaintiff had the right-of-way: 
  

A driver who has the right-of-way is entitled to 
anticipate that other drivers will obey traffic laws 
which require them to yield (see Vehicle and 
Traffic Law § 1141...). Since there can be more 
than one proximate cause of an accident, a 
movant seeking summary judgment is required to 
make a prima facie showing that he or she is free 
from comparative fault ... . "Although a driver with 
a right-of-way also has a duty to use reasonable 
care to avoid a collision, . . . a driver with the 
right-of-way who has only seconds to react to a 
vehicle which has failed to yield is not 
comparatively negligent for failing to avoid the 
collision" ... . Smith v Omanes, 2014 NY Slip Op 
08418, 2nd Dept 12-3-14 

 
 

Single Step Was Open and Obvious and Not 
Inherently Dangerous 

  
The Second Department determined a single step 
separating the carpeted dining area from the rest of the 
restaurant was open and obvious and not inherently 
dangerous: 
  

A property owner has a duty to maintain his or her 
property in a reasonably safe manner ... . 
However, a property owner has no duty to protect 
or warn against an open and obvious condition, 
which as a matter of law is not inherently 
dangerous ... . Here, the defendants ... submitted 
evidence sufficient to establish, prima facie, that 
the single step separating the carpeted dining 
area from the rest of the restaurant in which the 
plaintiff allegedly fell, which consisted of wooden 
flooring, was open and obvious, and not 
inherently dangerous ... . Dillman v City Cellar 
Wine, Bar & Grill, 2014 NY Slip Op 08598, 2nd 
Dept 12-10-14 
  

Similar issue and result in Varon v New York City Dept 

of Educ, 2014 NY Slip Op 08633, 2nd Dept 12-10-14.  

There Can Be More than One Proximate Cause of an 
Accident---Plaintiff, to Prevail On a Motion for 
Summary Judgment, Must Demonstrate Both 

Defendant's Negligence as a Matter of Law and 
Plaintiff's Freedom from Comparative Fault 

  
The Second Department determined plaintiff's motion for 
summary judgment was properly denied, in part, 
because she failed to demonstrate she was free from 
comparative fault.  Defendant's truck and plaintiff's 
vehicle were stopped side by side in two left-turn lanes. 
When the light turned green both vehicles turned 
left.  Plaintiff alleged that defendant's truck crossed into 
her lane during the turn, striking her vehicle.  The court 
noted that there was a question of fact whether the truck 
crossed into plaintiff's lane, as well as whether plaintiff 
was comparatively negligent (two possible proximate 
causes of the accident): 
  

A driver is negligent if he or she violates Vehicle 
and Traffic Law § 1128(a) by, inter alia, failing to 
drive "as nearly as practicable entirely within a 
single lane" (Vehicle and Traffic Law § 1128[a]...). 
However, there can be more than one proximate 
cause of an accident ... . Accordingly, to prevail 
on a motion for summary judgment on the issue 
of liability, a plaintiff has the burden of 
establishing, prima facie, not only that the 
defendant was negligent, but that the plaintiff was 
free from comparative fault ... . 

  
Here, the deposition testimony of the parties, 
which the plaintiff submitted in support of her 
motion, was insufficient to demonstrate, prima 
facie, her entitlement to judgment as a matter of 
law. The deposition testimony raised triable 
issues of fact as to whether the defendant driver 
violated Vehicle and Traffic Law § 1128(a) by 
failing to drive the tractor-trailer "as nearly as 
practicable entirely within a single lane," and 
whether negligence, if any, on the part of the 
plaintiff, who admitted that she was not aware of 
what the defendant driver was doing while she 
made her turn, contributed to the happening of 
the accident. Kaur v Demata, 2014 NY Slip Op 
08607, 2nd Dept 12-10-14 

  
  

Sudden and Frequent Stops In Traffic Must Be 
Anticipated by Drivers 

  
The Second Department, in finding no question of fact 
had been raised about the existence of a non-negligent 
explanation for a rear-end collision, explained the 
relevant law: 
  

A rear-end collision with a stopped or stopping 
vehicle creates a prima facie case of negligence 
with respect to the operator of the rear vehicle 
and imposes a duty on that operator to rebut the 
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inference of negligence by providing a 
nonnegligent explanation for the collision ... . 

  
"One of several nonnegligent explanations for a 
rear-end collision [may be] a sudden stop of the 
lead vehicle" ... . However, "vehicle stops which 
are foreseeable under the prevailing traffic 
conditions, even if sudden and frequent, must be 
anticipated by the driver who follows, since he or 
she is under a duty to maintain a safe distance 
between his or her car and the car ahead" ... . Le 
Grand v Silberstein, 2014 NY Slip OP 08608, 
2nd Dept 12-10-14 

  

  
Defendant Driver Could Not Avoid Striking Bicyclist 

Who Did Not Stop at a Stop Sign 
  
The Second Department determined summary judgment 
was properly granted to the defendant re:  a bicycle/car 
collision in which the bicyclist was killed.  Defendant 
driver demonstrated plaintiff's decedent rode through a 
stop sign and there was no time to avoid the collision: 
  

The defendant was entitled to anticipate that the 
plaintiffs' decedent would stop at the stop sign 
and yield the right-of-way to him ... . Moreover, 
the evidence submitted by the defendant 
eliminated any triable issue of fact as to the 
defendant's alleged negligence in failing to avoid 
the impact ... . The defendant established, prima 
facie, that he had only a second to react ... . The 
evidence further established that, in an attempt to 
avoid impact, the defendant braked and slowed 
his vehicle to a stop immediately after impact. In 
opposition, the plaintiffs failed to raise a triable 
issue of fact. Under the circumstances presented, 
the defendant's alleged failure to reduce speed or 
alter his direction prior to impact did not raise a 
triable issue of fact as to whether he was 
negligent ... . Yun Lu v Saia, 2014 NY Slip Op 
08635, 2nd Dept 12-10-14 

 
 

Although There Was Evidence the Plaintiff Failed to 
Yield the Right-of-Way, There Was a Triable 

Question of Fact Whether Defendant Could Have 
Taken Steps to Avoid the Collision 

  
The Second Department reversed Supreme Court 
finding that, although there was evidence failed to yield 
the right-of-way in violation of Vehicle & Traffic Law 1142 
(a), defendant (Tiao) failed to demonstrate the absence 
of comparative fault on his part: 
  

A driver who has the right-of-way is entitled to 
anticipate that other drivers will obey traffic laws 
that require them to yield (see Vehicle and Traffic 
Law § 1141...). Moreover, a driver is negligent 
where he has failed to see that which through 

proper use of his senses he should have seen ... . 
At the same time, a driver traveling with the right-
of-way may nevertheless be found to have 
contributed to the happening of the accident if he 
or she did not use reasonable care to avoid the 
accident ... . "There can be more than one 
proximate cause of an accident" ..., and the issue 
of comparative fault is generally a question for the 
jury to decide ... . Thus, a movant seeking 
summary judgment is required to make a prima 
facie showing that he or she is free from 
comparative fault ... . 

  
In support of their motion, the defendants relied 
upon, inter alia, the deposition transcripts of the 
plaintiff and Tiao. While the defendants submitted 
evidence that the plaintiff failed to yield the right-
of-way to their vehicle in violation of Vehicle and 
Traffic Law § 1142(a), their submissions in 
support of their motion failed to establish Tiao's 
freedom from comparative fault and that the 
plaintiff's violation was the sole proximate cause 
of the accident... . Tiao recalled at his deposition 
that, prior to entering the intersection, when he 
was about five to eight feet therefrom, he 
observed the plaintiff's vehicle stopped at the stop 
sign on 72nd Street. Thereafter, he testified that 
three to four seconds elapsed between his seeing 
the plaintiff's vehicle initially and the collision. Tiao 
did not testify as to the movement of the plaintiff's 
vehicle from the point he initially observed it to the 
point of impact between the vehicles, and he 
admitted that he could not recall where he was 
looking at the point of impact. He further admitted 
that he did not take any evasive action to avoid 
the impact with the plaintiff's vehicle in the 
intersection. Based on Tiao's testimony, the 
defendants failed to eliminate all triable issues of 
fact as to whether Tiao took reasonable care to 
avoid the collision with the plaintiff's vehicle in the 
intersection... . Arias v Tiao, 2014 NY Slip Op 
08796, 2nd Dept 12-17-14 
  

Similar issue and result in Canales v Arichabala, 2014 
NY Slip Op 08803, 2nd Dept 12-17-14 

   
 

Abutting Landowners Are Not Required, Pursuant to 
the NYC Administrative Code, to Remove Ice and 

Snow from Pedestrian Ramps---The Ramps Are Not 
Part of the Sidewalk 

  
In reversing Supreme Court, the Second Department 
explained that pedestrian ramps are not part of the 
sidewalk and therefore abutting landowners are not 
required to remove ice and snow from a pedestrian 
ramp: 
  

"Administrative Code of the City of New York § 7-
210, which became effective September 14, 
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2003, shifted tort liability for injuries arising from a 
defective sidewalk from the City of New York to 
the abutting property owner" ... . "However, 
pedestrian ramps are not part of the sidewalk for 
the purpose of imposing liability on abutting 
landowners pursuant to that provision" ... 
. Stanziale v City of New York, 2014 Slip Op 
08825, 2nd Dept 12-17-14 

  
 

Negligent Training and Supervision Causes of 
Action Properly Survived Summary 

Judgment/Lawsuit Stemmed from Sexual Contact 
Between an Employee of Defendant Residential 

Facility and Plaintiff, Who Was 14 Years Old 
  
In a case stemming from an employee's (Williams') 
sexual contact with the plaintiff, a 14-year-old resident of 
defendant Berkshire Farm Center and Services for 
Youth, the Third Department determined the negligent 
training and supervision causes of action properly 
survived summary judgment: 
  

In order to succeed on a claim of negligent 
training and supervision of an employee, it must 
be demonstrated that the employer "knew or 
should have known of the employee's propensity 
for the conduct which caused the injury" ... and 
that the allegedly deficient supervision or training 
was a proximate cause of such injury ... . In 
support of its motion seeking the dismissal of 
plaintiff's negligent training and supervision 
claims, defendant presented testimony from its 
employees — including those who assumed 
supervisory positions — indicating that there were 
no prior indicia or reports of any inappropriate 
conduct by Williams toward the youths residing in 
the detention facility and that the news of the 
incident with plaintiff came as a complete surprise 
... . * * * 
  
...Review of the testimony of defendant's 
employees reveals that there was a general 
reluctance on the part of several staff members to 
report policy violations to supervisors or register 
complaints regarding staff conduct. Two staff 
members, in particular, testified that the director 
was not responsive to reports of improper conduct 
and she disregarded staff concerns regarding, 
among other things, scheduling male counselors 
to work alone during overnight shifts while there 
were female residents — some of whom were 
characterized as highly sexually active — in the 
facility. One staff member testified that he was 
aware of an incident in which Williams told plaintiff 
that she was "sexy" as she was returning to her 
room in a towel after having taken a shower, but 
he did not confront Williams or report it to his 
supervisors. Other evidence exists evincing 
Williams' propensity to engage in inappropriate 

contact with youths in the facility, including one 
occasion where it was discovered that a female 
resident had written Williams' phone number on a 
slip of paper. Rather than make a comprehensive 
inquiry about the matter, defendant limited its 
investigation to questioning the female and 
Williams. Despite the nature of the incident, 
defendant's director denied having any concerns 
about Williams' interaction with the residents. 
Other testimony by staff members described 
Williams as a counselor who appeared to relish 
having authority over the children and he acted 
aggressively toward them and without apparent 
concern for their interests. Specifically, one 
counselor averred that he observed Williams tell a 
female resident that he would "be with her" under 
different circumstances and that, although this 
staff member reported the exchange to a 
supervisor, Williams was not disciplined. Other 
complaints to supervisors regarding Williams' 
improper conduct appear to have gone 
unaddressed, causing one counselor to opine 
during his deposition that such reports "went in 
one ear and out the other." Viewing this evidence, 
as well as counselor testimony that defendant did 
not test or otherwise ensure that its staff members 
were knowledgeable and compliant with its written 
policies and instructional materials, in a light most 
favorable to plaintiff, we find that material issues 
of fact preclude summary judgment on these 
causes of action ... . Hicks v Berkshire Farm Ctr 
& Servs for Youth, 2014 NY Slip Op 0889, 3rd 
Dept 12-18-14 

  

 
Failure to Affirmatively Demonstrate Snow Removal 
Efforts Did Not Create the Dangerous Condition in a 
Slip and Fall Case Precluded Summary Judgment 

Pursuant to the "Storm in Progress" Doctrine 
  
In a slip and fall case, the Second Department 
determined defendant was not entitled to summary 
judgment pursuant to the "storm in progress" doctrine 
because it did not affirmatively demonstrate it did not 
create the dangerous condition by engaging in snow 
removal during the storm.  The court explained the 
relevant law: 
  

"Under the storm in progress' rule, a property 
owner will not be held responsible for accidents 
caused by snow or ice that accumulates on its 
premises during a storm until an adequate period 
of time has passed following the cessation of the 
storm to allow the owner an opportunity to 
ameliorate the hazards caused by the storm'" ... . 
"However, once a property owner elects to 
engage in snow removal activities, the owner 
must act with reasonable care so as to avoid 
creating a hazardous condition or exacerbating a 
natural hazard created by the storm" ... . 
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Here, the defendant failed to establish, prima 
facie, that it was entitled to judgment as a matter 
of law dismissing the complaint based on the 
storm in progress rule. In support of the motion, 
the defendant failed to submit evidence sufficient 
to demonstrate that it did not engage in any snow 
removal work while the snow was falling and that 
it did not create the alleged hazardous condition 
that proximately caused the plaintiff to fall ... . The 
defendant could not satisfy its initial burden as the 
movant for summary judgment merely by pointing 
to gaps in the plaintiff's case ... . Harmitt v 
Riverstone Assoc, 2014 NY Slip Op 09105, 2nd 
Dept 12-31-14 

 
NEGLIGENCE/ACCOUNTANT 

MALPRACTICE/IN PARI DELICTO 
DEFENSE/ADVERSE INTEREST 

EXCEPTION/AGENCY 
  

Adverse Interest Exception to In Pari Delicto 
Defense May Apply---The Two Concepts Are Briefly 

Explained 

  
In an accounting malpractice action, the Second 
Department determined the defendants' motion to 
dismiss based upon the defense of in pari delicto 
defense was properly denied because the adverse 
interest exception may apply.  The court explained the 
two concepts: 
  

The defendants contend that [the accounting 
malpractice] cause of action is barred by the 
doctrine of in pari delicto, "which mandates that 
the courts will not intercede to resolve a dispute 
between two wrongdoers" ... . However, the 
adverse interest exception to the doctrine of in 
pari delicto provides that "when an agent is 
engaged in a scheme to defraud his principal, 
either for his own benefit or that of a third person, 
the presumption that knowledge held by the agent 
was disclosed to the principal fails because he 
cannot be presumed to have disclosed that which 
would expose and defeat his fraudulent purpose" 
... . Here, the documentary evidence submitted by 
the defendants did not conclusively foreclose the 
application of the adverse interest exception to 
the in pari delicto defense ... . Schwartz v Leaf 
Salzman Mangenelli Pfiel, & Tendler LLP, 2014 
NY Slip Op 08823, 2nd Dept 12-17-14 

  

 
 
 
 

NEGLIGENCE/ASSUMPTION OF THE 
RISK/EDUCATION LAW 

  
Doctrine of Primary Assumption of the Risk Does 

Not Apply to Game of "Manhunt" Played After 
Midnight on School Property 

  
The Second Department determined that a game of 
"Manhunt" played on school premises after midnight was 
not the type of activity covered by the primary 
assumption of the risk doctrine: 
  

...[T]he defendant failed to establish its prima 
facie entitlement to judgment as a matter of law 
on the ground that the action was barred by the 
doctrine of primary assumption of risk ... , the 
doctrine of primary assumption of risk is most 
persuasively justified for its utility in facilitating " 
free and vigorous participation in athletic 
activities'" ... . As the Court of Appeals explained 
in Trupia v Lake George Cent. School Dist. (14 
NY3d 392), by placing the risk of participation on 
the participants themselves, rather than on the 
sponsor, the doctrine encourages sponsorship, 
which leads to more participation ... . The doctrine 
of primary assumption of risk is not applicable to 
the midnight game of manhunt at issue in this 
case. As with the "horseplay" at issue in Trupia, 
the game of manhunt at issue in this case is not 
the sort of "socially valuable voluntary activity" 
that the doctrine seeks to encourage ... . 
Therefore, the defendant did not establish that the 
doctrine of primary assumption of risk applies 
here ... . Wolfe v North Merrick Union Free 
School Dist, 2014 NY Slip Op 07499, 2nd Dept 
11-5-14 
  

 
NEGLIGENCE/BASEBALL PARK 

  
Required Level of Protection of Public from Being 

Struck by Baseballs Explained 
  
In finding that the plaintiff failed to state a cause of 
action, even when the affidavit in opposition to the 
motion to dismiss was considered, the Second 
Department explained the "protection-of-the-public-from-
being-struck-by-baseballs" obligation of the owners of a 
baseball park.  (Plaintiff failed to allege he was seated in 
the area of the park where protection is mandated.): 
  

"[I]n the exercise of reasonable care, the 
proprietor of a ball park need only provide 
screening for the area of the field behind home 
plate where the danger of being struck by a ball is 
the greatest" ... . So long as such screening "is of 
sufficient extent to provide adequate protection for 
as many spectators as may reasonably be 
expected to desire such seating in the course of 
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an ordinary game,' the proprietor fulfills the duty 
of care imposed by law and, therefore, cannot be 
liable in negligence'" ... . 

  
Here, the complaint alleged that the plaintiff was 
struck by a ball while seated in a luxury suite on 
the "Empire Level" of the premises, "located 
behind home plate," while the windows were 
open. The plaintiff did not allege that he was 
seated at field level, or in the area of the field 
behind home plate when he was struck, or that 
the defendants failed to provide screening of a 
sufficient extent to provide adequate protection for 
as many spectators as may reasonably be 
expected to desire seating in the area of the field 
behind home plate in the course of an ordinary 
game. Thus, the complaint failed to state a cause 
of action ... . Tarantino v Queens Ballpark Co 
LLC, 2014 NY Slip Op 09118, 2nd Dept 12-31-
14 

  

 
NEGLIGENCE/CIVIL PROCEDURE 

 
Because Defendant Was Negligent As a Matter of 

Law (Violation of Vehicle and Traffic Law), the 
Verdict In Favor of the Defendant Was Properly Set 

Aside 
  
The Second Department determined Supreme Court 
properly set aside the defendant's verdict in a vehicle 
collision case: 
  

A jury verdict should not be set aside as contrary 
to the weight of the evidence unless the jury could 
not have reached its verdict on any fair 
interpretation of the evidence ... . "It is within the 
province of the jury to determine issues of 
credibility, and great deference is accorded to the 
jury given its opportunity to see and hear the 
witnesses" ... . 

  
Here, a fair interpretation of the evidence does 
not support the jury's finding that the defendant 
was not negligent. The defendant testified that, 
when she was stopped at the intersection, her 
view to her left, the direction from which the 
injured plaintiff was coming, was obstructed, yet 
she proceeded anyway. The fact that the 
defendant proceeded into the intersection without 
having a clear view of the traffic on Wilson 
Avenue and without yielding the right-of-way after 
a stop sign demonstrated that she violated 
Vehicle and Traffic Law §§ 1142(a) and 1172(a) 
... . Such violations constitute negligence as a 
matter of law, and could not properly be 
disregarded by the jury ... . Consequently, on 
these facts, the jury could not have reached its 
verdict that the defendant was not negligent on 

any fair interpretation of the evidence ... 
. Zhubrak v Petro, 2014 NY Slip Op 08332, 2nd 
Dept 11-26-14 

 

  
NEGLIGENCE/CIVIL 

PROCEDURE/DAMAGES 
  

Once the Jury Found Defendant's Negligence Was 
Not a Substantial Factor in Causing Plaintiff's 

Injuries, the Jury Should Not Have Continued to 
Deliberate, Make Findings of Comparative 

Negligence and Apportion Damages---Jury's 
Continued Deliberations Were Superfluous---New 

Trial Not Necessary 
  
The First Department determined a new trial was not 
necessary where the jury went on to assess comparative 
fault and damages after finding defendant's negligence 
was not a substantial factor in causing the plaintiff's 
injuries.  The jury should have stopped deliberating at 
that point: 
  

The verdict sheet in this personal injury action 
instructed the jurors to determine (1) whether 
defendant was negligent, and (2) if so, whether 
defendant's negligence was a substantial factor in 
causing plaintiff's injuries. The jurors found that 
defendant was negligent, but that his negligence 
was not a substantial factor in causing plaintiff's 
injury. The verdict sheet instructed that if the 
jurors answered the second question in the 
negative, they should cease deliberations and 
report their verdict. The jurors, however, 
continued deliberating and determined that 
plaintiff was also negligent; that plaintiff's 
negligence was a substantial factor in causing his 
own injury; that plaintiff was 95% at fault, and 
defendant was 5% at fault; and that plaintiff was 
entitled to $200,000 in damages. 

  
This case is controlled by Pavlou v City of New 
York (21 AD3d 74 [1st Dept 2005], affd 8 NY3d 
961 [2007]), a Labor Law case in which the 
plaintiff was injured due to a damaged crane 
hoist. In Pavlou, the jurors determined that the 
City (the owner of the construction site) was 
negligent under the Industrial Code, but that its 
negligence was not a substantial factor in causing 
the plaintiff's injury. The jury also found that the 
crane manufacturer was not negligent (id. at 75). 
The verdict sheet instructed that upon making 
these findings, the jurors were to stop 
deliberations. The Pavlou jury, however, went on 
to find the third-party defendant-employer 
negligent for operating a damaged crane; the jury 
then apportioned the employer's degree of fault 
and fixed the amount of damages (id. at 81). This 
Court held that the plaintiff was not entitled to a 
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new trial as against the City, stating, "[T]he jury 
should not have apportioned [the employer's] 
liability . . . or fixed the amount of damages, once 
it determined that the violation of the Industrial 
Code was not a proximate cause and that the 
crane manufacturer was not negligent. The fact 
that the jury attempted such an award was a 
superfluous act that does not require a new trial" 
(id. at 76). The Court of Appeals affirmed (8 NY3d 
961 [2007]). 

  
The same reasoning as in Pavlou applies here. 
Once the jurors determined that defendant's 
negligence was not a substantial factor or 
proximate cause (see PJI 2:70, Proximate Cause 
— In General; see also PJI 2:36) of plaintiff's 
injuries, they should not have attempted to assess 
plaintiff's own negligence and to fix damages. 
That they did so was a superfluous act that 
[*2]does not require a new trial. Alcantara v 
Knight, 2014 NY Slip OP 09030, 1st Dept 12-30-
14 

 
 

 NEGLIGENCE/CIVIL 
PROCEDURE/EVIDENCE 

  
Late Motion to Amend Answer Should Not Have 

Been Granted/Violation of Vehicle and Traffic Law 
Established Negligence as a Matter of Law/Striking 

of Affirmative Defense Based on Brake Failure 
Proper Because Brakes Were Replaced (Spoliation 

of Evidence)/Fact that Defendant-Driver's Negligence 
Was Sole Proximate Cause of the Accident As a 

Matter of Law Did Not Preclude Comparative 
Negligence Affirmative Defense 

  
The defendant driver of a payloader struck a school bus 
and a personal injury action was brought by plaintiff, a 
school aide who was on the bus.  The Fourth 
Department determined defendants' late motion to 
amend the answer should not have been granted, the 
striking of an affirmative defense based upon brake 
failure was properly struck because the original brakes 
had been replaced (spoliation), defendant-driver's 
violation of Vehicle and Traffic Law 1143 established 
negligence as a matter of law, and the affirmative 
defense alleging comparative negligence on plaintiff's 
part should not have been dismissed: 
  

We agree with plaintiff that Supreme Court 
abused its discretion in granting defendants' cross 
motion [to amend the answer], and we therefore 
modify the order accordingly. The motion was 
made seven months after plaintiff had filed the 
note of issue and more than two years after she 
commenced the action, yet defendants offered no 
excuse for their delay in making the motion ... . 
We further conclude that preclusion of the 

affirmative defenses based on brake failure is 
warranted as a sanction for spoliation ... . After 
the accident, Cerrone replaced the payloader's 
allegedly defective brake calipers and discarded 
the old calipers. * * * 
  
Vehicle and Traffic Law § 1143 provides that 
"[t]he driver of a vehicle about to enter or cross a 
roadway from any place other than another 
roadway shall yield the right of way to all vehicles 
approaching on the roadway to be entered or 
crossed." Here, plaintiff met her initial burden on 
the motion by establishing as a matter of law that 
" the sole proximate cause of the accident was 
[Freeman]'s failure to yield the right of way' " to 
the school bus in violation of section 1143 ... . At 
the time of the accident, the school bus was 
lawfully stopped on a public roadway, and the 
payloader collided with the school bus after 
entering the roadway from a parking lot ... . In 
opposition to the motion, defendants failed to 
provide a nonnegligent explanation for the 
accident ... . * * * 
  
...T]he court erred in dismissing their affirmative 
defense of plaintiff's culpable conduct, and we 
therefore further modify the order by reinstating 
that affirmative defense. CPLR 1411 provides 
that, "[i]n any action to recover damages for 
personal injury . . . , the culpable conduct 
attributable to the [plaintiff] . . . , including 
contributory negligence . . . , shall not bar 
recovery, but the amount of damages otherwise 
recoverable shall be diminished in the proportion 
which the culpable conduct attributable to the 
[plaintiff] . . . bears to the culpable conduct which 
caused the damages." The statute encompasses 
any culpable conduct that had a "substantial 
factor in causing the harm for which recovery is 
sought" ... . Here, as the court found, there is no 
question that the sole proximate cause of the 
accident was defendants' negligence. Defendants 
contend, however, that the injuries plaintiff 
allegedly sustained in the accident were caused, 
in whole or in part, by her position on the bus, i.e., 
the fact that she was kneeling or standing on the 
bus rather than sitting in a seat, and they 
submitted an expert affirmation to that effect ... 
. Simoneit v Mark Cerrone Inc, 2014 NY Slip 
Op 07783, 4th Dept 11-14-14 
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NEGLIGENCE/CIVIL 
PROCEDURE/INTENTIONAL 
TORTS/FRAUD/NEGLIGENT 

MISREPRESENTATION/CIVIL 
CONSPIRACY/REAL 

PROPERTY/MORTGAGES/TITLE 
INSURANCE/GENERAL BUSINESS LAW 

349 
  

Purchase of Property Encumbered by an Unsatisfied 
Mortgage Gave Rise to Negligence, Negligent 

Misrepresentation, Fraud, and Civil Conspiracy 
Causes of Action Against Title Insurance Company 

  
Third-party plaintiff, Drummond, purchased property that 
was encumbered by an unsatisfied mortgage held by 
plaintiff bank. Drummond sued the title company, third-
party defendant New York Land, as well as the company 
from which she procured her mortgage, Residential, and 
the bank to which the mortgage was transferred, Wells 
Fargo.  The third-party defendants brought CPLR 3211 
motions to dismiss. The Second Department determined 
the causes of action against New York Land for 
negligence and negligent misrepresentation properly 
survived a motion to dismiss because the relationship 
between Drummond and New York Title was "so close 
as to approach privity," but no such relationship was 
demonstrated with Residential and Wells Fargo.  The 
Second Department further determined the fraud and 
civil conspiracy causes of action against New York Land 
should not have been dismissed, explaining the pleading 
requirements. In addition, the Second Department 
determined that the suit was not "consumer-related" and 
therefore the General Business Law 349 cause of action 
was properly dismissed: 
  

Although there was no contract between 
Drummond and New York Land, affording the 
pleadings a liberal construction and accepting all 
facts alleged as true ..., the third-party complaint 
supports Drummond's contention that the 
relationship between these two parties was so 
close as to approach privity .. . Indeed, the 
pleading alleges that New York Land was aware 
that the abstract and title report that it prepared 
were to be used for the specific purpose of 
facilitating a sale or mortgage of the property, that 
New York Land knew that Drummond was a 
member of a definable class who would rely on 
the certification in furtherance of that purpose, 
and that there was conduct between New York 
Land and Drummond evincing New York Land's 
understanding of Drummond's reliance ... . 
Accordingly, the Supreme Court properly denied 
those branches of New York Land's motion which 
were to dismiss, for failure to state a cause of 
action, the third-party causes of action alleging 

negligence and negligent misrepresentation 
insofar as asserted against it. * * * 
  
"The elements of a cause of action sounding in 
fraud are a material misrepresentation of an 
existing fact, made with knowledge of the falsity, 
an intent to induce reliance thereon, justifiable 
reliance upon the misrepresentation, and 
damages" ... . "All of the elements of a fraud claim 
must be supported by factual allegations 
containing the details constituting the wrong' in 
order to satisfy the pleading requirements of 
CPLR 3016(b)" ... . In certain circumstances, 
however, it may be "almost impossible to state in 
detail the circumstances constituting a fraud 
where those circumstances are peculiarly within 
the knowledge of [an adverse] party" ... . "Under 
such circumstances, the heightened pleading 
requirements of CPLR 3016(b) may be met when 
the material facts alleged in the complaint, in light 
of the surrounding circumstances, are sufficient to 
permit a reasonable inference of the alleged 
conduct' including the adverse party's knowledge 
of, or participation in, the fraudulent scheme" ... . 
Here, accepting all facts alleged as true ... , the 
third-party complaint contains sufficient 
allegations of fact from which it can be inferred 
that New York Land was aware of the alleged 
fraudulent scheme and intended to aid in the 
commission thereof ... . * * * 
  
"Although New York does not recognize civil 
conspiracy to commit a tort . . . as an independent 
cause of action, a plaintiff may plead the 
existence of a conspiracy in order to connect the 
actions of the individual defendants with an 
actionable, underlying tort and establish that 
those actions were part of a common scheme" ... . 
Again, affording the third-party complaint a liberal 
construction, Drummond alleged sufficient facts 
from which it may be inferred that New York Land 
knowingly participated, with certain other third-
party defendants, in the alleged fraudulent 
scheme ... . * * * 
  
General Business Law § 349 is a broad consumer 
protection statute, which declares "deceptive acts 
or practices in the conduct of any business, trade 
or commerce" to be unlawful (General Business 
Law § 349[a]...). A party claiming the benefit of 
General Business Law § 349 must, as a threshold 
matter, " charge conduct that is consumer 
oriented'" ... . "The single shot transaction, which 
is tailored to meet the purchaser's wishes and 
requirements, does not, without more, constitute 
consumer-oriented conduct for the purposes of 
this statute" ... . Rather, the defendant's acts or 
practices "must have a broad impact on 
consumers at large" ... . Here, Drummond's 
General Business Law § 349 cause of action is 
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predicated upon allegations that the third-party 
defendants fraudulently induced her to purchase 
the subject property and finance it with a 
mortgage loan from [Residential]. As the Supreme 
Court properly concluded, these factual 
allegations do not amount to conduct that has an 
impact on the public at large and, as such, do not 
state a cause of action for violation of General 
Business Law § 349 ... . JP Morgan Chase Bank 
NA v Hall, 2014 NY Slip Op 07475, 2nd Dept 
11-5-14 

  

 
NEGLIGENCE/CIVIL PROCEDURE/LEAD 

PAINT CASES 
  

In a Lead-Paint-Injury Case, Non-party Medical 
Records Not Discoverable (Re: Plaintiff's Mother and 
Siblings)--Non-party Academic Records Should Be 
Submitted for In Camera Review--Mother Cannot Be 

Compelled to Submit to an IQ Test 
  
The Third Department determined the extent of 
allowable discovery re: non-parties in a lead-paint-injury 
case.  The defense sought medical and academic 
records of plaintiff's mother and siblings, all non-parties, 
and sought to compel the mother to undergo an IQ 
test.  The Third Department held that the non-party 
medical records were not discoverable (except for the 
mother's records during pregnancy), the non-party 
academic records should be submitted to the court for in 
camera review, and the mother should not be compelled 
to undergo an IQ test: 
  

A subdivision of the main disclosure statute 
provides that "[u]pon objection by a person 
entitled to assert the privilege, privileged matter 
shall not be obtainable" (CPLR 3101 [b]). Medical 
records are protected by a doctor-patient privilege 
and cannot be disclosed without consent or a 
waiver of the privilege (see CPLR 4504 [a]...). A 
plaintiff waives the privilege by commencing an 
action that places his or her mental or physical 
condition at issue, but nonparties are not subject 
to having their medical histories made public 
merely because a relative commences an action 
... . As plaintiff's mother and siblings did not 
consent and have not waived that privilege, 
Supreme Court should not have ordered 
disclosure of their medical records ... . An 
exception exists for the mother's medical records 
during the time of her pregnancy with and birth of 
plaintiff, but plaintiff has already provided an 
authorization for those records ... .  
  
Regarding the mother's and siblings' academic 
records, defendants have submitted an expert 
affidavit, as noted above, indicating that those 
records are relevant and necessary to determine 

whether other factors caused plaintiff's injuries ... . 
Considering that these records are private but not 
privileged, Supreme Court reasonably balanced 
defendants' need for them and their possible 
relevance against the burden to these nonparties 
from disclosure, requiring that the siblings' 
records be produced to the court for an in camera 
review ... . The mother's academic records should 
similarly be submitted to the court for review and 
redaction of any privileged material. ... 
  
Defendants' need for her IQ test results, however, 
are not outweighed by the burden on her to 
undergo such a test, as well as the potential for 
extending this litigation by focusing on information 
extraneous to plaintiff's condition, such as all of 
the factors contributing to the mother's IQ ... . 
Considering the private and personal nature of 
the information sought and the potential delay due 
to myriad collateral issues, defendants should not 
be able to compel plaintiff's mother, a nonparty, to 
undergo an IQ test ... . Perez v Fleischer, 2014 
NY Slip Op 008101, 3rd Dept 11-20-14 

 

 
NEGLIGENCE/COMMON LAW 

INDEMNIFICATION/CONTRIBUTION/LEGAL 
MALPRACTICE 

  
Requirements for Common Law Indemnification and 

Contribution Causes of Action Explained 
  
The Second Department, in the context of a legal 
malpractice action, explained the requirements for 
common law indemnification and contribution.  The 
motions to dismiss at issue were brought by the third-
party defendant law firm (M & S) against the third-party 
plaintiff law firm (Danna).  The Second Department 
determined Danna's common law indemnification cause 
of action should have been dismissed because Danna's 
alleged liability was not purely vicarious and Danna's 
contribution action properly survived dismissal because 
Danna alleged M & S's legal malpractice contributed to 
plaintiff's damages: 
  

"The principle of common law, or implied, 
indemnification permits one who has been 
compelled to pay for the wrong of another to 
recover from the wrongdoer the damages it paid 
to the injured party" ... . "Common-law 
indemnification is warranted where a defendant's 
role in causing the plaintiff's injury is solely 
passive, and thus its liability is purely vicarious" ... 
. "Thus, a party which has actually participated in 
the wrongdoing is not entitled to indemnification" 
... . Here, the plaintiffs' claims against the Danna 
defendants in the instant legal malpractice action 
are based upon the Danna defendants' 
representation of the plaintiffs in an accounting 
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proceeding they commenced in the Superior 
Court of New Jersey (hereinafter the New Jersey 
proceeding). * * * ...[T]he documentary evidence 
submitted by M & S in support of its motion 
conclusively established that any liability on the 
part of the Danna defendants for legal malpractice 
was not solely passive and purely vicarious. 
Accordingly, the Supreme Court should have 
granted that branch of M & S's motion which was 
pursuant to CPLR 3211(a)(1) to dismiss the 
cause of action for common-law indemnification in 
the third-party complaint insofar as asserted 
against it. 
  
As to the contribution cause of action, " [i]n 
determining whether a valid third-party claim for 
contribution exists, the critical issue is whether the 
third-party defendant owed a duty to the plaintiff 
which was breached and which contributed to or 
aggravated plaintiff's damages'" ... . " [T]he 
remedy may be invoked against concurrent, 
successive, independent, alternative and even 
intentional tortfeasors'" ... . "A defendant attorney 
may seek contribution from a subsequently 
retained attorney, to the extent that the 
subsequently retained attorney's negligence may 
have contributed to or aggravated the plaintiff's 
injuries" ... . Contrary to M & S's contentions, the 
Supreme Court properly denied those branches of 
its motion which were pursuant to CPLR 3211(a) 
to dismiss the contribution cause of action in the 
third-party complaint insofar as asserted against 
it, since the defendants third-party plaintiffs 
properly stated a cause of action alleging that M & 
S's legal malpractice contributed to the plaintiff's 
damages, and documentary evidence did not 
conclusively establish a complete defense to that 
cause of action... . Bivona v Damma & Assoc 
PC, 2014 NY Slip Op 08947, 2nd Dept 12-24-14 

 
  

NEGLIGENCE/CONTRACT LAW 
  

Elevator Company Which Agrees to Keep Elevator in 
a Safe Operating Condition May Be Liable to Injured 

Passenger 
  
The Second Department reversed Supreme Court 
finding an elevator company which agreed to maintain 
an elevator in a safe condition may be liable to an 
injured passenger: 
  

"An elevator company which agrees to maintain 
an elevator in safe operating condition may be 
liable to a passenger for failure to correct 
conditions of which it has knowledge or failure to 
use reasonable care to discover and correct a 
condition which it ought to have found" ... . Here, 
the defendant submitted maintenance records for 

the subject elevator, including work tickets for a 
period of approximately one year preceding the 
plaintiff's accident and a "callout report," which 
indicated that approximately six months before 
the accident, the defendant was called to repair 
the alarm bell. The defendant also submitted the 
plaintiff's deposition transcript, wherein he 
testified that, prior to his accident, there were 
times when the alarm bell and strobe light did not 
activate and that two other individuals had been 
struck on the head by the gate prior to his 
accident. Thus, the defendant's submissions 
failed to establish, prima facie, that it did not have 
actual or constructive notice concerning the 
defective operation of the elevator's gate, alarm 
bell, and strobe light ... . Since the defendant 
failed to establish its prima facie entitlement to 
judgment as a matter of law, its motion should 
have been denied regardless of the sufficiency of 
the plaintiff's opposition papers ... . Papapietro v 
Knoe Inc, 2014 NY Slip Op 08817, 2nd Dept 12-
17-14 

  
  

Question of Fact Raised About Whether Contract for 
the Installation of Marble Staircase Landings Gave 

Rise to Tort Liability to Third Party (Plaintiff) 
Stemming from the Collapse of a Landing 

  
The Second Department determined a question of fact 
had been raised about whether a contract for the 
installation of marble staircase landings (by defendant 
Suli) gave rise to tort liability for injury to plaintiff resulting 
from the collapse of the landing: 

  
Ordinarily, the breach of a contractual obligation 
is not sufficient in and of itself to impose tort 
liability upon the promisor to noncontracting 
parties ... . However, a party who enters into a 
contract to render services may be said to have 
assumed a duty of care and, thus, would be 
potentially liable in tort to third persons when the 
contracting party, in failing to exercise reasonable 
care in the performance of its duties, launches an 
instrument of harm or creates or exacerbates a 
hazardous condition ... . Here, Suli demonstrated 
its prima facie entitlement to judgment as a matter 
of law by presenting evidence that it properly 
installed the marble slab, that it never received 
any complaints about the work prior to the 
accident, and that no defects in the marble were 
observed prior to the accident. However, in 
opposition, the plaintiff and the building 
defendants raised a triable issue of fact as to 
whether Suli created the hazardous condition that 
caused the accident through the affidavit of an 
experienced marble setter and installer. That 
expert explained that marble could weaken over 
time due to stress fractures, and opined that Suli 
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should have supported the marble slab with an 
additional "angle iron" in the center of the slab, 
and that Suli's failure to do so was a substantial 
contributing factor in the happening of the 
accident ... . Torres v 63 Perry Realty LLC, 2014 
NY Slip Op 08830, 2nd Dept 12-17-14 

 
 

NEGLIGENCE/CONTRACT LAW/CIVIL 
PROCEDURE 

  
In the Absence of Allegations in the Pleadings 

Supporting an "Espinal" Exception to the Rule that 
Tort Liability to Third Persons Does Not Arise from a 
Contract, No Question of Fact Was Raised About a 

Duty Owed by the Defendant to the Plaintiff 
  
The Second Department determined the complaint in a 
slip and fall case was properly dismissed.  There 
apparently was a contract between the defendant 
cleaning services company, One-A, and plaintiff's 
employer.  Plaintiff slipped and fell on a wet floor. The 
court explained the Espinal criteria for tort liability to third 
parties arising from a contract and then found that, 
because plaintiff was not a party to the cleaning-services 
contract, the cleaning-services company did not owe her 
a duty of care: 
  

Generally, a contractual obligation, standing 
alone, will not give rise to tort liability in favor of a 
third party ... . Nonetheless, the Court of Appeals 
has recognized three exceptions to this general 
rule: (1) where the contracting party, in failing to 
exercise reasonable care in the performance of 
his or her duties, launches a force or instrument 
of harm; (2) where the plaintiff detrimentally relies 
on the continued performance of the contracting 
party's duties; and (3) where the contracting party 
has entirely displaced another party's duty to 
maintain the premises safely ... . As part of its 
prima facie showing, a contracting defendant is 
only required to negate the applicability of those 
Espinal exceptions that were expressly pleaded 
by the plaintiff or expressly set forth in the 
plaintiff's bill of particulars ... . Here, given the 
allegations in the complaint and the plaintiff's bill 
of particulars, One-A established its prima facie 
entitlement to judgment as a matter of law simply 
by offering sufficient proof that the plaintiff was 
not a party to its contract to clean the floor of the 
premises, and that it thus owed her no duty of 
care ... . In opposition, the plaintiff failed to raise a 
triable issue of fact ... . Glover v John Tyler 
Eters Inc, 2014 NY Slip Op 08809, 2nd Dept 12-
17-14 

 
 
 

NEGLIGENCE/CONTRACT LAW/RELEASES 
  

Release Did Not Exclude Liability for Personal 
Trainer's Negligence 

  
The First Department determined that the wording of a 
release for a personal training program did not express 
an unequivocal intent to limit liability for negligence.  The 
plaintiff alleged that the trainer negligently instructed him 
to lift an excessive amount of weight: 
  

Prior to beginning training at defendant's facility, 
plaintiff executed a release wherein he 
acknowledged that there were "inherent risks in 
participating in a program of strenuous exercise" 
and released defendant from "all claims . . . which 
I . . . . may have against [defendant] . . . for all 
injuries . . . which may occur in connection with 
my participation in the program." It is undisputed 
that General Obligations Law § 5-326 does not 
bar enforcement of this release as defendant's 
facility is an instructional, and not a recreational, 
one. However, the language of the release does 
not reflect a clear and unequivocal intent to limit 
liability for negligence ... . While the release 
warned of the risks inherent in undergoing a 
strenuous exercise program, it does not 
"express[] any intention to exempt . . . defendant 
from liability for injury . . . which may result from 
[its] failure to use due care . . . in [its] training 
methods" ... . ...[T]he release does not purport to 
release defendant from all personal injury claims, 
"whether or not based on the acts or omissions of 
[defendant]," or contain other language conveying 
a similar import ... .  Kim v Harry Hanson Inc, 
2014 NY Slip Op 08229, 1st Dept 11-25-14 

  
 

NEGLIGENCE/EDUCATION/SCHOOL LAW 
  

Question of Fact Whether Structure on a Sports 
Field (Pole Vault Box) Was Open and Obvious Such 

that No Protection or Warning Was Required for 
Pedestrians 

  
The Second Department determined a question of fact 
had been raised about whether the school district had a 
duty to protect or warn pedestrians concerning a "pole 
vault box" on a sports field.  Plaintiff was injured when 
she tripped and fell over the box. Plaintiff thought she 
was using a walkway but she was on the pole vault 
runway: 
  

To impose liability upon a defendant in a trip-and-
fall action, there must be evidence that a 
dangerous or defective condition existed, and that 
the defendant either created the condition or had 
actual or constructive notice of it ... . A defendant 
has no duty to protect or warn against an open 
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and obvious condition, which as a matter of law is 
not inherently dangerous ... . The issue of 
whether a dangerous condition is open and 
obvious is fact specific, and thus usually a 
question for the jury ... . Whether an asserted 
hazard is open and obvious cannot be divorced 
from the surrounding circumstances ... . A 
condition that is ordinarily apparent to a person 
making reasonable use of his or her senses may 
be rendered a trap for the unwary where the 
condition is obscured or the plaintiff is distracted 
... . 

  
Here, the Supreme Court properly determined 
that the defendant submitted sufficient evidence 
to establish its prima facie entitlement to judgment 
as a matter of law on the ground that the pole 
vault box was not inherently dangerous and was 
readily observable to individuals employing the 
reasonable use of their senses ... . 

  
In opposition, the plaintiffs raised a triable issue of 
fact as to whether the condition, while open and 
obvious, constituted a trap for the unwary. In this 
regard, the plaintiff submitted photographs of the 
pole vault area and the affidavit of the injured 
plaintiff, wherein she stated that she had never 
been to this area of the athletic fields of the high 
school before, believed she was walking on a 
walkway, and was speaking to her daughter trying 
to determine which field to go to ... . Julianne 
Oldham-Powers v Longwood Cent School 
Dist, 2014 NY Slip Op 08411, 2nd Dept 12-3-14 
  
  

Wood Which Fell From a Shelf When Plaintiff 
Inadvertently Moved It Was the Condition for the 

Occurrence of the Event, But Not the Cause 
  
In reversing Supreme Court, the Second Department 
determined the defendant school was entitled to 
summary judgment in a personal injury action brought by 
a student.  The student had been injured when he 
inadvertently caused wood stored on a shelf to fall on 
him.  The Second Department determined the wood on 
the shelf was the condition for occurrence of the event 
but not the cause: 
  

"In order for a landowner to be liable in tort to a 
plaintiff who is injured as a result of an allegedly 
defective condition upon property, it must be 
established that a defective condition existed and 
that the landowner affirmatively created the 
condition or had actual or constructive notice of its 
existence" ... . "It is true that whether a certain 
condition qualifies as dangerous or defective is 
usually a question of fact for the jury to decide" ... 
. "However, summary judgment in favor of a 
defendant is appropriate where a plaintiff fails to 

submit any evidence that a particular condition is 
actually defective or dangerous" ... . 

  
Here, the defendants established prima facie that 
there was no evidence of a dangerous or 
defective condition that caused the injured 
plaintiff's accident. The injured plaintiff testified at 
the General Municipal Law § 50-h hearing that he, 
in effect, inadvertently pushed the two two-by-four 
pieces of wood off the shelving unit with the stick. 
Under these circumstances, the presence of the 
two-by-fours resting atop the shelving unit "merely 
furnished the condition or occasion for the 
occurrence of the event," but was not one of its 
causes... . Rant v Locust Val High School, 2014 
NY Slip Op 08415, 2nd Dept 12-3-14 

  

  
Fight On School Bus Was Not Foreseeable and 

Could Not Have Been Prevented 
  
The Second Department determined that the duty to 
supervise students on a school bus is identical to the 
duty to supervise students in school.  Here infant plaintiff 
was injured on the bus when punched by another 
student.  The bus driver did not see the incident and 
neither the infant plaintiff nor the assailant had been 
involved in or witnessed any other fights on the school 
bus. The court held that brief incident was not 
foreseeable and could not have been prevented: 
  

Like a school, a school bus company has a duty 
to adequately supervise children in its care, and 
to exercise the same degree of care toward them 
as would a reasonably prudent parent under 
similar circumstances ... . However, schools and 
school bus companies are not insurers of their 
students' safety; rather, for liability to result, they 
must have notice of the specific dangerous 
conduct so as to render the injury foreseeable, as 
well as a reasonable opportunity to prevent it ... . 

  
Here, the bus defendants established their prima 
facie entitlement to judgment as a matter of law 
by demonstrating that they had no notice of any 
violent propensities or disciplinary problems on 
the part of the assailant. Rather, the assailant's 
act of punching the infant was sudden and 
unforeseeable, and any lack of supervision was 
not a proximate cause of the infant's alleged 
injuries ... . Braun v Longwood Jr High School, 
2014 NY Slip Op 08595, 2nd Dept 12-10-14 
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Questions of Fact Re: Whether School Owed Duty of 
Care to Student Struck by a Car While Playing Tag 
Five Minutes Before School Began and Whether a 
Breach of that Duty Proximately Caused the Injury 

  
The First Department determined there were issues of 
fact raised concerning the school's duty to the plaintiff, 
an eighth grade student, after he was discharged from a 
school bus five minutes before school began.  The 
student was struck by a car when he darted or was 
pushed into the street while playing tag: 
  

Although the driver of the car was not negligent in 
causing the accident ..., the record presents 
issues of fact as to whether defendant [board of 
education] owed a duty of care to protect the 
infant plaintiff from traffic hazards after he was 
discharged by the school bus in front of the 
school, five minutes before the school day would 
begin ..., and whether that duty was breached by 
the school's failure to provide adequate safety 
measures, such as traffic barricades, proximately 
causing the injury ... . Mamadou S v Feliciano, 
2014 NY Slip OP 08909, 1st Dept 12-23-14 

 
 

Supervision of Student Could Not Have Prevented 
Injury 

  
In finding that the school's duty to supervise was not the 
proximate cause of the student's injuries, the Second 
Department explained the relevant law.  Here, the 
student tripped and fell after stepping on the straps of his 
book bag as he left the school: 
  

Schools are under a duty to supervise students in 
their charge and will be held liable for foreseeable 
injuries proximately related to the absence of 
adequate supervision ... . " Schools are not 
insurers of safety, however, for they cannot 
reasonably be expected to continuously supervise 
and control all movements and activities of 
students'" ... . Moreover, where an accident 
occurs in so short a span of time that even the 
most intense supervision could not have 
prevented it, any lack of supervision is not the 
proximate cause of the injury ... . Goldschmidt v 
City of New York, 2014 NY Slip Op 09103, 2nd 
Dept 12-31-14 

  

 
 
 
 
 
 
 

NEGLIGENCE/EDUCATION/SCHOOL 
LAW/ASSUMPTION OF RISK 

  
Questions of Fact Raised About Whether Student 
Assumed the Risk of Injury from Indoor Soccer 

Practice--Relevant Law Discussed In Some Depth 
  
The Second Department reversed Supreme Court's 
grant of summary judgment to the school finding that 
questions of fact had been raised about whether plaintiff-
student assumed the risk of injury.  Because it was 
raining, soccer practice was held indoors.  As part of the 
indoor practice, plaintiff was asked to sprint down a 
hallway and was told the loser in each pair of sprinters 
would be required to run laps up and down 
stairs.  Plaintiff was injured when she was unable to stop 
after passing the finish line and struck her head on the 
wall just beyond the finish line: 
  

The doctrine of primary assumption of risk is not a 
defense based on a plaintiff's culpable conduct, 
but, rather, is a measure of the defendant's duty 
of care to participants in certain types of athletic 
or recreational activities ... . "Under this theory, a 
plaintiff who freely accepts a known risk 
commensurately negates any duty on the part of 
the defendant to safeguard him or her from the 
risk'" ... . "Because determining the existence and 
scope of a duty of care requires an examination of 
plaintiff's reasonable expectations of the care 
owed him [or her] by others, the plaintiff's consent 
does not merely furnish the defendant with a 
defense; it eliminates the duty of care that would 
otherwise exist" ... . 

  
"As a general rule, application of assumption of 
the risk should be limited to cases appropriate for 
absolution of duty, such as personal injury claims 
arising from sporting events, sponsored athletic 
and recreative activities, or athletic and 
recreational pursuits that take place at designated 
venues" ... . Here, there is no dispute that the 
infant voluntarily participated on her school's 
soccer team, a sponsored athletic activity. 

  
"Pursuant to the doctrine of primary assumption of 
risk, a voluntary participant in a sporting or 
recreational activity, consents to those commonly 
appreciated risks which are inherent in and arise 
out of the nature of the sport generally and flow 
from such participation" ... . 

  
"...[I]n assessing whether a defendant has 
violated a duty of care within the genre of tort-
sports activities and their inherent risks, the 
applicable standard should include whether the 
conditions caused by the defendants' negligence 
are unique and created a dangerous condition 
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over and above the usual dangers that are 
inherent in the sport" ... . * * * 

  
..."[T]the primary assumption of risk doctrine does 
not serve as a bar to liability if the risk is 
unassumed, concealed, or unreasonably 
increased" ... . "[A]wareness of risk is not to be 
determined in a vacuum. It is, rather, to be 
assessed against the background of the skill and 
experience of the particular plaintiff" ... . 

  
"[A] board of education, its employees, agents 
and organized athletic councils must exercise 
ordinary reasonable care to protect student 
athletes voluntarily involved in extracurricular 
sports from unassumed, concealed or 
unreasonably increased risks" ... . Braile v 
Patchogue Medford School Dist of Town of 
Brookhaven, 2014 NY Slip OP 08949, 2nd Dept 
12-24-14 
  

NEGLIGENCE/ELEVATORS 
  

Although Elevator Company Which Agrees to 
Maintain Elevator May Be Liable to an Injured 

Passenger, Here the Passenger Was Unable to Raise 
a Question of Fact About the Company's Notice of a 

Potential Problem 
  
The Second Department determined Supreme Court 
should have granted the elevator company's motion for 
summary judgment. Plaintiff alleged he was injured 
when the elevator suddenly stopped between floors but 
was unable to raise a question fact whether the elevator 
company had notice of the problem which caused the 
elevator to stop: 
  

"An elevator company which agrees to maintain 
an elevator in safe operating condition may be 
liable to a passenger for failure to correct 
conditions of which it has knowledge or failure to 
use reasonable care to discover and correct a 
condition which it ought to have found" ... . 
Nouveau established its prima facie entitlement to 
judgment as a matter of law by showing that it did 
not have actual or constructive notice of an 
ongoing condition that would have caused the 
elevator to abruptly stop, and that it did not fail to 
use reasonable care to correct a condition of 
which it should have been aware ... . 

  
In opposition, the plaintiff failed to raise a triable 
issue of fact as to whether a prior problem with 
the elevator provided notice of the specific defect 
that allegedly caused the elevator to stop on the 
date of the subject incident. In addition, the 
affidavit of the plaintiff's expert was conclusory, 
lacking in foundation, and speculative ... . Further, 
the plaintiff could not rely on the doctrine of res 

ipsa loquitur because he failed to demonstrate 
that the accident was one that would not ordinarily 
occur in the absence of someone's negligence ... 
. Reed v Nouveau El Indus Inc, 2014 NY Slip 
Op 09116, 2nd Dept 12-31-14 
  

 
NEGLIGENCE/EMERGENCY DOCTRINE 

  
Emergency Doctrine Does Not Apply Where Party 

Invoking It Contributed to the Creation of the 
Emergency 

  
The Second Department affirmed Supreme Court's 
ruling that the emergency doctrine did not apply to the 
defendant (Smith). Defendant crossed over the grassy 
median from the southbound lane striking plaintiff's 
vehicle in the northbound lane. Defendant argued that 
the emergency doctrine applied because defendant's 
vehicle was struck from behind, causing it to leave its 
lane of traffic.  The Second Department determined the 
emergency doctrine did not apply because defendant 
contributed to the rear-end collision by slowing down 
without signaling at a time when defendant was aware 
the vehicle behind was tail-gating: 
  

...[T]he defendants failed to raise a triable issue of 
fact as to whether the emergency doctrine applied 
... . The emergency doctrine is not a defense 
available to the defendants because the 
emergency condition was partially created by 
Smith's disregard of existing traffic conditions ... . 
Smith had a duty not to stop suddenly or slow 
down without proper signaling so as to avoid a 
collision ... . At his deposition, Smith admitted that 
he was aware that the unidentified vehicle had 
been tailgating him for about 10 to 20 seconds. 
Despite being aware that he was being tailgated 
on a highway, he deliberately slowed his vehicle 
by disengaging the cruise control without proper 
signaling. Then, the unidentified vehicle hit the 
rear of his vehicle. Under these circumstances, it 
was foreseeable that slowing down without proper 
signaling could result in a rear-end collision. 
Accordingly, as Smith contributed to the creation 
of the emergency situation, the emergency 
doctrine is not applicable. Pearson v Northstar 
Limousine Inc, 2014 NY Slip Op 08968, 2nd 
Dept 12-24-14 
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NEGLIGENCE/EVIDENCE 
  

"Expert" Affidavit Did Not Address the Affiant's 
Qualifications for Rendering an Opinion Re: the 

Safety of a Curb and Sidewalk---Affidavit Should Not 
Have Been Relied Upon by the Motion Court 

  
In finding that defendant's motion for summary judgment 
in a slip and fall case should have been denied, the 
Third Department noted that the expert affidavit should 
not have been relied upon by the motion court because it 
failed to include sufficient information to qualify the 
affiant as an expert: 
  

Defendant ... submitted the affidavit of an alleged 
expert engineer who opined that the sidewalk and 
curb complied with all state and local building and 
fire codes and the sidewalk was in a good state of 
repair. A precondition to the admissibility of expert 
testimony is that the proposed expert is 
"possessed of the requisite skill, training, 
education, knowledge or experience from which it 
can be assumed that the information imparted or 
the opinion rendered is reliable" ... . Defendant's 
proffered expert affidavit does not include the 
information necessary to permit a court to reach 
such a determination. In his affidavit, defendant's 
proffered expert listed the initials "P.E." after his 
name, stated that he is a principal in a specific 
engineering firm, and stated his opinion based on 
his inspection, review of codes and his 
"experience as an engineer." While the "P.E." 
would indicate that he is licensed as a 
professional engineer (see Education Law § 
7202), the expert did not explicitly state whether 
he is licensed in any particular state. He also did 
not mention anything about his education, what 
type of engineer he is (e.g., mechanical, 
chemical, electrical), or any experience he may 
have that would be relevant to the design and 
maintenance of curbs and sidewalks. Nor did he 
attach a curriculum vitae that presumably would 
have included some or all of that information ... . 

  
Even assuming from the "P.E." designation that 
this person is licensed as a professional engineer 
somewhere, merely stating that a person is a 
licensed engineer is insufficient to qualify that 
person as an expert in a particular case, absent 
any proof that he or she had any specialized 
training, personal knowledge or practical 
experience related to the subject at issue ... 
. Flanger v 2461 Elm Realty Corp, 2014 NY Slip 
Op 08532, 3rd Dept 12-4-14 

 
 

 
 
 

Although Plaintiff Could Not Identify the Cause of 
Her Fall, A Question of Fact Was Raised Re: the 

Cause by Circumstantial Evidence 
  
The Second Department determined that, although the 
plaintiff was unable to identify the cause of her fall, she 
was able to raise a question of fact about the cause from 
circumstantial evidence: 
  

In a trip-and-fall case, a defendant may establish 
its prima facie entitlement to judgment as a matter 
of law by submitting evidence that the plaintiff 
cannot identify the cause of his or her fall ... . 
However, that a defective or dangerous condition 
was the proximate cause of an accident can be 
established in the absence of direct evidence of 
causation and may be inferred from the facts and 
circumstances underlying the injury ... . 

  
Here, the defendants met their burden of 
establishing their prima facie entitlement to 
judgment as a matter of law by demonstrating that 
the plaintiff was unable to identify the cause of her 
accident without engaging in speculation ... . 
However, in opposition, the plaintiff raised a 
triable issue of fact, inter alia, through 
circumstantial evidence, as to whether the cause 
of her fall was a cracked and/or unlevel condition 
on the defendants' driveway ... . Buglione v 
Spagnoletti, 2014 NY Slip Op 08801, 2nd Dept 
12-17-14 

 
 

NEGLIGENCE/LANDLORD-TENANT 
  

Slip and Fall Suit Against Out-Of-Possession 
Landlord Properly Dismissed 

  
The Third Department affirmed the dismissal of the 
complaint against the out-of-possession landlord 
(SJM).  The plaintiff slipped and fell because of a loose 
stairway-tread block.  The stairway was constructed by 
defendant-company, Stanley, with which SJM had 
contracted.  However SJM did not supervise or control 
Stanley's work. There was evidence the stairway (used 
only by employees of the tenant, not the general public) 
did not conform to the tread-width requirements of the 
building code: 
  

As a general rule, "'an out-of-possession landlord 
who relinquishes control of the premises and is 
not contractually obligated to repair unsafe 
conditions is not liable to employees of a lessee 
for personal injuries caused by an unsafe 
condition existing on the premises'" ... . There are 
exceptions. For example, a landlord has a 
"'nondelegable duty to provide the public with a 
reasonably safe premises and a safe means of 
ingress and egress'" ... . Liability may attach 
where the out-of-possession landlord has 
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contracted to repair or maintain the premises, has 
affirmatively created the condition ... or has 
retained a right to reenter the premises for 
inspection or repairs and the injury arises from a 
structural defect or specific statutory violation ... . 
... 
  
SJM's nondelegable duty to the public is not 
relevant because plaintiff's injury did not occur in 
an area open to the public * * * Although SJM 
retained a right under the lease to re-enter the 
premises, this "'is insufficient to establish the 
requisite degree of control necessary for the 
imposition of liability with respect to an out-of-
possession landlord'" ... . 
  
....[T]he condition of the stairway was not 
sufficient to impose liability upon SJM. Assuming, 
without deciding, that the stairway did not conform 
to the New York State Building Code provision 
with regard to the width of stair treads (see 9 
NYCRR former 713.1), the condition does not 
constitute a significant structural defect or 
statutory violation as would be necessary to find 
that SJM had constructive notice of the loose 
concrete block ... . Accepting plaintiff's 
descriptions of the accident, the stairway and the 
condition of the step, his fall was not attributable 
to the width of the tread, but rather its instability. 
...Supreme Court properly determined that SJM 
did not create the allegedly dangerous condition. 
Plaintiff's expert does not assert that the stairs 
were negligently designed, but rather that they 
were not constructed in accordance with the 
specifications. Although SJM retained Stanley to 
construct the stairway in accordance with the 
architectural plans, as a general rule, SJM is not 
liable for the independent contractor's alleged 
negligent construction ... . Wayman v Roy 
Stanley Inc, 2014 NY Slip Op 08087, 3rd Dept 
11-20-14 
 

  
Out-Of-Possession Landlord Liability Criteria 

Explained 
  
The Third Department determined an out-of-possession 
landlord was not liable to an employee of the tenant who 
slipped and fell on a loose stair tread.  Neither the terms 
of the lease nor a course of conduct rendered the out-of-
possession landlord responsible for repairing the 
condition.  The Third Department explained the relevant 
analytical criteria: 
  

"Generally, 'an out-of-possession landlord who 
relinquishes control of the premises is not liable to 
employees of a lessee for personal injuries 
caused by an unsafe condition existing on the 
premises'" ... . "'Exceptions to this rule include 
situations where the landlord retains control of the 

premises, has specifically contracted to repair or 
maintain the property, has through a course of 
conduct assumed a responsibility to maintain or 
repair the property or has affirmatively created a 
dangerous condition'" ... . Whittington v 
Champlain Ctr N LLC, 2014 NY Slip Op 08691, 
3rd Dept 12-11-14 
  

 

NEGLIGENCE/LEGAL 
MALPRACTICE/CRIMINAL LAW 

  
Criteria for a Legal Malpractice Action Re: the 

Attorney's Performance In a Criminal Trial 
Explained---Here Plaintiff's Conviction Was 

Reversed and Plaintiff Made a Colorable Claim of 
Innocence 

  
The Third Department determined a legal malpractice 
action brought by a client represented by the defendant-
attorney in a criminal trial properly survived summary 
judgment.  The defendant's conviction had been 
overturned by the Third Department and he was not 
reprosecuted.  Deficiencies in defendant's 
representation were noted in the reversal-decision: 
  

In a legal malpractice claim, proximate cause is 
established by demonstrating that "but for the 
attorney's negligence, [the plaintiff] would have 
prevailed in the underlying matter or would not 
have sustained any ascertainable damages"... . 
Stated differently, "[t]he test is whether a proper 
defense would have altered the result of the prior 
action" ... which, in the context of a criminal 
action, requires proof that the criminal defendant 
would not have been convicted ... . Further, "[f]or 
malpractice actions arising from allegations of 
negligent representation in a criminal matter, the 
plaintiff must have at least a colorable claim of 
actual innocence" ... . We find that a colorable 
claim has been demonstrated here based upon 
plaintiff's expressed assertions of innocence, 
together with our reversal of the judgment of 
conviction, as well as the District Attorney's 
decision not to reprosecute plaintiff and the 
consequent dismissal of the indictment ... . * * * 
  
Contrary to defendant's argument, plaintiff has 
sufficiently alleged pecuniary damages ..., i.e., 
damages that "compensate the victim for the 
economic consequences of the injury" ... . Arnold 
v Devane, 2014 NY Slip Op 08534, 3rd Dept 12-
4-14 
  

 
 
 

 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08087.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08087.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08087.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08691.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08691.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08691.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08534.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08534.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08534.htm


 

 110 

NEGLIGENCE/LEGAL 
MALPRACTICE/STATUTE OF 
LIMITATIONS/CONTINUING 

REPRESENTATION DOCTRINE 
  

The Toll of the Statute of Limitations Under the 
Continuing Representation Doctrine Ceased When 

the Attorney Was Discharged, Not When the 
Consent to Change Attorney Was Subsequently 

Filed---Various Ways In Which the Attorney-Client 
Relationship Can Be Terminated In this Context 

Explained In Some Depth 
  
The Second Department, in a full-fledged opinion by 
Justice Dillon, held that the continuing representation toll 
of the statute of limitations ceases when the attorney is 
actually discharged and not when the consent to change 
attorney is subsequently filed: 
  

An action to recover damages for legal 
malpractice must be commenced within three 
years from the accrual of the claim (see CPLR 
214[6]...). Accrual is measured from the 
commission of the alleged malpractice, when all 
facts necessary to the cause of action have 
occurred and the aggrieved party can obtain relief 
in court ... , regardless of when the operative facts 
are discovered by the plaintiff ... . However, 
"causes of action alleging legal malpractice which 
would otherwise be barred by the statute of 
limitations are timely if the doctrine of continuous 
representation applies" ... . The three-year statute 
of limitations is tolled for the period following the 
alleged malpractice until the attorney's continuing 
representation of the client on a particular matter 
is completed ... . For the doctrine to apply, there 
must be clear indicia of "an ongoing, continuous, 
developing, and dependent relationship between 
the client and the attorney" ... . * * * 
  
There are different ways that attorney-client 
relationships can be ended. One way is for the 
client to discharge the attorney, which can be 
done at any time with or without cause ... . A 
second way is for the attorney and client to 
execute a Consent to Change Attorney or for 
counsel to execute a stipulation of substitution, 
which is then filed with the court in accordance 
with CPLR 321(b) (see Vincent Alexander, 
Practice Commentaries, McKinney's Cons Laws 
of NY, Book 7B, CPLR C321:2). Alternatively, if 
the attorney deems it necessary to end the 
relationship without the consent of the client, such 
as where there is an irretrievable breakdown in 
the relationship or a failure of cooperation by the 
client, the attorney may move, on such notice as 
may be directed by the court, to be relieved as 
counsel by court order (see e.g. CPLR 321[2]; 

Rules of Professional Conduct [22 NYCRR 
1200.0] rule 1.16[c]...). 
  
An affirmative discharge of an attorney by the 
client is immediate. By contrast, from the 
standpoint of adverse parties, counsel's authority 
as an attorney of record in a civil action continues 
unabated until the withdrawal, substitution, or 
discharge is formalized in a manner provided by 
CPLR 321 ... . This rule protects adverse parties 
from the uncertainty of when or whether the 
authority of an opposing attorney has been 
terminated ..., even when the adverse party is 
informally aware that a discharge or substitution 
of an opposing counsel is pending or imminent ... 
. * * * 
  
The essence of a continuous representation toll is 
the client's confidence in the attorney's ability and 
good faith, such that the client cannot be 
expected to question and assess the techniques 
employed or the manner in which the services are 
rendered ... . "One of the predicates for the 
application of the doctrine is continuing trust and 
confidence in the relationship between the 
parties"' ... . What constitutes a loss of client 
confidence is fact specific, varying from case to 
case, but may be demonstrated by relevant 
documentary evidence involving the parties, or by 
the client's actions. Farage v Ehrenberg, 2014 
NY Slip OP 07977, 2nd Dept 11-19-14 
  
  

NEGLIGENCE/MEDICAL MALPRACTICE 
  

Defendant-Doctor's Failure to Mention He Was Under 
a Stayed License-Suspension In His Affidavit In 

Support of His Motion for Summary Judgment Was 
One Factor In Finding the Affidavit Insufficient to 

Meet Defendant's Burden on the Motion 
  
The Third Department determined defendant's motion 
for summary judgment in a medical malpractice action 
was properly denied on several grounds.  The court 
noted that it was troubled that the defendant doctor's 
(Stanger's) license was under a stayed suspension at 
the time he wrote his affidavit in support of the summary 
judgment motion, and he failed to mention the stayed 
suspension in his affidavit.  For that reason, among 
others, the court deemed the affidavit an insufficient 
basis for summary judgment: 
  

...[W]e nonetheless are ... by the fact that Stanger 
failed to disclose the status of his medical license 
when he prepared his affidavit in support of 
defendants' motions for summary judgment. The 
very first paragraph of Stanger's affidavit recites, 
"I am a physician duly licensed to practice in the 
State of New York." Noticeably absent from both 
that opening paragraph and Stanger's affidavit as 
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a whole is any mention of the fact that, only two 
months earlier, a one-year stayed suspension of 
his medical license had been imposed and that he 
was practicing medicine subject to certain terms 
of probation. This glaring omission is entirely 
inconsistent with Stanger's ethical obligations as 
a practicing physician and, in our view, 
[*4]seriously calls into question the medical 
opinion he has rendered regarding his diagnosis, 
care and treatment of decedent. Additionally, 
further review of Stanger's affidavit reveals that 
the opinion set forth therein was "[b]ased on 
[Stanger's] review of the [medical] records in this 
matter, as well as [his] personal recollection of the 
care and treatment rendered to [decedent]." In 
this regard, Stanger acknowledged that he did not 
complete his charting of decedent's January 29, 
2009 hospital visit until after he (1) learned that 
decedent had returned to the emergency 
department the following day, (2) was advised 
that decedent had died, and (3) had been 
questioned by another physician regarding the 
care and treatment he had provided to decedent 
the previous day. Under these circumstances, we 
do not find Stanger's affidavit to be sufficient to 
satisfy defendants' initial burden on the motions 
for summary judgment, thereby warranting the 
denial thereof. Howard v Stanger, 2014 NY Slip 
Op 08088, 3rd Dept 11-20-14 
  

  
NEGLIGENCE/MEDICAL 

MALPRACTICE/MUNICIPAL LAW/NOTICE 
OF CLAIM 

  
Infant's Injury Not Apparent for Several Months---
Application to File Late Notice of Claim Properly 

Granted 
  
The First Department affirmed Supreme Court's grant of 
an application to file a late notice of claim.  The injury did 
not become apparent until several months after the 
infant plaintiff was born, and all the other criteria for 
allowing a late notice of claim were met: 
  

...[T]he mother's assertion that she waited to file a 
notice of claim because she did not know until 
several months after the child was born that he 
was injured is a reasonable excuse for the delay 
in moving to file a late notice of claim ... . 
Moreover, respondent's experts have not 
disputed the assertion made by claimant's experts 
that periventricular leukomalacia (PVL), the injury 
alleged here, does not generally manifest itself 
until the infant fails to meet his developmental 
milestones, which in this case was approximately 
six months after the injury was inflicted, and that a 
layperson, such as the child's mother, would be 
unable to tell that he was injured ... . 

  
Claimant has demonstrated that respondent 
acquired actual knowledge of the facts 
surrounding the instant claim within 90 days or a 
reasonable time thereafter, because the expert 
affidavits of Dr. Richman and Dr. Singh establish 
that the records, on their face, evinced 
respondent's failure to provide the mother with 
proper labor and delivery care ... . * * * 
  
Respondent will not be unduly prejudiced by 
being compelled to defend this case, because it 
had actual notice of the underlying facts of the 
infant plaintiff's claim within a reasonable time 
after his birth, and the hospital has been in 
possession of the records since the alleged 
malpractice. Matter of Kellel B v New York City 
Health & Hosps Corp, 2014 NY Slip Op 07963, 
1st Dept 11-18-14 

  

 
NEGLIGENCE/MUNICIPAL LAW 

  
Pursuant to the NYC Administrative Code, Abutting 

Property Owners Are Not Responsible for the 
Maintenance of Tree Wells Within the Sidewalk 

  
The Second Department noted that the abutting property 
owner's responsibility for the safety of the sidewalk 
(under the New York City Administrative Code) does not 
extend to tree wells within the sidewalk: 
  

"Generally, liability for injuries sustained as a 
result of a dangerous condition on a public 
sidewalk is placed on the municipality, and not on 
the owner of the abutting land" ... . "Administrative 
Code of the City of New York § 7-210, which 
became effective on September 14, 2003, shifted 
tort liability for injuries arising from a defective 
sidewalk from the City of New York to the abutting 
property owner; however, a tree well is not part of 
the sidewalk' for purposes of that section of 
Administrative Code of the City of New York"... 
. Avezbakiyev v Champion Commons LLC, 
2014 NY Slip Op 07966, 2nd Dept 11-19-14 

 
  

Criteria for Abutting Property Owner's Liability for 
Accumulated Snow and Ice on a Sidewalk (In the 

Absence of a Statute or Ordinance) Explained 
  
The Second Department explained the liability of an 
abutting property owner for accumulated ice and snow 
on a sidewalk.  The slip and fall in this case occurred 
before NYC Administrative Code 7-210 imposed liability 
on abutting property owners: 
  

"In the absence of a statute or ordinance, an 
owner or lessee of property abutting a public 
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sidewalk may be held liable where it undertook 
snow and ice removal efforts which made the 
naturally-occurring conditions more hazardous'" ... 
. Here, [defendant]  made a prima facie showing 
of entitlement to judgment as a matter of law 
dismissing the complaint insofar as asserted 
against him on the ground that neither he nor 
anyone acting in his behalf performed snow 
removal at the premises, and that he was not 
liable for any actions his tenants may have taken 
with respect to the sidewalk ... . Harris v City of 
New York, 2014 NY Slip Op 08319, 2nd Dept 
11-26-14 

 
  

Bicyclist Assumed Risk of Injury While Jumping His 
Bicycle Off a Dirt Mound on a Dirt Bike Trail In a Park 
  
The Second Department determined plaintiff-bicyclist 
assumed the risk of injury while jumping his bicycle off a 
dirt mound on a dirt bike trail in a park: 
  

Under the doctrine of primary assumption of risk, 
a person who voluntarily participates in a sporting 
or recreational activity generally consents, by his 
or her participation, to those injury-causing 
events, conditions, and risks which are inherent in 
and arise out of the nature of the activity ... . Risks 
inherent in a sporting activity are those which are 
known, apparent, natural, or reasonably 
foreseeable consequences of the participation ... . 
"If the risks of the activity are fully comprehended 
or perfectly obvious, [the] plaintiff has consented 
to them and [the] defendant has performed its 
duty" by making the conditions as safe as they 
appear to be ... . This includes risks associated 
with the construction of the playing surface and 
any open and obvious condition on it ... . 

  
In support of their motion, the defendants 
established their prima facie entitlement to 
judgment as a matter of law by demonstrating that 
the plaintiff assumed the risk of his injuries by 
voluntarily jumping his bicycle from the subject 
dirt mound, and that the plaintiff was fully aware 
of the condition of the mound at the time of the 
accident, as he successfully jumped off the 
mound twice prior to the accident... . Mamati v 
City of New York Parks & Recreation, 2014 NY 
Slip Op 08406, 2nd Dept 12-3-14 

  
  

Condition Which Resulted in Plaintiff's Injury Was 
Not the Cause of the Injury 

  
The Second Department determined a personal injury 
action was properly dismissed because the condition 
which led to plaintiff's injury (a five-foot drop from the top 
of a retaining wall to the sidewalk) was not the cause of 
the accident.  Infant plaintiff lost control of her bicycle, 

left the path, and was injured when she went over the 
top of the retaining wall and fell to the sidewalk: 
  

Although the issue of proximate cause is 
generally one for the finder of fact ..., "liability may 
not be imposed upon a party who merely 
furnishes the condition or occasion for the 
occurrence of the event but is not one of its 
causes" ... . 

  
Here, the evidence submitted in support of the 
defendant's motion, which included a transcript of 
the deposition testimony of the infant plaintiff, 
demonstrated that the accident was proximately 
caused by the infant plaintiff's failure to control 
her bicycle and the failure of the bicycle's brakes 
... . The retaining wall, which was erected a 
considerable distance from the portion of the 
paved pedestrian path from which the infant 
plaintiff deviated, merely furnished the condition 
or occasion for the infant plaintiff's accident, and 
was not one of its causes ... . Any alleged 
negligence in the design, maintenance, or 
management of the retaining wall did not 
proximately cause the subject accident ... 
. Rattray v City of New York, 2014 NY Slip Op 
08416, 2nd Dept 12-3-14 
  

  
Succinct Description of Principles of Governmental 

Function Immunity 
  
The principles of governmental function immunity were 
succinctly stated by the Second Department: 
  

Under the doctrine of governmental function 
immunity, " [g]overnment action, if discretionary, 
may not be a basis for liability, while ministerial 
actions may be, but only if they violate a special 
duty owed to the plaintiff, apart from any duty to 
the public in general'" ... . 
  
Here, the defendants Town of Clarkstown Police 
Department and Town of Clarkstown ... 
established their prima facie entitlement to 
judgment as a matter of law by demonstrating that 
the allegedly negligent acts of the police officers 
were discretionary and not ministerial ... 
. Rodriguez v Town of Clarkston Police Dept, 
2014 NY Slip Op 08417, 2nd Dept 12-3-14 

  
 

Statutory Privilege Afforded Emergency Vehicles 
(Imposing a "Reckless Disregard" Standard for 

Accident-Liability) Is Not Dependent Upon Whether 
the Emergency Lights and Siren Were Activated 

  
The First Department determined summary judgment 
was properly granted to the city in a case stemming from 
a collision with a police car.  The evidence that the police 
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car, which was "performing an emergency operation," 
stopped at a stop sign before proceeding into the 
intersection where it was struck by the taxi in which 
plaintiff was a passenger was sufficient to demonstrate 
the police officer did not act recklessly.  It did not matter 
whether the emergency lights and siren were activated: 

  
As the police vehicle was an authorized 
emergency vehicle (Vehicle and Traffic Law § 
101), performing an emergency operation by 
"pursuing an actual or suspected violator of the 
law" (Vehicle and Traffic Law § 114-b), the 
operator was authorized to proceed through the 
red light, once it slowed down "as may be 
necessary for safe operation" (Vehicle and Traffic 
Law § 1104 [a],[b][2]). Thus, in order to hold the 
municipal defendants liable, plaintiff must 
demonstrate that the officer driving the police 
vehicle acted with "reckless disregard for the 
safety of others," which requires a showing that 
he "has intentionally done an act of an 
unreasonable character in disregard of a known 
or obvious risk that was so great as to make it 
highly probable that harm would follow and has 
done so with conscious indifference to the 
outcome" ... . 

  
Here, the officer's uncontroverted testimony was 
that he came to a complete stop prior to entering 
the intersection. That he looked in the direction of, 
but did not see, the approaching taxi did not 
render his conduct reckless ... . That issues of 
fact exist as to whether the police lights were on 
(which plaintiff saw prior to the accident, but the 
taxi driver testified he did not), or whether the 
siren was activated, is not material, as a police 
vehicle performing an emergency operation is not 
required to activate either of these devices, in 
order to be entitled to the statutory privilege of 
passing through a red light (Vehicle and Traffic 
Law § 1104[c]). Thus, the evidence demonstrates 
that the officer driving the police vehicle lawfully 
exercised the privilege, and appellants have 
produced no evidence of any other facts or 
circumstances which would raise a triable issue 
as to any reckless conduct by the officer.  Flynn v 
Sambuca Taxi LLC, 2014 NY Slip OP 08723, 
1st Dept 12-11-14 

 
 

Sheriff's Deputy's Driving During an Emergency 
Operation Did Not Rise to the "Reckless Disregard" 

Standard for Liability 
  
The Third Department determined summary judgment 
was properly granted in favor of the sheriff's department 
because the conduct of the sheriff's deputy (Curry) 
involved in the vehicle accident did not meet the 
"reckless disregard" standard for vehicles involved in 

"emergency operations."  The accident happened when 
the deputy made a U-turn because he noticed a police 
officer who appeared to be "having trouble with" a 
detained suspect: 
  

"Vehicle and Traffic Law § 1104 (a) exempts the 
drivers of authorized emergency vehicles from the 
requirements of certain traffic laws when they are 
'involved in an emergency operation'" ... . This 
statutory qualified immunity "precludes the 
imposition of liability for otherwise privileged 
conduct except where the conduct rises to the 
level of recklessness" ... . By statute, "[e]very . . . 
police vehicle" is an "authorized emergency 
vehicle" within the meaning of Vehicle and Traffic 
Law § 1104 (a) and (b) (Vehicle and Traffic Law § 
101 [emphasis added]), and the fact that Curry's 
police vehicle was unmarked does not compel a 
contrary conclusion (see Vehicle and Traffic Law 
§ 101...), although it may be relevant to the 
inquiry into whether he acted recklessly ... .  
  
We further find that Curry was exempt from 
certain traffic laws because he was engaged in an 
"emergency operation" (Vehicle and Traffic Law 
§§ 114-b, 1104 [a]...). Specifically, among other 
privileges, Curry was entitled to "[d]isregard 
regulations governing directions of movement or 
turning in specified directions" (Vehicle and Traffic 
Law § 1104 [b] [4]) and to "[s]top" his vehicle 
regardless of other traffic laws (Vehicle and 
Traffic Law § 1104 [b] [1]). Thus, while U-turns 
were not permitted at this location, Curry was 
permitted to stop or slow his vehicle in traffic and 
to make a U-turn, provided he did not act 
recklessly ... . The evidence is undisputed that 
Curry, having acted to assist an officer who 
appeared to be having trouble with a detained 
suspect, was undertaking an "emergency 
operation."  Jones v Albany County Sheriff's 
Dept, 2014 NY Slip Op 08895, 3rd Dept 12-18-
14 

 
2 1/2 Year Delay In Correcting Location of the Slip 

and Fall Described in the Notice of Claim Prejudiced 
the Defendant/Motion for Leave to File an Amended 

Notice Properly Denied 
  
The Second Department determined plaintiffs' motion to 
amend the notice of claim to change the location of the 
accident (slip and fall on ice and snow) was properly 
denied. Although the error was not made in bad faith, the 
2 1/2 year delay in correcting the error prejudiced the 
defendant town agency: 
  

Pursuant to General Municipal Law § 50-e(6), a 
court has discretion to grant leave to serve an 
amended notice of claim where the error in the 
original notice was made in good faith and where 
the other party has not been prejudiced thereby ... 
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. Here, while there is no indication that the error 
regarding the location of the subject accident in 
the original notice of claim was made in bad faith, 
the record demonstrates prejudice to the 
respondent, the defendant Town of Babylon 
Industrial Development Agency (hereinafter the 
Agency), as a result of the error. The original 
notice of claim misidentified the location of the 
accident as the "walkway/pathway" in front of 595 
Smith Street, East Farmingdale, rather than the 
correct location, the "roadway/parking lot" at 540 
Smith Street, East Farmingdale. Furthermore, the 
subsequent complaint, bill of particulars, 
photographs of the purported accident location, 
supplemental bill of particulars, and even a 
second supplemental bill of particulars served 
almost 2½ years after the accident, all of which 
continued to misidentify the accident location, 
failed to dissipate the prejudice to the Agency in 
its attempt to conduct a timely and meaningful 
investigation ... . The plaintiffs contend that the 
Agency's ability to conduct a physical examination 
of the snow and ice condition that allegedly 
caused the injured plaintiff's accident was not 
affected by the error in the notice of claim, since 
that condition undoubtedly had changed by the 
time the original notice was served. However, the 
record reveals that the Agency's ability to 
investigate other aspects of the occurrence and to 
interview witnesses was hampered by the 
plaintiffs' delay of more than 2½ years in serving 
a third supplemental bill of particulars identifying 
the correct accident location and in moving for 
leave to serve an amended notice of claim ... 
. Torres v Town of Babylon, 2014 NY Slip Op 
08901, 2nd Dept 12-24-14 

  

 
NEGLIGENCE/MUNICIPAL 

LAW/EDUCATION/SCHOOL LAW 
  

School Not Liable for Injury to Student Crossing 
Street to Enter School--Student Was Not In the 
Custody or Control of the School When He Was 

Injured 

  
The Fourth Department determined that plaintiff's son 
was not yet in the custody or control of the school when 
he was injured. Summary judgment dismissing the 
complaint was therefore required.  Plaintiff had dropped 
her son off across the street from the school, and told 
him to stay there while she directed cars to a parking 
area for an upcoming lacrosse game (in which plaintiff's 
son was to participate). A teammate told the plaintiff's 
son to go to the school to check in with the coach.  He 
was injured crossing the street: 

  
...[I]t is well settled that "[t]he duty of a school 
district to its students is strictly limited by time and 

space and exists only so long as a student is in its 
care and custody" ... . We reject plaintiff's 
contention that defendants owed plaintiff's son a 
duty of care under the circumstances here. When 
plaintiff dropped off her son and told him to "stay 
there," she made a parental decision to keep her 
son across the street because she was 
concerned about him "crossing over" given that 
there was "lots of traffic" in the intersection where 
the accident occurred. Thus, plaintiff had not 
relinquished control of her son, and defendants 
had not yet gained the physical custody or control 
of him that is a prerequisite to imposing a legal 
duty on them ... . The fact that plaintiff's son 
disobeyed plaintiff's directive and crossed the 
street does not change that legal result. 

  
We reject plaintiff's further contention that 
defendants owed plaintiff's son a duty because 
the defendants placed plaintiff's son in a 
"for[e]seeably dangerous setting that the 
[defendants] had a hand in creating." Because the 
child was never in the physical custody or control 
of the defendants, however, the defendants were 
"never in a position to . . . release [plaintiff's son] 
into a hazardous setting ... . Ritchie v 
Churchville-Chili Cent School Dist, 2014 NY 
Slip Op 07792, 4th Dept 11-14-14 

  
 

NEGLIGENCE/MUNICIPAL 
LAW/GOVERNMENTAL IMMUNITY 

  
Plaintiff Entitled to Damages from the City---Plaintiff 
Had a "Special Relationship" with the City and Was 

Injured When a City Employee, Performing 
Ministerial Functions, Directed Plaintiff to Perform a 

Dangerous Task---"Special Relationship," Which 
Gave Rise to a Duty Owed by the City to the Plaintiff, 

Defined 
  
The Second Department affirmed Supreme Court's 
denial of a motion by defendant-city to set aside the 
verdict.  The city had been held responsible for plaintiff's 
injury based upon the jury's findings that there was a 
"special relationship" between the city and the plaintiff 
and the city-employee was performing ministerial, not 
discretionary, acts when he directed the plaintiff's 
work.  Plaintiff was injured when the city's plumbing 
inspector directed plaintiff to perform a dangerous air 
pressure test: 
  

The Court of Appeals has recognized three 
situations in which a duty may arise by way of a 
special relationship: "(1) the plaintiff belonged to a 
class for whose benefit a statute was enacted; (2) 
the government entity voluntarily assumed a duty 
to the plaintiff beyond what was owed to the 
public generally; or (3) the municipality took 
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positive control of a known and dangerous safety 
condition" ... . Of the three ways that a duty may 
arise out of a special relationship, only the third is 
at issue on this appeal—whether the appellants 
took positive control of a known and dangerous 
safety condition. Contrary to the appellants' 
contention, the jury's determination that the City 
and its inspector took positive control of a known 
and dangerous safety condition which gave rise to 
the plaintiff's injuries was supported by a fair 
interpretation of the evidence and, thus, was not 
contrary to the weight of the evidence ... 
. Delanoy v City of White Plains, 2914 NY Slip 
Op 07615, 2nd Dept 11-12-14 

 

  
25 Minute Response Time by Fire Department Was 
Not Actionable---No Special Relationship Between 
Plaintiffs and Fire Department---Fire Department's 

Duty Is to the Public At Large 
  
In reversing Supreme Court, the Second Department 
determined a complaint against a fire department 
alleging a "delinquent" (25 minute) response to a 911 
call should have been dismissed.  The fire department's 
duty is to the public at large and there was no special 
relationship between the plaintiffs and the fire 
department: 
  

Generally, a municipality may not be held liable 
for the failure to provide fire protection because 
the duty to provide such protection is owed to the 
public at large, rather than to any particular 
individual ... . An exception to this rule exists 
where there is a special relationship between the 
municipality and the injured parties ... . "The 
elements of this special relationship' are: (1) an 
assumption by the municipality, through promises 
or actions, of an affirmative duty to act on behalf 
of the party who was injured; (2) knowledge on 
the part of the municipality's agents that inaction 
could lead to harm; (3) some form of direct 
contact between the municipality's agents and the 
injured party; and (4) that party's justifiable 
reliance on the municipality's affirmative 
undertaking" ... .   
  
Contrary to the Supreme Court's conclusion, 
there was no question of fact as to whether there 
was "direct contact" between the defendant and 
the plaintiffs. * * * 
  
Moreover, there was no question of fact as to 
whether the plaintiffs justifiably relied upon any 
affirmative undertaking by the defendant. In this 
respect, the plaintiffs failed to raise a triable issue 
of fact as to whether the defendant's conduct 
"lulled [them] into a false sense of security, 
induced [them] either to relax [their] own vigilance 
or forgo other avenues of protection, and thereby 

placed [them] in a worse position than [they] 
would have been had the [defendant] never 
assumed the duty" ... . Kirchberger v Senisi, 
2014 NY Slip Op 07986, 2nd Dept 11-19-14 

 
 

NEGLIGENCE/VEHICLE AND TRAFFIC LAW 
  

Presumption Vehicle Was Operated with Owner's 
Consent Not Overcome---Defendant Not Entitled to 

Summary Judgment 
  
The Second Department determined the defendant was 
not entitled to summary judgment on the ground that the 
unknown driver of defendant's vehicle did not have the 
defendant's consent to operate the vehicle: 
  

Vehicle and Traffic Law § 388 creates a strong 
presumption that the driver of a vehicle is 
operating it with the owner's consent, which can 
only be rebutted by substantial evidence 
demonstrating that the vehicle was not operated 
with the owner's express or implied permission ... 
. The defendant, on its motion for summary 
judgment, has the burden of demonstrating its 
prima facie entitlement to judgment as a matter of 
law ... . Thus, to obtain summary judgment on its 
defense that the vehicle was used without its 
permission, the defendant was required to 
present substantial evidence that the vehicle was 
used without its permission ... . "The 
uncontradicted testimony of a vehicle owner that 
the vehicle was operated without his or her 
permission, does not, by itself, overcome the 
presumption of permissive use" ... . The question 
of consent is ordinarily one for the jury ... . 
Ultimately, "whether summary judgment is 
warranted depends on the strength and 
plausibility of the disavowals [of permission], and 
whether they leave room for doubts that are best 
left for the jury" ...  

  
Here, the defendant failed to sufficiently rebut the 
strong presumption that the driver was operating 
the subject vehicle with its permission. The 
deposition testimony of the defendant and some, 
but not all, of its employees that the driver only 
had permission to drive the vehicle for work-
related purposes did not, by itself, overcome the 
presumption of permissive use ... . In addition, the 
defendant failed to establish that the vehicle was 
stolen ... . Han v BJ Laura & Son Inc, 2014 NY 
Slip Op 07480, 2nd Dept 11-5-14 
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NEGLIGENCE/WORKERS' COMPENSATION 
  

Plaintiff Was Injured When an Anvil Fell Out of a Co-
Worker's Vehicle When Plaintiff Opened the Tailgate 
to Retrieve a Hat---Because Retrieving the Hat Was 

Work-Related, Plaintiff Was Unable to Sue the 
Defendant In Negligence (Failure to Warn Re: the 

Anvil) Under the Theory that Placement of the Anvil 
in the Vehicle Was Not Work-Related 

  
The Third Department determined the exclusive-remedy 
aspect of the Workers' Compensation Law required the 
dismissal of a negligence suit.  Plaintiff and defendant 
were co-employees, horse trainers.  While they were 
working, plaintiff asked defendant for a hat because she 
was chilled.  Defendant gave plaintiff the keys to his 
vehicle, telling her the hat was in the rear cargo area. 
Plaintiff opened the tailgate of the vehicle and an anvil 
fell out, injuring her foot.  Although plaintiff received 
workers' compensation benefits, she argued she should 
be able to sue under a negligence theory because the 
defendant's placing an anvil in his vehicle had nothing to 
do with work.  The Third Department held that, because 
the request for a hat was work-related, the negligence 
suit was properly dismissed: 
  

Whether defendant's actions were "within the 
scope of employment or purely personal" involves 
an assessment of whether they were "both 
reasonable and sufficiently work related under the 
circumstances" ... . While at work, defendant 
offered to lend an uncomfortable coworker a hat 
and, because "some advantage to the employer, 
even though slight, can be discovered in [that] 
conduct, his act cannot be regarded as purely 
personal and wholly unrelated to his employment" 
... . Notwithstanding the lack of any connection 
between the anvil and defendant's employment, 
he was "acting within the scope of his 
employment" when he lent plaintiff the hat — and 
allegedly committed a tortious act by failing to 
warn plaintiff that objects may fall if she opened 
the tailgate — so as to trigger the exclusivity 
provisions of the Workers' Compensation Law... 
.  Correa v Anderson, 2014 NY Slip Op 08093, 
3rd Dept 11-20-14 
 
 

PARTNERSHIP LAW/TRUSTS AND 
ESTATES 

  
Where There Is a Surviving Partner and No 

Agreement to the Contrary, the Representative of a 
Deceased Partner Cannot Participate in the Winding 
Up of the Partnership and Has No Legal Right to the 
Partnership's Assets, Books, Records or Business 

  
The Second Department noted that the power to wind up 
a partnership (here BDF) is held by the surviving partner 

(here 6D) and cannot be exercised by the representative 
of a deceased partner (here Mrs. Benedict): 
  

Under Partnership Law § 68, "[u]nless otherwise 
agreed the partners who have not wrongfully 
dissolved the partnership or the legal 
representative of the last surviving partner, not 
bankrupt, has the right to wind up the partnership 
affairs; provided, however, that any partner, his 
[or her] legal representative, or his [or her] 
assignee, upon cause shown, may obtain winding 
up by the court." Further, on the death of a 
partner, "his [or her] right in specific partnership 
property vests in the surviving partner or partners, 
except where the deceased was the last surviving 
partner, when his [or her] right in such property 
vests in his [or her] legal representative" 
(Partnership Law § 51[2][d]...). The representative 
of a deceased partner is not entitled to participate 
in or interfere with the continuation of or winding 
up of partnership business by the surviving 
partner ... . 

  
Based on this authority, the Supreme Court 
correctly determined that, upon Mrs. Benedict's 
death, 6D was the only entity with a legal right to 
wind up BDF's business affairs because 6D was 
the only surviving partner. Moreover, upon Mrs. 
Benedict's death, the estate had no legal right to 
BDF's assets, books, records, or business. 
Rather, all rights to such property vested 
immediately in 6D, which was the only entity 
authorized to wind up BDF's business.  Neilson v 
6D Farm Corp, 2014 NY Slip Op 08409, 2nd 
Dept 12-3-14 
 

 
PUBLIC SERVICE LAW/ENVIRONMENTAL 

LAW/ADMINSTRATIVE LAW/CIVIL 
PROCEDURE 

  
Transmission Line from Hydroelectric Power Facility 

in Canada to Queens Properly Approved 
  
The Third Department determined that the NYS Public 
Service Commission properly issued a certificate of 
environmental compatibility and public need (EC & PN) 
for an electric power transmission line running from a 
hydroelectric power facility in Canada to Queens.  After 
the issuance of the EC & PN, the petitioners sought a 
rehearing pursuant to Public Service Law 22.  The 
Commission denied the petition on the ground it had 
been filed and served one day late.  The Third 
Department held that the failure to timely file was 
nonprejudicial "law office failure" which should have 
been excused pursuant to CPLR 2005 and went on to 
review the Commission's grant of the EC & PN on the 
merits, including the economic feasibility of the plan, the 
public need for the hydropower-produced electricity 
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(reduced carbon emissions),  and the effects of the 
transmission line on the environment: 
  

We begin by recognizing that, as parties to the 
proceedings at the agency level, petitioners have 
standing ... . The criteria for authorizing the 
construction and operation of a major utility 
transmission facility are set forth in Public Service 
Law § 126. Under this statute, the Commission 
may not grant a certificate approving an electric 
transmission project unless it finds and 
determines (1) the need for the facility, (2) 
whether the facility will achieve the minimum 
adverse environmental impacts, (3) whether the 
facility will be located underground and comport 
with the state's long-range plan to expand the 
electric power grid, (4) that there has been 
conformance with applicable state and local laws 
and regulations, and (5) that the facility promotes 
the public interest, convenience and necessity 
(see Public Service Law § 126 [1] [a]-[d], [f], [g]). 
This project involves the placement of a high 
voltage, direct current transmission line extending 
from the Canadian border to a converter station in 
Queens and, from there, a high voltage, 
alternating current transmission line to the Rainey 
Substation. The line will be placed underwater in 
Lake Champlain and the Hudson River and 
underground in the upland segments. * * * 
  
Petitioners contend that the Commission failed to 
adequately consider the potential harm to aquatic 
species, including the endangered shortnose and 
atlantic sturgeon, posed by the placement of 
cables underwater. The plan requires the 
underwater cables to be buried at least six feet 
beneath the lake/river bottom, except in areas of 
utility crossings and hard rock. In these areas, the 
cable will be covered by concrete mats. The 
specific risks emanate from the use of the 
concrete mats as well as magnetic and 
electromagnetic field impact. The record supports 
the Commission's determination that any risk has 
been minimized by the placement of the cable 
route utilizing existing habitat information 
designed to avoid significant coastal fish and 
wildlife habitat areas designated by the 
Department of State (see 19 NYCRR part 602) 
and the exclusion zones identified by the parties 
in the joint proposal. There is also expert record 
evidence supporting the Commission's conclusion 
that the magnetic fields' impact on sturgeon and 
other aquatic species would be minimal. Further, 
we agree with the Commission's observation that 
the July 5, 2011 letter from the Army Corps of 
Engineers addressing the cable route under Lake 
Champlain and the Hudson River was a 
preliminary assessment. Moreover, the certificate 
is conditioned on the applicants' procurement of a 
construction permit from the Army Corps of 

Engineers, which has jurisdiction over these 
navigable waterways, prior to commencing 
construction.  Matter of Entergy Nuclear Power 
Mktg LLC v New York State Pub Serv Comm, 
2014 NY Slip Op 07711, 3rd Dept 11-13-14 

  

 
REAL ESTATE/CAVEAT EMPTOR/CIVIL 

PROCEDURE 
  

Pursuant to the Doctrine of Caveat Emptor, Seller of 
Home Was Not Obligated to Disclose Information 

About the Possibility of the Incursion of Golf Balls 
from the Neighboring Golf Course 

  
The Second Department determined a complaint 
alleging fraudulent concealment against the seller of 
plaintiffs' home (Glickenhous) was properly 
dismissed.  Plaintiffs bought property bordering a golf 
course.  After a tree bordering the course fell, golf balls 
landed on plaintiffs' property.  The doctrine of caveat 
emptor required the dismissal of the complaint pursuant 
to CPLR 3211(a)(1) [documentary evidence utterly 
refutes allegations in the complaint] and CPLR 
3211(a)(7) [pleading does not state a cause of action] : 
  

"New York adheres to the doctrine of caveat 
emptor and imposes no duty on the seller or the 
seller's agent to disclose any information 
concerning the premises when the parties deal at 
arm's length, unless there is some conduct on the 
part of the seller or the seller's agent which 
constitutes active concealment" ... . "Mere silence 
on the part of the seller, without some affirmative 
act of deception, is not actionable as fraud" ... . " 
To maintain a cause of action to recover damages 
for active concealment, the plaintiff must show, in 
effect, that the seller or the seller's agents 
thwarted the plaintiff's efforts to fulfill his 
responsibilities fixed by the doctrine of caveat 
emptor'" ... . "Where the facts represented are not 
matters peculiarly within the party's knowledge, 
and the other party has the means available to 
him of knowing, by the exercise of ordinary 
intelligence, the truth or the real quality of the 
subject of the representation, he must make use 
of those means, or he will not be heard to 
complain that he was induced to enter into the 
transaction by misrepresentations" ... . 
  
Here, Glickenhaus had no duty to disclose any 
information regarding the premises under the 
doctrine of caveat emptor ... . Moreover, any risk 
to the property posed by the incursion of golf balls 
was a matter readily ascertainable by the plaintiffs 
through the exercise of ordinary intelligence, and 
the documentary evidence submitted on the 
motion demonstrates that any such concerns 
were a matter of public record not peculiarly 
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within the knowledge of Glickenhaus ... . Behar v 
Glickenhaus Westchester Dev Inc, 2014 NY 
Slip Op 07969, 2nd Dept 11-19-14 
 

 
REAL PROPERTY/EASEMENTS/CIVIL 

PROCEDURE/PRELIMINARY INJUNCTION 
  

Leased Right-of-Way Was an Easement Appurtenant 
Which Can Only Be Extinguished by Abandonment, 
Conveyance, Condemnation or Adverse Possession 
  
The Third Department determined a preliminary 
injunction was properly granted in an action alleging 
defendant's interference with plaintiff's leased right-of-
way: 
  

Plaintiff owns an industrial building with deeded 
easements located within defendant's industrial 
park in the City of Schenectady, Schenectady 
County. Plaintiff also leases from defendant an 
adjoining parcel with a general right of ingress 
and egress. Plaintiff commenced this action 
seeking a declaration that its leased right-of-way 
entitles it to a general right of passage of 
commercial vehicles in connection with its heavy 
steel fabrication business operated on the 
premises. Plaintiff also seeks a permanent 
injunction prohibiting defendant from interfering 
with plaintiff's use of the general right-of-way and 
compelling defendant to remove certain 
obstructions to its right of passage. * * * 
  
Supreme Court did not abuse its discretion by 
concluding that defendant was unlikely to 
succeed on its claim that the metes and bounds 
easement conveyed to plaintiff when it purchased 
the building from defendant's predecessor limits 
and restricts the general right of ingress and 
egress granted in the lease that was entered into 
at the same time with that same predecessor. The 
general right-of-way in the lease is an easement 
appurtenant that "may be extinguished only by 
abandonment, conveyance, condemnation or 
adverse possession" ... . Inasmuch as there is no 
evidence that the general right-of-way was 
abandoned, conveyed, condemned or adversely 
possessed, it continues to exist, notwithstanding 
any easement provided for in connection with the 
separate conveyance of the building to plaintiff ... 
. 
  
Given that plaintiff has a general right of ingress 
and egress, defendant may only alter the 
passageway "so long as [plaintiff's] right of 
passage is not impaired" ... . Plaintiff presented 
photographs and an affidavit from its president 
establishing that defendant's placement of steel 
poles along the easement's boundaries and a 

locked gate at one of the entrances restricted 
plaintiff's ingress and egress, thereby showing a 
likelihood of success on the merits of its action ... 
. STS Steel Inc v Maxon Alco Holdings LLC, 
2014 NY Slip OP 08694, 3rd Dept 12-11-14 
 
 

REAL PROPERTY TAX LAW 
  

Reassessment of Improved Property Was Not an 
Unconstitutional Selective Assessment 

  
Reversing Supreme Court, the Second Department 
determined the reassessment of petitioner's property 
after the construction of improvements on the property 
was not an unconstitutional selective assessment: 
  

Contrary to the determination of the Supreme 
Court, the petitioner failed to establish that there 
was an unconstitutional selective reassessment of 
the subject property. "It is well settled that a 
system of selective reassessment that has no 
rational basis in law violates the equal protection 
provisions of the Constitutions of the United 
States and the State of New York. Nevertheless, 
reassessment upon improvement is not illegal in 
and of itself . . . [n]or is the use of the purchase 
price or the current market value to reach a tax 
assessment in and of itself unconstitutional so 
long as the implicit policy is applied even-
handedly to all similarly situated property" (Matter 
of Leone Props., LLC v Board of Assessors for 
Town of Cornwall, 81 AD3d 649, 650-651 [internal 
quotation marks omitted]). Here, the assessor 
testified at trial that whenever a new house is 
constructed on property, she visits the property 
and estimates the market value of the property, 
while considering comparable sales of improved 
property, land sales, and the construction costs of 
typical homes. The petitioner failed to submit any 
evidence demonstrating that the City assessed 
newly constructed property at a higher 
percentage of market value than existing property 
... . Matter of Carroll v Assessor of City of Rye 
NY, 2014 NY Slip Op 08837, 2nd Dept 12-17-14 
  

Actual Income Is Best Measure of Value of Income-
Producing Property/Amount of Mortgage on 
Property Does Not Necessarily Fairly Reflect 

Value/Assessment Awarded Can Not Be Lower than 
that Requested in Article 7 Petition 

  
The Third Department determined petitioner was entitled 
to a lower assessment of petitioner's property, which 
included a hotel. However, the Third Department held 
that the assessment could not be lower than that 
requested in the Article 7 petition (Supreme Court had 
imposed a lower assessment than that requested in the 
petition based upon the trial evidence). The Third 
Department noted that actual income is the best 
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indicator of income-producing property and the amount 
of the mortgage on the property is not necessarily a fair 
measure of value. The relevant law was explained: 
  

It is undisputed that petitioner met its initial 
burden to rebut the presumptive validity of the tax 
assessments and, accordingly, Supreme Court 
was required to "weigh the entire record, including 
evidence of claimed deficiencies in the 
assessment, to determine whether petitioner has 
established by a preponderance of the evidence 
that its property has been overvalued" ... . 
"Where, as here, conflicting expert evidence is 
presented, we defer to the trial court's resolution 
of credibility issues, and consider 'whether the 
court's determination of the fair market value of 
the subject property is supported by or against the 
weight of the evidence'" ... . Under settled law 
with respect to income-producing property, "actual 
income is the best indicator of value" ... . * * * 
  
While a court in determining fair market value 
may consider evidence of loans advanced on 
property during or near a particular tax status date 
when reviewing an assessment proceeding, such 
evidence standing alone is not entitled to [the] 
'greatest weight' because the reasons behind the 
terms and amount of the loan may be uncertain 
and unrelated to market values" ... . The 
mortgage was collateralized by land, buildings, 
furniture and equipment, with a limited personal 
guarantee, and, under the prevailing 
circumstances, did not necessarily fairly reflect 
the value of the property. 
  
... We have previously stated that, "in areas 
outside New York City, RPTL 720 (1) (b) prohibits 
tax reductions beyond those requested in the 
petitions" ... . * * * We are unpersuaded by 
petitioner's argument that it should be permitted 
to essentially eviscerate this statutory provision 
via a motion to amend its pleadings made after 
there has been a trial and decision on the merits 
of the petitions. Matter of Village Sq of Penna 
Inc v Board of Assessment Review of the 
Town of Colonie, 2014 NY Slip OP 09080, 3rd 
Dept 12-31-14 
 
 

REAL PROPERTY TAX LAW/CIVIL 
PROCEDURE/STATUTE OF LIMITATIONS 

  
Declaratory Judgment Action Was Actually Seeking 

to Open a Default Judgment in a Tax Foreclosure 
Proceeding---30-Day Statute of Limitations in the Tax 

Law Applied 
  
The Third Department determined that a proceeding 
seeking a declaratory judgment was actually seeking to 

open a default judgment in a tax foreclosure proceeding, 
subject to a 30-day statute of limitations.  The action was 
dismissed as untimely: 
  

A tax debtor's motion to reopen a default 
judgment of tax foreclosure 'may not be brought 
more than one month after entry of the judgment'" 
... . Although the complaint seeks a judgment 
declaring that the foreclosure is a nullity and does 
not expressly seek an order vacating the default 
judgment, it is apparent that the relief that plaintiff 
now seeks is analogous to that which is 
demanded in an application to reopen a judgment 
entered on default and it is, therefore, subject to 
the timing requirements of RPTL 1131. As the 
action was commenced more than one month 
after the default judgment of foreclosure was 
entered and plaintiff has not demonstrated "either 
a reasonable excuse for his default or a 
meritorious defense," dismissal of the complaint 
was warranted ... . Goodfriend v Village of 
Jeffersonville, 2014 NY Slip Op 08279, 3rd 
Dept 11-26-14 

  

 
REAL PROPERTY TAX 

LAW/HOSPITALS/LANDLORD-TENANT 
  

Incidents of Ownership Awarded Hospital-Services-
Tenant in Lease Entitled Tenant to Exemption from 

Real Property Tax 
  
The Third Department determined that the tenant of a 
building used for hospital services was entitled to an 
exemption from real property tax because the tenant 
assumed many incidents of ownership.  The town 
argued that the tenant was not entitled to any exemption 
because it was not the true owner of the building: 
  

As relevant here, RPTL 420-a mandates that 
"[r]eal property owned by a corporation or 
association organized or conducted exclusively 
for . . . hospital . . . purposes, and used 
exclusively for carrying out thereupon one or 
more of such purposes . . . shall be exempt from 
taxation" (RPTL 420-a [1] [a] [emphasis added]). 
Land and buildings are separately defined as 
taxable forms of real property (see RPTL 102 [12] 
[a], [b]), and a landlord and tenant may agree to 
their separate ownership ... . The mere labeling of 
a tenant as "owner," however, is not conclusive 
for real property taxation purposes ... . Rather, the 
question of ownership turns on whether the lease 
agreement confers incidents of ownership upon 
the tenant or whether the landlord retains such 
dominion and control over the property that it 
must be deemed the beneficial owner for tax 
purposes ... . 
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Here, the lease expressly vests title to all 
improvements on the property in petitioner as 
owner and grants petitioner significant incidents of 
ownership. For example, petitioner is entitled to 
claim depreciation on the improvements and is 
insured to the full extent of its interest in the 
building. In the event of substantial destruction of 
the improvements, petitioner has the right to 
determine whether to rebuild and, in the event of 
condemnation proceedings, petitioner is to 
receive the value of its present interest in the 
improvements. Petitioner also has the sole right to 
contest any tax assessment of the property, 
obtain a mortgage on the improvements, which it 
has done, and remove the improvements at the 
end of the lease term. Title to the improvements 
and the right to remove them vest in the landlord 
only in the event that petitioner abandons them at 
the termination of the lease. Finally, it is 
undisputed that the landlord does not retain any 
control over petitioner's operation of its 
improvements as a health care facility. Matter of 
United Health Servs Hosps Inc v Assessor of 
the Town of Vestal, 2014 NY Slip Op 08275, 
3rd Dept 11-26-14 
  
 

REAL PROPERTY TAX LAW/REAL 
PROPERTY ACTIONS AND PROCEEDINGS 

LAW/MUNICIPAL/COUNTY LAW 
  

County Has Power to Amend Tax Maps Without 
Notice and a Hearing/Tax Maps Merely Identify 
Property and Do Not Determine Ownership/Any 

Dispute About Ownership Must Be Remedied by an 
Action to Quiet Title 

  
The Third Department determined the county had the 
power to amend tax maps without notice and a 
hearing.  Here the director of real property tax services 
amended a tax map to list the Steger Trust as the 
current owner of a 25 acre lot previously listed as the 
petitioner's property. The Third Department explained 
the county's powers in this regard, noted that a tax map 
merely identifies property, does not determine ownership 
and an action to quiet title is the appropriate remedy: 
  

The County correctly asserts that the Director of 
Real Property Tax Services has the statutory 
authority to amend tax maps and to provide 
information about such amendments to the 
Town's assessor. Counties are required to 
prepare and maintain tax maps for each city and 
town therein, and it is the duty of the assessors to 
use such maps in assessment administration (see 
RPTL 503 [1] [a]; 1532 [1] [a]). As part of this 
responsibility, county directors of real property tax 
services are required to make "such changes 
from year to year upon such tax maps as may be 

necessary to maintain the maps in current 
condition" (RPTL 503 [2]; see 20 NYCRR 8189.14 
[a] [7]; [c] [8]; 8189.16 [b]), and to advise 
assessors on the preparation and maintenance of 
assessment rolls and property record cards, 
among other things (see RPTL 1532 [1] [c]). 
Based on this authority, the County properly 
amended its tax map and provided the updated 
information to the assessor listing the Steger 
Trust as the current reputed owner. 

  
Also, contrary to petitioners' claim, the County did 
not determine that they do not own the parcel. 
Rather, the listing of the reputed owner on the tax 
map is only for the purpose of identifying the 
assessed property ... . Likewise, because title to 
the property is not determined by the tax map, 
petitioners have failed to identify any protected 
property interest giving rise to procedural due 
process protection ... . Any ongoing dispute 
between petitioners and the Steger Trust should 
be resolved in an action to quiet title pursuant to 
RPAPL [Real Property Actions and Proceedings 
Law] article 15... . Matter of Carpentier v County 
of Sullivan, 2014 NY Slip Op 09083, 3rd Dept 
12-31-14 
 

 
RELIGIOUS CORPORATIONS LAW/NOT-

FOR-PROFIT CORPORATION 
LAW/STATUTORY 

INTERPRETATION/CORPORATION 
LAW/CIVIL PROCEDURE/DEFAMATION 

  
Complaint by Members of a Congregation against 
the Congregation's Board of Trustees Stemming 

from the Termination of a Rabbi Reinstated---Criteria 
for Motions to Dismiss, Statutory Interpretation 

Principles, Criteria for Stating a Defamation Cause of 
Action, and the Qualified Immunity Afforded Board 

Members by the Not-for-Profit Corporation Law 
Discussed in Some Depth 

  
The Second Department, in a full-fledged opinion by 
Justice Dickerson, reversed Supreme Court's dismissal 
of a complaint against the congregation's board of 
trustees by members of the congregation alleging 
causes of action stemming from the board's termination 
of a Rabbi. The Second Department held Supreme 
Court had not properly interpreted the Religious 
Corporations Law and the congregation's by-laws 
(Supreme Court had erroneously concluded the board 
had the power to act as it did under the statute and by-
laws). The court further held the complaint sufficiently 
alleged malice in support of the defamation cause of 
action and sufficiently alleged the qualified immunity 
afforded board members by the Not-for-Profit 
Corporation Law may not apply.  The court discussed 
the criteria for a motion to dismiss pursuant to CPLR 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08275.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08275.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08275.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08275.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_09083.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_09083.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_09083.htm


 

 121 

3211, statutory interpretation principles, the elements of 
defamation, and the qualified immunity afforded board 
members by the Not-for-Profit-Corporation Law in some 
depth. Only a portion of the statutory-interpretation 
discussion is quoted here.  Supreme Court had 
interpreted the statutory phrase "The trustees ... shall 
have no power to settle or remove or fix the salary of the 
minister..." to refer only to the trustees' actions 
concerning "the salary of the minister."  The Second 
Department interpreted the phrase to mean the trustees 
have no power to "settle," "remove," or "fix the salary of" 
the minister: 
  

We conclude that a more natural reading of the 
provision "[t]he trustees . . . shall have no power 
to settle or remove or fix the salary of the 
minister" (Religious Corporations Law § 200) 
establishes that "settle or remove" do not modify 
"the salary of the minister." Rather, a more natural 
reading of this passage would be that the terms 
"settle," "remove," and "fix the salary of" all modify 
"the minister." Under this reading, the trustees 
have no power to settle, or hire, the minister; they 
have no power to remove, or terminate the 
engagement of, the minister; and, finally, they 
have no power to fix the salary of the minister. 

  
Under the Supreme Court's interpretation of the 
relevant language, the words "settle" and "fix" 
would have the same meaning, thus rendering 
one of these terms superfluous. " Words are not 
to be rejected as superfluous where it is 
practicable to give each a distinct and separate 
meaning'" (...see McKinney's Cons Laws of NY, 
Book 1, Statutes § 231). Moreover, the Supreme 
Court's interpretation would lead to the somewhat 
unnatural provision for the "removal" of a 
clergyperson's salary. Furthermore, the use of the 
word "or" to separate each of the three terms 
suggests an intent to distinguish three distinct 
concepts. 

  
Additionally, our interpretation of the statute, 
prohibiting the trustees from settling or removing 
the minister, or fixing his or her salary, is 
supported by the consistent, and quite similar, 
language set forth in Religious Corporations Law 
§ 5. We note in this regard that " [a] statute or 
legislative act is to be construed as a whole, and 
all parts of an act are to be read and construed 
together to determine the legislative intent'" ... 
. Kamchi v Weissman, 2014 NY Slip Op 09109, 
2nd Dept 12-31-14 

  

 
 
 

RELIGIOUS 
INSTITUTIONS/CONSTITUTIONAL 
LAW/ESTABLISHMENT CLAUSE 

  
Dispute Within a Religious Organization Could Not 

Be Decided by Application of Neutral Law But Rather 
Would Require Looking Behind an Ecclesiastical 

Determination, An Inquiry Prohibited by the 
Establishment Clause 

  
The First Department, in a full-fledged opinion by Justice 
Gische, over an extensive dissent, determined that the 
courts could not intervene in a dispute which had arisen 
within a Buddhist organization called the China Buddhist 
Association (CBA).  The court determined the dispute 
could not be decided by the application of neutral law, 
but rather would have required deciding whether 
petitioners had been properly excommunicated, an 
entirely religious inquiry: 
  

The Establishment Clause of the First 
Amendment of the United States Constitution, 
which is binding on the states by the Fourteenth 
Amendment, guarantees religious bodies 
"independence from secular control or 
manipulation — in short, power to decide for 
themselves, free from state interference, matters 
of church government as well as those of faith 
and doctrine" ... . Consequently, courts are 
forbidden from "interfering in or determining 
religious disputes, because there is substantial 
danger that the state will become entangled in 
essentially religious controversies or intervene on 
behalf of groups espousing particular doctrines or 
beliefs" ... . Only when disputes can be resolved 
by neutral principles of law may the courts step in 
... . The issues before us, however, cannot be 
resolved through the application of "neutral 
principles of law" but entail an inquiry into the 
validity of petitioners' excommunications. 
Because this is an entirely ecclesiastical matter, 
we are forbidden from such an inquiry ... . * * * 
  
It is impermissible for a court to look behind an 
ecclesiastical determination or act to examine the 
subjective reasons for which it was undertaken ... 
. Matter of Ming Tung v China Buddhist Assn, 
2014 NY Slip Op 07777, 1st Dept 11-13-14 
  
 

RETIREMENT AND SOCIAL SECURITY 
LAW/CORRECTIONS OFFICERS 

  
State Did Not Rebut Statutory Presumption 

Corrections Officer's Heart Condition Was Linked to 
His Work 

  
The Third Department determined petitioner, a 
corrections officer, should have been awarded 
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performance of duty disability retirement benefits.  The 
state did not rebut the statutory presumption that 
petitioner's heart condition was linked to his job: 
  

... Retirement and Social Security Law § 607-d ... 
provides that performance of duty disability 
retirement benefits shall be awarded to correction 
officers who become disabled by "any condition of 
impairment of health caused by diseases of the 
heart" where such disability occurs while they are 
employed. Notably, the statute contains a 
presumption that the impairment "was incurred in 
the performance and discharge of duty, unless 
the contrary can be proven by competent 
evidence" (Retirement and Social Security Law § 
607-d). To successfully rebut this statutory 
presumption, it must be demonstrated through 
expert proof that the applicant's cardiac condition 
was caused by cardiac risk factors other than the 
applicant's employment ... . Matter of Park v 
DiNapoli, 2014 NY Slip Op 098075, 3rd Dept 
12-31-14 

  
 

SON OF SAM LAW/RETIREMENT AND 
SOCIAL SECURITY LAW/TRUSTS AND 

ESTATES/FULL FAITH AND CREDIT/FRAUD 
  

Son of Sam Law Required Murderer's Police Pension 
Be Paid to Daughter and Estate of the Murder Victim 
  
The Second Department determined that the "Son of 
Sam Law" required that the pension to which a convicted 
murderer was entitled be paid to the estate of the murder 
victim.  The plaintiff is the daughter of the murder 
victim.  The murderer is plaintiff's father. The father 
fraudulently transferred his pension rights to his second 
wife.  Plaintiff, individually and as the administrator of her 
mother's estate, procured a wrongful death judgment 
against her father. The court affirmed Supreme Court's 
ruling that the transfer of the pension to the father's 
second wife was fraudulent under Florida law (where the 
transfer was made) and the "Son of Sam Law" trumped 
the Retirement and Social Security Law such that the 
father's pension was payable to the plaintiff: 
  

"Under the full faith and credit clause . . . , where 
collateral attack on the ground of fraud would be 
permitted in the courts of the foreign State in 
which the judgment had been rendered, our 
courts will entertain a similar challenge" ... . Here, 
Florida law permits a collateral attack on the 
defendant's transfer of his pension to [second 
wife] on the ground that it constituted a fraudulent 
transfer ... . * * * 
  
Next, we reject [the second wife's] contention that 
the defendant's pension is not subject to 
execution or attachment by virtue of section 

110(2) of the Retirement and Social Security Law 
or under certain provisions of the Administrative 
Code of the City of New York (see Administrative 
Code of City of NY §§ 13-181, 13-212, 13-264). 
As [the second wife] correctly contends, section 
110(2) of the Retirement and Social Security Law 
provides that the right of a person to a pension 
"[s]hall not be subject to execution, garnishment, 
attachment, or any other process whatsoever" 
(Retirement and Social Security Law § 110[2]). In 
2001, however, the Legislature amended the Son 
of Sam law to subject the "[f]unds of a convicted 
person" to an action for damages by a crime 
victim, a crime victim's representative, or certain 
other persons (L 2001, ch 62, § 1; see Executive 
Law § 632 a[1][a], [c], [d]; [3]). The phrase "funds 
of a convicted person" was broadly defined as "all 
funds and property received from any source" 
(Executive Law § 632 a[1][c] [emphasis added]). 
  
We conclude, for the reasons stated by our 
colleagues in the Appellate Division, Third 
Department [97 AD3d 235]..., that the defendant's 
pension is subject to execution under the Son of 
Sam law. Both the clear statutory language and 
the legislative history of the 2001 amendments to 
the Son of Sam law evince the Legislature's intent 
to permit crime victims to recover assets from 
convicted persons, including pensions, regardless 
of the source of the convicted person's funds ... . 
As the Third Department concluded, a contrary 
holding would "directly thwart[ ] the Legislature's 
stated intent of holding convicted criminals 
financially ... . Kane v Galtiere, 2014 NY Slip Op 
07476, 2nd Dept 11-5-14 

  
 

STATUTORY 
INTERPRETATION/MEDICAID/MUNICIPAL 

LAW/CONSTITUTIONAL LAW/CIVIL 
PROCEDURE 

  
The "Special Facts" Exception to the Retroactive 

Applicability of a Statute Does Not Apply/A Statute 
Cannot Be Interpreted to Render Language 

Superfluous/A Municipality Cannot Challenge the 
Constitutionality of a State Statute/Lack of Capacity 
to Sue Does Not Deprive the Court of Jurisdiction 

  
The Fourth Department determined that a 2012 
amendment to the Social Services Law (section 61) 
eliminated the requirement that counties be reimbursed 
by the state for certain medicaid expenses (so-called 
"Overburden expenses") incurred prior to 2006, when 
the medicaid "Cap Statute" was enacted.  The court 
dealt with several issues, including:  (1) the retroactive 
effect of the 2012 amendment; (2) the effect of the 
amendment cannot be avoided under the "special facts" 
exception; (3) the amendment cannot be interpreted to 
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render language superfluous; (4) municipalities cannot 
challenge the constitutionality of statutes; and (4) the 
lack of the capacity to sue, unlike standing, does not go 
to the jurisdiction of the court: 
  

Section 61 clearly states that no further claims for 
reimbursement of overburden expenditures will be 
paid, notwithstanding Social Services Law § 368-
h. Thus, the unequivocal wording of section 61 
retroactively extinguishes petitioner's right to 
submit claims for reimbursement of overburden 
expenditures made prior to 2006. "The 
retroactivity of a statute which is expressly 
retroactive, as here, will generally be defeated 
only if such retroactivity would violate due process 
or some other specific constitutional precept" ... . 
  
Here, however, in granting the cross motion, 
Supreme Court ordered that petitioner's claims be 
"treated under Social Services Law § 368-a as 
[they] existed at the time that Petitioner incurred 
the Overburden expenses on Respondents' 
behalf, pursuant to the special facts exception." 
We agree with respondents that the special facts 
exception does not apply in this situation. Insofar 
as relevant here, that exception provides that "a 
court may deny an agency the benefit of a change 
in the law when it has intentionally or even 
negligently delayed action on [a claim] until after 
the law had been amended to authorize denial of 
the" claim ... . There is no indication that 
resolution of the claims at issue was delayed until 
section 61 was enacted. * * * 
  
It is well settled that, in interpreting a statute, a 
court " must assume that the Legislature did not 
deliberately place a phrase in the statute that was 
intended to serve no purpose' " ..., and must 
avoid an interpretation that " result[s] in the 
nullification of one part of [a statute] by another' " 
... . Thus, "[a] construction that would render a 
provision superfluous is to be avoided" ... . * * * 
  
In its cross motion for summary judgment, 
petitioner sought, inter alia, judgment declaring 
that section 61 is unconstitutional because the 
statute deprived petitioner of due process by 
removing its vested rights. "[T]he traditional 
principle throughout the United States has been 
that municipalities and other local governmental 
corporate entities and their officers lack capacity 
to mount constitutional challenges to acts of the 
State and State legislation. This general 
incapacity to sue flows from judicial recognition of 
the juridical as well as political relationship 
between those entities and the State. 
Constitutionally as well as a matter of historical 
fact, municipal corporate bodies--—counties, 
towns and school districts—--are merely 
subdivisions of the State, created by the State for 

the convenient carrying out of the State's 
governmental powers and responsibilities as its 
agents. Viewed, therefore, by the courts as purely 
creatures or agents of the State, it followed that 
municipal corporate bodies cannot have the right 
to contest the actions of their principal or creator 
affecting them in their governmental capacity or 
as representatives of their inhabitants" ... . 
  
It is equally well settled, however, that "[t]he issue 
of lack of capacity to sue does not go to the 
jurisdiction of the court, as is the case when the 
plaintiffs lack standing. Rather, lack of capacity to 
sue is a ground for dismissal which must be 
raised by motion and is otherwise waived" ... 
. Matter of County of Niagara v Shah, 2014 NY 
Slip Op 07781, 4th Dept 11-14-14 
 

  
The Third Department Upheld the Statutory 

Amendment Cutting Off Reimbursement of Medicaid 
Overburden Expenses Incurred Prior to 2006---
However the Court Imposed a Six-Month Grace 

Period Before the Amendment Kicks In [The Fourth 
Department Dealt with the Same Question in a 
Decision Dated 11-14-14---Although the Fourth 

Department Also Upheld the Amendment, It Did Not 
Impose a Grace Period and Did Not Use the Same 

Reasoning] 
  
The Third Department, in a full-fledged opinion by 
Justice McCarthy, determined that a 2012 amendment to 
the Social Services Law (section 61) eliminated the 
requirement that counties be reimbursed by the state for 
certain medicaid expenses (so-called "Overburden 
expenses") incurred prior to 2006, when the medicaid 
"Cap Statute" was enacted.  The Fourth Department 
dealt with the same issues in Matter of County of 
Niagara v Shah, 2014 NY Slip Op 07781, 4th Dept 11-
14-14.  Although the two courts came to similar, but not 
identical, conclusions, it is interesting to see the 
substantial differences in reasoning and result.  Unlike 
the Fourth Department, the Third Department imposed a 
six-month grace period, starting from the date of the 
decision, before the prohibition against reimbursement 
for pre-2006 expenses kicks in. The Third Department 
dealt with several issues, including:  (1) whether a 
political subdivision of a state can make a due process 
claim against the state (the court deemed the issue 
waived); (2) the amendment of the statute essentially 
imposed a statute of limitations and therefore did not 
extinguish a vested right to reimbursement; (3) the 
amendment is not unconstitutional because the new 
statute of limitations does not retroactively affect any 
substantive rights; (4) the special facts exception did not 
apply; (5) petitioner was entitled to a writ of mandamus 
requiring payment of the pre-2006 expenses (because of 
the grace period): 
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Social Services Law § 368-a and the 2012 
amendment can be read together and "interpreted 
to achieve legislative objectives that are not 
inherently inconsistent with each other" ... . This 
Court has already held that, under Social 
Services Law § 368-a (1) (h), petitioner's right to 
reimbursement of overburden expenditures 
accrued when petitioner made payment to the 
state for those expenses for which no local share 
was owed, i.e., prior to January 1, 2006 ... . The 
2012 amendment did not specifically repeal any 
part of Social Services Law § 368-a or affect the 
counties' inherent right to reimbursement. Rather, 
the amendment simply imposed a statute of 
limitations for the payment of claims for such 
reimbursement. A statute of limitations does not 
impair an underlying substantive right, but may 
deprive a litigant of any remedy ... . In April 2012, 
the Legislature could have reasonably decided 
that, to promote finality of claims and effectuate 
accurate budgeting, reimbursements from more 
than six years earlier could be barred. Although 
petitioner contends that DOH was required by 
statute to reimburse all counties for overburden 
expenditures incurred prior to 2006, and that DOH 
did not comply with its statutory obligations, "[a] 
statute of limitations may apply even when 
conduct inconsistent with a statute or the state 
constitution is alleged" ... . Matter of County of 
St. Lawrence v Shah, 2014 NY Slip Op 08278, 
3rd Dept 11-26-14 
 
 

TEACHERS' RETIREMENT 
SYSTEM/UNIONS/COLLECTIVE 

BARGAINING   
  

Payroll Deduction for Health Benefits Should Be 
Added to Teacher's Salary When Calculating 

Retirement Benefit 
  
The Third Department reversed Supreme Court finding 
that the pre-tax payroll deduction from a teacher's pay 
for health benefits must be added to the teacher's salary 
to determine the retirement benefit: 
  

We agree with petitioner's assertion that 
respondents' exclusion of the premium surcharge 
payment from the calculation of her final average 
salary was irrational and arbitrary and capricious 
and, therefore, we reverse. A teacher's final 
average salary for purposes of determining public 
retirement benefits is "the average regular 
compensation earned as a teacher during the 
three years of actual service immediately 
preceding his [or her] date of retirement" 
(Education Law § 501 [11] [b]). The "wages" used 
in calculating the final average salary consist of 
"regular compensation earned by and paid to a 

member by a public employer" (21 NYCRR 
5003.4 [b]). Notably, Retirement and Social 
Security Law § 79 provides, as relevant here, 
that, "[t]o the extent permitted by [26 USC § 125] 
and any regulations adopted pursuant thereto, 
any salary reduction elected by an employee who 
is a participant in [the Retirement System] under a 
cafeteria plan or flexible benefit plan shall be 
considered part of annual compensation for the 
purpose of . . . computing retirement 
benefits."  Matter of Felice-zwaryzuk v NYS 
Teachers' Retirement System, 2014 NY Slip Op 
08095, 3rd Dept 11-20-14 
 
 

TRUSTS AND ESTATES 
  

The Public Administrators of Two Counties Claimed 
the Authority and Jurisdiction for Letters of 

Administration Re: the Estate of an Incapacitated 
Person---In Resolving the Dispute the Appellate 

Court Discussed the Authority of a Public 
Administrator As Well As Surrogate's Court's 

Jurisdiction and the Decedent's Domicile 
  
The Second Department dealt with many issues which 
resulted from the public administrators in two counties 
applying for letters of administration re: the estate of an 
incapacitated person, a resident of Kings County who 
had moved from a nursing home in Kings County to a 
nursing home in Richmond County, where she 
died.  The administrator to whom the letters were issued 
first (Stein in Kings County) prevailed.  The court was 
asked to resolve many questions concerning a public 
administrator's authority, as well as questions 
concerning jurisdiction and domicile (not all of which are 
mentioned here): 
  

Stein has exclusive authority to administer the 
decedent's estate pursuant to SCPA 704. That 
section provides, in part, that "[a] person who 
applies in good faith therefor, and to whom letters 
are first issued from a court having jurisdiction to 
issue them, has exclusive authority under the 
letters until they are revoked" (SCPA 704 
[emphasis added]). Here, letters of administration 
were first issued to Stein by the Surrogate's 
Court, Kings County, and the record supports 
Stein's assertion that he had applied in "good 
faith" for letters of administration, without notice or 
knowledge of the petition filed in Richmond 
County (SCPA 704). Further, the Surrogate's 
Court, Kings County, did not lack jurisdiction to 
issue letters of administration to Stein. Since the 
decedent was a domiciliary of New York State at 
the time of her death, the Surrogate's Court, 
Kings County, possessed subject-matter 
jurisdiction over the decedent's estate (see SCPA 
205 [1]). 
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...[T]he Surrogate's Court, Kings County, did not 
lack personal jurisdiction over certain alleged 
distributees of the decedent. Pursuant to SCPA 
1003(2), "[e]very eligible person who has a right 
to administration prior or equal to that of the 
petitioner and who has not renounced must be 
served with process upon an application for 
letters of administration" (emphasis added). 
However, "[w]here the right of the applicant for 
letters of administration is superior to the right of 
other persons interested in the estate, process 
need not issue and letters will be granted upon a 
proper petition and due qualification" (1-13 NY 
Practice Guide: Probate & Estate Admin § 13.08; 
see Margaret Valentine Turano, Practice 
Commentaries, McKinney's Cons Laws of NY, 
Book 58A, SCPA 1003 at 46-47). Further, SCPA 
1001 mandates the issuance of letters of 
administration to the public administrator where 
the only known distributees of a decedent are 
"issue of grandparents, other than aunts or 
uncles, on only one side" (SCPA 1001[1][f][ii]). * * 
* 
  
...[T]he county in which the decedent was 
domiciled at the time of her death is not 
determinative here. Since Stein had "exclusive 
authority" to administer the decedent's estate 
under the letters of administration issued by the 
Surrogate's Court, Kings County, "until they are 
revoked" (SCPA 704 [emphasis added]), improper 
venue would not be a valid ground for revocation 
of those letters of administration. "Since domicile 
is a waivable and nonjurisdictional concept, if a 
court mistakenly, without objection, exercises 
jurisdiction over the estate of a domiciliary of 
another county, its decree is not vulnerable to 
direct or collateral attack for lack of subject matter 
jurisdiction" (...1-2 Warren's Heaton on 
Surrogate's Court Practice § 2.12). 
  
In any event, the Surrogate's Court, Kings 
County, correctly determined that the decedent 
was domiciled in Kings County at the time of her 
death. The Surrogate's Court Procedure Act 
defines domicile as "[a] fixed, permanent and 
principal home to which a person wherever 
temporarily located always intends to return" 
(SCPA 103[15]). " The determination of an 
individual's domicile is ordinarily based on 
conduct manifesting an intent to establish a 
permanent home with permanent associations in 
a given location'" ... . "The law is well settled that 
an existing domicile continues until a new one is 
acquired," and "[i]t is incumbent upon the party 
seeking to prove a change of domicile to 
demonstrate such a change by clear and 
convincing evidence" ... . "To meet this burden, 
the movant must establish the decedent's 
intention to effect a change of domicile from her 

[or his] acts, statements, and conduct" (id.), and " 
[t]he element of intent is essential'" ... . Thus, 
generally, "an incapacitated person's admission 
into a health-care facility does not cause a 
change of domicile if the incapacitated person is 
unable to express an intention to establish a new 
domicile" ... . Here, [the Richmond County public 
administrator] failed to meet his burden of 
demonstrating, by clear and convincing evidence, 
that the decedent changed her domicile from 
Kings County to Richmond County, inasmuch as 
the record reveals that the decedent lacked the 
capacity to express an intention to change her 
domicile ... . Further, the mere fact that [the 
guardian of decedent's person was] given the 
authority to choose the decedent's "place of 
abode," does not warrant the conclusion that 
[guardian] had any authority to change the 
decedent's domicile ... . Matter of Bonora, 2014 
NY Slip Op 08425, 2nd Dept 12-3-14 
 
 

TRUSTS AND ESTATES/CIVIL 
PROCEDURE/OPEN REPUDIATION 

RULE/LACHES 
  

Relationship Between the "Open Repudiation [of 
Fiduciary Obligations] Rule" and the Laches 

Defense Explained/Allegations that Investments 
Made by the Fiduciary Underperformed Does Not 

State a Cause of Action for Breach of the Fiduciary 
Duty 

  
In reversing Surrogate's Court's dismissal of objections 
to the fiduciary's final accounting based on the laches 
defense, the Fourth Department explained the "open 
repudiation rule" and its relationship to laches.  To take 
advantage of the laches defense, the fiduciary must 
have openly repudiated his or her obligation or there 
must have been a judicial settlement of the fiduciary's 
account, neither of which took place here.  The Fourth 
Department reached the same result as did Surrogate's 
Court by concluding, pursuant to CPLR 3211(a)(7), that 
the numerous specific objections failed to state any 
cause of action against the fiduciary.  With respect to the 
"open repudiation rule" and the "underperforming 
investments" allegations, the court wrote: 

  
... [T]he open repudiation rule applies to the 
defense of laches ... . As the Court of Appeals 
stated in Barabash, "[a] fiduciary is not entitled to 
rely upon the laches of his beneficiary as a 
defense, unless he repudiates the relation to the 
knowledge of the beneficiary" ... . Moreover, the 
open repudiation rule "requires proof of a 
repudiation by the fiduciary which is clear and 
made known to the beneficiaries" ... . * * * 
Inasmuch as petitioner's repudiation of its role of 
fiduciary was a prerequisite to its assertion of the 
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defense of laches, and because no such 
repudiation occurred, we conclude that the 
Surrogate erred in permitting petitioner to assert 
that defense and in dismissing the objections on 
the ground that the objections were barred 
thereby. * * * 

  
The elements of a cause of action for breach of 
fiduciary duty are " the existence of a fiduciary 
duty, misconduct by the [fiduciary] and damages 
that were directly caused by the [fiduciary's] 
misconduct' " ... . * * * 

  
We reject objectants' contention that they stated a 
cause of action for breach of fiduciary duty by 
filing an objection to petitioner's refusal to 
consider investment in nonproprietary funds. 
Objectants correctly concede that the Prudent 
Investor Act permits petitioner to invest trust 
assets in proprietary funds (see EPTL 11-2.3 [d]). 
The Prudent Investor Act also requires a trustee 
such as petitioner with "special investment skills" 
to "exercise such diligence in investing and 
managing assets as would customarily be 
exercised by prudent investors of discretion and 
intelligence having special investment skills" 
(EPTL 11-2.3 [b] [6]). Even under this standard, 
however, " it is not sufficient that hindsight might 
suggest that another course would have been 
more beneficial; nor does a mere error of 
investment judgment mandate a surcharge' " ... . 
Thus, it is well settled that " a fiduciary's conduct 
is not judged strictly by the success or failure of 
the investment . . . In short, the test is prudence, 
not performance, and therefore evidence of 
losses following the investment decision does not, 
by itself, establish imprudence' " ... . Here, 
objectants merely alleged that the proprietary 
funds were underperforming, which is insufficient 
to state a cause of action for breach of fiduciary 
duty ... . Matter of JPMorgan Chase Bank NA, 
2014 NY Slip Op 07799, 4th Dept 11-14-14 
 
 

TRUSTS AND 
ESTATES/NEGLIGENCE/SURVIVAL 

ACTION/WRONGFUL DEATH 
  

Action Dismissed Because Letters of Administration 
Had Not Been Issued to Plaintiff at the Time the 

Action Was Commenced 
  
The Second Department affirmed the dismissal of the 
action because the plaintiff had not received letters of 
administration at the time the summons with notice was 
filed and because the plaintiff did not allege any injury to 
him individually.  The court also noted that the plaintiff 
did not have standing (no representative capacity at the 

time the action was commenced) to request more time to 
serve the complaint: 
  

A personal representative who has received 
letters of administration of a decedent's estate is 
the only party who is authorized to commence a 
survival action to recover damages for personal 
injuries sustained by the decedent or a wrongful 
death action to recover damages sustained by the 
decedent's distributees on account of his or her 
death ... . Here, at the time the action was 
commenced by the filing of the summons with 
notice, the plaintiff had not yet received letters of 
administration of the decedent's estate and, thus, 
the Supreme Court properly granted that branch 
of the defendants' cross motion which was to 
dismiss the action insofar as asserted by the 
plaintiff in a representative capacity ... . Moreover, 
although the action was commenced by the 
plaintiff, both individually and as "executor" of the 
decedent's estate, no cause of action asserted 
any injury or wrongdoing to him ... . Thus, the 
Supreme Court also properly granted that branch 
of the defendants' cross motion which was to 
dismiss the action insofar as asserted by the 
plaintiff individually. 

  
Moreover, as the plaintiff lacked standing to sue 
in his representative capacity at the time he 
commenced the action, he could not establish any 
meritorious basis to extend his time to serve the 
complaint ... . Shelley v Sooth Shore 
Healthcare, 2014 NY Slip Op 08625, 2nd Dept 
12-10-14 
 
 

UNEMPLOYMENT INSURANCE 
  

Persons Who Deliver Gannett Newspapers Are 
Employees Entitled to Unemployment Insurance 

Benefits Notwithstanding the "Independent 
Contractor" Designation in the Operating 

Agreements 
  
The Third Department affirmed the unemployment 
insurance appeal board's determination that the 
claimants, who delivered Gannett's newspapers, were 
employees entitled to unemployment insurance benefits, 
notwithstanding the "independent contractor" 
designation in the operating agreements: 
  

Whether an employer-employee relationship 
exists "is a factual determination for the Board, 
and its decision will be upheld if supported by 
substantial evidence" ... . "While no single factor 
is determinative, control over the results produced 
or the means used to achieve those results are 
pertinent considerations, with the latter being 
more important" ... . Here, while there is evidence 
to support a contrary outcome ..., we find that the 
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record contains substantial proof to support the 
Board's finding that Gannett exercised control 
over claimants' work. Gannett assigned claimants 
specific routes within predetermined delivery 
areas, required proof of a driver's license and 
vehicle insurance where a vehicle was used to 
make deliveries and, while claimants were 
permitted to use a substitute carrier to fulfill 
delivery duties, they were required by contract to 
provide Gannett with proof that the substitute had 
a driver's license and insurance if a vehicle would 
be used to complete deliveries. Additional 
contractual provisions included, among other 
things, requirements that claimants remove 
unsold publications from newspaper racks, 
ensure that racks were properly maintained, 
reserve publications of vacationing customers and 
create and maintain accurate circulation records 
that could be turned over, upon notice, to 
Gannett. Further, Gannett controlled other 
aspects of claimants' activities, including 
directives to not insert or attach "foreign matter 
on, into or with copies of any publication, nor 
insert copies of any publication into or with copies 
of any other publication" without receiving 
Gannett's approval. Notwithstanding the 
existence of evidence in the record that could 
weigh in favor of a finding that claimants were 
independent contractors, including that the 
operating agreements expressly designated 
claimants as independent contractors, in light of 
the indicia of control that Gannett had over 
claimants, we find that substantial evidence 
supports the Board's decisions in these matters... 
. Matter of Armison..., 2014 NY Slip Op 08079, 
3rd Dept 11-20-14 

  
 

Psychiatrist Deemed an Employee of a Counseling 
Center 

  
The Third Department determined a psychiatrist was an 
employee of the New York Psychotherapy and 
Counseling Center (NYPCC) and was therefore entitled 
to unemployment insurance benefits: 
  

"Whether there exists an employee-employer 
relationship is a factual question to be resolved by 
the Board and we will not disturb its determination 
when it is supported by substantial evidence in 
the record" ... . Further, "[w]here, as here, medical 
professionals are involved, the pertinent inquiry is 
whether the purported employer exercised overall 
control over the work performed" ... . 

  
Here, evidence was presented that NYPCC 
referred the patients to claimant and scheduled 
their initial appointments. NYPCC paid claimant 
an hourly wage for the time he treated the 
patients and NYPCC would bill the patients. 

Claimant was paid whether or not NYPCC was 
reimbursed by the patients or their health plans. 
Claimant worked in an office provided by NYPCC 
on NYPCC's premises — for which he only paid a 
nominal weekly fee of $9.87 — and would 
generate a treatment record that is accessed by 
NYPCC's doctors and staff. Matter of 
Lustgarten..., 2014 NY Slip Op 08538, 3rd Dept 
12-4-14 
 

 
UNEMPLOYMENT INSURANCE/LABOR 

LAW 
  

Claimant Excluded from Eligibility for 
Unemployment Insurance Benefits by Labor Law 565 

(Re: Major Policymaking or Advisory Positions) 
  
The Third Department upheld the Unemployment 
Insurance Board's determination that claimant was not 
entitled to unemployment insurance benefits by virtue of 
a statutory exclusion (Labor Law 565) for persons 
holding a major nontenured policymaking or advisory 
position: 
  

For purposes of determining a claimant's eligibility 
for unemployment insurance benefits, Labor Law 
§ 565 (2) (e) excludes from employment "services 
rendered for a governmental entity by . . . a 
person in a major nontenured policymaking or 
advisory position." Whether this exclusion applies 
presents a mixed question of law and fact, and 
the Board's determination in this regard will be 
upheld if it has a rational basis ... . 
  
Here, claimant's position had three primary 
functions: (1) to investigate patterns of 
discrimination involving violations of the Human 
Rights Law appropriate for filing an administrative 
complaint by DHR, (2) to oversee the prosecution 
of complaints brought on behalf of individuals, 
and (3) to evaluate DHR's [Division of Human 
Rights'] issuance of exemptions for certain 
housing providers. In addition, claimant was a 
member of the stimulus oversight team 
responsible for ensuring that stimulus funds were 
distributed in a nondiscriminatory manner. In 
performing his duties, claimant reported directly to 
the Commissioner of Human Rights, had 
meetings with the Commissioner on a variety of 
matters and made recommendations on the 
implementation of agency policies. In addition, he 
represented the DHR in its dealings with other 
agencies while a member of the stimulus 
oversight team and devised a system for 
gathering accurate information concerning 
expenditures made in connection therewith. 
Although claimant did not independently establish 
agency policy, he was involved in the process and 
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his advice was solicited by the Commissioner. 
Under these circumstances, there is a rational 
basis for the Board's decision that claimant held a 
major nontenured policymaking or advisory 
position excluded under Labor Law § 565 (2) (e) 
... . Matter of Birnbaum..., 2014 NY Slip Op 
07719, 3rd Dept 11-13-14 
 
 

UNEMPLOYMENT INSURANCE/REAL 
ESTATE 

  
Real Estate Broker Not an Employee of Commercial 

Real Estate Firm 
  
The Third Department upheld the Unemployment 
Insurance Appeal Board's determination that claimant, a 
real estate broker, was not an employee of a commercial 
real estate firm (Optimal): 
  

It is well settled that the existence of an 
employment relationship is a factual issue for the 
Board to decide and its determination will be 
upheld if supported by substantial evidence ... . 
The pertinent inquiry is whether the purported 
employer exercised control over the results 
produced or the means used to achieve those 
results, with control over the latter being more 
important ... . 

  
Evidence was presented that claimant was paid a 
commission of 60% of the brokerage fee collected 
by Optimal, which she negotiated with Optimal's 
senior managing director. Moreover, claimant did 
not have an established work schedule or work 
location, independently maintained her own real 
estate license, carried her own business cards 
and was permitted to and did receive 
commissions on referrals from other parties. 
Notably, she was not required to report to anyone 
at Optimal nor was she required to accept leads 
that Optimal sent to her. In view of the foregoing, 
while we are unable to conclude, as a matter of 
law that no employment relationship exists (see 
Labor Law § 511 [19]), substantial evidence 
supports the Board's finding that Optimal did not 
exercise sufficient control over claimant's work to 
be deemed her employer ... . Matter of 
Spielberger..., 2014 Slip Op 07564, 3rd Dept 
11-6-14 
 
 

 
 
 
 
 
 

WORKERS' COMPENSATION 
  

Where an Injured Worker Remains Attached to the 
Work Force After Injury, the Measure of Benefits Is 
the Difference Between Actual Earnings Before and 
After Injury and Cannot Be Based On Evidence of 

What the Worker Could Be Earning 
  
The Third Department determined that the Workers' 
Compensation Board correctly calculated the benefits to 
which claimant was entitled based upon her actual 
earnings in her new job in a delicatessen, as opposed to 
the amount her employer argued she was capable of 
earning.  Claimant was a nurse's aid who injured her 
back while working in a nursing home: 
  

Following a hearing, a Workers' Compensation 
Law Judge determined that she had a permanent 
partial disability and calculated her weekly 
compensation rate — i.e., two thirds of the 
difference between what her average weekly 
wage would be absent injury and her current 
wage-earning capacity (see Workers' 
Compensation Law § 15 [3] [w]), as measured by 
her degree of disability. Upon claimant's 
application for review, the Workers' 
Compensation Board increased claimant's degree 
of disability and concluded that her wage loss 
benefits should be based upon her actual reduced 
earnings from the delicatessen where she now 
works, as opposed to her degree of disability, and 
adjusted her weekly awards accordingly. ... 
  
"[B]efore awarding wage replacement benefits in 
a nonschedule permanent partial disability case," 
the Board must determine "whether a claimant 
has maintained a sufficient attachment to the 
labor market" ... — i.e., that the claimant's 
"reduced earning capacity is due to the disability, 
not . . . factors unrelated to the disability" (id. 
[internal quotation marks and citations omitted]), 
such as "'age, [or] general economic conditions'" 
... . Once it is determined that a claimant's 
reduced earning capacity remains involuntary and 
related to his or her permanent partial disability, 
"[t]he wage earning capacity of an injured 
employee . . . shall be determined by his [or her] 
actual earnings" while disabled (Workers' 
Compensation Law § 15 [5-a]...). In that regard, 
the Court of Appeals has repeatedly explained 
that, for claimants who have demonstrated that 
they remained attached to the labor market, 
"where actual earnings during the period of the 
disability are established, wage earning capacity 
must be determined exclusively by the actual 
earnings of the injured employee without 
evidence of capacity to earn more or less during 
such disability period"... . Matter of Gioia v 
Cattaraugus County Nursing Home, 2014 NY 
Slip Op 07535, 3rd Dept 11-6-14 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07719.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07719.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07564.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07564.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07564.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07535.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07535.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07535.htm


 

 129 

 
Employer Took Responsibility for Transporting 

Claimant Home After Cancellation of Work Due to a 
Storm---Injury During Ride Home Compensable 

  
The Third Department affirmed the Workers' 
Compensation Board's determination that plaintiff was 
injured on the job.  A snowstorm forced the cancellation 
of work and the employer took responsibility for getting 
the claimant home.  Because the van used to transport 
claimant had no seats, claimant injured her spine during 
the trip: 
  

Generally, travel to and from the place of 
employment is not considered to be within the 
scope of employment and, thus, injuries sustained 
during that period are not compensable ... . 
However, an exception arises when the employer 
takes responsibility for transporting employees, 
particularly where the employer is in exclusive 
control of the means of conveyance ... . The key 
determination in establishing compensability is 
whether there is "some nexus between the 
accident and the employment" ... . Here, it is 
undisputed that the employer furnished the van 
for transportation, one of claimant's supervisors 
was the driver and, further, claimant's injuries 
were sustained during the course of that 
transportation while she was still on the clock and 
being paid. Inasmuch as the employer took 
responsibility for the inherent risks of transporting 
its employees from the work site and had 
exclusive control of the conveyance, we find no 
reason to disturb the Board's determination that 
claimant's injury arose out of and in the course of 
her employment ... . Matter of Noboa v 
International Shoppes Inc, 2014 NY Slip Op 
07540, 3rd Dept 11-6-14 
 

 
Workers' Compensation Board's Recovery of a 

Portion of Benefits Paid by the Board to an Injured 
Employee from the Special Disability Fund Did Not 

Operate to Satisfy the Board's Judgment Against the 
Employer Re: those Benefits (Which the Employer 

Failed to Pay) 
  
The Third Department determined that the Workers' 
Compensation Board's recovery from the Special 
Disability Fund (SDF) of a portion of the amount of a 
judgment against an employer did not operate to satisfy 
the judgment against the employer.  The judgment 
represented workers' compensation benefits owed by 
the employer to an injured employee and paid by the 
Board: 
  

In 2010, the Legislature added a clause to 
Workers' Compensation Law § 50 (3-a) (7) (b) to 
provide that, ... where a member fails to pay a 
levied assessment, the member "shall be deemed 

in default" (see L 2010, ch 56, part R, § 4). Once 
in default, the member is subject to the 
enforcement mechanism contained in Workers' 
Compensation Law § 26, which provides, in 
pertinent part, that, where the employer defaults 
"in the payment of any compensation due under 
an award," plaintiff may file, among other things, a 
certified copy of the decision awarding 
compensation and "thereupon judgment must be 
entered" ... . * * * 
  
When plaintiff [the Workers' Compensation Board] 
was reimbursed by the SDF — which is also 
funded through plaintiff ... it was essentially 
deprived of the ability to levy an assessment 
therefor. Thus, the judgment at issue here is 
intended to assist in recovering the money that 
plaintiff paid ..., as plaintiff is authorized to do 
under Workers' Compensation Law § 50 (5) (g). 
In sum, notwithstanding defendant's claim that 
Supreme Court's order results in a double 
recovery for plaintiff, given the statutory scheme, 
we conclude that no impermissible benefit to 
plaintiff results. Accordingly, we find that plaintiff's 
judgment was not satisfied by reimbursement 
payments made by the SDF and, therefore, 
defendant's motion for the filing of a satisfaction 
piece was properly denied. NYS Workers' 
Compensation Bd v Bast Hatfield Inc, 2014 NY 
Slip Op 08082, 3rd Dept 11-20-14 

  
  
Employer Did Not Submit Employee Benefit Plan as 

Required by Workers' Compensation Law 25 (4) (c)---
Therefore the Employer Was Entitled to 

Reimbursement Only for the Workers' Compensation 
Benefits Paid to the Employee and Not for the 

Amounts Paid Under the Employee Benefit Plan 
  
The Third Department determined the employer was 
entitled to reimbursement only of the amount paid to an 
injured employee as worker's compensation benefits, 
and not for the payments to the injured employee from a 
supplement (employee benefit) plan which paid the 
difference between the worker's salary and the benefits: 
  

The employer argues that the Board erred in 
applying Workers' Compensation Law § 25 (4) 
(c), rather than subdivision (4) (a) of that section, 
in resolving its reimbursement request. Section 25 
(4) (c) requires that employers seeking 
reimbursement for benefits paid to an injured 
employee pursuant to an employee benefit "plan . 
. . [that] provide[s] that the injured employee . . . 
shall be limited in the amount of benefits or 
payments thereunder if he or she shall be entitled 
to [workers' compensation] benefits under this 
chapter" must file "proof of the terms of [the 
employee benefit] plan . . . before award of 
compensation is made" (Workers' Compensation 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07540.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07540.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07540.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08082.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08082.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08082.htm


 

 130 

Law § 25 [4] [c]...). This Court has held that an 
employer's right to "seek credits against schedule 
awards for moneys paid pursuant to an employee 
benefit plan . . . stems from Workers' 
Compensation Law § 25 (4) (c) and is limited by 
the restrictions in that provision" ... . We 
concluded that subdivision (4) (a), which imposes 
no requirement to file the terms of a plan and, 
indeed, "makes no reference to proof of plan 
terms[,] . . . was not intended to address moneys 
paid from an employee benefit plan" ... 

  
Here, ...the employer's workers' compensation 
supplement plan limited the amount of benefits 
that an employee with a work-related injury would 
receive as compared to an employee entitled to 
benefits under the employer's short-term disability 
plan--essentially deducting workers' 
compensation benefits from the amount paid in 
salary under the short-term disability plan. Even 
considering the workers' compensation 
supplement plan alone, we conclude that the 
injured employee is limited in the amount of 
benefits paid "thereunder"--meaning from the plan 
itself--if he or she is awarded workers' 
compensation benefits (Workers' Compensation 
Law § 25 [4] [c]). While the employee initially 
receives his or her full salary from the supplement 
plan, if the employer is reimbursed out of a 
workers' compensation award, then the employee 
has received less in (or is "limited in the amount 
of") benefits from the supplement plan itself due 
to his or her entitlement to those workers' 
compensation benefits. Thus, Workers' 
Compensation Law § 25 (4) (c) is applicable and, 
inasmuch as the employer admittedly failed to file 
proof of the terms of the plan prior to the first 
award of benefits, the Board properly determined 
that the employer's right to compensation was 
limited to the amount paid to claimant as workers' 
compensation benefits... . NYS Workers' 
Compensation Bd v Bast Hatfield Inc, 2014 NY 
Slip Op 08082, 3rd Dept 11-20-14 
 

 
Self-Insured Employer Not Entitled to Offset 

Workers' Compensation Benefits by the Amount 
Claimant Received in a Third-Party Settlement 

  
The Third Department determined claimant's self-
insured employer was not entitled to a reduction of the 
Workers' Compensation benefits payable to claimant by 
offsetting the amount claimant received in a third-party 
settlement (claimant was injured in an automobile 
accident on the job--employer agreed to the settlement): 
  

Workers' Compensation Law § 29 provides that a 
carrier or self-insured employer that pays workers' 
compensation benefits has the right to offset 
future payments of compensation against 

proceeds recovered by a claimant in a third-party 
action as long as such payments do not constitute 
first party benefits made to reimburse a claimant 
for basic economic loss or payments made in lieu 
of first party benefits under the No-Fault Law (see 
Workers' Compensation Law § 29 [1], [1-a], [4]; 
Insurance Law §§ 5102 [a], [b]; 5104 [a]...). Basic 
economic loss includes payments, not exceeding 
$50,000, for items such as lost earnings of up to 
$2,000 per month for three years after the date of 
the accident (see Insurance Law § 5102 [a] [2]...). 
Payments that are considered reimbursement for 
basic economic loss or that are made in lieu 
thereof are not subject to the offset provisions of 
Workers' Compensation Law § 29 ... . The 
dispositive question presented on this appeal is 
whether that part of the schedule loss of use 
award associated with claimant's [initial] lost time 
falls within this category, despite the fact that it 
was initially labeled as payment for "temporary 
total disability." * * * 
  
Inasmuch as claimant received only a schedule 
loss of use award, the award is not allocable to 
any particular time period, and the fact that the 
monthly rate of the award exceeded the $2,000 
threshold in Insurance Law § 5102 (a) (2) is 
irrelevant to the employer's right of offset ... 
. Matter of Cruz v City of New York Dept of 
Children's Services, 2014 NY Slip OP 09074, 
3rd Dept 12-31-14 
  
  

Claimant Did Not Link Illness Caused by Ingestion of 
a Ubiquitous Mold to Workplace 

  
The Third Department reversed the Workers' 
Compensation Board's determination that claimant had 
contracted an occupational disease by ingesting mold on 
the job at a garbage recycling and energy production 
facility.  Although there was mold at the plant, that same 
mold is ubiquitous: 
  

Initially, Workers' Compensation Law § 2 (15) 
defines an occupational disease as "a disease 
resulting from the nature of employment and 
contracted therein" ... . In order to demonstrate 
that a condition is compensable as an 
occupational disease, a claimant must "establish 
a recognizable link between his [or her] condition 
and a distinctive feature of his [or her] occupation 
through the submission of competent medical 
evidence" ... . 

  
Here, claimant maintained that he was exposed to 
the aspergillus fungus while working in the cooling 
tower, where he observed green plant life 
growing, and also in the boiler house under the 
ram feeder table, where there was decomposing 
garbage... . * * * 
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Carl Friedman, a pulmonary specialist who 
conducted an independent medical examination 
based upon a review of claimant's medical 
records, opined that claimant's respiratory 
condition was not causally related to his 
employment. Because the aspergillus fungus is 
ubiquitous and is found in soil everywhere, 
Friedman testified, claimant could have been 
exposed in an industrial setting or at home in his 
own backyard. Friedman further indicated that it 
could not be determined exactly when claimant 
was exposed or, given claimant's clinical history, 
the date of onset of the disease. 

  
Based upon the foregoing, claimant has not 
demonstrated that his contraction of allergic 
bronchopulmonary aspergillosis was attributable 
to a distinctive aspect of his job as a maintenance 
mechanic and/or planner ... . Matter of Connolly 
v Covanta Energy Corp, 2014 NY Slip Op 
09076, 3rd Dept 12-31-14 
 
 

WORKER'S 
COMPENSATION/ARBITRATION/APPEALS 

  
Worker's Compensation Award Made by Arbitrator 

Pursuant to an Authorized Dispute Resolution 
Program Is Reviewed Under the Appellate Court's 
Limited Arbitration-Review Powers (Not Under the 

Usual "Substantial Evidence" Standard) 
  
The Third Department noted that a worker's 
compensation award made by an arbitrator pursuant to 
an authorized dispute resolution program is not reviewed 
by the Worker's Compensation Board and is reviewed by 
the appellate court under the court's limited arbitration-
review powers: 
  

Workers' compensation claims generally reach 
this Court on direct appeal from decisions of the 
Workers' Compensation Board and are subject to 
the substantial evidence standard of review (see 
Workers' Compensation Law § 23...). On the 
other hand, determinations of workers' 
compensation claims by arbitrators pursuant to an 
authorized alternative dispute resolution program 
are not reviewed by the Board, but may be 
appealed directly to this Court (see Workers' 
Compensation Law § 25 [2-c] [d]; 12 NYCRR 
314.3 [b]). The substantial evidence standard 
does not apply to appeals of claims reaching us 
through the latter procedural route ... . Instead, 
these cases are reviewed under the standard 
applicable to review of arbitration awards in 
general (see CPLR 7511). 

  

Pursuant to that standard, courts have limited 
power to review an arbitrator's award ... . Courts 
may vacate an arbitration award only if it was 
procured by "corruption, fraud or misconduct," if 
the arbitrator was biased (CPLR 7511 [b] [1] [i]; 
see CPLR 7511 [b] [1] [ii]) or "if [the award] 
violates a strong public policy, is irrational, or 
clearly exceeds a specifically enumerated 
limitation on the arbitrator's power" ... . "[A]n 
arbitrator's award should not be vacated for errors 
of law and fact committed by the arbitrator and 
the courts should not assume the role of 
overseers to mold the award to conform to their 
sense of justice"..., nor should courts "otherwise 
pass upon the merits of the dispute" ... . Matter of 
Diaz, v Kleinknecht Elec, 2014 NY Slip Op 
0882, 3rd Dept 12-18-14 
 

 
ZONING/ADMINISTRATIVE LAW 

  
Town Did Not Follow Its Own Procedures for 

Rescinding a Planned Development District--Local 
Law Purporting to Do So Annulled 

  
The Third Department determined the Town of Colonie 
acted arbitrarily and capriciously when it enacted a Local 
Law restoring the original zoning after construction at the 
site came to a halt.  In enacting the new Local Law, the 
town had not followed its own procedures for rescinding 
a planned development district.  [The Third Department 
noted that the town's actions were not egregious and 
therefore damages based upon an alleged violation of 
constitutional rights (42 USC 1983) would not lie and the 
equal protection argument had no merit.]: 
  

"Zoning regulations, being in derogation of the 
common law, must be strictly construed against 
the municipality which has enacted and seeks to 
enforce them" ... . The Town Board was therefore 
obliged to "comply with its own procedural rules 
regarding enactment of the zoning ordinance" in 
making amendments to that ordinance ... . 
Chapter 190 of the Code of the Town of Colonie 
(hereinafter referred to as Colonie Land Use Law) 
governs the creation and rescission of planning 
development districts, and Local Law No. 12 
(2007) of the Town of Colonie was enacted 
pursuant to its terms (see Colonie Land Use Law 
§ 190-65 et seq.). As is relevant here, Colonie 
Land Use Law § 190-72 permits the Town Board 
to rescind a planned development district and 
restore a property to its prior zoning under limited 
circumstances. The Town Board did not make the 
factual findings required by section 190-72, 
however, and the Town Attorney made clear that 
the Town Board was not relying upon that section 
in enacting Local Law No. 5. Respondents now 
argue that the facts of this case permitted the 
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Town Board to rely upon section 190-72. The fact 
remains that the Town Board did not, however, 
and "a court reviewing an administrative 
determination must judge the propriety of such 
action solely on the grounds invoked by the 
agency, and if those grounds are inadequate or 
improper, the court is powerless to confirm on 
grounds it deems adequate or proper" ... . Thus, 
the Town Board acted in an arbitrary and 
capricious manner by disregarding the provisions 
of the Colonie Land Use Law in enacting Local 
Law No. 5, and the law cannot be sustained ... 
. Matter of Loudon House LLC v Town of 
Colonie, 2014 NY Slip Op 09081, 3rd Dept 12-
31-14 
 
 

ZONING/CIVIL PROCEDURE/RIPENESS 
  

Failure to Apply for Zoning Variance Re: Sale of 
Adult Materials Rendered Plaintiff's Free-Speech 

Challenge to the Code Speculative, i.e., Not Ripe for 
Review 

  
The Third Department determined that plaintiff's free-
speech-violation claims re: the city's failure to specify a 
zone for the sale of adult material were not ripe for 
review.  Plaintiff did not inform the city of his intent to sell 
adult material and did not use the procedures in place to 
obtain a zoning variance allowing the sale of adult 
material: 
  

We shall not address plaintiff's assertion that the 
failure of the Code of the City of Troy to specify a 
zone where adult materials may be sold violates 
plaintiff's free speech rights under both the US 
and NY Constitutions, as this issue is not ripe for 
our review. According to the City's Assistant 
Plans Examiner, if a particular use was not set 
forth in the list of allowed uses or special permit 
uses enumerated in the Code, as was the case 
with adult establishments, a use variance could 
be obtained by seeking approval from the 
appropriate zoning board. Because [plaintiff's 
principal] did not disclose the extent of plaintiff's 
sale of adult material in applying for a certificate 
of occupancy, and therefore did not follow the 
process set out in the Code to apply for a use 
variance, any harm that plaintiff may have 
suffered pursuant to such Code was speculative 
and contingent upon the City's anticipated 
rejection of plaintiff's proposal. Under these 
circumstances, plaintiff's challenge to the 
constitutionality of the Code is not ripe for review 
... . Your Place LLC v City of Troy, 2014 NY 
Slip Op 08098, 3rd Dept 11-20-14 
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ADMINISTRATIVE LAW/ANIMAL LAW/NYS 

RACING & WAGERING BOARD/RACING 
LAW 

  
Rule Allowing Testing of Horses for Speed-

Enhancing Drugs at Times Other than Just Before a 
Race Is a Valid Exercise of Racing & Wagering 

Board's Authority 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, determined that the NYS Racing & Wagering 
Board did not exceed its authority when it promulgated 
rules allowing testing horses for the presence of speed-
enhancing drugs at times other than immediately 
preceding a race: 
  

While it is true that an administrative agency 
within the executive branch may not under the 
guise of rule-making engage in basic policy 
determinations reserved to the Legislature ..., it is 
also true that the Legislature "has considerable 
latitude in determining the reasonable and 
practicable point of generality in adopting a 
standard for administrative action and, thus, [that] 
a reasonable amount of discretion may be 
delegated to . . . administrative officials" ... . Here, 
the Legislature, in drafting Racing Law § 301 (2), 
was at pains to be explicit that that subsection 
was not to be construed as a limitation upon 
respondent's powers "to supervise generally all 
harness race meetings in this state at which pari-
mutuel betting is conducted" and in that 
connection to "adopt rules and regulations . . . to 
carry into effect its [respondent's] purposes and 
provisions and to prevent circumvention or 
evasion thereof" (Racing Law § 301 [1]). Thus, 
not only does section 301 when read in its entirety 
make plain that the Legislature had no purpose of 
restricting respondent's general supervisory 
power over pari-mutuel harness race meetings, 
but it specifically authorizes regulatory action to 
prevent the circumvention or evasion of existing 
rules, necessarily including those whose object, 
sensibly understood, is "effectually" to prevent 
horses from racing under the influence of speed-
enhancing doping agents. Out-of-competition 
drug testing, which, as noted, has as its raison 
d'etre the plugging of a loophole created in the 
pre-existing regulatory regimen by the 
introduction of doping agents capable of affecting 
competitive performance while eluding race day 
detection, is precisely the sort of measure 
contemplated by section 301 (1). As for section 

902 (1), it too has no apparent limiting purpose — 
its designation of a laboratory to perform equine 
drug testing at race meetings does not reasonably 
signify that such testing may be required by 
respondent only at race meetings. Matter of Ford 
v NYS Racing & Wagering Board, 2014 NY Slip 
Op 08870, CtApp 12-18-14 

 
 

ADMINISTRATIVE 
LAW/EDUCATION/SCHOOL LAW/ARTICLE 

78/UNIONS/COLLECTIVE BARGAINING 
AGREEMENT 

  
Tenured Teacher Subject to Discipline Is Entitled to 

a Hearing Pursuant to Education Law 3020-a 
Notwithstanding an Alternative Procedure in a 

Collective Bargaining Agreement 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, over a dissent, determined that a tenured 
teacher subject to discipline is entitled to a hearing 
pursuant to Education Law 3020-a, notwithstanding the 
existence of an alternative procedure agreed to in a 
collective bargaining agreement which was negotiated 
(or renegotiated) after Section 3020-a went into effect in 
1994: 
  

...[I]t is plain that the legislative intent informing its 
1994 amendment (L 1994, ch 691) was to assure 
that tenured educators against whom formal 
disciplinary charges were lodged could avail 
themselves, if they so chose, of the procedural 
protections set forth in contemporaneously 
amended Education Law § 3020-a. While section 
3020 (1) does "grandfather" pre-September 1, 
1994 CBA discipline review procedures contained 
in unaltered CBAs, its evidently dominant purpose 
was prospectively to secure the right of tenured 
employees to avail themselves of the process set 
forth in Education Law § 3020-a. That purpose 
and the indefinite retention of mandatory 
alternative CBA review procedures are not easily, 
if at all, reconcilable. With that in mind, we believe 
the statute must be understood to sunset CBA 
provisions depriving tenured employees of the § 
3020-a recourse to which they are otherwise 
entitled. Matter of Kilduff v Rochester City 
School District, 2014 NY Slip Op 08056, CtApp 
11-20-14 
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BANKRUPTCY/DEBTOR AND CREDITOR 
LAW/LANDLORD-TENANT/RENT 

STABILIZATION 
  

Rent-Stabilized Apartment Lease Is Exempt from the 
Bankruptcy Estate 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, over a dissent, determined that a rent-
stabilized apartment lease is exempt from the 
bankruptcy estate because it qualifies as a "local public 
assistance benefit" under Debtor and Creditor Law 
(DCL) 282 (2): 
  

Section 522 (b) of the Bankruptcy Code permits 
the debtor to exempt certain property from the 
bankruptcy estate, and section 522 (d) provides a 
list of property that may be exempt. However, the 
Code also permits states to create their own list of 
exemptions, and New York has done so. DCL § 
282 sets forth the permissible exemptions in 
personal bankruptcy. Debtors domiciled in New 
York have the option of choosing either the 
federal exemptions or New York exemptions (11 
USC § 522 (b); DCL § 285). DCL § 282 (2), 
entitled "Bankruptcy exemption for right to receive 
benefits" lists the following as exemptions: 

  
"The debtor's right to receive or the debtor's 
interest in: (a) a social security benefit, 
unemployment compensation or a local public 
assistance benefit; (b) a veterans' benefit; (c) a 
disability, illness, or unemployment benefit; (d) 
alimony, support, or separate maintenance, to the 
extent reasonably necessary for the support of 
the debtor and any dependent of the debtor; and 
(e) all payments under a stock bonus, pension, 
profit sharing, or similar plan or contract on 
account of illness, disability, death, age, or length 
of service . . . " 
  
When the rent-stabilization regulatory scheme is 
considered against the backdrop of the crucial 
role that it plays in the lives of New York 
residents, and the purpose and effect of the 
program, it is evident that a tenant's rights under 
a rent-stabilized lease are a local public 
assistance benefit.   Matter of Santiago-
Monteverdi, 2014 NY Slip Op 08051, CtApp 11-
20-14 

 
 
 
 
 
 

CIVIL PROCEDURE/AMENDMENT OF 
PLEADINGS TO CONFORM TO THE 

PROOF/EVIDENCE 
  

Motion to Amend Pleadings to Conform to the Proof 
Was Properly Granted by the Trial Court---Although 
the Counterclaim Was Not Pled, the Subject of the 

Counterclaim Was Central to the Trial---Amendment 
Did Not Prejudice the Plaintiffs 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, determined the Appellate Division abused its 
discretion when it reversed Supreme Court's grant of a 
motion to amend the pleadings to conform to the proof. 
Although not pled as a counterclaim, whether the 
defendant was entitled to payments under a settlement 
agreement, and whether the settlement agreement 
extinguished defendant's liability under promissory notes 
held by the plaintiffs, were central to the lawsuit and 
were the subject of judicial admissions.  Therefore 
amending the pleadings to conform to the proof did not 
result in prejudice to the plaintiffs: 
  

 This Court has in the past recognized that, 
absent prejudice, courts are free to permit 
amendment even after trial... . Prejudice is more 
than "the mere exposure of the [party] to greater 
liability" ... . Rather, "there must be some 
indication that the [party] has been hindered in the 
preparation of [the party's] case or has been 
prevented from taking some measure in support 
of [its] position" (id.). The burden of establishing 
prejudice is on the party opposing the amendment 
... . 

  
Applications to amend pleadings are within the 
sound discretion of the court, and that of the 
Appellate Division ... . Courts are given 
"considerable latitude in exercising their 
discretion, which may be upset by us only for 
abuse as a matter of law" ... . Nevertheless, we 
have found such an abuse of discretion where the 
Appellate Division reversed a trial court's grant of 
an amendment and the record established that 
the opposing party suffered "no operative 
prejudice" as a result of the mere omission to 
plead a defense ... . Kimso Apts LLC v Gandhi, 
2014 NY Slip OP 08219, CtApp 11-25-14 
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CIVIL PROCEDURE/CLASS 
ACTIONS/LANDLORD-TENANT/RENT 

STABILIZATION LAW/TAX LAW 
  

Class Action Mechanism Is Available Where the 
Relevant Statute Imposes a Non-Mandatory Penalty 

and the Penalty Is Waived by the Class 
  

The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, over a dissent, determined that class action 
suits brought by tenants pursuant to CPLR 901 (b) were 
properly allowed to go forward.  The suits alleged the 
tenants, who were in rent-stabilized apartments, were 
overcharged when the landlords decontrolled the 
apartments despite their receipt of tax benefits under the 
J-51 program.  The Court of Appeals, in 2009, 
determined that the receipt of J-51 tax benefits 
precluded the landlords from decontrolling the 
apartments.  The central issue was the availability of the 
class action mechanism, which is generally not available 
where the suit seeks the imposition of a penalty.  Here 
the treble damages (penalty) provision of the Rent 
Stabilization Law (RSL 26-516) was waived by the 
plaintiffs. The waiver was deemed valid, clearing the way 
for the class actions: 
  

CPLR 901 (b) prohibits any claim for penalties to 
be brought as a class action. It states, "[u]nless a 
statute creating or imposing a penalty, or a 
minimum measure of recovery specifically 
authorizes the recovery thereof in a class action, 
an action to recover a penalty, or minimum 
measure of recovery created or imposed by 
statute may not be maintained as a class action" 
(CPLR 901 [b]). The language of CPLR 901 (b) 
itself says it is not dispositive that a statute 
imposes a penalty so long as the action brought 
pursuant to that statute does not seek to recover 
the penalty. * * * 
  
From a policy standpoint, permitting plaintiffs to 
bring these claims as a class accomplishes the 
purpose of CPLR 901 (b). Preemptively 
responding to the argument raised by defendants 
here, the State Consumer Protection Board 
emphasized the importance of class actions: "The 
class action device responds to the problem of 
inadequate information as well as to the need for 
economies of scale" for ". . . a person 
contemplating illegal action will not be able to rely 
on the fact that most people will be unaware of 
their rights — if even one typical person files a 
class action, the suit will go forward and the other 
members of the class will be notified of the action 
either during the proceedings or after a judgment 
is rendered in their favor" (Mem of State 
Consumer Protection Bd, Bill Jacket, L 1975, ch 
207). 
  

Where a statute imposes a non-mandatory 
penalty, plaintiffs may waive the penalty in order 
to bring the claim as a class action ... . Borden 
400 E 55th St Assoc LP, 2014 NY Slip Op 
08211, CtApp 11-24-14 

 
 

CIVIL PROCEDURE/LONG-ARM 
JURISDICTION 

  
Passive Website Informing Readers of a Surgical 
Procedure Offered In Florida Does Not Constitute 

"Transaction of Business" In New York---New York 
Courts Do Not Have Personal Jurisdiction Over the 

Florida Defendants 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, determined that a passive website explaining the 
availability of back surgery in Florida is not enough to 
afford New York courts long-arm jurisdiction (pursuant to 
CPLR 302---doing business in New York) over Laser 
Spine Institute (LSI) which subsequently treated the New 
York plaintiff in Florida:  
  

In May 2008, plaintiff was suffering from severe 
back pain. While on the homepage of a well-
known internet service provider plaintiff 
discovered an advertisement for LSI, a surgical 
facility specializing in spine surgery, with its home 
facility and principal place of business in Tampa, 
Florida. Plaintiff clicked on the LSI advertisement, 
and viewed a 5-minute video presentation of a 
testimonial from a former LSI patient and 
professional golfer, extolling LSI's medical 
services. The advertisement appeared to hold out 
the promise of relief for plaintiff's back problems 
so he communicated with LSI by telephone and 
internet to inquire about possible surgical 
procedures to alleviate his pain. These would be 
the first of plaintiff's several contacts with LSI, 
which led to his eventual decision to undergo 
surgical procedures by LSI medical professionals 
in Florida. Those surgeries are the underlying 
basis for plaintiff's action against defendants. * * * 
  
In order to satisfy "'the overriding criterion' 
necessary to establish a transaction of business" 
within the meaning of CPLR 302 (a) (1), a non-
domiciliary must commit an act by which it 
"purposefully avails itself of the privilege of 
conducting activities within [New York]" ... . 
Plaintiff here admits that he was the party who 
sought out and initiated contact with defendants 
after viewing LSI's website. According to plaintiff, 
that website informed viewers about LSI medical 
services and its professional staff. However, he 
has not asserted that it permitted direct interaction 
for online registration, or that it allowed for online 
purchase of LSI services ... . Passive websites, 
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such as the LSI website, which merely impart 
information without permitting a business 
transaction, are generally insufficient to establish 
personal jurisdiction ... . Paterno v Laser Spine 
Inst, 2014 NY Slip Op 08054, CtApp 11-20-14 

 
 

CRIMINAL LAW 
  

Anonymous Tip Alone, In the Absence of "Predictive 
Information," Sufficient to Provide "Reasonable 

Suspicion" Justifying a Vehicle Stop 
  
The Court of Appeals, in a short memorandum decision 
followed by lengthy concurring/dissenting opinions, 
determined that anonymous tips were sufficient to justify 
a vehicle stop in two cases (tips alleged possession of a 
weapon), but insufficient in a third case (tip alleged 
driver was sick or intoxicated). The concurring/dissenting 
opinions dealt with whether the "Aguilar-Spinelli" test or 
the "totality of the circumstances" test should be applied 
where reasonable suspicion (not probable cause) was 
required to justify a vehicle stop, and whether an 
anonymous tip alone, in the absence of so-called 
"predictive information," could be sufficient to justify a 
vehicle stop.  The significance of the decision is that an 
anonymous tip alone was found sufficient, under both 
the "Aguilar-Spinelli" and "totality of the circumstances" 
tests, in two of the three cases: 
  

Regardless of whether we apply a totality of the 
circumstances test or the Aguilar-Spinelli 
standard (see Spinelli v United States, 393 US 
410 [1969]; Aguilar v Texas, 378 US 108 [1964]), 
there is record support for the lower courts' 
findings that the stops were lawful in People v 
Argyris and People v DiSalvo. The police had 
reasonable suspicion to stop defendants' vehicle 
based on the contents of a 911 call from an 
anonymous individual and the confirmatory 
observations of the police. Specifically, because 
sufficient information in the record supports the 
lower courts' determination that the tip was 
reliable under the totality of the circumstances, 
satisfied the two-pronged Aguilar-Spinelli test for 
the reliability of hearsay tips in this particular 
context and contained sufficient information about 
defendants' unlawful possession of a weapon to 
create reasonable suspicion, the lawfulness of the 
stop of defendants' vehicle is beyond further 
review. Furthermore, under these circumstances, 
the absence of predictive information in the tip 
was not fatal to its reliability ... . 
  
In People v Johnson, whether evaluated in light of 
the totality of the circumstances or under the 
Aguilar-Spinelli framework, the reliability of the tip 
was not established. The caller's cursory 
allegation that the driver of the car was either sick 

or intoxicated, without more, did not supply the 
sheriff's deputy who stopped the car with 
reasonable suspicion that defendant was driving 
while intoxicated (see generally People v DeBour 
...) . Although the deputy observed defendant 
commit a minor traffic infraction, this did not 
authorize the vehicle stop because he was 
outside his geographical jurisdiction at the time of 
the infraction (see CPL 140.10 [2] [a]), and 
defendant's actions in committing the violation did 
not elevate the deputy's suspicion sufficiently to 
justify the stop of defendant's car. People v 
Argyris, 2014 NY Slip Op 08220, CtApp 11-25-
14 
  

  
Defendant's Inability to Articulate a Reason for the 

Withdrawal of His Plea Was a Proper Basis for 
Refusal of His Request for An Adjournment of 
Sentencing to Consider Withdrawal of the Plea 

  
The Court of Appeals, over a dissent, determined 
defendant's request for an adjournment of sentencing to 
consider whether he should withdraw his plea was 
properly denied (despite the absence of prejudice to the 
People) because defendant was unable to articulate a 
reason for withdrawing the plea: 
  

Whether to grant an adjournment is within 
Supreme Court's discretion ... . Based upon the 
colloquy at sentencing, defendant had more than 
a fair amount of time to speak with counsel 
regarding his interest in withdrawing his plea. 
Although defendant was out of custody for two 
months, having been released on his own 
recognizance following his plea allocution, the 
record reflects that he only contacted defense 
counsel the day before sentencing in order to 
discuss his plea concerns. Despite defense 
counsel's inability to meet with defendant that 
day, defense counsel stated during sentencing 
that she had spoken with defendant that 
morning. People v Spears, 2014 NY Slip Op 
08221, CtApp 11-25-14 

  
Even Though Probable Cause for a DWI Arrest 

Existed, the Arresting Officer Testified He Was Not 
Going to Arrest the Defendant Until He Found a 
Switchblade Knife During a Pat-Down Search---

Therefore the Search Could Not Be Justified As a 
Search Incident to Arrest and the Switchblade 

Should Have Been Suppressed 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Smith, over a dissent, determined that a switch-blade 
found in a pat-down search of the defendant after a 
vehicle stop should have been suppressed. The way the 
defendant was driving and the officer's observations of 
defendant after the stop provided probable cause for a 
DWI arrest.  However, at the suppression hearing, the 
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arresting officer (Merino) testified that he was not going 
to arrest the defendant prior to the pat-down search and 
only arrested him because the knife was found.  The 
Court of Appeals held that the search, therefore, could 
not be a "search incident to arrest" and could not be 
otherwise justified: 
  

It is not disputed that, before conducting the 
search, Merino could lawfully have arrested 
defendant for driving while intoxicated. And it is 
clear that the search was not unlawful solely 
because it preceded the arrest, since the two 
events were substantially contemporaneous (see 
Rawlings v Kentucky, 448 US 98, 111 [1980] 
["Where the formal arrest followed quickly on the 
heels of the challenged search . . ., we do not 
believe it particularly important that the search 
preceded the arrest rather than vice versa"]; 
People Evans, 43 NY2d 160, 166 [1977] ["The 
fact that the search precedes the formal arrest is 
irrelevant as long as the search and arrest are 
nearly simultaneous so as to constitute one 
event"]). Nor is it decisive that the police chose to 
predicate the arrest on the possession of a 
weapon, rather than on driving while intoxicated 
(see Devenpeck v Alford, 543 US 146 [2004]). 
The problem is that, as Merino testified, but for 
the search there would have been no arrest at all. 

  
Where that is true, to say that the search was 
incident to the arrest does not make sense. It is 
irrelevant that, because probable cause existed, 
there could have been an arrest without a search. 
A search must be incident to an actual arrest, not 
just to probable cause that might have led to an 
arrest, but did not ... . People v Reid, 2014 NY 
Slip Op 08759, CtApp 12-16-14 

  

 
CRIMINAL LAW/APPEALS 

  
The Failure of the Record to Indicate Whether Notes 
from the Jury Were Properly Addressed by the Court 

Constitutes a "Mode of Proceedings" Error 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Graffeo, over a partial dissent, determined the failure of 
the record to indicate whether notes from the jury were 
properly addressed by the court (pursuant to People v 
O'Rama, 88 NY2d 270) constituted "mode of 
proceedings" errors requiring reversal in the absence of 
preservation: 
  

Although not every violation of CPL 310.30 is 
immune from normal preservation principles ..., a 
failure to apprise counsel about the specific 
contents of a substantive note from a deliberating 
jury violates the fundamental tenants of CPL 
310.30 and qualifies as a mode of proceedings 

error ... . The record therefore must indicate 
compliance with adequate procedures under 
O'Rama because reviewing courts "cannot 
assume" that the proper procedure was utilized 
when the record is devoid of information as to 
how jury notes were handled ... . The 
"presumption of regularity" ... cannot salvage an 
... error of this nature ... . People v Silva, 2014 
NY Slip Op 08215, CtApp 11-24-14 

  
  

Defendant's Conviction Properly Reversed Because 
the Verdict Was Inconsistent/Repugnant---Charge 

Which Was the Subject of Conviction in the 
Inconsistent/Repugnant Verdict Can Be Presented to 

a New Grand Jury 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Read, determined that defendant's conviction was 
properly reversed because the verdict was 
inconsistent/repugnant, but that the People should be 
allowed to resubmit that charge to a new grand jury. 
Defendant was convicted of manslaughter in the first 
degree as a hate crime, but the jury acquitted defendant 
of manslaughter in the first degree.  Because, to aquit, 
the jury must have found that at least one of the 
elements of manslaughter in the first degree was not 
proven, the manslaughter in the first degree as a hate 
crime necessarily suffered from the same failure of 
proof.  The People argued that the jury instructions gave 
the jurors the impression they could acquit on the non-
hate-crime manslaughter and still find the defendant 
guilty of the hate-crime manslaughter: 
  

The rationale for the repugnancy doctrine is that 
the defendant cannot be convicted when the jury 
actually finds, via a legally inconsistent split 
verdict, that the defendant did not commit an 
essential element of the crime ... . Given that 
premise, "a verdict is repugnant only if it is legally 
impossible — under all conceivable 
circumstances — for the jury to have convicted 
the defendant on one count but not the other," 
and, "[i]f there is a possible theory under which a 
split verdict could be legally permissible, it cannot 
be repugnant, regardless of whether that theory 
has evidentiary support in a particular case" ... . 
  
Accordingly, repugnancy does not depend on the 
evidence presented at trial or the record of the 
jury's deliberative process, and "[t]he instructions 
to the jury will be examined only to determine 
whether the jury, as instructed, must have 
reached an inherently self-contradictory verdict" ... 
. In making these determinations, it is 
inappropriate for the reviewing court to "attempt to 
divine the jury's collective mental process" ... . 
"Jurors are allowed to compromise, make 
mistakes, be confused or even extend mercy 
when rendering their verdicts" ... . * * * 
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There is no constitutional or statutory provision 
that mandates dismissal for a repugnancy error. 
Given that New York's repugnancy jurisprudence 
already affords defendants greater protection than 
required under the Federal Constitution, 
permitting a retrial on the repugnant charge upon 
which the jury convicted, but not on the charge of 
which the jury actually acquitted defendant, 
strikes a reasonable balance. This is particularly 
so given that a reviewing court can never know 
the reason for the repugnancy. Accordingly, the 
People may resubmit the crime of first-degree 
manslaughter as a hate crime to a new grand jury 
... . People v DeLee, 2014 NY Slip Op 08212, 
CtApp 11-24-14 
  
  

Indictment Rendered Duplicitous By Trial Evidence 
Is Not a Mode of Proceedings Error---The Error Must 

Therefore Be Preserved by an Objection to Be 
Raised on Appeal 

  
Resolving a split among the appellate division 
departments, the Court of Appeals determined that an 
indictment rendered duplicitous by the trial evidence is 
not a "mode of proceedings" error and the error must 
therefore be preserved in order to raise it on appeal. The 
indictment charged one count of attempted murder.  But 
the evidence presented two different occurrences to 
which the single count could apply: 
  

The First and Second Departments have held that 
where it is claimed that the trial evidence has 
rendered a count duplicitous, the issue must be 
preserved for review ... . The Fourth Department, 
however, has held that duplicity created by trial 
evidence violates a defendant's right to be tried 
and convicted only of the crimes and theories 
charged in the indictment, which is a fundamental 
and non-waivable right, and that such error also 
violates a defendant's right under CPL 310.80 to 
a unanimous verdict, and that preservation is 
unnecessary ... . 

  
As we held in People v Alvarez (20 NY3d 75, 81 
[2012], cert denied — US &mdash, 133 S Ct 1736 
[2013]), in relation to the constitutional right to a 
public trial, "preservation of public trial claims is 
still required. Bringing a public trial violation to a 
judge's attention in the first instance will ensure 
the timely opportunity to correct such errors" ... . 
Therefore, defendant's argument that he need not 
preserve an issue that has constitutional 
significance is unconvincing. 

  
Any uncertainty could have easily been remedied 
with an objection during opening statements, the 
witness testimony, or to the jury charge. Requiring 
preservation will prevent unnecessary surprise 

after the conduct of a complete trial. Accordingly, 
we hold that issues of non-facial duplicity, like 
those of facial duplicity, must be preserved for 
appellate review. People v Allen, 2014 NY Slip 
Op 08222, CtApp 11-25-14 

 
 

Overruling Long-Standing Precedent, The Court of 
Appeals Determined It Has the Power to Review the 

Summary Denial of a 440 Motion for Abuse of 
Discretion/The Trial Court Abused Its Discretion in 
this Case/The Matter Was Sent Back for a Hearing 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, overruling long-standing precedent, held that the 
Court of Appeals has the power to review the summary 
denial of a motion to vacate a conviction based upon 
newly discovered evidence [Criminal Procedure Law 
(CPL) 440.10(1)(g)]. The defendant had already 
completed his sentence for rape when he had trial 
evidence---hairs and fingernail scrapings---subjected to 
DNA analysis.  The DNA results excluded the 
defendant.  The trial court summarily denied the motion 
to vacate and the Appellate Division affirmed.  The Court 
of Appeals reversed and sent the matter back for a 
hearing: 
  

...[T]his Court is empowered to conduct a review 
of the lower courts' summary denial of a 
defendant's CPL 440.10 (1) (g) motion, and to 
determine whether that denial constituted an 
abuse of discretion as a matter of law without 
running afoul of the jurisdictional limitations set 
forth in NY Constitution, article VI, § 3 (a). 
Although we are prohibited from weighing facts 
and evidence in noncapital cases, we are not 
precluded from exercising our "power to 
determine whether in a particular judgmental and 
factual setting there has been an abuse of 
discretion as a matter of law" because, in so 
doing, we are not "passing on facts as such, but 
rather considering them to the extent that they are 
a foundation for the application of law" ... . * * * 
  
On this record, there is a dispute between 
defendant and the People concerning the 
reliability of the mtDNA testing, what the results of 
such testing actually mean and the weight to be 
given those results in light of the eyewitness 
identification. As such, defendant should have 
been afforded a hearing so he could have at the 
very least an opportunity of "proving by a 
preponderance of the evidence every fact 
essential to support [his] motion" (CPL 440.30 
[6]), including his assertion that had such DNA 
evidence been presented at trial, he would have 
received a more favorable verdict. We reach this 
conclusion not by weighing the facts or the 
inferences drawn therefrom, but by examining the 
parties' submissions and concluding that the 
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People failed to counter defendant's prima facie 
showing that he was entitled to a hearing. Not 
every CPL 440.10 motion brought by a defendant 
will warrant a hearing, nor will every summary 
denial of such a motion constitute an abuse of 
discretion, but where, as here, there is significant 
DNA evidence favorable to the defendant and the 
People proffer no admissible evidence in 
opposition to that evidence, defendant is, at the 
very least, entitled to a hearing on his 
motion. People v Jones, 2014 NY Slip Op 
08760, CtApp 12-16-14 
 

 
CRIMINAL LAW/CRIMINAL PROCEDURE 

LAW 
  

CPL 330.30 Motions Based Upon Matters Outside the 
Record Properly Denied/Although Not the Case 

Here, Such Motions Might Be Deemed Premature 
CPL 440.10 Motions and, As Such, Considered by 
the Trial Court/Concurring/Dissenting Opinions 
Disagreed About Whether the Persistent Felony 

Offender Statute, Which Allows the Judge to 
Exercise Discretion in Applying the Statute, Violates 

Apprendi v New Jersey (Requiring Facts Upon 
Which an Enhanced Sentence May Be Based to Be 
Decided by the Jury Under a Beyond a Reasonable 

Doubt Standard) 
  
The Court of Appeals, in a brief memorandum decision, 
determined that motions to set aside the verdict 
(Criminal Procedure Law [CPL] 330.30) made in two the 
cases before the court were properly denied because 
they raised issues which were outside the record. The 
court further determined that the persistent felony 
offender statute (PFO) at issue in one of the cases was 
properly applied. The court noted that, in some 
situations, 330.30 motions might be deemed (premature) 
motions to vacate the conviction (CPL 440.10) and 
considered by the trial court in that context, but no 
attempt to invoke CPL 440.10 was made 
here.  Concurring and dissenting opinions dealt with 
whether the persistent felony offender statute (PFO) 
violated Apprendi v New Jersey, 530 US 466 (2000), 
because factual findings supporting an enhanced 
sentence are made by the judge, not the jury, and 
whether the motion to set aside the verdict on the 
ground that the courtroom was closed to the public for 
part of the trial should have been considered as a 
(premature) CPL 440.10 motion to set aside the 
conviction. People v Giles, 2014 NY Slip Op 08871, 
CtApp 12-18-14 

 

 
 

 
 

CRIMINAL LAW/DOUBLE JEOPARDY 
  

Judge Effectively Rescinded the Initial Declaration of 
a Mistrial and Left the Decision Whether to Declare a 

Mistrial Up to the Defendant---Because the 
Defendant Ultimately Agreed to the Mistrial the 

Double Jeopardy Prohibition Was Not Triggered 
  
The Court of Appeals determined that, although the trial 
judge initially declared a mistrial without defense 
counsel's consent, the judge effectively rescinded the 
declaration by leaving it up to the defendant to decide 
whether a mistrial should be declared (defense counsel 
had objected to the way the judge was handling the 
trial).  Because the mistrial was ultimately agreed to by 
the defendant, a second trial was not precluded by the 
double jeopardy prohibition: 
  

Until the jury is discharged, a court may rescind 
its previous declaration of mistrial (see People v 
Dawkins, 82 NY2d 226 [1993]). Defendant argues 
that in this case the trial judge never formally 
rescinded his initial mistrial ruling, and so whether 
or not she indicated her consent after that ruling is 
irrelevant. Certainly, the judge never expressly 
said "I rescind my order declaring a mistrial." But 
we have never required any particular language 
to be used to retract a prior order. Here, the 
record makes clear that the trial judge was 
leaving the mistrial decision up to defendant. 
Because she decided to "go with a mistrial," and 
thus consented to it, her double jeopardy claim 
fails. Matter of Gorman v Rice, 2014 NY Slip Op 
07923, CtApp 11-18-14 
  

  
CRIMINAL LAW/EVIDENCE 

  
Evidence of Defendant's Silence at the Time of 

Arrest Should Not Have Been Allowed---New Trial 
Ordered 

  
The Court of Appeals reversed defendant's conviction 
and ordered a new trial because evidence of defendant's 
silence at the time of arrest was erroneously allowed: 
  

Absent "unusual circumstances," evidence of a 
defendant's silence at the time of arrest is 
generally inadmissible under common-law 
evidentiary principles ... . And the use for 
impeachment purposes of a defendant's silence 
after receiving Miranda warnings has been 
deemed impermissible as a matter of due process 
... . Under the circumstances presented, we 
conclude that defendant did not open the door to 
evidence of his post-Miranda silence and, 
therefore, Supreme Court erred in permitting its 
introduction at trial. Nor can the error be viewed 
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as harmless in this case.  People v Hill, 2014 NY 
Slip OP 07925, CtApp 11-18-14 

 
 

CRIMINAL LAW/FREE 
SPEECH/STATUTORY INTERPRETATION 

  
Code Provision Prohibiting the Placement of Signs 

on Public Property Is a Constitutional, Content-
Neutral Restriction of Speech Which Was Severable 

from the Rest of the Code Chapter---There Was, 
Therefore, No Need to Assess the Constitutionality 

of the Entire Chapter (As the Appellate Division Had) 
  
Reversing the Appellate Division, the Court of Appeals 
determined that section 57A-11 of the Town Code, which 
prohibited the placement of signs on public property, 
could be severed from the rest of chapter and was a 
valid, content-neutral regulation of speech.  The 
Appellate Division had held that section 57A-11, which 
was valid standing on its own, could not be severed from 
the rest of the chapter and that the chapter as a whole 
was unconstitutional because it favored commercial over 
noncommercial speech. The defendant here had pled 
guilty to violating section 57A-11: 
  

"In a statutory context, our test for severability has 
been whether the Legislature would have wished 
the statute to be enforced with the invalid part 
exscinded, or rejected altogether" ... . In 
Superfund Coalition, for example, the 
unconstitutional portion was at the "core" of the 
statute, and "interwoven inextricably through the 
entire regulatory scheme" (id.). By contrast, 
section 57A-11 deals only with signs posted on 
public property, a discrete regulatory topic and 
regime. This is reinforced by section 57A-11 (A), 
which explains the provision's purpose and 
focuses entirely on the unique problems posed by 
signs on public right-of-ways. In light of section 
57A-11's independent legislative purpose, this 
provision can be severed from any 
unconstitutional portions of chapter 57A. We 
therefore need not and do not consider the 
constitutionality of any part of chapter 57A except 
section 57A-11. * * * 
  
Section 57A-11 of the Town Code * * * imposes a 
content- neutral ban on all signs on public 
property, and applies to both commercial and 
non-commercial signs without consideration of 
their content. Further, it directly serves the Town's 
valid interests in traffic safety and aesthetics, as 
expressly articulated in section 57A-11 
(A). People v On Sight Mobile Opticians, 2014 
NY Slip Op 08761, CtApp 12-16-14 
  

 
 

CRIMINAL LAW/RIGHT TO COUNSEL 
  

Where Defendant Is Represented on a Pending 
Charge and Seeks Leniency by Cooperation with 

Police in the Investigation of An Unrelated Offense, 
the Police Cannot Question the Defendant About the 
Unrelated Offense in the Absence of Counsel Unless 
Defendant Affirmatively Waives His Right to Counsel 

In Counsel's Presence 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Smith, over a dissent, determined that defendant, who 
was represented by counsel in a pending criminal 
matter, should not have been questioned in the absence 
of counsel about another crime.  Defendant, in an 
attempt to gain leniency, told the police he knew that a 
friend had committed a stabbing. The police met with the 
defendant to "wire him up" for a meeting with his 
friend.  Defendant's attorney, Schwarz, knew defendant 
was meeting with the police for that purpose.  During the 
meeting, the defendant was questioned about the 
stabbing and eventually he admitted he had committed 
that crime.  He was then read his Miranda rights, which 
he waived.  The Court of Appeals held that none of the 
questioning about defendant's involvement with the 
stabbing should have be done without defendant's 
affirmative waiver of his right to counsel, in the presence 
of defendant's attorney: 
  

Defendant relies on the rule, long established in 
New York, that "[o]nce an attorney enters the 
proceeding, the police may not question the 
defendant in the absence of counsel unless there 
is an affirmative waiver, in the presence of the 
attorney, of the defendant's right to counsel" ... . 
The People respond that this rule does not apply 
here because the "proceeding" in which the police 
questioned defendant on ...---their investigation of 
the supermarket stabbing —---was one that no 
attorney had entered. Schwarz, in the People's 
view, represented defendant only in the burglary 
case, about which he was not questioned. 

  
We do not find this a viable distinction. The 
stabbing investigation cannot be neatly separated 
from Schwarz's representation of defendant in the 
burglary case. Defendant had pinned his hopes 
for a favorable result in the burglary case on his 
cooperation with the police investigation of the 
stabbing. Under these circumstances, Schwarz's 
duty to his client required him to concern himself 
with both cases. 

  
Schwarz was not, of course, retained to defend 
the stabbing case: before the April 19 meeting, 
defendant had not been charged with the 
stabbing, and no such charge seemed likely. But 
Schwarz's obligation in defending the burglary 
case included an obligation to be alert to, and to 
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avert if he could, the possibility that defendant's 
cooperation would hurt rather than help him. No 
responsible lawyer in Schwarz's situation would 
concern himself with the burglary case alone, 
indifferent to the disaster that might strike 
defendant if he incriminated himself in the 
stabbing. 

  
We therefore conclude that defendant's right to 
counsel encompassed his conversations with 
police about the stabbing, as long as those 
conversations were part of an effort to obtain 
leniency in the burglary case in which Schwarz 
represented him. Thus, unless the right to counsel 
was waived, the police should not have 
questioned defendant about the stabbing in his 
lawyer's absence. People v Johnson, 2014 NY 
Slip Op 08787, CtApp 12-17-14 

 
 

CRIMINAL LAW/RIGHT TO 
COUNSEL/APPEALS 

  
Defendant Who Pled Guilty Without Counsel and 
Who Was Not Advised of His Right to Appeal May 

Raise a "Deprivation of the Right to Counsel" Claim 
In a Motion to Vacate the Judgment of Conviction, 

Even Though the Issue Could Have Been Raised on 
Direct Appeal (No Appeal Was Perfected) 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Smith, determined the defendant should be allowed to 
raise the argument that he was deprived of his right to 
counsel in a motion to vacate the judgment of conviction 
pursuant to Criminal Procedure Law (CPL) 440.10, even 
though the issue could have been raised on direct 
appeal.  The defendant had appeared pro se, had pled 
guilty and did not appeal.  The judge did not advise the 
defendant of his right to appeal: 
  

It is correct as a general matter that, when the 
record is sufficient to permit review of an issue on 
direct appeal, a defendant who either has not 
appealed his conviction or, having appealed, has 
failed to raise that issue is barred from later 
asserting it as a basis for post-conviction relief ... 
.  * * * 
  
But there is an obvious risk of unfairness in 
applying this procedural bar where the ground 
that the defendant seeks to raise is that he was 
deprived of his right to counsel. If he was indeed 
deprived of that right, that very deprivation may 
well have led him either not to appeal or not to 
have presented the issue to an appellate court. A 
defendant who has wrongly been deprived of a 
lawyer can hardly be blamed for failing to follow 
customary legal procedures. * * * 
  

We conclude, in short, that defendant was not 
barred from raising his right to counsel claim in a 
CPL 440 motion. We express no opinion on the 
merits of the claim.  People v Grubstein, 2014 
NY Slip Op 07924, CtApp 11-18-14 

  

 
 EVIDENCE/WRONGFUL DEATH/ZONE OF 

DANGER 
  

Although "Zone of Danger" Damages Were Asserted 
in the Complaint, the Failure to Request a "Zone of 

Danger" Jury Instruction and the Failure to Object to 
the Verdict Sheet (Which Did Not Mention "Zone of 
Danger" Damages) Precluded the Trial Court from 

Setting Aside the Verdict and Ordering a New 
Damages Trial 

  
The Court of Appeals determined the trial court should 
not have set aside the verdict because "zone of danger" 
damages to loved ones who witnessed the death of 
plaintiff's decedent (apparently caused by a collapse of a 
roof) were not presented to the jury. Although asserted 
in the complaint, no jury instruction on "zone of danger" 
damages was requested and no mention of "zone of 
danger" damages appeared on the verdict 
sheet.  Plaintiffs did not object to the jury charge or 
verdict sheet: 
  

The issue of whether plaintiffs Gary Motelson and 
Evan Motelson had suffered and/or would 
continue to suffer emotional distress, as a result 
of being placed in a zone of danger wherein they 
witnessed the death of Steven Motelson, while 
asserted in the complaint, was not argued to the 
jury at trial. Nor was this question addressed in 
Supreme Court's charge or submitted to the jury 
on the verdict sheet. Significantly, the questions 
on the verdict sheet concerning the roof support 
system asked the jury about the causation of 
"Steven Motelson's injuries and death," and not 
about harms to any others. Plaintiffs did not object 
to the jury charge or verdict sheet. In these 
circumstances, Supreme Court erred when it set 
aside the jury verdict and ordered a new trial on 
damages. Motelson v Ford Motor Co, 2014 NY 
Slip Op 07926, CtApp 11-18-14 
 

 
INSURANCE LAW 

  
Notifying One's Broker of an Accident Does Not 

Constitute Notification of the Insurer 
  
The Court of Appeals, over a partial dissent, determined 
that the plaintiff's providing notice of an accident to 
plaintiff's broker did not constitute notice to the 
insurer.  The decision focuses on distinguishing Mighty 
Midgets v Centennial Ins. Co. (47 NY2d 12 [1979]) 
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where the roles of the broker the insurer were 
"uncommonly intertwined:" 
  

We have long held that a policyholder's timely 
notice to a broker does not "constitute the notice 
contemplated by the [insurance] policy since a 
broker is normally the agent of the insured and 
notice to the ordinary insurance broker is not 
notice to the liability carrier" Our decision in 
Mighty Midgets does not alter this fundamental 
principle. Strauss Painting Inc v Mt. Hawley Ins 
Co, 2014 NY Slip Op 08214, CtApp 11-24-14 
  

  
Disclaimer Notice Sent to Insureds' Insurer, But Not 

to Insureds, Invalid 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Smith, determined that the failure to notify the insureds 
of a disclaimer of liability invalidated the disclaimer.  The 
property owner and managing agent were insured under 
two different policies.  They were named insureds under 
their own policy (with GNY) and additional insureds 
under a contractor's insurer (Scottsdale). An employee 
of the contractor was injured. The contractor's insurer 
sent the notice of disclaimer to the insureds' own carrier 
(GNY), but not to the insureds themselves.  The notice 
did not meet the requirements of Insurance law 
3420(d)(2): 
  

Insurance Law § 3420 (d) (2) says: 
  

"If under a liability policy issued or 
delivered in this state, an insurer shall 
disclaim liability or deny coverage . . . it 
shall give written notice as soon as is 
reasonably possible of such disclaimer of 
liability or denial of coverage to the insured 
and the injured person or any other 
claimant" ... . 
  

It is undisputed that Scottsdale did not give notice 
of its disclaimer directly to its additional insureds 
or to the lawyer who had been retained to 
represent them. Scottsdale argues that the 
disclaimer notice it sent to GNY was sufficient to 
satisfy the statute. We disagree. 
  
GNY was not an insured under Scottsdale's 
policy; it was another insurer. While GNY had 
acted on the insureds' behalf in sending notice of 
the claim to Scottsdale, that did not make GNY 
the insureds' agent for all purposes, or for the 
specific purpose that is relevant here: receipt of a 
notice of disclaimer. GNY's interests were not 
necessarily the same as its insureds' in this 
litigation. There might have been a coverage 
dispute between GNY and the insureds, or 
plaintiff's claim might have exceeded GNY's 
policy limits. Because the insureds had their own 

interests at stake, separate from that of GNY, 
they were entitled to notice delivered to them, or 
at least to an agent — perhaps their attorney — 
who owed a duty of loyalty in this matter to them 
only. ... [T]he obligation imposed by the Insurance 
Law is "to give timely notice of disclaimer to the 
mutual insureds . . . not to . . . another 
insurer." Sierra v 4401 Sunset Park LLC, 2014 
NY Slip Op 08216, CtApp 11-24-14 
  
  

Successive Tenants of Same Apartment Limited to a 
Single Policy Limit Re: Recovery for Lead Paint 

Exposure 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Smith, over a dissent, determined that the children in two 
families who were successive tenants of the same 
apartment were restricted to recovery for exposure to 
lead paint to a single policy limit, and not multiple policy 
limits based upon annual policy renewals.  The two 
families' recoveries were limited to the single $500,000 
policy limit: 
  

In September 1991, Allstate Insurance Company 
issued a policy of liability insurance to the landlord 
of a two-family house in Rochester. The policy 
was renewed annually for the years beginning 
September 1992 and September 1993. It stated 
on the declarations page a $500,000 limit for 
"each occurrence," and contained the following 
noncumulation clause: 

  
"Regardless of the number of insured 
persons, injured persons, claims, claimants 
or policies involved, our total liability under 
the Family Liability Protection coverage for 
damages resulting from one accidental 
loss will not exceed the limit shown on the 
declarations page. All bodily injury and 
property damage resulting from one 
accidental loss or from continuous or 
repeated exposure to the same general 
conditions is considered the result of one 
accidental loss." 

  
Felicia Young and her children lived in one of the 
two apartments in the house from November 
1992 until September 1993. In July 1993, the 
Department of Health notified the landlord that 
one of the children had been found to have an 
elevated blood lead level and that several areas 
in the apartment were in violation of State 
regulations governing lead paint. The Department 
listed the violations and directed the landlord to 
correct them. The landlord made some repairs, 
and the Department advised him in August 1993 
that the violations "have been corrected." 
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After the Young family moved out of the 
apartment in September 1993, Lorenzo 
Patterson, Sr. and Qyashitee Davis moved in with 
their two children. Again a child was found to 
have an elevated blood lead level, and the 
Department of Health sent another letter saying 
that violations had been found and instructing the 
landlord to correct them. (This letter was sent in 
December 1994, but the parties seem to assume 
that the elevated readings resulted at least in part 
from events on or before September 29, 1994, the 
last day of Allstate's coverage.) * * * 
  
Young's children and Nesmith's grandchildren 
were exposed to the same hazard, lead paint, in 
the same apartment. Perhaps they were not 
exposed to exactly the same conditions; but to 
say that the "general conditions" were not the 
same would deprive the word "general" of all 
meaning. Nesmith argues that, because the 
landlord made an effort to correct the problem 
after Young's children were exposed and before 
Nesmith's grandchildren moved in, the 
"conditions" that injured her grandchildren must 
have been new ones. But she makes no claim, 
and the record provides no basis for inferring, that 
a new lead paint hazard had been introduced into 
the apartment. The only possible conclusion from 
this record is that the landlord's remedial efforts 
were not wholly successful, and that the same 
general conditions — the presence of lead paint 
that endangered children's health — continued to 
exist. Because Young's children and Nesmith's 
grandchildren were injured by exposure to the 
same general conditions their injuries were part of 
a single "accidental loss," and only one policy limit 
is available to the two families. Nesmith v 
Allstate Ins Co, 2014 NY Slip Op 08217, CtApp 
11-25-14 

 
 
LANDLORD-TENANT/CONTRACT 

LAW/ACCELERATED RENT 
CLAUSE/LIQUIDATED DAMAGES 

  
Although the Landlord Can Sue Pursuant to the 

Accelerated Rent Clause and Is Not Under a Duty to 
Mitigate, the Out-of-Possession Tenant Should Be 
Afforded a Hearing On Whether the Accelerated 

Rent/Liquidated Damages Clause, Under the Facts, 
Constitutes an Unenforceable Penalty Because It 

Results In Recovery Grossly Disproportionate to the 
Landlord's Actual Damages 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, determined that, where the tenant has breached 
the lease and left the premises, the landlord can sue to 
enforce the rent acceleration clause and is under no duty 
to mitigate.  However, under the facts here, the tenant 

was entitled to a hearing to address whether the 
acceleration clause allows liquidated damages which are 
grossly disproportionate to the actual losses, and 
therefore constitutes an unenforceable penalty: 
  

As a general matter parties are free to agree to a 
liquidated damages clause "provided that the 
clause is neither unconscionable nor contrary to 
public policy" ... . Liquidated damages that 
constitute a penalty, however, violate public 
policy, and are unenforceable ... . A provision 
which requires damages "grossly disproportionate 
to the amount of actual damages provides for a 
penalty and is unenforceable" ... . 
  
Whether a provision in an agreement is "an 
enforceable liquidation of damages or an 
unenforceable penalty is a question of law, giving 
due consideration to the nature of the contract 
and the circumstances" ... . "The burden is on the 
party seeking to avoid liquidated damages[] to 
show that the stated liquidated damages are, in 
fact a penalty" ... . Where a party establishes a 
penalty, the proper recovery is the amount of 
actual damages established by the party ... . 
  
Defendants claim that because the acceleration 
clause permits [the landlord] to hold possession 
and immediately collect all rent due, the damages 
are grossly disproportionate to the landowner's 
actual damages. They contend this is a windfall 
that allows [the landlord] to double dip—--get the 
full rent now and hold the property. On its face 
this argument is compelling because arguably the 
ability to obtain all future rent due in one lump 
sum, undiscounted to present-day value, and also 
enjoy uninterrupted possession of the property 
provides the landowner with more than the 
compensation attendant to the losses flowing 
from the breach—--even though such 
compensation is the recognized purpose of a 
liquidated damages provision ... . 172 Van Duzer 
Realty Corp v Globe Alumni Student 
Assistance Assn Inc, 2014 NY Slip Op 08872, 
CtApp 12-18-14 

 
 

LIEN LAW 
  

In the Absence of Prejudice, a Notice of Lien May Be 
Amended to Correct a Misdescription of the True 

Property Owner 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, determined, in the absence of prejudice, a 
notice of mechanic's lien can be amended nunc pro tunc 
to reflect the true owner of the property: 
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Here, the true owner is the sole shareholder of 
the listed owner, the conveyance of the property 
in question from the listed owner to the true owner 
was not at arm's length, and the public and 
certainly the true owner here were on notice that 
a lien had been placed on the property. The 
subject notice of lien also provided means for 
third parties to contact the true owner. And, 
significantly, the true owner and listed owner 
consented to the underlying work that allegedly 
went uncompensated. Under the particular 
circumstances presented, the misnomer is a 
misdescription that does not constitute a 
jurisdictional defect and is curable by amendment. 
* * * 
  
Article 2 of the Lien Law provides that it "is to be 
construed liberally to secure the beneficial 
interests and purposes thereof" (Lien Law § 23), 
which include "provid[ing] security for laborers 
and materialmen and . . . provid[ing] notice and a 
degree of certainty to subsequent purchasers" ... . 
It states that "substantial compliance . . . shall be 
sufficient for the validity of a lien and to give 
jurisdiction to the courts to enforce the same" 
(Lien Law § 23) and "[a] failure to state the name 
of the true owner . . . or a misdescription of the 
true owner, shall not affect the validity of the lien" 
(Lien Law § 9 [7]). The Lien Law also authorizes 
amendment provided it does not "prejudice . . . an 
existing lienor, mortgagee or purchaser in good 
faith" (Lien Law § 12-a [2]). Thus, read together, it 
explicitly provides that it should be construed 
liberally, states that a misdescription of the true 
owner shall not invalidate a lien, and allows 
amendment where a third party would not be 
prejudiced. Matter of Rigano v Vibar Constr Inc, 
2014 NY Slip Op 08762, CtApp 12-16-14 

 
 

MENTAL HYGIENE LAW/CRIMINAL LAW 
  

Sex Offender Who Has Difficulty Controlling Sexual 
Urges, As Opposed to a Sex Offender Who Is Unable 

to Control Sexual Urges, Should Be Placed Under 
Strict and Intensive Supervision, Not Confined 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, determined that respondent sex offender should 
not be confined in a mental health facility after serving 
his prison sentence, but rather should be placed under 
"strict and intensive supervision."  After finding the "least 
restrictive alternative doctrine" does not apply to Article 
10 (Mental Hygiene Law) proceedings, the Court of 
Appeals determined the evidence did not support the 
conclusion respondent was a "dangerous sex offender 
requiring confinement."  The evidence demonstrated 
respondent had, with difficultly, been able to control his 
sexual urges, but did not demonstrate that he was 

unable to control them (the requirement for 
confinement): 
  

The Mental Hygiene Law defines "mental 
abnormality" as "a congenital or acquired 
condition, disease or disorder that affects the 
emotional, cognitive, or volitional capacity of a 
person in a manner that predisposes him or her to 
the commission of conduct constituting a sex 
offense and that results in that person having 
serious difficulty in controlling such conduct" 
(MHL § 10.03 [i] [emphasis added]). By contrast, 
a "dangerous sex offender requiring confinement" 
is defined in the Mental Hygiene Law as "a 
person who is a detained sex offender suffering 
from a mental abnormality involving such a strong 
predisposition to commit sex offenses, and such 
an inability to control behavior, that the person is 
likely to be a danger to others and to commit sex 
offenses if not confined to a secure treatment 
facility" (MHL § 10.03 [e] [emphasis added]). The 
statute — which goes on to describe a "sex 
offender requiring strict and intensive supervision" 
as a "detained sex offender who suffers from a 
mental abnormality but is not a dangerous sex 
offender requiring confinement" (MHL § 10.03 [r]) 
— clearly envisages a distinction between sex 
offenders who have difficulty controlling their 
sexual conduct and those who are unable to 
control it. The former are to be supervised and 
treated as "outpatients" and only the latter may be 
confined. Matter of State of New York v Michael 
M, 2014 NY Slip Op 08789, CtApp 12-17-14 

 
 

MUNICIPAL LAW/LABOR LAW//POLICE 
OFFICERS/STATUTORY INTERPRETATION 

  
Violation of Labor Law Can Serve as a Basis for a 

Damages Action by a Police Officer Against the City 
Re: Injuries Suffered on the Job 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, over a dissent, determined that a violation of 
Labor Law 27-a can serve as the basis of a damages 
action by a police officer injured while on the 
job.  Plaintiff officer was injured when she fell off a truck 
while loading wooden barricades: 
  

With [the] understanding of the legislative intent to 
give broad application to GML § 205-e, we turn to 
defendants' challenge to plaintiff's cause of action 
for damages. To succeed on their summary 
judgment motion, defendants must establish "a 
prima facie showing of entitlement to judgment as 
a matter of law, tendering sufficient evidence to 
demonstrate the absence of any material issues 
of fact" ... . For the reasons we discuss, 
defendants have failed to meet their burden. 
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In order to assert a claim under GML § 205-e, a 
plaintiff "must [1] identify the statute or ordinance 
with which the defendant failed to comply, [2] 
describe the manner in which the [police officer] 
was injured, and [3] set forth those facts from 
which it may be inferred that the defendant's 
negligence directly or indirectly caused the harm" 
... . Defendants allege plaintiff cannot satisfy the 
first requirement because the Labor Law may not 
serve as a basis for her cause of action. We 
disagree. 
  
As a predicate to her GML damages cause of 
action plaintiff relies specifically on Labor Law § 
27-a (3) (a) (1), which provides that "[e]very 
employer shall: (1) furnish to each of its 
employees, employment and a place of 
employment which are free from recognized 
hazards that are causing or are likely to cause 
death or serious physical harm to its employees 
and which will provide reasonable and adequate 
protection to the lives, safety or health of its 
employees." 

  
Defendants counter that because [Labor Law 27-
a] lacks a private right of action plaintiff cannot 
base her GML § 205-e claim on section 27-a. 
However, that is exactly what GML § 205-e 
permits and what the Legislature intended. While 
it is true that [the Labor Law]  does not contain an 
express private right of action ..., GML § 205-e 
does not require that the predicate for a police 
officer's action contain an existing right to 
sue. Gammons v City of New York, 2014 NY 
Slip Op 08869, CtApp 12-18-14 

  
 
NATIVE AMERICANS/SOVEREIGN 

IMMUNITY/TRIBAL LAW/CORPORATION 
LAW 

  
Corporation Created by Seneca Nation to Operate a 

Golf Course Was Not Entitled to Sovereign 
Immunity---Contractor Hired to Build the Course Can 

Sue to Foreclose a Mechanic's Lien 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, over a dissent, determined that a corporation 
created by the Seneca Nation for the operation of a golf 
course (Lewiston Golf) was not entitled to sovereign 
immunity and, therefore, could be sued by the company 
with which the Seneca Nation contracted to build the golf 
course.  The contractor brought suit to foreclose on a 
mechanic's lien: 
  

Indian tribes possess the common law immunity 
from suit traditionally enjoyed by sovereign 
powers, unless waived. In Matter of Ransom, we 

set out several factors for courts to use to 
determine whether an entity, such as a 
corporation or agency, that is affiliated with an 
Indian tribe has the right to claim sovereign 
immunity against suit. 
  

"Although no set formula is dispositive, in 
determining whether a particular tribal 
organization is an 'arm' of the tribe entitled 
to share the tribe's immunity from suit, 
courts generally consider such factors as 
whether: [1] the entity is organized under 
the tribe's laws or constitution rather than 
Federal law; [2] the organization's 
purposes are similar to or serve those of 
the tribal government; [3] the organization's 
governing body is comprised mainly of 
tribal officials; [4] the tribe has legal title or 
ownership of property used by the 
organization; [5] tribal officials exercise 
control over the administration or 
accounting activities of the organization; 
and [6] the tribe's governing body has 
power to dismiss members of the 
organization's governing body. More 
importantly, courts will consider whether [7] 
the corporate entity generates its own 
revenue, whether [8] a suit against the 
corporation will impact the tribe's fiscal 
resources, and whether [9] the subentity 
has the power to bind or obligate the funds 
of the tribe. The vulnerability of the tribe's 
coffers in defending a suit against the 
subentity indicates that the real party in 
interest is the tribe." (Ransom, 86 NY2d at 
559-560 [internal quotation marks, 
citations, and square brackets omitted; 
numbering added].) * * * 
  

...[T]he primary purpose of creating the golf 
course in Lewiston was to act as a regional 
economic engine and thereby serve the profit-
making interests of the Seneca Nation's casino 
operations in the area. While this may result in 
more funds for government projects on the 
Seneca Nation's reservations and elsewhere that 
benefit members of the tribe, ... the purposes of 
Lewiston Golf were sufficiently different from tribal 
goals that they militate against Lewiston Golf's 
claim of sovereign immunity. However, the 
purposes factor of Ransom is not determinative... 
. While some of the remaining Ransom factors 
favor the conclusion that Lewiston Golf is 
protected by sovereign immunity, the most 
important ones strongly support the opposite 
conclusion. Sue/Perior Concrete & Paving Inc v 
Corporation, 2014 NY Slip Op 08218, CtApp 
11-25-14 
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NEGLIGENCE 
  

Question of Fact Whether Residential Facility 
Exercised the Care a Reasonable Parent Would Have 

Provided In Supervising Infant Plaintiff Who 
Wandered Away from the Facility and Was Struck by 

a Car 
  
Reversing the Appellate Division, the Court of Appeals 
determined there was a question of fact whether a 
residential facility (Saint Cabrini) in which infant plaintiff 
had been placed (as a neglected child) exercised 
reasonable care in supervising her. Plaintiff left the 
facility without permission and moved away when 
approached by staff members. She ultimately walked 
into the road where she was struck by a car: 
  

The dissenting Justices concluded that Saint 
Cabrini had not "carried its initial burden of 
demonstrating the absence of triable issues of 
fact as to whether its staff met [the] duty to 
provide the degree of care to plaintiff that a 
reasonable parent would provide" (id.). Viewing 
the evidence in the light most favorable to plaintiff, 
we agree that Saint Cabrini has not met its 
threshold burden. It is up to the jury to decide if a 
parent of ordinary prudence in similar 
circumstances would have necessarily employed 
different means to protect plaintiff under the facts 
of this case.  DT v Rich, 2014 NY Slip Op 08223, 
CtApp 11-25-14 

  
 

NEGLIGENCE/MUNICIPAL LAW/ASBESTOS 
LITIGATION/PORT AUTHORITY/NOTICE OF 

CLAIM/TRUSTS AND ESTATES 
  

New Notice of Claim Did Not Need to Be Filed After 
Plaintiff's Decedent's Death Due to Injuries 
Described in the Pre-Death Notice of Claim 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Smith, determined that plaintiffs, in an asbestos-
exposure action against the Port Authority, did not need 
to file a new notice of claim after plaintiff's decedent's 
death from injuries described in the notice of claim filed 
when plaintiff's decedent was alive.  After plaintiff's 
decedent's death, the original notice of claim was 
amended to add the administratrix and reference to the 
wrongful death claim: 
  

A statute requires anyone who brings a lawsuit 
against the Port Authority of New York and New 
Jersey first to serve a notice stating the nature of 
the claim. We hold that under this statute a notice 
of a claim for personal injuries is a sufficient 
notice of a claim for wrongful death, where the 
person injured dies of his injuries between the 

service of the notice of claim and the beginning of 
the lawsuit. 
  
The Port Authority was created in 1921 by a bi-
state compact between New York and New 
Jersey. As an agency of two sovereign states, it 
cannot be sued without a waiver of sovereign 
immunity. Such a waiver was enacted by both 
states' legislatures in 1950. The New York version 
of the legislation is found in sections 7101 through 
7112 of the Unconsolidated Laws. 
  
The contents of a notice of claim are specified in 
section 7108: 
  

"The notice of claim required by section 
[7107] shall be in writing, sworn to by or on 
behalf of the claimant or claimants, and 
shall set forth (1) the name and post office 
address of each claimant and of his 
attorney, if any, (2) the nature of the claim, 
(3) the time when, the place where and the 
manner in which the claim arose, and (4) 
the items of damage or injuries claimed to 
have been sustained so far as then 
practicable." 

  
Here, the relevant statutory requirements are that 
a notice must specify the claimant, the time and 
place where the claim arose, the nature of the 
claim, and "so far as then practicable" the items of 
damage or injuries sustained (see Unconsolidated 
Laws § 7108 ...). Those requirements were 
sufficiently met by the explanation in [plaintiff's] 
notice of claim that he had contracted malignant 
mesothelioma as a result of his exposure to 
asbestos on the World Trade Center site in the 
early 1970s, and suffered physical and emotional 
injuries and incurred medical expenses as a 
result. This information was definite enough to 
fulfill the purpose of the notice of claim 
requirement: to allow the State to investigate the 
claim and to estimate its potential liability. It is 
hard to see how a later notice adding the 
information that the claimant had died of his 
disease could have been necessary to an 
investigation. Matter of New York City Asbestos 
Litig, 2014 NY Slip Op 08053, CtApp 11-20-14 
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NEGLIGENCE/MUNICIPAL LAW/SPECIAL 
DUTY/DAMAGES/ZONE OF DANGER 

  
Question of Fact Whether City Had a Special 

Relationship with Plaintiff Such that the City Owed a 
Duty to the Plaintiff Over and Above the Duty Owed 

to the Public at Large 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, over a partial dissent, determined that 
there was a question of fact whether the city had a 
special relationship with the plaintiff, such that the city 
had a duty to protect the plaintiff from her abusive 
husband. After police officers assured plaintiff her 
husband (Coleson), who had been arrested, was going 
to jail, she was attacked and stabbed by him.  Plaintiff's 
seven-year-old son was with her when she was attacked 
but did not witness the stabbing because he had been 
placed in a closet for protection by a 
bystander.  Because plaintiff's son did not see the 
stabbing, the court concluded he was not in the "zone of 
danger" when his mother was stabbed: 
  

Liability for a claim that a municipality negligently 
exercised a governmental function "turns upon 
the existence of a special duty to the injured 
person, in contrast to a general duty owed to the 
public" ... . "[A] duty to exercise reasonable care 
toward [a] plaintiff" is "born of a special 
relationship between the plaintiff and the 
governmental entity" ... . This Court has 
determined that a special relationship can be 
formed in three ways: 

  
"(1) when the municipality violates a 
statutory duty enacted for the benefit of a 
particular class of persons; (2) when it 
voluntarily assumes a duty that generates 
justifiable reliance by the person who 
benefits from the duty; or (3) when the 
municipality assumes positive direction in 
the face of a known blatant and dangerous 
safety violation"... . 
  

In Cuffy v City of New York (69 NY2d 255), we 
listed the requisite elements for a duty voluntarily 
assumed: 

  
"(1) an assumption by the municipality, 
through promises or actions, of an 
affirmative duty to act on behalf of the party 
who was injured; (2) knowledge on the part 
of the municipality's agents that inaction 
could lead to harm; (3) some form of direct 
contact between the municipality's agents 
and the injured party; and (4) that party's 
justifiable reliance on the municipality's 
affirmative undertaking (id. at 260). We 

noted that "the injured party's reliance is . . 
. critical" (id. at 261). 

  
Applying the Cuffy factors here, we conclude that 
plaintiffs raised a triable issue of fact as to 
whether a special relationship existed. With 
regard to the first factor, a jury could conclude 
that the police officers made promises to protect 
plaintiff. Plaintiff was notified by the police that 
Coleson was arrested, that he was in front of a 
judge to be sentenced, would be in jail for a while, 
and that the police would be in contact with her. 
As to the second factor, the police officers 
conceivably knew that Coleson would harm 
plaintiff if he was not apprehended, as evidenced 
by his arrest and the issuance of an order of 
protection to plaintiff. Given that plaintiff was told 
by Officer Reyes that everything was in process 
and she would keep in contact, there is an issue 
of fact as to whether the police knew that their 
inaction could lead to harm. The third factor is 
easily met, as plaintiff had direct contact with the 
police, by the police responding to her call about 
Coleson's threats, making an arrest, escorting her 
to the police precinct, and plaintiff's phone call 
with Officer Reyes. Finally, regarding a party's 
justifiable reliance on the municipality's affirmative 
undertaking, given the assurances that plaintiff 
received from Officer Reyes that Coleson was in 
jail and that he would be there for a while, a jury 
could find that it was reasonable for plaintiff to 
believe that Coleson would be jailed for the 
foreseeable future, and that the police would 
contact her if that turned out not to be the 
case. Coleson v City of New York, 2014 NY 
Slip Op 08213, CtApp 11-24-14 

  

 
NEGLIGENCE/MUNICIPAL LAW/VEHICLE 

AND TRAFFIC LAW 
  

Plaintiff Failed to Raise a Question of Fact 
Concerning Whether the Driver of a Police Vehicle 
Exhibited "Reckless Disregard" for the Safety of 

Others In Responding to an Urgent Call---Defendant 
Police Officer Was Driving Against Traffic on a One-

Way Street When the Collision Occurred 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Graffeo, determined that plaintiff did not raise a question 
of fact concerning whether defendant police officer 
exhibited reckless disregard for the safety of others 
when the officer responded to an urgent call by driving 
against traffic on a one-way street.  While on the one-
way street the officer collided with another police vehicle 
driven by the plaintiff (another police officer) who was 
responding to the same call.  The court noted that the 
defendant had activated his emergency lights and was 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08213.htm
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travelling at 15 to 20 miles an hour when the collision 
occurred: 
  

Vehicle and Traffic Law § 1104 grants the driver 
of an authorized emergency vehicle special 
driving privileges when involved in an emergency 
operation. Those privileges include passing 
through red lights and stop signs, exceeding the 
speed limit and disregarding regulations 
governing the direction of movement or turning in 
specified directions (see Vehicle and Traffic Law 
§ 1104 [a], [b]). But drivers of emergency vehicles 
are not relieved of their duty to drive "with due 
regard for the safety of all persons" and section 
1104 does not "protect the driver from the 
consequences of his reckless disregard for the 
safety of others" (Vehicle and Traffic Law § 1104 
[e]). 
  
This "reckless disregard" standard demands 
"more than a showing of a lack of 'due care under 
the circumstances'—--the showing typically 
associated with ordinary negligence claims" ... . 
Rather, for liability to be predicated upon a 
violation of Vehicle and Traffic Law § 1104, there 
must be evidence that "'the actor has intentionally 
done an act of an unreasonable character in 
disregard of a known or obvious risk that was so 
great as to make it highly probable that harm 
would follow' and has done so with conscious 
indifference to the outcome" (id., quoting Prosser 
and Keeton, Torts § 34, at 213 [5th ed]). This 
heightened standard is grounded in the 
Legislature's recognition that, although the 
exercise of the privileges granted in section 1104 
may increase the risks to pedestrians and other 
drivers, emergency personnel "should be afforded 
a qualified privilege to disregard [certain traffic] 
laws where necessary to carry out their important 
responsibilities" ... . This approach avoids "judicial 
'second-guessing' of the many split-second 
decisions that are made in the field under highly 
pressured conditions" and mitigates the risk that 
possible liability could "deter emergency 
personnel from acting decisively and taking 
calculated risks in order to save life or property or 
to apprehend miscreants" ... . Frezzell v City of 
New York, 2014 NY slip Op 08055, CtApp 11-
20-14 
  
 
 

 
 
 
 
 
 

REAL PROPERTY/REAL PROPERTY 
TRANSFER TAX/CORPORATION LAW 

  
Privatization of a Mitchell-Lama Cooperative 

Housing Corporation Is Not a Taxable Conveyance 
Subject to the Real Property Transfer Tax 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, determined that the reconstitution of a 
cooperative housing corporation [Trump Village], 
changing from a Mitchell-Lama corporation pursuant to 
the Private Housing Finance Law [PHFL] to a 
corporation pursuant to the Business Corporation Law, 
was not a conveyance of real property subject to the 
Real Property Transfer Tax [RPTT]. The NYC 
Department of Finance characterized the change as a 
taxable conveyance and was seeking over $21,000,000 
in tax and penalties.  The Court of Appeals held that the 
amendment to the certificate of incorporation did not 
create a new corporation and that the amended 
certificate did not constitute a deed: 
  

In support of their position that the privatization of 
Trump Village is a taxable event, defendants 
argue that an amendment to a certificate of 
incorporation is a "deed." Defendants also assert 
that Trump Village is a new corporation and that 
there was actually a conveyance of real property 
to a different corporation, with Trump Village 
being both the grantor and grantee. However, 
defendants' construction of the RPTT cannot be 
reconciled with the plain language of the statute. 
Furthermore, even if there were any ambiguities 
regarding the application of the RPTT to this 
situation, "doubts concerning [a taxing statute's] 
scope and application are to be resolved in favor 
of the taxpayer"... . Thus, we reject defendants' 
strained interpretation of section 11-2102(a) of the 
Administrative Code of the City of New York. ... 
  
Trump Village ..., is the same corporation that 
was named in the original certificate of 
incorporation. The Business Corporation Law 
distinguishes between amending a certificate of 
incorporation (§ 801 et seq.) and formation of a 
corporation (§ 401 et seq.). Section 801 (14) 
provides that a certificate of incorporation may be 
amended "to strike out, change or add any 
provision . . . relating to the business of the 

corporation, its affairs, its right or powers . . . ."... 
  
The PHFL provides that a Mitchell-Lama 
corporation "may be voluntarily dissolved" and 
"[t]hat upon dissolution, title to the project may be 
conveyed in fee to the owner or owners of its 
capital stock or to any corporation designated by 
it or them for that purpose, or the company may 
be reconstituted pursuant to appropriate laws 
relating to the formation and conduct of 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08055.htm
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corporations"(PHFL § 35 [3][emphasis added]). 
Accordingly, there are two options for the process 
of privatization, and plaintiff chose the second 
option - - reconstitution through amendment of its 
certificate of incorporation [FN1]. Defendants 
posit that the legislature intended the word 
"reconstitute" to mean the same thing as 
"reincorporate." However, as long ago as 1857, it 
was recognized that reincorporation "cannot be 
deemed the formation of a new corporation, but 
should be regarded as the continuation of the 
existing one"... . Trump Vil Section 3 v City of 
New York, 2014 NY Slip Op 08788, CtApp 12-
17-14 
 

 
REAL PROPERTY TAX LAW/THEATER 

ARTS 
  

Apartment Buildings Used to House Actors and Staff 
of a Youth and Summer Theater Entitled to 

Exemption from Real Property Tax Under Real 
Property Tax Law (RPTL 420-a)---Property Used to 

Further "Educational, Moral and Mental 
Improvement" 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, affirmed the appellate division's finding that 
two apartment buildings used to house the actors and 
staff of a not-for-profit theater corporation (Merry-Go-
Round Playhouse) were entitled to (real estate) tax-
exempt status. The fact that admission is charged for 
performances did not warrant denial of  the exemption: 
  

Under the Real Property Tax Law, "[r]eal property 
owned by a corporation or association organized 
or conducted exclusively for religious, charitable, 
hospital, educational, or moral or mental 
improvement of men, women or children 
purposes . . . and used exclusively for carrying 
out thereupon one or more of such purposes . . . 
shall be exempt from taxation as provided in this 
section" (RPTL 420-a [1] [a]). The burden of 
establishing that the property is entitled to a tax 
exemption rests with the taxpayer ... . 
  
Here, it is clear that petitioner is organized 
exclusively for an exempt purpose, in that it is 
intended to promote appreciation for the 
arts/musical theater, thereby providing education 
to the community and advancing the moral or 
mental improvement of area residents. The 
summer stock theater does not have the same 
educational component as the youth theater, but 
is similarly geared toward promoting the arts. In 
addition, although the summer stock theater 
charges admission, that bare fact cannot nullify 
petitioner's tax exempt purpose. We have 
previously observed that "[a] 'commercial patina' 

alone is not enough to defeat tax-exempt status" 
... . Merry-Go-Round asserts without contradiction 
that the theater generally either breaks even or 
operates at a loss. There is no indication that 
petitioner is organized for the purpose of making 
a profit and this limited commercial aspect does 
not preclude it from receiving a tax exemption. 
  
"The test of entitlement to tax exemption under 
the used exclusively clause of the statute is 
whether the particular use is reasonably incidental 
to the primary or major purpose of the facility. Put 
differently, the determination of whether the 
property is used exclusively for the statutory 
purposes depends upon whether its primary use 
is in furtherance of the permitted purposes" ... . ...  
  
...[T]he primary use of the apartment buildings is 
in furtherance of Merry-Go-Round's primary 
purpose. Petitioner established that the housing is 
used to attract talent that would otherwise look to 
other theaters for employment, that the living 
arrangement fosters a sense of community and 
that the staff spends a significant portion of its off-
hours in furtherance of theater-related pursuits. In 
addition ...the record shows that petitioner would 
have difficulty recruiting qualified staff if it did not 
provide the housing, which would undermine its 
primary purpose. Although we have not previously 
addressed the provision of tax exempt housing in 
relation to an arts organization, the statute does 
not elevate one exempt purpose over another. 
Under these circumstances, the use of the 
property to provide staff housing is reasonably 
incidental to petitioner's primary purpose of 
encouraging appreciation of the arts through 
theater. Matter of Merry-Go-Round Playhouse 
Inc v Assessor of City of Auburn, 2014 NY Slip 
Op 07928, CtApp 11-18-14 
  

 

 
REAL PROPERTY TAX LAW/RELIGIOUS 

CORPORATIONS 
  

Fact that Property Has a Use "Auxiliary or Incidental 
to the Main Exempt Purpose" Does Not Defeat the 
Real Property Tax Exemption Under RPTL 420-a 

  
The Court of Appeals, in finding the property owned by a 
not-for-profit religious corporation exempt from real 
estate tax, determined that the "exclusive use" clause of 
Real Property Tax Law (RPTL) 420-a should be 
interpreted broadly: 
  

Under [RPTL 420-a], real property owned by a 
corporation that is "organized and conducted 
exclusively" for charitable and/or religious 
purposes, if "used exclusively" for such purposes, 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_08788.htm
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"shall be exempt from taxation" (RPTL 420-a [1] 
[a]). We have defined the term "exclusively" as 
used in this context "to connote 'principal' or 
'primary,' such that purposes and uses merely 
'auxiliary or incidental to the main and exempt 
purpose' and use will not defeat the exemption'" 
... . Matter of Maetreum of Cybele, Magna 
Mater Inc v McCoy, 2014 NY Slip Op 07929, 
CtApp 11-18-14 
 
 

WORKERS' COMPENSATION LAW 
  

New "Medical Treatment Guidelines" Do Not Exceed 
Statutory Authority of the Workers' Compensation 

Board 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, over a dissent, determined that the Workers' 
Compensation Board did not exceed its statutory 
authority when in promulgated its "Medical Treatment 
Guidelines" ( 12 NYCRR 324.2 [a]-[f]).  The Board had 
rejected payment for claimant's acupuncture treatments 
which exceeded the duration of such treatments allowed 
by the guidelines: 
  

The Guidelines include the list of pre-authorized 
medical procedures and set forth limitations on 
the scope and duration of each procedure. They 
also set forth a variance procedure, under which 
medical treatment providers can, on behalf of a 
claimant, request authorization for medical care 
not included in the Guidelines or in excess of the 
scope and/or duration that is pre-authorized (see 
12 NYCRR § 324.3 [a] [1]). The medical treatment 
provider requesting a variance must demonstrate 
that the requested treatment is appropriate for the 
claimant and medically necessary ... . * * * 
  
The Board is authorized to "adopt reasonable 
rules consistent with and supplemental to the 
[Workers' Compensation Law]" (Workers' 
Compensation Law § 117 [1]). Courts will uphold 
regulations that have "a rational basis and [are] 
not unreasonable, arbitrary, capricious or contrary 
to the statute under which [they were] 
promulgated" ... . * * * 
  
Under the regulations, the burden of proof to 
establish that a variance is appropriate and 
medically necessary rests on the treating medical 
provider (12 NYCRR 324.3 [a] [2]). Whether a 
treating medical provider has met this burden is a 
threshold determination that must be made 
whenever a carrier properly and timely articulates 
an objection to a variance request. Matter of 
Kigin v State of NY Workers' Compensation 
Bd, 2014 NY Slip OP 08052, CtApp 11-20-14 
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[Below are the opening pages of a recent [2014] report 
by the American Association for the Advancement of 
Science (AAAS). The complete report is available online 
at http://whatweknow.aaas.org/get-the-facts/. The 
footnote references have been removed and some bold-
face and underlining added, but otherwise the following 
excerpt is verbatim. New York State is now the first state 
to have banned fracking. This AAAS report, compelling 
because of its directness and clarity, explains why all the 
fossil fuels now in the ground must stay there. We must 
stop pumping CO2 into the air.] 
 
 

WHAT WE KNOW: THE REALITY, RISKS, AND 
RESPONSE TO CLIMATE CHANGE 

 
(By the American Association for the Advancement of 

Science) 
 

The overwhelming evidence of human-caused climate 
change documents both current impacts with significant 
costs and extraordinary future risks to society and 
natural systems. The scientific community has convened 
conferences, published reports, spoken out at forums, 
and proclaimed, through statements by virtually every 
national scientific academy and relevant major scientific 
organization—including the American Association for the 
Advancement of Science (AAAS)—that climate change 
puts the well-being of people of all nations at risk. 

 
Surveys show that many Americans think climate 
change is still a topic of significant scientific 
disagreement. Thus, it is important and increasingly 
urgent for the public to know there is now a high degree 
of agreement among climate scientists that human-
caused climate change is real. Moreover, although the 
public is becoming aware that climate change increases 
the likelihood of certain local disasters, many people do 
not yet understand that there is a small but real chance 
of abrupt, unpredictable, and potentially irreversible 
changes with highly damaging impacts on people in the 
United States and around the world. It is not the purpose 
of this paper to explain why this disconnect between 
scientific knowledge and public perception has occurred. 
Nor are we seeking to provide yet another extensive 
review of the scientific evidence for climate change. 
Instead, we present three key messages for every 
American about climate change: 

 
1. Climate scientists agree: Climate change is happening 
here and now. Based on well-established evidence, 
about 97% of climate scientists have concluded that 
human-caused climate change is happening. This 
agreement is documented not just by a single study, but 
by a converging stream of evidence over the past two 
decades from surveys of scientists, content analyses of 
peer-reviewed studies, and public statements issued by 
virtually every membership organization of experts in this 
field. Average global temperature has increased by 
about 1.4˚ F over the past 100 years. Sea level is rising, 

and some types of extreme events—such as heat waves 
and heavy precipitation events– are happening more 
frequently. Recent scientific findings indicate that climate 
change is likely responsible for the increase in the 
intensity of many of these events in recent years. 

 
2. We are at risk of pushing our climate system toward 
abrupt, unpredictable, and potentially irreversible 
changes with highly damaging impacts. Earth’s climate 
is on a path to warm beyond the range of what has been 
experienced over the past millions of years. The range of 
uncertainty for the warming along the current emissions 
path is wide enough to encompass massively disruptive 
consequences to societies and ecosystems: As global 
temperatures rise, there is a real risk, however small, 
that one or more critical parts of the Earth’s climate 
system will experience abrupt, unpredictable, and 
potentially irreversible changes. Disturbingly, scientists 
do not know how much warming is required to trigger 
such changes to the climate system. 

 
3. The sooner we act, the lower the risk and cost. And 
there is much we can do. Waiting to take action will 
inevitably increase costs, escalate risk, and foreclose 
options to address the risk. The CO2 we produce 
accumulates in Earth’s atmosphere for decades, 
centuries, and longer. It is not like pollution from smog or 
wastes in our lakes and rivers, where levels respond 
quickly to the effects of targeted policies. The effects of 
CO2 emissions cannot be reversed from one generation 
to the next until there is a large-scale, cost-effective way 
to scrub carbon dioxide from the atmosphere. Moreover, 
as emissions continue and warming increases, the risk 
increases. By making informed choices now, we can 
reduce risks for future generations and ourselves, and 
help communities adapt to climate change. People have 
responded successfully to other major environmental 
challenges such as acid rain and the ozone hole with 
benefits greater than costs, and scientists working with 
economists believe there are ways to manage the risks 
of climate change while balancing current and future 
economic prosperity. As scientists, it is not our role to tell 
people what they should do or must believe about the 
rising threat of climate change. But we consider it to be 
our responsibility as professionals to ensure, to the best 
of our ability, that people understand what we know: 
Human-caused climate change is happening; we face 
risks of abrupt, unpredictable, and potentially irreversible 
changes; and responding now will lower the risk and 
cost of taking action. 

 
The Climate Reality 

 
Climate scientists agree: Humans are driving climate 
change. In 2013, only 42% of American adults 
understood that “most scientists think global warming is 
happening” and 33% said, “… there is a lot of 
disagreement among scientists about whether or not 
global warming is happening.” Twenty percent said they 
“don’t know enough to say.” 
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Even Americans who have come to recognize that 
climate change is occurring know there are limits to their 
ability to make this judgment from their own experiences. 
It might appear as if it’s raining more or less often, that 
it’s hotter than usual, or that there are more storms than 
in the past. But is this true climate change or just natural 
variation? Does a particularly cold or snowy winter, such 
as the one the eastern United States experienced in 
2013 and 2014, or variations in the rate of global surface 
temperature change call global warming into question? If 
the climate is changing, are human activities 
responsible, or is it being caused by natural factors?  
 
Americans look to experts for guidance. If people believe 
the experts are in doubt about whether global warming is 
happening, it is no surprise that they will have less 
confidence in their own beliefs. Perceived expert 
disagreement has other consequences for the American 
people. Research shows that Americans who think the 
scientific experts disagree about human-caused climate 
change are less likely to believe that it might have 
serious consequences. Failure to appreciate the 
scientific consensus reduces support for a broad societal 
response to the challenges and risks that climate change 
presents.  
 
So let us be clear: Based on well-established 
evidence, about 97% of climate scientists conclude 
that humans are changing the climate. 
 
This widespread agreement is documented not by a 
single study but by a converging stream of evidence 
over the past two decades from polls of scientists, 
content analyses of peer-reviewed literature, and from 
public statements issued by virtually every expert 
scientific membership organization on this topic. 
 
The evidence is overwhelming: Levels of greenhouse 
gases in the atmosphere are rising. Temperatures are 
going up. Springs are arriving earlier. Ice sheets are 
melting. Sea level is rising. The patterns of rainfall and 
drought are changing. Heat waves are getting worse, as 
is extreme precipitation. The oceans are acidifying. 
 
The science linking human activities to climate 
change is analogous to the science linking smoking 
to lung and cardiovascular diseases. Physicians, 
cardiovascular scientists, public health experts, and 
others all agree smoking causes cancer. And this 
consensus among the health community has convinced 
most Americans that the health risks from smoking are 
real. A similar consensus now exists among climate 
scientists, a consensus that maintains that climate 
change is happening and that human activity is the 
cause. The National Academy of Sciences, for example, 
says that “the Earth system is warming and that much of 
this warming is very likely due to human activities.” 

 

Climate change is happening now. And it’s going to 
get worse.  
 
No matter where they live, Americans are experiencing 
the effects of climate change. Of course, extreme 
weather events of varied intensity have always occurred. 
Family photo albums, community lore, and history books 
recount the big storms, droughts, and floods that 
communities have borne. Against this backdrop of 
natural variation, however, something different is 
happening. Greenhouse gases from manmade sources 
such as smokestacks and tailpipes have altered our 
climate system. Greenhouse gases have supercharged 
the climate, just as steroids supercharged hitting in 
Major League Baseball. Over the course of a baseball 
season in the steroid era, we witnessed more—and 
longer—home runs, even though we cannot attribute any 
specific homer to steroids. Similarly, even though we 
cannot attribute any particular weather event to climate 
change, some types of extreme events such as heat 
waves are now more frequent. 
 
Extreme weather is not just an abstract concept. It is a 
reality that affects people across the country. In 2013, 
two out of three Americans said weather in the United 
States has been worse over the past several years, up 
twelve percentage points since spring 2012. Many (51%) 
say weather in their local area has been worse over the 
past several years. Not surprisingly, then, the gap 
between what we know as scientists (that global 
warming impacts are here and now) and what 
Americans perceive is narrowing: About six in ten 
Americans already say, “Global warming is affecting 
weather in the U.S.” 
 
The core science of global warming 
 
After remaining relatively stable at around 280 parts per 
million (ppm) for millennia, carbon dioxide (CO2) began 
to rise in the nineteenth century as people burned fossil 
fuels in ever-increasing amounts. This upward trend 
continues today with concentrations breaking the 400 
ppm mark just last year. The rate of increase during the 
past 100 to 150 years has been much more rapid than in 
other periods of the Earth’s history. The warming effect 
of CO2 and other heat-trapping gases is well established 
and can be demonstrated with simple science 
experiments and satellite observations. Without the 
natural “greenhouse” effect from gases in our 
atmosphere, Earth would be a frozen planet. 
 
In addition to greenhouse gases, many other forces can 
cause changes in the Earth’s climate—including the 
creation and destruction of the Earth’s crust, the planet’s 
wobbly path around (and tilt toward) the sun, variation in 
the sun’s energy output, volcanic eruptions, shifting 
ocean currents, and natural changes in CO2 and other 
greenhouse gases. These factors have driven the planet 
through eras of blazing heat and mile-thick ice sheets. 
But decades of human-generated greenhouse gases are 
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now the major force driving the direction of climate 
change, overwhelming the effects of these other factors. 
Many studies show that the combined effects of natural 
drivers of climate cannot explain the temperature 
increase that has been observed over the past half 
century. 
 
Since the late nineteenth century, Earth’s global average 
temperature has risen by about 1.4° F. Although this 
may appear to be a small change, the temperature has 
remained nearly as stable as that of the human body 
over the course of Western civilization. Just as a 1.4° F 
fever would be seen as significant in a child’s body, a 
similar change in our Earth’s temperature is also a 
concern for human society. 
 
The difference was about 9° F between the last Ice Age, 
when half of North America was covered in a mile-thick 
ice sheet, and today. However, whereas that warming 
occurred over thousands of years, today’s atmosphere 
has already warmed by 1.4° F in just over 100 years. 
The projected rate of temperature change for this 
century is greater than that of any extended global 
warming period over the past 65 million years. The 
Intergovernmental Panel on Climate Change states that 
continuing on a path of rapid increase in atmospheric 
CO2 could cause another 4 to 8° F warming before the 
year 2100. 
 
Some the impacts of climate change that are already 
occurring and will increase over the coming years: 
 
Sea Ice 
 
Arctic sea ice has been shrinking dramatically, and the 
rate of loss is accelerating. In September 2012, Arctic 
summer sea ice fell to a new record low at half the 
historical average—a loss in area nearly twice the size of 
Alaska. 
 
Ice Sheets and Glaciers 
 
The melting of the Greenland and Antarctica ice sheets 
has also accelerated notably.  Glaciers continue to melt 
rapidly, contributing to sea-level rise and also affecting 
water supplies for as many as a billion people around  
the world. 
 
Ocean Acidification 
 
The oceans are absorbing much of the CO2 that 
smokestacks and tailpipes emit into the atmosphere. As 
a result, the oceans are rapidly acidifying, with early 
impacts on shelled organisms such as oysters already 
documented. The current acidification rate is likely the 
fastest in 300 million years. 

 
 
 
 

Ecological Impacts 
 
As the world has gotten hotter, many of the world’s 
plants and animals, on land and in the oceans, have 
begun moving toward the poles. Where possible, some 
terrestrial species are moving up mountainsides, and 
marine species are moving to deeper depths and higher 
latitudes. These changes are happening on every 
continent and in every ocean. In some places, seasonal 
behaviors are occurring two or three weeks earlier than 
they did just a few decades ago. The organisms that 
cannot adapt to the new climate conditions—because 
they cannot move fast enough or run out of room—will 
be worse off. 
 
Extinctions are likely to increase as climate change 
combines with other human-related environmental 
pressures. Moreover, the impacts of climate change on 
ecosystem processes such as decomposition, plant 
production, and nutrient cycling—processes that 
determine how much fossil fuel–derived CO2 the land 
and ocean will continue to sequester in coming 
decades—remain largely unknown. 
 
Sea Level Rise 
 
Sea level rise has also accelerated, making storm 
surges higher and pushing salt water into the aquifers 
that coastal communities depend on for fresh water, and 
increasing the extent of coastal flooding. Over the past 
two decades, sea levels have risen almost twice as fast 
as the average during the twentieth century. Salt-water 
intrusion can be witnessed in southern Florida, where 
sea level rise is contributing to salt-water infiltration of 
coastal wells. 
 
Floods, Heat Waves, and Droughts 
 
Global warming has changed the pattern of precipitation 
worldwide. Flooding in the northern half of the eastern 
United States, the Great Plains, and over much of the 
Midwest has been increasing, especially over the past 
several decades. These regional flooding trends in the 
Northeast and upper Midwest are linked to increases in 
extreme precipitation and are consistent with the global 
trends driven by climate change. At the same time, 
areas such as the U.S. Southwest are witnessing more 
droughts, and these too are consistent with global 
climate change patterns projected by climate models as 
a consequence of rising CO2 levels. 
 
Since 1950, heat waves worldwide have become longer 
and more frequent.25 One study indicates that the global 
area hit by extremely hot summertime temperatures has 
increased fifty-fold,and the fingerprint of global warming 
has been firmly identified in these trends. In the United 
States, new record high temperatures now regularly 
outnumber new record lows by a ratio of 2:1. 
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Wildfires 
 
Climate change has amplified the threat of wildfires in 
many places. In the western United States, both the area 
burned by wildfires and the length of the fire season 
have increased substantially in recent decades. Earlier 
spring snowmelt and higher spring and summer 
temperatures contribute to this change. Climate change 
has increased the threat of “megafires”—large fires that 
burn proportionately greater areas. Warming has also 
led to wildfires encroaching on some regions where they 
have been absent in recent history. 
 
Effects on Health and Well-being 
 
Climate disruption is already affecting human health and 
well-being in many ways, and health threats are 
expected to intensify. Some of the well-understood 
impacts include the direct effects of heat and the effects 
of other weather conditions such as droughts, floods, 
and severe storms. Heat waves cause deaths and 
illness, with urban dwellers, the elderly, the poor, and 
certain other especially vulnerable groups. While heat-
related deaths and illnesses have diminished in recent 
decades, thanks to better forecasting, early warning 
systems, and/or increased air conditioning, factors such 
as the aging of the population are expected to increase 
vulnerability. Storms and floods can injure and kill 
victims in the short term, while lingering consequences 
may range from mold growth in flooded buildings 
(aggravating asthma) to contaminated drinking water 
supplies to post-traumatic stress and other mental health 
disorders. Some air pollutants increase with climate 
change, with the potential to aggravate heart and 
respiratory diseases. Some plant products such as 
ragweed pollen reach higher concentrations for longer 
stretches each year, affecting people with allergies. 
 
Scientists have extensively studied the impact of climate 
change on the risk of infectious diseases. Climate 
change affects the life cycle and distribution of disease-
carrying “vectors”—mosquitoes, ticks, and rodents, 
which transmit diseases such as West Nile virus, equine 
encephalitis, Lyme disease, Rocky Mountain spotted 
fever, and Hantavirus Pulmonary Syndrome. There is 
uncertainty about how climate change will affect 
infectious disease risk, because many factors other than 
climate affect the spread of disease. The role of climate 
change on the ranges of vector-borne diseases in the 
United States, such as Lyme disease, West Nile virus, 
and dengue, is an active area of research. 
 
 
Climate Change and National Security 
 
Recent reports from U.S. Department of Defense (DOD) 
and National Academy of Sciences studies have called 
attention to the implications of current and probable 
future climate change for U.S. national security. They 
identify obvious coastal concerns relating to sea level 

rise, and others linked to storms, freshwater availability, 
and agricultural productivity around the globe. For 
example: “Climate change could have significant 
geopolitical impacts around the world, contributing to 
poverty, environmental degradation, and the further 
weakening of fragile governments. Climate change will 
contribute to food and water scarcity, will increase the 
spread of disease, and may spur or exacerbate mass 
migration.” In the context of other global dynamics that 
give rise to political instability and societal tensions, 
changes in climate are considered as potential threat 
multipliers or instability accelerants, according to the 
CNA Military Advisory Board—a panel of our nation’s 
highest-ranking retired military leaders. Further, national 
security assets are often global first responders to 
humanitarian needs associated with natural disasters 
including typhoons, hurricanes, and flooding. 
 
Climate change can influence resource competition and 
place new burdens on economies, societies, and 
governance institutions. The reports call attention to the 
fact that these burdens can trigger violence. There is a 
growing recognition that the displacement of large 
numbers of people because of water scarcity and 
agricultural failure, as in the recent history of Syria, can 
exacerbate tensions that lead to civil unrest. Senior 
officers and officials in the U.S. DOD are now regularly 
speaking publicly about how an unabated rise in 
greenhouse gas emissions could add additional burdens 
to the infrastructure and mission capacity of our military 
forces. 


