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INTENTIONAL TORTS 
 

*FEATURED DECISION* 
 

 
Malicious Prosecution Action Against County, Medical Examiner and 

District Attorney Survived Motion to Dismiss/Prosecutorial and 
Governmental Immunity Doctrines Explained 

 
The Fourth Department affirmed Supreme Court’s denial of a motion to dismiss a 
malicious prosecution (intentional tort) action against two counties, a district 
attorney and a medical examiner.  The action was commenced after plaintiff was 
arrested and indicted for the death of his seven-month-old daughter (the indictment 
was subsequently dismissed).  In explaining the nature of the action, the Fourth 
Department wrote: 
 

Once a suspect has been indicted, the grand jury action creates a 
presumption of probable cause….  “If plaintiff is to succeed in his malicious 
prosecution action after he has been indicted, he must establish that the 
indictment was produced by fraud, perjury, the suppression of evidence or 
other police conduct undertaken in bad faith” … .  Here, the complaint 
sufficiently alleges fraud, perjury, and conduct undertaken in bad faith. 
Plaintiff alleged that the police concluded in their initial investigation, based 
upon statements by [the medical examiner], that the infant’s death was 
accidental, and the case was closed. However, after plaintiff’s wife spoke 
with [the district attorney], [the district attorney] allegedly began a campaign 
to bring charges against plaintiff despite knowing that plaintiff’s wife was 
giving inconsistent information. Plaintiff alleged that [the district attorney] 
encouraged or coached [the medical examiner] to provide false information 
to the police and false testimony to the grand jury regarding the infant’s 
cause of death and time of death. Plaintiff further alleged that [the district 
attorney] and [the medical examiner] were aware that the information was 
not mentioned in the autopsy report, was not supported by any document, 
and had no scientific basis. 

 
In concluding the prosecutorial and governmental-function immunity doctrines did 
not require the dismissal of the complaint, the Fourth Department described the 
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elements of both as follows: 
 

Prosecutorial immunity provides absolute 
immunity “for conduct of prosecutors that was 
‘intimately associated with the judicial phase of the 
criminal process’ ” …, i.e., conduct that involves “ 
‘initiating a prosecution and in presenting the 
State’s case’ ” ….  Thus, a prosecutor’s conduct in 
preparing for those functions may be absolutely 
immune, but acts of investigation are not ….  
Prosecutors are afforded only qualified immunity 
when acting in an investigative capacity…   The 
focus is on the conduct for which immunity is 
claimed … .It is therefore the case that, where the 
prosecutor advises the police … or performs 
investigative work in order to decide whether a 
suspect should be arrested …, the prosecutor is 
not entitled to absolute immunity.  * * *The 
governmental function immunity defense “shield[s] 
public entities from liability for discretionary 
actions taken during the performance of 
governmental functions” …. This limitation on 
liability “ ‘reflects a value judgment that—despite 
injury to a member of the public—the broader 
interest in having government officers and 
employees free to exercise judgment and 
discretion in their official functions, unhampered 
by fear of second- guessing and retaliatory 
lawsuits, outweighs the benefits to be had from 
imposing liability for that injury’ ”….  

 
“Whether an action of a governmental employee 
or official is cloaked with any governmental 
immunity requires an analysis of the functions and 
duties of the actor’s particular position and 
whether they inherently entail the exercise of 
some discretion and judgment . … If these 
functions and duties are essentially clerical or 
routine, no immunity will attach” …. Discretionary 
acts “involve the exercise of reasoned judgment 
which could typically produce different acceptable 
results whereas a ministerial act envisions direct 
adherence to a governing rule or standard with a 
compulsory result” …. If a functional analysis 
shows that the employee’s position is sufficiently 
discretionary, then the municipal defendant must 
also show “that the discretion possessed by its 
employees was in fact exercised in relation to the 
conduct on which liability is predicated” )…. 

 
“[G]overnmental immunity does not attach to every 
action of an official having discretionary duties but 
[attaches] only to those involving an exercise of 
that discretion” …. . 

 
Here, the functions and duties of…the Medical Examiner 
include conducting an autopsy, reporting his findings to 
the police, and testifying before a grand jury.  The 
functions and duties of …an assistant district attorney 
include evaluating the evidence assembled by police 

officers. Those functions and duties are discretionary ….. 
 
Based on plaintiff’s allegations, however, it cannot be 
said that the conduct of [the medical examiner] and [the 
district attorney] was related to an exercise of their 
discretionary duties. Plaintiff alleged that [the medical 
examiner] fabricated findings and gave testimony that 
was not included in his autopsy report, and that [the 
district attorney] coached [the medical examiner] to lie. 
That alleged conduct plainly did not involve the exercise 
of “reasoned judgment which could typically produce 
different acceptable results” …..  Kirchner v County of 
Niagara …, 561, 4th Dept 6-28-13 
 
 
 

No Conversion Action for Real Property/No 
Conversion Action Where Money Transferred 

Pursuant to Agreement 
 

In affirming the dismissal of a complaint in which it was 
alleged the purchase of a building was induced by 
misrepresentations, the First Department noted there can 
be no action for conversion of real property, and there 
can be no action for conversion of money which was 
transferred pursuant to an agreement: 
 

The motion court properly dismissed plaintiff's 
sixth cause of action alleging conversion. As it 
accurately noted, to the extent plaintiff based that 
cause of action on an alleged conversion of its 
7% fee interest in the premises, the claim must 
fail because a party may not sustain a claim for 
conversion of real property …. Similarly, while a 
party can properly assert a claim for conversion 
of money …the $2 million cannot be the subject 
of a conversion claim here. Even accepting the 
truth of the allegations in the complaint, plaintiff 
does not allege that defendants wrongfully 
exercised dominion over those funds in 
derogation of plaintiff's ownership … [conversion 
is the unauthorized assumption and exercise of 
the right of ownership over goods belonging to 
another to the exclusion of the owner's 
rights][internal citations omitted]). On the 
contrary, by alleging that it agreed to, and did, 
transfer the funds in return for the 7% interest in 
the property, plaintiff tacitly concedes that 
possession of the money was authorized. B &  C 
Realty, co v 159 Emmut Props LLC, 3013 NY 
Slip Op 03913, 1st Dept, 5-30-13 
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Intentional Infliction of Emotional Distress 

Action Against Governmental Entity Barred by 
Public Policy 

 
In affirming the dismissal of plaintiff’s complaint for false 
arrest, malicious prosecution, assault and battery, etc., 
the Second Department noted:  “ [p]ublic policy bars 
claims for intentional infliction of emotional distress 
against a governmental entity’”… .  Rodgers v City of 
New York, 2013 NY Slip Op 03926, 2nd Dept, 5-29-13 
 
 

Conversion Action Can Not Be Based Upon 
Funds Which Came Into Party’s Possession 

Lawfully (Down Payment) 
In a breach of (purchase) contract action, the Second 
Department explained that a conversion cause of action 
could not be based upon the down payment in seller’s 
possession, and an unjust enrichment cause of action 
could not be based on the same facts as the breach of 
contract cause of action: 
 

The Supreme Court properly granted that branch 
of Smith's motion which was for summary 
judgment dismissing the cause of action alleging 
conversion, since he was rightfully in possession 
of the down payment …. "Where one is rightfully 
in possession of property, one's continued 
custody of the property and refusal to deliver it on 
demand of the owner until the owner proves his 
[or her] right to it does not constitute a 
conversion"…. The Supreme Court also properly 
granted that branch of the motion which was for 
summary judgment dismissing the cause of 
action alleging unjust enrichment as duplicative 
of the breach of contract cause of action….  
Green Complex, Inc v Smith, 2013 NY Slip Op 
04575, 2nd Dept, 6-19-13 
 
 

NEGLIGENCE 
 

Emergency Doctrine Warranted Summary 
Judgment to Defendant Bus Company 

 
The plaintiff, a bus passenger, was injured when the bus 
stopped quickly and she fell to the floor.  The Transit 
Authority moved for summary judgment under the 
emergency doctrine, submitting evidence the bus driver 
stopped to avoid a collision with a car that cut in front of 
the bus.  In granting summary judgment, the Second 
Department described the emergency doctrine as follows: 

 
Through the emergency doctrine, the law 
recognizes " that those faced with a sudden and 
unexpected circumstance, not of their own 
making, that leaves them with little or no time for 

reflection or reasonably causes them to be so 
disturbed that they are compelled to make a quick 
decision without weighing alternative courses of 
conduct, may not be negligent if their actions are 
reasonable and prudent in the context of the 
emergency' … .  
 
"Although the existence of an emergency and the 
reasonableness of the response to it generally 
present issues of fact for purposes of application 
of the emergency doctrine …, those issues may 
in appropriate circumstances be determined as a 
matter of law" …. Marri v New York City Tr 
Auth, 2013 NY Slip Op 03065, 2nd Dept, 5-1-13 

 
 

Criteria for Negligence on Part of Out-of-
Possession Landlord with Limited Right of 

Reentry 
 
In dismissing a personal injury action stemming from 
plaintiff’s fall down a two-step interior stairway, the First 
Department explained the liability criteria for an out-of-
possession landlord with limited right to reenter: 
 

As out-of-possession landlords, with a limited 
right to reenter, they could only be liable for 
negligence "based on a significant structural or 
design defect that is contrary to a specific 
statutory safety provision" …. The only condition 
alleged on appeal to serve as a predicate for 
[defendant’s] potential liability involves the riser 
heights of the steps. Even if the alleged Building 
Code provision, which concerns uniformity, were 
applicable and had been violated, the same 
would not constitute a significant structural or 
design defect and could not serve as a basis for 
 liability against [defendant]. Drotar v Sweet 
Thing, Inc, 2013 NY Slip Op 03180, 1st Dept, 5-
2-13 

 
 

Plaintiff Was Unable to Demonstrate Landlord 
Had Knowledge of Presence of Lead Paint 

 
Plaintiff’s inability to demonstrate the defendant had 
actual or constructive notice of the presence of lead paint 
in defendant’s building, in the face of defendant’s 
deposition testimony about his lack of knowledge, justified 
the dismissal of the lead-paint-injury complaint.  The Third 
Department explained: 
 

"[I]n order for a landlord to be  held liable for 
injuries resulting from a defective condition upon 
the premises, the plaintiff must establish that the 
landlord had actual or constructive notice of the 
condition for such a period of time that, in the 
exercise of reasonable care, it should have been 
corrected" …. 
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To  establish constructive notice in the context of 
a lead paint case, the plaintiff must show "that the 
landlord (1) retained a right of entry to the 
premises and assumed a duty to make repairs, 
(2) knew that the apartment was constructed at a 
time before lead-based interior paint was banned,  
(3) was aware  that paint was  peeling on  the 
premises, (4) knew of the hazards of lead-based 
paint to young children and (5) knew that a young 
child lived in the apartment" … . Hines v Double 
D and S Realty Management Corp, 515525, 3rd 
Dept, 5-2-13 

 
 

Contract-Based Duty Owed to Non-Party 
Explained 

 
In this case a stove that was not secured to the wall with 
a bracket tipped over as children either stood or jumped 
on the oven door. One of the children was killed.  One of 
the many issues in the case was whether the contractor 
who installed the stove without the bracket was liable to 
the surviving child.  In upholding the denial of the 
contractor’s motion for summary judgment, the Third 
Department explained when a contractual relationship 
can give rise to tort liability to a third party: 
 

Defendant contends that, since he performed 
work as a contractor for the rental agent, he owed 
no duty to the surviving child and, thus, his 
motion for summary judgment in this regard 
should have been granted. "[A] contractual 
obligation, standing alone, will generally not give 
rise to tort liability in favor of a third party" …. The  
three limited exceptions to this general rule 
include: "(1) where  the contracting party, in 
failing to exercise reasonable care in the 
performance  of his [or her] duties, launches a 
force or instrument of harm;  (2) where  the 
plaintiff detrimentally relies on  the continued 
performance  of the contracting party's duties[;] 
and  (3) where  the contracting party has entirely 
displaced the other party's duty to maintain the 
premises safely" …. Care must be taken in 
the application of the exceptions so that they do 
not "swallow up the general rule" …, and 
determining whether a duty exists is "a question 
of law for the courts" ….  Kelley…v Schneck…, 
515645, 3rd Dept, 5-2-13 

 
 

Okay to Compel Plaintiff to Produce Medical 
Reports Linking Injury to Lead Paint or Be 
Precluded from Introducing Such Evidence 

 
In a lead-paint injury action, defendants moved to compel 
plaintiff to produce medical reports linking the injuries to 
lead and to provide an amended bill of particulars to 

reflect those injuries. In the alternative the defendants 
moved to preclude proof of plaintiff’s injuries in the 
absence of such medical reports.  Supreme Court 
granted the defendant’s motion and the Fourth 
Department affirmed.  In addition, the Fourth Department 
noted that Supreme Court was not required to take 
judicial notice of the federal Residential Lead-Based Paint 
Hazard Reduction Act (42 USC 4851), which provides a 
private right of action for lead-related damages, because 
plaintiff was not “relying” on the statute.  Hamilton v 
Miller…, CA 12-01574, 355, 4th Dept, 5-3-13 
 
 

“Speaking Authorizations” Re Non-Party 
Healthcare Providers in Lead-Paint Injury Case 

Okay/But Not Okay for Non-Party Educators 
 
In a lead-paint injury case, the Fourth Department 
determined Supreme Court properly granted a motion to 
preclude evidence of plaintiff’s mental or physical 
condition unless plaintiff provided defendant with so-
called “speaking authorizations” allowing defendant to 
communicate with non-party healthcare providers about 
the plaintiff’s injuries.  However, the Fourth Department 
did not agree with Supreme Court’s grant of the same 
motion with respect to non-party educators (two justices 
dissented on that issue): 
 

In Arons v Jutkowitz …, the Court of Appeals 
provided the framework for conducting discovery 
with regard to nonparty healthcare providers, 
which includes the use of speaking 
authorizations. Arons, however, does not 
authorize defendant to obtain speaking 
authorizations for plaintiff’s educators. We 
decline to extend Arons to require production of 
speaking authorizations to anyone other than 
nonparty healthcare providers. The Arons 
decision is narrow in scope and provides a 
framework as to how parties must procedurally 
comply with the Health Insurance Portability and 
Accountability Act of 1996 when attempting to 
speak with an adverse party’s treating physician. 
Defendant made no showing that the discovery 
devices available under the CPLR and the 
Uniform Rules for the New York State Trial 
Courts were inadequate to obtain the necessary 
discovery. McCarter v Woods, CA 12-00678, 
1117, 4th Dept, 5-3-13 

 
 

Criteria for Non-Negligent Explanation for 
Striking Vehicle from Behind Described 

 
In finding the defendant failed to demonstrate a non-
negligent reason for his striking the plaintiff’s vehicle from 
behind (in defendant’s motion for summary judgment), 
the Fourth Department explained: 
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A rear-end collision with a vehicle that is stopped 
or is in the process of stopping ‘creates a prima 
facie case of liability with respect to the [driver] of 
the rearmost vehicle, thereby requiring that 
[driver] to rebut the inference of negligence by 
providing a nonnegligent explanation for the 
collision’ ” …. We agree with plaintiff that 
defendant failed to establish as a matter of law 
that the accident was the result of unanticipated 
brake failure, a nonnegligent explanation alleged 
by defendant in support of his cross motion… 
“Where, as here, .. . defendant[] intend[s] ‘to lay 
the blame for the accident on brake failure, it [is] 
incumbent upon [him] to show that the problem 
with the brakes was unanticipated, and that [he] 
had exercised reasonable care to keep them in 
good working order’ ” … .  Lyons v Zeman, CA 
12-02074, 479, 4th Dept, 5-3-13 

 
 

Property Owner’s Liability for Snow and Ice on 
Sidewalk 

 
In reversing the grant of summary judgment to the 
defendant in a slip and fall case, the Second Department 
explained the controlling law with respect to ice and snow 
on a municipal sidewalk abutting private property as 
follows: 
 

Section 7-210 of the Administrative Code of the 
City of New York, which became effective 
September 14, 2003, shifted tort liability from the 
City to the property owner for personal injuries 
proximately caused by the owner’s failure to 
maintain the sidewalk abutting its premises in a 
reasonably safe condition (including the negligent 
failure to remove snow, ice, or other material from 
the sidewalk), with several exceptions not 
relevant here ….  
 
Administrative Code of the City of New York § 7-
210 does not impose strict liability upon the 
property owner, and the injured party has the 
obligation to prove the elements of negligence to 
demonstrate that an owner is liable …. Thus, in 
support of a motion for summary judgment 
dismissing a cause of action pursuant to 
Administrative Code of the City of New York § 7-
210, the property owner has the initial burden of 
demonstrating, prima facie, that it neither created 
the hazardous condition nor had actual or 
constructive notice of its existence for a sufficient 
length of time to discover and remedy it ….  
Gyokchyan v City of New York, 2013 NY Slip 
Op 03302, 2nd Dept, 5-8-13 

 
 
 
 

Jury Need Not Draw the Permissible Inference of 
Negligence Under Doctrine of Res Ipsa Loquitur, 

Even Where Defendant Offers No Proof 
 
The Second Department explained that the doctrine of 
res ipsa loquitur makes out a prima facie case of 
negligence but the jury is not required to draw the 
permissible inference of negligence, even where the 
defendant offers no proof: 
 

The doctrine of res ipsa loquitur permits an 
inference of negligence to be drawn solely from 
the happening of an accident, upon a plaintiff’s 
showing that the event is of the kind which 
ordinarily does not occur in the absence of 
negligence and was caused by an agency or 
instrumentality within the exclusive control of the 
defendant, without any voluntary action or 
contribution on the part of the plaintiff …. “The 
rule has the effect of creating a prima facie case 
of negligence sufficient for submission to the jury, 
and the jury may-but is not required to-draw the 
permissible inference” …. “[T]he use of res ipsa 
loquitur does not relieve the plaintiff of the burden 
of proof” …. In a res ipsa loquitur case, the jury 
has great latitude; even when the plaintiff has 
established a prima facie case and the defendant 
has offered no proof, the jury nonetheless is 
entitled to find for the defendant …, subject, of 
course, to appellate review. Nikollbibaj v City of 
New York, 2013 NY Slip Op 03306, 2nd Dept, 5-
8-13 

 
 

College Had No Duty to Supervise Fraternity 
“Pledging” Activities 

 
The Second Department affirmed the dismissal of an 
action brought by a student against his college alleging a 
failure to supervise a fraternity’s “pledging” activities 
(resulting in personal injuries).  The Court wrote: 
 

"Absent a duty of care, there is no breach, and 
without breach there can be no liability" …. The 
existence of a legal duty presents a question of 
law for the court … . "New York has affirmatively 
rejected the doctrine of in loco parentis at the 
college level and colleges in general have no 
legal duty to shield their students from the 
dangerous activity of other students'" …. A duty, 
however, may be imposed upon a college where 
it has encouraged its students to participate in an 
activity and taken affirmative steps to supervise 
and control the activity ….  * * * [T]he plaintiff did 
not sufficiently allege that the University 
defendants' involvement in the Fraternity's 
initiation process was of a degree that gave rise 
to a duty… . Pasquaretto v Long Is Univ, 2013 
NY Slip Op 03308, 2nd Dept, 5-8-13 
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Notice Element of Lead-Paint Injury Cause of 

Action Explained 
 
In affirming the denial of summary judgment in a lead-
paint injury case, the Third Department explained the 
“notice” elements as follows: 
 

With respect to notice, "[i]t is well settled that in 
order for a landlord to be held liable for injuries 
resulting from a defective condition upon the 
premises, the plaintiff must establish that the 
landlord had actual or constructive notice of the 
condition for such a period of time  that, in the 
exercise of reasonable  care, it should  have been 
corrected" …. In this context, constructive notice 
may  be demonstrated by a showing "that the 
landlord (1) retained a right of entry to the 
premises and  assumed  a duty to make  repairs, 
(2) knew  that the apartment was constructed at a 
time before lead-based interior paint was banned, 
(3) was aware that paint was peeling on the 
premises, (4) knew of the hazards of lead-based 
paint to young children and (5) knew that a young 
child lived in the apartment" … . Derr v Fleming, 
515399, 3rd Dept, 5-9-13 

 
 

Property Owner’s Obligation to Remove Snow 
and Ice from Sidewalk 

 
The Second Department explained the obligation of the 
owner of an owner-occupied, two-family, residential 
house with respect to the removal of ice and snow from 
the abutting sidewalk: 
 

Since the defendants' property, a two-family 
house, was owner-occupied and used exclusively 
for residential purposes, the defendants were 
exempt from liability imposed pursuant to 
Administrative Code of the City of New York § 7-
210(b) for negligent failure to remove snow and 
ice from the sidewalk …. Thus, the defendants 
may be held liable for a hazardous snow and ice 
condition on the sidewalk only if they undertook 
snow and ice removal efforts that made the 
naturally occurring condition more hazardous or 
caused the defect to occur because of a special 
use …. Unless one of these factors is present, an 
abutting owner of a two-family residence may not 
be held liable for the removal of snow and ice in 
an incomplete manner …. Rodrigo Texis Cuapio 
v Skrodzki, 2013 NY Slip Op 03293, 2nd Dept, 
5-8-13 

 
 
 
 
 

Question of Fact About Property Owner’s 
Liability for Condition of Sidewalk Raised 

 
The Second Department determined a question of fact 
had been raised about whether a property owner was 
liable to a pedestrian who allegedly fell because of the 
condition of the sidewalk.  Because the sidewalk was 
essentially part of the defendant landowner’s driveway, 
the sidewalk was subject to “special use” by the 
landowner which may impose liability for the condition of 
the sidewalk: 
 

A landowner will not be liable to a pedestrian 
injured by a defect in a public sidewalk abutting 
the landowner's premises unless the landowner 
either created the defective condition or caused it 
to occur because of some special use, or unless 
a statute or ordinance places the obligation to 
maintain the sidewalk upon the landowner and 
expressly makes the landowner liable for injuries 
occasioned by the failure to perform that duty …. 
It is undisputed that the ordinance at issue in this 
case does not expressly make the landowner 
liable for injuries occasioned by a failure to 
perform the duty of maintaining sidewalks in good 
repair. Accordingly, the question to be 
determined is whether the plaintiff raised a triable 
issue of fact as to whether the individual 
defendants created the alleged defective 
condition or caused it to occur because of some 
special use.  A driveway can constitute a special 
use of a sidewalk …. Rodriguez v City of 
Yonkers, 2013 NY Slip Op 03315, 2nd Dept, 5-8-
13 

 
 
Wrong Incident-Address in Notice of Claim (Not 

Intended to Mislead and Not Resulting in 
Prejudice to Defendant) Can Be Corrected 

 
In this slip and fall case, the First Department determined 
the wrong address in the notice of claim, under the facts, 
was not intended to mislead and did not prejudice the 
defendant: 
 

In this trip and fall action, plaintiff's notice of claim 
listed the wrong street address… in describing 
the location of her fall on a sidewalk, adjacent to 
Central Park, and across the street from that 
address. However, plaintiff also annexed a 
photograph to the notice of claim which depicted 
the intersection …, which is nearly four blocks 
south of the incorrect address provided in the 
notice of claim, and the written description of the 
location in the notice was consistent with the area 
depicted in the photograph. Moreover, at the 
statutory hearing held six weeks after the notice 
was served, and three and a half months after 
the accident, plaintiff explicitly … identified the 
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location in the photograph as also shown. We 
also note that less than five months after the 
hearing, plaintiff served the summons and 
complaint, providing the proper street address. 
Under these circumstances, we find that the 
mistake in the notice was not made in bad faith, 
nor was it intended to mislead or confuse the 
City, and hence, it should have been disregarded 
or plaintiff should have been allowed to correct 
the notice pursuant to GML § 50-e(6)… . Green v 
City of New York, 2013 NY Slip Op 03382, 1st 
Dept, 5-9-13 

 
 
 
 

Assumption of Risk Extends to Condition of 
Outside Basketball Court 

 
The First Department affirmed the grant of summary 
judgment to the defendant finding that the plaintiff 
basketball player assumed the risks associated with 
playing basketball on defendant’s outdoor court: 
 

Plaintiff, an experienced basketball player who 
had played on the subject court on numerous 
occasions, was injured when, while heading 
toward the rim to take a shot, his ankle twisted 
and he heard his knee "pop," causing him to fall 
to the ground. Plaintiff observed that the court 
was cracked, repaired and uneven, which he 
believed to be the cause of his fall. Under the 
circumstances, dismissal of the complaint was 
proper since plaintiff assumed the risks 
associated with playing basketball or warming up 
to play basketball on this outdoor basketball 
court… .  Felton v City of New York, 2013 NY 
Slip Op 03423, 1st Dept, 5-14-13 

 
 
 

Assumption of Duty to Maintain Sidewalk/No 
Expert Notice Needed for Treating Physician 

 
In reversing a judgment after a jury trial in a slip and fall 
case, the First Department discussed several issues that 
came up in the trial, including the denial of a missing 
witness charge with respect to one of the defense 
doctors, a translation problem raised by the translator 
(which may have given the jury the misimpression plaintiff 
was confused about an important issue), the assumption 
by the defendant Department of Education (DOE) of a 
duty to make the sidewalk outside a school (where 
plaintiff fell) safe, and the trial court’s ruling that one of 
plaintiff’s treating physicians could not testify because no 
“expert witness” notice was provided.  In addressing the 
school’s assumption of a duty with respect to the 
condition of the sidewalk and the exclusion of plaintiff’s 
treating physician, the First Department wrote: 

 
The DOE argues on appeal that the action should 
have been dismissed as against it because it did 
not own the sidewalk where plaintiff fell. New 
York City Charter § 521(a) provides that "title to 
all property ... acquired for school or educational 
purpose ... shall be vested in the city, but under 
the care and control of the board of education for 
the purposes of public education, recreation and 
other public uses." Education Law § 2554(4) 
affirmatively charges the DOE with responsibility 
for "the care, custody, control and safekeeping of 
all school property or other property of the city 
used for educational, social or recreational work." 
……[W]here there was evidence that the DOE 
affirmatively undertook the duty to maintain the 
sidewalk, the court was well within its discretion 
in submitting the question of the DOE's 
negligence to the jury ….  

 
CPLR 3101(d)(1) provides that, upon request, 
parties must identify those expected to be called 
as experts and "disclose in reasonable detail the 
subject matter on which each expert is expected 
to testify, the substance of the facts and opinions 
on which each expert is expected to testify ... and 
a summary of the grounds for each expert's 
opinion." However, the failure to serve a CPLR 
3101(d) notice with regard to a treating physician, 
such as Dr. Geller, is not grounds for preclusion 
of the physician's expert testimony as to 
causation where there has been disclosure of the 
physician's records and reports, pursuant to 
CPLR 3121 and 22 NYCRR 202.17 … .  Hamer 
v City of New York, 2013 NY slip Op 03431, 1st 
Dept, 5-14-13 

 
 
 
 

Governmental Immunity Applied to Preclude 
Recovery by Bicyclist 

 
In finding the City was not liable for injury to a bicyclist 
because of governmental immunity, the First Department 
wrote: 
 

In this action for personal injuries allegedly 
sustained by plaintiff when his bicycle hit a 
depression in a grassy area, after he was 
diverted from the bicycle path in a City park due 
to cleaning activities by defendants' employees 
on a retaining wall, defendants moved to dismiss 
at the close of plaintiff's… * * *  …[D]ismissal of 
the complaint is warranted on the … ground … 
that defendants' employees were engaged in a 
governmental function giving rise to the 
governmental immunity defense. Diverting traffic 
to protect the public from the harsh chemicals 
used in the cleaning process was a discretionary 
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act performed by public employees in the 
exercise of reasoned judgment … . 
Stashkevetch v City of New York, 2013, NY 
Slip Op 03418, 1st Dept, 5-14-13 

 
 
 
Proof of Regular Cleaning Negated Constructive 

Notice Allegation 
 
In determining the defendant’s motion for summary 
judgment in a slip and fall case should have been 
granted, the Second Department explained defendant 
had met its burden on the issue of (the absence of) 
constructive notice by proof of regular weekly cleaning: 
 

In a slip-and-fall case, a defendant moving for 
summary judgment has the initial burden of 
making a prima facie showing that it did not 
create the condition on which the plaintiff slipped, 
and did not have actual or constructive notice of 
that condition… . " To meet its initial burden on 
the issue of lack of constructive notice, the 
defendant must offer some evidence as to when 
the area in question was last cleaned or 
inspected relative to the time when the plaintiff 
fell'"… .  A defendant's submission of evidence of 
its general cleaning practices is generally 
insufficient to meet its burden on the issue of lack 
of constructive notice … . Here, however, the 
defendant submitted an affidavit from its 
superintendent indicating that each and every 
Monday, he would mop the entire building, 
including the stairwell where the plaintiff allegedly 
fell, and that this mopping would always occur 
between the hours of 3:00 p.m. and 4:00 p.m. 
This affidavit was specific enough to satisfy the 
defendant's initial burden. In opposition, the 
plaintiff failed to raise a triable issue of fact. 
Accordingly, the Supreme Court should have 
granted the defendant's motion for summary 
judgment dismissing the complaint. Armijos v 
Vrettos Realty Corp, 2013 NY Slip Op 03443, 
2nd Dept,. 5-15-013 

 
 
No Demonstration Burst Water Pipe Could Have 

Been the Result of Negligent Inspection or 
Maintenance/Municipality Immune from 

Negligent Design 
 
In affirming Supreme Court’s grant of summary judgment 
to the defendant town with respect to damages allegedly 
caused by a burst storm water pipe, the Second 
Department determined plaintiffs did not raise a question 
of fact concerning negligent inspection or maintenance: 
 

"A municipality is immune from liability arising out 
of claims that it negligently designed [a] 

sewerage system" or storm drainage system"… . 
However, a municipality is not immune from 
liability arising out of claims that it negligently 
maintained its storm drainage system…. For the 
plaintiffs to recover under a theory of negligent 
inspection or maintenance of the storm drainage 
system, the plaintiffs must demonstrate that the 
defendants had " notice of a dangerous condition 
or ha[d] reason to believe that the pipes ha[d] 
shifted or deteriorated and [were] likely to cause 
injury,' that the [defendants] failed to make 
reasonable efforts to inspect and repair the 
defect,' and that such failure caused the plaintiffs' 
injuries"….  Bilotta v Town of Harrison, 2013 
NY Slip Op 03444, 2nd Dept, 5-150-13 

 
 
 

Pre-Deposition Motion to Dismiss in Rear-End 
Collision Case Not Premature 

 
In reversing the denial of summary judgment to the 
plaintiff in a rear-end collision case, the Second 
Department determined the pre-deposition motion for 
summary judgment should not have been dismissed as 
premature: 
 

The Supreme Court erred in concluding that the 
plaintiffs' motion was premature. A party who 
contends that a summary judgment motion is 
premature is required to demonstrate that 
discovery might lead to relevant evidence or the 
facts essential to justify opposition to the motion 
were exclusively within the knowledge and control 
of the movant (see CPLR 3212[f]; … .The 
defendant's contention that the plaintiffs' motion 
was premature because the plaintiffs had not yet 
been deposed at the time the plaintiffs' motion 
was filed did not establish what information the 
defendant hoped to discover at the plaintiffs' 
depositions that would relieve him of liability in 
this case. "The mere hope or speculation that 
evidence sufficient to defeat a motion for 
summary judgment may be uncovered during the 
discovery process is insufficient to deny the 
motion" … .  Cajas-Romero v Ward, 2013 NY 
Slip Op 03446, 2nd Dept, 5-15-13 

 
 
 
Assumption of Risk Extends to Construction of 

Baseball Field 
 
 
Plaintiff, while playing baseball, fell on a concrete 
pathway adjacent to the outfield while running to catch a 
ball.  The Second Department determined the doctrine of 
primary assumption of risk applied to risks associated 
with the construction of the playing field: 



 

 9 

 

 

 
…[T]he Supreme Court properly granted the 
defendants' separate motions for summary 
judgment dismissing the complaint insofar as 
asserted against them based on the doctrine of 
primary assumption of risk. That doctrine extends 
to those risks associated with the construction of 
the playing field and any open and obvious 
condition thereon…, as well as risks involving 
less than optimal playing conditions …. The 
defendants demonstrated their prima facie 
entitlement to judgment as a matter of law by 
establishing that the plaintiff assumed the risk of 
injury by voluntarily participating in the softball 
game, thereby consenting to the commonly 
appreciated risks which are inherent in and arise 
out of the sport generally and flow from such 
participation, including those open and obvious 
risks associated with the construction of and 
conditions upon the playing field … .  Mattas v 
Town of Hempstead, 2013 NY Slip Op 03464, 
2nd Dept, 5-15-13 

 
 
 
Passenger in Car of Which Plaintiff Lost Control 

in Snowy Conditions Entitled to Summary 
Judgment 

 
In finding Supreme Court should have granted summary 
judgment in favor of the passenger-plaintiff, who was 
injured when the driver-defendant lost control of his car 
and struck a fence, the Second Department wrote: 
 

The plaintiffs made a prima facie showing of their 
entitlement to judgment as a matter of law by 
submitting evidence that this was a one-car 
accident which occurred when Rajput [defendant] 
lost control of the vehicle he was driving…. "An 
innocent passenger . . . who, in support of [his or] 
her motion for summary judgment, submits 
evidence that the accident resulted from the 
driver losing control of the vehicle, shifts the 
burden to the driver to come forward with an 
exculpatory explanation" ….  

 
In opposition, the defendants failed to raise an 
issue of fact sufficient to defeat summary 
judgment. Since Rajput acknowledged in his 
affidavit that it was snowing heavily at the time of 
his accident, and that he was aware of wet and 
icy road conditions, the emergency doctrine is 
inapplicable …. Furthermore, the affidavit, which 
failed to specify at what speed Rajput was 
actually driving before his vehicle skidded, was 
insufficient to establish that he was driving with 
reasonable care, and thus raise a triable issue of 
fact as to whether the skid was unavoidable … .  
Mughal v Rajput, 2013 NY Slip Op 03466, 2nd 
Dept, 5-15-13 

 
 

Plaintiff Unable to Demonstrate Freedom from 
Comparative Negligence as a Matter of 

Law/Plaintiff’s Motion for Summary Judgment in 
Automobile Accident Case Denied 

 
In affirming the denial of plaintiff’s motion for summary 
judgment on liability in an automobile-accident case, the 
Second Department explained the plaintiff failed to 
demonstrate freedom from comparative negligence as a 
matter of law: 
 

“There can be more than one proximate cause [of 
an accident] and, thus, the proponent of a 
summary judgment motion has the burden of 
establishing freedom from comparative 
negligence as a matter of law" …. While an 
operator of a motor vehicle traveling with the 
right-of-way is entitled to assume that other 
drivers will obey the traffic laws requiring them to 
yield…, the operator traveling with the right-of-
way still has an obligation to keep a proper 
lookout and see what can be seen through the 
reasonable use of his or her senses to avoid 
colliding with other vehicles…. The issue of 
comparative fault is generally a question for the 
trier of fact … . 

 
Here, the plaintiff failed to submit evidence 
eliminating a triable issue of fact as to whether 
she contributed to the happening of the 
accident…. Since the plaintiff failed to establish 
her prima facie entitlement to judgment as a 
matter of law, her motion was properly denied 
regardless of the sufficiency of the defendant's 
papers in opposition… .  Regans v Baratta, 
2013 NY Slip Op 03468, 2nd Dept, 5-15-13 

 
 
Sudden Unexpected Action by Student Did Not 

Support Action Based on Negligent Supervision 
 
In determining a student’s special education aide, who 
was standing nearby when the 8-year-old student 
suddenly placed his fingers inside the hinged side of a 
bathroom door (thereby immediately suffering injury), 
could not be liable for negligent supervision, the Second 
Department wrote: 
 

"Schools are under a duty to adequately 
supervise the students in their charge and they 
will be held liable for foreseeable injuries 
proximately related to the absence of adequate 
supervision" …. "Schools are not insurers of 
safety, however, for they cannot reasonably be 
expected to continuously supervise and control 
all movements and activities of students; 
therefore, schools are not to be held liable for 
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every thoughtless or careless act by which one 
pupil may injure another" …. Moreover, "[w]here 
an accident occurs in so short a span of time that 
even the most intense supervision could not have 
prevented it, any lack of supervision is not the 
proximate cause of the injury and summary 
judgment in favor of the . . . defendant[ ] is 
warranted" … .  Gilman v Oceanside Union Fee 
Sch Dist, 2013 NY Slip Op 03634, 2nd Dept, 5-
22-13 

 
 

Speculation About Cause of Fall Required 
Dismissal of Complaint 

 
In determining the plaintiff’s resort to speculation about 
the cause of her fall required dismissal of the complaint, 
the Second Department wrote: 
 

"In a slip-and-fall case, a plaintiff's inability to 
identify the cause of the fall is fatal to the cause 
of action because a finding that the defendant's 
negligence, if any, proximately caused the 
plaintiff's injuries would be based on speculation" 
…. Here, the moving defendants established their 
prima facie entitlement to judgment as a matter of 
law by submitting, inter alia, the deposition 
testimony of the plaintiff and her husband, which 
demonstrated that the plaintiff could not identify 
the cause of her fall without resorting to 
speculation …. Although the plaintiff claimed that 
a bar connected to the bottom step of the bus 
caused her to trip, she acknowledged that she did 
not see this bar before her fall, that she did not 
know which foot made contact with the bar, and 
that she only assumed that she had tripped on 
the bar after she regained consciousness and 
went looking for the source of the fall.  Deputron 
v A&J Tour, Inc, 2013 NY Slip Op 03629, 2nd 
Dept, 5-22-13 

 
 
Allegation Plaintiff Abruptly Changed Lanes and 

Stopped in Front of Defendant Precluded 
Summary Judgment in Rear-End Collision Case 

 
In a rear-end collision case, the Second Department 
determined the allegation that the plaintiff abruptly 
changed lanes and came to a sudden stop in front of 
defendant raised a question of fact about plaintiff’s 
negligence: 
 

Here, the plaintiff established, prima facie, his 
entitlement to judgment as a matter of law by 
demonstrating that his vehicle was fully stopped 
at a red traffic light when it was hit in the rear by 
the defendants' vehicle…. In opposition, the 
defendants raised triable issues of fact as to 
whether the plaintiff was negligent in the 

operation of his vehicle, and whether his alleged 
negligence caused or contributed to the accident, 
through the affidavit of the defendant driver Roni 
J. Jaquez. Jaquez averred that the plaintiff's 
vehicle abruptly changed lanes, directly in front of 
his vehicle, and then came to a sudden stop. … 
Markesinis v Jaquez, 2013 NY Slip Op 03641, 
2nd Dept, 5-22-13 

 
 
Allegations Not Supported by Record Could Not 

Defeat Plaintiff-Pedestrian’s Motion for 
Summary  

 
Judgment/Plaintiff’s Mental Health Records 

Discoverable Where Plaintiff Alleges Anxiety 
and Mental Anguish After Being Struck by 

Defendant’s Van 
 
Plaintiff was struck by defendants’ van as she was 
crossing a street.  In opposing the plaintiff’s motion for 
summary judgment, defendants claimed plaintiff was 
crossing when the signal was flashing the “don’t walk” 
icon, was talking on a cell phone, and “jumped” in front of 
defendants’ van.  In determining Supreme Court should 
have granted plaintiff’s motion for summary judgment, the 
Second Department wrote: 
 

The plaintiff established her prima facie 
entitlement to judgment as a matter of law on the 
issue of liability by demonstrating that she 
entered the crosswalk after exercising 
reasonable care and was walking within the 
crosswalk with the pedestrian crossing signal in 
her favor, and the defendant Kilakos was 
negligent in failing to yield the right of way (see 
Traffic Rules and Regs of City of NY [34 RCNY] § 
4-03[a][1][i]; [c][1], [2];…). The assertions made 
by the defendants in opposition lacked an 
evidentiary basis in the record and, thus, failed to 
raise a triable issue of fact …. Accordingly, the 
Supreme Court should have granted the plaintiff's 
motion for summary judgment on the issue of 
liability. 
 

The Second Department also determined Supreme Court 
properly granted defendants’ cross motion to compel the 
disclosure of plaintiff’s mental health records because 
she sought damages for anxiety, mental anguish and loss 
of enjoyment of life.  Moreira v MK Travel & Transp, 
Inc, 2013 NY Slip Op 03645, 2nd Dept, 5-22-13 
 
 
Defendant’s Burdens Re: Summary Judgment in 

Slip and Fall Case---Notice and Act of God 
 
In affirming the denial of defendant’s motion for summary 
judgment in a water-on-floor slip and fall case, the 
Second Department explained that a defendant can not 
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point to gaps in the plaintiff’s case to meet its affirmative 
proof burdens re: notice and “act of God:” 
 

A defendant who moves for summary judgment in 
a slip-and-fall case has the initial burden of 
establishing, prima facie, that it neither created 
the dangerous condition that allegedly caused the 
underlying accident nor had actual or constructive 
notice of its existence for a sufficient length of 
time to discover and remedy it…. This burden 
cannot be satisfied merely by pointing to gaps in 
the plaintiff's case … . * * * 

 
With respect to the issue of whether the … 
defendants created a hazardous condition, they 
failed to establish their prima facie entitlement to 
judgment as a matter of law based on their 
contention that the water condition at the 
premises was caused by an act of God. For a 
loss to be considered the result of an act of God, 
human activities cannot have contributed to it in 
any degree… ..  Sawicki v GameStop Corp, 
2013 NY Slip Op 03657, 2nd Dept, 5-22-13 

 
 

Res Ipsa Loquitur Proof Requirements Not Met 
Re: Cause of Fire 

 
A fire apparently started in the vicinity of a gas grill 
resulting in the destruction of an apartment building.  In 
affirming summary judgment granted to the defendants, 
the Third Department noted that an unsigned report from 
the fire department was properly ignored by the motion 
court and plaintiff was not entitled to an inference of 
negligence based on the doctrine of res ipsa loquitur: 
 

…[P]laintiff has not established its entitlement to 
an inference of negligence pursuant to the 
doctrine of res ipsa loquitur. To do so, plaintiff 
was required to demonstrate, among other 
things, that the fire was one that ordinarily would 
not have occurred in the absence of defendants' 
negligence….   While plaintiff need not have 
eliminated every alternative explanation for the 
event, it was required to demonstrate that the 
probability of other causes was so reduced that 
defendants' negligence was more likely than not 
to have caused the injury….  In view of plaintiff's 
failure to proffer any admissible evidence – or, 
indeed, any evidence whatsoever based upon 
more than pure speculation – that negligence 
was a factor in the cause of the fire, plaintiff has 
not met its burden of demonstrating that res ipsa 
loquitor applies … .  92 Court Street…. v 
Monnet, et al, 514458, 3rd Dept, 5-30-13 

 
 
 
 

Emergency Doctrine Not Applicable to Striking 
Plaintiff’s Decedent’s Body in Roadway 

 
The Third Department determined summary judgment 
should not have been granted to the defendant based 
upon the emergency doctrine.  Defendant struck the 
decedent’s body which was in the roadway.  Although 
defendant slowed when she saw the brake lights and 
flashers on vehicles ahead of her, she continued driving 
at about 50 miles per hour: 
 

We are not persuaded that these facts 
demonstrate, as a matter of law, that defendant 
was confronted with an emergency situation that 
left her with little time for deliberation or that her 
reaction was reasonable such that there was 
nothing she could have done to avoid the 
accident.  Notably, "it is not uncommon for 
motorists to encounter debris or other hazards in 
the roadway" …and, here, by defendant's own 
testimony, she had  notice from at least 20  or 
30  car lengths away that something  out of the 
ordinary was  happening  on  the highway ahead  
….   Further, there is also deposition testimony 
of the front seat passenger in codefendants' 
vehicle, which had arrived at the scene and  first 
struck either decedent or his motorcycle.  This 
witness testified that, as decedent was  lying in 
the roadway, other vehicles stopped at the 
scene without striking him, and at least one 
other vehicle passed through the scene without 
incident.  In light of  this testimony,  "a question  
arises as to whether defendant should have 
anticipated and been prepared to deal with the 
situation confronting [her]" and  whether  her 
actions were reasonable under the 
circumstances… .  Hallenbeck …v Smith…, 
515155, 3rd Dept, 5-30-13 

 
 

No Negligence Based on Defendant’s Dog 
Barking [Which Allegedly Caused Plaintiff to Fall 
from Her Horse as the Horse Broke Into a Run] 

 
Plaintiff was injured when she fell from her horse.  The 
defendant was jogging behind the horse with her dogs. 
Plaintiff alleged barking caused the horse to break into a 
canter or a run.  The Third Department determined 
Supreme Court should have granted defendant’s motion 
for summary judgment.  After discussing the principles 
underlying assumption of the risk in this context and the 
permissible causes of action based on the behavior of 
animals, the Third Department wrote: 
 

"The mere act of [walking] . . . in close proximity 
to an unknown horse, as the complaint alleges, 
does  not present an  issue of negligence, as a 
matter of law" …. In this regard, defendant – 
who had  no  prior experience with horses – was  
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walking on  a public highway, where  she had  
every right to be  (see Vehicle and  Traffic Law  
§  1156  [b]).  She slowed down  to evaluate the 
horses and riders ahead  of her, and, while she 
did not stop, she was  still 50 yards away when 
plaintiff and her daughter lost control of their 
horses. Morever, plaintiffs' negligence claim also 
fails because they alleged no facts from which it 
could be inferred that defendant's actions, in 
walking on a public street or otherwise, were the 
proximate cause of plaintiff's injuries … . Filer v 
Adams, 515403, 3rd Dept, 5-30-13 

 
 

No “Negligent Supervision” Cause of Action 
Against School Based on Student Attacking 

Another Student 
 
In ruling that the defendant school district’s motion for 
summary judgment in a “negligent supervision” case 
should have been granted, the Third Department 
determined the school district could not have reasonably 
anticipated the attack of one student upon another.  The 
school personnel had been alerted to the possibility of an 
impending fight between the two students and had 
intervened.  The school personnel were assured by the 
student who ultimately attacked plaintiff’s daughter that 
she did not intend to fight plaintiff’s daughter.  The Third 
Department wrote: 
 

…[A] school district will only be held liable for 
injuries intentionally inflicted by another  student  
where  it is established that the dangerous 
conduct "could reasonably have been 
anticipated," i.e., where school authorities had 
actual or constructive notice of prior similar 
conduct on the part of the offending student ….  
Even where such notice is present and the 
consequent duty of supervision is breached, the 
plaintiff must further show that the alleged injury 
"was a normal or foreseeable consequence of 
the situation created by the school's negligence"  
… .The adequacy of supervision and the 
existence of proximate cause  are generally 
factual issues for a  jury to resolve … . 

 
Regardless of any questions of fact regarding 
whether enough staff members were present in 
the hallway to prevent or break up the fight, 
defendant was entitled to summary judgment 
because it established that it could not have 
reasonably anticipated the attack.  Conklin v 
Saugerties Central School District, 515709, 
3rd Dept, 5-30-13 

 
 
 
 
 

Driver Who Had Right of Way But Allowed 
Another Driver to Turn Can Be Liable to Motorist 

Struck by Turning Car 
 
The defendant stopped in the roadway when she had the 
right of way and gestured to an on-coming driver to make 
a left turn in front of her.  Plaintiff passed the defendant 
on the right and collided with the car making the turn.  
The Third Department determined defendant’s motion for 
summary judgment should not have been granted: 
 

When one driver chooses to gratuitously signal 
to another person, indicating that it is safe to 
proceed or that the signaling driver will yield the 
right-of-way, the signaling driver assumes a duty 
to do so reasonably under the circumstances; 
this duty is owed to pedestrians and other 
motorists and passengers as well as to the 
person who is being signaled … .  Dolce v 
Sheridan, 515766, 3rd Dept, 5-30-13 

 
Town Failed to Demonstrate It Conducted a 

Sufficient Search for Written Notice of Defect in 
Slip and Fall Case 

 
The Second Department determined a slip and fall case 
could go ahead because the town failed to submit 
sufficient proof in its summary judgment motion that town 
records were searched for the notice: 
 

Here, the defendant failed to demonstrate its 
prima facie entitlement to judgment as a matter 
of law on the ground that it had no prior written 
notice of the alleged defect in the parking lot…. 
In support of its motion, the defendant submitted 
the deposition testimony of its deputy director of 
the Department of General Services and an 
affidavit from its deputy comptroller. However, 
neither of those individuals averred that they 
had specifically searched the records 
maintained by the Town Clerk and the Town 
Superintendent of Highways to determine 
whether the defendant had prior written notice of 
the defect at issue. Accordingly, the burden 
never shifted to the plaintiff to raise a triable 
issue of fact, and this Court need not review the 
sufficiency of the plaintiff's opposition papers ….   
Betz v Town of Huntington, 2013 NY Slip Op 
03809, 2nd Dept, 3-29-13 

 
Attorney-Client Communications Not 

Discoverable in Legal Malpractice Action 
 
The First Department ruled defendants were not entitled 
to attorney-client communications as discovery in an 
action alleging negligent representation in a probate and 
accounting proceeding: 
 

The court properly denied the motion to compel 
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because there is no merit to defendants' 
argument that the filing of this malpractice action 
placed the subject matter of the privileged 
communications "at issue." The invasion of the 
privilege is not required to determine the validity 
of plaintiffs' malpractice claim, and the 
application of the privilege does not deprive 
defendants of information vital to their 
defense…. Nor was there a partial, selective 
disclosure of privileged communications such 
that the privilege was waived ….  Corrieri v 
Schwartz & Fang, PC, 2013 NY Slip Op 03797, 
1st Dept, 5-28-13 
 
 

Town Failed to Demonstrate It Did Not Create 
Dangerous Condition---Summary Judgment in 
Favor of Town Denied---Exception to Written 

Notice Requirement 
 
The Second Department determined, in a slip and fall 
case, the town did not demonstrate (in support of its 
motion for summary judgment) that it did not create the 
alleged dangerous condition (an allegedly inadequate 
cover on a catch basin): 
 

If one of the recognized exceptions applies, 
written notice [of a defect] is not required…. 
Here, the plaintiff clearly alleged in her pleadings 
that the Town's construction of the catch basin 
was faulty in that an inadequate cover was 
installed on the catch basin. Consequently, the 
Town was required to address that issue 
satisfactorily as part of its initial burden on its 
motion for summary judgment…. The Town 
failed to establish, prima facie, that it had not 
created the dangerous condition by placement of 
an inadequate cover on the catch basin; in this 
respect, a defendant does not establish its 
entitlement to summary judgment merely by 
pointing out gaps in the plaintiff's case …. In the 
absence of the required showing, the Town's 
motion was properly denied, without regard to 
the sufficiency of the plaintiffs' papers submitted 
in opposition….  Giaquinto v Town of 
Hempstead, 2013 NY Slip Op 03814, 2nd Dept, 
5-29-13 

 
 
Question of Fact Raised---Tennis Player Injured 

Stepping on Plastic Bottle at Edge of Court 
 
In playing tennis on defendant’s court, plaintiff, when 
back-pedaling to reach the ball, was injured when he 
stepped on a plastic water bottle which was behind a 
curtain separating the court from an adjacent wall.  In 
reversing Supreme Court’s grant of summary judgment to 
the defendant [Lifeplex], the Second Department 
determined Lifeplex had not demonstrated (1) it did not 

create the defective condition, (2) it did not have 
constructive notice of the condition, (3) plaintiff was 
injured in the playing area, and (4) whether the condition 
was concealed: 
 

Here, Lifeplex failed to eliminate triable issues of 
fact as to whether the condition that allegedly 
caused the plaintiff's injury was within the 
playing area of the tennis court, and whether the 
condition was concealed. Thus, Lifeplex failed to 
make a prima facie showing that the plaintiff 
assumed a risk inherent in the sport of tennis ….  
Moreover, in moving for summary judgment 
dismissing the complaint, Lifeplex had the initial 
burden of establishing "that it neither created nor 
had actual or constructive notice of the allegedly 
defective condition that caused the accident"…. . 
"To meet its initial burden on the issue of . . . 
constructive notice, the defendant must offer 
some evidence as to when the area in question 
was last cleaned or inspected relative to the time 
when the plaintiff fell"…. Mere reference to 
general cleaning practices, with no evidence 
regarding any specific cleaning or inspection of 
the area in question, is insufficient to establish a 
lack of constructive notice… .  Herman v 
Lifeplex, LLC, 2013 NY slip Op 03815, 2nd 
Dept, 5-29-13 

 
 

Failure to Eliminate Comparative Negligence 
Precluded Summary Judgment to Plaintiff In Car-

Accident Action 
 
In reversing the grant of summary judgment to the 
defendant in a car accident case, the Second Department 
noted there can be more than one proximate cause of an 
accident and defendant failed to demonstrate freedom 
from comparative fault: 
 

"There can be more than one proximate cause 
of an accident"…. A driver who has the right-of-
way may still be found partially at fault for an 
accident if he or she fails to use reasonable care 
to avoid a collision with another vehicle in an 
intersection…. Indeed, a movant seeking 
summary judgment is required to make a prima 
facie showing that he or she is free from 
comparative…. Here, the transcripts of the 
deposition testimony of the plaintiff and the 
defendant, which were submitted in support of 
the defendant's motion, raised a triable issue of 
fact as to what actions the defendant took in 
order to avoid the collision. Therefore, the 
defendant failed to establish her prima facie 
entitlement to judgment as a matter of law … .  
Jones v Vialva-Duke, 2013 NY Slip Op 03816, 
2nd Dept, 5-29-13 
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Injury Not Connected to Accident/Motion to Set 
Aside Should Have Been Granted 

 
In reversing Supreme Court and finding the motion to set 
aside the verdict should have been granted, the court 
determined there was no valid line of reasoning that led to 
the conclusion plaintiff’s serious injury was related to the 
car accident at issue: 

Here, viewing the evidence in the light most 
favorable to the plaintiff, no valid line of 
reasoning and permissible inferences could 
possibly lead rational persons to conclude that 
the plaintiff's alleged serious injury was causally 
related to the subject automobile accident. Given 
the evidence of the plaintiff's previous injuries 
and degenerative condition at the time of the 
subject accident in 2005, the opinion of the 
plaintiff's expert, who first started treating the 
plaintiff nearly three years after the subject 
accident, that the plaintiff's injuries, as observed 
in 2008, were causally related to the subject 
accident in 2005, was speculative. Accordingly, 
the Supreme Court should have granted that 
branch of the defendants' motion which was 
pursuant to CPLR 4404 to set aside the jury 
verdict on the issue of damages and for 
judgment as a matter of law on the issue of 
serious injury. McDonald v Kohanfars, 2013 
NY Slip Op 03821, 2nd Dept, 5-29-13 
 
 

Emergency Doctrine Did Not Apply to Police 
Officer’s Striking Plaintiff with Patrol Car 

 
In reversing Supreme Court, the Second Department 
determined the emergency doctrine did not apply to a 
police officer’s striking the plaintiff with his patrol car and 
ordinary negligence principles applied: 
 

In the instant case, Officer DeMarco 
acknowledged that he did not see the plaintiff 
until after he struck him with his car. His conduct 
- the failure to see that which was there to be 
seen - was not conduct specified in Vehicle and 
Traffic Law § 1104(b) as exempt from the rules 
of the road …. Accordingly, his conduct was 
governed by the principles of ordinary 
negligence …. In any event, since Officer 
DeMarco acknowledged at his deposition that, at 
the time he struck the plaintiff, he was "not 
aware of any emergency situation that needed to 
be addressed," the common-law emergency 
doctrine is not applicable to this case. 
Accordingly, the fifth affirmative defense, which 
is based upon Vehicle and Traffic Law § 1104, 
and the sixth affirmative defense, which is based 
upon the common-law emergency doctrine, must 
be dismissed.  
 

Under the principles of ordinary negligence, 
Officer DeMarco's failure to see what was there 
to be seen established the plaintiff's entitlement 
to judgment as a matter of law on the issue of 
liability… .  Starkman v City of Long Beach, 
2013 NY Slip Op 03829, 2nd Dept, 5-29-13 

 
 
Past Psychological Records Deemed Relevant in 

Lead-Paint Injury Case Where Psychological 
Injury Alleged 

 
In a lead-paint injury case, the Fourth Department 
determined medical records regarding psychological 
injury stemming from a sexual assault were discoverable 
because the plaintiff alleged psychological injury 
associated with exposure to lead paint.  The Court 
ordered an in camera inspection of the records to weed 
out irrelevant information.  Dominique D. v Koerntgen…, 
512, 4th Dept, 6-7-13 
 

Question of Fact Raised in Rear-End Collision 
Case 

 
Over a dissent by two justices, the Fourth Department 
ruled a question of fact had been raised which precluded 
summary judgment to a defendant in a rear-end collision 
case: 
 

Although defendant met his initial burden of 
establishing a prima facie case of negligence on 
the part of plaintiff inasmuch as it is undisputed 
that plaintiff’s vehicle rear-ended defendant’s 
stopped vehicle, we conclude that plaintiff 
submitted evidence of an adequate nonnegligent 
explanation for the collision… . 
 
While other cases have held that a party’s 
testimony that he or she did not “see” the other 
vehicle’s brake lights illuminated before rear-
ending that vehicle does not alone establish the 
requisite nonnegligent explanation for the 
collision…, those cases are distinguishable from 
this case. Here, plaintiff testified at his deposition 
that he was unable to discern whether 
defendant’s vehicle was stopped because 
defendant’s brake lights were not activated. 
Plaintiff, however, also submitted the deposition 
testimony of McCulloch [the driver of the vehicle 
in front of defendant] and defendant in which 
they both described traffic conditions on the date 
of the accident as “congested” and “stop and 
go.” Additionally, plaintiff submitted evidence 
that defendant stopped suddenly. Indeed, 
plaintiff testified at his deposition that defendant 
apologized to plaintiff for the accident, explaining 
that McCulloch had stopped suddenly and that 
defendant “couldn’t help it.” That evidence, when 
viewed in the light most favorable to the 
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nonmoving party …, establishes a sufficient 
nonnegligent explanation for the collision.  
Borowski v Ptak …, 1315, 4th Dept, 6-7-13 

 
 
 
 

Question of Fact Re: Duty Owed to 
Developmentally Disabled Plaintiff for Injury 
Incurred After Plaintiff Left Facility for a Bus 

Ride Home 
 
In affirming the denial of summary judgment to the 
defendant, which provided services to developmentally 
disabled people, the Third Department determined there 
was a question of fact about whether defendant owed 
plaintiff a duty and whether the breach of that duty was 
the proximate cause of plaintiff’s injuries.  Plaintiff was 
placed on a bus to take her home from defendant’s 
premises, after plaintiff’s mother had instructed a respite 
worker that plaintiff should be driven home.  Plaintiff was 
struck by a car as she crossed the road after getting off 
the bus.  The Third Department wrote: 
 

… [W]e agree with Supreme Court that summary 
judgment in defendant’s favor is precluded by  
material issues of fact as to the degree  of care 
that  defendant  owed  to  plaintiff and  its 
compliance  with that duty… .  Further, given the 
record evidence regarding defendant’s 
knowledge of plaintiff’s abilities and limitations, 
we  find that it did not establish as a matter of 
law that its conduct in sending plaintiff to an 
unsupervised location along a highway was not 
the proximate cause of her injuries or that 
plaintiff’s actions  constituted  an  intervening  
cause  ….  Warley v Grampp, et al, 515724, 3rd 
Dept, 6-6-13 

 
 

Notice of Claim (Pursuant to Court of Claims 
Act) Not Specific Enough 

 
The Third Department upheld the Court of Claims’ 
dismissal of a claim because the notice of claim was not 
specific enough.  In describing the statutory criteria, the 
Third Department wrote: 
 

Pursuant to Court of Claims Act § 11 (b), a claim 
must set forth the nature of the claim, the time 
when and place where it arose, the damages or 
injuries and  the total sum  claimed. "Because 
suits against [defendant] are allowed only by 
[defendant's] waiver of sovereign immunity and  
in derogation of the common law, statutory 
requirements conditioning suit must be strictly 
construed"….   Although "absolute exactness" is 
not required…, the claim must "'provide a  
sufficiently detailed  description  of  the  

particulars of the claim to enable [defendant] to 
investigate and promptly ascertain the existence 
and  extent of its liability'" … .  Morra v State of 
New York, 515751, 3rd Dept, 6-6-13 

 
 
In Court of Claims Case, Inability to Prove State 

Was Served with Notice of Claim Required 
Dismissal 

 
In affirming the Court of Claims’ dismissal of a claim 
because claimant was unable to demonstrate the state 
was properly served, the Third Department explained the 
relevant law as follows: 
 

"A claimant seeking to recover damages  for 
personal injuries caused by  the negligence . . . 
of an  officer or employee  of [defendant] must  
file and  serve a claim or, alternatively, a notice 
of intention to file such a claim, upon the 
Attorney General within 90 days after the 
accrual thereof"….  Both filing with the court and 
service upon the Attorney General must take 
place within the relevant statutory period … and, 
as suits against defendant are permitted only by 
virtue of its waiver of sovereign immunity and  
are in derogation of the common law, "the failure 
to strictly comply with the filing or service 
provisions of the Court of Claims Act divests the 
court of subject matter jurisdiction"….   Notably, 
"a defect in subject matter jurisdiction may be 
raised at any time, even for the first time  on 
appeal, because it relates to the competence of 
the court to consider [the] matter"… .and, 
therefore, such defect "cannot be overlooked or 
remedied by either waiver or estoppel" … .  Caci 
v State of New York, 515844, 3rd Dept, 6-6-13 

 
 
½ Inch Differential Was Trivial and Could Not Be 

Basis of Liability 
 
The First Department affirmed the dismissal of a slip and 
fall complaint finding the one-half-inch differential 
between the level of the sidewalk and the frame of the 
cellar door was trivial and could not serve as the basis of 
liability.  Boynton v Haru Sake Bar, 2013 NY Slip Op, 
1st Dept, 6-6-13 
 
 

Release Must Be Unambiguous to Allow 
Dismissal of Complaint 

 
In affirming the denial of the defendant’s motion to 
dismiss the complaint based upon a release executed by 
the plaintiff, the 2nd Dept explained that motion must be 
denied because the scope the release could not be 
definitively determined: 
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“The meaning and scope of a release must be 
determined within the context of the controversy 
being settled” …. Where a release contains 
clear and unambiguous language, the signing of 
it is “a jural act binding on the parties” … . 
However, a release may not be read to cover 
matters which the parties did not intend to 
cover…. Moreover, while a release may 
encompass unknown claims, it must be clear 
that the parties so intended by the use of broad, 
all-encompassing language…. Where a court 
cannot definitively determine whether the scope 
of a release was intended to cover the 
allegations in a complaint, a motion pursuant to 
CPLR 3211(a)(5) to dismiss the complaint must 
be denied….  Desiderio v Geico Gen Ins Co, 
2013 NY Slip Op 03964, 2nd Dept, 6-5-13 
 
 

Negligence Suit Based Upon Shooting at 
Shopping Mall Dismissed 

 
The Third Department affirmed the grant of summary 
judgment to the defendant shopping mall in a negligence 
suit based upon a shooting at the mall in which plaintiffs 
were injured.  The Court determined the shooting was not 
foreseeable and explained the relevant legal principles as 
follows: 
 

Landowners have a duty to take reasonable 
precautions to secure their premises from 
foreseeable harm, including the foreseeable 
criminal acts of third parties on the premises….
 Criminal conduct is foreseeable if it was 
"reasonably predictable based on the prior 
occurrence of the same or similar criminal 
activity at a location sufficiently proximate to the 
subject location"….   While the prior criminal 
activity need not have been "at the exact 
location where [the] plaintiff was harmed or . . . 
of the same type of criminal conduct to which 
[the] plaintiff was subjected," the inquiry of 
foreseeability depends upon "the location, 
nature and extent of those previous criminal 
activities and their similarity, proximity or other 
relationship to the crime in question"… Haire v 
Bonelli …, 515494, 3rd Dept, 6-13-13 

 
 

Religious Organization Vicariously Liable for 
Negligence of Volunteer Under Agency Theory 

 
The Third Department affirmed Supreme Court’s finding 
that a volunteer [Strimling] was an agent of the defendant 
[Gateway], a corporation hosting a religious event, such 
that the defendant was vicariously liable with respect to 
an automobile accident involving the volunteer: 
 

A  principal-agent relationship can  include a 

volunteer when  the requisite conditions, 
including control and  acting on  another's 
behalf, are shown … .Gateways was  operating 
a program  where  it expected  700  to 800  
attendees, who each paid $700 to attend.  
Strimling's fee to attend was waived  as it had  
been  previously and, with his fee waived, he 
helped with various tasks that had to be 
accomplished to run the event. Strimling's 
responsibilities included  arriving early to help 
set up, and  he was  supposed to remain after 
the event to pack up items for the return trip. 
Strimling referred to his responsibilities as work 
and  a job, reflecting his understanding of 
control by Gateways. Although he was not paid 
directly by Gateways, his $700 fee was waived 
and one of the individuals from Gateways in 
charge of the event also gave him $200. There 
was proof that the accident occurred when an 
individual who had authorized Strimling's free 
attendance realized that two-way radios were 
needed and Strimling was summoned from his 
room to go to a store to purchase such items. 
Strimling was given a Gateways' credit card and 
embarked on  a trip to a store solely to purchase 
the requested items for Gateways when  the 
accident occurred. He did so despite the fact 
that the timing of the request created a 
significant likelihood that Strimling would be put 
in the difficult position of traveling at a time of 
the evening that was prohibited by his religious 
beliefs. The proof sufficiently supports Supreme 
Court's decision.  Paterno v Strimling…, 
515978, 3rd Dept, 6-13-13 
 

Plaintiffs Should Have Been Allowed to File Late 
Notice of Claim 

 
The First Department determined plaintiff, who was 
eleven at the time of the accident, should have been 
allowed to file an amended notice of claim. The original 
notice described the wrong address.  At the 50-h hearing 
the plaintiff identified the correct location after seeing 
photographs of the incorrect location.  The defendant did 
not meet its burden of demonstrating prejudice.  
Gonzalez v NYC Hous Auth, 2013 NY Slip Op 04287, 
1st Dept, 6-11-13 
 

Late Notice of Claim Properly Allowed 
 
In affirming the grant of a motion to serve a late notice of 
claim, the Fourth Department explained the relevant 
principles: 
 

A notice of claim must be served within 90 days 
after the claim accrues, although a court may 
grant leave extending that time, provided that 
the application therefor is made before the 
expiration of the statute of limitations period of 
one year and 90 days (see General Municipal 
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Law § 50-e [1] [a]; [5]).The decision whether to 
grant such leave “compels consideration of all 
relevant facts and circumstances,” including the 
“nonexhaustive list of factors” in section 50-e (5) 
….The three main factors are “whether the 
claimant has shown a reasonable excuse for the 
delay, whether the municipality had actual 
knowledge of the facts surrounding the claim 
within 90 days of its accrual, and whether the 
delay would cause substantial prejudice to the 
municipality” … “[T]he presence or absence of 
any one of the numerous relevant factors the 
court must consider is not determinative” …, and 
“[t]he court is vested with broad discretion to 
grant or deny the application”… .  Dalton v 
Akron Central Schools, 408, 4th Dept, 6-14-13 

 
 
 

 “Negligent Ownership and Maintenance” vs 
“Negligent Abatement” Causes of Action in 

Lead-Paint Case 
 
In a lead-paint damages case, the Fourth Department 
determined the landlord was entitled to summary 
judgment on the cause of action alleging negligent 
ownership and maintenance (lack of notice), but was not 
entitled to summary judgment on the cause of action 
alleging negligent abatement of the hazard: 
 

To establish that a landlord is liable for a lead-
paint condition, a plaintiff must demonstrate that 
the landlord had actual or constructive notice of, 
and a reasonable opportunity to remedy, the 
hazardous condition” … .Defendant met his 
burden of establishing that he had no actual or 
constructive notice of the hazardous lead paint 
condition prior to an inspection conducted by the 
county department of health, and plaintiff failed 
to raise a triable issue of fact… .. Contrary to 
defendant’s contention, however, the court 
properly denied that part of his cross motion 
seeking summary judgment dismissing the 
second cause of action, which alleges negligent 
abatement of the lead-based paint hazard. 
Defendant failed to establish his prima facie 
entitlement to judgment as a matter of law with 
respect to that cause of action.  Pagan v Rafter, 
210, 4th Dept, 6-14-13 

 
 
Allegation Release Procured by Fraud Precluded 

Dismissal of Complaint 
 
In reversing Supreme Court’s dismissal of a slip and fall 
complaint which was founded on plaintiff’s signing a 
release, the First Department determined plaintiff had 
sufficiently alleged the release was procured by fraud: 
 

Amendment to Notice of Claim to Add Second 
Hospital Should Have Been Allowed 

 
In reversing Supreme Court’s denial of petitioner’s 
application to amend the notice of claim (to add a second 
hospital) in a wrongful death action against the New York 
City Health & Hospitals Corporation, the Second 
Department wrote: 

The petitioner’s decedent … was severely 
beaten on November 10, 2010. He was taken 
first to Queens Center Hospital and soon 
thereafter transferred to Elmhurst Hospital for 
surgery, which took place the same day. The 
decedent died at Elmhurst Hospital a few days 
later. The petitioner alleged that the respondents’ 
employees either did not begin the surgery soon 
enough or did not perform the surgery correctly. 
In either event, all of the acts and omissions 
alleged to have been negligent took place on 
November 10, 2010. The petitioner’s original 
notice of claim did not mention Elmhurst 
Hospital, but the petitioner timely sought leave to 
amend the notice of claim to, inter alia, add 
allegations regarding the treatment at Elmhurst 
Hospital. The Supreme Court denied the relief 
sought by the petitioner.  All of the conduct 
alleged to have been negligent took place at the 
two named hospitals on the same day. Moreover, 
the respondents’ records noted the decedent’s 
transfer from Queens Center Hospital to 
Elmhurst Hospital and detailed all of the 
treatment rendered that day. The respondents 
could not have been prejudiced by the proposed 
amendment of the notice of claim and, under the 
circumstances, there was no need to treat that 
amendment as the assertion of a new claim (see 
General Municipal Law § 50-e[6];…).  Matter of 
Bingsen Xu v New York City Health & Hosps 
Corp, 2013 NY 04601, 2nd Dept, 6-19-13 
 

Liability Criteria Re: Tenant for Slip and Fall on 
Abutting Public Sidewalk Explained 

 
In dismissing a cause of action in a slip and fall case 
against a tenant based upon the alleged condition of an 
abutting public sidewalk (in which a pair of metal doors 
leading to the basement of the rented premises were 
set), the Second Department explained the relevant legal 
principles as follows: 

An owner or occupier of land which abuts a 
public sidewalk owes no duty to maintain the 
sidewalk in a safe condition…, and liability may 
not be imposed upon it for injuries sustained as a 
result of a dangerous condition in the sidewalk, 
except where the abutting owner or lessee “ 
either created the condition, voluntarily but 
negligently made repairs, caused the condition to 
occur because of some special use, or violated a 
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statute or ordinance placing upon the owner or 
lessee the obligation to maintain the sidewalk 
which imposes liability upon that party for injuries 
caused by a violation of that duty’”…. To recover 
from a tenant which occupies premises abutting 
a sidewalk under the theory that the tenant has a 
special use of the sidewalk, the tenant must be in 
exclusive possession and control of the alleged 
special-use area…, and the plaintiff must 
demonstrate that the special use caused the 
defective condition which proximately caused his 
or her injuries….  O’Toole v City of Yonkers, 
2013 NY Slip Op 04585, 2nd Dept, 6-19-13 

 

Driver Stalled in Moving Lane of Traffic Not 
Negligent Re: Rear-End Collision 

 
In finding Supreme Court should have dismissed the 
complaint against a driver (Mabella) who was struck from 
behind when stopped, due to mechanical trouble, in a 
moving lane of traffic, the Second Department explained: 

Mabella established his prima facie entitlement to 
judgment as a matter of law through his 
submission of the deposition testimony of the 
parties, which demonstrates that his vehicle was 
fully stopped when it was struck in the rear by the 
Maldonado vehicle…. Although his vehicle was 
stopped in a moving lane of traffic, Mabella 
established that this was due to mechanical 
failure and not the result of any fault on his 
part…. The plaintiff and the defendants who 
opposed Mabella’s motion failed to raise a triable 
issue of fact regarding Mabella’s alleged fault in 
the happening of the accident. Prosen v 
Mabella, 2013 NY Slip Op 04589, 2nd Dept, 6-
19-13 

 
 

Contractual Relationship Did Not Preclude 
Causes of Action Sounding in Tort 

 
In affirming most of Supreme Court’s denial of a 
defendant’s motion for summary judgment, the Fourth 
Department explained why the economic loss doctrine 
did not preclude plaintiff’s recovery in tort, in spite of the 
contractual relationship between plaintiff and defendant 
and the contract-based causes of action in the complaint.  
Pursuant to two contracts, the defendant supplied 
electronics and fluorescent-tube recycling systems which 
allegedly failed resulting in mercury contamination: 
  

...[T]he economic loss doctrine does not preclude 
plaintiff from recovering in tort as a matter of law.“ 
Pursuant to that doctrine, a plaintiff may not 
recover in tort against a manufacturer for 
economic loss that is contractually based, 
‘whether due to injury to the product itself or 
consequential losses flowing therefrom’ ”…. 

Where, however, there is harm to persons or 
property other than the property that is the 
subject of the contract, a plaintiff is entitled to 
recover in tort… .  The factors to consider are 
“the nature of the defect, the injury, the manner in 
which the injury occurred, and the damages 
sought”…. We conclude that defendant failed to 
meet its initial burden on the motion with respect 
to the causes of action sounding in tort because 
the evidence submitted by defendant establishes 
that the mercury contamination of plaintiff’s 
facility, which was allegedly caused by 
defendant’s products, caused damage to persons 
and property other than the property that was the 
subject of the contracts.   Electrical Waste 
Recycling Group, Limited v Andela Tool & 
Machine, Inc…, 626, 4th Dept 6-28-13 
 
 

Voluntary Participation in Fight Precludes Suit 
Alleging Inadequate Building Security 

 
The First Department determined that plaintiff’s voluntary 
participation in a fight severed any causal connection 
between his injuries and the defendant building owner’s 
and defendant building manager’s alleged failure to keep 
the premises safe: 

Courts in all four judicial departments have found 
that one who voluntarily participates in a physical 
fight cannot recover from a party generally 
charged with ensuring a safe environment. Thus, 
in Williams v Board of Educ. of City School Dist. 
of City of Mount Vernon (277 AD2d 373 [2d Dept 
2000]), the duty of supervision normally imposed 
on a school was found to have been displaced by 
the plaintiff student's voluntary participation in a 
fight. Similar results obtained in Borelli v Board of 
Educ. of Highland School Dist. (156 AD2d 903 
[3d Dept 1989) and in Ruggerio v Board of Educ. 
of City of Jamestown (31 AD2d 884, 884 [4th 
Dept 1969] [holding that "(p)laintiff's conduct, 
demonstrating a lack of reasonable regard for his 
own safety, was a direct cause of the incident 
resulting in his injury and, as such, defeats his 
right of recovery against the defendant Board of 
Education"], affd 26 NY2d 849 [1970]).  This 
Court in Vega v Ramirez (57 AD3d 299 [1st Dept 
2008]) also held that a plaintiff's willing 
participation in a fight negates any negligence 
committed by a defendant with a duty to provide 
security.  Carreras v Morrisania Towers Hous 
Co Ltd Partnership, 2013 NY Slip Op 04893, 
1st Dept 6-27-13 
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Company Hired on On-Call Basis for Elevator 
Repair Not Liable for Allegedly Faulty Elevator 

Door Interlock Where Last Repair Made 13 
Months Before Accident 

 
Plaintiff’s decedent fell down an elevator shaft, allegedly 
due to the condition of a door interlock.  The First 
Department determined the wrongful death complaint 
against New York Elevator and Electrical Corporation 
(NYE) should have been dismissed because the 
company was retained only on an on-call basis for repairs 
and there was no evidence NYE was negligent when it 
inspected the elevator 13 months before the accident: 

The amended complaint should have been 
dismissed as against defendant/third-party 
plaintiff NYE in its entirety. NYE did not have an 
exclusive agreement with Broadway to maintain 
or service the freight elevator…. It was merely 
retained on an on-call basis to make specific 
repairs and inspections and, therefore, did not 
have a duty to inspect or repair unrelated 
defects…. Indeed, NYE may only be held liable if 
it failed to exercise reasonable care in making 
any requested repairs or inspections….  Casey v 
New York El & Elec Corp, 2013 NY Slip Op 
04745, 1st Dept 6-25-13 

 

 

Theories Not Included in Notice of Claim 
Precluded 

 
In a slip and fall case, the First Department precluded 
plaintiff from asserting theories of liability not in the notice 
of claim: 

The notice of claim limited plaintiffs' theory of 
liability to negligent maintenance, upkeep and 
repair of the subject staircase, asserting that the 
infant plaintiff was caused to slip and fall due to a 
liquid substance on the floor and inadequate 
lighting. The infant plaintiff testified that he was 
caused to fall by "slippery juice" that was "all over 
the stairs." He testified that he wasn't able to see 
all of the juice due to insufficient lighting. 
Plaintiffs' new theory, in opposition to the motion 
for summary judgment, that the infant plaintiff 
was caused to slip and fall due to various design 
defects including, inter alia, treads and risers of 
insufficient length, an improperly placed handrail 
and stairs not coated with nonskid materials, is 
precluded… Rodriguez v Board of Educ of the 
City of NY, 2013 NY Slip Op 04912, 1st Dept 6-
27-13 

 

 

 

Late Notice of Claim Properly Allowed in 
Absence of Reasonable Excuse 

The Second Department affirmed Supreme Court’s grant 
of leave to serve a late notice of claim against a school 
district, in the absence of a reasonable excuse: 

Here …[t]he District…acquired actual knowledge 
of the essential facts constituting the claim within 
90 days after the claim arose. The District's 
employee witnessed the infant petitioner's 
accident, which occurred during supervised 
cheerleading practice, and a designated school 
authority prepared a medical claim form within a 
week after the accident…. Furthermore, the 
infant petitioner was transported from the school 
to the hospital to be treated for a broken arm…. 
Since the District acquired timely knowledge of 
the essential facts constituting the petitioners' 
claim, the petitioners met their initial burden of 
showing a lack of prejudice…. The District's 
conclusory assertions of prejudice, based solely 
on the petitioners' two-month delay in serving the 
notice of claim, were insufficient to rebut the 
petitioners' showing….  While the petitioners' 
excuses for their failure to serve a timely notice 
of claim were not reasonable…, the absence of a 
reasonable excuse is not fatal to the petition 
where, as here, there was actual notice and an 
absence of prejudice … .  Matter of Viola v 
Ronkonkoma Middle Sch, 2013 NY Slip Op 
04819, 2nd Dept 6-26-13 

NEGLIGENCE/INSURANCE LAW 
 

Significant Limitation Need Not Be Permanent to 
Constitute Serious Injury/Recent Physical 

Examination Is Not Prerequisite for Overcoming 
Summary Judgment 

 
In reversing summary judgment granted to the defendant, 
the First Department noted that a significant limitation of 
use of a body function need not be permanent to 
constitute a serious injury within the meaning of 
Insurance Law 5102, and the First Department further 
explained that its precedent in this area should not be 
read to require a recent physical examination to 
overcome summary judgment: 

…"[A] significant limitation [of use of a body function 
or system] need not be permanent in order to 
constitute a serious injury"…. Indeed, a " permanent 
consequential limitation' requires a greater degree 
of proof than a significant limitation', as only the 
former requires proof of permanence"…. "Insurance 
Law § 5102(d) does not expressly set forth any 
temporal requirement," although assessment of the 
limitation's significance does require consideration 
of its duration in addition to its extent and degree…. 
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Therefore, the lack of a recent examination, while 
sometimes relevant, is not dispositive by itself in 
determining whether a plaintiff has raised a triable 
issue of fact in opposing a defendant's prima facie 
evidence under the "significant limitation" category.  
Our decision in Townes v Harlem Group, Inc. (82 
AD3d 583, 583-584 [1st Dept 2011]), should not be 
read to require a plaintiff to submit a recent 
examination as a necessary prerequisite to 
overcoming judgment as a matter of law in every 
instance of a claim under the "significant limitation" 
category. To the extent that the Townes Court did 
require a recent examination, it was due to the 
specific facts present in that case. Furthermore, the 
precedents that decision relied upon in requiring a 
recent examination do not specifically address the 
degree of proof necessary for a "significant 
limitation" claim as opposed to a "permanent 
consequential limitation" claim, instead conflating 
these two categories of serious injury…. Vasquez v 
Almanzar, 2013 NY Slip Op 94561, 1st Dept, 6-18-
13 
 
 

NEGLIGENCE/MEDICAL 
MALPRACTICE 

 

Supreme Court’s Grant of Defendants’ Motion to 
Set Aside Verdict Reversed 

 
The First Department, over a substantial dissent, reversed 
Supreme Court’s grant of defendants’ motion to set aside 
the verdict in a medical malpractice action: 

"The question of whether a verdict is against the 
weight of the evidence is discretion-laden, and 
the critical inquiry is whether the verdict rested on 
a fair interpretation of the evidence"…. On this 
record, we conclude that the Supreme Court 
erred in setting aside the verdict as against the 
weight of the evidence, because it cannot be said 
that the jury could not have reached its verdict 
upon any fair interpretation of the evidence…. 
The jury was entitled to resolve in plaintiff's favor 
the conflict between the decedent's and Dr. 
Conte's testimony as to the nature and timing of 
her complaints and whether he later made 
referrals for CT scans that she declined.  Rose v 
Conte, 2013 NY Slip Op 04297, 1st Dept, 6-11-
13 

 

 
 

 

 

 

Hospital Can Be Vicariously Liable for Actions of 
Non-employee Physician Under Apparent or 

Ostensible Agency Theory 
 

The Second Department explained when a hospital can 
be held vicariously responsible, under a theory of 
apparent or ostensible agency, for the actions of non-
employee physicians who provide medical services at the 
hospital: 

"A hospital [is] responsible to a patient who sought 
medical care at the hospital, . . . rather than from any 
particular physician although the physician whose 
malpractice caused injury to the patient was not an 
employee of the hospital"… . To create an apparent 
or ostensible agency, the plaintiff must reasonably 
rely on the appearance of authority, based on some 
misleading words or conduct by the principal, not the 
agent. Moreover, the plaintiff must accept the 
services of the agent in reliance upon the perceived 
relationship between the agent and the principal, and 
not on reliance on the agent's skill…. In the context 
of a medical malpractice action, the patient must 
have reasonably believed that the physicians treating 
her were provided by the hospital or acted on the 
hospital's… . In evaluating whether a doctor is the 
apparent agent of a hospital, a court should consider 
all attendant circumstances to determine whether the 
patient could properly have believed that the 
physician was provided by the hospital… .  Loaiza v 
Lam, 2013 NY Slip Op 04780, 2nd Dept 6-26-13 

 

CRIMINAL LAW 
 

Post-Arrest Search of Purse Not in Grabbable 
Area and Not in Vehicle Invalid 

 

The Third Department made a careful analysis of the 
police actions after receiving an anonymous tip that two 
women in car were taking drugs.  The court determined 
the police acted properly in escalating the police intrusion 
from questioning to arrest, including the search of the car 
without a warrant.  However, the Third Department held 
that the post-arrest search of a purse that was not inside 
the car, and was not in the defendant’s “grabbable area,” 
was not valid.  In addition the Third Department held the 
defendant’s answer to a police officer’s question about 
who owned the purses should have been suppressed, 
because, at the time of the question, the defendant would 
not have reasonably believed she was free to go and she 
had not waived her right to remain silent.  But because 
her statement was not “involuntary” it would be available 
for impeachment at trial should she testify.  People v 
Boler, 104092, 3rd Dept, 5-2-13 
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Evidence of Physical Injury (re Assault) 
Insufficient 

 
In reversing an Assault 3rd conviction, the Second 
Department determined, under a weight of the evidence 
analysis, the proof of “physical injury” was insufficient: 

Upon reviewing the record here, we find that the 
verdict of guilt was against the weight of the 
evidence, since the evidence presented at trial 
did not establish, beyond a reasonable doubt, 
that the complainant sustained a "physical injury" 
within the meaning of Penal Law § 10.00(9). 
Physical injury is defined as "impairment of 
physical condition or substantial pain" (Penal Law 
§ 10.00[9]). The complainant testified that he 
sustained bruising and scraping to his right arm, 
neck, and back, but he did not seek any medical 
treatment or miss any work. The complainant 
also provided no details that would corroborate 
his subjective description of pain, nor did he take 
any pain medication. Accordingly, there was 
insufficient evidence that the complainant 
suffered a "physical injury"…, and the judgment 
must be reversed and the indictment dismissed.  
People v Boley, 2013 NY Slip Op 03109, 2nd 
Dept, 5-1-13 

 

 

Procedure for Sentencing as Persistent Felony 
Offender Not Followed 

 
In sending the matter back for resentencing, the Second 
Department noted that the statutory procedure for 
sentencing as a persistent felony offender had not been 
followed: 

The Supreme Court erred in failing to provide 
proper notice of the persistent felony offender 
hearing pursuant to CPL 400.20(1)-(4), and to set 
forth specific reasons supporting its determination 
to sentence the defendant as a persistent felony 
offender (see Penal Law § 70.10[2]…). People v 
Brown, 2013 NY Slip Op 03111, 2nd Dept, 3-1-
13 

 

 

Violent Felony Conviction for which Defendant Not 
Yet Sentenced Can Be Considered in SORA 

Assessment 
The First Department determined a violent felony 
conviction for which the defendant had not yet been 
sentenced could be used as a risk factor in a SORA risk 
level assessment.  People v Franco, 2013 NY Slip Op 
03168, 1st Dept, 5-2-13 

 

Failure to Cooperate with Probation Department 
Is Valid Reason for Enhanced Sentence 

 

The Second Department determined defendant’s failure 
to cooperate with the probation department in violation of 
his plea agreement was a valid ground for an enhanced 
sentence: 

The condition of the defendant's plea that he 
cooperate with the probation department was 
explicit and objective, and was acknowledged, 
understood, and accepted by the defendant as 
part of the plea agreement …. The defendant's 
violation of that condition, by refusing to be 
interviewed by the probation officer, allowed the 
Supreme Court to impose the enhanced 
sentence.  People v Patterson, 2013 NY Slip 
Op 03113 
 

 

Procedure for Sentencing a Second Felony 
Offender Not Followed 

 
The Second Department sent the matter back for 
resentencing because of the sentencing court’s failure to 
follow the statutory procedure for adjudicating defendant 
a second felony offender: 

As the People correctly concede, the sentencing 
court adjudicated the defendant a second felony 
offender (see Penal Law § 70.06) absent any 
indication of compliance with the procedural 
requirements of CPL 400.21, or any showing that 
the defendant was given notice and an 
opportunity to be heard …. Accordingly, we remit 
the matter to the County Court, Suffolk County, 
for resentencing in accordance with the 
mandates of CPL 400.21 ….  People v Puca, 
2013 NY Slip Op 03114, 2nd Dept, 5-1-13 

 

 

Procedure for Resentencing Under Drug Law 
Reform Act Not Followed 

 
County Court failed to comply with the statutory 
procedure for resentencing pursuant to the Drug Law 
Reform Act of 2004 (Criminal Procedure Law 440.46).  
County Court did not issue a written order re: the new 
sentence, did not issue written findings of fact and 
reasons for the sentence, and did not inform the 
defendant of his right to appeal the resentence or his 
right to withdraw his motion for resentencing.  The Third 
Department wrote: 

Resentencing under CPL 440.46 incorporates 
the detailed procedures of the Drug Law Reform 
Act of 2004 (L 2004, ch 738, § 23…). Those 
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procedures require, as relevant here, that an 
order issued by  the court informing a defendant 
of the sentence it will impose in the event of 
resentencing "must include written findings of fact 
and reasons for such order" (L 2004, ch 738, § 23 
…). Defendant must also be notified that he  or 
she has a right to appeal that written order of 
proposed resentencing as well as a right – which 
can be exercised after the appeal and upon 
remand – to be  given an  opportunity to withdraw  
the application for resentencing before any 
resentence is imposed…. People v Delayo, 
104402, 3rd Dept, 3-2-13 
 

 
 

Kicking In Window Satisfies Entry Element of 
Burglary 

 
 
In this case, the Third Department determined kicking in a 
window satisfies the “entry” element of burglary and the 
recording by the police of a phone conversation between 
the defendant and his sister, although it may have 
violated the eavesdropping statute, was not an error 
preserved for appeal: 
 

"[T]he entry element of burglary is satisfied 'when 
a person intrudes within a building, no matter how 
slightly, with any part of his or her body'" …, and 
kicking in a window constitutes an entry even 
when the perpetrator then flees without further 
intruding into the building ….  *  *  * 
 
Defendant contended  that he  had  a reasonable 
expectation of privacy during this conversation,  
and  now  further asserts that  police committed 
the crime of eavesdropping by recording this 
conversation (see Penal Law § 250.05).  We 
agree with Supreme Court's rejection of the 
privacy claim, and the unpreserved 
eavesdropping claim does not warrant 
modification in the interest of justice ….  Peop;e 
v McFarland, 104491, 3rd Dept, 5-2-13 
 

 
Post-Arrest Exception to Warrant Requirement 

for Automobile Search Explained 
  

In upholding a search of a purse inside a vehicle after a 
traffic stop for a seatbelt violation, the Third Department 
explained the post-arrest exception to the warrant 
requirement for an automobile search: 

 
Under the automobile exception to the warrant 
requirement, the police may search an 
automobile – including containers found inside – 
when they have arrested one of its occupants 
and there is "'probable cause to believe that the 
vehicle contains contraband, evidence of the 

crime, a weapon or some  
means of escape' “The search, however, need 
not be limited to items related  
to the crime for which the occupant is being 
arrested; it may be instituted when the 
circumstances provide probable cause to believe 
that any crime has been or is being committed … 
. * * *  
The Trooper testified that his search was 
prompted by his observation of the marihuana 
stem, the suspicious behavior of the front 
passenger with respect to the brown purse, the 
fact that none of the vehicle's occupants  
acknowledged  ownership of such purse and the 
inconsistent statements made by them regarding 
their destination. Viewing these circumstances as 
an integrated whole, we conclude that the 
Trooper had probable cause to believe that a 
crime had  been or was  being  committed,  
which  justified a search of the vehicle, including 
the brown purse found therein ….. Since we find 
no error in the search of the vehicle, we also 
reject defendant's claim that the statements he 
made thereafter should have been suppressed 
as "fruit of the  poisonous  tree."  People v 
Thompson, 104836, 3rd Dept, 5-2-13 

 
 

Trial Court’s Refusal to Allow Defense Witness 
to Be Called Required Reversal 

 
The Fourth Department (over two dissents) reversed 
defendant’s conviction and ordered a new trial because 
the defense was precluded from calling a witness.  The 
prosecution’s theory was that the defendant committed 
robbery, assault and burglary against the victim in 
retaliation for the victim’s informing the police defendant 
was growing marijuana in his house. It was anticipated 
the witness the defense was not allowed to call would 
testify that defendant accused him (the witness) of being 
the informant but did not assault or threaten him.  The 
Fourth Department explained: 
 

It is well settled that “a defendant’s ‘right to 
present his own witnesses to establish a defense 
. . . is a fundamental element of due process of 
law’ ” …In fact, “[f]ew rights are more 
fundamental than that of an accused to present 
witnesses in his [or her] own defense” …Thus, 
the testimony of a defense witness should not be 
prospectively excluded unless the offer of such 
proof is palpably in bad faith …. Instead, courts 
upon proper objection should “rule on the 
admissibility of the evidence offered” …. Here, 
the People do not suggest that the testimony of 
the proposed witness was offered in bad faith, 
and the court did not make such a finding at trial. 
Indeed, there is no basis in the record for 
concluding that the offer of proof was palpably in 
bad faith. The court therefore should have 
allowed the proposed witness to testify, 
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whereupon the prosecutor could object to any 
testimony she deemed inadmissible or improper.  
People v Arena, KA 12-01632, 179, 4th Dept, 5-
3-13 

 
 

Suppression Ruling Reversed—Pat Down 
Search Justified for Officer Safety 

 

Over two dissents, the Fourth Department reversed the 
grant of suppression by County Court.  The questioning 
of the defendant was instigated by the defendant’s staring 
at the officer as the officer was in his vehicle and the 
defendant was riding a bicycle.  The defendant ran his 
bicycle into a porch, fell and ran up the steps. At that 
point the officer approached him and asked him for 
identification.  The defendant kept putting his hand in his 
pocket after the officer asked him not to. The officer 
grabbed the defendant’s hand as defendant reached into 
his pocket.  As he did so, the officer touched an object he 
believed to be a handgun and he reached into the pocket 
and removed it.  The majority felt the officer was justified 
in grabbing the defendant’s hand and retrieving the object 
to protect his safety.  The dissenters felt the information 
available to the officer did not amount to reasonable 
suspicion of criminality such that a forcible stop and frisk 
was justified.  People v Sims, KA 12-01247, 324, 4th 
Dept, 5-3-13 

 

 

Motion to Set Aside Convictions Based On 
Newly Discovered Evidence Should Have Been 

Granted 
 
The Fourth Department determined the trial court should 
have set aside defendant’s criminal contempt convictions 
pursuant to Criminal Procedure Law 330.30(3) based 
upon newly discovered evidence (phone records calling 
into question complainant’s trial testimony).  The Fourth 
Department wrote: 

To set aside a verdict pursuant to CPL 330.30 (3), a 
defendant must prove that “there is newly 
discovered evidence (1) which will probably change 
the result if a new trial is granted; (2) which was 
discovered since the trial; (3) which could not have 
been discovered prior to trial; (4) which is material; 
(5) which is not cumulative; and, (6) which does not 
merely impeach or contradict the record 
evidence”….  People v Madison, KA 11-00313, 
389, 4th Dept, 5-3-13 
 
 

 

 

Robbery Guilty Plea Rendered Insufficient By 
Statement Weapon Used Was “Fake” 

 
The Fourth Department reversed defendant’s robbery 
convictions (by guilty pleas) because, in the plea 
allocution, defendant indicated the weapon involved was 
“fake.” People v Burroughs, KA 10-00663, 462, 4th 
Dept, 5-3-13 

 
 

Criteria for Specific Performance of Plea 
Agreement Explained 

 
The Fourth Department noted the criteria for a 
defendant’s right to specific performance of a plea 
agreement (criteria not met in this case): 

“ ‘The remedy of specific performance in the 
context of plea agreements applies where a 
defendant has been placed in a no-return 
position in reliance on the plea agreement . . . , 
such that specific performance is warranted as a 
matter of essential fairness’ ” … Inasmuch as 
neither the prosecution nor the defense had 
taken any action on the second plea agreement 
…defendant was not placed in a “ ‘no-return 
position’ ” in reliance on the second plea 
agreement and is thus not entitled to specific 
performance of that agreement… . People v 
Weather, KA 11-01247, 482, 4th Dept, 5-3-13 

 

 

Suppression Should Have Been Granted---
People Failed to Meet Their Burden of Going 

Forward at Suppression Hearing 
 
The Fourth Department ruled that suppression of tangible 
evidence and statements should have been granted 
because the People failed to meet their burden of going 
forward at the suppression hearing by demonstrating the 
legality of the police conduct.  The Fourth Department 
further determined that the error was not harmless with 
respect to all but one of the charges: 

We agree with defendant, however, that County 
Court erred in denying that part of his omnibus 
motion seeking suppression of the physical 
evidence that was seized from his vehicle and the 
statements he made to New York State Police 
Investigators, inasmuch as the People failed to 
meet their “burden of going forward to show the 
legality of the police conduct in the first instance” 
… . * * * 
Because the People failed to present evidence at 
the suppression hearing establishing the legality of 
the police conduct, defendant’s purported consent 
to the search of his vehicle was involuntary and all 
evidence seized from the vehicle as a result of that 
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consent should have been suppressed … 
.Additionally, defendant’s statements to the police 
must be suppressed as fruit of the poisonous tree.. 
.  People v Purdy, KA 12-00534, 488, 4th Dept, 5-
3-13 

 
 

Statements Made by Defendant During First 15 
Hours of a 60-Hour Interrogation Not Coerced 

 

The Fourth Department determined the trial court 
properly ruled that the defendant’s statements during the 
first 15 hours of a 60-hour interrogation need not be 
suppressed as the product of coercion.  People v 
Collins, KA 09-00932, 1367, 4th Dept, 5-3-13 

 

 

Criteria for Downward Departure (SORA) 
 

The Second Department explained the two factors a 
defendant must demonstrate for a downward departure in 
a SORA proceeding: 

First, a defendant must identify, as a matter of 
law, an appropriate mitigating factor, namely, a 
factor which "tends to establish a lower likelihood 
of reoffense or danger to the community and is of 
a kind, or to a degree, that is otherwise not 
adequately taken into account by the [SORA] 
Guidelines"…. Second, a defendant must prove 
by a preponderance of the evidence the facts 
necessary to support that mitigating factor …. In 
the absence of that twofold showing, the court 
lacks discretion to depart from the presumptive 
risk level …. People v Henry, 2013 NY Slip Op 
03309, 2nd Dept, 5-8-13 

 

 

Trial Judge’s Violation of CPL 310.30 in 
Responding to Jury Note Constituted Reversible 

“Mode of Proceedings” Error 
 
In reversing a conviction because the trial judge did not 
handle a jury note properly, in violation of CPL 310.30, 
the Second Department explained: 

…[T]he court received a substantive jury note but 
did not set that note forth on the record and allow 
counsel a full opportunity to suggest an 
appropriate response. …[T]he court failed to fulfill 
its core responsibilities under CPL 310.30, 
thereby committing a mode of proceedings error 
that is exempt from the preservation 
requirements and requires reversal … . 
Accordingly, the judgment must be reversed, and 

a new trial ordered … . People v Howell, 2013 
NY Slip Op 03342, 2nd Dept, 5-8-13 

 
 

Arrest Based on Out of State Warrant Not 
Authorized 

 
In reversing the denial of suppression, reversing the 
conviction and dismissing the indictment, the Second 
Department explained that the arrest based on out of 
state warrant (for a violation of probation) was not 
authorized.  A local criminal court warrant was required: 

The detective had no authority to arrest the 
defendant based on his information that there 
was an out-of-state violation of probation warrant, 
as the detective did not obtain a warrant from a 
local criminal court pursuant to CPL 570.32. 
While CPL 570.34 provides that a police officer 
may also arrest a person in this State without a 
warrant "upon reasonable information that the 
accused stands charged in the courts of another 
state with a crime punishable by death or 
imprisonment for a term exceeding one year"…, 
a violation of probation is not a "crime" … . 
People v Miranda-Hernandez, 2013 NY Slip Op 
03346, 2nd Dept, 5-8-13 

 

 

SORA Applies to Out of State Sex Offense 
 

 
In affirming Supreme Court’s determination that petitioner 
(who pled nolo contendre to a sex offense in Florida and 
was registered as a sex offender in Florida) must register 
as a sex offender in New York (upon moving to New 
York), the Second Department wrote: 
 

SORA provides that any "sex offender" must 
comply with its provisions (see Correction Law § 
168-f). A "sex offender" is defined as "any person 
who is convicted" of a "sex offense" (Correction 
Law § 168-a[1], [2]). The definition of a "sex 
offense" with respect to an offense committed in 
another jurisdiction is "a conviction of [i] an 
offense in any other jurisdiction which includes all 
of the essential elements of any such crime" that 
constitutes a "sex offense" under SORA 
(Correction Law [*2]§ 168-a[2][d][i]). The statute 
also provides that a "sex offense" includes a 
"conviction of . . . [ii] a felony in any other 
jurisdiction for which the offender is required to 
register as a sex offender in the jurisdiction in 
which the conviction occurred" (Correction Law § 
168-a[2][d][ii]). Matter of Kasckarow v Board of 
Examiners of Sex Offenders of State of NY, 
2013 Slip Op 03485, 2nd Dept, 5-15-13 
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Existence of Brady Material Concerning Law Suit 
Against Interrogating Officer for Eliciting a False 

Confession Required Hearing on Motion to 
Vacate Judgment of Conviction 

 
The defendant claimed that his confession was 
involuntary because he was physically abused by the 
interrogating officer (O’Leary). After his conviction for 
depraved indifference murder the defendant brought a 
motion to vacate the conviction on the ground that the 
interrogating officer had been sued for allegedly 
extracting a false confession and the prosecution did not 
provide that “Brady” material to him.  In reversing the trial 
court’s denial of the motion to vacate and remitting the 
matter for a hearing, the Second Department wrote an 
exhaustive overview of the law concerning “Brady” 
material in New York.  Although rather long, the court’s 
explanation is provided here because of its clarity: 
 

A defendant is entitled, under the state and 
federal constitutions, "to discover favorable 
evidence in the People's possession material to 
guilt or punishment")…. Indeed, the law requires 
that Brady material be produced whether or not 
the defendant requests any such evidence …. To 
establish a Brady violation, the "evidence at issue 
must be favorable to the accused, either because 
it is exculpatory, or because it is impeaching; that 
evidence must have been suppressed by the 
State, either willfully or inadvertently; and 
prejudice must have ensued" because the 
evidence was material … . 

 
Here, the allegedly suppressed evidence clearly 
fell within the ambit of the prosecutor's Brady 
obligation because it constituted impeachment 
evidence…. Moreover, the People's failure to 
disclose the existence of the civil action may 
have denied the defendant the opportunity to 
conduct an investigation leading to additional 
exculpatory or impeaching evidence , for 
instance, providing a basis for the disclosure of 
police personnel records otherwise unavailable 
… . 

 
"In New York, where a defendant makes a 
specific request for a document, the materiality 
element is established provided there exists a 
reasonable possibility' that it would have changed 
the result of the proceedings" …."Absent a 
specific request by defendant for the document, 
materiality can only be demonstrated by a 
showing that there is a reasonable probability' 
that it would have changed the outcome of the 
proceedings" …. Here, the record does not 
demonstrate that the defendant made a specific 
request for the allegedly suppressed information. 
Nevertheless, we find that there was a 
"reasonable probability" that disclosure of the 
lawsuit would have changed the outcome of the 

defendant's trial. The primary evidence at trial 
establishing the defendant's identity as the 
murderer was his confession. The other evidence 
tying him to the crime was weak, consisting of 
testimony that he was seen with the victim 
shortly before she disappeared. Since the 
credibility of the detectives who obtained the 
defendant's confession was of central 
importance in the case, the nondisclosure was 
material … . 

 
Accordingly, a hearing is necessary to determine 
whether the District Attorney's office had 
sufficient knowledge of the suit against O'Leary 
so as to trigger its obligations under Brady. 
Evidence subject to disclosure under Brady 
includes evidence "known only to police 
investigators and not to the prosecutor"…, and, 
therefore, "the individual prosecutor has a duty to 
learn of any favorable evidence known to the 
others acting on the government's behalf in th[is] 
case, including the police" … ;This rule is based 
upon the principle that "[t]he government cannot 
with its right hand say it has nothing while its left 
hand holds what is of value" …. Here, the 
attorney's affirmation submitted in opposition to 
the defendant's motion, which was based only on 
a review of files, is insufficient to establish that no 
one to whom the obligation under Brady 
extended, other than perhaps O'Leary himself …, 
had knowledge of the civil action at any time 
during which the prosecution's Brady obligation 
was ongoing.   People v Garrett, 2013 NY Slip 
Op 03498, 2nd Dept, 5-15-13 

 
 
 

Gang Affiliation and Prior Drug Offenses 
Admissible Under Molineux in Murder 

Case/Motion to Suppress Statement Made When 
Questioning Continued After Defendant Stated 

He Did Not Want to Answer Any More Questions 
Should Have Been Granted 

 
 
The Third Department determined evidence of 
defendant’s gang affiliation and uncharged drug offenses 
were admissible in defendant’s murder trial under 
Molineux.  In addition, the Third Department determined 
defendant’s statements made after he said he didn’t want 
to answer any more questions should have been 
suppressed.  [The Third Department rejected the 
People’s argument that the suppression issue was 
decided in a prior prosecution and the doctrine of 
collateral estoppel should apply.] With respect to the 
Molineux and “right to remain silent” issues, the Court 
wrote: 
 

"Generally speaking, evidence of uncharged  
crimes or prior bad acts may be admitted where 



 

 26 

they fall within the recognized Molineux 
exceptions – motive, intent, absence of mistake, 
common plan or scheme and identity – or where 
such proof is inextricably interwoven with the 
charged crimes, provide[s] necessary 
background or complete[s] a witness's narrative" 
… .Here, defendant's drug-related activities and 
purported gang membership provided necessary 
background information, explained how [the other 
parties] and defendant knew one another (as well 
as why defendant's acquaintances went along 
with his plan to rob the weed spot[where the 
murder took place]) and, viewed in the context of 
the activities that occurred prior to the shooting, 
established both defendant's awareness of the 
weed spot and a motive for the shooting; thus, 
such "evidence was highly probative of several 
relevant and material issues at trial and 
genuinely interwoven with the facts surrounding 
the shooting" … . 

 
The case law makes clear that "[a] defendant's 
invocation of the right to remain silent must be 
scrupulously honored" … once the right is 
asserted in an "unequivocal and unqualified" 
fashion … Whether  a defendant's  request in this 
regard is "unequivocal is a mixed question of law 
and fact that must be determined with reference 
to  the  circumstances surrounding  the  
request[,] including the defendant's demeanor, 
manner of expression and the particular words 
found to have been used by the defendant" … .  
People v Johnson, 104081, 3rd Dept, 5-16-13 

 
 
Proper Procedure for Resentencing Under Drug Law 

Reform Act Explained 
 
The Third Department explained the proper procedure for 
resentencing under the Drug Law Reform Act as follows: 
 

The Drug Law Reform Act establishes a specific 
procedural course that was not followed here. 
Upon  finding a  defendant eligible for 
resentencing, the court must  issue a  written 
interlocutory order informing the defendant of the 
term of imprisonment  it intends to impose, 
setting forth findings of fact and the reasons 
underlying the proposed resentence, and 
advising the defendant  that, unless he or she 
withdraws  the application or appeals from the 
interlocutory order, the court will vacate the 
original sentence and impose the proposed 
resentence (see L 2004, ch 738, § 23).County  
Court's failure to proceed  in this manner 
deprived defendant of the opportunity to carefully 
consider his options, including the taking of an  
appeal  from  the interlocutory order.  People v 
Minor, 104880, 3rd Dept, 5-15-13 

 
 

 
Defendant’s Papers Deemed Insufficient to 

Trigger Need for Suppression Hearing 
 
The Third Department determined the defendant’s motion 
papers did not demonstrate the need for a suppression 
hearing: 
 

Because defendant failed to allege sufficient 
facts to justify a hearing, County Court did not err 
in summarily denying defendant's motion for a 
Mapp hearing…. Motion papers seeking 
suppression of evidence "must state the ground 
or grounds of the motion and must contain sworn 
allegations of fact . . . supporting such grounds" 
(CPL 710.60 [1]).A hearing is not automatic; a 
court may summarily deny the motion if the 
papers do not allege a legal basis for 
suppression  or if the factual allegations do not 
as a matter of law support any alleged ground 
(see CPL 710.60 [3];…) "[F]actual sufficiency 
should be determined with reference to the face 
of the pleadings, the context of the motion and 
[the] defendant's access to information"….  Here, 
defendant made his motion after he was supplied 
with the search warrant application, supporting 
documents and return, as well as discovery. He 
had resolved the other criminal charges that 
precipitated the warrant application, providing 
him with information related to the situation 
surrounding the application. In these 
circumstances, defendant's bare allegation of a 
lack of probable cause, without any factual 
support, was insufficient to require a hearing …   
Accordingly, the court properly determined that a 
hearing was not necessary to decide the motion. 
People v Vanness, 103553B, 3rd Dept, 5-16-13 
 

 
Sentence for Possession of Marijuana Deemed 

Unduly Harsh 
 

The Fourth Department determined the sentence of a 
determinate term of incarceration for 2 ½ years for 
criminal possession of marijuana in the second degree 
was unduly harsh and severe.  The sentence was 
reduced to 1 ½ years.  People v Hirsh, KA 12-00043, 4th 
Dept, 5-17-13 
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Court’s Quashing of Defense Subpoena 
Deprived Defendant of Right to Present a 

Defense 
 

The Second Department determined the trial court 
‘squashing of an subpoena served upon a defense 
witness deprived defendant of his constitutional right to 
present a defense and required a new trial. People v 
Eastment, 2013 NY Slip Op 03687, 2nd Dept, 5-22-13 

 

 

Trial Judge Can Rescind Mistrial 
Declaration/Retrial Okay Where Defendant 

Consents to Mistrial 
 

The Second Department determined that a trial judge can 
rescind a mistrial declaration and noted that a mistrial 
granted with the consent of the defendant does not bar 
retrial: 

When a mistrial is declared in a criminal case 
without the consent, or over the objection, of the 
defendant, the prohibition against double 
jeopardy contained in the Fifth Amendment to the 
United States Constitution and in section 6 of 
article I of the New York Constitution precludes a 
retrial for the same offense unless " there is a 
manifest necessity for [the mistrial], or the ends 
of public justice would otherwise be defeated'"…. 
Conversely, when a defendant requests or 
consents to a mistrial, double jeopardy typically 
does not bar a retrial ….  

The mere declaration of a mistrial does not 
terminate a criminal trial and thereby divest the 
trial court of the authority to rescind the 
declaration…. Accordingly, the Supreme Court 
erred in determining that the District Court did not 
retain the discretion to rescind its previous 
declaration of a mistrial prior to the discharge of 
the jury. Moreover, the District Court's initial 
declaration of a mistrial, made without the 
petitioner's consent, was rescinded and, 
thereafter, a mistrial was declared upon the 
petitioner's consent. Accordingly, the Supreme 
Court erred in granting the petition to the extent 
that it did, and in barring a retrial of the petitioner 
on the ground of double jeopardy. Matter of 
Gorman v Rice, 2013 NY Slip Op 03673, 2nd 
Dept, 5-22-13 
 

 

 

 
 

 

Conviction for Possession With Intent to Sell 
Against Weight of Evidence 

 

In finding defendant’s conviction for possession with 
intent to sell was against the weight of the evidence, the 
Second Department (with a dissent) wrote: 

…[T]he amount of cocaine recovered from the 
defendant was relatively small and not 
inconsistent with personal use. Indeed, 
convictions for criminal possession of a 
controlled substance involving intent to sell 
generally stem from situations where a 
significantly greater quantity of drugs is 
recovered from the defendant's person…. Even 
more important, the defendant was found to be in 
possession of no drug paraphernalia or 
weapons, and he had only $20 in cash … 
.Although there was testimony that street drug 
sales often involve bags of drugs costing $20 
each, the mere fact that the defendant was in 
possession of a single $20 bill cannot be 
considered indicative of an intent to sell.  People 
v McFadden, 2013 NY Slip Op 03690, 2nd Dept, 
5-22-12 

 

 

Defense Counsel Deemed Ineffective/Failed to 
Examine Evidence 

 
The First Department determined defense counsel was 
ineffective (requiring a new trial) because he emphasized 
the difference between the Ziploc bags (containing 
drugs) the defendant was alleged to have sold to an 
undercover officer and the bags which were in 
defendant’s possession upon his arrest without ever 
comparing them.  When the jury asked to see the bags 
which were in defendant’s possession, defense counsel 
was forced to acknowledge that they matched those 
purchased by the undercover officer: 

In focusing on the Ziploc bags, counsel 
eviscerated his entire strategy. No longer could 
the jury believe that no physical evidence tied 
defendant to the charges; to the contrary, 
counsel pointed them in the direction of strong 
physical evidence. Further, the jury could not be 
expected to acquit defendant on the theory that 
the People's case lacked credibility when his own 
counsel demonstrated a lack of believability on a 
critical issue at trial. In addition, defendant's own 
credibility was directly undermined by counsel's 
failure to conduct due diligence, since he testified 
about a discrepancy between the drugs 
purchased by the undercover and those 
recovered  from him by the police. There was no 
sound strategy underlying counsel's decision to 
focus the jury on the evidence bags. By his own 
admission, it was a mistake, and he would not 
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have highlighted the Ziploc bags had he known 
their actual contents. This self-sabotage of 
counsel's defense strategy, albeit inadvertent, 
was inherently unreasonable and prejudiced 
defendant's right to a fair trial under New York 
law… .  People v Barnes, 2013 NY Slip Op 
03757, 2nd Dept, 5-23-13 

 

 

Expert Evidence About a “Date Rape” Drug Not 
Implicated in the Trial Did Not Require 

Reversal/Jury Deemed to Have Considered Only 
Evidence Supported by the Record 

 
In a full-fledged opinion by Justice Saxe, the First 
Department upheld the conviction for rape and for 
facilitating a sex offense with a controlled substance.  
The controlled substance referenced in the indictment 
and the subject of proof at trial was ecstasy.  However, 
expert evidence of the effects of another drug, GBH, was 
allowed in at trial. The First Department determined the 
unsupported testimony about GBH did not require 
reversal because it could be assumed the jury relied 
upon the allegations supported by the evidence: 

…[T]he reference in the experts' testimony to 
GHB and its symptoms, and the People's 
reference to that evidence in support of their 
summation, did not impermissibly present the 
jury with a new, legally inadequate theory…. 
Rather, at worst, the suggestion that the 
complainant may have also been drugged with 
GHB was merely a "factually unsupported theory" 
…. "[W]here jurors are given a choice between a 
factually supported and factually unsupported 
theory, it is assumed they have chosen the one 
with factual support" …. Here, we can assume 
that in determining whether the complainant was 
"rendered temporarily incapable of appraising or 
controlling [her] conduct owing to the influence of 
a narcotic or intoxicating substance administered 
to [her] without [her] consent," the jurors relied on 
those of the People's assertions that were 
supported by the evidence. People v Blackwood, 
2013 NY Slip Op 03764, 2nd Dept, 5-23-13 

 

 

Transfer to Another County for Probation Did 
Not Divest Sentencing Court of Jurisdiction Over 

Defendant’s Violation of His Intermittent 
Sentence 

 

In this case Columbia County Court sentenced defendant 
to intermittent imprisonment in the Columbia County jail 
and five years probation in Greene County where 
defendant resided.  After defendant failed to report to 

Columbia County Jail, County Court revoked the 
intermittent sentence and sentenced defendant to four 
months. Defendant contended Columbia County Court 
had relinquished jurisdiction by transferring the probation 
term to Greene County.  The Third Department 
disagreed: 

Defendant's reliance on CPL 410.80 – which 
provides for transfer of probation supervision by 
the sentencing court to the Probation Department 
in the jurisdiction (county) where  the defendant  
resides at sentencing –  is misplaced … . 
Defendant was not charged  with violating 
probation but, rather, was  alleged to have 
violated his intermittent sentence of 
imprisonment.  The transfer in CPL  410.80 (2) of 
"all powers  and  duties" of the sentencing court 
over supervision of probationers to the receiving 
court does not, as defendant argues, divest the 
sentencing court of its express jurisdiction to 
modify  or revoke a sentence of intermittent 
imprisonment pursuant to Penal Law § 85.05 (1) 
(b) … .  People v Dick, 104424, 3rd Dept, 5-23-
13 

 
 

Matter Remitted/County Court Did Not Follow 
Procedure Mandated by Drug Law Reform Act 

 
In remitting the matter, the Third Department explained 
County Court failed to follow the procedure mandated by 
the Drug Law Reform Act: 

The record contains no written order denying 
defendant's application for resentencing and 
setting forth County  Court's "findings of fact and 
the reasons for such order" as is required under 
the Drug Law Reform Act (L 2004, ch 738, § 23). 

Absent the necessary written order, we are 
without jurisdiction to consider defendant's 
appeal … .  People v Allen, 104967, 3rd Dept, 5-
23-13 
 

Includable/Excludable Time Under Speedy Trial 
Statute Explained 

The Third Department explained the principles and proof 
requirements with respect to excludable time under the 
speedy trial statute, including a detailed analysis of all 
the relevant types of excludable/includable time raised by 
the facts of the case: 

Where, as here, a defendant is charged with a 
misdemeanor punishable by a sentence of more 
than three months of incarceration, the People are 
required to be ready for trial within 90 days of the 
commencement of the criminal action (see CPL 
30.30 [1] [b];…).   "Whether  the People  complied  
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with this obligation is 'determined by computing 
the time elapsed between the filing of the first 
accusatory instrument and the People's 
declaration of readiness, subtracting any  periods 
of delay that are excludable under  the terms  of 
the statute and  then  adding  to the result any 
postreadiness periods of delay that are actually 
attributable to the People  and  are ineligible for an  
exclusion'"… .  People v Sydlar, 103777, 3rd 
Dept, 5-30-13 
 
 

 
Indictment Count Did Not State an 

Offense/Jurisdictional Defect Can Not Be Cured 
by Amendment 

 
The Third Department determined one count of an 
indictment was jurisdictionally defective and the People’s 
attempt to cure the defect by amendment was prohibited 
by CPL 200.70, which does not allow amendment to fix 
the failure to state or charge an offense: 
 

Here, count 3 of the indictment charged 
defendant with conspiracy in the second degree, 
a crime which requires an "intent that conduct 
constituting a class A  felony be  performed" 
(Penal Law § 105.15). While count 3 references 
the relevant statutory section for conspiracy in 
the second degree and expressly states that 
defendant acted "with intent that conduct 
constituting a class A felony be performed," it 
does not include any statutory reference to the 
class A  felony listed in count 1 of the indictment. 
* * * 

 
While it is true that "[t]he incorporation [in an 
indictment] by  specific reference to the statute 
[defining the crime charged] operates without 
more to constitute allegations of all the elements 
of the crime required by explicit provision of the 
statute itself or by judicial gloss overlaid thereon" 
…, such reference may be negated, as it was 
here, by the inclusion of conduct that does not 
constitute the crime charged ….  People v 
Boula, 104053, 3rd Dept, 5-30-13 
 

 
 

Defense Counsel’s Assessment of the Merits of 
Defendant’s Pro Se Motion Rendered Her Position 

Adverse to Defendant’s 
 

The defendant made a pro se motion to withdraw his plea 
of guilty.  In response to the sentencing court’s question, 
the defendant’s attorney told the court that she saw no 
legal basis for the motion. The Third Department 
determined defense counsel acted appropriately in not 
supporting the pro se motion, but the sentencing court 
should not have questioned defense counsel about the 

merits of the motion and should have assigned new 
counsel to the defendant once it was clear counsel’s 
position was adverse to defendant’s: 

 
Under  established principles, defense counsel 
has no  duty to support a pro se motion that he or 
she has determined to be without merit, and 
failing to support such a motion "does not 
constitute a position adverse to the client" ….   
Here, after properly informing County Court that 
she would not be making the motion on behalf of 
defendant, defense counsel responded to the 
court's substantive inquiry that she found no  
"legal basis" for his motion. Indeed, in denying 
defendant's request for new counsel or for more 
time to make the motion, the court reiterated that 
defense counsel "in her knowledge and  
understanding of this case [stated] that there's no 
legal basis to withdraw your plea of guilty."  
"[O]nce counsel took a position adverse to . . . 
defendant, the court should not have proceeded  
to determine the motion  without first assigning. . 
. defendant new counsel" … . People v McCray, 
104161, 3rd Dept, 5-30-13 
 

 
 

Relationship Between Defendant’s Act and Fatal 
Car Accident Too Attenuated to Support 

Criminally Negligent Homicide 
 
The Third Department determined that the relationship 
between the defendant’s act and a fatal car accident was 
too attenuated to support a conviction for criminally 
negligent homicide.  The defendant, a passenger, jerked 
the steering wheel, apparently in an attempt to intimidate 
or strike a car that was along side of the car defendant 
was in.  The car defendant was in struck a guard rail and 
caused the blockage of one lane of traffic.  The one car 
accident caused traffic to back up.  30 minutes later the 
fatal accident occurred.  The Third Department wrote: 
 

“[A]n act 'qualifies as a sufficiently direct cause 
when the ultimate harm should have been 
reasonably foreseen'"… .   A connection between 
the conduct and the death that is obscure or 
"merely probable" will not suffice ….  On the 
other hand, we note that the mere lapse of time 
will not  necessarily serve to break the chain of 
causation … .  Nor  does  a  defendant's conduct  
need  to be  the  sole cause  of death  in order  
for criminal responsibility to attach ….  * * * 

 
Here, the People failed to present evidence 
directly linking defendant's act to the victims' 
deaths …. Although the accident reconstructionist 
called as a witness by the People provided an 
opinion as to the sequence of the five-car collision, 
he could not estimate the speed of the vehicles 
involved, he did not attempt to reconstruct the 
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initial accident and he offered no opinion to 
support the conclusion that the third and fatal 
accident was  a foreseeable result of the initial 
accident … .  People v Ballenger, 104664, 3rd 
Dept, 5-30-13 
 

 
 

Challenge to Superior Court Information Does 
Not Survive Guilty Plea 

 
The Third Department noted that a challenge to the 
factual sufficiency of a superior court information must be 
preserved by objection and does not survive a guilty plea 
(after indictment).  People v Martinez, 104837, 3rd Dept, 
5-3-13 
 
 

 
No Determinate Sentences for Youthful 

Offenders 
 
In a full-fledged opinion by Justice Stein, the Third 
Department concluded that the sentencing guidelines for 
youthful offenders do not allow the imposition of a 
determinate sentence: 

 
Penal Law  §  60.02 (2) provides, as relevant 
here, that a sentencing court must  impose  upon  
a youthful offender "a sentence authorized to be 
imposed upon a person convicted of a class E 
felony" (emphasis added).   In turn, the 
permissible prison sentence for a person 
convicted of an undesignated class E felony is an 
indeterminate sentence with a minimum of one 
year and a maximum of four years (see Penal 
Law §  70.00  [2] [e]).  * * * 
 
When Penal Law § 60.02 (2) is read in 
conjunction with CPL 720.20 (1) (a), it is clear 
that the authorized sentence for a youthful 
offender adjudication substituted for any  felony 
conviction is an indeterminate term that does not 
exceed a maximum of four years, "regardless  of  
the  classification of  the  felony  committed"… .  
People v Jorge D, 104930, 3rd Dept, 5-30-13 
 

 
 

“Exigent Circumstances” Exception to Search 
Warrant Requirement Applied 

  
In finding the “exigent circumstances” exception to the 
search warrant requirement for entry into a private 
residence applied to the facts, the Third Department 
explained the criteria as follows: 
 

The Court of Appeals has outlined three 
elements to determine whether exigent 
circumstances exist to justify entry without a 

warrant: "(1) The police must have reasonable 
grounds to believe that there is an emergency at 
hand  and an immediate  need  for their 
assistance for the protection of life or property. 
(2) The search must not be primarily motivated 
by intent to arrest and seize evidence. (3) There 
must be some reasonable basis, approximating 
probable cause, to associate the emergency with 
the area or place to be searched" … .  The 
United States Supreme Court has since 
eliminated the intent element for 4th Amendment 
purposes … .  People v Musto, 105008, 3rd 
Dept, 5-30-13 

 
 

Grabbing and Spinning a Person Does Not 
Constitute Unlawful Imprisonment 

The Second Department determined that grabbing a 
woman by the waist, spinning her around and releasing 
her did not amount to unlawful imprisonment: 

…[T]he evidence was legally insufficient to 
establish, beyond a reasonable doubt, that the 
appellant committed acts which, if committed by 
an adult, would have constituted the crime of 
unlawful imprisonment in the second degree (see 
Penal Law § 135.05). At the fact-finding hearing, 
the complaining witness testified that the 
appellant grabbed her by the waist and spun her 
around, and that, when she ordered him to 
release her, he immediately complied. This 
evidence was legally insufficient to establish, 
beyond a reasonable doubt, that the appellant 
"restrict[ed] a person's movements intentionally 
and unlawfully in such manner as to interfere 
substantially with [her] liberty by moving [her] 
from one place to another, or by confining [her] 
either in the place where the restriction 
commence[d] or in a place to which [s]he ha[d] 
been moved, without consent and with 
knowledge that the restriction [was] unlawful" 
(Penal Law § 135.00; see Penal Law § 
135.05…).  Matter of Terry JP, 2013 NY Slip 
Op 03844, 2nd Dept, 5-29-13 
 

 

Insufficient Evidence of Depraved Indifference 
Assault and Assault on a Police Officer 

 
The Second Department determined there was 
insufficient evidence to support defendant’s convictions 
for depraved indifference assault and assault on a police 
officer.  The facts did not demonstrate defendant acted 
with depraved indifference, nor was the injured police 
officer engaged in a “lawful duty” when he stopped 
defendant’s car in the absence of reasonable suspicion 
of criminal activity: 
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Under these facts, where the defendant was 
attempting to get away from the officers' unlawful 
questioning, where the injuries were caused not by 
the direct crash, but when the police car pivoted 
after being hit, and where it all happened in an 
instant, "the evidence did not establish the degree 
of depravity and indifference to human life required 
for depraved indifference [assault]" ….  * * * 

A person commits the crime of assault on a police 
officer when, "with intent to prevent a . . . police 
officer . . . from performing a lawful duty, he [or she] 
causes serious physical injury to" the officer (Penal 
Law § 120.08). "To sustain a conviction of assault in 
the second [or first] degree under Penal Law § 
120.05(3), the People must establish that the 
injured police officer was engaged in a lawful duty at 
the time of the assault by the defendant" … .Here, 
the police conduct in pulling in front of the 
defendant's parked vehicle so as to block his ability 
to pull out of the parking space "constituted a stop, 
which required reasonable suspicion that the 
defendant [was] either involved in criminal activity or 
posed some danger to the police"…. However, 
Sergeant Pagnotta's testimony was clear that, at no 
time prior to the positioning of the police car so as to 
block the defendant's vehicle, nor during the 
ensuing encounter after Sergeant Pagnotta got out 
of the police car and approached the window of the 
defendant's vehicle, was the defendant observed to 
be engaged in any criminal activity, or in any activity 
that would have aroused reasonable suspicion.  
People v Hurdle, 2013 NY Slip Op 03849, 2nd 
Dept, 5-29-13 

 

No Reasonable Suspicion of Criminal Activity---
Frisk of Defendant Improper 

 
Applying a “DeBour” analysis, the Second Department 
determined the police did not have the right to frisk the 
defendant.  The police approached the defendant 
because he was holding two or three cigarettes and the 
police thought he may be selling loose cigarettes.  The 
police noticed evidence of gang membership and 
defendant acknowledged being a member. The police 
asked defendant if he had a weapon and defendant did 
not answer.  At that point, based on seeing a bulge in 
defendant’s pocket, the defendant was frisked and 
searched. The Court wrote: 

The level one request for information may include " 
basic, nonthreatening questions regarding, for 
instance, identity, address or destination'" …. 
However, " [o]nce the officer asks more pointed 
questions that would lead the person approached 
reasonably to believe that he or she is suspected of 
some wrongdoing . . . the officer is no longer merely 
seeking information'" … and the encounter has 
become a level-two common-law inquiry, which 
must be supported by " "a founded suspicion that 

criminal activity is afoot"'" …"[A] police officer who 
asks a private citizen if he or she is in possession of 
a weapon must have founded suspicion that 
criminality is afoot" ….  
"[T]o elevate the right of inquiry to the right to 
forcibly stop and detain, the police must obtain 
additional information or make additional 
observations of suspicious conduct sufficient to 
provide reasonable suspicion of criminal behavior" 
…. " [I]nnocuous behavior alone will not generate a 
founded or reasonable suspicion that a crime is at 
hand'" …. Thus, "in order to justify a frisk of a 
suspect's outer clothing, a police officer must have 
"knowledge of some fact or circumstance that 
supports a reasonable suspicion that the suspect is 
armed or poses a threat to safety"'"….  
Even assuming that the police were justified in 
conducting a level-two common-law inquiry, they 
lacked the reasonable suspicion necessary to 
support a level-three encounter consisting of a pat-
down or "stop-and-frisk" search… .  People v 
Kennebrew, 2013 NY Slip Op 03854, 2nd Dept, 5-
29-13 

 

 

10-Year Period for Predicate Felony Tolled by 
Incarceration 

 

The Second Department noted that incarceration tolls the 
10-year period for consideration of a predicate felony: 

Although the period of time between the defendant's 
1999 conviction and the commission of the felonies 
for which he stands convicted in this case was more 
than 10 years, the 1999 conviction constituted a 
predicate felony for purposes of second felony 
offender sentencing, since the 10-year statutory 
period was tolled while the defendant was 
incarcerated from May 5, 2000, to February 22, 
2007 (see Penal Law §§ 70.06[1][b][iv], [v]; 
70.70[3][b][i]). People v McCray, 2013 NY Slip Op 
03851, 2nd Dept, 5-29-13 

 

 

Failure to Get Court’s Permission to Represent 
to a Grand Jury Required Dismissal of 

Indictment 
 

The First Department determined that the prosecutor’s 
failure to get court permission to represent a case to a 
grand jury need not be preserved by objection and 
required dismissal of the indictment: 

The failure to obtain court authorization to re-
present the charges to a second grand jury 
implicates the power to prosecute…; thus, 
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defendant was not required to alert the court to 
the authorization requirement of CPL 190.75(3), 
or otherwise object, in order to preserve the issue 
for appellate review. Where, as here, the 
prosecutor presented charges and the grand jury 
failed to vote to either dismiss them or indict the 
defendant, a situation arose "in which the court, 
and not the prosecutor, should have decided 
whether re-presentation to a second grand jury 
was appropriate"…. In the absence of court 
authorization, dismissal of the indictment is 
required …. People v Miller, 2013 NY Slip Op 
03928, 1st Dept, 5-30-13 

 
 

SORA Amendments Did Not Render Statute 
Punitive---Ex Post Facto Clause Not Applicable 

 
In a full-fledged opinion by Justice Andrias, the First 
Department determined the amendments to the Sex 
Offender Registration Act (SORA) did not render the 
statute punitive and thereby violate the Ex Post Facto 
Clause or violate the Double Jeopardy prohibition with 
respect to the defendant: 

It may be true that subjecting sex offenders to 
lifetime registration and notification requirements, 
with their attendant obligations and restrictions, 
increases the difficulties and embarrassment a 
sex offender may endure, even where he has led 
a law-abiding life since his conviction. However, 
in assessing the constitutionality of a statute, this 
Court does not review the merits or wisdom of 
the Legislature's decisions on matters of public 
policy …, and the fact that the restrictions are 
difficult and cumbersome is not enough to make 
them unconstitutional. Although "one can argue 
that such laws are too extreme or represent an 
over-reaction to the fear of sexual abuse of 
children, . . . they do not violate the ex post facto 
clause . . . . People v Parilla, 2013 NY Slip Op 
03931, 1st Dept, 5-30-13 

 
 

Court Did Not Abuse Discretion In Not 
Sentencing Pursuant to Jenna’s Law Even 

Though Defendant Qualified 
 

The Second Department, over a dissent by Justice 
Balkin, affirmed a determinate sentence of five years in 
prison.  The sentencing court chose not to apply Penal 
Law 60.12 (Jenna’s Law) which allows indeterminate 
terms of imprisonment for first-time violent felons if the 
victim’s domestic violence was a factor in the commission 
of the crime (criteria met by the defendant).  The 
sentencing court noted that the defendant would probably 
never commit another crime, but imposed the sentence 

as a deterrent to others:   

While the court accurately noted that the 
sentence would have limited deterrent and 
rehabilitative impact on this particular defendant, 
the court's aim in imposing the sentence was, in 
large part, to deter others from engaging in 
similar misconduct. Indeed, the court stated at 
sentencing that "[s]ociety certainly must be 
concerned with self-help, violent behavior that is 
not sanctioned by law." Since the court viewed 
general deterrence as an overriding sentencing 
principle, we cannot say that the emphasis was 
erroneous or that the interest of justice calls for a 
reduction in the defendant's sentence …. People 
v Sheehan, 2013 NY Slip Op 03859, 2nd Dept, 
5-29-13 

 

 

Failure to Raise Denial of Constitutional Right to 
Present a Complete Defense Precluded Appeal 

 

The Second Department noted that the defendant’s 
failure to raise the denial of his constitutional right to 
present a complete defense and confront witnesses (re: 
cross-examination of victim about an alleged motive to 
fabricate) at trial rendered the issue unpreserved for 
appellate review.  People v Simmons, 2013 NY Slip Op 
03861, 2nd Dept, 5-29-13 

 

 

 

Failure to Prove Defendant Did Not Have a Good 
Faith Belief He Had a Claim of Right to Property 

Precluded Larceny Conviction 

The Fourth Department determined there was insufficient 
evidence to support a grand larceny charge based upon 
the defendant’s taking a jeep from his girlfriend’s 
residence.  Prior to defendant’s taking the jeep, his 
girlfriend had agreed to transfer it to him---an offer she 
subsequently told defendant was “off:” The Fourth 
Department held the People had not proven the 
defendant did not have a good faith belief that he had a 
claim of right to the jeep: 

It is well established that “a good faith claim of 
right is properly a defense—not an affirmative 
defense—and thus, ‘the people have the burden 
of disproving such defense beyond a reasonable 
doubt’ ” … .A defendant is not required to 
“establish that he previously owned or possessed 
the property at issue in order to assert the claim of 
right defense” …. The test is whether a defendant 
had a “subjective[,] good faith” belief that he or 
she had a claim of right to the relevant property, 
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not whether defendant’s belief was reasonable … 
. Based on the testimony of defendant’s former 
girlfriend, which is the only evidence that relates to 
the claim of right issue, we conclude that it was 
unreasonable for the jury to conclude that the 
People established beyond a reasonable doubt 
that defendant did not have a subjective, good 
faith basis for believing that the Jeep was his, and 
thus the verdict with respect to the grand larceny 
in the fourth degree count is against the weight of 
the evidence ….  People v Rios, 223, 4th Dept, 6-
7-13 

 

Conviction Reversed Because Uncharged 
Theory Considered by Jury 

The Fourth Department reversed defendant’s conviction 
for criminal impersonation because the jury was allowed 
to consider a theory of prosecution that was not charged: 

…[T]he court’s jury instructions with respect to 
the crime of criminal impersonation in the first 
degree permitted the jury to convict him upon a 
theory not charged in the indictment, and thus 
violated his right to be tried for only those crimes 
charged in the indictment, as limited by the bill of 
particulars …. …[W]e address defendant’s 
contention despite his failure to preserve it for our 
review … . The fifth count of the indictment 
alleged that defendant committed the crime of 
criminal impersonation when he pretended to be 
a police officer and, “in the course of such 
pretense, committed or attempted to commit the 
felony of [r]ape in the first degree.”  

The court’s instructions, however, permitted the 
jury to convict defendant upon finding that he 
committed any felony in the course of pretending 
to be a police officer, thus allowing the jury to 
convict defendant upon a theory not charged in 
the indictment.  People v Williams, 340, 4th 
Dept, 6-7-13 

 
 
People Did Not Meet Burden of Going Forward at 

Suppression Hearing 
 
The Fourth Department determined the People did not 
meet their “burden of going forward” at the suppression 
hearing and suppressed the evidence seized from the 
defendant.  After an anonymous call describing a person 
who looked nothing at all like the defendant, the police 
approached, detained and searched the defendant: 

 
The officer who approached defendant testified 
at the suppression hearing that he asked 

defendant to step away from a group of 
individuals with whom defendant was socializing.  
The officer escorted defendant to the curb while 
physically holding defendant’s waistband, and he 
instructed defendant to face the street and to 
place his hands on the roof of a civilian vehicle.  
The officer testified that at that time defendant 
was not free to leave.  Having detained 
defendant in that manner, the officer then 
explained to defendant the reason for the police 
presence.  The officer asked defendant if he had 
any contraband and if defendant would consent 
to a search of his person.  Defendant consented 
to the search, during which the police obtained 
the physical evidence sought to be suppressed.  
In light of the fact that defendant was illegally 
detained, i.e., without a reasonable suspicion 
that he was committing or had committed a crime 
(see CPL 140.50 [1]), his consent to the search 
immediately thereafter cannot be considered 
voluntary …. 
 
Although “ ‘a defendant who challenges the 
legality of a search and seizure has the burden of 
proving illegality, the People are nevertheless put 
to the burden of going forward to show the 
legality of the police conduct in the first instance’ 
” ….  We agree with defendant that the People 
failed to meet that burden.  People v Noah, 414, 
4th Dept, 6-7-13 

 
 

 
Parole Violation Did Not Preclude Application 
for Resentencing Under the Drug Law Reform 

Act 
 
The Fourth Department determined County Court erred 
when it denied defendant’s application for resentencing 
under the Drug Law Reform Act on the ground defendant 
was a reincarcerated parole violator.  Nor did it matter 
that defendant was released from parole supervision 
after he made the application.  People v Saffold, 666, 
4th Dept, 6-7-13 

 
 
Initial Detention at Gun-Point Was Not an Illegal 

Arrest 
 

The Third Department determined that the initial 
detention of the defendant by the police, with guns 
drawn, did not amount to an illegal arrest: 

Given the extremely short period of time between 
the report of the armed robbery and the arrival of 
the officers on the scene, defendant's presence 
alongside the residence and the absence of any 
other individual in the vicinity, the officers were 
justified in forcibly detaining defendant in order to 
quickly confirm or dispel their reasonable 
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suspicion of defendant's possible involvement in 
the armed robbery… . Furthermore, defendant 
was informed that he was being detained, was 
not questioned during that period of time and was 
held at the crime scene in order to effectuate 
showups by the victims of the robbery… .  
People v Stroman, 103148B, 3rd Dept, 6-6-13 

 
 

Duplicitous Counts Dismissed Because Jury 
Could Not Connect Evidence with Specific 

Counts 
 

The Third Department determined several counts of 
reckless endangerment were duplicitous because there 
was no way for the jury to match each count with specific 
conduct by the defendant: 
 

Here, County Court found that the original 
indictment, which included seven counts of 
reckless endangerment, did not provide sufficient 
information to  enable  defendant  to  distinguish 
each count. Rather than identify each count 
temporally or by physical evidence, the People 
sought to remedy the defect by providing the 
name of an intended victim for each count. 
However, reckless endangerment is a conduct-
specific, rather than a victim-specific, crime….  
Thus, despite the amendment, the conduct 
underlying each count of the indictment remained 
unclear, as none of the seven shots fired hit 
any of the individuals named in the indictment.  
As a result, there is simply no way to match each 
count of the indictment with the specific 
underlying conduct of defendant that would 
insure that the jury had reached a unanimous 
verdict with regard to each count and,  therefore, 
the  reckless endangerment  counts  must  be 
dismissed as duplicitous… .  People v Estella, 
103574, 3rd Dept, 6-6-13 

 
 

Waiver of Appeal Not Sufficient 
 
The Third Department determined defendant’s waiver of 
his right to appeal, which included a written waiver, was 
not sufficient because it was not clear he understood the 
waiver was separate and distinct from the rights given up 
by the guilty plea.  The defendant was 21 years old, had 
no prior criminal history and had some mental health 
problems.  The Third Department wrote: 
 

…[T]he court did not ensure that "defendant ha[d] 
'a full appreciation of the consequences' of such 
waiver"…, which requires record proof that the 
defendant "comprehend[s] that an  appeal waiver 
'is separate and  distinct from  those rights 
automatically forfeited upon  a plea of guilty'"….  
This was  especially important considering 

defendant's age, mental health history and lack 
of prior criminal history; defendant was 19 years 
old at the time of the crime and 21 at the time of 
sentencing, had  been diagnosed and  had  
ongoing problems with attention deficit 
hyperactivity disorder, past history of suicidal 
ideation, bipolar disorder, a possible learning 
disorder and  a significant history of acting out on  
impulse.  The written waiver also failed to explain 
the separate and distinct nature of the right being 
waived.  As it is not evident on the face of the 
record that defendant was  aware  of this 
separate and  distinct nature, we cannot be sure 
that his waiver of the right to appeal was 
knowingly and intelligently made… .  People v 
Bouton, 103593B, 3rd Dept, 6-6-13 
 

 
 

SORA Determination without Board 
Recommendation Okay When Defendant 

Released Same Day as He Was Sentenced 
 
The Third Department determined the SORA court could 
make a SORA level assessment without a 
recommendation from the Board of Examiners of Sex 
Offenders.  The facts of the case did not fall into any of 
the categories listed in the SORA statute which allows an 
assessment without a Board recommendation when the 
defendant is not incarcerated and requires a Board 
assessment before discharge when the defendant is 
incarcerated.  Here the defendant was released from 
incarceration on the day he was convicted. In holding the 
SORA properly made the assessment in the absence of 
a Board recommendation, the Third Department wrote: 
 

Although SORA charges the Board with 
responsibility for making a risk level 
recommendation relative to incarcerated 
offenders, the ultimate responsibility for the risk 
level determination  is vested  in the  sentencing  
court, which  "'in the exercise of its discretion, 
may depart from [the Board's] recommendation 
and determine the sex offender's risk level based 
upon  the facts and circumstances that appear in 
the record'"…. In our view, this judicial obligation 
necessarily includes the authority to determine 
the appropriate procedure for a  risk level 
determination where,  as  here, the 
circumstances are not fully addressed by the 
SORA statutory scheme. This conclusion is 
supported by the statutory provisions addressing 
failures by  the  Board  to complete its statutory 
obligation; where the Board fails to issue a timely 
recommendation, SORA  provides that the court 
must nonetheless make  a risk level 
determination and, if it cannot do  so before the 
offender is discharged, must "expeditiously 
complete the hearing  and  issue its 
determination"  after his or  her  release 
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(Correction Law § 168-l [8]). In effect, that is the 
procedure that County Court followed here.  
People v Grimm, 104233, 3rd Dept, 6-6-13 
 
 

 
Defendant Who Pled to All Charges Without a 
Plea Bargain Could Not Be Required to Waive 

Appeal 
 
The Third Department noted that the defendant should 
not have been required to waive his right to appeal where 
he pled to all the charges and there was no plea bargain: 
 

Having exercised his statutory  right to  plead  
guilty to  all of  the charges levied against him in 
the indictment and inasmuch as "no promise, 
plea agreement, reduced charge, or any other 
bargain or consideration" was given in exchange 
for that plea, defendant was improperly required 
to waive his right to appeal … .  People v 
Crump, 104433, 3rd Dept, 6-6-13 
 
 

 
Confidential Informant Provided Reasonable 

Suspicion for a Vehicle Stop/Information Vehicle 
Occupants Were Armed Justified Stop with 

Guns Drawn 
 
The Third Department determined that information from a 
confidential informant provided reasonable suspicion 
sufficient to justify an investigatory vehicle stop and noted 
that a vehicle stop with guns drawn did not ripen into an 
arrest where the police had reliable information the 
occupants of the vehicle were armed: 

 
We reject defendant's contention that removing 
him from the vehicle at gunpoint constituted an 
arrest without probable cause. An investigatory 
stop will not ripen into an arrest based upon the 
use of weapons by the police when they have 
reason to believe that the suspects are armed 
and dangerous, and here the police had been 
advised that defendant and the other individual 
were armed … .  People v Coffey, 104496, 3rd 
Dept, 6-6-13 

 
 

 
Questioning at Home Did Not Trigger Need for 

Miranda Warnings 
 
The Third Department determined the questioning of 
defendant by police at defendant’s home did not 
constitute custodial interrogation requiring Miranda 
warnings: 
 

At  the  Huntley  hearing, the  two  officers 
testified that they  informed  defendant  of  the  

reason  for  their  visit, were invited into his 
home, sat around a dining room table and 
engaged in small talk about  various topics. 
Defendant was not restrained, he was 
cooperative and the conversation was cordial, 
including when discussing the victim's 
allegations. The questions regarding the victim 
were investigatory and not accusatory in tone. 
After about 30 minutes to an hour and 
defendant's acknowledgment of the veracity of 
some of the  victim's claims, he  was  asked  to  
accompany  the  officers to  the Sheriff's 
Department,  he  agreed  to  go  in the  officers' 
unmarked vehicle and he was not at any time 
placed in handcuffs.  People v Vieou, 104521, 
3rd Dept, 6-6-13 
 
 

 
Court’s Failure to Inquire About Potential 
Conflict of Interest and Failure to Follow 

Statutory Procedure for Jury Note Did Not 
Require Reversal 

 
The Third Department determined the trial court’s failure 
to directly inquire into defendant’s awareness of the risks 
associated with his attorney’s potential conflict of interest 
and the trial court’s failure to follow the statutory 
procedure with respect to a note from the jury during 
deliberations did not require reversal: 
 

Early in these proceedings, defendant's trial 
counsel informed County Court of a potential 
conflict of interest based upon the prior 
representation of a prosecution witness by 
another attorney in counsel's law firm. Although 
counsel informed the court that defendant had no 
objection, County Court erred by failing to directly 
inquire into defendant's awareness of the 
potential risks and  his willingness to waive any  
potential conflict … . * * * 
 
While the better practice would  have  been  for 
County  Court to read the note on the record prior 
to responding to it and we do not condone the 
court's curtailment of counsel's argument, the 
record reflects that counsel was aware  of the 
specific content of the note and  we  are satisfied 
that counsel had  a full opportunity to explain his 
position as to the meaning  of "duly served."  
Under  these circumstances, defense counsel 
can be  said to have meaningfully participated in 
the response to the note… .  People v Cooper, 
104749, 3rd Dept, 6-6-13 
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Pat-Down Search After Stop for Traffic 
Infractions Okay 

 
The Third Department determined the police officer 
[Negron] properly asked defendant to get out of his car, 
and properly conducted a pat-down search, after a 
vehicle-stop for traffic infractions: 
 

…[O]fficers may exercise their discretion to 
require occupants to exit a vehicle once a lawful 
traffic stop has been effected, out of a concern for 
safety and without particularized suspicion….  
Furthermore, a pat-down search of a suspect's 
outer clothing is reasonable and constitutionally 
permissible when  an officer observes facts and 
circumstances that give rise to a reasonable 
suspicion that a person is armed or poses a 
threat to his or her safety… . 
Here, the entire encounter took place after dark in 
an area to which Negron had frequently 
responded to reports of gang activity, drug sales, 
fights and  shootings. Negron testified that he 
was familiar with defendant from his prior criminal 
activity and that defendant had been violent 
toward police in the past and had twice been 
charged with resisting arrest. After defendant 
exited the vehicle, Negron noticed bulges in the 
pockets in defendant's "grabbable" area, which 
Negron defined as the hot zone that defendant's 
hands could access quickly from their normal 
resting position. Defendant subsequently 
declined to answer the question as to whether he 
was in possession of any weapons or drugs, 
prompting Negron to conduct the pat frisk that 
ultimately revealed a concealed handgun. Thus, 
considering the circumstances in their totality, we 
find that the officer possessed a reasonable basis 
to perform a pat-down search of defendant for the 
presence of weapons… .  People v Issac, 
104854, 3rd Dept, 6-6-13 
 

 
SORA Court’s Failure to Issue Written Findings 

Required Remittal 
 
The Third Department remitted a SORA proceeding 
because the court did not set forth in its written order its 
findings of fact and conclusions of law with respect to 
defendant’s application for a downward departure and the 
oral findings were not sufficiently detailed for adequate 
review.  People v Filkins, 514025, 3rd Dept, 6-6-13 
 
 
Post-Offense “Bad Acts” Erroneously Admitted 

(Harmless Error) 
 

The Second Department determined bad acts committed 
after the charged crime should not have been admitted, 

although the error was deemed harmless: 

The Supreme Court …improvidently exercised its 
discretion in permitting the admission of evidence 
relating to two bad acts allegedly committed by 
the defendant subsequent to the charged crime, 
since the probative value of such evidence was 
minimal, and was outweighed by its prejudicial 
effect… . People v Addison, 2013 NY Slip Op 
04015, 2nd Dept, 6-5-13 

 

 

Defendant Handcuffed, Post-Arrest Search of 
Backpack Unlawful 

 
In determining the search of defendant’s backpack was 
unlawful because there were no exigent circumstances to 
justify it, the First Department wrote: 

The search of defendant's backpack following his 
arrest was unlawful because he was handcuffed 
at the time of the search and it was no longer in 
his control…. The contents of the backpack, 
which included a pair of pliers and unused 
garbage bags, should have been suppressed 
because even where a container is not in the 
exclusive control of the police, exigency justifying 
its search incident to arrest is not established in 
the absence of "some reasonable basis for the 
belief that the contents of those containers might 
pose a danger to the arresting officers or when 
there is legitimate concern for the preservation of 
evidence which might reasonably be thought to 
reside within the containers"….  People v Diaz, 
2013 NY Slip Op 03937, 1st Dept, 6-4-13 

 

 

Audiotaped Sworn Statement of Witness Admitted 
Because Defendant Caused Witness to Be 

Unavailable 
 

After a Sirois hearing, the trial court found sufficient 
circumstantial evidence that the defendant had caused a 
witness’ unavailability and allowed in evidence (in the 
People’s case-in-chief) an audio recording of the witness.  
In affirming, the Second Department wrote: 

…[T]he Supreme Court properly admitted a 
sworn audiotaped statement from Timothy Dixon 
as evidence during the People's case. A 
witness's out-of-court statements may be 
admitted as part of the People's direct case 
where the People "demonstrate by clear and 
convincing evidence that the defendant, by 
violence, threats or chicanery, caused [the] 
witness's unavailability"…. "Recognizing the 
surreptitious nature of witness tampering and that 
a defendant engaging in such conduct will rarely 
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do so openly, resorting instead to subterfuge, the 
court can rely on and the prosecution can use 
circumstantial evidence in making the requisite 
determination"….  People v Leggett, 2013 NY 
Slip OP 04028, 2nd Dept, 6-5-13 

 

Absence of Evidence of Physical Injury 
Precluded 15 Point Assessment for Violence in 

SORA Proceeding 
 

The First Department determined the SORA court 
improperly assessed 15 points for violence because there 
was insufficient evidence of physical injury: 

The court erred in assessing 15 points under the 
risk factor for use of violence, because the 
People did not meet their burden of establishing, 
by clear and convincing evidence, that defendant 
caused physical injury (see Penal Law 10.00[9]) 
to the victim. Although minor injuries may cause 
substantial pain, a showing of "more than slight 
or trivial pain" is required …. The People do not 
dispute defendant's assertion that the 
photographs of the injuries depicted only "faint 
marks and superficial scratches." Although 
evidence of medical treatment is unnecessary to 
establish physical injury …, here the victim's bare 
statement that her knee "hurt" was insufficient to 
support the inference that she suffered 
substantial pain, given the absence of evidence 
that she even used ice or an over-the-counter 
pain reliever. Furthermore, the injury was not 
sustained as a result of a deliberate assault or 
other act supporting an inference that it caused 
substantial pain …. Therefore, the court should 
have assessed 10 points for forcible compulsion, 
but not 15 points. People v Quito, 2013 NY Slip 
Op 03938, 1st Dept, 6-4-13 

 

Proper Procedures for Handling Pro Se Motions 
to Withdraw Guilty Pleas (Alleging Coercion by 

Defense Counsel) Explained 

The Court of Appeals considered two cases in which, 
after pleading guilty, the defendant made a pro se motion 
to withdraw the plea, claiming coercion and undue 
pressure by defense counsel. In both cases the 
sentencing judge asked for the defense attorney’s 
position on the pro se motion, which forced both 
attorneys to take a position adverse to the client’s, which, 
in turn, required the assignment of new counsel.  The 
Court explained how the situation should be handled: 

…[W]hen a motion to withdraw a plea is patently 
insufficient on its face, a court may simply deny 
the motion without making any inquiry. When 
certain actions or inaction on the part of defense 
counsel are challenged on the motion, it may 

very well be necessary for defense counsel to 
address the matter when asked to by the court. 
When doing so, defense counsel should be 
afforded the opportunity to explain his 
performance with respect to the plea …, but may 
not take a position on the motion that is adverse 
to the defendant …. At that point, a conflict of 
interest arises, and the court must assign a new 
attorney to represent the defendant on the 
motion. People v Mitchell …, Nos 116, 117, 
CtApp, 6-11-13 

 

Witness’ Offering Testimony About a “Jailhouse 
Confession” in Unrelated Case May Constitute 

Brady Material 
 

In affirming the defendant’s conviction, the Third 
Department determined a witness’ [Henry’s] agreement 
to testify about a “jailhouse confession” in an unrelated 
case may have constituted Brady material in defendant’s 
case because she also entered an agreement to testify 
about defendant’s “jailhouse confession.”  The Court 
determined reversal was not required because the 
potential Brady error was harmless under the facts: 

“….[A]ssuming, without deciding, that the full 
terms of Henry’s cooperation agreement – 
including those aspects pertaining to the other 
matter – were Brady material subject to 
disclosure, reversal is not required.   Where, as 
here, nondisclosure follows the defense’s specific 
request for materials, evidence is deemed 
material and reversal is required only “if there is a 
‘reasonable possibility’ that, had that material 
been disclosed, the result would have been 
different”… . People v Johnson, 104919, 3rd 
Dept, 6-13-13 
 
 

People’s Expert Was Not Qualified to Testify 
About “Reverse Extrapolation” in DWI 

Prosecution/”Reverse Extrapolation” Is an 
Accepted Theory However 

 
In this DWI prosecution, the Third Department 
determined the People’s expert was not qualified to offer 
testimony about “reverse extrapolation,” but that the 
theory itself was sound: 

 
[We reject defendant’s generalized challenge to] 
the  theory  of  reverse extrapolation – the 
process by which an expert, taking into 
consideration, among other  things, an 
individual's known  BAC at a particular point  in 
time, renders  an  opinion  as  to  the  individual's 
BAC at an earlier point in time. Assuming the 
expert in question is qualified and a proper 
foundation has been laid for such opinion, 
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reverse extrapolation testimony may be….  Here, 
however, the People failed to lay a proper factual 
foundation for [the expert’s] testimony and, 
therefore, defendant's objection in this regard 
should have been sustained.  People v 
Menegan, 105337, 3rd Dept, 6-13-13 

  

Trial Court’s Questioning Jury Whether It Had 
Reached a Verdict on Any Counts and Its Acceptance 

of a Partial Verdict Okay 
 

The First Department determined the trial court, after 
several days of deliberation, properly questioned the jury 
whether it had reached a verdict on any of the counts and 
properly accepted a partial verdict: 

The court, which was aware of the travel plans and 
upcoming religious observance of some of the 
jurors, properly exercised its discretion when it 
inquired whether the jury, which had been 
deliberating for several days, had agreed upon a 
verdict as to any of the counts submitted, and then 
accepted a partial verdict…. In accordance with 
CPL 310.70(1)(b), the court properly instructed the 
jury to resume deliberations on the remaining 
counts. The court’s actions did not coerce a verdict 
as to any counts…, and defendant has not shown 
how he was prejudiced by any of these actions.  
People v Campbell, 2013 NY Slip Op 04418, 1st 
Dept, 6-13-13 

 

 

Submission of Intentional and Depraved 
Indifference Murder to Jury in Conjunctive 

Rather than Alternative Okay 
The Second Department determined the trial court did not 
err when it submitted intentional murder and depraved 
indifference murder to the jury in the conjunctive, rather 
than the alternative, because more than one potential 
victim was present: 

The defendant, relying on People v Molina (79 
AD3d 1371), contends that the submission of the 
counts of intentional murder (and attempted murder) 
and depraved indifference murder to the jury in the 
conjunctive, rather than in the alternative, violated 
his right to due process. However, the defendant's 
contention is without merit. "Where, as here, more 
than one potential victim was present at the 
shooting, a defendant may be convicted of both 
counts because he or she may have possessed 
different states of mind with regard to different 
potential victims"…. To the extent that the Appellate 
Division, Third Department, held differently in 
Molina, we disagree and decline to follow that 
holding. People v Dubarry, 2013 NY Slip Op 
04354, 2nd Dept, 6-12-13 

 

 
Objection to Molineux Evidence Not Preserved 

for Appeal 
 
The Fourth Department noted that failure to request a 
limiting instruction with respect to Molineux evidence and 
the failure to object to the court’s failure to provide a 
limiting instruction rendered the issue unpreserved for 
appeal.  The Molineux evidence in this sexual abuse 
case was evidence of the physical (not sexual) abuse of 
the victim’s brother: 

 
On appeal from a judgment convicting him 
following a jury trial of course of sexual conduct 
against a child in the first degree (Penal Law § 
130.75 [1] [a]) and endangering the welfare of a 
child (§ 260.10 [1]), defendant contends that he 
is entitled to a new trial because Supreme Court 
neglected to give limiting instructions with 
respect to Molineux evidence establishing that he 
had subjected the victim’s brother to physical 
abuse (see People v Molineux, 168 NY 264). As 
defendant correctly concedes, that contention is 
unpreserved for our review because his attorney 
did not request a limiting instruction and failed to 
object to the court’s failure to provide one (see 
CPL 470.05 [2]…). Because the Molineux 
evidence in question did not relate to prior sexual 
abuse, and because it appears from the record 
that defense counsel knew of the court’s failure 
to give limiting instructions and yet remained 
silent when the error could have been corrected, 
we decline to exercise our power to review that 
contention as a matter of discretion in the interest 
of justice … . People v Willians, 392, 4th Dept, 
6-14-13 
 

 
 
Statement Not Tainted by Unwarned Statement 

Made an Hour Before/Failure to Inform 
Defendant of Post Release Supervision Did Not 

Require Reversal 
 
The Fourth Department determined County Court 
properly denied a motion to suppress a statement, 
finding that the statement was not tainted by an 
unwarned statement made an hour earlier.  In addition, 
over a two-justice dissent, the Fourth Department held 
that the failure to explain the five-year post release 
supervision (PRS) portion of the sentence when the plea 
was taken did not require reversal, in part because the 
error was not preserved: 

 
Although defendant made an inculpatory 
statement after she was placed in a patrol 
vehicle and additional inculpatory statements 
after she was transported to the police station, 
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the court granted suppression of the statement 
made in the patrol vehicle on the ground that her 
detention constituted an arrest for which the 
police officer lacked probable cause. The court 
refused, however, to suppress the subsequent 
statements at the police station based on its 
determination that they were “attenuated from the 
unlawful arrest.” We agree with the People that 
the record supports the court’s determination .. . 
Although there was a period of only one hour 
between the time of the illegal arrest and the time 
of defendant’s statements at the police station …, 
we note that defendant was given Miranda 
warnings before the stationhouse interview … 
Moreover, the victim’s identification of defendant 
as the perpetrator constitutes a significant 
intervening event … inasmuch as that 
identification provided the police with probable 
cause for defendant’s arrest…  Lastly, there was 
no flagrant misconduct or bad faith on the part of 
the police officer who took defendant into custody 
… . * * * 
 
In this case the prosecutor informed the court,“ 
‘before the imposition of sentence’ ” (…see 
generally CPL 220.60 [3]), that he could not 
recall whether PRS had been discussed at the 
time of the plea. The prosecutor noted that they 
“should probably make a record of that . . . so it is 
clear.” At that point, the court informed defendant 
that it “intend[ed] to make a five year period of 
[PRS].” Defendant was then asked if she had a 
chance to talk about that with her attorney, and 
defendant answered, “[y]es.” Defendant was also 
asked if she understood that the PRS was a “part 
of [her] plea” and that she would be on parole 
supervision for five years at the end of her prison 
sentence. Defendant answered, “[c]orrect.”  
When asked if she “still wish[ed] to go through 
with sentencing today,” defendant again 
answered, “[y]es.” In our view, the record is clear 
that “defendant could have sought relief from the 
sentencing court in advance of the sentence’s 
imposition…”… .  People v Turner, 529, 4th 
Dept, 6-14-13 

 
 

Naming Different Victim Rendered Superior 
Court Information Jurisdictionally Defective 

 
The Fourth Department reversed the defendant’s 
conviction (by guilty plea) because the superior court 
information (SCI) was jurisdictionally defective.  The SCI 
and the felony complaint named different victims: 
 

We note that defendant’s contention that the SCI 
is jurisdictionally defective does not require 
preservation, and that contention survives 
defendant’s valid waiver of the right to 
appeal….“[T]he designation of a[n individual] in 
the [SCI] different from the [individual] named in 

the felony complaint renders the crime contained 
in the information a different crime entirely”…. 
Thus, defendant was not held for action of a 
grand jury on the charge in the SCI inasmuch as 
“it was not an offense charged in the felony 
complaint or a lesser-included offense of an 
offense charged in the felony complaint”… .   
People v Stevenson, 648, 4th Dept, 6-14-13 
 
 

 
Plea Colloquy Deficient Re: Depraved 

Indifference State of Mind 
 
The Fourth Department reversed defendant’s conviction 
because the plea colloquy cast doubt on whether the 
defendant had the requisite “depraved indifference” state 
of mind: 

 
Defendant’s contention that his plea was not 
knowing and voluntary survives his waiver of the 
right to appeal … . Preservation of the contention 
is not required inasmuch as defendant correctly 
contends that his statements during the plea 
colloquy cast significant doubt upon his 
guilt….Defendant stated that he struggled with 
his wife for control of the knife and that he acted 
recklessly when he stabbed her, and thus his 
statements suggest that he did not act with the 
requisite “depraved indifference state of mind”… . 
Indeed, it is well established that a “one-on-one . 
. . knifing . . . can almost never qualify as 
depraved indifference murder”…. We therefore 
conclude that County Court erred 
by accepting the plea without further inquiry … .  
People v Robinson, 688, 4th Dept, 6-14-13 
 

 
 
 

Statute of Limitations Tolled Until Defendant 
Identified by DNA/Police Had “Tacit Consent” to 

Enter Apartment 
 
The Fourth Department determined the statute of 
limitations was tolled until defendant was identified 
through DNA collected in an unrelated conviction.  In 
addition, the Fourth Department determined the police 
had “tacit consent” to enter defendant’s apartment: 
 

Here, “[t]he record supports the court’s 
determination that the identity of defendant as 
the sexual assailant, and thus his whereabouts, 
were not ascertainable by diligent efforts” before 
2008, when the State DNA Indexing System 
matched the DNA profile from the semen found 
on the victim’s night shirt with DNA obtained from 
defendant in conjunction with an unrelated 2007 
conviction … .  * * * 
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Even assuming, arguendo, that there was a 
warrantless arrest of defendant in his apartment, 
we note that it is well settled that “tacit consent 
by a person with apparent authority . . . [is] 
sufficient to obviate any possible violation of the 
Payton rule”…. Here, the People established that 
the police officers entered the apartment with the 
consent of defendant’s father…. Although “the 
police may not have received express permission 
to enter the premises, [the] gesture [of 
defendant’s father] of opening the door, leaving it 
wide open, and then walking 
away from it could certainly be interpreted by the 
police to consist 
of tacit approval for them to enter”….  People v 
Sigl, 716, 4th Dept, 6-14-13 

 
 

 
Improper to Characterize Trial as “Search for 

Truth” 
 
The Fourth Department noted that the prosecutor’s 
characterization of the trial as “a search for the truth” was 
improper (but did not warrant reversal).  People v Ward, 
758, 4th Dept, 6-14-13 

 
 

Victim’s Mother Should Not Have Been Allowed to 
Speak at Sentencing Because Defendant Convicted 

Only of Possession of Weapon, Not the Killing of the 
Victim/Failure to Inform Defendant of Pending 

Criminal Charges Against Prosecution Witnesses Not 
Error 

 
 
The Third Department vacated defendant’s sentence 
because the victim’s mother was allowed to speak at 
sentencing.  Defendant was convicted only of possession 
of a weapon and not the killing of the victim.  The Third 
Department also noted that the failure to inform the 
defendant of pending charges against three prosecution 
witnesses was not a Rosario violation and was not 
otherwise required under the facts: 
 

…[W]e find that County  Court abused  its 
discretion in allowing [the victim’s] mother  to 
speak at the sentencing hearing. There is no 
victim of the crime upon which defendant was 
convicted, as criminal possession of a weapon in 
the third degree requires only the possession of a 
firearm by  a person previously convicted of a 
crime … . Here, defendant's conviction upon this 
charge was supported by evidence wholly 
separate from the circumstances surrounding 
[the victim’s] death, as [a witness] testified that 
he had provided the handgun to defendant the 
day prior.It was thus error to allow the mother to 
give a statement in which she described 
defendant as a "killer" who "got away with 
murder." Moreover, we find merit in defendant's 

contention, though not preserved …, that despite 
promising it would not consider the mother's 
statement in imposing sentence, County Court 
may have considered the homicide charges 
when it sentenced him to the statutory maximum 
prison sentence of 3½ to 7 years. As 
defendant contends, from a review of the 
sentencing transcript, it appears that the court 
improperly attributed guilt for [the victim’s] death 
to him.  *  *  * 

 
The People's failure to inform defendant of 
criminal charges pending against three 
prosecution witnesses does not constitute a 
Rosario violation … .  We  further note that two of 
these individuals did not  testify at trial…, and  
disclosure regarding the disorderly conduct 
charge against the third …was not statutorily 
required, as the People were unaware  of that 
recent charge at the time of trial (see CPL 240.45 
[1] [c];…). Contrary to defendant's 
contention, it is not reasonable under the 
circumstances here presented to impute 
knowledge of that pending charge to the entire 
District Attorney's office.  People v Sheppard, 
103880/104958, 3rd Dept, 6-20-13 
 
 

 
County Court Had Jurisdiction to Correct 1999 

Sentence Which Did Not Include Period of Post-
Release Supervision 

 
The Third Department noted that County Court had 
jurisdiction to correct defendant’s 1999 sentence, which 
did not include post-release supervision: 

 
Defendant's contention that County Court lacked 
jurisdiction due to an alleged unreasonable delay 
in correcting the sentence is without merit. A 
delay in resentencing pursuant to Correction Law 
§ 601-d is "not jurisdictional in nature and do[es] 
not deprive the court of the authority to correct an 
illegal sentence and resentence a defendant to a 
term of incarceration that includes a period of 
postrelease supervision"… . Furthermore, 
because defendant had not completed serving 
his initial sentence, the sentence was still subject 
to correction without invoking the protection 
against double jeopardy… .  People v Siler, 
105042, 3rd Dept, 6-20-13 
 

 

Irrelevant Information in Presentence Report 
Should Not Have Been Allowed In “Dangerous 

Sex Offender” Proceeding 
 

In affirming a jury finding of mental abnormality and a 
finding that respondent was a dangerous sex offender 
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requiring confinement, the First Department noted that 
the state’s expert should not have been allowed to testify 
about respondent’s admission in a presentence report 
that he was in the vicinity of a rape with which he was 
never charged: 

The court erred in permitting the State expert to 
testify regarding respondent's admission, in a 
presentence report, that he was in the vicinity 
when a rape, with which he was never charged, 
was committed. While this statement was 
sufficiently reliable to show that respondent was 
in the vicinity of the rape, it was not reliable for 
the purpose of showing that he committed the 
rape…. Nevertheless, this error was harmless 
given the expert's reliance on two brutal sexual 
assaults to which respondent pleaded guilty and 
a third that he admitted committing, and given the 
court's appropriate limiting instructions, which 
served to dispel any prejudice …. Matter of 
State of New York v Charada T, 2013 NY Slip 
Op 04548, 1st Dept, 6-18-13 

 

 

Motion to Withdraw Plea Should Have Been 
Granted 

 
In determining defendant’s motion to withdraw his plea 
(which had been based in part upon the disposition of 
another indictment subsequently dismissed) should have 
been granted, the Second Department wrote: 

Defendant pleaded guilty as part of a joint 
disposition of this case and another case, upon 
which he would be receiving a concurrent 
sentence of one year. However, the other 
indictment was dismissed, with finality, before 
defendant's sentencing. The court should have 
granted defendant's plea withdrawal motion, 
made on the ground that the plea had been 
induced by a promise that was ultimately 
unfulfilled…. The record establishes that 
defendant's plea was induced in large part by the 
court's specific representation that defendant was 
resolving two pending prosecutions. "It simply 
cannot be said on this record that defendant . . . 
would have pleaded guilty absent this assurance" 
…. As the dismissal of the other indictment 
amounted to a fundamental change in a 
"condition that induced [defendant's] admission of 
guilt" …, he was entitled to withdraw his plea ….  
People v Bennett, 2013 NY Slip Op 04714, 1st 
Dept, 6-20-13 

 

 

 

 
 

Error to Impeach Defendant Re: Failure to Offer 
Exculpatory Version to Police/ Error to Comment 

on Defendant’s Post-Arrest Silence (Harmless 
However) 

 
The First Department determined it was error for County 
Court to have allowed the prosecutor to impeach 
defendant with his failure to present to the police an 
exculpatory version of events and to allow the prosecutor 
to comment upon defendant’s post-arrest silence: 

County Court erred in allowing the prosecution, 
over the defendant’s objection, to impeach the 
defendant’s testimony with his failure to come 
forward to the police with an exculpatory version 
of the events, and in allowing the People to 
comment upon the defendant’s post-arrest 
silence in summation ….  People v Copp, 2013 
NY Slip Op 04619, 2nd Dept, 6-19-13 

 

 “Mere Nervousness” Does Not Justify Police 
Inquiry/ More than “Mere Nervousness” in this 

Case 
In finding that the police inquiry was proper because it 
was prompted by more than merely the defendant’s 
nervousness (which would not have been sufficient for a 
suspicion of criminality), the First Department explained: 

The Court of Appeals' decision in People v 
Garcia (20 NY3d 317 [2012]) does not dictate a 
different result. In Garcia defendant's vehicle was 
pulled over because of a defective brake light. 
Aside from the faulty light, there was no 
indication of criminality by the occupants of the 
car; they merely appeared nervous and acted 
"furtive[ly]" by "stiffen[ing] up and "looking 
behind" upon being pulled over (id. at 320). The 
Court of Appeals agreed with this Court that a 
defendant's nervousness, without more, is not 
enough to give rise to a founded suspicion of 
criminality that allows for a common-law inquiry. 
Here, however, apart from seeming nervous, 
defendant was observed in a drug-prone 
neighborhood pulling what appeared to be an 
aluminum foil packet out of his pocket. The 
arresting officer suspected that the aluminum foil 
contained cocaine because cocaine is often 
packaged in that manner. And, unlike Garcia, 
where the alleged "furtive" behavior was 
consistent with nervousness over being pulled 
over, here, defendant's attempt to block the … 
officers' view of the shirt pocket in which he had 
placed the aluminum packet was consistent with 
someone in possession of a controlled substance 
attempting to avoid apprehension. These 
circumstances were sufficient to give the police 
the requisite founded suspicion to approach and 
question defendant.  People v Loretta, 2013 NY 
Slip Op 04562, 1st Dept, 6-18-13 
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Grand Jury Proceeding Not Tainted by Excused 
Juror’s Statements About Having Arrested and 

Having Been Threatened by Defendant 

The Third Department reversed County Court’s dismissal 
of indictments based upon a finding the integrity of the 
grand jury had been impaired.  A potential grand juror 
was excluded after stating he had arrested the defendant 
at least once and the defendant had threatened his 
family.  The Third Department wrote: 

The prosecutor immediately excused this juror 
and instructed the remaining grand jurors to 
disregard and ignore the comment and to base 
their deliberations solely on the evidence 
provided by the sworn witnesses. While County 
Court found the prosecutor's efforts in that regard 
to be inadequate, "the grand jury is presumed to 
have followed the prosecutor's curative 
instructions, dispelling any prejudice to [] 
defendant"….  Furthermore, given the strength of 
the evidence supporting the indictments, the 
grand juror's comment lacked the potential to 
prejudice the grand jury's ultimate decision….   
Accordingly, dismissal of the indictments was 
unwarranted.  People v Farley, 103105, 3rd Dept 
6-27-13 
 
 

 
County Court’s Jurisdiction Over Crimes 

Committed in Other Counties, Among Many 
Other Issues, Explained 

 
In a full-fledged opinion by Justice Egan, the Third 
Department affirmed the conviction of the director of 
facilities for the Schenectady City School District for 
arson, criminal possession of a weapon, criminal mischief 
and other offenses.  Among the issues (all resolved 
against the defendant) addressed in substantive 
discussions: (1) whether Schenectady County Court had 
jurisdiction over the counts of the indictment which were 
alleged to have occurred in other counties; (2) whether 
the jurisdictional facts were sufficiently alleged and 
proven; (3) severance of counts; (4) suppression of 
evidence found in a briefcase in an area for which a 
search warrant had been issued; (5) whether questions 
amounted to impermissible interrogation; (6) the 
admission of Molineux evidence; (7) whether testimony 
relating to non-testifying chemist’s findings in a report 
was a Crawford violation (a violation of the right of 
confrontation); (8) and the admissibility of demonstrative 
evidence.  With respect to the jurisdiction issue, the court 
wrote: 

 
…[I]n order for prosecutorial jurisdiction to lie in 
Schenectady County for the extraterritorial 

crimes, defendant’s conduct must have “had, or 
was likely to have, a particular effect upon [the] 
[C]ounty . . . or part thereof, and [have been] 
performed with intent that it would, or with 
knowledge that it was likely to, have such 
particular effect therein” ….To that end criminal 
conduct has a “particular effect” upon a county 
when the consequences thereof “have a 
materially harmful impact upon the governmental 
processes or community welfare” of that county 
(CPL 20.10 [4]) such that the defendant’s out-of-
county conduct “expose[s] a large number of 
county residents to a specific harm”… .In this 
regard, the injury alleged must  be  “concrete and  
identifiable” and of the type that can be 
demonstrated by proof… .  The People bear the 
burden of proving  that venue is proper by a 
preponderance of the evidence, and whether the 
subject county has geographic jurisdiction over 
each of the charged offenses presents a factual 
issue for the jury to resolve … .  People v 
Raucci, 103996, 3rd Dept 6-27-13 

 
 
 

Defendant’s Being in the “General Area” Where 
Was Weapon Found and Defendant’s DNA on 

the Weapon Was Not Enough to Support 
Possession Conviction 

 
The Third Department reversed defendant’s conviction 
for criminal possession of a weapon as against the 
weight of the evidence.  The evidence demonstrated that 
the defendant was in the general area where the gun 
was found and the defendant could not be excluded from 
the mixed DNA found on the gun.  The court wrote: 
 

No one saw defendant with the gun, he was just 
near where it was found and his DNA was on it. 
The officer testified that defendant was 20 to 30 
feet past the house, whereas Fox [defendant’s 
companion] was off his bicycle and appeared to 
be doing something near the house. The officer 
further testified that he found the gun in front of 
that house, and vaguely stated that defendant  
was  in "the general area" where the gun was 
found. This does not prove that defendant 
possessed the gun on Sheridan Avenue at that 
time. Based  on  the  testimony  of the  officer 
and  the  forensic scientist, it is possible that Fox 
– who  the officer had seen directly in front of the 
house – could have had the gun and left it on the 
ground at that time, and defendant's DNA could 
have been there from handling  it previously 
(which  may  prove  that defendant handled the  
gun at some  point, but not  at the date and time 
alleged in the  indictment) or through  secondary  
transfer (i.e., if Fox  touched defendant  and  
then  the  gun,  transferring some  of defendant's 
DNA onto the gun). Because this scenario is 



 

 43 

equally likely to have occurred, we cannot say 
that the weight of the evidence supports the 
verdict finding defendant guilty  ….  People v 
Graham, 104177, 3rd Dept 6-27-13 
 
 

 
Ineffective Assistance of Counsel Required 

Reversal 
 
In reversing the defendant’s conviction, the Third 
Department determined the defendant did not receive 
effective assistance of counsel: 

 
Here, defense counsel did not give an opening 
statement. The People produced five witnesses 
and, during their testimony, there were no 
objections despite some objectionable questions. 
The  People's  exhibits  were  received  without  
objection,  including one  after proof  was  closed. 
Cross-examination, when conducted, was 
cursory and elicited little information that  would  
be  useful or pertinent to a defense strategy. No 
witnesses were called on behalf of defendant. Defense counsel's summation,  which  was  only four sentences, started with the unhelpful comment  that "the reason we are here today is because [defendant] was unable to successfully  enter  a  plea  of  guilty by  way  of  providing an adequate  colloquy,"  and  added  little else  other  than  the 
conclusory request  for "the  [c]ourt  to  consider  
this matter simply in regard to whether  there is 
reasonable doubt." With no opening statement, 
no witnesses called and a feckless summation, 
counsel's strategy  of  defense  is not apparent. 
In  addition,  pretrial efforts to  suppress  or  limit 
evidence – such as defendant's statement to 
police and evidence about  uncharged  conduct  
–  were  not  pursued. People v Bush, 105005, 
3rd Dept 6-25-13 

 
 

 
Failure to Fully Inform About Postrelease 

Supervision Required Reversal 
 
After noting that a waiver of appeal does not preclude a 
challenge to the voluntariness of a guilty plea, the Third 
Department reversed because the defendant was not 
fully informed about the promised duration or potential 
range of postrelease supervision: 
 

Here, the record reflects, as the People concede, 
that while the plea agreement included a specific 
negotiated sentence and a mention of 
postrelease supervision, defendant was never 
advised by the court of either a promised specific 
duration or the potential range of the mandatory 
postrelease supervision component prior to 
sentencing. Accordingly, his decision to plead 
guilty was not a knowing, voluntary and intelligent 
one and, therefore, the judgment of conviction 
must be reversed… . People v Brown, 105107, 
3rd Dept 6-27-13 
 

 

 
County Court’s Suppression of Statements and 

Fruits of Search Reversed 
 
The Third Department reversed County Court’s 
suppression of defendant’s statements and County 
Court’s finding that defendant had not voluntarily 
consented to the search of his car (both based on the 
absence of Miranda warnings).   The Third Department 
determined a reasonable person innocent of a crime 
would still have felt he was free to leave (i.e., that he was 
not in custody) after his failure of field sobriety tests and a 
negative alcosensor test.  The Third Department further 
noted that the failure to provide Miranda warnings would 
not necessarily render a consent to search involuntary: 
 

The court ….overlooked the settled proposition 
that "[a] temporary roadside detention pursuant to 
a routine traffic stop is not custodial within the 
meaning of Miranda" … .The facts here reveal a 
reasonable initial interrogation attendant to a 
roadside detention that was merely 
investigatory…. The Troopers' inquiries, the mixed 
results of the field sobriety tests and a negative 
alcosensor test would not have caused a 
reasonable person innocent of any wrongdoing to 
believe that he or she was in custody….   In our 
view, the Troopers' observations of defendant's 
condition justified the further  detention  for the  
limited  purpose  of  investigating whether  he  was  
operating his motor  vehicle in an  impaired 
condition… .  People v Brown, 105134, 3rd Dept 
6-27-13 
 
 

 
Defendant Should Have Been Adjudicated a 

Youthful Offender/Waiver of Appeal Not Valid 
 
The Fourth Department determined the defendant’s 
waiver of appeal was invalid and County Court should 
have adjudicated the defendant a youthful offender (re: 
criminal possession of a weapon): 
 

…[T]he waiver of the right to appeal is invalid 
because “the minimal inquiry made by County 
Court was insufficient to establish that the court 
engage[d] the defendant in an adequate colloquy 
to ensure that the waiver of the right to appeal 
was a knowing and voluntary choice”… . 
 
A defendant between the ages of 16 and 19 who, 
like defendant herein, “has been convicted of an 
armed felony offense . . . is an eligible youth if 
the court determines that . . . [there are] 
mitigating circumstances that bear directly upon 
the manner in which the crime was committed” 
(CPL 720.10 [3] [i]), and we conclude that such is 
the case here. The record reflects that defendant 
was the victim of a brutal attack by multiple 
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perpetrators the day prior to the armed felony 
offense at issue herein. … Defendant told the 
police that he had fired a single shot into the 
porch of his attackers’ house “to send a message 
to them to stop messing with him as he was a 
serious threat if need be.” According to 
defendant, he knew that his attackers would not 
be home and, indeed, the record reflects that the 
residence was unoccupied at the time of the 
shooting.  People v Amir W, 759, 4th Dept 6-28-
13 
 

 

Supreme Court Case Relied Upon to Vacate 
Convictions by Guilty Plea Where Defendant Not 
Informed of Possibility of Deportation Can Not 

Be Applied Retroactively 
 

The First Department, in a full-fledged opinion by Justice 
Tom, reversed the sentencing court’s vacation of 
defendant’s conviction (by guilty plea).  The sentencing 
court had reversed the conviction on the ground 
defendant had not been informed of the risk of 
deportation based on the plea.  The sentencing court’s 
ruling was based upon the US Supreme Court’s ruling in 
Padilla v Kentucky, 559 US 356 (2010), which the 
sentencing court determined should be applied 
retroactively.  The First Department explained that Padilla 
should not be applied retroactively, overruling First 
Department and Third Department precedent: 

Padilla has been accorded retroactive application by 
this Court …and the Third Department…. However, 
since Padilla "marks a break from both Federal and 
State law precedents . . . and fundamentally alters 
the Federal constitutional landscape, the principles 
of retroactivity developed by the Supreme Court in 
construing Federal constitutional law govern the 
disposition of this case" (People v Eastman, 85 
NY2d 265, 275 [1995])..  
 

The holding that Padilla announced new law, by 
which this Court is bound, dictates the conclusion 
that it has no retroactive application. As Eastman 
explains:  

"Pursuant to Teague, new rules of constitutional 
criminal procedure are applied retrospectively in 
one of two situations: (1) where the new rule 
places certain kinds of primary, private individual 
conduct beyond the power of the criminal law 
making authority to proscribe' or (2) where the 
new rule alters a bedrock procedural element of 
criminal procedure which implicates the 
fundamental fairness and accuracy of the trial" 
(Eastman, 85 NY2d at 275, quoting Teague, 489 
US at 311-312). 
 The rule announced in Padilla does neither, 
merely prescribing a duty imposed on counsel, 

and does not warrant retroactive application. 
Thus, defendant may not avail himself of the 
ruling… People v Verdejo, 2013 NY Slip Op 
04913, 1st Dept 6-27-13 
 
 

Plea Colloquy Raised Concerns Requiring 
Further Inquiry Re: Defendant’s Mental Health 

 
The Second Department determined that defendant’s 
plea colloquy raised concern about defendant’s mental 
health requiring inquiry by the sentencing court. 

Here, in light of the defendant’s known history of 
mental illness, and the finding within six days 
after commission of the instant sex offense that 
the defendant was suffering from psychotic 
symptoms attributable to bipolar disorder, for 
which he required hospitalization, certain 
statements made during the defendant’s plea 
allocution—specifically, statements regarding the 
complainant’s impression that, at the time of 
incident, the defendant was “very very much 
mentally unwell”—“signaled that [the defendant] 
may have been suffering from a mental disease 
or defect” when the offense was committed, 
thereby triggering the Supreme Court’s duty to 
inquire…. The trial court’s failure to conduct any 
inquiry as to a potential affirmative defense to the 
charges based upon mental disease or defect 
(see Penal Law 40.15), requires vacatur of the 
defendant’s plea of guilty…. While the People are 
correct that the defendant’s argument is 
unpreserved for appellate review, preservation is 
not required where, as here, under the totality of 
the circumstances, the defendant’s guilt and the 
voluntariness of the plea were called into 
question before the court….  People v Grason, 
2013 NY Slip Op 04827, 2nd Dept 6-26-13 
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Motion for Resentencing Under CPL 440.46 
(Drug Law Reform Act) Properly Denied 

 
The Second Department affirmed Supreme Court’s denial 
of defendant’s motion for resentencing pursuant to CPL 
440.46: 
When a defendant is eligible for resentencing pursuant to 
CPL 440.46, there is " a presumption in favor of granting 
a motion for resentencing relief absent a showing that 
substantial justice dictates the denial thereof'"…. 
"However, resentencing is not automatic, and the 
determination is left to the discretion of the Supreme 
Court"…. In exercising its discretion, a court may 
"consider any facts or circumstances relevant to the 
imposition of a new sentence which are submitted by [the 
defendant] or the people" (L 2004, ch 738, § 23), 
including the defendant's institutional record of 
confinement, the defendant's prior criminal history, the 
severity of the current offense, whether the defendant 
has shown remorse, and whether the defendant has a 
history of parole or probation violations…. Relevant 
considerations include the defendant's status as a 
probation or parole violator as a consequence of the 
conviction for which resentencing is sought…, and the 
defendant's conviction of a violent felony subsequent to 
the commission of the narcotics felony for which 
resentencing is sought…. People v Parker, 2013 NY 
Slip Op 04831, 2nd Dept 6-26-13 
 
 

CRIMINAL LAW/EVIDENCE 
 

Anonymous 911 Call Admitted Under Excited 
Utterance and Present Sense Impression 

Hearsay Exceptions 
 

The Second Department determined a 911 recording of 
an anonymous caller was admissible under the excited 
utterance and present sense impression exceptions to 
the hearsay rule and the admission of the recording did 
not violate defendant’s right to confrontation: 

The recording satisfied the excited utterance 
exception to the hearsay rule, since it evidenced 
that the caller was under the influence of the 
excitement of the incident and lacked the 
reflective capacity essential for fabrication…. 
Contrary to the defendant's contention, the 
recording was also properly admissible as a 
present sense impression, since the caller's 
statements were sufficiently contemporaneous … 
and were corroborated by the evidence adduced 
at trial…. Additionally, the admission of the 
recording did not violate the defendant's right to 
confrontation. The call was nontestimonial in 

nature, since its primary purpose was to obtain 
an emergency response to the shooting….  
People v Dockery, 2013 NY Slip Op 04621, 2nd 
Dept, 6-19-13 
 

Text Messages Authenticated Because They 
“Made No Sense” Unless Defendant Sent Them 

 
The Second Department determined the content of text 
messages was admissible (i.e., authenticated) because 
the messages “made no sense” unless sent by the 
defendant: 

…[T]he text messages from the defendant to the 
complainant were properly admitted into 
evidence. Since the content of the text messages 
"made no sense unless [they were] sent by 
defendant" …, the text messages themselves 
were sufficient to authenticate that they were 
sent by the defendant … .  People v Green, 
2013 NY slip Op 04623, 2nd Dept, 6-19-13 
 

CRIME VICTIMS 
 

Issue Whether Son of Sam Law Supersedes 
Retirement and Social Security Law Protection 
of Pension Benefits Not Preserved for Review 

 
This case was remitted to the Third Department after the 
Court of Appeals determined the issue whether the Son 
of Sam Law (allowing the victims of crimes to seek 
compensation from the perpetrator) superseded 
Retirement and Social Security Law 110, which protects 
pension payments from creditors, had not been 
preserved for review.  The Third Department made it 
clear that it believes the Son of Sam Law does supersede 
the Retirement and Social Security Law, but the court 
was prohibited from addressing the subject due to the 
procedural posture of the case.  Matter of NYS Office of 
Victim Services v Raucci, 513039, 3rd Dept, 5-2-13 
 
 
 

CIVIL PROCEDURE 
 

Sanction for Failure to Negotiate in Good Faith 
Under Subprime Mortgage Laws Violated 

Contract Clause 
Under CPLR 3408 (one of the Subprime Residential Loan 
and Foreclosure Laws enacted in response to the 
“subprime mortgage crisis”) settlement conferences 
between the bank and the homeowner are made 
mandatory.  The statute requires that the parties 
negotiate “in good faith to reach a mutually agreeable 
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resolution, including a loan modification, if possible”… .  
In this case, Supreme Court determined the bank had not 
negotiated in good faith.  As a sanction, Supreme Court 
compelled “specific performance of the original 
modification agreement” proposed by the bank at the 
outset of the settlement conference.  In a full-fledged 
opinion by Justice Dickerson, the Second Department, 
after describing the sanctions imposed in other cases, 
determined that the sanction in this case amounted to the 
Court’s rewriting the mortgage in violation of the Contract 
Clause and the bank’s due process rights.  Justice 
Dickerson wrote: 

…[T]the Supreme Court's interpretation of CPLR 
3408(f) as authorizing it to, in effect, rewrite the 
mortgage and loan agreement would violate the 
Contract Clause of the United States Constitution 
…. * * *In addition, the Supreme Court's 
determination violated [the bank’s] due process 
rights. [The bank] was not on notice that the 
Supreme Court was considering a remedy such 
as the imposition of the terms of the modification 
proposal on a permanent basis… . Wells Fargo 
Bank, NA v Meyers, 2013 NY Slip Op 03085, 
2nd Dept, 5-1-13 
 
 

 

Denial of Motion for Severance Upheld---Defendant 
Suing for Two Types of Injuries Allegedly Linked to 

Two Different Groups of Defendants 
 
In this case the plaintiff alleged his injuries were the result 
of exposure to coal tar pitch and asbestos “while 
employed as a laborer in the carbon electrode industry.”  
The complaint separated the defendants into two groups, 
three companies were named with respect to the coal tar 
pitch (the appellants), and the other defendants were 
named with respect to the asbestos.  The appellants 
appealed the denial of their severance motion.  In 
affirming the denial of severance, the Fourth Department 
wrote: 
 

“The determination of whether to grant or deny a 
request for a severance pursuant to CPLR 603 is 
a matter of judicial discretion, which should not 
be disturbed on appeal absent a showing of 
prejudice to a substantial right of the party 
seeking the severance” The burden is on the 
party seeking the severance to show that “a joint 
trial would result in substantial prejudice” 
...Severance is appropriate where “individual 
issues predominate, concerning particular 
circumstances applicable to each [defendant] . . . 
[and there] is the possibility of confusion for the 
jury” …. Here, although appellants contended 
that a joint trial might result in juror confusion and 
would be inappropriate because plaintiff’s alleged 
injuries with respect to his exposure to coal tar 

pitch fumes and to asbestos were distinct, they 
did not satisfy their burden of establishing that a 
joint trial would result in substantial prejudice.  In 
re Eighth Judicial District Asbestos Litigation 
v Niagara Insulations, Inc, et al, CA 12-01809, 
238, 4th Dept, 5-3-13 
 

 

Defective Release Did Not Trigger 90-Day Clock 
for Payment of Settlement Amount 

 
The Second Department determined that a release that 
was defective because it excluded subrogation claims did 
not start the 90-day clock, pursuant to CPLR 5003-a(e), 
for payment of the settlement amount: 

Here, contrary to the plaintiff's contention, the 
general release provided by the plaintiff was 
defective, since it expressly excluded potential 
subrogation claims against the defendant. 
Therefore, it was insufficient to trigger the 90-day 
period within which the defendant was required 
to make payment of the settlement amount, and, 
accordingly, the plaintiff was not entitled to seek 
a judgment based on nonpayment under CPLR 
5003-a(e)… . Pitt v New York City Hous Auth, 
2013 NY Slip Op 03311, 2nd Dept, 5-8-13 

 

Objection to Verification of Answer Too Late 
 
The Second Department determined plaintiff waited too 
long before objecting to an insufficient verification in the 
answer: 
 

A party must "give[ ] notice with due diligence" 
that he or she intends to treat a pleading as a 
nullity pursuant to CPLR 3022 on the ground that 
the pleading was served with an insufficient 
verification (CPLR 3022;…). Here, the plaintiff 
…waived any claim that the verification 
accompanying the answer of the defendant 
…was defective by waiting approximately eight 
months after the answer was filed to object to it 
(see CPLR 3022; …).   Cherubin Antiques, Inc 
v Matiash, 2013 NY Slip Op 03449, 2nd Dept, 
5-15-13 

 
 

 
Motion to Vacate Default Based On Lack of 

Jurisdiction Need Not Demonstrate Reasonable 
Excuse or Meritorious Defense 

 
In finding Supreme Court should have held a hearing on 
whether defendant [Goldberger] was properly served with 
a complaint in a foreclosure action (in which the 
defendant did not appear), the Court noted that the fact 
defendant had unsuccessfully filed for bankruptcy after 
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the judgment of foreclosure did not prevent him from 
contesting service of the foreclosure complaint.  The 
Court explained that where the motion to vacate a default 
judgment is based on a lack of personal jurisdiction, 
neither a reasonable excuse nor a meritorious defense 
need be demonstrated: 
 

The Supreme Court erred in determining the 
motion without first conducting a hearing. 
Although the process server's affidavit constituted 
prima facie evidence of proper service, 
Goldberger's sworn claim that he did not reside at 
the subject premises, along with his submission 
of documentary evidence supporting that claim, 
was sufficient to rebut the prima facie showing, 
and to necessitate a hearing… . Contrary to the 
plaintiff's contention, Goldberger is not judicially 
estopped from seeking vacatur of the judgment 
as a result of his filing of a bankruptcy petition. 
…Goldberger did not receive a favorable result in 
the bankruptcy proceeding by taking a position 
contrary to one he is taking in this action ….  
…[A] party who moves to vacate a judgment 
entered on default on the ground of lack of 
personal jurisdiction is not required to 
demonstrate a reasonable excuse for the default 
or a potentially meritorious defense  … . Dime 
Sav Bank of Williamsburg v 146 Ross Realty, 
LLC, 2013 NY Slip Op 03451, 2nd Dept, 5-15-
13 
 
 
 

Criteria for Motion to Amend Pleadings/Motion 
for Additional Depositions 

 
In this Labor Law action, the Second Department 
explained the factors to be considered in a motion to 
amend the pleadings, and the factors to be considered in 
a motion for additional depositions: 
 

Applications for leave to amend pleadings should 
be freely granted except when the delay in 
seeking leave to amend would directly cause 
undue prejudice or surprise to the opposing party, 
or when the proposed amendment is palpably 
insufficient or patently devoid of merit (see CPLR 
3025[b];…). The sufficiency or underlying merit of 
the proposed amendment is to be examined no 
further ….  * * * 
 
The moving party that is seeking additional 
depositions has the burden of demonstrating "(1) 
that the representatives already deposed had 
insufficient knowledge, or were otherwise 
inadequate, and (2) there is a substantial 
likelihood that the persons sought for depositions 
possess information which is material and 
necessary to the prosecution of the case" …. 
Whether the defendant had the authority to 
supervise the means and methods of the work is 

material and relevant to the issue of liability in 
this case …. Gomez v State of New York, 2013 
NY Slip Op 03455, 2nd Dept, 5-15-13 

 
 

Lateness Not a Barrier to Motion to Amend 
Pleadings/Addition of Wrongful Death Cause of 

Action Allowed/No Prejudice to Defendant 
 
 
The Second Department upheld Supreme Court’s grant 
of a motion to amend a complaint to add a cause of 
action for wrongful death “long after the action ha[d] been 
certified for trial…”.  The Second Department explained: 
 

Although the plaintiff delayed in making the 
motion, " [m]ere lateness is not a barrier to the 
amendment. It must be lateness coupled with 
significant prejudice to the other side'"…. 
Contrary to the defendants' contentions, they did 
not demonstrate that they would be significantly 
prejudiced by the amendment. In light of the 
medical records of the plaintiff's decedent, which 
documented multiple hospital admissions and 
her declining medical condition following the 
subject accident, along with the decedent's 
deposition testimony regarding the aggravation 
of pre-existing medical conditions, the 
defendants cannot, under the circumstances of 
this case, claim to have been surprised by the 
amendment … . Moreover, the plaintiff offered a 
reasonable excuse for the delay, and to avoid 
any possible prejudice to the defendants, the 
Supreme Court granted them time to obtain 
further discovery … . Henry v MTA, 2013 NY 
Slip Op 03457, 2nd Dept, 5-15-13 
 

 
 

Discovery Demands Overbroad 
 
In affirming Supreme Court’s determination that 
petitioner’s discovery demands in a property tax 
assessment matter were overbroad, the Second 
Department wrote: 
 

…[T]he document demands, even limited to 
those concerning tax years 2008/2009, 
2010/2011, and 2011/2012, were of an 
overbroad and burdensome nature. Although 
CPLR 3101(a) provides for "full disclosure of all 
matter material and necessary in the prosecution 
or defense of an action," unlimited disclosure is 
not required, and supervision of disclosure is 
generally left to the Supreme Court's broad 
discretion… . While documents related to the 
actions of the Board of Assessment Review for 
the Town of Babylon are relevant to this hybrid 
proceeding and action alleging statutory and 
constitutional violations, the Supreme Court 
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properly determined that the "sweeping 
demands" of the notice of discovery and 
inspection were overbroad and burdensome …. 
"Where discovery demands are overbroad, the 
appropriate remedy is to vacate the entire 
demand rather than to prune it'" … .  In the 
Matter of Greenfield v Board of Assessment 
Review…, 2013 NY Slip Op 03480, 2nd Dept, 
5-15-13 
 

 
Two Options to Recover on Note and 

Mortgage/One in Law (Note)/One in Equity 
(Foreclosure) 

 
In finding that CPLR 5236(b) did not apply in the case, 
the Second Department described the two options a 
mortgagee has with respect to recovery based on a note 
and mortgage: 
 

CPLR 5236(b) provides, in relevant part, that 
"[r]eal property mortgaged shall not be sold 
pursuant to an execution issued upon a judgment 
recovered for all or part of the mortgage debt." 
Typically, a mortgagee has the choice of "two 
remedies: one at law in a suit on the debt as 
evidenced by the note, the other in equity to 
foreclose the mortgage" …. A mortgagee who 
elects to proceed on the note becomes "subject 
to the statutory restrictions which direct that when 
a judgment is recovered for all or part of the 
mortgage debt, the execution shall direct that no 
part of the mortgage[d] property shall be levied 
upon or sold thereunder" (Goddard v Johnson, 
96 Misc 2d 230, 231). Matter of Ivy Hill 
Commodities Corp v Beekharry, 2013 NY Slip 
Op 03483, 2nd Dept, 5-15-13 
 

 
 

Hybrid Article 78 and Declaratory Judgment 
Proceeding Requires Separate Treatment of 

Both 
 
 
In a hybrid proceeding--- an Article 78 proceeding to 
review a Town Board’s stop work order for a quarry 
acting without a permit, and a related declaratory 
judgment action---the Second Department determined 
Supreme Court could not dismiss the declaratory 
judgment action as if it were part of the Article 78 
proceeding.  The two actions must be treated as separate 
proceedings: 
 

…[I]n the absence of a dispositive motion 
addressed to the causes of action which sought 
declaratory relief, the Supreme Court improperly, 
in effect, dismissed those causes of action …. In 
a hybrid proceeding and action, separate 
procedural rules apply to those causes of action 

which are asserted pursuant to CPLR article 78, 
on the one hand, and those which seek 
declaratory relief, on the other hand (see id. at 
1008). "The Supreme Court may not employ the 
summary procedure applicable to a CPLR article 
78 cause of action to dispose of causes of action 
to recover damages or seeking a declaratory 
judgment"…. "Thus, where no party makes a 
request for a summary determination of the 
causes of action which seek damages or 
declaratory relief, it is error for the Supreme 
Court to summarily dispose of those causes of 
action"…. Here, since no party made such a 
motion, the Supreme Court should not have 
summarily disposed of the causes of action 
which sought declaratory relief, and the matter 
must be remitted … .  Matter of Lake St Granite 
Quarry, Inc v Town/Village of Harrison, 2013 
NY Slip Op 03487, 2nd Dept, 5-15-13 

 
 
 

Criteria for Motion to Amend a Complaint and 
for the “Relation Back” Doctrine Explained 

 
In affirming the denial of a motion to amend a complaint 
the Second Department described the law concerning 
amendment (CPLR 305) and “relation back” (CPLR 203): 
 

CPLR 305(c) authorizes the court, in its 
discretion, to "allow any summons or proof of 
service of a summons to be amended, if a 
substantial right of a party against whom the 
summons issued is not prejudiced" (CPLR 
305[c]). Where the motion is to cure "a misnomer 
in the description of a party defendant," it should 
be granted even after the statute of limitations 
has run where "(1) there is evidence that the 
correct defendant (misnamed in the original 
process) has in fact been properly served, and 
(2) the correct defendant would not be prejudiced 
by granting the amendment sought"…. CPLR 
305(c) does not apply in this case, where the 
plaintiff's mistake in failing to commence the 
action against Keyspan-Ravenswood within the 
statute of limitations period had nothing to do 
with the misnomer… . * * * 

 
As codified in CPLR 203(c), "what is commonly 
referred to as the relation back doctrine allows a 
claim asserted against a defendant in an 
amended filing to relate back to claims previously 
asserted against a codefendant for Statute of 
Limitations purposes where the two defendants 
are united in interest' (CPLR 203[b])" ….. For the 
rule allowing relation back to the original date of 
filing under CPLR 203(c) to apply, a plaintiff is 
required to prove that: "(1) both claims arose out 
of the same conduct, transaction, or occurrence, 
(2) the new party is united in interest with the 
original defendant, and by reason of that 
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relationship can be charged with such notice of 
the institution of the action that the new party will 
not be prejudiced in maintaining its defense on 
the merits by the delayed, otherwise stale, 
commencement, and (3) the new party knew or 
should have known that, but for a mistake by the 
plaintiff as to the identity of the proper parties, the 
action would have been brought against that 
party as well" … .  Sally v Keyspan Energy 
Corp, 2013 NY Slip Op 03469, 2nd Dept, 5-15-
13 

 
 
 

Statutorily-Mandated Venue Is Not Jurisdictional 
and Is Waivable 

 
In a full-fledged opinion by Justice Dillon, the Second 
Department discussed, in great detail, the relevant 
statutes and case law concerning the venue provisions in 
the CPLR and venue as mandated in the New York City 
Health & Hospitals Corporation (NYCHHC) Act. The 
Second Department determined NYCHHC Act’s 
statutorily-mandated venue is not jurisdictional and can 
be waived: 
 

In sum, since the NYCHHC chose to waive the 
venue provision contained in section 7401(3) of 
the New York City Health and Hospitals 
Corporation Act for actions brought against it 
upon the consolidation of the plaintiffs' two 
actions, and absent a showing of any special 
circumstances demonstrating that venue be 
placed in Bronx County [the statutorily-mandated 
venue], we conclude that the Supreme Court 
providently exercised its discretion in placing 
venue in Westchester County, where the first of 
the related actions was commenced. Wager v 
Pelham Union Free Sch Dist, 2013 NY Slip Op 
03475, 2nd Dept, 5-15-13 

 
 

 

Unsigned Depositions Deemed Admissible 
 

In a Labor Law action stemming from a fall through an 
open manhole, the plaintiffs submitted transcripts of one 
the plaintiff’s deposition testimony as part of plaintiffs’ 
motion for summary judgment on liability. Supreme Court 
denied plaintiffs’ motion on the ground that the certified 
deposition transcripts submitted by them were not signed.  
In determining that Supreme Court should not have 
denied plaintiffs’ motion on that ground, the Second 
Department wrote: 

By submitting the transcript of [plaintiff’s] 
deposition, the plaintiffs adopted it as accurate 
…. Further, the … defendants … did not 
challenge the accuracy of any of the transcripts 

submitted by the plaintiffs …. Consequently, 
those deposition transcripts were admissible ….  
Carey v Five Bros, Inc, 2013 NY Slip Op 
03626, 2nd Dept. 5-22-13 

 

 

No Proof of Service of Notice of Entry of Default 
Judgment/One Year Deadline Never Triggered 

The Second Department noted that the one-year 
deadline for a motion to vacate a default judgment (CPLR 
5015) was never triggered because the record included 
no proof that the notice of entry of the default judgment 
was served.  Gottlieb v Northriver Trading Co, LLC, 
2013 NY Slip Op 03618, 2nd Dept, 5-21-13 

 
 

Consolidation and Joint Trial Explained 
 
The Second Department explained the criteria for a 
motion to consolidate and explained when consolidation, 
as opposed to joining two actions for trial, is not 
appropriate: 

"A motion to consolidate two or more actions rests 
within the sound discretion of the trial court" (… see 
CPLR 602). "Where common questions of law or 
fact exist, consolidation is warranted unless the 
opposing party demonstrates prejudice to a 
substantial right" … . * * * 

…[A]ctions should be joined for trial, rather than 
consolidated, [when] certain parties would appear 
as both the plaintiff and the defendant if the actions 
were consolidated, and the actions involve certain 
different defendants … .  Matter of Joseph J, 2013 
NY Slip Pp. 03676, 2nd Dept, 5-22-13 
 

 

Expert’s Affidavit Should Have Been Considered 
in Summary Judgment Motion Even though 

Expert Had Not Been Disclosed 
 

In a slip and fall case, the defendant moved for summary 
judgment.  Because the plaintiff’s expert had not been 
previously disclosed, Supreme Court refused to consider 
the expert’s affidavit.  In reversing, the Second 
Department wrote: 

"[A] party's failure to disclose its experts pursuant 
to CPLR 3101(d)(1)(i) prior to the filing of a note 
of issue and certificate of readiness does not 
divest a court of the discretion to consider an 
affirmation or affidavit submitted by that party's 
experts in the context of a timely motion for 
summary judgment" …. Under the circumstances 
of this case, it was an improvident exercise of 
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discretion to refuse to consider the affidavit of the 
plaintiff's expert submitted in opposition to the 
respondents' motion … .  Salcedo v Weng Qu 
Ju, 2013 NY Slip Op 03656, 2nd Dept, 5-22-13 

 

 

Subpoena Can Not Be Used for Discovery 
Purposes 

 

The Second Department noted that a subpoena duces 
tecum may not be used for discovery purposes: 

"[A] subpoena duces tecum may not be used for 
purposes of discovery or to ascertain the 
existence of evidence"…. Here, the subpoena 
duces tecum served by the defendants 
improperly sought production of certain materials 
that the defendants had failed to seek during the 
discovery process, or that had previously been 
the subject of an unsuccessful motion to compel 
disclosure. Under these circumstances, the 
Supreme Court properly granted the separate 
motions of the plaintiff and the third-party 
defendant to quash the subpoena duces tecum 
… .  Wahab v Agris & Brenner, LLC, 2013 NY 
Slip Op 03667, 2nd Dept, 5-22-13 

 

 

 
 

Hearsay Evidence Can Be Considered in 
Opposition to Summary Judgment Motion As 

Long As It Is Not the Only Evidence 
 

In affirming the denial of defendant’s summary judgment 
motion where plaintiffs’ complaint alleged defendant 
coerced decedent into executing estate planning 
documents, the First Department noted that hearsay 
evidence may be considered as long as it is not the only 
evidence offered: 

While defendant correctly asserts that plaintiffs 
submitted certain hearsay evidence in opposition to 
the summary judgment motion, including certain 
physician and attorney notes, such hearsay 
evidence may be considered when submitted in 
opposition to a summary judgment motion, so long 
as it is not the only proof submitted …. Here, 
nonhearsay evidence, including affidavits from the 
decedent's friends as well as the decedent's first 
daughter, described the contentious nature of the 
marriage and the decedent's declining mental 
health. Moreover, the decedent, who was 83 years 
old and undisputedly suffered from some degree of 
cognitive impairment when he signed the 
documents, initiated this lawsuit during his lifetime 
and attested, by his verified complaint, to his 

declining health and defendant's abusive and 
coercive conduct.  Plaintiffs further rely on a 
nonhearsay affidavit from a forensic document 
examiner that concluded that the decedent's 
signature was forged on the retainer letter, possibly 
by defendant, as additional evidence that defendant 
coerced the decedent into retaining counsel to 
execute these documents and did not want the 
decedent to have separate counsel in the event of 
any conflict. All of this raises triable issues of fact 
whether defendant wielded sufficient influence over 
the decedent to overcome his free will …. Bishop v 
Maurer, 2013 NY Slip Op 03771, 1st Dept, 5-28-13 

 
 

Unsigned Depositions Admissible 
 
In ruling that both defendant’s and plaintiff’s unsigned 
deposition transcripts could be considered in slip and fall 
summary judgment motion, the Second Department 
wrote: 

Contrary to the plaintiff's contention, the 
Supreme Court properly considered the 
deposition transcripts submitted in support of the 
motion. The unsigned but certified deposition of 
the defendant was admissible under CPLR 
3116(a), since the transcript was submitted by 
the party deponent himself and, therefore, was 
adopted as accurate by the deponent…. 
Additionally, in reply to the plaintiff's opposition, 
the defendant submitted evidence which showed 
that the plaintiff's certified deposition transcript 
had been submitted to her for review, but that 
she failed to sign and return it within 60 days. 
Thus, the plaintiff's deposition transcript was 
properly used as fully as though it were signed…. 
Moreover, this evidence demonstrating the 
defendant's compliance with CPLR 3116(a) was 
properly considered in reply because it was 
submitted in direct response to allegations raised 
for the first time in the plaintiff's opposition 
papers…. David v Chong Sun Lee, 2013 NY 
Slip Op 03811, 2nd Dept, 5-29-13 

 

 

Submission of Affidavit of Merit in Reply 
Improper 

 
In reversing the vacation of the dismissal of a medical 
malpractice action, the Second Department noted that it 
was improper to submit an affidavit of merit from a 
medical expert in reply papers: 

The assertion of the plaintiff's counsel that he 
incorrectly calendared the date on which the note 
of issue was due amounted to a reasonable 
excuse of law office failure…. However, the 
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plaintiff failed to provide in her initial moving 
papers an affidavit of merit from a medical expert 
competent to attest to the meritorious nature of 
the cause of action alleging medical 
malpractice…. It was improper for the plaintiff to 
submit an affidavit of merit from a medical expert 
for the first time in her reply papers….  King v 
Dobriner, 2013 NY Slip Op 03817, 2nd Dept., 5-
29-13 

 

Nature of Declaratory Judgment and Doctrine of 
Ripeness Explained 

In affirming the result in an Article 78/declaratory 
judgment proceeding which unsuccessfully challenged 
the Department of Environmental Conservation’s finding 
that petitioner had violated statutory and regulatory 
provisions relating to the application of pesticide, the 
Fourth Department explained the principles underlying a 
declaratory judgment action and the doctrine of ripeness: 

Petitioners sought a declaration of the rights of 
the parties with respect to a 2002 consent order, 
and also sought further declarations that 
petitioners had the right to obtain waivers of the 
right to notification of the approximate dates upon 
which petitioners would apply products to the 
property of other customers. Pursuant to CPLR 
3001, “[t]he supreme court may render a 
declaratory judgment . .. as to the rights and 
other legal relations of the parties to a justiciable 
controversy.” “A declaratory judgment action thus 
‘requires an actual controversy between genuine 
disputants with a stake in the outcome,’ and may 
not be used as ‘a vehicle for an advisory opinion’ 
” … . Here, the court, with the consent of the 
DEC, dismissed all charges related to alleged 
violations of the 2002 consent order, and thus no 
active controversy remained with respect to it.  *  
*  * 
The test for ripeness is well settled, to wit, a 
determination must be final before it is subject to 
judicial review (see CPLR 7801 [1]). “In order to 
determine whether an agency determination is 
final, a two-part test is applied. ‘First, the agency 
must have reached a definitive position on the 
issue that inflicts actual, concrete injury and[,] 
second, the injury inflicted may not be prevented 
or significantly ameliorated by further 
administrative action or by steps available to the 
complaining party’ ” … .  Matter of Green 
Thumb Lawn Care, Inc v Iwanowicz…, 372, 4th 
Dept, 6-7-13 

 
 
 
 

 

Nature of Motion to Resettle Explained 
 
In dismissing the appeal from the denial of a motion to 
resettle or clarify, the Third Department explained the 
nature of a motion to resettle and some aspects of 
motions to reargue and renew: 

 
Petitioner's motion was one to resettle and/or 
clarify Supreme Court's prior judgment regarding 
back pay. Such a motion is designed "not for 
substantive changes [in, or to amplify a prior 
decision of, the court], but to correct errors or 
omissions in form, for clarification or to make the 
[judgment] conform more accurately to the 
decision" … .  Such  motions  rest on  the 
inherent power  of courts to  "'cure mistakes,  
defects  and  irregularities that  do  not  affect 
substantial rights of [the] parties'" Here, 
petitioners' motion  sought, unsuccessfully, to 
amplify and substantively amend, not merely to 
clarify, Supreme Court's prior judgment  ... Under 
established precedent, no appeal lies from the 
"'denial of a motion to resettle [or clarify] a 
substantive portion of an order'" … .Moreover, 
even were we to view petitioners' motion as one 
to reargue, which Supreme Court indicated 
would have been untimely (see CPLR 2221 [d] 
[3]), the motion was not "identified specifically as 
such" (CPLR  2221  [d] [1]), as required, and, in 
any event, no appeal lies from the denial of a 
motion to reargue ….  The motion likewise was 
not denominated as one seeking renewal (see 
CPLR 2221 [e] [1]) and was not based upon 
"new facts" or "a change in the law" (CPLR 2221 
[e] [2]).  Accordingly, the appeal must be 
dismissed.  Matter of Torpey v Town of 
Colonie, 515902, 3rd Dept, 6-6-13 
 
 

 
30-Day Time-Limit for Bringing Article 78 

Proceeding Pursuant to Public Health Law Runs 
from Date of Determination, Not Date of Written 

Notice of Determination 
 
The Third Department upheld the Appalachian Regional 
Emergency Medical Services Council’s determination 
that petitioner’s Article 78 action was untimely. Although 
the proceeding was brought within 30 days of the written 
notice of the Council’s determination, and the Council 
had a policy of issuing written notice, the Third 
Department determined the 30 day time-limit started 
when the determination was made, not when written 
notice was received: 
 

Public Health Law  §  3008  (5) requires that an 
appeal be taken within 30 days of when a 
regional council makes its determination, and 
there is no statutory requirement that the 
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determination be  in writing (see Public Health 
Law § 3008 [4]… .  Matter of Richmondville 
Volunteer Emergency Squad, Inc v NYS 
Department of Health…, 513688, 3rd Dept, 6-6-
13 
 

 
 

Failure to Allege Specific Facts to Rebut Process 
Server Affidavit Required Denial of Motion to 

Vacate Judgment w/o Hearing 
 
 
The Second Department upheld Supreme Court’s denial 
of a motion to vacate a judgment on the ground 
defendant was not served.  No hearing was necessary 
because defendant did not swear to specific facts to rebut 
the facts in the process server’s affidavit: 
 

"Although a defendant's sworn denial of receipt of 
service generally rebuts the presumption of 
proper service established by the process 
server's affidavit and necessitates an evidentiary 
hearing, no hearing is required where the 
defendant fails to swear to specific facts to rebut 
the statements in the process server's 
affidavits'"…. Since the appellant never denied 
the specific facts contained in the process 
server's affidavit, no hearing was required… .  
Bank of NY v Samuels, 2013 NY Slip Op 
03958, 2nd Dept, 6-5-13 

 

 

“Crime-Fraud” Exception to Attorney-Client 
Privilege Re: Studies Funded by Defendant 

Casting Doubt on Relationship Between 
Asbestos and Cancer 

 
In a full-fledged opinion by Justice Andrias, the First 
Department determined plaintiffs, as part of discovery in 
this asbestos litigation, were entitled to an in camera 
review of defendant’s internal communications and to the 
data underlying published research studies funded by the 
defendant. The studies purported to cast doubt on 
whether chrysotile asbestos caused cancer.  In the 
course of the opinion, the First Department explained the 
“crime-fraud” exception to the attorney-client privilege 
(the basis of the request for in camera review of 
defendant’s internal communications): 

The motion court providently exercised its broad 
discretion …when it  …granted in camera review of 
the documents to determine whether the crime-
fraud exception to the attorney-client privilege 
applied … . 

The crime-fraud exception encompasses " a 
fraudulent scheme, an alleged breach of fiduciary 
duty or an accusation of some other wrongful 

conduct'"…. "[A]dvice in furtherance of a fraudulent 
or unlawful goal cannot be considered sound.' 
Rather advice in furtherance of such goals is 
socially perverse, and the client's communications 
seeking such advice are not worthy of protection"….  
A party seeking "to invoke the crime-fraud 
exception must demonstrate that there is a factual 
basis for a showing of probable cause to believe 
that a fraud or crime has been committed and that 
the communications in question were in furtherance 
of the fraud or crime" … .However, "[a] lesser 
evidentiary showing is needed to trigger in camera 
review than is required ultimately to overcome the 
privilege"… .  
To permit in camera review of the documents to 
analyze whether the communications were used in 
furtherance of such wrongful activity, there need 
only be "a showing of a factual basis adequate to 
support a good faith belief by a reasonable person 
that in camera review of the materials may reveal 
evidence to establish the claim that the crime-fraud 
exception applies" …. "Once that showing is made, 
the decision whether to engage in in camera review 
of the evidence rests in the sound discretion of the 
[] court" …. Matter of New York City Asbestos 
Litig, 2013 NY Slip Op 04127, 1st Dept, 6-6-13 

 
 

Forum Non Conveniens Doctrine Applied 
 
In affirming the dismissal of the action on forum non 
conveniens grounds, the First Department described the 
criteria and relevant facts as follows: 
 

The doctrine of forum non conveniens, as 
codified under CPLR 327, permits a court to stay 
or dismiss an action "where it is determined that 
the action, although jurisdictionally sound, would 
be better adjudicated elsewhere" …. The 
doctrine rests on considerations of justice, 
fairness and convenience … . * * * 
 
The subject matter of this action - insurance 
coverage for liability relating to the manufacture 
of products in Massachusetts - has no 
substantial connection to New York. When the 
policies were issued, Warren was a 
Massachusetts corporation and had its principal 
place of business in that state. Liberty Mutual, 
the insurer under the policies at issue, is a 
Massachusetts corporation that has its principal 
place of business in that state. Both plaintiffs are 
foreign corporations that maintain their principal 
places of business in other states… . Century 
Indem Co v Liberty Mut Ins Co, 2013 NY Slip 
Op 03953, 1st Dept, 6-4-13 
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Note of Issue Which States Discovery Not 
Complete Is a Nullity 

 

The Second Department determined a note of issue 
which indicates discovery is not complete is a nullity: 

Pursuant to Uniform Rules for Trial Courts (22 
NYCRR) § 202.21, a note of issue must be 
accompanied by a certificate of readiness, which 
must state that there are no outstanding requests 
for discovery and the case is ready for trial (see 
22 NYCRR 202.21[a], [b]). While the filing of a 
note of issue within 90 days after service upon 
the plaintiff of a written demand to serve and file 
the note of issue precludes a court from 
dismissing the action …, here, the plaintiffs' 
certificate of readiness stated, inter alia, that 
discovery proceedings now known to be 
necessary were not completed, that there were 
outstanding requests for discovery, and that the 
case was not ready for trial. Since the certificate 
of readiness failed to materially comply with the 
requirements of 22 NYCRR 202.21, the filing of 
the note of issue was a nullity, and that branch of 
the appellant's motion which was to vacate the 
note of issue was properly granted… .  Furrukh 
v Forest Hills Hosp, 2013 NY Slip Op 03968, 
2nd Dept, 6-5-13 

 
 

Certification Order Requiring Filing of Note of 
Issue in 70, Rather than 90, Days Could Not Be 

Basis of Dismissal 
 

The Second Department determined that a certification 
order which required a note of issue be filed within 70 
days, rather than 90 days, could not be the basis for 
dismissal of the action: 

The certification order dated March 2, 2010, did 
not constitute a valid 90-day demand pursuant to 
CPLR 3216 because it directed the plaintiff to file 
a note of issue within 70 days, rather than 90 
days, of the date of the order. Since the order 
failed to conform with a statutorily mandated 
condition precedent to dismissal of the action, the 
Supreme Court was not authorized to dismiss the 
action pursuant to CPLR 3216… . Although the 
plaintiff raises this issue for the first time on 
appeal, it involves a question of law that appears 
on the face of the record, and could not have 
been avoided if brought to the attention of the 
Supreme Court… . Gu v Hatsis, 2013 NY Slip 
Op 03970, 2nd Dept, 6-5-13 

 

 
 

Adjournment Which Would Not Affect Trial Date 
Should Have Been Granted 

 
The First Department determined Supreme Court should 
not have denied a request for a one-day adjournment to 
conduct an independent medical examination (IME): 

The court improvidently exercised its discretion 
by denying defendants a one-day adjournment to 
conduct the already scheduled IME, as there is 
no evidence that the failure to conduct it 
previously was willful, and no evidence that 
plaintiff would have been prejudiced by the delay 
…. Moreover, the court could have allowed the 
IME without vacating the note of issue…, thereby 
causing no delay in the trial. …  Pickering v 
Union 15 Rest Corp, 2013 NY Slip Op 04122, 
1st Dept, 6-6-13 

 

Forum Non Conveniens Doctrine Applied 
 

In affirming the dismissal of a complaint on forum non 
conveniens grounds [after noting the first inquiry must be 
whether the court has jurisdiction over the parties], the 
First Department wrote: 

"The applicability of foreign law is an important 
consideration in determining a forum non 
conveniens motion and weighs in favor of 
dismissal"… .. The question of whether defendants' 
corporate veils should be pierced will be determined 
by the laws of each defendant's state of 
incorporation… . That means that a New York court 
will have to apply the laws of Samoa, Hong Kong, 
and Canada.  The witnesses and documents 
required to show that defendants are alter egos will 
likely be located in Samoa, Hong Kong, and 
Canada. This also weighs in favor of dismissal… .  
Other than the fact that plaintiff is trying to enforce a 
judgment of the Southern District of New York 
(which merely recognized a London judgment 
against Shipping), this case has no tie to New 
York… .  Flame SA v Worldlink Intl (Holding) Ltd, 
2013 NY Slip Op 04107, 1st Dept, 6-6-13 

 
Motion to Resettle Explained 

 
In determining petitioner’s motion was not a motion to 
resettle because it sought to amend, rather than merely 
clarify, a judgment, the Third Department explained: 
 

[A motion to resettle] is designed "not for 
substantive changes [in, or to amplify a prior 
decision of, the court], but to correct errors or 
omissions in form, for clarification or to make the 
[judgment] conform more accurately to the 
decision"…. Such  motions  rest on  the inherent 
power  of courts to  "'cure mistakes,  defects  and  
irregularities that  do  not  affect substantial rights 
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of [the] parties'"…. Here, petitioners' motion  
sought, unsuccessfully, to amplify and 
substantively amend, not merely to clarify, 
Supreme Court's prior judgment … .  Matter of 
Torpey v Town of Colonie, 515902, 3rd Dept,. 
6-13-13 
 
 

Plaintiff’s Lack of Knowledge About Contract 
Breaches Did Not Toll Statute of Limitations 

 
The Second Department determined plaintiff’s lack of 
knowledge about alleged annual breaches of contract by 
the village for which he served as police commissioner 
was not the result of fraud and, therefore, the 18-month 
statute of limitations for each breach was not tolled: 

Pursuant to CPLR 9802, "no action shall be 
maintained against the village upon or arising out 
of a contract of the village unless the same shall 
be commenced within eighteen months after the 
cause of action therefor shall have accrued, nor 
unless a written verified claim shall have been 
filed with the village clerk within one year after the 
cause of action shall have accrued." Where the 
claim is for the payment of a sum of money 
allegedly owed pursuant to a contract, the cause 
of action accrues when the plaintiff possesses a 
legal right to demand payment…. Here, as the 
Village correctly contends, the causes of action 
alleging breach of contract accrued at the end of 
each year that the plaintiff allegedly was not paid 
in accordance with his contract…. Since this 
action was not commenced until September 28, 
2011, the Village established, prima facie, that 
the action was time-barred to the extent that the 
plaintiff sought to recover damages accruing prior 
to March 28, 2010, that is, 18 months prior to the 
commencement of the action…. In opposition, the 
plaintiff failed to raise a question of fact as to 
whether the statute of limitations had been tolled 
or was otherwise inapplicable, or whether he 
actually commenced the action within the 
applicable limitations periods…. Contrary to the 
plaintiff's contention, his lack of knowledge that 
the several breaches had occurred did not toll the 
running of the limitations period… Reid v 
Incorporated Vil of Flora Park, 2013 NY Slip 
Op 04321, 2nd Dept, 6-12-13 

 
 

Procedure Re: “Improper Service” Affirmative 
Defense and Criteria for “Account Stated” 

Pleadings 
 

The Fourth Department explained the law with respect to 
dismissal based on the “improper service” affirmative 
defense, and the pleading requirements for an “account 
stated:” 

 
Because defendants failed to move to dismiss 
the complaint against them on that ground within 
60 days after serving their respective answers, 
which set forth objections to service (see CPLR 
3211 [e]), they thereby waived those 
objections…. As plaintiff further contends, 
defendants did not demonstrate the requisite 
“undue hardship” to justify an extension of 
defendants’ time for moving to dismiss the action 
on the ground of improper service (CPLR 3211 
[e…).* * * 
 
…[W]e reject plaintiff’s related contention that it is 
entitled to judgment on the account stated cause 
of action pursuant to CPLR 3016 (f). That statute 
provides in relevant part that, where the plaintiff 
in an action involving the “performing of labor or 
services” sets forth “the items of his [or her] claim 
and the reasonable value or agreed price of 
each,” the defendant, in his or her answer, must 
“indicate specifically those items he [or she] 
disputes.” Plaintiff contends that it is entitled to 
judgment because defendants’ answers set forth 
only general denials…. Here, however, plaintiff’s 
itemization of the charges fails to meet the 
specification standards of CPLR 3016 (f). 
Although plaintiff contends that defendants made 
a partial payment … toward the amount due, 
plaintiff failed to specify to which of the invoice 
items defendants’ payment was applied …. As a 
result, “the [complaint] ‘did not trigger a duty on 
the part of [defendants] to specifically dispute 
each item’ ” ….  Anderson & Anderson, LLP…v 
Incredible Investments…425, 4th Dept, 6-14-13 
 

 
Court Is Powerless After Release Signed and 

Filed 
 
The Fourth Department noted that a court loses 
jurisdiction over a case after a release has been signed 
and filed: 

 
Supreme Court erred in granting the motion of … 
(defendant) to compel plaintiff to comply with the 
release agreement between plaintiff and 
defendants. Defendant brought his motion after 
the related third-party action was settled and an 
unconditional stipulation of discontinuation as to 
him with respect to this action was signed by the 
attorneys for plaintiff and defendant and filed. 
Although a trial court has the power “to exercise 
supervisory control over all phases of pending 
actions an proceedings”…, it lacks jurisdiction to 
entertain a motion after the action has been 
“unequivocally terminated . . . [by the execution 
of] an express, unconditional stipulation of 
discontinuance”….  Cambridge Integrated 
Services Group, Inc v Johnson…, 723, 4th 
Dept, 6-14-13 
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Preclusion Proper Remedy for Failure to Comply 
with Discovery Deadlines and Requests 

 

The Second Department determined the failure to comply 
with discovery deadlines and provide good faith 
responses to discovery requests justified the preclusion 
of evidence: 

“The failure to comply with deadlines and provide 
good-faith responses to discovery demands impairs 
the efficient functioning of the courts and the 
adjudication of claims’”… . The nature and degree 
of the penalty to be imposed pursuant to CPLR 
3126 lies within the sound discretion of the trial 
court…. Here, the plaintiff made a clear showing 
that the defendants failed to comply with the 
compliance conference order …. Which required 
them to respond to certain requests made in the 
plaintiff’s supplemental notice of demand for 
production of documents …, since the defendants 
did not provide meaningful responses to those 
demands (see CPLR 3126[3];…). Further, the 
defendants’ willful and contumacious conduct in 
failing to meaningfully respond to those demands 
was reasonably inferred from the defendants’ 
repeated failures to respond to the plaintiff’s 
demands and the court’s compliance conference 
order without a reasonable excuse…. Accordingly, 
the Supreme Court providently exercised its 
discretion in granting that branch of the plaintiff’s 
cross motion which was pursuant to CPLR 3126 to 
preclude the defendants from presenting evidence 
at trial with respect to those items … .  HR Prince, 
Inc v Elite Envtl Sys, Inc, 2013 NY Slip Op 04576, 
2nd Dept, 6-19-13 

 
 
 

Dismissal of Complaint “With Prejudice” Did Not 
Require Dismissal of Second Complaint 

 
Even though a complaint had ostensibly been dismissed 
“with prejudice” because the plaintiff did not have the 
capacity to sue, a subsequent complaint brought after 
plaintiff gained capacity to sue could not be dismissed 
pursuant to res judicata or collateral estoppel: 

The record makes clear that, notwithstanding its 
denomination of the dismissal of the first action 
as "with prejudice," the Supreme Court did not 
intend to preclude the plaintiff from commencing 
a new action once he acquired the capacity to 
sue, which he purportedly lacked when he 
commenced the first action (see CPLR 
3211[a][3]). Consequently, as the Supreme Court 
stated in the order appealed from, the dismissal 
of the first action was not a final judgment on the 
merits and it was not preclusive, under either res 

judicata or collateral estoppel, of claims or issues 
in the present action …. Thus, the court properly 
granted that branch of the plaintiff's motion which 
was to dismiss the affirmative defenses of res 
judicata and collateral estoppel. Brown v 
Lutheran Med Ctr, 2013 NY Slip Op 04568, 2nd 
Dept, 6-19-13 

 

 
Statute of Limitations Defense in Article 78 
Proceeding Waived Because Not Raised in 
Answer or Pre-Answer Motion to Dismiss 

 
In reversing Supreme Court’s dismissal of an Article 78 
proceeding as untimely, the Third Department 
determined the statute of limitations defense was waived 
because it was not raised in the answer or in a pre-
answer motion to dismiss: 

 
Petitioner contends that Supreme Court erred in 
granting respondent's oral motion to dismiss the 
petition based upon statute of limitations grounds 
inasmuch as respondent  failed to timely raise 
this defense/objection in either its verified answer 
or a pre-answer motion to dismiss. We agree. It 
is well established that an aggrieved party must 
raise a statute of limitations defense/objection in 
either the answer or a pre-answer motion  to  
dismiss  (see  CPLR  3211  [e]; 7804  [f];…). A 
pre-answer motion  to dismiss based  upon  a 
statute of limitations defense/objection 
necessarily "must  be  made  prior to the time in 
which to serve an  answer, and the failure to do  
so will result in a waiver of the defense unless 
[thereafter] raised in the responsive pleading"… .  
Matter of Kowalczyk v Village of Monticello, 
515968, 3rd Dept 6-27-13 
 
 

 
 

Statute of Limitations for Article 78 “Mandamus 
to Compel”/Doctrine of Laches Applied 

 
The Fourth Department affirmed the dismissal (as 
untimely) of an Article 78 proceeding against the City of 
Buffalo and others which sought to compel the city to 
investigate two fires pursuant to General Municipal Law 
section 204-d.  The Fourth Department explained when 
the four-month statute of limitations in this “mandamus to 
compel” action was triggered and applied the doctrine of 
laches: 
 

…[T]the petition is in the nature of mandamus to 
compel inasmuch as petitioner seeks to “compel 
the performance of a ministerial act [imposed] by 
law”… . In such a proceeding, the four-month 
statute of limitations begins to run when a 
respondent refuses a petitioner’s demand that it 
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“perform its duty” (CPLR 217 [1];…). The 
petitioner’s “demand must be made within a 
reasonable time after the right to make the 
demand occurs”…. Here, petitioner made a 
February 8, 2010 written demand to the Erie 
County District Attorney’s Office to conduct a 
further investigation. The Erie County District 
Attorney’s Office, however, is not a named 
respondent, and we conclude that petitioner 
“unreasonably delayed” in failing to make the 
demand to respondents on February 8, 2010 and 
that “this proceeding is barred by laches” ….  
Matter of Van Tol v City of Buffalo…, 582, 4th 
Dept 6-28-13 
 
 

 
Motion for Default Judgment Should Have Been 

Denied/Motion to Compel Acceptance of Late 
Answer Should Have Been Granted 

 
The Second Department determined Supreme Court 
should not have granted plaintiff’s motion for a default 
judgment and denied defendant’s motion to compel the 
acceptance of a late answer: 

 
Under the circumstances of this case, the 
Supreme Court improvidently exercised its 
discretion in granting the plaintiffs' motion 
pursuant to CPLR 3215 for leave to enter a 
default judgment against the defendant 
Lockwood Associates, LLC (hereinafter 
Lockwood), and in denying Lockwood's cross 
motion pursuant to CPLR 3012(d) to compel the 
plaintiffs to accept service of its answer. 
Considering the lack of any prejudice to the 
plaintiffs as a result of Lockwood's relatively short 
delay in answering, the existence of a potentially 
meritorious defense, and the public policy 
favoring the resolution of cases on the merits, 
Lockwood's delay in answering should have been 
excused….  Grammas v Lockwood Assoc 
LLC, 2013 NY Slip Op 04776, 2nd Dept 6-26-13 
 
 

 
 

“Grouping of Contact” Analysis to Determine 
Which State’s Law Applies 

 
The First Department noted Supreme Court correctly 
applied the “grouping of contacts” analysis in determining 
whether New York or Maryland law applied in an action to 
determine which insurance company was required to 
defend and indemnify.  The First Department further 
noted that late notice to the carrier because of the need 
to investigate did not warrant the carrier’s disclaimer of 
coverage.  Addressing the “grouping of contacts,” the 
court explained: 
 

The motion court correctly determined that, under 
the standard "grouping of contacts" analysis, 
New York law, rather than Maryland law, applies 
in this case …. Indeed, the subcontract between 
Hayward Baker and Schiavone involved 
construction services at a site located in New 
York, Schiavone formed a joint venture in New 
York to perform those services, the accident and 
resulting litigation occurred in New York, Zurich 
asserts that it is a New York corporation with a 
home office in New York, Illinois National is 
licensed to do business in New York, and the 
demand letters and responses were sent from 
the parties' New York offices … .  Illinois Natl 
Ins Co v Zurich Am Ins Co, 2013 NY slip Op 
04881, 1st Dept 6-27-13 
 

 
 

CIVIL PROCEDURE/APPEALS 
 

Article 78 Petition in Nature of Prohibition 
Against Judge and District Attorney Granted 

The Second Department explained the criteria for an 
Article 78 action (against a judge and district attorney) in 
the nature of prohibition.  In this case Supreme Court had 
ordered defendant to appear for resentencing after the 
Appellate Division had ruled without remitting the matter 
to Supreme Court for further proceedings.  The Second 
Department granted the petition and prohibited the 
resentencing: 

The remedy of prohibition generally lies when a 
court or an officer acts or threatens to act without 
jurisdiction or exceeds its authorized powers in a 
proceeding over which it has jurisdiction (see 
CPLR 7803[2];…). To warrant the extraordinary 
remedy of prohibition, it is not enough that the 
court made a mere legal error. Rather, the court’s 
error must implicate its very powers and thereby 
be subject to correction by prohibition….  Matter 
of Dow v Tomei, 2013 NY Slip Op 04799, 2nd 
Dept 6-26-13 

 
 

CIVIL PROCEDURE/BANKING 
LAW 

 
Bank Account in Name “Ann … or Thomas…” 
Could Be Turned Over to Pay Debt Owed by 

Thomas 
 
In finding that the funds held in a bank account in the 
name of “Ann Sledjeski or Thomas Sledjeski” should 
have been turned over to pay Thomas Sledjeski’s debt, 
the Second Department wrote: 
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The Supreme Court should have granted the 
unopposed petition pursuant to CPLR 5225(b) to 
direct Hudson City Savings Bank to turn over the 
funds of an account it held in the name of "Ann 
Sledjeski or Thomas Sledjeski," to partially satisfy 
a judgment entered in favor of the petitioner and 
against Thomas C. Sledjeski. " [T]he opening of a 
joint bank account creates a rebuttable 
presumption that each named tenant is 
possessed of the whole of the account so as to 
make the account vulnerable to levy of a money 
judgment by the judgment creditor of one of the 
joint tenants'" (…see Banking Law § 675[b]). 
Therefore, the petitioner was not required to 
establish that the judgment debtor was the sole 
contributor of funds to the account. Moreover, 
since none of the respondents appeared or 
answered the proceeding, they failed to rebut the 
presumption …  Matter of JRP Old Riverhead, 
Ltd v Hudson City Sav Bank, 2013 NY Slip Op 
03484, 2nd Dept, 5-15-13 

 

 

 
 

CIVIL RIGHTS LAW 
 

Inmate’s FOIL Request to District Attorney’s 
Office for His Communications with Victims of 

Sexual Offenses May Be Prohibited by Civil 
Rights Law 

 
The Third Department remitted the case to Supreme 
Court for an in camera review of the information sought 
by an inmate’s FOIL request of the District Attorney’s 
office to turn over his communications with the victim’s of 
sexual offenses.  The Third Department determined any 
communications that fell under the protection of the Civil 
Rights Law could not be turned over: 

…"Civil Rights Law § 50-b (1) provides a statutory 
exemption from disclosure for documents that 
tend to identify the victim of a sex offense" … 
Civil Rights Law  §  50-b expressly prohibits the 
disclosure of information pertaining to the identity 
of victims of sex offenses, providing, in relevant 
part, that "[n]o report, paper, picture, photograph, 
court file or other documents, in the custody or 
possession of any public officer or employee, 
which identifies such a victim shall be made 
available for public inspection" and that "[n]o such 
public officer or employee shall disclose any 
portion of any police report, court file, or other 
document, which tends to identify such a victim" 
(Civil Rights Law § 50-b [1]). The District 
Attorney's office must make a "particularized 
showing that the statutory exemption from 

disclosure pursuant to Civil Rights La§ 50-b 
applies to all of the records petitioner seeks"… . 
Matter of MacKenzie, v Seiden, 513156, 3rd 
Dept, 5-2-13 
 
 

COLLATERAL ESTOPPEL 
 

Absence of Privity Precluded Application of 
Collateral Estoppel Doctrine 

 
The Third Department, in reversing Supreme Court, 
determined the absence of privity precluded the 
application of the doctrine of collateral estoppel.  Northrop 
owned a gas station which was a designated spill site 
(gasoline). The Department of Environmental 
Conservation spent about $125,000 cleaning it up. 
Northrop sought payment for the clean-up from its 
insurance carrier (the defendant here). In a prior 
declaratory judgment proceeding Supreme Court 
determined the policy did not cover petroleum 
contamination. Then the state, the plaintiff here, started 
an action against the defendant insurance company 
under Navigation Law 190 seeking reimbursement of the 
clean-up expenses.  Supreme Court dismissed the 
complaint as barred by the doctrine of collateral estoppel 
(the prior declaratory judgment finding the insurance 
policy did not cover the clean-up expense).  In reversing, 
finding collateral estoppel should not have been invoked 
because Northrop and the state were not in privity, the 
Third Department wrote: 
 

Plaintiff is the entity that has undertaken the 
cleanup and now seeks reimbursement for 
monies expended. Thus, plaintiff has a right of 
indemnification against Northport to recoup these 
costs …, establishing an indemnitor-indemnitee 
relationship. Plaintiff's right of indemnification,  
however, is independent of Northport's 
contractual right to have its insurance carrier, 
defendant, cover these costs under the terms of 
the liability insurance  policy. Moreover, 
Navigation Law § 190 authorizes plaintiff to 
commence a direct action against defendant, and 
this right is independent of plaintiff's right of 
indemnification against Northport. Given that 
plaintiff's rights are not conditioned upon and do 
not derive from Northport's, the existence of an 
indemnitor-indemnitee relationship between 
Northport and plaintiff does not establish privity 
between these parties.  State of New York v 
Zurich American Insurance Company, 514916, 
3rd Dept, 5-9-13 
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CONTEMPT 
 

Differences Between Civil and Criminal 
Contempt Explained 

 
In sending the case back to Supreme Court for a hearing 
on the issue of whether defendant is guilty of civil and/or 
criminal contempt (re: the violation of a court order), the 
Second Department explained the differences between 
the two types of contempt as follows: 
 

"Civil contempt (see Judiciary Law § 753) has as 
its aim the vindication of a private party to 
litigation'" …. In order to prevail on a motion to 
hold a party in contempt, the moving party must 
demonstrate that the party charged with contempt 
violated a clear and unequivocal mandate of the 
court, thereby prejudicing the moving party's 
rights … ."It is not necessary that the 
disobedience be deliberate or willful; rather, the 
mere act of disobedience, regardless of its 
motive, is sufficient if such disobedience defeats, 
impairs, impedes, or prejudices the rights or 
remedies of a party …. "The burden of proof is on 
the proponent of the contempt motion, and the 
contempt must be established by clear and 
convincing evidence" … . 

 
"[U]nlike a civil contempt proceeding, [in a 
criminal contempt proceeding,] proof of guilt must 
be established beyond a reasonable doubt" …. 
"The purpose of criminal contempt (see Judiciary 
Law § 750) is to vindicate the authority of the 
court. No showing of prejudice to the rights of a 
party to the litigation is needed since the right of 
the private parties to the litigation is not the 
controlling factor'" … .However, "[a]n essential 
element of criminal contempt is willful 
disobedience. Knowingly failing to comply with a 
court order gives rise to an inference of 
willfulness which may be rebutted with evidence 
of good cause for noncompliance" … .  Gomes v 
Gomes, 2013 NY Slip Op 03454, 2nd Dept, 5-
15-13 
 
 

Civil Versus Criminal Contempt Explained in 
Context of Imposition of Fines or Monetary 

Penalties 
 

In a divorce proceeding plaintiff sought a contempt finding 
and the imposition of monetary penalties or fines in 
connection with defendant’s failure to comply with a court 
order.  The Second Department explained the principles 
underlying civil versus criminal contempt as follows: 

"[U]nlike fines for criminal contempt where 
deterrence is the aim and the State is the 
aggrieved party entitled to the award, civil 

contempt fines must be remedial in nature and 
effect. The award should be formulated not to 
punish an offender, but solely to compensate or 
indemnify private complainants"…. In the instant 
matter, the Supreme Court held the defendant in 
civil contempt. "Coercive penalties designed to 
modify the contemnor's behavior, generally 
speaking, are civil in nature, while penalties 
meant to punish the contemnor for past acts of 
disobedience are criminal…. Thus, a fine "is 
considered civil and remedial if it either coerces 
the recalcitrant party into compliance with a court 
order, or compensates the claimant for some loss 
. . . If a fine is not compensatory, it is civil only if 
the contemnor is given an opportunity to purge" 
… . Here, where the plaintiff failed to prove an 
actual loss, any penalty that punished the 
defendant for her past acts of disobedience 
would have been within the rubric of a criminal 
contempt and thus improper within this civil 
contempt adjudication … .  Ruesch v Ruesch, 
2013 NY Slip Op 03655, 2nd Dept, 5-22-13 
 
 

CONSTITUTIONAL LAW 
 

New York City Administrative Code Imposing a 
$2000 Fine for Removal Recyclable Material from 

Curb Violated Excessive-Fines Clauses 
 

In a full-fledged opinion by Justice Richter, the First 
Department determined the New York City Administrative 
Code provision which imposed a $2000 fine for the 
removal of recyclable material from the curb violated the 
Eighth Amendment as applied.  The code provision was 
designed to prevent large scale removal of recyclable 
material which deprived the City of recycling income. The 
petitioner was an artist who used recyclable material in 
his work.  He picked up a television antenna which had 
been put out on the curb.  He was pulled over by the NYC 
sanitation police, given a summons mandating a $2000 
fine, and his vehicle was seized.  The First Department 
wrote: 

It is undisputed that petitioner violated the 
relevant Administrative Code provision---he 
removed and transported a recyclable object 
using a motor vehicle. Nevertheless, under the 
specific circumstances here, we conclude that 
the mandatory $2,000 penalty amounts to an 
unconstitutionally excessive fine.  The Eighth 
Amendment of the United States Constitution 
forbids the imposition of "excessive fines." The 
New York State Constitution contains the same 
prohibition (art I, § 5). The Excessive Fines 
Clause " limits the government's power to extract 
payments, whether in cash or in kind, as 
punishment for some offense''"… . A fine is 
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unconstitutionally excessive if it "notably exceeds 
in amount that which is reasonable, usual, proper 
or just" …. Thus, the Excessive Fines Clause is 
violated where the fine is "grossly disproportional 
to the gravity of [the] offense"… . Matter of 
Prince v City of New York, 2013 NY Slip Op 
03623, 2nd Dept, 5-21-13 

 

 

Home Rule Provision of New York State 
Constitution Not Violated by Tax Funding 

Metropolitan Transportation Authority 
 

The Second Department determined Tax Law article 23, 
imposing a tax on employers to fund the Metropolitan 
Transportation Authority, which provides services in New 
York City and the counties of Dutchess, Nassau, Orange, 
Putnam, Rockland, Suffolk and Westchester.  The 
Second Department held that the tax did not violate the 
“home rule” provision in the New York Constitution 
because the tax benefitted the whole state: 

Article IX, § 2 of the New York Constitution provides 
that “special law[s]” relating to the property, affairs or 
government of any local government may not be 
enacted without a “home rule message” from the 
locality or the localities affected by the law (NY 
Const, art IX, § 2[b][2]). Regardless of whether a 
special law such as the MTA Employer Tax Law is a 
law relating to the property, affairs, or government of 
any local government and, thus, would otherwise 
require a home rule message, “[a] recognized 
exception to the home rule message requirement 
exists when a special law serves a substantial State 
concern”…. A subject may be a substantial State 
concern even where it is intermingled with the 
concerns of the locality …. Certain matters of local 
concern have been held to be of sufficient 
importance affecting the whole of the State, 
including differing threshold requirements under the 
amended Wicks law…, the regulation of taxis in the 
City of New…, the sewer system of the city of 
Buffalo…, the limitation of New York City rent 
controls…, the salaries of district attorneys of certain 
counties …, the protection of the resources of the 
Adirondack Park region…, and solid waste disposal 
in Nassau and Suffolk Counties …. Mangano v 
Silver, 2013 NY Slip Op 04783, 2nd Dept 6-26-13 

 
 

CORPORATIONS 
 

Elements of Breach of Fiduciary Duty 
 
The Second Department explained the elements of a 
cause of action for breach of fiduciary duty in the context 
of the board of directors of a corporation and the business 
judgment rule: 

A cause of action sounding in breach of fiduciary 
duty must be pleaded with the particularity 
required by CPLR 3016(b)"…. "The elements of a 
cause of action to recover damages for breach of 
fiduciary duty are (1) the existence of a fiduciary 
relationship, (2) misconduct by the defendant, 
and (3) damages directly caused by the 
defendant's misconduct"… . Members of a board 
of directors of a corporation "owe a fiduciary 
responsibility to the shareholders in general and 
to individual shareholders in particular to treat all 
shareholders fairly and evenly"….  

The business judgment rule "bars judicial 
inquiry into actions of corporate directors 
taken in good faith and in the exercise of 
honest judgment in the lawful and 
legitimate furtherance of corporate 
purposes"… .   Deblinger v Sani-Pine 
Prods Co, Inc, 2013 NY Slip Op 03963, 
2nd Dept, 6-5-13 

 
 
 

CORRECTION LAW 
 

Discrimination (Re Licensing) Based on Criminal 
Conviction Disallowed 

The First Department annulled a determination denying 
petitioner’s renewal application for a stationary engineer 
license finding no rational basis for the denial. Petitioner 
had been convicted of participating in a kickback scheme.  
The First Department noted that the equipment 
maintenance responsibilities of a stationary engineer 
were not implicated by the conviction.  The First 
Department wrote: 

[The actions underlying the conviction] bear no 
direct relationship to the equipment maintenance 
duties and responsibilities inherent in the 
stationary engineer license, and thus do not 
satisfy the first exception to the general 
prohibition of discrimination against persons 
previously convicted of criminal offenses (see 
Correction Law § 752[1]).The record further 
shows that respondent failed to afford petitioner 
the mandatory presumption of rehabilitation 
attendant to his certificate of relief from 
disabilities (see Correction Law § 753[2]), and 
appeared to have disregarded the additional 
evidence of rehabilitation submitted by petitioner. 
… We further find that respondent could not have 
rationally found petitioner to pose an 
unreasonable risk to public safety or welfare so 
as to satisfy the second exception to the general 
prohibition (see Correction Law § 752[2]). 
Petitioner disclosed his 2006 conviction, based 
on acts occurring in 2005 and earlier, on his 
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license renewal applications from 2007 through 
2010, all of which were granted. Matter of 
Dellaporte v NYC Dept of Buildings, 2013 NY 
Slip Op 03281, 1st Dept, 5-7-13 
 

Supreme Court’s Denial of Application for 
Stationary Engineer License Based on 
Applicant’s Criminal Record Reversed 

 
The First Department, in this and several other similar 
rulings, reversed Supreme Court’s denial of petitioner’s 
application for a stationary engineer license determining 
that petitioner’s criminal record bore no relationship to the 
duties of a stationary engineer: 

The determination to deny petitioner’s renewal 
application for a stationary engineer license was in 
violation of lawful procedure and lacked a rational basis. 
Respondents arbitrarily concluded that petitioner’s prior 
federal conviction for conspiracy bore a direct 
relationship to the duties and responsibilities attendant 
to a stationary engineer, the license for which he sought 
renewal after having his license renewed several times 
(see Correction Law § 750[3]; 752[2];…. Petitioner’s 
prior conviction resulted from the misuse of his 
administrative powers in his former position, which 
granted him control over hiring, payroll, and selection of 
vendors. Such actions bear no direct relationship to the 
equipment maintenance duties and responsibilities 
inherent in the stationary engineer license, and thus do 
not satisfy the first exception to the general prohibition of 
discrimination against persons previously convicted of 
criminal offenses (see Correction Law § 752[1]).  Matter 
of Donovan v LiMandri, 2013 NY Slip Op 04737, 1st 
Dept 6-25-13 

 
 
 

DEFAMATION 
 

Disparaging Allegations in Complaint Protected 
by Judicial Privilege 

 
In a defamation action, after finding that the disparaging 
allegations in a complaint were protected by judicial 
privilege, the Second Department criticized the use of 
invective in the pleadings: 

The court properly concluded that the statements 
made in the underlying complaint were pertinent 
to the action and therefore absolutely protected 
by the judicial proceedings privilege… . The 
allegedly defamatory allegations were broadly 
pertinent to the tortious interference claim, as 
they bore on the mother's intent, provided the 
context for the dispute, and supported the claim 
for punitive damages… . The pertinence of the 
statements negates any finding of abuse of the 

judicial proceedings privilege … . Moreover, the 
statements were expressions of opinion, not fact, 
or they constituted hyperbole, which are also 
absolutely protected… . *  *  * Nevertheless, 
although we affirm, we note our disapproval of 
defendants' use of a filed pleading as a vehicle 
for offensive, albeit nondefamatory invective. 
Such conduct offends the dignity of judicial 
proceedings and should not be condoned.  
Joseph v Joseph, 2013 NY Slip Op 04111, 1st 
Dept, 6-6-13 

 

 
 
Qualified Privilege in Defamation Action Against 

School District Explained 
 
In the course of a lengthy decision dealing with many 
issues raised by a defamation/stigma-plus proceeding 
brought by a school district employee against a school 
district, the Third Department explained qualified privilege 
in this context. The plaintiff was a coach whose boyfriend 
[Broxmeyer] had raped a student at another school.  
Plaintiff alleged that defendant Arbes, principal of the high 
school, “stated at a meeting with several staff members 
that plaintiff should avoid private one-on-one  
conversations with students and should take a leave of 
absence ‘for the safety of the students.’ “.  The Third 
Department wrote: 
 

Qualified privilege provides a  complete defense 
to a claim of slander, and attaches to an 
otherwise defamatory statement "made to 
persons who have some common interest in the 
subject matter" … .A privileged communication is 
one which, but for the occasion on which it is 
uttered, would be defamatory and 
actionable'"….The  defense does  not apply, 
however,  "where the motivation for making such 
statements was spite or ill will (common-law 
malice) or where the 'statements [were] made 
with [a] high degree of awareness of their 
probable falsity' … .Arbes made the statement at 
issue at a meeting where she, plaintiff and three 
other individuals were present. Plaintiff 
acknowledges that Keeler, the junior varsity field 
hockey coach and union president, had a 
common interest in the subject, as did a union 
employee who was present.  The third individual 
may have had the same interest because Keeler 
averred that the individual was a union 
representative. Additionally, she was a guidance 
counselor, and Arbes averred that guidance 
counselors were being made available to 
students who may have had difficulty dealing with 
the situation surrounding  Broxmeyer's arrest, the 
police investigation and plaintiff's suspension and 
later termination.  
 
As all of the persons present for the meeting had 
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a common interest in the subject matter and the 
record lacks any evidence of malice, Supreme 
Court correctly determined that Arbes' statement 
at the meeting was not actionable based on the 
qualified privilege.  Wilcox v Newark Valley 
Central School District, 515906, 3rd Dept, 6-6-
13 

 
 

ELECTION LAW 
 

Town Law Applies to Fire District Election 
 

The Second Department explained that the Town Law, 
not the Election Law, controls in a fire district election.  
The Town Law, unlike the Election Law, does not require 
that a voter whose registration status cannot be 
immediately verified provide an affidavit he or she is duly 
registered to vote. The issue was important because the 
fire commissioner election was won by one vote and the 
voter whose status could not be immediately verified did 
not provide an affidavit: 

Town Law § 175-a requires voters in fire district 
elections to be duly registered to vote (see Town 
Law § 175-a). However, Town Law § 175-a does 
not require a voter whose voter registration status 
cannot be immediately verified to provide an 
affidavit stating that he or she is duly registered to 
vote. The Election Law, in contrast, does contain 
such a requirement (see Election Law § 8-
302[e][ii]). Specific Election Law provisions, 
however, do not apply to fire district elections 
unless the Town Law makes them specifically 
applicable …. The Town Law does not reference 
Election Law § 8-302 in its provisions governing 
fire district elections, and, as such, the affidavit 
required under that statute was not required here.  
Matter of Buechele v Fairview Fire Dist, 2013 
NY Slip Op 04603, 2nd Dept, 6-19-13 

 

 

FRAUD 
 

“Sophisticated and Well-Counseled Entity” Did 
Not Make Prima Facie Claim of Fraud/No Due 

Diligence Demonstrated 
 
In reversing the motion court’s denial of defendant’s 
motion to dismiss plaintiff’s causes of action for fraud, the 
First Department, over a strong dissent, determined the 
complaint did not, as a matter of law, establish justifiable 
reliance upon alleged misrepresentation.  In essence, the 
First Department determined that “sophisticated and well-
counseled entities,” to preserve a prima facie claim of 
fraud, must demonstrate due diligence in taking measures 
to protect against fraud: 

 
Plaintiff alleges that it was fraudulently induced to 
issue a financial guaranty for a portion of an 
investment by defendant's misrepresentation that 
a nonparty hedge fund was taking a long position 
in the investment when in fact, such fund was 
actually a short seller, which was influencing the 
selection of the reference portfolio it was 
effectively betting against. ……[P]laintiff's 
amended complaint …fails to establish justifiable 
reliance as a matter of law. Indeed, plaintiff fails 
to plead that it exercised due diligence by 
inquiring about the nonpublic information 
regarding the hedge fund with which it was in 
contact prior to issuing the financial guaranty, or 
that it inserted the appropriate prophylactic 
provision to ensure against the possibility of 
misrepresentation…. ACA Fin Guar Corp v 
Goldman, Sachs, & Co, 2013 NY Slip Op 
03429, 1st Dept, 5-14-13 

 
 

 
Action for Fraud Cannot Be Based on Same 

Facts as Breach of Contract/Fraud Must Be Pled 
in Detail 

 
After noting that a cause of action for fraud does not lie 
when it is based on the same allegations stated in a 
breach of contract cause of action, the Second 
Department explained the pleading requirements in a 
fraud action, including the need for “detail,” as follows: 
 

A cause of action to recover damages for fraud 
requires allegations of (1) a false representation 
of fact, (2) knowledge of the falsity, (3) intent to 
induce reliance, (4) justifiable reliance, and (5) 
damages…. Moreover, CPLR 3016(b) requires 
that the circumstances underlying a cause of 
action based on fraud be stated "in detail" (CPLR 
3016[b];…). Here, the allegations of fraud against 
the remaining defendants either were bare and 
conclusory or do not rise to the level of fraud. 
Consequently, the Supreme Court properly 
granted those branches of the separate motions 
of the remaining defendants which were pursuant 
to CPLR 3211(a)(7) to dismiss the third cause of 
action insofar as asserted against each of them. 
Genovese v State Farm Mut Auto Ins Co, 2013 
NY Slip Op 03453, 2nd Dept, 5-15-13 
 
 
 

Action for Fraud Can Not Be Based Upon Same 
Allegations as Action for Breach of Contract 

 
The Second Department explained that an action for 
fraud can not be based on breach of contract allegations: 

"The elements of a cause of action sounding in 
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fraud are a material misrepresentation of an 
existing fact, made with knowledge of the falsity, 
an intent to induce reliance thereon, justifiable 
reliance upon the misrepresentation, and 
damages" …. However, "a cause of action 
premised upon fraud cannot lie where it is based 
on the same allegations as the breach of contract 
claim" …. Where a claim to recover damages for 
fraud is premised upon an alleged breach of 
contractual duties, and the allegations with 
respect to the purported fraud do not concern 
representations which are collateral or 
extraneous to the terms of the parties' 
agreement, a cause of action sounding in fraud 
does not lie …. Further, "[g]eneral allegations that 
defendant entered into a contract while lacking 
the intent to perform it are insufficient to support 
[a] claim" of fraudulent inducement… .  
Fromowitz v W Park Assoc, Inc, 2013 NY Slip 
Op 03633, 5-22-13 

 

 

Statute of Limitations for Fraud Applies to 
Forgery 

 

The Second Department noted that the statute of 
limitations provisions for fraud are applied to forgery: 

Contrary to the plaintiff's contention, the statute of 
limitations for a fraud cause of action applies to a 
cause of action alleging forgery … .The statute of 
limitations for a fraud-based cause of action 
requires that the action be commenced within six 
years after the allegedly fraudulent act or within 
two years after discovery, whichever is later….   
Faison v Lewis, 2013 NY Slip OP 03813, 2nd 
Dept, 5-29-13 

 

 

Cause of Action for Fraud Based Upon Alleged 
Misrepresentation of Insurance Coverage Not 

Stated 
 

The First Department determined plaintiff had not stated a 
cause of action for fraud.  The fraud cause of action was 
based upon defendant’s alleged misrepresentation that it 
had procured insurance to protect plaintiff against default 
by the largest subcontractor on the construction project.  
It was not disputed that no such insurance was procured: 

…[P]laintiff's fraud claim fails, because "merely 
alleging that the breach of a contract duty arose 
from a lack of due care will not transform a simple 
breach of contract into a tort"…. Plaintiff's 
"subjective claims of reliance on defendants' 
expertise" do not give rise to a "confidential 
relationship" whose "requisite high degree of 

dominance and reliance" existed prior to the alleged 
fraud…. Defendants had no advisory capacity as to 
plaintiff, and a special relationship of trust and 
confidence does not arise merely from an arm's-
length business transaction…. In any event, to 
maintain a claim for fraud, plaintiff must show that its 
reliance on an alleged misrepresentation was 
justifiable or reasonable…. Here, plaintiff neither 
inquired of the subcontractor nor of the subguard 
provider if the subcontractor was covered… 
.Moreover, "[a]n actionable fraud claim requires 
proof that defendant made a misrepresentation of 
fact which was false and known to be false"…. A 
defendant's knowledge of an allegedly false 
representation ….must be established…, and 
plaintiff's affidavit stating that "it is inconceivable that 
[defendants] were unaware …was insufficient to 
establish scienter in this case. Waterscape Resort 
LLC v McGovern, 2013 NY Slip Op 04709, 1st 
Dept, 6-19-13 

 

 

HUMAN RIGHTS LAW 
 

No Notice of Claim Required for Discrimination 
Claims Against Town 

 
The issue before the Fourth Department was whether an 
action against the North Bailey Volunteer Fire Co alleging 
discrimination and tort causes of action must be preceded 
by a notice of claim pursuant to Municipal Law 50-e.  The 
Court concluded that, because the volunteer fire company 
was a “fire protection district,” it was part of the town and, 
therefore, a notice of claim was required as a condition 
precedent to suits in tort.  [The court noted that a “fire 
district,” in contrast, is a distinct legal entity and, 
therefore, not part of a town for purposes of a notice of 
claim.]  The discrimination claims, brought under the 
Human Rights Law, were deemed exempt from the notice 
of claim requirement because they were not “founded in 
tort.”  The tort claims, on the other, were subject to the 
notice of claim requirement. Thygesen v North Bailey 
Volunteer Fire Co, Inc, et al, CA 12-00789, 290, 4th 
Dept, 5-3-13 
 

 

PAROLE 
 
 

Parole Board Could Require No-Contact-with-
Wife for One Year as a Condition 

 
In upholding the Board of Parole’s determination that, as 
a condition of release on parole, petitioner, who had 
attacked his wife in the past, must refrain from any 
contact with his wife for one year and complete a 
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domestic violence offenders program, the Third 
Department wrote: 
 

…[T]the Board is vested with discretion to 
determine the conditions upon which an inmate is 
released, and its decision in that regard is not 
subject to judicial review if made in accordance 
with the law (see Executive Law §§ 259-c [2]; 
259-i [5];…). Petitioners argue that the conditions 
at issue are unlawful, arbitrary and capricious, in 
that they lack a sufficient factual basis in the 
record and improperly impair their fundamental 
right to maintain a marital relationship. We 
disagree. Parole conditions that  are  "rationally  
related  to  the inmate's criminal history, past 
conduct and  future chances of recidivism" are 
not arbitrary and capricious ….   Moreover, 
petitioner's fundamental rights to associate and 
marry may be restricted by  parole  conditions  
that  are  "reasonably  related  to legitimate  
penological  interests" … .  George v NYS 
Department of Corrections …, 516126, 3rd 
Dept 6-27-13 

 
 

EMINENT DOMAIN 
 
 

Appraisal of Value of Gas-Line Easements 
Insufficient 

 
The Third Department reviewed an eminent domain 
proceeding for gas-line easements and determined that 
the appraisal relied upon by the trial court did not include 
a sufficient explanation of the valuation methods 
employed to allow substantive cross-examination.  
Because the other appraisal offered at trial was rejected 
by the trial court, the case was remanded.  Matter of 
Acquisition of Easements … v Porto Bagel, Inc, 
514583, 3rd Dept, 5-2-13 
 
 
 

Public Access Easement to Recreation Area 
Granted/Public Hearing Not Required 

 
In a full-fledged opinion by Justice Stein, the Third 
Department upheld the grant of a petition pursuant to the 
Eminent Domain Procedure Law (EDPL) to acquire a 
public access easement over private land abutting a 
recreation area on land owned by a hydroelectric facility. 
The condemnation proceeding was triggered when the 
owner of the private property abutting the recreation 
area blocked roads which for years had provided public 
access to the recreation area. In a lengthy and detailed 
opinion, the Third Department explained the applicable 
procedures pursuant to the EDPL and why statutory 

exemptions to the public hearing requirement of the 
EDPL applied in this case.  In the Matter of Eagle 
Creek Land Resources, LLC, et al v Woodstone Lake 
Development, LLC, 514046, 3rd Dept, 5-9-13 

 

 
Evidence of Loss Based Upon Interference with 

Property Owner’s Ability to Extract Gas by 
Hydrofracking Disallowed as Speculative 

 
 

The Third Department affirmed Supreme Court’s 
determination that respondents’ expert would not be 
allowed to testify at trial in this condemnation proceeding.  
Petitioner brought the condemnation proceedings to obtain 
perpetual easements for underground gas storage in the 
“Oriskany Sand” beneath the surface of the land owned by 
the respondents.  The respondents hired a geologist to 
testify that the easement will interfere with any future 
attempts to extract gas by hydrofracking and sought 
compensation for the claimed lost gas-development rights.  
The Third Department wrote: 

The  extent to which a  condemnation limits a  
claimant's property rights is determined  by  the 
language  used  in the appropriation and the 
underlying purpose of the taking, and  "[t]he 
quantum of the title to be taken will not be 
extended by implication"….Here, petitioner's 
easement  explicitly reserves  to  respondents  
"the right to grant oil, gas and other mineral rights 
to others in formations other than the Oriskany 
Sand" and limits that reservation of rights only by  
precluding respondents  from "grant[ing] or 
convey[ing] gas  storage rights" (emphasis  added) 
that interfere with petitioner's easement. * * * 
 
If …hydrofracking in the Marcellus formation does 
eventually prove to pose an unacceptable risk to 
petitioner's storage space – a claim that petitioner 
does not now make – it may choose at that time to 
undertake appropriate measures  to acquire 
whatever  additional rights may prove to be 
necessary, and, of course, to compensate the 
affected landowners   appropriately. As petitioner 
has not yet made any such acquisition, the court 
properly precluded respondents from presenting 
evidence on their claims relative to development 
rights in the Marcellus formation. Matter of the 
Acquisition of Easements …, 515347, 3rd Dept, 
6-13-13 
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EDUCATION LAW 
 

Teacher Wrongly Denied Hearing Allowed by 
Education Law 

 
The Fourth Department annulled a determination which 
suspended a tenured teacher for 30 days without pay 
finding she was wrongly denied a hearing: 
 

[Under the collective bargaining agreement (CBA)] 
petitioner was entitled to choose whether to be 
disciplined under the procedures set forth in the 
CBA or those set forth in section [Education Law] 
3020-a, which allowed petitioner to elect a hearing 
(see § 3020-a [c]). Respondents, however, 
incorrectly denied petitioner’s written request for a 
section 3020-a hearing. We therefore reverse the 
judgment, grant the petition, annul the 
determination, and we direct respondents to 
reinstate petitioner with back pay and benefits 
retroactive to the date of her suspension, and to 
remove all references to the discipline imposed from 
petitioner’s personnel file… .  Matter of Kilduff v 
Rochester City School District, 518, 4th Dept, 6-
14-13 

 
 
 

EXECUTIVE LAW 
 

Investigatory Powers of NYS Commission on 
Public Integrity Explained 

 
The investigatory powers of the NYS Commission on 
Public Integrity were at the heart of this case.  The 
Commission was investigating allegations the petitioner 
(the Chief Executive Officer of the State University of New 
York Research Foundation) provided a job to the 
daughter of a prominent politician for which she was not 
qualified and did little work.  During the course of the 
investigation the Commission issued a Notice of 
Reasonable Cause (NORC) to the petitioner alleging a 
violation of Public Officers Law 74 (3) and requiring, by 
subpoena, the petitioner to provide testimony.  The 
petitioner argued that the commission’s power to issue a 
subpoena, under the controlling statutes and regulations, 
ended upon the issuance of the NORC.  In rejecting that 
argument, and accepting the Commission’s contrary 
argument that its power to investigate continued after the 
issuance of an NORC, the Third Department wrote: 

Notably, the Commission's interpretation of its 
regulation is consistent with the overall purpose 
and spirit of Executive Law § 94, which is to 
"strengthen the public's trust and confidence in 
government through fair and just adjudicatory 

procedures that afford all parties due process 
protection and  fair and just resolution of all 
matters" (19 NYCRR 941.1…).   Following the 
issuance of a NORC, the Commission could 
become aware of other potential witnesses or 
additional information relevant to the possible 
violations.  Thus, construing the regulation to 
permit the Commission to continue its 
investigation, despite having issued a NORC, 
would best serve the underlying purposes of the 
statute. Conversely, to interpret the regulation as 
precluding investigation into new evidence, based 
solely on the fact that a NORC had been issued, 
would clearly impede the truth seeking function of 
the Commission.  In the Matter of O’Connor v 
Ginsberg…, 514200, 3rd Dept, 5-9-13 

 
 
 
 
 

ENVIRONMENTAL LAW 
 
 

Finding that No Environmental Impact Statement 
(EIS) Needed for Proposed Wind Turbines 

Reinstated/But Denial of Special Use Permit Upheld 
 
The Third Department reversed Supreme Court’s 
annulment of a negative declaration with respect to the 
need for an environmental impact statement (EIS) for a 
proposed wind turbine installation, but upheld Supreme 
Court’s denial of a special use permit based on violations 
of the Town Law’s public hearing and notice requirements 
(among other grounds).  In describing the review 
standards for the respondent planning board’s 
determination an EIS was not required, the Third 
Department wrote: 

 
….[W]e begin our analysis by noting that an 
environmental impact statement (hereinafter EIS) 
is required "'on any action . . . which may have a 
significant effect on the environment'"….   A  type 
I action, such as the project here, "carries with it 
the presumption that it is likely to have a 
significant adverse impact on  the environment" 
(6  NYCRR  617.4 [a] [1];…).   However,  when  a 
lead agency  "'determine[s] either that there will 
be no adverse environmental impacts or that the 
identified adverse environmental impacts will not 
be significant,'" it may  issue a negative 
declaration and, in such instance, no  EIS is 
required…. "Although the threshold triggering an 
EIS is relatively low"…, judicial review of a 
negative declaration is limited to whether "the 
[lead] agency identified the relevant areas of 
environmental concern, took a hard look at them, 
and made a reasoned elaboration of the basis for 
its determination"….  In this regard, "[i]t is not the 
province of the courts to second-guess thoughtful 
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agency decision making and, accordingly, an 
agency decision should be annulled only if it is 
arbitrary, capricious or unsupported by the 
evidence"…. Matter of Frigault v Town of 
Richfield Planning Board, et al, 515528, 3rd 
Dept 6-27-13 

 
 
 

ARBITRATION 
 
 

Exclusion of Petitioner from Hearing During 
Testimony of Primary Witness Required 

Vacation of Award 
 
The exclusion of petitioner from an administrative hearing 
during the testimony of the only eyewitness to an alleged 
assault by petitioner required vacation of the arbitrator’s 
award.  The First Department wrote: 
 

Petitioner's exclusion from the administrative 
hearing during the testimony of the only 
eyewitness to her alleged hitting of a student---
the student himself---violated her constitutional 
right to confront the witnesses against her …. 
Nothing in the record indicates that a compelling 
competing interest warranted the exclusion. 
There is no finding that petitioner's presence 
would cause trauma to the student or 
substantially interfere with his ability to testify. 
Indeed, the record contains no indication at all of 
the basis for the exclusion. Petitioner contends 
that in addition to her constitutional right she had 
an absolute right to confront witnesses under 
Education Law § 3020-a. However … there is no 
such absolute right under § 3020-a… .  Matter of 
Stergiou v NYC Dept of Educ, 2013 NY Slip Op 
03432, 1st Dept, 5-14-13 

 
 
 

Teachers’ and School Administrators’ 
Grievances Re Staff Cuts Stemming from School 

Closings Deemed Arbitrable 
 

The First Department determined the teachers’ and 
school administrators’ unions’ grievances concerning staff 
cuts inherent in the Department of Education’s (DOE’s) 
plan to close 24 underperforming schools were arbitrable, 
rejecting the DOE’s argument.  The arbitrator ruled the 
plan violated the collective bargaining agreement’s 
(CBA’s) requirements that staff cuts be done on the basis 
of seniority: 
 

While broadly referencing educational laws and 
regulations, the DOE fails to identify any law that 
"prohibit[s], in an absolute sense, [the] particular 

matters [to be] decided"… ["[i]t is only when the 
interest in maintaining adequate standards is 
attached to a well-defined law that public policy is 
implicated"]). The underlying grievance in no way 
impinges on the authority of the SED (State 
Education Department] to approve a plan for the 
closure or the reopening of the 24 
underperforming schools as new schools under 
the Education law (Education Law § 2590-h). Nor 
can the DOE rely on its own inclusion of 
proposed staffing changes in its plan to close 
schools to support its argument that staffing 
issues are now a state policy, law or regulation 
having the effect of law, which removes them 
from the dispute resolution regimen provided in 
the CBAs. Matter of Board of Educ of the City 
Sch Dist of the City of NY v Mulgrew, 2013 NY 
Slip Op 03580, 1st Dept, 5-16-13 

 
 
 
 

ARBITRATION/CONTRACT LAW 
 

Review Criteria for Arbitration Award 
Explained/Contract Entered Into by Unlicensed 
Interior and Architectural Design Business Did 

Not Violate Public Policy 
 

In a full-fledged opinion by Justice Mazzarelli, the First 
Department upheld an arbitrator’s award which had been 
confirmed by Supreme Court.  The issue at the heart of 
the case was whether the fact that the petitioner’s interior 
and architectural design business did not have a license 
to practice architecture warranted a finding that a contract 
entered into by the petitioner with the respondents 
violated public policy (such that the respondents did not 
have to pay for services rendered).  Justice Mazzarelli, 
after collecting relevant cases, determined there was no 
violation of public policy. The petitioner employed a 
licensed architect and periodically used a licensed and 
registered architect as an outside consultant.  In 
explaining the court’s role in reviewing an arbitrator’s 
award, the First Department wrote: 

Because of the great degree of deference 
afforded to arbitration awards, the available 
grounds for vacating them are extremely limited. 
Mere errors of law or fact reflected in an 
arbitration award are insufficient for a court to 
overturn it, since "the courts should not assume 
the role of overseers to mold the award to 
conform to their sense of justice" …. A court may 
only disturb the award "when it violates a strong 
public policy, is irrational or clearly exceeds a 
specifically enumerated limitation on an 
arbitrator's power" ….  Matter of McIver-
Morgan, Inc, v Dal Piaz, 2013 NY Slip Op 
03411, 1st Dept, 5-9-13 
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DISCIPLINARY HEARINGS 
(INMATES) 

 
 

Failure to Allow Inmate to Observe Search of 
Cell Required Annulmemt 

 
In annulling a disciplinary determination because 
petitioner was not allowed to observe the search of his 
cell, the Third Department wrote: 
 

Department of Corrections and  Community 
Supervision Directive No. 4910 [V] [C] [1] 
provides, as relevant here, that "[i]f the inmate is 
removed  from quarters prior to [a] search, he or 
she shall be  placed outside the immediate area 
to be  searched, but allowed to observe the 
search. However, if, in the opinion of a 
supervisory security staff member, the inmate 
presents a danger to the safety and security of 
the facility, the inmate shall be  removed  from 
the area and  not allowed to observe the search." 
At the disciplinary hearing, petitioner raised his 
objection that he  was  improperly removed  from 
the area of his cell despite his request to observe 
the search. Absent  any  indication that a  
supervisory staff member determined  that 
petitioner posed  a  danger  to the security of the 
facility, we  cannot  conclude  that the 
Department  of Corrections and Community 
Supervision complied with Directive No. 4910.  
Matter of Mingo v Chappius, 514655, 3rd Dept, 
5-2-13  

 
 

Hearing Officer’s Refusal to Provide Requested 
Documents Required Annulment 

 
The Third Department determined the failure to provide 
the inmate with evidence he requested required the 
annulment of the guilty determination: 
 

Petitioner requested copies of  any "to/from" 
forms related to the incident and, despite the fact 
that one  of the correction officers testified to 
giving his account  of the events at issue in such  
a  form, the Hearing Officer declined to provide 
petitioner a copy. Inasmuch as that document 
could have been relevant to formulating 
petitioner's defense and effectuating his 
questioning of the officer, the determination must 
be annulled… .  Matter of Bermudez v Fischer, 
514110, 3rd Dept, 5-16-13 
 
 
 
 

Failure to Explain Why Inmate’s Roommates 
Allegedly Refused to Testify Required 

Annulment 
 
Because no explanation was provided to explain the 
requested witnesses’ (the inmate’s roommates’) alleged 
refusal to testify, the Third Department annulled the 
determination: 
 

Petitioner requested the testimony of three 
witnesses who shared a room with him. The 
Hearing Officer stated that inmate refusal forms 
for all three had been signed by the employee 
assistant, but not by the inmates, and that no 
explanations were given for their refusal to testify. 
Because the record does not contain any reason 
for the witnesses' refusal or indicate that the 
Hearing Officer attempted to verify their refusal, 
petitioner's regulatory right to call witnesses has 
been violated (see 7 NYCRR 254.5 [a]; ….).  
Matter of Sorrentino v Fischer, 515214, 3rd 
Dept, 5-16-13 

 
 
 

Hearing Officer’s Refusal to Call Witness 
Required Expungement of Relevant Charges 

 
The Third Department determined the relevant charges 
must be expunged because the hearing officer refused to 
call a witness, a violation of the inmate’s constitutional 
right: 
 

…[T]he Hearing Officer erroneously refused to 
call a correction officer who witnessed petitioner's 
behavior while being escorted to his cell. 
Inasmuch  as petitioner was deprived of his 
constitutional right to call a witness with regard to 
that incident, expungement of the related charges 
is required… .  Matter of Cahill v Prack, 
515216, 3rd Dept, 5-16-13 

 
 
 
Inmate’s “Employee Assistant” Did Not Provide 

Meaningful Assistance in Preparation of 
Inmate’s Defense 

 
In annulling the determination, the Third Department held 
that the inmate’s employee assistant did not provide 
meaningful assistance in the preparation of the inmate’s 
defense: 

We agree with petitioner that meaningful 
employee assistance was not provided in 
accordance with 7 NYCRR 251-4.2 in order for 
him to prepare a defense. Although petitioner 
requested that 19 potential inmate witnesses be 
interviewed, the record reveals no effort by  the 
employee  assistant to interview the potential 
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inmate  witnesses, who  were  not only identified 
but, according to the misbehavior report, were 
present during the alleged incident. The 
employee assistant should have interviewed the 
witnesses and reported back to petitioner with the 
results of those efforts (see 7 NYCRR 251-4.2); 
moreover, the Hearing Officer made no attempt 
to remedy the inadequacies when petitioner 
raised the issue at the administrative hearing… . 
Matter of Canty v Fischer, 515267, 3rd Dept, 6-
13-13 

 

 

INMATES 
 

Department of Corrections Immune from 
Wrongful Confinement Suit 

 

The Third Department affirmed the dismissal of a 
complaint by an inmate suing the Department of 
Corrections for wrongful confinement (after the 
annulment of a disciplinary determination) on 
immunity grounds: "[A]ctions of correctional 
facility employees with respect to inmate 
discipline matters are quasi-judicial in nature and, 
unless the employees exceed the scope of their 
authority or violate the governing statutes and 
regulations, [defendant] has absolute immunity 
for those actions"… . Loret v State of New York, 
514609, 3rd Dept, 5-2-13 

 
 

NAME CHANGE 
 

Court Could Not Require Parolee to Submit 
Psychological and Medical Proof In Support of 

Name-Change Petition 
 

In this case the Fourth Department determined the court 
could not require petitioner, a parolee, to provide 
psychological and medical proof in support of a petition for 
a name change.  The Fourth Department wrote: 

…[W]e agree with petitioner that the court erred 
in requiring him to provide psychological and 
medical proof in support of the amended petition; 
such proof is irrelevant when the petitioner seeks 
only to assume a different name, “not a 
declaration of a gender ‘change[] from male to 
female’ ” …. Here, petitioner has not requested a 
declaration regarding gender, but by the 
amended petition has asked the court “only to 
sanction legally petitioner’s desire for a change of 
name, after satisfying itself that petitioner has no 
fraudulent purpose for doing so and that no other 

person’s rights are interfered with thereby” ….  
Matter of Anonymous, CA 12-02056, 426, 4th 
Dept, 5-3-13 

 
 

NATIVE AMERICAN LAW 
 

Sovereign Immunity Did Not Apply to Golf 
Course Owned by Seneca Nation 

 
The Fourth Department, in a full-fledged opinion by 
Justice Peradotto, determined the Lewiston Golf Course 
Corporation (LGCC) was not an “arm” of the Seneca 
Nation and, therefore, was not entitled to sovereign 
immunity and could be sued in New York courts: 

 
It is well settled that “Indian tribes are immune 
from lawsuits in both state and federal court 
unless ‘Congress has authorized the suit or the 
tribe has waived its immunity’ ” … . Less settled 
is the law governing whether, and to what extent, 
economic entities created by a tribe share in the 
tribe’s immunity from suit … .“Tribal subagencies 
and corporate entities created by the Indian 
Nation to further governmental objectives, such 
as providing housing, health and welfare 
services, may also possess attributes of tribal 
sovereignty, and cannot be sued absent a waiver 
of immunity” …. The critical question is “whether 
the entity acts as an arm of the tribe so that its 
activities are properly deemed to be those of the 
tribe” … , i.e., whether the entity is “so closely 
allied with and dependent upon the [t]ribe that it is 
entitled to the protection of tribal sovereign 

CONTRACT LAW 
 

The Term “Release” (Re Hazardous Substances) 
Did Not Apply to Migration of Hazardous 

Substance to Neighbor’s Property Underground 
 

The Third Department determined there were two equally 
plausible interpretations of the term “sellers” as used in 
the contract ,rendering the contract ambiguous.  
Therefore, the motion to dismiss the complaint prior to 
discovery was properly denied. In addition, the Third 
Department determined that the term “release” (re: 
hazardous substances) did not extend to the migration of 
hazardous substances to neighboring properties under 
ground:  

…[The provision] requires  indemnification  for 
environmental  claims  related  to, among other 
things, a "Release" of hazardous substances "at 
locations other than [500 Beech]." "Release"  is defined  to include  "any  spilling, leaking, pumping,  pouring,  emitting, emptying, discharging, injecting, dumping  or disposing of any Hazardous  Material  into  the  environment." In its Canadian action, the neighbor alleged that contaminants – which would be classified as "Hazardous 
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Materials" under the agreement – in the ground  
at 500 Beech migrated into the soil and  
groundwater at 606 Beech. There is no allegation 
that hazardous substances were spilled, leaked 
or otherwise disposed of directly onto the property 
at 606 Beech. Rather, the allegation is that the 
flow of underground water carried those 
substances from 500 Beech, where they had 
been spilled or leaked, to the neighboring 
property. Although the hazardous substances 
eventually wound up at 606 Beech, there is no 
support for an allegation that the "Release" of 
those substances occurred at a location other 
than 500 Beech. Vectron International, Inc, v 
Corning Oak Holding, Inc, 515408, 3rd Dept, 5-
2-13 
 

 
Limitation of Liability Clause in House-Design 

Contract Valid 
 
The defendant designed plaintiffs’ residence and the first 
floor was built two feet below what the regulations 
required resulting in increased flood insurance premiums.  
In the contract between the parties, it was agreed to limit 
defendant’s liability to the amount of the fees paid by 
plaintiffs.  After noting that contractual liability-limit 
clauses are valid and enforced except in cases of “gross 
negligence,” the Third Department determined “gross 
negligence” had not been demonstrated:  In describing 
“gross negligence,” the Third Department wrote: 
 

In this context, it is settled  that  "gross 
negligence differs in kind, not only in degree, from 
claims of ordinary negligence.  It is conduct  that 
evinces a reckless disregard for the rights of 
others or smacks of intentional wrongdoing" … .  
Soja v Keystone Tozze, LLC, 515422, 5-2-13  

 
 

 
Broad Arbitration Clause Required Arbitration of 

Topic Not Directly Covered by Collective 
Bargaining Agreement 

 
In upholding the lower court’s determination that a matter 
involving “shift swapping” in the sheriff’s department was 
subject to arbitration even though the topic was not 
directly covered by the collective bargaining agreement 
(CBA), the Fourth Department wrote: 

In determining whether the parties agreed to 
arbitrate the dispute at issue, “[o]ur review . . . is 
limited to the language of the grievance and the 
demand for arbitration, as well as to the 
reasonable inferences that may be drawn 
therefrom” …. “Where, as here, there is a broad 
arbitration clause and a ‘reasonable relationship’ 
between the subject matter of the dispute and the 
general subject matter of the parties’ [CBA], the 
court ‘should rule the matter arbitrable, and the 

arbitrator will then make a more exacting 
interpretation of the precise scope of the 
substantive provisions of the [CBA], and whether 
the subject matter of the dispute fits within them’ ” 
… .  Matter of Ontario County…, CA 12-01766, 
309, 4th Dept, 5-3-13 
 

Unlicensed Contractor Could Not Sue for Breach 
of Contract or Quantum Meruit 

The Second Department affirmed the dismissal of a 
contractor’s “breach-of-contract” and “quantum-meruit” 
causes of action because the contractor was not 
licensed, and thereby forfeited his right to recover: 

Where a home improvement contractor is not 
properly licensed in the municipality where the 
work is performed at the time the work is 
performed, the contractor forfeits the right to 
recover for the work performed both under the 
contract and on a quantum meruit basis …. 
Administrative Code of Suffolk County § 563-
17(A) provides, in pertinent part, that "[i]t is 
unlawful for any person to engage in any 
business as a home improvement contractor 
without obtaining a license therefor." Graciano 
Corp v Baronoff, 2013 NY Slip Op 03301, 2nd 
Dept, 5-8-13 

 

Anticipatory Repudiation Cause of Action 
Stated/Four-Year UCC Statute of Limitations 

Applied 
 

In a full-fledged opinion by Justice Leventhal, the Second 
Department determined that the plaintiff had pled a valid 
“anticipatory repudiation” cause of action and that the 
four-year UCC statute of limitations applied.  The case 
concerned the return (for a refund) of drugs when the 
expiration date is close or has passed.  The plaintiff 
brought the action when it learned the refund would not 
be offered in full. Regarding the anticipatory repudiation 
and statute of limitations issues, Justice Leventhal wrote: 

Here, the complaint alleges that, when the 
defendants refused to accept the plaintiff's attempt 
to return the unsold merchandise, the defendants 
anticipatorily repudiated their respective return 
policies by unambiguously stating that they would 
not accept the returns. The complaint asserts that 
the defendants' anticipatory repudiation occurred 
before the plaintiff tendered the unsold merchandise 
to the defendants and before the plaintiff attempted 
to return the merchandise to the manufacturer in 
accordance with standard industry practice. When a 
party repudiates a contract prior to the time 
designated for performance and before all of the 
consideration has been fulfilled, the nonrepudiating 
party can seek to recover damages …. * * * 
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The general rule applicable to actions to recover 
damages for breach of contract is that a six-year 
statute of limitations begins to run when a contract is 
breached or when one party fails to perform a 
contractual obligation …. However, UCC 2-725(1) 
provides that "[a]n action for breach of any contract 
for sale [of goods] must be commenced within four 
years after the cause of action has accrued" (see 
CPLR 203[a]). QK Healthcare, Inc v InSource, Inc, 
2013 NY Slip Op 03312, 2nd Dept, 5-8-13 

 

 

Statute of Frauds Precluded Real Property-
Related Action/Equitable Part Performance 

Doctrine Not Applicable 
 

The Second Department determined the statute of frauds 
barred the real-property-related action and, since the 
action was brought “at law,” the equitable “part 
performance” doctrine could not be applied: 

Here, the County established, prima facie, that 
there is no extant writing subscribed by the 
County or its agent referencing an alleged oral 
agreement involving real property, as described 
by the plaintiff (see General Obligations Law § 5-
703[3];…). In opposition, the plaintiff failed to 
raise a triable issue of fact. "Part performance by 
the party seeking to enforce [a] contract [for the 
sale of real property] may be sufficient in some 
circumstances to overcome the statute of frauds, 
but only in an action for specific performance" 
(…see General Obligations Law § 5-703[4];…). 
Since, here, the action is pleaded as one at law, 
and seeks only money damages, without any 
specific prayer for equitable relief, the plaintiff 
cannot rely on the doctrine of part performance to 
defeat the statute of frauds defense …. 
Accordingly, the Supreme Court should have 
granted the County's motion for summary 
judgment dismissing the complaint, based on the 
statute of frauds. Zito v County of Suffolk, 2013 
NY Slip Op 03324, 2nd Dept, 5-8-13 

 
 

In-Court Stipulation Enforceable Even Though 
Party Not Represented by Counsel 

 
The Third Department upheld an in-court stipulation 
concerning a mortgage foreclosure action that was 
entered without counsel: 

 
Open court stipulations of settlement are highly 
favored, binding on  the parties and  strictly 
enforced, and generally will not be  cast aside 
absent a showing  of "fraud, collusion, mistake or 
accident" … .The fact that a party was not 
represented by counsel when entering into a  

stipulation, while certainly relevant, is not 
sufficient  in  itself to  invalidate  a  stipulation,  
particularly where the party was advised to retain 
counsel and chose not to … Liquori v Liquori, 
515502, 3rd Dept, 5-9-13 
 

 
 

“Unconscionable Contract” Elements Explained 
 
In finding the arbitration clause in a contract valid, the 
Third Department explained the criteria for an 
“unconscionable” contract as follows: 
 

As to the crux of petitioner's appeal – that the 
contracts at issue are unconscionable and/or 
constitute contracts of adhesion – "an 
unconscionable contract [is] defined as one 
which is so grossly unreasonable as to be 
unenforcible because  of an absence  of 
meaningful choice on  the part of one  . . . part[y] 
together with contract terms which are 
unreasonably favorable to the other" …   
Unconscionability, in turn, has two  elements. 
Substantive unconscionability "appear[s] in the 
content of the contract per se" and may include, 
by way of example, "inflated prices, unfair 
termination clauses,  unfair  limitations on 
consequential damages  and  improper 
disclaimers of warranty"… .Procedural 
unconscionability, on the other hand, entails "an 
examination of the contract formation process 
and the alleged lack of meaningful choice" ….  In 
this regard, "[t]he focus is on such matters as the 
size and commercial  setting of the transaction, 
whether deceptive or high- pressured tactics 
were  employed,  the use of fine print in the 
contract, the experience and education of the 
party claiming unconscionability, and whether  
there  was  disparity  in  bargaining power" … . 
Matter of Arbitration …, 515560, 2nd Dept, 5-9-
13 
 

 
 

Criteria for Common-Law Indemnification 
Explained 

 
In upholding Supreme Court’s determination that a cause 
of action for common-law indemnification should not be 
dismissed, the Third Department explained: 
 

Common-law indemnification …is a quasi-
contract claim in which a  contract is implied in 
law in order to avoid unjust enrichment, 
accomplished  by  shifting a  loss by  "placing the 
obligation where  in equity it belongs" …..   
Common-law  indemnification avoids  unfairness  
and  unjust  enrichment  by  "recogniz[ing]  that 
[a] person  who,  in whole  or in part, has 
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discharged a duty which is owed  by  him  but  
which  as between  himself and  another should 
have been discharged by  the other, is entitled to 
indemnity" …  It "requires a showing that [the] 
plaintiff and [the] defendant[] owed a duty to third 
parties, and that [the] plaintiff discharged the duty 
which, as between [the] plaintiff and [the] 
defendant[], should have been discharged by 
[the] defendant[]" … . Murray Bresky 
Consultants, Ltd v New York Compensation 
Manager’s Inc, 515591, 3rd Dept, 5-9-13 

 
 

 
Action for Contingency Fee/No Demonstration 

Law Firm Had Been Discharged 
 
The plaintiff law firm brought breach of contract cause of 
action to recover contingency fees under a written 
retainer agreement.  The motion court granted 
defendant’s motion to dismiss on the ground the law firm 
had been discharged.  In reversing the motion court, the 
First Department wrote: 
 

Although no particular formality is required, the 
discharge of an attorney is effected by "[a]ny act 
of the client indicating an unmistakable purpose 
to sever relations . . ."…. The motion should not 
have been granted because the amended 
complaint and the documents attached to it set 
forth no facts from which an unmistakable 
purpose to sever the attorney-client relationship 
can be discerned. … A motion to dismiss for 
failure to state a cause of action "must be denied 
if from the pleadings' four corners factual 
allegations are discerned which taken together 
manifest any cause of action cognizable at law'" 
… .  Anderson & Anderson, LLP … v North 
American Foreign Trade Corp, 2-13 NY Slip 
Op 03430, 1st Dept, 5-14-13 

 
 

 
Contribution and Indemnification Unavailable in 

Breach of Contract Action/Notice of Claim 
Requirement Under Education Law Never 

Triggered by Denial of Payment 
 
In a complicated breach of contract action arising out of 
construction projects for defendant school district, the 
Second Department determined contribution and 
indemnification were unavailable for purely economic loss 
from breach of contractual obligations (CPLR 1401, 1403, 
3019).  In addition, the Second Department determined 
that the need to file a notice of claim pursuant to 
Education Law 3813 was never triggered by a denial of 
payment.  On the notice of claim issue, the Second 
Department wrote: 
 

Education Law § 3813(1) requires a party to 

serve a notice of claim upon a school district 
within three months after the accrual of such 
claim as a condition precedent to the 
commencement of an action …. Claims arising 
out of a breach of contract accrue when 
"payment for the amount claimed was denied" 
(Education Law § 3813[1]). A denial of payment 
is only deemed to occur "upon an explicit refusal 
to pay" or when a party should have viewed its 
claim as having been constructively rejected …. 
Where no express or constructive denial of 
payment has been made, the obligation to serve 
a notice of claim is not triggered…. Here, the 
District failed to demonstrate that it expressly or 
constructively denied payment to PGA for its 
continued work on the projects. Thus, the District 
did not establish its prima facie entitlement to 
judgment …based upon PGA's failure to serve a 
notice of claim in accordance with Education Law 
§ 3813(1)… .  Capstone Enters of Port 
Chester, Inc v Board of Educ Irvington Union 
Free Sch Dist, 2013 NY Slip Op 03448, 2nd 
Dept, 5-15-13 

 
 
 
 
UCC Four-Year Statute of Limitations Applied to 

Breach of Warranty Cause of Action 
 
The Second Department affirmed Supreme Court’s 
determination that a guarantee which stated “if any 
defects in manufacturing, materials or workmanship 
occurred within 10 years the product would be repaired, 
replaced or purchase price refunded” was not a warranty 
which extended to future performance within the meaning 
of UCC 2-725[2]. The four-year UCC statute of limitations 
therefore applied to the warranty cause of action.  In 
addition, the Second Department affirmed the dismissal 
of the “fraudulent concealment” cause of action.  The 
Court’s discussion of the law concerning those two issues 
follows: 
 

A cause of action alleging breach of warranty is 
governed by a four-year statute of limitations 
(see UCC 2-725[1]…). Generally, a breach of 
warranty action accrues "when tender of delivery 
is made" (UCC 2-725[2];…). As an exception to 
this general rule, the UCC provides that "where a 
warranty explicitly extends to future performance 
of the goods and discovery of the breach must 
await the time of such performance," then "the 
cause of action accrues when the breach is or 
should have been discovered" (UCC 2-
725[2];…). "A warranty of future performance is 
one that guarantees that the product will work for 
a specified period of time"… . However, 
"[w]arranties to repair or replace [a] product in the 
event that it fails to perform, without any promise 
of performance, do not constitute warranties of 
future performance" … . * * * 
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In pleading a cause of action to recover damages 
for fraud, "the circumstances constituting the 
wrong shall be stated in detail" (CPLR 3016[b];…) 
A cause of action sounding in fraud must allege 
that the defendant knowingly misrepresented or 
concealed a material fact for the purpose of 
inducing another party to rely upon it, and that the 
other party justifiably relied upon such 
misrepresentation or concealment to his or her 
own detriment…. "A cause of action to recover 
damages for fraudulent concealment requires, in 
addition to allegations of scienter, reliance, and 
damages, an allegation that the defendant had a 
duty to disclose material information and that it 
failed to do so"… Schwatka v Super Millwork, 
Inc, 2013 NY Slip Op 03470, 2nd Dept, 5-15-13 

 

 

Unambiguous Release Is a Jural Act of High 
Significance Which Must Be Enforced 

 
In explaining the legal principles underlying the 
enforcement of releases, the Second Department wrote: 

Public policy favors the enforcement of settlements 
…, and a release is "a jural act of high significance 
without which the settlement of disputes would be 
rendered all but impossible" ….. Generally, a valid 
release constitutes a complete bar to an action on a 
claim which is the subject of the release…, and 
should not "be converted into a starting point for 
renewed litigation" … 

"[A] release is governed by principles of contract 
law"…, and a release "that is complete, clear, and 
unambiguous on its face must be enforced 
according to the plain meaning of its terms"…. 
"Whether or not a writing is ambiguous is a question 
of law to be resolved by the courts" … . Inter-Reco, 
Inc v Lake Park 175 Froehlich Farm, LLC, 2013 
NY Slip Op 03637, 2nd Dept, 5-22-13 

 
 

Theory of Damages in Contract Action 
 

The Second Department explained the theory underlying 
damages for breach of contract and noted that damages 
are usually ascertained as of the date of the breach: 

It has long been recognized that the theory 
underlying damages for breach of contract is to 
make good or replace the loss caused by the 
breach… . Damages are intended to return the 
parties to the point at which the breach arose and 
to place the nonbreaching party in as good a 
position as it would have been had the contract 
been performed (…Restatement [Second] of 
Contracts §§ 347, comment a; § 344). Thus, 
damages for breach of contract are ordinarily 

ascertained as of the date of the breach… .. 
Seidman v Industrial Recycling Props, Inc, 
2013 NY Slip Op 03659, 2nd Dept, 5-22-13 

 
 

Question of Fact About Whether Release 
Procured by Fraud or Duress 

 
In upholding the denial of defendant’s (Countrywide’s) 
motion for summary judgment based upon the execution 
of a release, the Second Department determined that the 
allegations of fraud and duress in procurement of the 
release raised a question of fact: 

The Countrywide defendants' motion was 
properly denied. Although the plaintiff's execution 
of the release in favor of the defendants was "a 
jural act of high significance" …, "a motion to 
dismiss should be denied where fraud or duress 
in the procurement of the release is alleged"… . 
Here, the plaintiff sufficiently alleged that the 
Countrywide defendants procured the release by 
means of fraud or duress, so as to warrant denial 
of their motion.   Warmhold v Zagarino, 2013 
NY Slip Op 03668, 2nd Dept, 5-22-13 

 

 
Negligence and Fraudulent Misrepresentation 

Causes of Action Can Not Be Based on 
Allegations of Breach of Contract 

 
In determining Supreme Court should have dismissed the 
negligence and fraudulent misrepresentations cause of 
action in a complaint based upon breach of contract, the 
Third Department wrote: 

 
"[A] simple breach of contract claim is not to be 
considered a tort unless a legal duty independent 
of the contract itself has been violated . . .[, 
which] legal duty must spring from circumstances 
extraneous to, and not constituting elements of, 
the contract" ….  Plaintiffs have not demonstrated 
any special relationship or legal duty aside from 
the contractual relationship….   The  negligence 
and  fraudulent misrepresentation claims are 
based upon  the same  alleged wrongful conduct 
as the breach of contract claim, rendering them 
duplicative … .  Rorok v Moore’s Flatwork…, 
515459, 3rd Dept, 5-30-13 
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Retainer Agreement in Divorce Action Which 
Addressed Only Work “Up To” Trial Did Not 
Allow Recovery of Attorney’s Fees for Trial 

 
The First Department determined that a retainer 
agreement for work “up to” a trial in a divorce action 
precluded the law firm from recovering any fees for the 
trial.  To cover those fees a second retainer agreement 
was required: 

The plain language of the retainer states that the 
law office's representation of Blisko includes work 
leading "up to" a trial, "but not including an actual 
trial." Indeed, the law office acknowledges that 
the retainer did not include representation at trial. 
Following the commencement of the trial on 
August 18, 2009, the retainer between the law 
office and Blisko terminated and plaintiff was 
representing Blisko without a written retainer …. 
Law Off of Sheldon Eisenberger v Blisko, 
2013 NY Slip Op 03802, 1st Dept,. 5-28-13 

 

Contract Provision Protected Contractee from 
Damages for Delay Caused by Regulators 

 
In a full-fledged opinion by Justice Mazzarelli, the First 
Department determined, among many other contract-
issues, that delays allegedly caused by regulators (re: 
asbestos-removal) were included in the contract provision 
which insulated the contractee from delay-related 
damages: 

"A clause which exculpates a contractee from 
liability to a contractor [Bovis] for damages resulting 
from delays in the performance of the latter's work is 
valid and enforceable and is not contrary to public 
policy if the clause and the contract of which it is a 
part satisfy the requirements for the validity of 
contracts generally"…. However, such a clause may 
be disregarded under certain recognized 
exceptions, including one for delays that are 
"uncontemplated" …. Delays are not considered 
uncontemplated when they "are reasonably 
foreseeable, arise from the contractor's work during 
performance, or . . . are mentioned in the contract" 
…. Further, a party seeking to invoke any of the 
exceptions to the general rule that no damages for 
delay clauses are enforceable bears a heavy burden 
… . 

Here, Bovis failed to carry its heavy burden. The 
contract specifically anticipated the possibility that 
the involvement of regulators would delay the 
process. Again, Bovis expressly acknowledged that 
it assumed the "risk of all regulatory and other 
Governmental Authority delays." Certainly this lifted 
the no damages for delay clause out of the 

exception for uncontemplated delays. There is no 
basis for Bovis to argue that by alleging that the 
extent of the regulatory delays was extreme and 
unprecedented it stated a claim for delay damages. 
As this Court has stated in finding a no damages for 
delay clause enforceable, "[W]hile the conditions 
themselves may not have been anticipated, the 
possibility, however unlikely, of their arising was 
contemplated and addressed by the parties in their 
agreement" … .  Bovis Lend Lease (LMB), Inc v 
Lower Manhattan Dev Corp, 2013 NY Slip Op 
03804, 1st Dept, 5-28-13 

 

 

Criteria for Fraudulent Inducement and 
Attachment 

 
In a full-fledged opinion by Justice Feinman, the First 
Department outlined the criteria for fraudulent inducement 
where the parties are “sophisticated entities,” as well as 
the strict criteria for attachment: 

The elements of fraud are a misrepresentation or 
a material omission of fact which was known to 
be false by the defendant, made for the purpose 
of inducing the other party to rely upon it, 
justifiable reliance of the other party on the 
misrepresentation or omission, and injury …. In 
this case, the buyers have not sufficiently alleged 
justifiable reliance. "[R]eliance must be found to 
be justifiable under all the circumstances before a 
complaint can be found to state a cause of action 
in fraud"…. What constitutes reasonable reliance 
is "always nettlesome" because it is so fact-
intensive…. Sophisticated investors must show 
they used due diligence and took affirmative 
steps to protect themselves from 
misrepresentations by employing what means of 
verification were available at the time … . * * *  

We conclude that, on the extant record which 
consists of competing affidavits, the grant of an 
attachment and its confirmation was an abuse of 
discretion. "[T]he mere fact that defendant is a 
non-domiciliary residing without the State of New 
York is not sufficient ground for granting an 
attachment”…. The sellers have shown no 
evidence that the buyers lack sufficient assets, or 
that they will choose to hide or otherwise dispose 
of their assets. We note that no hearing was held 
at which the credibility of the buyers' averments 
regarding their financial status and resources 
could be evaluated. At most, the sellers' affidavits 
establish that there is potentially a significant 
amount of bureaucracy involved in obtaining the 
assets as converted funds. This is not, in itself, 
sufficient to order an attachment. The orders of 
the motion court granting and confirming the 
orders of attachment, and granting discovery to 
aid in attachment, as well as the order that the 



 

 73 

buyers transfer assets into New York State, 
should therefore be reversed. VisionChina 
Media Inc v Shareholder Representative 
Servs, LLC, 2013 NY Slip Op 04298, 1st Dept, 
6-11-13 
 

 
Oral Evidence in Quantum Meruit Case Rejected 

by Appellate Court 
 
In vacating a damages award in a quantum meruit case, 
the Fourth Department concluded the self-serving oral 
proof offered by plaintiff should not have been accepted 
as sufficient by the trial court and that the defendants’ 
proof of the value of plaintiff’s work should be the basis of 
damages award: 

 
Plaintiff is correct that “[p]roof of damages may be 
based upon oral testimony alone, so long as the 
witness has knowledge of the actual costs”…, and 
that the customary means of calculating damages 
on a quantum meruit basis in a construction case 
is actual job costs plus profit minus amount paid…. 
Nevertheless, we cannot conclude that the court’s 
award of $31,720 is supported by a fair 
interpretation of the…. That award was based 
on plaintiff’s self-serving testimony and invoice, 
while defendants presented the testimony and 
estimates of three nonparty witnesses establishing 
that plaintiff’s work was not worth more than 
$8,290. Under the unique circumstances of this 
case, i.e., the seven-month lapse between the time 
that plaintiff completed the project and the time 
that he drafted and tendered the invoice to 
defendants, we conclude that the proper remedy is 
to adopt the highest of the project estimates from 
defendants’ trial witnesses as the basis for the 
award of damages … SJ Kula, Inc v Kevin 
Carrier…, 520, 4th Dept, 6-14-13 
 
 
 

Ambiguity Precluded Summary Judgment Based 
Upon Guarantee 

 
In determining the motion for summary judgment based 
upon a guarantee was properly denied because of 
ambiguity about which obligations were guaranteed, the 
Second Department explained: 

A written agreement that is complete, clear, and 
unambiguous on its face must be enforced so as to 
give effect to the meaning of its terms and the 
reasonable expectations of the parties, and the 
court should determine the intent of the parties from 
within the four corners of the contract without 
looking to extrinsic evidence to create 
ambiguities…. An agreement "is unambiguous if the 
language it uses has a definite and precise 

meaning, unattended by danger of misconception in 
the purport of the [agreement] itself, and concerning 
which there is no reasonable basis for a difference 
of opinion'"...  Furthermore, "[a] guaranty is a 
contract, and in interpreting it we look first to the 
words the parties used"…. "A guaranty must be 
construed in the strictest manner'”…, and a 
guarantor should be bound to the express terms of 
the written guaranty….  The document at issue, 
prepared by the plaintiff, is entitled "Personal 
Guaranty." The "Guarantor" is defined as "Tony 
Melillo." There is language in the body of the 
document indicating that the Guarantor is personally 
guaranteeing the payment and performance of the 
obligations of the "Importer." The "Importer" is 
variously defined in the document as either "Tony 
Melillo, LLC," or as "Tony Melillo." Thus, there is an 
ambiguity in the document as to whose obligations 
Melillo was guaranteeing.  Wider Consl, Inc v 
Tony Melillo, LLC, 2013 NY Slip Op 04597, 2nd 
Dept, 6-19-13 

 

 

The Term “Casualty” In Lease Covered Flooding 
Due to Malfunctioning HVAC System 

 
The First Department determined Supreme Court should 
have denied plaintiff’s motion for summary judgment. 
Plaintiff was the owner and landlord of a building and 
defendant was a commercial tenant.  Section 7.04 of the 
lease stated: "each party releases the other with respect 
to any claim (including a claim for negligence) which it 
might otherwise have against the other party for loss, 
damage or destruction with respect to its property by fire 
or other casualty . . . occurring during the terms of this 
Lease" … .  A gauge in the HVAC system burst, causing 
flooding. Plaintiff sued defendant for the cost of repair, 
alleging defendant failed to maintain the HVAC system.  
The issue was whether the word “casualty” in the lease 
meant “act of god” only, or included damage from human 
error.  The First Department (reversing Supreme Court) 
determined human error was included in the meaning of 
“casualty:” 

[W]here a clause is unambiguous, contract 
language and terms are to be given their plain and 
ordinary meaning…. Here, the lease provides that 
the parties agreed on mutual releases in case of 
damage "by fire or other casualty." In light of this 
phrasing, in which "other casualty" is placed in the 
same category as "fire," it cannot be said that the 
word "casualty" excludes events resulting from 
human error. On the contrary, a fire might have 
myriad causes, many of which do result from human 
error. However, the parties did not restrict the types 
of fires that would fall under the release — for 
example, by stating that only fires caused by severe 
weather or other natural causes would trigger a 
release from liability. Accordingly, the phrase "fire or 
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other casualty," as construed by an ordinary 
business person, would describe an event, rather 
than the cause of that event. 45 Broadway Owner 
LLC v NYSA-ILA Pension Trust Fund, 2013 NY 
Slip Op 04895, 1st Dept 6-27-13 

 
 

Procedure for Applying to be a “Defendant 
Candidate” in America’s Cup Regatta, as Alleged 

in Complaint, Constitutes an “Offer” and 
“Acceptance” 

 
The First Department, in a full-fledged opinion by Justice 
Acosta, in the context of whether the complaint stated a 
cause of action sufficient to withstand a motion to dismiss, 
determined that the procedures in a Deed of Gift and 
Protocol for the America’s Cup sailing regatta constituted 
and “offer” and “acceptance” resulting in an enforceable 
contract with the plaintiff which had applied to be a 
“Defender Candidate” in the regatta.  A lengthy and well-
reasoned dissent by Justice Tom argued that the 
procedures did not amount to an offer because the 
defendant was free to accept or reject any applicant in the 
exercise of judgment.  The opinion and dissent discuss 
the most basic “offer” and “acceptance” criteria for an 
enforceable contract.  African Diaspora Mar Corp v 
Golden Gate Yacht Club, 2013 NY Slip Op 04752, 1st 
Dept 6-25-13 
 

 
Exceptions to “No-Damage-for-Delay” Clause in 

Construction Contract Explained 
 
The defendant library was sued by the plaintiff contractor 
which claimed the library caused a delay in the 
performance of a contract by failing to secure access to 
an adjacent property which was necessary before plaintiff 
could complete the work.   In affirming the denial of 
summary judgment to the defendant library, the Second 
Department listed the exceptions to the enforceability of a 
“no-damage-for-delay” clause: 

"A clause which exculpates a contractee from 
liability to a contractor for damages resulting from 
delays in the performance of the latter's work is 
valid and enforceable and is not contrary to public 
policy if the clause and the contract of which it is 
a part satisfy the requirements for the validity of 
contracts generally"…. However, "even with such 
a clause, damages may be recovered for: (1) 
delays caused by the contractee's bad faith or its 
willful, malicious, or grossly negligent conduct, (2) 
uncontemplated delays, (3) delays so 
unreasonable that they constitute an intentional 
abandonment of the contract by the contractee, 
and (4) delays resulting from the contractee's 
breach of a fundamental obligation of the 
contract"….  Aurora Contrs Inc v West Babylon 
Pub Lib, 2013 NY Slip Op 04762, 2nd Dept 6-26-
13 

CONTRACT/ARBITRATION 
 

Court’s Limited Role Re: Contract with 
Arbitration Clause Explained 

 
In determining a dispute involving a lease must be 
resolved in arbitration, the Fourth Department explained 
the court’s limited role in this context: 
 

Plaintiff …. commenced this action pursuant to 
RPAPL article 15 seeking, inter alia, “to compel 
the determination of claims to the real property 
described herein,” and defendant moved to 
compel arbitration under the lease and to stay the 
action. Supreme Court properly granted the 
motion. “Where parties have entered into an 
agreement containing a broad arbitration 
provision, the question of whether the arbitration 
clause governs a particular aspect of the 
controversy, as well as the determination of the 
merits of the dispute, are matters within the 
exclusive province of the arbitrator”….“Once it 
appears that there is, or is not[,] a reasonable 
relationship between the subject matter of the 
dispute and the general subject matter of the 
underlying contract, the court’s inquiry is ended. 
Penetrating definitive analysis of the scope of the 
agreement must be left to the arbitrators 
whenever the parties have broadly agreed that 
any dispute involving the interpretation and 
meaning of the agreement should be submitted 
to arbitration”…. Thus, contrary to plaintiff’s 
contention, it is not entitled to a judicial 
determination with respect to the continued force 
and effect of the lease, i.e., “the ultimate issue in 
this case” …, before submitting the matter to 
arbitration.  Gray v Talisman Energy USA Inc, 
534, 4th Dept, 6-14-13 
 

 

CONTRACT/EMPLOYMENT LAW 
 
 

Ratified Release Precluded Employment 
Discrimination Action 

 
The First Department reversed Supreme Court and 
granted defendant’s motion to dismiss plaintiffs 
employment discrimination, retaliation and hostile work 
environment claims.  Plaintiffs signed a release and 
received severance pay based upon the terms of the 
release.  The First Department determined plaintiffs’ 
claims that the signed the release under duress were 
foreclosed by their ratification of the release (accepting 
the severance pay): 

The motion court should have dismissed the 
complaint in its entirety. "Generally, a valid 
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release constitutes a complete bar to an action 
on a claim which is the subject of the release" …. 
A release will not be treated lightly because it is a 
"a jural act of high significance without which the 
settlement of disputes would be rendered all but 
impossible" …. Where the language is clear and 
unambiguous, the release is binding on the 
parties unless it is shown that it was procured by 
fraud, duress, overreaching, illegality or mutual 
mistake … . *  *  * 

Assuming arguendo that issues of fact exist as to 
duress and overreaching, plaintiffs are 
nevertheless barred from challenging the 
releases on those grounds because they ratified 
the releases. Ratification occurs when a party 
accepts the benefits of a contract and fails to act 
promptly to repudiate it…. Thus, a plaintiff cannot 
claim that he or she was compelled to execute an 
agreement under duress while simultaneously 
accepting the benefits of the agreement …  Allen 
v Riese Org, Inc, 2013 NY Slip Op 03547, 1st 
Dept, 5-16-13 

 
 

CONTRACT/EQUITABLE 
DISTRIBUTION 

 

Wife’s Stipulation Waiving Claim to Benefits 
Valid Even though Law Unclear at Time of 

Stipulation and Benefits Later Determined by 
Court of Appeals to Be Marital Property 

 
The Second Department determined that plaintiff-wife’s 
stipulation that variable supplement fund (VSF) benefits 
were not marital property should be upheld, even though 
the law was unclear at the time of the stipulation and the 
Court of Appeals subsequently determined the benefits 
were marital property: 

The Referee was correct in noting that, at the 
time of the parties' stipulation of settlement, the 
law on the issue of whether VSF benefits were 
subject to equitable distribution was unclear. The 
law was later clarified when the Court of Appeals 
held that VSF benefits were marital property 
subject to equitable distribution …. However, the 
fact that the plaintiff did not have definitive 
guidance on the issue of whether VSF benefits 
were subject to equitable distribution is not a 
sufficient basis upon which she may avoid the 
effects of her otherwise knowing and voluntary 
waiver. Thus, it was error to permit the defendant 
to avoid the consequences of her waiver of any 
interest in the VSF. Lamassa v Lamassa, 2013 
NY Slip Op 03639, 2nd Dept, 5-22-13 

 

ATTORNEYS’ FEES/CONTRACT 
 

Doctrine of Continuous Representation/Retainer 
Agreement in Estate Proceeding 

“Unconsionable” 
 

In a case involving “gifts” and a 40% contingency fee for 
three defendant attorneys’ work on an estate worth 
several tens of millions, the Second Department applied 
the “doctrine of continuous representation” to toll the 
statute of limitations and found the fee arrangement(s) 
“unconscionable:” 

The claims relating to the gifts the widow made to 
the three individual defendants are not time-
barred. Rather, they were tolled under the 
doctrine of continuous representation …. 
Contrary to the individual defendants' contention, 
the doctrine applies where, as here, the claims 
involve self-dealing at the expense of a client in 
connection with a particular subject matter….  * * 
* 

The revised retainer agreement is both 
procedurally and substantively 
unconscionable…. The evidence shows that the 
widow believed that under the contingency 
arrangement, she would receive the "lion's share" 
of any recovery. In fact, as it operated, the law 
firm obtained over 50% of the widow's share of 
proceeds. Thus, the law firm failed to show that 
the widow fully knew and understood the terms of 
the retainer agreement--an agreement she 
entered into in an effort to reduce her legal fees 
… . 

In considering the substantive unconscionability 
of the revised retainer agreement, the Referee 
correctly considered such factors as the 
proportionality of the fee to the value of the 
professional services rendered… , and the risks 
and rewards to the attorney upon entering into 
the contingency agreement … . 

The amount the law firm seeks ($44 million) is 
also disproportionate to the value of the services 
rendered (approximately $1.7 million) … . Matter 
of Lawrence, 2013 NY Slip Op 03759, 2nd Dept, 
5-22-13 

 

ATTORNEY DISQUALIFICATION 
 

Six-Year Delay in Raising Attorney’s Conflict of 
Interest Waived the Objection 

 
The Second Department determined plaintiffs six-year 
delay in moving to disqualify an attorney for the 
defendants on conflict-of-interest grounds constituted a 
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waiver of any objection to the attorney’s participation.  
The court described the legal analysis as follows: 

The party seeking to disqualify a law firm or an 
attorney bears the burden to show sufficient proof 
to warrant such a determination" …. "Whether to 
disqualify an attorney is a matter which lies within 
the sound discretion of the court" … . Where a 
party seeks to disqualify its adversary's counsel 
in the context of ongoing litigation, courts 
consider when the challenged interests became 
materially adverse to determine if the party could 
have moved at an earlier time … . If a party 
moving for disqualification was aware or should 
have been aware of the facts underlying an 
alleged conflict of interest for an extended period 
of time before bringing the motion, that party may 
be found to have waived any objection to the 
other party's representation… . Hele Asset, LLC 
v S E E Realty Assoc, 2013 NY Sluip Op 
03061, 2nd Dept, 5-1-13 
 
 

LEGAL 
MALPRACTICE/IMMIGRATION 

 

Legal Malpractice Action Based Upon Course of 
Action Taken in Immigration Proceedings 

Reinstated 
 

In a full-fledged opinion by Justice Manzanet-Daniels, the 
First Department reinstated a cause of action for legal 
malpractice in an immigration case.  The complaint 
alleged a law firm followed an unreasonable course of 
action in pursuing plaintiff’s application for adjustment of 
immigration status which led to her removal: 

Given plaintiff's allegations that she had no 
chance of obtaining immigration relief and that 
defendants failed to thoroughly discuss the 
possibility, if not certainty, of reinstatement of the 
order of deportation and removal upon 
submission of the application, plaintiff has 
sufficiently alleged that defendants followed an 
unreasonable course of action in pursuing the 
application …. Moreover, she has sufficiently 
alleged proximate cause, because the 
submission of the application alerted authorities 
to her status, which led to the issuance of the 
reinstatement order and ultimately to her 
removal…. Plaintiff's unlawful status alone did not 
trigger her removal, since she had resided in the 
United States, albeit unlawfully, for more than six 
years; she was removed only after defendants 
affirmatively alerted immigration authorities to her 
presence. The record does not indicate on this 
motion pursuant to CPLR 3211 that plaintiff would 
have otherwise come to the attention of the 

immigration authorities. Without discovery on the 
issue, it cannot yet be said, as defendants assert, 
that plaintiff would have been deported 
regardless of defendants' malpractice. Indeed, 
had plaintiff waited four more years she would 
have been eligible to apply for reinstatement 
under INA § 212(a)(9)(C)(ii), which provides that 
an alien in plaintiff's position can apply for 
admission if more than ten years have passed 
from the date of the alien's last departure from 
the United States. Delgado v Bretz & Coven, 
LLP, 2013 NY Slip Op 04720, 1st Dept, 6-20-13 

 

 

BUSINESS CORPORATION LAW 
 

No Standing to Bring Judicial Dissolution 
Action/Could Not Demonstrate 50% Ownership 

 
In upholding Supreme Court’s determination that the 
petitioner did not have standing to bring the judicial 
dissolution action because 50% ownership of the 
corporation stock (by the petitioner) was not 
demonstrated, the Third Department explained the 
relevant review process: 

As  the  party  seeking  judicial dissolution of the 
corporation, petitioner bore the burden of 
demonstrating by a preponderance of the 
evidence his standing to seek such relief based 
on  his ownership of at least one half of the votes 
of all of Sunburst's  outstanding  shares  (see  
Business  Corporation  Law§ 1104 [a]…).Our 
review of Supreme Court's determination, made 
after a hearing, "is not limited to whether [its] 
findings were supported by credible evidence; 
rather, if it appears that a finding different from 
that of Supreme Court is not unreasonable, we 
must weigh the probative force of the conflicting 
evidence and the relative strength of conflicting 
inferences that may  be drawn, and grant 
judgment as warranted" …. However, deference 
is given to the trial court's credibility 
determinations, as that court "had the advantage 
of observing the witnesses firsthand and was in a 
better position to assess the evidence and weigh 
credibility" … .  Matter of Dissolution of 
Sunburst Associates, Inc v Vilardi, 515011, 
35d Dept, 5-9-13 
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DEBTOR & CREDITOR LAW 
 

Failure to Demonstrate When Plaintiff Should 
Have First Become Aware of Fraudulent 

Conveyance Precluded Dismissal on Statute of 
Limitations Grounds 

 
The Second Department determined that causes of action 
alleging fraudulent conveyances pursuant to Debtor & 
Creditor Law 276 should not have been dismissed on 
statute of limitations grounds because the defendants 
failed to establish when plaintiff should have first become 
aware of the alleged fraud: 

"A cause of action based upon actual fraud under 
Debtor and Creditor Law § 276 must be brought 
within six years of the date that the fraud or 
conveyance occurs, or within two years of the 
date the fraud should have been discovered, 
whichever is longer" …. Here, it is undisputed 
that the verified complaint did not allege the 
occurrence of any fraudulent conveyances within 
six years prior to the commencement of the 
action. However, since it is unclear when the 
plaintiff should have first been aware of the 
alleged fraud, the defendants failed to establish 
that the causes of action alleging actual fraud 
under Debtor and Creditor Law § 276 should be 
dismissed as time-barred ….  Felshman v 
Yamali, 2013 NY Slip Op 03632, 2nd Dept, 5-22-
13 

 

RACING LAW 
 

Supreme Court’s Annulment of Regulation 
Permitting Out-Of-Competition Drug Testing of 

Harness Racehorses Reversed 
 
The Third Department reversed Supreme Court’s 
annulment of a regulation that permitted out-of-
competition drug testing of harness racehorses pursuant 
to the Racing, Pari-Mutuel Wagering and Breeding Law.  
In a lengthy decision, the Third Department went through 
each of Supreme Court’s findings, reversing all but one 
which annulled the portion of the regulation prohibiting all 
“protein and peptide-based drugs” because it conflicted 
with the permitted-use regulation. Matter of Ford v NYS 
Racing and Wagering Board, 514622, 3rd Dept, 6-6-13 

 

 

 
 

 

 

SPOLIATION 
 

Preclusion Proper Remedy for Discarding of 
Computer Containing Crucial Evidence 

 
The First Department affirmed Supreme Court’s 
precluding plaintiff from offering any evidence and/or 
testimony at trial in opposition to defendants’ defenses 
and counterclaims stemming from plaintiff’s discarding a 
computer containing crucial evidence: 

Plaintiff's conduct evinces a higher degree of 
culpability than mere negligence…. Indeed, the 
record shows that, despite numerous court orders 
and the court's assignment of a special referee to 
supervise discovery, plaintiff delayed discovery 
and did not disclose to defendants that it had 
discarded the subject computer for almost two 
years, notwithstanding that such disclosure was 
specifically requested by defendants. Further, the 
testimony of plaintiff's bookkeeper that a litigation 
hold, either written or oral, was never issued 
directing him to preserve electronic data, 
supports a finding that plaintiff's disposal of the 
subject computer was, at the very least, grossly 
negligent ….  Defendants established that 
plaintiff's spoliation of critical evidence 
compromised defendants' ability to prosecute 
their counterclaims … . Accordingly, the court did 
not abuse its discretion in determining that 
preclusion was an appropriate spoliation 
sanction. Harry Wiess, Inc v Moskowitz, 2013 
NY Slip Op 03927, 1st Dept, 5-30-13 

 

 

SHIELD LAW 
 

Reporter’s Information Subject to Qualified 
Protection 

 

A reporter spent four days “autotrekking” with petitioner’s 
husband a few months before the husband’s death in an 
“autotrekking” accident.  Petitioner subpoenaed the 
reporter to appear in an action arising from the death of 
her husband.  The First Department ruled the information 
gathered by the reporter was entitled to qualified 
protection under the New York Shield Law: 

Contrary to petitioner’s contention, all the 
information she seeks constitutes “unpublished 
news obtained or prepared by” Coburn, 
undisputedly a professional journalist, “in the 
course of gathering or obtaining [the] news” that 
was ultimately published in the article, and is 
therefore subject to qualified protection under the 
New York Shield Law (see Civil Rights Law § 79-
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h[c]… .  

Petitioner failed to make the “clear and specific 
showing” required to overcome the protection 
(see Civil Service Law § 79-h[c]). Even assuming 
that the information she seeks is “highly material 
and relevant” and “critical or necessary” to the 
maintenance of her claims, she has not shown 
that it is unobtainable “from any alternative 
source” … .  Matter of Gilson v Coburn, 2013 
NY Slip Op 03177, 1st Dept, 5-2-13 

 

 

ZONING 
 

Doctrine of Primary Jurisdiction 
 

The plaintiffs, in a nuisance action, sought to enjoin the 
defendants “from maintaining more than one ‘main 
building’ on the premises, allegedly in violation of the 
Village Code.”  The Second Department, citing the 
doctrine of primary jurisdiction, ruled that the case for an 
injunction had not been made out because the plaintiffs 
never sought a determination of the legality of the use of 
the premises from the administrative agency responsible 
for zoning: 

The doctrine of primary jurisdiction "generally 
enjoins courts having concurrent jurisdiction to 
refrain from adjudicating disputes within an 
administrative agency's authority, particularly 
where the agency's specialized experience and 
technical expertise is involved" …. Here, the 
plaintiffs failed to properly seek a determination 
regarding the legality of the use of the premises 
under the Village Code from the administrative 
bodies authorized to administer and enforce the 
Village's zoning law … .  Massaro v Jaina 
Network Sys, Inc, 2013 NY Slip Op 03066, 2nd 
Dept, 5-1-13 
 

 

Review Criteria for Actions by Zoning Boards of 
Appeal 

 

In upholding Supreme Court’s annulment of the village 
Zoning Board of Appeal’s denial of petitioner’s application 
for a site capacity variance, the Second Department 
described the review criteria as follows: 

Generally, local zoning boards have broad 
discretion in deciding applications… . "Courts 
may set aside a zoning board determination only 
where the record reveals that the board acted 
illegally or arbitrarily, or abused its discretion, or 
that it merely succumbed to generalized 
community pressure" …. "[A] determination will 

not be deemed rational if it rests entirely on 
subjective considerations, such as general 
community opposition, and lacks an objective 
factual basis" …. "Conclusory findings of fact are 
insufficient to support a determination by a zoning 
board of appeals, which is required to clearly set 
forth how and in what manner the granting of the 
variance would be improper" … .  Matter of 
Luburic v Zoning Bd of Appeals of Vil of 
Irvington, 2013 NY Slip Op 0333, 2nd Dept, 5-8-
13 

 

 

ZONING/ENVIRONMENTAL LAW 
 

Town Zoning Ordinances Prohibiting 
Exploration For and Production of Natural Gas 
(In Response to Concerns Over Hydrofracking) 

Upheld 
 

In a full-fledged opinion by Justice Peters, the Third 
Department held that a town zoning ordinance which 
banned “all activities which related to the exploration for, 
and the production or storage of, natural gas and 
petroleum,” passed in response to concern over 
“hydrofracking,”  was not preempted by New York’s Oil, 
Gas and Solution Mining Law (OGSML) (ECL 23-0301, et 
seq).  The opinion includes an extensive discussion of the 
legislative history of the preemption language in the 
OGMSL, as well as the concepts of express, implied and 
conflict preemption. Norse Energy Corp, USA v Town 
of Dryden, et al, 515227, 3rd Dept, 5-2-13 

 
For identical reasons, a similar ordinance enacted by the 
Town of Middlefield was held valid by the Third 
Department.  Cooperstown Holstein Corp v Town of 
Middlefield, 515489, 3rd Dept, 5-2-13 

 

 

ANIMAL LAW 
 

No Cause of Action Based Upon  “Vicious 
Propensities” When Plaintiff Knocked Down by 

Playful Dog 
 
In determining summary judgment should have been 
granted to the defendant dog owners, the Third 
Department explained the defendants had demonstrated 
they had no prior knowledge of the dog’s vicious 
propensities.  The plaintiff was injured when defendant’s 
dog [Delilah] bumped into her while running in play, 
activity the Third Department determined was “normal 
canine behavior” which could not be considered a vicious 
propensity: 
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It is well established that "'the owner of a 
domestic animal who either knows or should 
have known of that animal's vicious propensities 
will be held liable for the harm the animal causes 
as a result of those propensities'" …. As the 
movants, it was defendants' burden to establish 
that they had no prior knowledge that Delilah had 
any vicious propensities …. Notably, a vicious 
propensity does not  necessarily have  to be  
"dangerous  or ferocious" but, rather, may consist 
of a proclivity to act in a way that puts others at 
risk of harm, so long  as "'such proclivity results in 
the injury giving rise to the lawsuit'" .   
Nonetheless, "normal canine behavior" is 
insufficient to establish a vicious propensity ….  
Bloom v Van Lenten, 515606, 3rd Dept, 5-16-
13 

 

 

SURROGATE’S COURT 
PROCEDURE ACT 

 
Respondent Failed to Demonstrate Insertion of 
Feeding Tube Would Impose an “Extraordinary 

Burden” Upon the Petitioner 
 

The Fourth Department reversed Supreme Court and 
ordered insertion of a feeding tube under general 
anesthesia for petitioner, Joseph P.  The Fourth 
Department noted there was evidence Joseph P. was 
“alert, awake, and communicative, … enjoys social 
interaction and activities” and, with a feeding tube, has 
“an excellent prognosis with many years of life.”  The 
Fourth Department wrote: 

It is undisputed that the “threshold requirement” 
under [Surrogate’s Court Procedure Act] section 
1750-b for allowing Joseph P.’s guardians to 
make the decision to withhold life-sustaining 
treatment has been met … . Joseph P.’s 
attending physician also fulfilled the requirements 
of section 1750-b (4) (a) of “confirm[ing] to a 
reasonable degree of medical certainty” that 
Joseph P. “lacks capacity to make health care 
decisions,” and of consulting with another 
physician “to further confirm” that lack of capacity 
…. There is also no dispute that Joseph P. has “a 
medical condition other than . .. mental 
retardation which requires life-sustaining 
treatment, is irreversible and . . . will continue 
indefinitely” (SCPA 1750-b [4] [b] [i] [C]), and that, 
without such treatment, he “will die within a 
relatively short time period” (SCPA 1750-b [1]). 
The sole issue before us is whether, in view of 
Joseph P.’s medical condition and the expected 
outcome of the life-sustaining treatment, i.e., the 

surgical insertion of the feeding tube artificially 
providing nutrition or hydration, imposes an 
“extraordinary burden” on him (SCPA 1750-b [4] 
[b] [iii] [B]). 

Upon our review of the record, we conclude that 
respondent failed to establish by the requisite 
clear and convincing evidence that providing 
nutrition and hydration to Joseph P. by means of 
medical treatment would impose an extraordinary 
burden on him (see SCPA 1750-b [1]; [4] [b] [iii] 
[B…).  Matter of Joseph P. …, CA 13-00798, 4th 
Dept, 3-24-13 

 
 

SMALL CLAIMS 
 

Review and Evidence Standards in Small Claims 
Actions Explained 

 
The Third Department explained the appellate review and 
damages-evidence standards for small claims actions as 
follows: 
 

Appellate review of small claims is limited to 
determining whether "substantial justice has not 
been done between the parties according to the 
rules and principles of substantive law" (UCCA 
1807; …); only a clearly erroneous determination 
will be overturned ….  Here, a credibility 
determination was required, and City Court chose 
to credit plaintiff's testimony regarding the events 
at defendant's premises over the testimony of two 
employees of defendant. We agree with County 
Court that the determination that plaintiff's ring 
was converted was not clearly erroneous, and 
that substantial justice was  done. 
 

Further, as to the issue of damages, we note that 
although small claims matters are not bound by 
the rules of evidence, a determination may not be 
based solely on hearsay (see UCCA 1804…).  
Here,   plaintiff described the size and condition 
of the ring in her testimony, and also submitted a 
"lost ring appraisal" performed by a jeweler, 
stating a value of $8,600.  Although this 
appraisal, based solely upon plaintiff's description 
of the ring, was hearsay …, plaintiff's trial 
testimony presented some measure of competent 
evidence of the amount of damages, as she 
described the quality and condition of the ring… .  
Rowe v Silver & Gold Expressions, 515526, 3rd 
Dept, 6-6-13 
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REAL ESTATE 
 

Time of the Essence Adequately Stated 
 

In holding that an attorney’s letter sufficiently stated 
“time of the essence,” the First Department wrote: 

"A party need not state specifically that time is of 
the essence, as long as the notice specifies a 
time on which to close and warns that failure to 
close on that date will result in default"… . [The 
attorney’s] February 11, 2009 letter warned, "[I]n 
the event you do not close, I shall release the 
escrow funds to [the seller]." Such language 
informs a buyer that he risks default by not 
appearing at the closing… . Accordingly, 
because this was a time-of-the-essence closing, 
plaintiffs defaulted by failing to appear, and 
defendant … was entitled to keep the down 
payment … .  Westreich v Bosler, 2013 NY 
Slip Op 03604, 1st  Dept, 5-21-13 
 

 

Erroneous Boundary Line Agreement Present 
Triable Issue of Fact Re: Liability of Title 

Insurance Company 
 

In reversing Supreme Court, the Second Department 
determined there was a triable issue of fact about 
whether the defendant title insurance company was 
liable for a defect in title (boundary line agreement) 
which resulted in plaintiffs owning half the property they 
thought they were purchasing: 

…Chicago Title established, prima facie, that the 
defect in title fell within exclusion 3(c) of the 
policy, which excludes from coverage defects 
"resulting in no loss or damage to the insured 
claimant." Chicago Title presented an affidavit 
from a certified real estate appraiser opining that 
the plaintiffs have not sustained any loss in 
property value as a result of the boundary line 
agreement. Indeed, Chicago Title's appraiser 
opined that the boundary line agreement 
resulted in a benefit to the plaintiffs and added 
significant value to their property due to the 
government's maintenance and nourishment of 
the beach. In opposition, however, the plaintiffs 
raised a triable issue of fact as to whether they 
suffered a loss or damages as a result of the 
defect in title. The plaintiffs submitted an affidavit 
of their certified real estate appraiser, who 
opined that the total loss to the plaintiffs of all 
title to the portion of their purchased premises 
lying to the south of the 188-foot line constituted 
a measurable diminution in the value of the 
plaintiffs' purchase. In light of these conflicting 
expert opinions, there is a triable issue of fact as 

to whether the plaintiffs sustained a loss or 
damages as a result of the defect in title …. 
Nastasi v County of Suffolk, 2013 NY Slip Op 
03824, 2nd Dept, 5-29-13 

 

 

Fact Deed Not Recorded Did Not Rebut 
Presumption of Delivery and Acceptance of 

Deed 
 

In reversing Supreme Court, the Second Department 
determined the proof in this action to quiet title 
demonstrated that plaintiff’s decedent was the rightful 
owner of the subject property.  The Second Department 
noted the fact that the deed was not recorded did not 
overcome the presumption of delivery and acceptance 
of the deed: 

Although the presumption of delivery and 
acceptance of a deed as of its date "must yield 
to opposing evidence…, here, no admissible 
evidence which would have overcome the 
presumption was presented in opposition to the 
evidence showing that the 1996 deed was 
executed in the presence of and delivered to the 
parties' mutual attorney …. The fact that the 
deed was not recorded was not sufficient 
evidence to overcome the presumption of 
delivery of the deed to the attorney, the mutual 
agent of both parties, since recording is not 
required in order to transfer title to real property 
(see Real Property Law § 291). No evidence 
was presented that the delivery of the deed on 
the date of its execution was conditional.  Saline 
v Saline, 2012 NY Slip Op 03827, 2nd Dept, 5-
29-13 
 

 
Lane Abutting Properties Was Owned by 

Property-Owners 
 
The Third Department upheld Supreme Court’s 
determination that the owners of property which abutted 
a street or lane did not privately own the lane, because 
no map was referenced in the relevant deeds, and 
because of the public use of the lane for more than ten 
years and maintenance of the street by the village: 
 

Fiebelkorn [a leading case} and its progeny stand 
for the general proposition that "[w]hen an owner 
of property sells a lot with reference to a map, 
and the map shows that the lot abuts upon a 
street, the conveyance presumptively conveys 
fee ownership to the center of the street on which 
the lot abuts, subject to the rights of other lot 
owners and their invitees to use the entire area of 
the street for highway purposes"…. This 
general proposition of law is of no aid to plaintiffs, 
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however, in view of the fact that, among other 
things, plaintiffs' deeds contain no reference to a 
map. * * * 

 
Here, plaintiffs argue that the lane cannot be 
deemed a village street because (a) it does not 
qualify as a public street by dedication (see 
Village Law § 6-610), (b) it does not appear on 
the state Department of Transportation's 
inventory of local roads lying within the Village's 
jurisdiction, and (c) the  Village  "has  never  
maintained"  it.  Plaintiffs' dedication argument is 
misplaced because…dedication is not the sole 
means by which a village street may be created 
(see Village Law  § 6-626). …  Kingsley v 
Village of Cooperstown, 515535, 3rd Dept, 6-6-
13 
 
 

Out-Of-Possession Landlord Not Liable for 
Missing Light in Stairwell 

 
The Second Department determined the out-of-
possession landlord could not be liable for a missing 
light in a stairwell, the alleged cause of plaintiff’s fall: 

"An out-of-possession landlord's duty to repair a 
dangerous condition on leased premises is 
imposed by statute or regulation, by contract, or 
by a course of conduct"… . Here, the defendant 
established its entitlement to judgment as a 
matter of law by establishing that it was an out-
of-possession landlord, that it was not 
contractually obligated to maintain the lighting at 
the premises or repair the alleged hazardous 
condition, that it did not endeavor to perform 
such maintenance, and that it did not violate any 
relevant statute or regulation… . Grimaldi v 221 
Arlington Realty, LLC, 2013 NY Slip Op 
03969, 2nd Dept, 6-5-13 

 

 
Only Seller’s, Not Buyer’s, Agent Can Be Liable for 

Failure to Disclose Lead Paint Dangers 
 

In dismissing a complaint seeking damages pursuant to 
the Residential Lead-Based Paint Hazard Reduction Act 
(RLPHRA) for the failure to make disclosures regarding 
the dangers of lead paint, the Second Department noted 
that only seller’s agents, not buyer’s agents, can be held 
liable under the act: 

The statutory language of the RLPHRA "is 
unambiguous with regard to the liability of real 
estate agents; only seller's agents are liable" for 
the failure to ensure compliance with its 
provisions… . Contrary to the plaintiffs' 
contention, it would be contrary to the 
unambiguous language of the statute to 

construe 24 CFR 35.86 so as to impose a duty 
on an agent or representative of a buyer… . 
Accordingly, the Supreme Court should have 
granted the …defendants' motion to dismiss the 
complaint insofar as asserted against them. 
Felix v Thomas R Stachecki Gen Contr, LLC, 
2013 NY Slip Op 03966, 2nd Dept, 6-5-13 

 

 

Sellers Had No Duty to Disclose Recorded 
Easement---Caveat Emptor 

 

In affirming Supreme Court’s ruling that the defendant’s 
had no duty to disclose a recorded easement to the 
buyers pursuant to the doctrine of caveat emptor, the 
Second Department wrote: 

"New York adheres to the doctrine of caveat 
emptor and imposes no duty on the seller or the 
seller's agent to disclose any information 
concerning the premises when the parties deal 
at arm's length, unless there is some conduct on 
the part of the seller or the seller's agent which 
constitutes active concealment" …. "Mere 
silence on the part of the seller, without some 
affirmative act of deception, is not actionable as 
fraud"…. " To maintain a cause of action to 
recover damages for active concealment, the 
plaintiff must show, in effect, that the seller or 
the seller's agents thwarted the plaintiff's efforts 
to fulfill his responsibilities fixed by the doctrine 
of caveat emptor"…. "Where the facts 
represented are not matters peculiarly within the 
party's knowledge, and the other party has the 
means available to him of knowing, by the 
exercise of ordinary intelligence, the truth or the 
real quality of the subject of the representation, 
he must make use of those means, or he will not 
be heard to complain that he was induced to 
enter into the transaction by 
misrepresentations"…. Schottland v Brown 
Harris Stevens Brooklyn, LLC, 2013 NY Slip 
Op 03982, 2nd Dept, 6-5-13 

 
 

Validity of Easement for Access to Lake 
Affirmed 

 
In affirming Supreme Court’s determination that the 
relevant deed allowed recreational use of a parcel of 
land (parcel 4) for access to a lake, and Supreme 
Court’s order to remove a fence which blocked access, 
the Third Department explained the relevant legal 
principles as follows: 
 

"[T]he construction of a  deed, including  any  
easements  set  forth  therein,  is generally  a 
question of law for the court, with extrinsic 
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evidence being considered only if there are 
ambiguities"….  As owners  in the subdivision, 
plaintiffs' deed sets forth various rights regarding 
parcel 4, including swimming privileges, docking 
privileges and – as relevant here – recreational  
privileges. The recreational right is broadly set 
forth as having "the right to use, for recreational 
purposes, Parcel #4." Significantly, this is not a  
right merely  to cross parcel 4 to reach the lake. 
Consistent with the expansive right granted, 
subdivision owners exercised the recreational 
right in sundry manners, such as having picnics 
in various places on parcel 4 or placing chairs on 
the parcel to enjoy the view. Once on parcel 4, 
there is no relevant limitation – other than 
reasonableness and safety – as to where on the 
parcel subdivision owners  exercised their 
recreational rights (see generally Bruce and Ely, 
The Law of Easements and Licenses in Land, 
Location and Dimensions  of  Easements  §  7:3).  
Jankowski v Lake Forest Homeowners, Inc, 
516015, 3rd Dept 6-27-13 
 
 
 

 
Plaintiffs Demonstrated They Acquired Title to 
Property with Cabin by Adverse Possession 

 
 
The Third Department affirmed Supreme Court’s grant of 
summary judgment to plaintiffs in their RPAPL article 15 
action to quiet title under the doctrine of adverse 
possession.  The owner of the property, which included 
a cabin, died intestate and plaintiffs, who allegedly were 
close personal friends with the owner’s brother (who 
used the cabin and also died intestate), took possession 
of the property.  The Third Department wrote: 
 

…[T]o successfully acquire title by adverse 
possession, plaintiffs must establish by clear and 
convincing evidence that their occupation of the 
property was "(1) hostile and under a claim of 
right . . ., (2) actual, (3) open and notorious, (4) 
exclusive, and  (5) continuous for the statutory 
period (at least ten years)" … .  Additionally, 
because plaintiffs' "claim was not founded upon a 
written instrument describing the boundaries of 
the property," they were required to "establish 
that the land was usually cultivated or improved 
or protected by  a substantial inclosure….In 
support of their motion for summary judgment, 
plaintiffs submitted evidence that, since the time 
of [the owner’s brother’s] death in 1976, they 
have enjoyed the exclusive use and possession 
of the property, have paid the taxes and made 
repairs upon the property, and have permitted 
various family members to use and reside upon 
the property.  In 1990, plaintiffs improved the 
cabin to make it suitable for year-round use, and 
have used it throughout the year since that  time.  

According to plaintiffs, no one  else has had  
possession or control of the property since they 
first took it more than 35 years ago.  Quinlan v 
Doe, 516140, 3rd Dept 6-27-13 
 
 

 
Elements of Constructive Trust Not 

Demonstrated 
 
The plaintiff had conveyed her 25% interest in real 
property to her cousin, allegedly with the understanding 
plaintiff would share in the proceeds if the property were 
sold. Eventually the cousin was deeded 100% of the 
property. The cousin lived on the property from 1989 to 
2005.  The cousin deeded the property to her brother 
and his wife, the defendants. The defendants maintained 
the house and paid taxes on it, although they did not live 
there.  The plaintiff did not contribute to the property 
maintenance or taxes and did not submit any proof that 
the defendants had been unjustly enriched by owning 
the property (i.e. rental income). The Second 
Department upheld the referee in finding that the plaintiff 
had not proved the elements of a real-property 
constructive trust.  The Second Department explained 
the elements as follows: 

"The elements of a constructive trust are a 
confidential or fiduciary relationship, a promise, 
a transfer in reliance thereon, and unjust 
enrichment… . These requirements, however, 
are not to be rigidly applied …. The ultimate 
purpose of a constructive trust is to prevent 
unjust enrichment, and it will be imposed " 
[w]hen property has been acquired in such 
circumstances that the holder of the legal title 
may not in good conscience retain the beneficial 
interest'" ….  Broderson v Parsons, 2013 NY 
Slip Op 03050, 2nd Dept, 5-1-13 

 
 

Adverse Possession Not Demonstrated 
 

In reversing the adverse-possession ruling in favor of the 
plaintiffs, because the proof showed only non-exclusive, 
sporadic and incomplete use of the land, the Third 
Department wrote: 

…[W]e conclude that plaintiffs' vague testimony 
did not establish by clear and convincing 
evidence that they ever cultivated and improved 
the entire .17 acre of the disputed area, or that 
they usually cultivated and improved even a 
small portion of the disputed area for the full 10-
year requisite time period. That is, the minimal 
and sporadic use that was demonstrated is 
insufficient, as a matter of law, to constitute the 
requisite cultivation or improvement …. Further, 
in light of Powell's testimony that he cared for 
the disputed area for defendants, plaintiffs 
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cannot establish the "exclusivity" element, which 
requires a showing that "the adverse possessor 
. . . alone care[d] for or improve[d] the disputed 
property as if it were his/her own"….  Robbins v 
Schiff, 514749, 3rd Dept, 5-9-13 
 
 
 

Doctrine of Practical Location Re: Boundary 
Line Dispute Explained 

 

In a boundary-line dispute, the Second Department 
affirmed the dismissal of a counterclaim for a judgment 
declaring that a hedgerow and chain-link fence running 
parallel to the recorded boundary line was the legal line 
under the doctrine of practical location.  The Second 
Department explained the doctrine as follows: 

Pursuant to the doctrine of practical location, "[a] 
practical location of a boundary line and an 
acquiescence therein for more than the statutory 
period is conclusive of the location of such 
boundary . . . although such line may not in fact 
be the true line according to the calls of the 
deeds of the adjoining owners"…. "[A]pplication 
of the doctrine requires a clear demarcation of a 
boundary line and proof that there is mutual 
acquiescence to the boundary by the parties 
such that it is definitely and equally known, 
understood and settled'"….  Jakubowicz v 
Solomon, 2013 NY Slip Op 04578, 2nd Dept, 6-
19-13 

 
 

TRUSTS AND ESTATES 
 

Will Provisions Can Not Be “Re-Written” by 
Court Even If Intestacy Results 

 

In determining Surrogate’s Court properly determined 
mortgages secured by notes represented personal 
property and not “interests in real property” within the 
meaning of the will, the Second Department wrote: 

Here, as the Surrogate's Court properly 
recognized, notes secured by mortgages are 
generally construed to be personal property…, 
and there is nothing in the language of the 
decedent's will that manifests an intent to 
include the subject notes within the clause 
devising his "interests in real property" to the 
petitioner. The construction suggested by the 
petitioner cannot be accepted since the court 
should not rewrite a will or supply an omission 
not necessarily implied by the language used, 
even though intestacy with respect to a 
particular asset results … .  Matter of Cincotta, 
2013 NY Slip Op 03671, 2nd Dept, 5-22-13 

Appropriate Surcharge and Interest Imposed for 
Breach of Fiduciary Duty 

 
In determining the appropriate surcharge to be imposed 
upon an executor which breached its duty to preserve 
decedent’s tangible property, as well as the appropriate 
interest rate to impose with respect to a delay in 
distributing assets, the Second Department wrote: 

"[A] nominated executor has the duty to preserve 
estate assets for the protection of those persons 
eventually entitled to receive them" … . * * * [W]e 
find no reason to disturb the Surrogate's finding 
that the petitioner breached its duty, thereby 
warranting the imposition of a surcharge. * * * 
Where a surcharge is imposed for a breach of 
fiduciary duty, it is a matter within the discretion of 
the trial court whether to award interest upon the 
surcharge, and at what rate (see CPLR 5001[a]; 
5004;…). While the highest rate of interest might 
be appropriate where the trustee's breach of duty 
is willful or characterized by bad faith…, here, the 
record reflects that the petitioner's failure in its duty 
to secure the decedent's tangible personal property 
constituted an honest mistake. … 
As a general matter, legacies are payable seven 
months after issuance of letters testamentary 
unless otherwise directed by the testator or 
required by the circumstances of the estate, 
including the executor's need to retain sufficient 
funds to cover administrative costs and debts of 
the decedent (see EPTL 11-1.5[a]…). Under 
certain circumstances, an executor may retain a 
disposition as a setoff for a debt owed by the 
beneficiary to the decedent or the estate …. In a 
proceeding to compel payment of a disposition or 
distributive share, "[t]he rate of interest to be paid 
on a pecuniary bequest is governed by EPTL 11-
1.5" …. The court may fix interest on any 
disposition awarded at the rate of 6% (see EPTL 
11-1.5[d]), or, upon the court's additional finding 
that the fiduciary's "delay in payment was 
unreasonable" (EPTL 11-1.5[e]), the court may fix 
interest at the annual rate of 9% set forth in CPLR 
5004 …. Matter of Marsh, 2013 NY Slip Op 
03679, 2nd Dept, 5-22-13 
 

 

Undue Influence Criteria Explained 

The Fourth Department affirmed Surrogate’s Court’s 
determination that the decedent was not subjected to 
undue influence in making a will.  The Court explained 
the legal principles at work as follows: 

It is well settled that a will contestant seeking to 
prove undue influence must show the “exercise 
[of] a moral coercion, which restrained 
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independent action and destroyed free agency, 
or which, by importunity [that] could not be 
resisted, constrained the testator to do that 
which was against [his or] h[er] free will” …. 
“Undue influence must be proved by evidence of 
a substantial nature . . . , e.g., by evidence 
identifying the motive, opportunity and acts 
allegedly constituting the influence, as well as 
when and where such acts occurred” …. “Mere 
speculation and conclusory allegations, without 
specificity as to precisely where and when the 
influence was actually exerted, are insufficient to 
raise an issue of fact” … .  Matter of Lee, 235, 
4th Dept, 6-7-13 

 

Late Notice Election, Caused by Law Office 
Failure, Should Have Been Allowed 

 
The Second Department determined Surrogate’s Court 
should have granted decedent’s surviving spouse’s 
petition for leave to file a late notice of election against 
the decedent’s estate.  The spouse executed a notice of 
election which was served on the attorney for the 
executor, but, because of law office failure, was never 
filed with Surrogate’s Court: 

EPTL 5-1.1-A(d)(1) sets forth the specific 
procedures to be followed in exercising a right of 
election. "If the spouse defaults in filing such 
election within the time provided in 
subparagraph (d)(1) of this paragraph, the 
surrogate's court may relieve the spouse from 
such default and authorize the making of an 
election . . . provided that no decree settling the 
account of the personal representative has been 
made and that twelve months have not elapsed 
since the issuance of the letters" (EPTL 5-1.1-
A[d][2]). "An application for relief from the default 
and for an extension of time to elect shall be 
made upon a petition showing reasonable cause 
and on notice to such persons and in such 
manner as the surrogate may direct" (id.). Here, 
the surviving spouse demonstrated "reasonable 
cause" for her failure to timely file her notice of 
election by establishing, inter alia, that the delay 
was caused by law office failure, and she further 
established the absence of prejudice to any 
party (EPTL 5-1.1-A[d][2] … .  Matter of 
Sylvester, 2013 NY Slip Op 04613, 2nd Dept, 
6-19-13 

 
 
 
 
 
 
 
 

LANDLORD-TENANT 
 

Relationships Among Subtenancy, Prime 
Tenancy and Landlord Explained 

The Second Department explained the relationships 
among a subtenancy, the prime tenancy and the 
landlord as follows: 

"As a general rule, where a landlord and prime 
tenant enter into an agreement to voluntarily 
terminate the paramount lease, the subtenant 
becomes the immediate tenant of the original 
lessor, and the interest of the subtenant and 
terms of the sublease continue as if no 
termination had occurred"…. "However, 
because a sublease is dependent upon and 
limited by the terms and conditions of the 
paramount lease from which it is carved, a 
subtenancy may be terminated by the expiration 
of the term of the prime tenant, or a re-entry by 
the landlord for a condition broken"….  380 
Yorktown Food Corp v 380 Downing Dr, LLC, 
2013 NY Slip Op 04327, 2nd Dept, 6-12-13 

 
 

Chronic Nonpayment Not Subject to 15-Day Cure 
Period/Chronic Nonpayment is Treated 

Differently from Occasional Nonpayment 
 

The First Department explained the legal principles 
which apply to chronic nonpayment of rent as follows: 

…[P]laintiff chronically failed to pay its rent, 
having forced defendant to bring 10 nonpayment 
proceedings over the last seven years. This is a 
breach of a substantial obligation under the 
lease…, and is a type of default that plaintiff 
cannot cure within the 15-day cure period 
provided for in the lease …. Accordingly, plaintiff 
was properly denied a Yellowstone injunction, 
since that relief requires a showing that plaintiff 
is able to cure….  Defendant was not limited to a 
nonpayment proceeding under the term of the 
lease that provided for such proceedings for 
nonpayment. Chronic nonpayment is a violation 
of a different type than occasional nonpayment. 
Nor can plaintiff rely on any defect of the notice 
of default, since no such notice is even 
necessary for an action based on chronic 
nonpayment….  Definitions Personal Fitness 
Inc v 133 E 58th St LLC, 2013 NY Slip Op 
04892, 1st Dept 6-27-13 
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FORECLOSURE 
 

“Standing” to Bring Foreclosure Action Defined 
 

The Second Department explained “standing” as it 
relates to a mortgage foreclosure action as follows: 

Where, as here, standing is put into issue by the 
defendant, "the plaintiff must prove its standing 
in order to be entitled to relief"…. "In a mortgage 
foreclosure action, a plaintiff has standing where 
it is both the holder or assignee of the subject 
mortgage and the holder or assignee of the 
underlying note at the time the action is 
commenced" … ."Either a written assignment of 
the underlying note or the physical delivery of 
the note prior to the commencement of the 
foreclosure action is sufficient to transfer the 
obligation" … .  Deutsche Bank Natl Trust Co 
v Whalen, 2013 NY Slip Op 04770, 2nd Dept 6-
25-13 

 

 

Foreclosure Proceeding Can Be Brought by 
Party Who Did Not Provide 

Consideration/Tenants By the Entirety Can 
Mortgage Their Interest in Property 

 
In a mortgage foreclosure action, the Second 
Department explained that it was not necessary that the 
foreclosing party have provided the consideration and 
that, with respect to a tenancy by the entirety, each 
tenant can sell, mortgage or otherwise encumber his or 
her rights in the property, subject to the continuing rights 
of the other: 

"[T]he validity of the mortgage usually depends 
indirectly upon consideration, not for the 
mortgage itself, but for the obligation upon which 
it depends"…. It is not necessary, however, that 
the party seeking to foreclose provided the 
consideration. A mortgage may be valid as long 
as proper consideration exists for the underlying 
obligation; once a party has lawfully obtained 
both the mortgage and the underlying 
promissory note, that party has standing to 
foreclose on the mortgage in the event of the 
default on the borrower's obligation. * * * 

"As tenants by the entirety, both spouses enjoy 
an equal right to possession of and profits 
yielded by the property" …. However, "there is 
nothing in New York law that prevents one of the 
co-owners from mortgaging or making an 
effective conveyance of his or her own interest 
in the tenancy. To the contrary, each tenant may 
sell, mortgage or otherwise encumber his or her 
rights in the property, subject to the continuing 

rights of the other"…. Nevertheless, "a 
conveyance by one tenant, to which the other 
has not consented, cannot bind the entire fee"… 
.  Rose v Levine, 2013 NY Slip Op 04788, 2nd 
Dept 6-26-13 

 
 
 

INSURANCE LAW 
 

Duty to Defend Versus Duty to Indemnify---
Question of Fact About Whether Intentional 

Conduct Policy Exclusion Applies 
 

The plaintiff’s vehicle had been struck from behind by 
one Schwartz.  Plaintiff drove his vehicle into Schwartz 
and left the scene. Plaintiff was charged criminally for 
those actions.  In the personal injury action brought by 
Schwartz against plaintiff, the defendant insurance 
company defended plaintiff.  A $25,000 judgment was 
entered against plaintiff. Plaintiff then sued defendant 
insurance company for indemnification ($25,000).  
Plaintiff moved for summary judgment, which was 
granted.  The Second Department reversed finding a 
question of fact had been raised by the insurer about 
whether plaintiff’s injuries were the result of his 
intentional conduct, a policy exclusion. In explaining the 
relevant law, the First Department wrote: 

"While the duty to defend is measured against 
the possibility of a recovery, the duty to pay is 
determined by the actual basis for the insured's 
liability to a third person" … . The burden to 
establish coverage and a duty to indemnify lies 
with the insured … . However, the insurer has 
the burden of proving facts establishing that the 
loss falls within an exclusionary clause of the 
insurance policy … .  * * *  [Here] …the insurer 
submitted evidence from the criminal 
prosecution and the underlying personal injury 
action, including Schwartz's deposition 
testimony, which raised a triable issue of fact 
whether the loss fell within a policy exclusion for 
bodily injury "intentionally" caused by the 
insured…Dryer v New York Cent Mut Fire Co, 
2013 NY Slip Op 03056, 2nd Dept, 5-1-13 

 

 

Criteria for Application of Equitable Estoppel to 
Late Disclaimer of Coverage 

 
The circumstances under which an insurer can be 
equitably estopped from making a late coverage-
disclaimer were discussed by the First Department.  
Equitable estoppel based on the timing of a disclaimer 
alone will only be invoked when the insurer has 
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controlled the defense and the character and strategy of 
the defense can no longer be altered (i.e., when the 
matter is close to trial).  201-208 Main St Assoc Inc v 
Arch Ins Co, 2013 NY Slip Op 03159, 1st Dept, 5-2-13 
 

 

Sexual Assault by Son of Homeowners Not an 
Insured “Occurrence” Under Homeowners’ 

Insurance Policy 
 

The Second Department determined a sexual assault 
allegedly perpetrated by the son of the homeowners was 
not an insured “occurrence” within the meaning of the 
homeowners’ insurance policy: 

Here, Joseph M. allegedly was insured under a 
homeowner's insurance policy issued by the 
plaintiff to his parents, which provided personal 
liability coverage for claims made against an 
insured for damages because of bodily injury 
caused by an "occurrence." The policy defined 
the term "occurrence" as "an accident . . . which 
result[ed] in . . . bodily injury."   The complaint in 
the underlying action alleged that the plaintiff in 
that action sustained bodily injury due to a 
sexual assault perpetrated by Joseph M. Since 
the bodily injuries allegedly sustained by the 
plaintiff in the underlying action were inherent in 
the conduct that Joseph M. allegedly engaged 
in, the alleged sexual assault cannot be 
construed as an accident within the definition of 
"occurrence" for which the plaintiff's policy 
affords coverage … . State Farm Fire and Cas 
Co v Joseph M, 2013 NY Slip Op 03318, 2nd 
Dept, 5-8-13 

 

 
 

Question of Fact Raised About Whether Injury 
Incurred by State Trooper/Paramedic when 

Removing Injured Person from Crashed Car Was 
Covered “Occurrence” Under 

Trooper/Paramedic’s Supplementary Uninsured-
Underinsured Motorist Policy 

 
Plaintiff, a state trooper, licensed registered nurse and 
paramedic, was injured helping to remove an injured 
person (Williams) from a car struck by Prindle’s car. 
Plaintiff sued Prindle and the action was settled for the 
policy limit. Then plaintiff sought to recover under his 
own supplementary uninsured-underinsured motorist 
policy (hereinafter SUM) (the defendant in this case).  
The defendant insurance company denied coverage, 
claiming plaintiff was not injured in an automobile 
accident.  In affirming Supreme Court’s finding that the 
insurance company was not entitled to summary 
judgment dismissing the action because the policy 

language allowed the interpretation plaintiff’s injury was 
related to the “use” of Pringle’s vehicle, the Third 
Department wrote: 

"[SUM] coverage policies, such as the one at 
issue herein, apply only when an insured's 
injuries are [proximately] 'caused by an accident 
arising out of [the underinsured] motor vehicle's 
ownership, maintenance or use'"….  Under the 
circumstances here, Supreme Court properly 
concluded that defendant failed to meet  its 
threshold burden of demonstrating  that 
plaintiff's injury was not caused by the use of 
Prindle's underinsured vehicle. We reject 
defendant's narrow interpretation of the SUM 
policy's provision requiring  that  the  insured's  
injuries be directly caused by an accident that 
arose out of the use of a vehicle and defendant's 
related assertion that the accident complained of 
here occurred only at the time of plaintiff's injury. 
Construing the language of the policy liberally 
and resolving any ambiguity in favor of the 
insured …, defendant's interpretation is contrary 
to the plain meaning thereof.  Kesnick v New 
York Central Mutual Fire Insurance 
Company, 514901, 3rd Dept, 5-9-13 
 
 

 
 

Whether the “Assault and Battery” Exclusion 
from Coverage Pertained to an Arson Is a 

Question of Fact Which Depends Upon the 
Motives of the Arsonist 

 
 
A fire in plaintiff’s building left several people dead or 
injured.  A person was arrested and charged with arson 
in connection with the fire. The plaintiff brought a 
declaratory judgment action to determine whether the 
defendant insurance company was required to defend 
and indemnify plaintiff.  The main issue was whether the 
policy exclusion of damages caused by assault and 
battery applied. The First Department affirmed the trial 
court’s denial of plaintiff’s motion to dismiss the 
insurance company’s affirmative defenses, i.e., the 
assault and battery exclusion and the lack of bodily 
injury caused by accident or occurrence.  The First 
Department wrote: 
 

Civil assault and battery are intentional acts, and 
the assault offenses with which the accused 
arsonist is charged do not include the intent to 
harm a specific individual (compare PJI 2d 3:2 
[assault]; 3:3 [battery], with Penal Law 120.10[4] 
[assault in the first degree]; 120.05[6] [assault in 
the second degree]). Thus, assuming that the 
insurance policy exclusion is triggered by civil, 
rather than criminal, assault or battery, the 
critical inquiry is whether the accused arsonist, 
in allegedly causing the fire, intended to harm 
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any occupant of the building. Although the 
determination of the criminal action is therefore 
not necessary to a determination of the 
application of the exclusion, the criminal trial 
may shed light on the accused arsonist's 
motives, including whether he intended to harm 
anyone inside the building. In any event, the 
criminal trial may enable defendant to obtain 
access to evidence and witnesses that will 
assist in determining whether the exclusion 
applies. Based on representations made at oral 
argument, the criminal trial has been concluded 
and, thus, the stay should be lifted. In light of the 
foregoing, the motion court correctly denied 
plaintiff's motion to dismiss the affirmative 
defenses based on the assault and battery 
exclusion and the lack of bodily injury caused by 
an accident or occurrence.  20-35 86th St 
Realty, LLC v Tower Ins Co of NY, 2013 NY 
Slip Op 03413, 1st Dept, 5-14-13 

 
 

Fall After Coverage Ceased Not Covered, Even 
though Dangerous Condition Alleged to Have 

Existed Before Termination of Coverage 
 
After the premises was sold it was removed from 
coverage under a Travelers insurance policy.  Plaintiff 
slipped and fell on the property ten days after coverage 
was removed.  Supreme Court determined Travelers 
was obligated to defend because it was alleged the 
injury was related to a dangerous condition that existed 
before the property was sold (when it was insured by 
Travelers).  In reversing, the Second Department wrote: 
 

Here, the subject insurance policy, read as a 
whole, clearly and unambiguously provides that 
the duty to defend and indemnify will attach only 
to bodily injury caused by an "occurrence" that is 
covered by the policy and that occurs during the 
policy period … .Accordingly, Travelers made a 
prima facie showing of its entitlement to 
judgment as a matter of law by establishing that 
the bodily injury for which the plaintiff seeks a 
defense and indemnification occurred after the 
premises had been removed from coverage … 
.Contrary to the plaintiff's contention, the … 
allegation that the accident was caused by a 
dangerous condition that existed on the 
premises before it was removed from coverage 
does not obligate Travelers to defend and 
indemnify it. Since the policy predicates 
coverage upon the sustaining of bodily injury 
during the policy period, it is immaterial that the 
negligent acts which allegedly caused the 
occurrence took place while the policy covering 
the premises was still in effect … .  Jericho 
Atrium Assoc v Travelers Prop Cas Co of 
Am, 2013 NY Slip Op 03461, 2nd Dept, 5-15-
13 

Trial Court Should Have Stayed Arbitration and 
Held Framed-Issue Hearing to Determine 

Whether Another Driver Involved in Collision 
 

There was a collision involving a car self-insured by 
Hertz, the petitioner.  The respondent driver of the Hertz 
car alleged she collided with another car which left the 
scene.  Based on a description of the other vehicle and 
the last four digits of the license number. Hertz 
determined the owner, Morrison, and insurer, Travelers, 
of the other car.  Morrison denied involvement in the 
accident and Travelers denied the respondent’s property 
damage claim on that basis. The respondent sought 
supplementary uninsured motorist arbitration with Hertz.  
Hertz then commenced a proceeding to temporarily stay 
arbitration pending a framed-issue hearing to determine 
if Morrison was involved in the collision.  In determining 
Hertz petition should have been granted, the Second 
Department wrote: 

"The party seeking a stay of arbitration has the 
burden of showing the existence of sufficient 
evidentiary facts to establish a preliminary issue 
which would justify the stay"…. Thereafter, the 
burden is on the party opposing the stay to rebut 
the prima facie showing…. Where a triable issue 
of fact is raised, the Supreme Court, not the 
arbitrator, must determine it in a framed-issue 
hearing, and the appropriate procedure under 
such circumstances is to temporarily stay 
arbitration pending a determination of the issue 
….  Here, the documents submitted by Hertz in 
support of the petition demonstrated the 
existence of sufficient evidentiary facts to 
establish a preliminary issue justifying a 
temporary stay. In opposition to the petition, 
Morrison denied any involvement in the 
accident. As the evidence submitted by the 
parties raised a triable issue of fact as to 
whether Morrison's vehicle was involved in the 
subject accident, the Supreme Court should 
have conducted a framed-issue hearing on that 
issue before rendering a determination on the 
petition … .  Matter of Hertz Corp v Holmes, 
2013 NY Slip Op 03674, 2nd Dept, 5-22-13 
 

 

Analysis Where Two or More Insurance 
Companies Insure the Same Risk and Insured 

 
The Second Department explained the legal analysis 
when two or more insurance companies cover the same 
risk for the same insured: 

"In insurance contracts the term other insurance' 
describes a situation where two or more insurance 
policies cover the same risk in the name of, or for 
the benefit of, the same person"… .. "[W]here there 
are multiple policies covering the same risk, and 
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each generally purports to be excess to the other, 
the excess coverage clauses are held to cancel out 
each other and each insurer contributes in 
proportion to its limit amount of insurance"… . This 
rule is inapplicable where it "clearly distort[s] the 
plain meaning of the terms of the policies of 
insurance"…. "In contrast, however, if one party's 
policy is primary with respect to the other policy, 
then the party issuing the primary policy must pay 
up to the limits of its policy before the excess 
coverage becomes effective" … .  Murname Bldg 
Contrs Inc v Zurich Am Ins Co, 2013 NY Slip Op 
03874, 2nd Dept, 6-5-13 

 
 

Excess Insurance Policies Re: Same Risk Cancel 
Out 

 
In determining that two insurance policies insuring the 
same risk were both excess insurance policies 
(cancelling each other out), the Fourth Department 
explained the relevant law as follows: 
 

In resolving disputes between insurers, “we first 
look to the language of the applicable policies” 
…, and we note that New York law “recognize[s] 
the right of each insurer to rely upon the terms of 
its own contract with its insured”…. “[W]here 
there are multiple policies covering the same risk, 
and each generally purports to be excess to the 
other, the excess coverage clauses are held to 
cancel out each other and each insurer 
contributes in proportion to its [policy] limit,” 
unless to do so would distort the plain meaning of 
the policies…. By contrast, “if one party’s policy is 
primary with respect to the other policy, then the 
party issuing the primary policy must pay up to 
the limits of its policy before the excess coverage 
becomes effective”….  Utica Mutual Insurance 
Company…v Erie Insurance Company, 430, 
4th Dept, 6-14-13 
 
 

TAX LAW 
 

Downtown Improvement/Sanitary District 
Charges/Downtown Special Assessment District 

Charges Not “Taxes” for Purposes of Empire-
Zone Tax Credit 

 
The question before the Third Department was whether 
petitioner’s limited liability company, which was a 
Qualified Empire Zone Enterprise (QEZE) and 
therefore was entitled to claim credit for “eligible real 
property taxes,” could also claim credit for a “downtown 
improvement tax.”  The issue was whether the 
“downtown improvement tax” was an “eligible real 
property tax.”  After extensive analysis of the meaning 

of “tax” in this context, the Third Department, in a full-
fledged opinion by Justice McCarthy, determined it was 
not: "By long-standing precedent, statutory relief from 
real property 'taxation' . . . was held not to apply to 
taxes imposed for special benefits, typically in the form 
of special ad  valorem levies or special assessments" 
… .   Matter of Piccolo v NYS Tax Appeals Tribunal, 
513539, 3rd Dept, 5-2-13 
 
 
In a case which raised the same “tax versus ad 
valorem levy” issue in the QEZE context, the Third 
Department determined Sanitary District charges were 
not “taxes” entitled to credit.  Matter of Stevenson v 
NYS Tax Appeals Tribunal, 513540, 3rd Dept, 5-2-13 
    
 
In another case with the same QEZE “tax versus ad 
valorem levy” issue, the Third Department determined 
that “Downtown Special Assessment District Charges” 
were not “taxes” entitled to credit.  Matter of Herrick v 
NYS Tax Appeals Tribunal, 513541, 3rd Dept, 5-2-13 
 
 

 
Presumption of Validity of Property Tax 

Assessment Rebutted 
 
In affirming Supreme Court’s determination that 
petitioner’s Adirondack land had been over-valued for 
property tax purposes, the Third Department thoroughly 
examined the appraisal techniques employed and 
explained the review process as follows: 

 
…[W]e  find that petitioner rebutted the 
presumption of validity of the disputed tax 
assessments, by presenting a detailed 
competent appraisal by a qualified appraiser, 
based upon accepted appraisal techniques, 
which constituted substantial evidence of 
overvaluation and presented a genuine dispute 
concerning valuation … .  Upon  review of 
Supreme  Court's determination that petitioner 
met its burden of establishing, by a 
preponderance of the evidence, that parcels one  
and  two  had  been  overvalued, we "weigh the 
entire record" … and  "review the trial court's 
finding to determine whether it is supported by 
or against the weight of the evidence" … 
.Valuation of assessed property presents the 
court with a factual question…, and this Court   will defer to the trial court's decision "unless such  finding is based upon [an] erroneous theory of law or [an] erroneous ruling in the admission or exclusion of evidence, or unless it appears that the court . . . has failed to give to conflicting evidence the relative 
weight which it should have and thus has arrived 
at a value which is excessive or inadequate" … . 
Matter of Adirondack Mountain Reserve v 
Board of Assessors of the Town of North 
Hudson, et al, 515190, 3rd Dept, 5-9-13 
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“Hose Company” Not Entitled to Payment of Tax 
Monies to Fire Department 

 
The Third Department determined that a “hose 
company” was not part of the fire department and thus 
was not entitled to the payment of tax monies slated for 
the fire department: 
 

The members of Citizens Hose are not trained 
to perform interior or exterior firefighting and, on 
the rare occasions when they are paged to 
assist the fire department, the few members 
who respond are limited to performing auxiliary 
services such as coiling hoses, directing traffic 
and  cleaning equipment. The evidence at trial 
established that whenever  the fire department  
requires assistance in actually fighting a fire, it 
makes  a mutual aid call to volunteer fire 
companies in surrounding communities. Citizens 
Hose is not part of the mutual aid call system.  
Krol … v Porter, 516002, 3rd Dept, 5-30-13 
 

 
 

No Investment Tax Credit for Company which 
Delivered Natural Gas, as Opposed to 

Processing or Manufacturing a Product 
 
The Third Department upheld the NYS Tax Appeals 
Tribunal’s determination that the petitioner, Brooklyn 
Union Gas Company, was not entitled to an investment 
tax credit (ITC) because it was in the business of 
delivering natural gas, not producing or processing a 
product as those terms are construed for an ITC under 
the Tax Law: 

 
The record amply supports, for purposes of our 
limited review, the Tribunal's determination that 
petitioners' integrated system  was  primarily 
one  of  distribution and  delivery  rather than 
processing or manufacturing.  The  vast  
majority  of petitioners' 11,000-mile system, both  
in terms  of size and  cost, is comprised of pipes 
and  mains  through  which  natural gas  flows.  
No material change occurs to the natural gas 
while in the pipes and mains, as these serve as 
the primary means for delivering the product. 
Viewing the system as a whole, the 
modifications made by petitioners to the gas  –  
while important –  do  not  result in a significant 
change  in the product.  Matter of Brooklyn 
Union Gas Company v NYS Tax Appeals 
Tribunal, 514825, 3rd Dept, 6-6-13 
 

 
 
 
 
 
 

MEDICAID 
 

Residential Health Care Facility’s Medicaid 
Reimbursement Disallowed with Respect to 

Certain Operating Costs 
 
The Third Department upheld the determination of the 
Department of Health’s Office of Inspector General 
which disallowed certain operating costs of petitioner (a 
residential health care facility) used to compute Medicaid 
reimbursement rates.  Matter of Odd Fellow & 
Rebekah Rehabilitation and Health Care Center, Inc 
v Commissioner of Health…, 515687, 3rd Dept, 6-6-13 
 

 
 
 

MEDICAL MALPRACTICE 
 

Conflicting Expert Opinions, One of Which Was 
“Conclusory” with Respect to Proximate Cause, 

Raised Question of Fact 
 

The Second Department reversed the dismissal of 
medical malpractice and wrongful death causes of action 
because a question of fact about whether there was a 
deviation from the standard of care by a hospital 
employee was raised by conflicting expert opinions, one 
of which was “conclusory” on the issue of proximate 
cause: 

Although, generally, a hospital cannot be held 
vicariously liable for the negligence of a private 
attending physician, concurrent liability will be 
imposed where, inter alia, a hospital's employees 
commit independent acts of negligence …. Here, 
Winthrop [the hospital] satisfied its prima facie 
burden of establishing its entitlement to judgment 
as a matter of law by demonstrating that Noble, 
its employee, did not commit any independent 
acts that deviated from the standard of care while 
attending to the decedent in the post-operative 
recovery area …. However, Winthrop failed to 
satisfy its prima facie burden with respect to the 
issue of proximate cause, as the opinion 
rendered by its expert on that issue was 
conclusory ... Therefore, the burden shifted to the 
plaintiff to raise a triable issue of fact only as to 
whether there was a deviation from the standard 
of care …. The plaintiff did so through the 
affidavit of her expert, who opined that Noble 
deviated from the standard of care by, inter alia, 
failing to recognize the signs of a complication 
and timely report those signs to Wong [the 
decedent’s private attending physician]. In light of 
the conflicting opinions of the parties' experts, 
summary judgment dismissing the medical 
malpractice and wrongful death causes of action 
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insofar as asserted against Winthrop should have 
been denied …. Rosenstack v Wong, 2013 NY 
Slip Op 03316, 2nd Dept, 5-8-13 
 
 

MENTAL HYGIENE LAW 
 

State Court Did Not Have Subject Matter 
Jurisdiction Over “Dangerous Sex Offender” 

Civil Management Proceeding Because 
Defendant Would Not Be Released Upon 

Finishing State Sentence---Defendant Had 19 
Years to Go on Federal Sentence 

 
As a sex offender (respondent) neared the end of his 
state sentence, the state (petitioner) sought a 
proceeding under article 10 of the Mental Hygiene Law 
alleging the respondent was a dangerous sex offender 
requiring civil management.  However, the respondent 
was also serving a federal sentence and would not be 
released for another 19 years.  For that reason, the 
Fourth Department determined the court did not have 
subject matter jurisdiction over the Mental Hygiene Law 
proceeding: 

It is well settled that a court is without subject 
matter jurisdiction “when it lacks the competence 
to adjudicate a particular kind of controversy in 
the first place. As the Court of Appeals has 
observed, ‘[t]he question of subject matter 
jurisdiction is a question of judicial power: 
whether the court has the power, conferred by the 
Constitution or statute, to entertain the case 
before it’ ”….Moreover, subject matter jurisdiction 
requires that the matter before the court is ripe …. 
In other words, courts “may not issue judicial 
decisions that can have no immediate effect and 
may never resolve anything,” and thus “an action 
may not be maintained if the issue presented for 
adjudication involves a future event beyond 
control of the parties which may never occur” ….It 
is axiomatic that an article 10 determination 
issued in 2013 would have no immediate effect 
on a sex offender who is not to be released from 
federal prison until 19 to 22 years later, especially 
considering the well-accepted principle that a sex 
offender, who is at one point determined to be 
dangerous, may subsequently be found to no 
longer be dangerous—a principle recognized by 
article 10’s allowance for annual reviews ….  
Matter of State v Calhoun, CA 11-02578, 314, 
4th Dept, 5-3-13 
 

 
 

 

Petition by Guardian to Transfer Assets of 
Incapacitated Person Properly Denied 

 
In denying a petition by a guardian to transfer some of 
the assets of an incapacitated person, the Second 
Department explained the relevant criteria: 

A court may grant a petition pursuant to Mental 
Hygiene Law § 81.21 to authorize a guardian to 
transfer a part of an incapacitated person's 
assets to or for the benefit of another person if it 
is satisfied by clear and convincing evidence, 
inter alia, that "a competent, reasonable 
individual in the position of the incapacitated 
person would be likely to perform the act or acts 
under the same circumstances" (Mental Hygiene 
Law § 81.21[e][2];…. Here, given the limited 
information …in support of the petition, and the 
absence of any indication that the proposed 
asset transfer plan was approved by the 
guardian of the property …., the Supreme Court 
providently exercised its discretion in denying 
the petition.  Matter of Modesta V, 2013 NY 
slip Op 04818, 2nd Dept 6-26-13 

 
 
 

FREEDOM OF INFORMATION 
ACT/CIVIL RIGHTS LAW 

 
 

Only Personnel Records Used to Evaluate Police 
Officer’s Performance Protected from Disclosure 

 
 
In a full-fledged opinion by Justice Peters, the Third 
Department determined that the records of a hit-and-run 
accident involving a state trooper, sought in a Freedom 
of Information Law (FOIL) request made by a newspaper 
journalist, may be protected by the Civil Rights Law 50-a 
if they are personnel records used to evaluate 
performance toward continued employment, even after 
employment has been terminated.  In this particular 
case, however, the Third Department ruled that the 
respondent (police department) failed to demonstrate 
that the records sought fell squarely within the Civil 
Rights Law exception and the motion to dismiss should 
not have been granted. 
 

Respondent's motion to dismiss must 
nevertheless be denied because, at this juncture, 
it has failed to demonstrate that the requested 
records "fall[] squarely within the exemption"….   
Here, petitioners' FOIL request sought all 
"records, in any form" that "relate[d] to" the off-
duty incident involving Beardsley. In reply, 
respondent withheld all of the requested records 
on the basis of a blanket invocation of Civil Rights 
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Law § 50-a, without describing any of the 
documents withheld or offering a specific basis 
for the claimed exemption … .  In the Matter of 
Hearst Corporation… v New York State Police, 
515693, 3rd Dept, 5-30-13 
 

 

TRIALS 
 
Excessive Intervention and Improper Conduct of 
Judge Required New Trial in Medical Malpractice 

Case 
 
The Second Department reversed and sent a medical 
malpractice case back for retrial on liability because of 
the excessive intervention and improper conduct by the 
trial judge.  The Second Department wrote: 
 

…[T]he trial justice's excessive intervention in 
the proceedings, as well as the cumulative effect 
of the trial court's improper conduct, deprived 
the plaintiff of her right to a fair trial (see CPLR 
5501[a][1]; 4017…). "[A]ll litigants, regardless of 
the merits of their case, are entitled to a fair trial" 
…. A trial justice plays a "vital role in clarifying 
confusing testimony and facilitating the orderly 
and expeditious progress of the trial," but that 
"power is one that should be exercised 
sparingly" …. Accordingly, a trial justice may not 
" so far inject himself [or herself] into the 
proceedings that the jury could not review the 
case in the calm and untrammelled spirit 
necessary to effect justice'" … . 

 
A trial justice must maintain an atmosphere of 
impartiality. Here, while the plaintiff's counsel 
may have been overly aggressive, and at times 
even antagonized the trial justice, nonetheless, 
a trial justice should " at all times maintain an 
impartial attitude and exercise a high degree of 
patience and forebearance' “…. Indeed, our 
review of the record convinces us that the 
repeated conflict between the court and the 
plaintiff's counsel, at all phases of the trial-and 
often times in the presence of the jury-
unnecessarily injected personality issues into 
the case, which militated against a fair trial. The 
trial justice demonstrated a propensity to 
interrupt, patronize, and admonish the plaintiff's 
counsel, and gave the plaintiff's counsel 
significantly less leeway with regard to 
examination and cross-examination of witnesses 
than that which was afforded the defendants' 
counsel. *  *  * 
 
Under the circumstances of this case, by virtue 
of the cumulative effect of the improper conduct 
of the trial justice, the plaintiff was deprived of a 
fair trial. As a result, the jury could not have 
considered the issues at trial in a fair, calm, and 

unprejudiced manner ….  Porcelli v Northern 
Westchester Hosp, 2013 NY slip Op 03467, 5-
15-13 

 
 

RETIREMENT AND SOCIAL 
SECURITY LAW (POLICE 

OFFICERS/FIREFIGHTERS) 
 

New York City’s Decision Not to Apply Increased 
Take Home Pay Benefit to Police Officers and 

Firefighters Struck Down 
 

In a full-fledged opinion by Justice Acosta, the 
First Department determined that the “City of New 
York’s decision to not apply an increased-take-home-
pay (ITHP) benefit to police officers and firefighters 
placed into Tier III of the retirement system after July 
1, 2009, and to continue deducting 3% of their wages 
towards their retirement benefits, violates Retirement 
and Social Security Law (RSSL) [section] 440(b)” and 
supports a cause of action for “common-law 
conversion of the deducted wages.”  Lynch v City of 
New York, 2013 Slip Op 03581, 1st Dept, 5-16-13 

 
 
 

FAMILY LAW 
 

Father’s Application for Dismissal of Maternal 
Aunt’s Custody Petition (After Death of Mother) 

Granted 
 

After the child’s mother died, petitioner, the child’s 
maternal aunt, sought custody.  In granting the father’s 
application to dismiss the petition, the Second 
Department wrote: 

As between a parent and a nonparent, the parent 
has a superior right to custody which cannot be 
denied absent a showing of surrender, 
abandonment, persisting neglect, unfitness, or other 
similar extraordinary circumstances …. A nonparent 
seeking custody of a child against the wishes of a 
parent has the initial burden of establishing the 
existence of extraordinary circumstances …. Once 
extraordinary circumstances are found, the court 
must then make the disposition that is in the best 
interests of the child … .  Here, the petitioner failed 
to establish the existence of extraordinary 
circumstances sufficient to warrant a hearing with 
regard to the child's best interests … . Matter of 
Andracchi v Reetz, 2013 NY Slip Op 03090, 2nd 
Dept, 5-1-13 
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Joint Custody Inappropriate Where Parents Can 
Not Cooperate 

 

In affirming Family Court’s decision to award custody to 
mother because of the evidence that mother and father 
could not cooperate, the Second Department wrote: 

"[J]oint custody is encouraged primarily as a 
voluntary alternative for relatively stable, amicable 
parents behaving in mature civilized fashion" … . 
"However, joint custody is inappropriate where the 
parties are antagonistic towards each other and 
have demonstrated an inability to cooperate on 
matters concerning the child'" …. Since the record 
here is replete with examples of hostility and 
antagonism between the parties, indicating that 
they were unable to put aside their differences for 
the good of the child, the Family Court erred in 
awarding the parties joint legal custody of the 
subject child …. Rather, an award of sole legal 
custody to the mother is in the child's best 
interests … . Matter of Wright v Kaura, 2013 NY 
Slip Op 03105, 2nd Dept, 5-1-13 

 
 

Summary Judgment in Neglect Proceeding 
Based Upon Proceeding Concerning Other 

Children in Another County Upheld 
 

In upholding the grant of summary judgment in a neglect 
proceeding based upon a prior “derivative neglect” 
determination (based upon drug abuse) with respect to 
other children in another county, the Third Department 
wrote: 
 

"Although it is a drastic procedural device, Family 
Court is authorized to grant summary judgment in 
a neglect proceeding where no triable issue of 
fact exists" ….  We note that "evidence of abuse 
of one child will not, in and of itself, establish a 
prima facie case of derivative neglect or abuse of 
another" … . Rather, a prima facie case of 
"'[d]erivative neglect is established where the 
evidence demonstrates an impairment of parental 
judgment to the point that it creates a substantial 
risk of harm for any child left in that parent's care, 
and the prior neglect determination is sufficiently 
proximate in time to reasonably conclude that the 
problematic conditions continue to exist'" … . * * * 
Here, the prior neglect determination was 
proximate in time– the order reflecting 
respondent's consent to a finding of neglect 
based upon excessive drug use was entered in 
January 2012, and petitioner moved for summary 
judgment in this proceeding less than one month 
later.  Matter of Alyssa WW … v Cortland 
County DSS, 514585, 3rd Dept, 5-2-13 
 

 
Sole Custody to Mother Appropriate Because 
Voluntary Joint Custody No Longer Working 

 
In affirming the grant of sole custody to the mother (in the 
face of a voluntary agreement of joint custody) because 
the parties’ relationship had deteriorated, the Third 
Department wrote: 
 

Initially, "[w]here a voluntary agreement of joint 
custody is entered into, it will not  be  set aside 
unless there is a sufficient change in 
circumstances since the time of the stipulation 
and unless the modification of the custody 
agreement is in the best interests of the [child]…, 
and "an order entered on consent, without a 
plenary hearing, is entitled to less weight" …."[A] 
sufficient change [in] circumstances can be 
established where  . . . the relationship between  
joint custodial parents deteriorates 'to the point 
where they simply cannot work together in a 
cooperative fashion for the good of their children'" 
… .  Matter of Youngs v Olsen, 514669, 3rd 
Dept, 5-2-13 

 
 

Failure to Pay Pension Benefits to Wife Pursuant 
to Divorce Was an Action which Accrued Anew 
Each Time a Payment Was Missed for Statute of 
Limitations Purposes---Plaintiff Could Sue Only 

for Missed Payments Going Back Six Years from 
When Payments Began 

 
Pursuant to a divorce, plaintiff was entitled to a share of 
her husband’s pension benefits starting in 1991.  Plaintiff 
did not start receiving the payments until 2005.  She did 
not bring an action on the unpaid benefits between 1991 
and 2005 until 2010.  The Fourth Department determined 
that a cause of action for the unpaid benefits accrued 
anew when each payment was missed.  Because the 
statute of limitations is six years, the plaintiff could sue 
only for the unpaid benefits which accrued during the six 
years prior to when her action was started in 2010.  
Bielecki v Bielecki, CA 12-01393, 264, 4th Dept, 5-3-13 

 
 

Burden Is On Parent to Demonstrate Exception 
to Statutory Relief from Making Reasonable 

Efforts to Reunite 
 

The Second Department explained how the exception to 
Family Ct Act 1039-b[b], relating to making reasonable 
efforts to reunite parent and child, works. Once an 
enumerated condition which eliminates the need to make 
reasonable efforts to reunite is demonstrated, the burden 
switches to the parent to show that the exception should 
be applied. 
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Here …ACS [Administration for Children’s 
Services] established that the mother's parental 
rights with respect to a sibling of the subject child 
had been terminated "involuntarily" …. In support 
of its motion, ACS submitted the judgments 
terminating the mother's parental rights with 
respect to the child's two elder siblings …. In 
opposition to ACS's motion, the mother failed to 
prove that "reasonable efforts" [to reunite] should 
nonetheless still be required under the exception 
provided for in Family Court Act § 1039-b(b). We 
reject the mother's contention that the statute 
places the burden on the social services official to 
establish the inapplicability of the exception, 
rather than on the parent to establish its 
applicability. …Given the text of the statute, as 
well as its structure, which make the exception 
applicable to all six enumerated circumstances, 
some of which involve egregious conduct by the 
parent, the only reasonable interpretation is that 
once the social services official establishes the 
existence of an enumerated circumstance, the 
burden shifts to the parent to establish the 
applicability of the exception. Matter of Skyler, 
2013 NY Slip Op 03325, 2nd Dept, 5-8-13 

 
 

Sufficient Grounds for Custody Hearing Raised 
 

The Second Department determined Supreme Court 
erred when it denied plaintiff’s motion for a change in 
custody/visitation without holding a hearing.  The plaintiff 
had alleged, among other things, the defendant operated 
a vehicle in an impaired state, posing a danger to the 
children: 

Here, the plaintiff made the necessary showing 
entitling him to a hearing regarding those 
branches of his motion which were to modify the 
Stipulation so as to award him sole legal custody 
and suspend the defendant's visitation with the 
children, unless supervised …. Furthermore, the 
record does not demonstrate that the Supreme 
Court possessed adequate relevant information to 
enable it to make an informed and provident 
determination as to the children's best interest so 
as to render a hearing unnecessary …. 
Accordingly, the Supreme Court erred in denying 
those branches of the plaintiff's motion which 
sought a modification of the existing custody 
arrangement, without first conducting a full 
evidentiary hearing to ascertain the children's 
best interests…. Nusbaum v Nusbaum, 2013 
NY Slip Op 03307, 2nd Dept, 5-8-13 

 
No Substantial Basis in the Record for Custody 

Determination 
 
After the parents’ deaths the maternal and paternal 

grandmothers petitioned for custody of the child. The 
Second Department reversed Family Court, which had 
awarded custody to the maternal grandmother after a 
three-day hearing, and granted custody to the paternal 
grandmother, finding no sound and substantial basis for 
Family Court’s ruling in the record: 
 

The essential consideration in any custody 
dispute is the best interests of the child … . In 
determining the best interests of the child, the 
court must evaluate the totality of the 
circumstances… . This Court's authority in 
custody determinations is as broad as that of the 
hearing court …, and while we are mindful that 
the hearing court has an advantage in being able 
to observe the demeanor and assess the 
credibility of witnesses, we "would be seriously 
remiss if, simply in deference to the finding of a 
Trial Judge," we allowed a custody determination 
to stand where it lacks a sound and substantial 
basis in the record … .  Matter of Iams v Estate 
of Iams, 2013 NY Slip Op 03482, 2nd Dept, 5-
15-13 

 
 

 
Children’s Hearsay Alleging Abuse by Father 

Was Not Corroborated/Change in Custody 
Should Not Have Been Granted 

 
In reversing Family Court’s grant of the mother’s petition 
to modify a prior order of custody, the Third Department 
determined the children’s hearsay statements alleging 
abuse by the father was not corroborated, and therefore 
could not form the basis of a modification of custody: 
 

Inasmuch as Family Ct Act § 1046 (a) (vi) is 
applicable to custody proceedings based upon 
allegations of abuse, the children's out-of-court 
statements are excepted from the hearsay rule, 
but must be corroborated …. *  *  * Because 
the  children's out-of-court statements were not 
corroborated, Family Court's finding of a change 
in circumstances lacks a sound and substantial 
basis in the record.  Matter of Zukowski v 
Zukowski, 514074, 3rd Dept, 5-16-13 
 

 
Imposition of Separate and Contradictory 
Permanency Goals for Father and Mother 

Disallowed 
 
In reversing Family Court, the Third Department 
determined the imposition of separate and contradictory 
permanency goals violated Family Court Act 1089 [d] [2] 
[i]: 

 
At the end of the hearing, Family Court continued 
the children's placement and approved 
petitioner's goal of reunification as to the mother 
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only. As to the father, the court disapproved the 
goal of reunification, directed petitioner to 
commence a permanent neglect proceeding to 
terminate his parental rights and suspended his 
supervised visitation.  *  *  * 

 
Family Court erred by imposing separate and 
contradictory permanency goals on the mother 
and father.  Upon concluding at the end of a 
permanency hearing that a child is not to be 
returned immediately to a parent, the court must 
determine whether the permanency goal should 
be approved or modified and may select among 
five statutory permanency goals (see Family Ct 
Act § 1089 [d] [2] [i]; …).  These "goal[s] are listed 
as alternatives, with the court to choose only one.  
Nothing in the statute indicates that the court may 
select and impose on the parties two or more 
goals simultaneously" … .  The statute 
contemplates the commencement of termination 
proceedings against a parent only when the 
permanency goal is "placement for adoption" 
(Family Ct Act § 1089 [d] [2] [i] [B]). To require 
such proceedings as to one parent where, as 
here, the permanency goal is reunification with 
the other parent is not only inconsistent with the 
statutory goals but also with the overall goal of 
permanent neglect proceedings, to further the 
children's best interests by freeing them for 
adoption when positive parental relationships no 
longer exist … .  In the Matter of Julian P, 
512450, 3rd Dept, 5-30-13 
 

 
 
 

Mother’s Prior Consent to Placement with Sister 
Did Not Preclude Mother’s Petition for Custody 

 
The Third Department reversed Family Court’s dismissal 
of the biological mother’s petition for custody of a child 
who had been placed with her sister with the biological 
mother’s consent.  The Third Department determined the 
mother’s prior consent to custody did not preclude her 
petition and the respondent, as a nonparent, bore the 
responsibility to demonstrate extraordinary circumstances 
warranting her custody of the child.  The Third 
Department noted: 

 
…[W]hile "no parent has an absolute right to 
custody of a child . . . it is settled law that, as 
between a biological parent . . . and a 
nonbiological parent . . ., the parent has a 
superior right that cannot  be  denied  unless the 
nonparent  can establish that the parent has 
relinquished that right because of 'surrender, 
abandonment,  persisting neglect, unfitness or 
other like extraordinary circumstances'" … .  In 
the Matter of Evelyn C …, 514179, 3rd Dept, 5-
30-13 
 

Family Court Should Have Allowed Mother to 
Subpoena Medical Records to Rebut Allegations 

Against Her In Custody Proceeding 
 

The Second Department determined Family Court erred 
when it denied the mother’s subpoena for medical 
treatment records to rebut the allegations against her in a 
custody proceeding: 

Under the particular facts of this case, the Family 
Court improvidently exercised its discretion when 
it did not sign a subpoena proffered by the mother 
so as to permit her the opportunity to present 
certain medical treatment records to rebut the 
allegations asserted against her. The subject 
medical treatment records were relevant to the 
issue of whether an award of physical custody to 
the father was in the best interests of the subject 
child, and should have been considered by the 
Family Court ….  Matter of Murphy v Lewis, 
2013 NY Slip Op 03843, 2nd Dept, 5-29-13 

 
 
 
Family Court Has Power to Issue Judgment for 

Child Support Arrearages 
 
 
After Family Court ruled it did not have jurisdiction to 
issue a judgment for child support arrearages, the Third 
Department determined that the court did in fact have 
jurisdiction.   In a full-fledged opinion by Justice Peters, 
the Third Department wrote: 
 

While "Family Court is a court of limited 
jurisdiction, constrained to exercise only 
those powers granted to it by the State 
Constitution or by statute" …, it is 
empowered "to determine applications to 
modify or enforce judgments and orders of 
support" … .In that regard, petitioner [child 
support collection unit] is authorized to 
commence violation proceedings "on behalf 
of persons" who receive child support 
pursuant to a court order … .  *  *  * 
 
Petitioner thus acted well within its statutory 
authority in commencing this proceeding to 
enforce a child support order that 
respondent had "fail[ed] to obey,"  and  
Family  Court  likewise had  subject  matter  
jurisdiction to consider it… .  In the Matter 
of Chemung County Support Collection 
Unit…v Greenfield, 515864, 3rd Dept, 5-
30-13 
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Attempt to Deny Visitation to Incarcerated 
Mother Denied 

 
In affirming Family Court’s denial of grandmother’s (the 
child’s primary physical custodian’s) petition to suspend 
the child’s visitation with mother, who is incarcerated, the 
Fourth Department wrote: 
 

Even assuming, arguendo, that the grandmother 
established “ ‘a change in circumstances 
sufficient to warrant an inquiry into whether the 
best interests of the [child] warranted a change in 
custody’ ”…, we conclude that, contrary to the 
grandmother’s contention, visitation with the 
mother at the correctional facility is in the child’s 
best interests. 
There is a presumption that visitation with the 
noncustodial parent is in thechild’s best 
interests…, and a “parent’s incarceration, by 
itself, does not vitiate” that presumption….“Unless 
there is a compelling reason or substantial 
evidence that visitation with an incarcerated 
parent is detrimental to a child’s welfare, such 
visitation should not be” suspended …. We conclude that the grandmother failed to establish by a preponderance of the evidence that visitation with the mother would be detrimental to the child, and thus she did not overcome the presumption that visitation with the mother is in the child’s best interests… 
.  Matter of Cormier v Clarke…, 409, 4th Dept, 
6-7-13 
 

 
 

Wife Deemed Not Entitled to Maintenance 

In reversing Supreme Court and determining the wife was 
not entitled to maintenance, the Third Department wrote: 

While "[t]he amount and duration of [a 
maintenance] award are addressed to the sound  
discretion of the trial court" (…see Domestic  
Relations Law  §  236  [B] [6] [a]), "this Court's 
authority is as broad as Supreme  Court's in 
resolving questions of maintenance"….  
Accordingly, we  find that under  the 
circumstances of this case – where  the marriage 
was not of particularly long duration, the parties 
had no  children, the wife has stable employment  
that provides her a significant salary, the  wife  is 
not  losing  retirement  or  health benefits and  the 
parties' predivorce standard of living was falsely 
inflated by  overextended lines of credit – the 
statutory factors do  not support an  award  of 
maintenance  (see Domestic Relations Law  §  
236  [B] [6] [a] [1]-[20]…).  McCaffrey v 
McCaffrey, 515718, 3rd Dept, 6-6-13 

No Basis in Record for Denying Noncustodial 
Parent Visitation 

 
After affirming a derivative neglect finding against the 
mother based upon excessive corporal punishment of a 

sibling, the Second Department determined Family Court 
should not have denied her visitation: 

Absent extraordinary circumstances, such as 
where visitation would be detrimental to the 
child's well-being, a noncustodial parent has a 
right to reasonable visitation privileges… . Here, 
the Family Court improvidently exercised its 
discretion in failing to provide the mother with any 
visitation, either unsupervised or supervised, with 
Keith W., since there were no extraordinary 
circumstances justifying the denial of the mother's 
right to reasonable visitation… .  Matter of Jacob 
P, 2013 NY Slip Op 04007, 2nd Dept, 6-5-13 

 
 

Family Court Award of Sole Custody to Mother 
Reversed, Sole Custody Awarded to Father 

 
The Second Department reversed Family Court, which 
awarded sole physical custody to the mother, and 
awarded sole physical custody to the father: 

Here, the Family Court's award of sole physical 
custody to the mother lacked a sound and 
substantial basis in the record. In awarding the 
mother custody, the Family Court gave undue 
weight to its finding that the mother would be 
more likely than the father to foster a meaningful 
relationship between the subject children and the 
noncustodial parent. Furthermore, the Family 
Court failed to give sufficient weight to the 
forensic mental health evaluation, which indicated 
that the mother was not suitable for physical 
custody of the children and to its own finding that 
it was in the children's best interests for them to 
remain away from Sherlock [the mother’s 
boyfriend] at all times. Under the totality of the 
circumstances, including the founded concerns 
with respect to Sherlock and the attendant risk his 
relationship with the mother posed to the safety 
and well-being of the subject children, the best 
interests of the children would be served by 
awarding the father sole physical custody …. 
Matter of James AS v Cassandra AS, 2013 NY 
Slip Op 03995, 2nd Dept, 6-5-13 

 

 

 “Economic Necessity” Justified Relocation 
 

The Second Department determined the mother’s 
relocation was in the best interests of the child based 
upon “economic necessity:” 

"[E]conomic necessity . . . may present a particularly 
persuasive ground for permitting the proposed 
move"… .. Here, the mother demonstrated that she 
was not able to meet her living expenses while 
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residing in Queens, and the father conceded that he 
did not regularly pay his share of the childcare 
expenses. The mother also demonstrated that, if 
she were permitted to relocate, her mother would 
assist with the childcare and that she and the child 
would be able to reside, at a reduced rent, in her 
mother's home, located only blocks from where the 
child would attend school. While the father's loss of 
weekly weekday contact with the child is neither 
trivial nor insignificant…, the relocation is not a great 
distance and the visitation schedule devised by the 
court in this case allows for the continuation of a 
meaningful relationship between the father and the 
child… . Matter of Sahagun v Alix, 2013 NY Slip 
Op 04009, 2nd Dept, 6-5-13 

 
 

Appreciation of Value of Marital Residence 
Should Have Been Reduced by Cost of 

Improvements 
 
 

The Second Department determined Supreme Court 
should have reduced the distributive award based upon 
the appreciation in value of the marital residence during 
the marriage by the equitable share of the marital debt 
incurred in making improvements to the residence: 

While the marital residence was the plaintiff's 
separate property, the Supreme Court directed 
the plaintiff to pay the defendant the sum of 
$102,500 as a distributive award based on the 
appreciation in value of the marital residence that 
was attributable to the efforts of both parties in 
physically improving the property during the 
marriage (see Domestic Relations Law § 
236[B][1][d][3]…). Although the defendant's 
counsel noted at trial that the defendant's 
distributive award based on the appreciation of 
the marital residence should be reduced by the 
defendant's equitable share of the marital debt 
incurred in financing the improvements to the 
residence, the Supreme Court improperly failed to 
do so… . Szewczuk v Szewczuk, 2013 NY Slip 
Op 03987, 2nd Dept, 6-5-13 

 
 

 
 
 

Husband’s Dissipation of His Separate Property 
Was a Factor in Increasing Wife’s Maintenance 

and Equitable Distribution 
 
The Third Department increased the wife’s maintenance 
and equitable distribution awards based in part upon 
finding the husband had wasted and dissipated assets 
that were concededly entirely his separate property.  He 

had purchased an apartment house in New York City prior 
to the marriage for $130,000 and sold it during the 
marriage for $6 million.  The Court determined the 
husband had grossly mismanaged the proceeds of the 
sale: 
 

Imputing to the husband the substantial income 
that he would have earned had he not been so 
cavalier and wasteful in the manner in which he 
blatantly risked virtually all of his capital …, and 
affording the wife more time to prepare for and 
find suitable employment, we extend the wife's 
maintenance award of $2,000 per month  for nine 
months  to a period of 24 months, for a total of 
$48,000.  We further modify the award of 
equitable distribution – taking into account the 
parties' assets at the commencement of the 
action and the husband's economic fault – to 
award the wife 50%, rather than 40%, of the 
appreciation in the value of the marital residence.  
Owens v Owens, 514022, 3rd Dept, 6-13-13 
 
 

 
Evidence of Mother’s Mental Illness, Without 

More, Did Not Justify Neglect Finding 
 

The Second Department determined mother’s mental 
illness alone did not support a finding of neglect: 
 

…[T]he Administration for Children's Services 
(hereinafter the ACS), adduced evidence at the 
fact-finding hearing which established that the 
mother suffered from bipolar disorder at the time 
each of the two subject children were born. "A 
finding of neglect may be predicated upon proof 
that a child's physical, mental, or emotional 
condition is in imminent danger of becoming 
impaired as a result of a parent's mental 
illness"…. However, "proof of mental illness alone 
will not support a finding of neglect"; the evidence 
"must establish a causal connection between the 
parent's condition, and actual or potential harm to 
the children"…. Here, the ACS failed to establish, 
by a preponderance of the evidence, the 
existence of a causal connection between the 
mother's bipolar disorder and actual or potential 
harm to the subject children … .   Matter of 
Alexix SG…, 2013 NY Slip Op 04336, 2nd Dept, 
6-12-13 
 

 
 

Doctrine of Collateral Estoppel Re: Related 
Criminal Convictions Properly Applied 

 
The Second Department determined Family Court 
properly applied the doctrine of collateral estoppel in an 
abuse proceeding based upon father’s criminal 
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convictions: 

The Family Court properly granted that branch of 
the motion of the ACS which was for summary 
judgment on the issue of the father's derivative 
abuse. The ACS met its prima facie burden of 
showing that the doctrine of collateral estoppel is 
applicable…. "A determination in a criminal action 
may be given collateral estoppel effect in a Family 
Court proceeding where the identical issue has 
been resolved, and the defendant in the criminal 
action had a full and fair opportunity to litigate the 
issue of his or her criminal conduct"…. The 
father's convictions of course of sexual conduct 
against a child in the first degree, course of 
sexual conduct against a child in the second 
degree, rape in the second degree, and 
endangering the welfare of a child were based 
upon the same acts alleged to constitute sexual 
abuse as set forth in Family Court Act article 10 
petitions (see Family Ct Act § 1012[e][iii]).  Matter 
of Angelica M, 2013 NY Slip Op 04339, 2nd 
Dept, 6-12-13 

 
 

Child’s Out-of Court Statements Sufficiently 
Corroborated 

 
In affirming Family Court, the Second Department 
determined the child’s out-of-court statements were 
sufficiently corroborated: 

At a fact-finding hearing in a child protective 
proceeding pursuant to Family Court Act article 
10, the petitioner has the burden of establishing, 
by a preponderance of the evidence, that the 
subject child has been abused or neglected (see 
Family Ct Act § 1046[b][i]). A child's out-of-court 
statements may form the basis for a finding of 
abuse or neglect if they are sufficiently 
corroborated by other evidence tending to support 
their reliability…. The Family Court has 
considerable discretion in deciding whether a 
child's out-of-court statements describing 
incidents of abuse or neglect have been reliably 
corroborated ….  Contrary to the appellant's 
contention, the Family Court's determination that 
he sexually abused the subject child is supported 
by a preponderance of the evidence. The subject 
child's out-of-court statement regarding the acts 
of sexual abuse upon her was corroborated by an 
expert in clinical and forensic psychology, with a 
specialization in child abuse, who evaluated the 
subject child and concluded that she exhibited 
behavior indicative of sexual abuse… .  Matter of 
Emani W, 2013 NY Slip Op 04346, 2nd Dept, 6-
12-13 

 

 

Family Court Should Have Granted Father’s 
Motion to Vacate a Fact-Finding Order 

 

In an abuse and neglect proceeding, the Second 
Department reversed Family Court’s denial of father’s 
motion to vacate a fact-finding order after a hearing at 
which father was not present: 

If a parent is not present, the court may proceed to 
hear a petition pursuant to Family Court Act article 
10 if the child is represented by counsel (see Family 
Ct Act § 1042). However, a timely motion to vacate 
the resulting fact-finding order shall be granted upon 
an affidavit showing, inter alia, a potentially 
meritorious defense to the petition unless the court 
finds that the parent willfully refused to appear at the 
hearing….  Under the circumstances presented, the 
appellant adequately demonstrated that his failure to 
appear was not willful…. Moreover, the father 
demonstrated a potentially meritorious defense to 
the petitions …. Matter of Mark W, 2013 NY Slip 
Op 04347, 2nd Dept, 6-12-13 

 

 

Criteria for Award of Support for Education 
 

The Second Department explained the criteria for the 
award of support for a child’s college education as 
follows: 

"Unlike the obligation to provide support for a 
child's basic needs, support for a child's college 
education is not mandatory'"…. "Instead, absent a 
voluntary agreement, whether a parent is 
obligated to contribute to a child's college 
education is dependent upon the exercise of the 
court's discretion in accordance with Domestic 
Relations Law § 240(1-b)(c)(7)' …, and an award 
will be made only "as justice requires"'"…. "[A] 
court must give due regard to the circumstances 
of the case and the respective parties, as well as 
both the best interests of the child and the 
requirements of justice" ….  Silverstein v 
Silverstein, 2013 NY Slip Op 04323, 2nd Dept, 
6-12-13 

 
 
 

Visitation with Imprisoned Father Terminated 
 
In affirming Family Court’s termination of visitation with 
the imprisoned father, the Fourth Department explained 
the operative principles: 

 
“An order of visitation cannot be modified unless 
there has been a sufficient change in 
circumstances since the entry of the prior order 
[that], if not addressed, would have an adverse 
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effect on the child[’s] best interests” … .“[W]hile 
not dispositive, the express wishes of older and 
more mature children can support the finding of a 
change in circumstances”… .. Here, the evidence 
establishes that, since the entry of the prior order 
and as the child has matured, she has developed 
a strong desire not to visit the father. Additionally, 
Family Court credited the mother’s testimony that 
the father was using visitation time to attempt to 
reconcile with the mother rather than to interact 
with their child. Thus, we conclude that there has 
been a sufficient change of circumstances to 
warrant “ ‘an inquiry into whether the best 
interests of the [child] warranted a change in 
custody’… .  * * * We recognize that “[v]isitation 
with a noncustodial parent is presumed to be in a 
child’s best interests even when the parent is 
incarcerated”….  In order to rebut the 
presumption, the party opposing visitation must 
establish by a preponderance of the evidence 
“that under all the circumstances visitation [with 
the incarcerated parent] would be harmful to the 
child’s welfare” … .  Matter of Rulinsky v West, 
233, 4th Dept, 6-14-13 
 

 
 

Award of Primary Custody to Father Reversed 
 
In reversing Family Court and awarding primary physical 
custody to the mother and visitation to the father, the 
Fourth Department, over a dissent, wrote: 

 
We agree with the mother and the AFC that the 
mother met her burden of establishing a change 
of circumstances. Since the original custody trial, 
each party has remarried and has had two 
additional children who are younger than the 
subject child, and the father has two step-children 
who are older than the subject child. The 
evidence established that the child felt isolated in 
the father’s home and indicated a strong desire to 
live with the mother. While a 10-year- old child’s 
preference regarding the parent with which he or 
she would like to reside is not dispositive, it is a 
factor to consider in determining whether there 
has been a change in circumstances … . The 
evidence further established that the child’s 
anxiety with respect to living with the father has 
progressed to the point where he has expressed 
to others his thoughts of harming the father and 
the father’s family, which led the parties to agree 
that the child needs counseling.  Matter of Cole v 
Nofri, 302, 4th Dept, 6-14-13 
 
 

 
 
 
 
 

Mother’s Parental Rights Terminated Because of 
Her Mental Retardation 

 
The Fourth Department affirmed Family Court’s 
termination of mother’s parental rights based upon her 
mental retardation. Niagara County … v Julia P, 472, 4th 
Dept, 6-14-13 

 
 
 

Custody Grant to Grandmother, Rather than 
Father, Okay 

 
After mother had been found to have neglected her child, 
the Third Department, over a two-justice dissent, affirmed 
the grant of custody to grandmother, as opposed to 
father: 

 
"It is fundamental that a biological parent has a 
claim of custody of his or her child, superior to 
that of all others, in the absence of surrender, 
abandonment, persistent neglect, unfitness, 
disruption of custody over an  extended period of  
time  or other  extraordinary circumstances"….
 The relevant factors to be considered in 
determining whether extraordinary circumstances 
exist include "'the length of time the child has 
lived with the nonparent, the quality of that 
relationship and the length of time the biological 
parent allowed such custody to continue without 
trying to assume the primary parental role'"… .   It 
is the nonparent's burden to establish 
extraordinary circumstances …and, when that 
burden is met, custody is determined based upon 
the child's best interests…. Matter of Marcus CC 
v Erica BB…, 514433, 3rd Dept, 6-20-13 
 

 
Even though Mother Properly Awarded Custody, 

Father Should Have Been Awarded Decision-Making 
Authority Re: Education 

 
In affirming Family Court’s award of sole custody to 
mother, the Second Department determined the father 
should have been awarded decision-making authority for 
the child’s education: 

When joint custody is not possible because of the 
antagonistic relationship between the parties…, it 
may be appropriate, depending upon the 
particular circumstances of the case, to award 
some custodial decision-making authority to the 
noncustodial parent…. The division of authority 
should be made in a manner intended to take 
advantage of the strengths and abilities of the 
noncustodial parent with respect to a particular 
dimension of child-rearing…. The Family Court's 
determination that it would be in the child's best 
interests to award the mother decision-making 
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authority with respect to the child's education is 
not supported by a sound and substantial basis in 
the record. The father researched educational 
options for the subject child at every stage of his 
schooling. Once the child started school and 
began receiving homework assignments, the 
father supervised his homework, took part in 
school-related activities, and remained involved 
with his schooling at every stage. The father 
contacted the child's teachers regarding issues of 
concern. Jacobs v Young, 2013 NY Slip Op 
04607, 2nd Dept, 6-19-13 

 

 
Refusal to Allow DSS Worker’s Into Apartment 

Did Not Constitute Neglect 
 

The Second Department reversed Family Court’s neglect 
determination against father.  The sole basis for the 
neglect finding was father’s refusal to let DSS Emergency 
Services workers into his apartment, which, the father 
explained, was based upon his fear the workers were not 
who they claimed they were:  The Second Department 
wrote: 

"To establish neglect pursuant to section 
1012(f)(i)(B) of the Family Court Act, the petitioner 
must prove, by a preponderance of the evidence, 
that (1) the child's physical, mental, or emotional 
condition has been impaired, or is in imminent 
danger of becoming impaired, and (2) the actual or 
threatened harm to the child is due to the failure of 
the parent or caretaker to exercise a minimum 
degree of care in providing the child with proper 
supervision or guardianship"…. Any determination 
that a child is a neglected child must be based on a 
preponderance of the evidence (see Family Ct Act § 
1046;…).   Here, while the DSS properly sought 
access to Joshua under its order of supervision, it 
failed to prove at the fact-finding hearing by a 
preponderance of the evidence that the father 
neglected Joshua…. The evidence did not establish 
that Joshua's physical, mental, or emotional 
condition was impaired, or was in imminent danger 
of becoming impaired, as a result of the father's 
refusal to allow the DSS Emergency Services 
workers into his apartment. Moreover, the evidence 
established that the DSS Emergency Services 
workers found Joshua to be clean, healthy, and 
safe. Matter of Joshua J, 2013 NY Slip Op 04606, 
2nd Dept, 6-19-13 
 

Family Court Did Not Have Sufficient Information 
to Terminate Father’s Visitation 

 
In finding that Family Court did not have enough 
information to determine whether the termination of 
father’s visitation was in the child’s best interest, in part 

because the court did not talk to the child in camera, the 
Second Department wrote: 

A court may modify a visitation order upon a 
showing of changed circumstances and that 
modification is in the best interests of the child…. 
"A noncustodial parent is entitled to meaningful 
visitation, and denial of that right must be based 
on substantial evidence that visitation would be 
detrimental to the welfare of the child"…. A trial 
court's determination that the best interests of the 
child warrants termination of visitation will not be 
set aside unless it lacks a sound and substantial 
basis in the record…. "Although a child's wishes 
are not determinative, his or her wishes, age, and 
maturity should be given considerable weight" … 
. "Generally, visitation should be decided after a 
full evidentiary hearing to determine the best 
interests of the children. However, a hearing is 
not necessary where the court possesses 
adequate relevant information to make an 
informed determination of the children's best 
interests"….  Here, the Family Court did not 
possess adequate relevant information to 
determine whether the termination of the father's 
visitation with the child was in the child's best 
interest. For instance, although the attorney for 
the child indicated that the child, who was then 13 
years old, did not wish to visit the father, the court 
failed to conduct an in camera examination of the 
child to ascertain the child's views.  Matter of 
Zubizarreta v Hemminger, 2013 NY Slip Op 
04617, 2nd Dept, 6-19-13 

 

 

Criteria for Changing Custody Arrangement 
Entered Into by Agreement 

 
In reversing Family Court’s denial of a modification of a 
custody arrangement, the Second Department explained 
the criteria for changing a custody arrangement entered 
into by agreement: 

Where parents enter into an agreement concerning 
custody, that agreement will not be modified unless 
there is a sufficient change in circumstances since 
the time of when the agreement was entered into, 
and unless modification of the custody arrangement 
is in the best interests of the child…. "In order to 
determine whether modification of a custody 
arrangement is in the best interests of the child, the 
court must weigh several factors of varying degrees 
of importance, including, inter alia, (1) the original 
placement of the child, (2) the length of that 
placement, (3) the child's desires, (4) the relative 
fitness of the parents, (5) the quality of the home 
environment, (6) the parental guidance given to the 
child, (7) the parent's financial status, (8) his or her 
ability to provide for the child's emotional and 
intellectual development, and (9) the willingness of 
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the parent to assure meaningful contact between the 
child and the other parent"….  * * * Here, 
considering, inter alia, the acrimony between the 
parties, the Supreme Court's determination to award 
legal custody to the father and residential custody to 
the mother lacked a sound and substantial basis in 
the record …. McAvoy v Hannigan, 2013 NY Slip 
Op 04785, 2nd Dept 6-26-13 

 
 

 
Derivative Severe Abuse Finding Reversed 

 
In reversing Family Court’s finding of derivative severe 
abuse, the Third Department explained the proof 
requirements as follows: 
 

…[W]e agree with respondent that Family Court 
erred in concluding  that Nicholas and  Carolina 
were derivatively severely abused by respondent. 
As the Court of Appeals recently clarified in 
Matter of Dashawn W. (21 NY3d 36 [2013]), a 
determination of severe abuse requires that the 
court find, by clear and convincing evidence, as 
relevant here, not only that "the child [is] an  
abused  child as a result of reckless or intentional 
acts of the parent committed under circumstances 
evincing a depraved  indifference to human  life, 
which  result in serious physical injury to the child 
as defined in [Penal Law  § 10.00 (10)]" (Social 
Services Law  §  384-b  [8] [a] [i]), but  also that 
petitioner "made  diligent efforts to encourage  
and strengthen the parental relationship, including 
efforts to rehabilitate the respondent, when such 
efforts will not be detrimental to the best interests 
of the child, and  such  efforts have been 
unsuccessful and are unlikely to be successful in 
the foreseeable future" (Social Services Law  §  
384-b  [8] [a] [iv]). Here, inasmuch as Family 
Court did not make either of the foregoing 
determinations and the evidence in the record 
does not enable us to do so, a finding of severe 
abuse against respondent cannot be sustained.  
Matter of Nicholas S…, 511568, 3rd Dept 6-27-
13 

 
 
 

Events Before Last Custody Order Could Be 
Considered re: “Best Interests of Child” Even 

Though Only Post-Custody-Order Events Can Be 
Considered re: “Change of Circumstances” 

 
In upholding Family Court’s custody ruling, the Third 
Department noted that events which occurred before the 
last custody order could be considered with respect to the 
best interests of the child” 
 

Family Court did not err in considering evidence 

of events that occurred before the entry of the 
prior custody order. Although  the inquiry as to 
whether  a substantial change  in circumstances 
has occurred should be limited to occurrences 
since the date of the prior custody order…, a best 
interests inquiry is broader and may include other 
facts that give the court a view of the totality of 
the circumstances and family dynamics, including 
proof that relates to either party's fitness as a 
parent….  As less weight  is afforded to a 
stipulated order, admission of evidence 
concerning previous behavior or events is 
especially proper where no prior plenary hearing 
has been held and the prior order was issued on 
consent…. Here, Family Court did not abuse  its 
broad  discretion in determining the scope of the 
proof….  Matter of James E…, 513811, 3rd Dept 
6-27-13 

 
 
 

Family Court Could Not Countermand County 
Court’s Order of Protection 

 
The Third Department noted that Family Court can not 
countermand County Court’s order of protection stemming 
from the father’s assault of the mother.  Therefore, Family 
Court could not require the mother to facilitate the reading 
of the father’s letters to the child:  
 

Family Court does not have jurisdiction to 
countermand the provisions  of a  criminal court  
order  of protection ….  Considering that "an order 
of protection issued incident to a criminal 
proceeding is an ameliorative measure intended 
to safeguard the rights of victims"…, the criminal 
court order of protection would have to be 
modified, if deemed appropriate by County Court, 
before Family Court would be authorized to 
require the mother to accept, read or facilitate the 
reading of the father's communications to the 
child.  Matter of Samantha WW v Gerald XX, 
513853, 3rd Dept 6-27-13 

 
 
 
 
 
 

Family Court’s Finding Father in Default for 
Nonappearance Reversed 

 
In reversing Family Court’s finding the father in default for 
nonappearance in a custody and visitation modification 
proceeding, the Third Department noted that the father’s 
counsel did not tell the father his appearance was 
required and the court made no attempt to reach the 
father by phone: 
 

The nonappearance of a party does not 
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necessarily result in a default, "particularly where 
counsel appears upon the absent party's behalf 
and offers an  explanation for his or her failure to 
attend".   The father's counsel stated  
that, while the father had elected not  to appear, 
counsel had  not  informed  him  that his 
appearance  was  necessary.  Family Court did 
not challenge the accuracy of that representation 
and, moreover, made no effort to reach the father 
telephonically or by other means.  Under these 
circumstances, Family Court erred in holding that 
the father's nonappearance constituted a default 
…  Matter of Freedman, 514882, 414883, 3rd 
Dept 6-27-13 
 

 
 

Default Judgment against Mother for Failure to 
Appear Reversed 

 
In vacating a default judgment entered against the mother 
who failed to appear in a custody and visitation 
proceeding, the Third Department noted that, in her 
motion to vacate, the mother offered a reasonable excuse 
for not appearing (car broke down), and the best interests 
of the child would be served by a plenary hearing: 
 

"We must remain vigilant that the ultimate issue 
here is what is in [the children's] best interest[s], 
not whether [the mother] should be punished for 
her actions"….  Here, the lack of a full hearing to 
determine the best interests of the children, a 
determination in which Family Court "is bound to 
assess numerous  factors," constitutes a 
meritorious defense …. Accordingly, the default 
judgment entered against the mother must be 
vacated, and the matter remitted for further 
proceedings… .  Matter of Brown v Eley, 514981, 
3rd Dept 6-27-13 

 
 
 

Denial of Request to Take Child’s Testimony 
Outside Parents’ Presence Was Abuse of 

Discretion 
 
The Third Department noted that it was an abuse of 
discretion to deny the request for a Lincoln hearing in a 
custody proceeding (allowing a child to testify outside the 
parties’ presence): 
 

Although not an issue directly raised on appeal, the 
attorney for the child and the father both requested 
that Family Court hold a Lincoln hearing … rather 
than require the child to testify in open court.  
Unfortunately, this request was denied and, after 
the mother refused to consent to the child testifying 
outside of the parties' presence, the child had to 
testify under oath in front of both parents. While we 
recognize that Family Court has the discretion to 

decide whether a Lincoln hearing is appropriate…, 
it was clearly an abuse of discretion for the court to 
put the child in this awkward position… . We again 
emphasize that "'a child . . . should not be placed in 
the position of having [his or her] relationship with 
either parent further jeopardized by having to 
publicly relate [his or her] difficulties with them'" 
when explaining the reasons for his or her 
preference…. Given the circumstances of this case 
and the fact that – at her age [14]– her preference 
would  be  entitled to great weight, the record 
indicates that a Lincoln hearing would have limited 
the risk of harm and "would have been far more 
informative and worthwhile than . . . an 
examination of the child under oath in open 
court"… . Matter of Casarotti v Casarotti, 
515270, 3rd Dept 6-27-13 

 
 
 

Family Court Cannot Review Support 
Magistrate’s Order in Absence of Specific 

Objection 
 
In reversing Family Court, the Third Department explained 
that Family Court does not have the authority to review 
those portions of a Support Magistrate’s order to which no 
specific objection his been made: 
 

It is well established that "an order from a Support 
Magistrate is final and  Family Court's review 
under Family Ct Act § 439 (e) is tantamount to 
appellate review and requires  specific  objections  
for  issues  to  be  preserved"  ….  Family Court 
therefore lacked the authority to review the  order  
dismissing  the  mother's  first modification  
petition,  to which no  objections had  been  
filed… .  Matter of Hubbard v Barber. 514420, 
3rd Dept 6-27-13 

 
 
 

Absence of Complete Financial Disclosure Did 
Not Preclude Family Court from Making 

“Change-of-Circumstances” Determination 
 
The Third Department affirmed Family Court’s 
modification of the father’s support obligation in the 
absence of complete financial disclosure because reliable 
financial evidence was in the record: 
 

Although Family Court was entitled to deny the 
father's requested relief based upon  his failure to 
comply with Family Ct Act § 424–a, this Court has 
approved orders of support in the absence of 
complete financial disclosure where reliable 
evidence otherwise has appeared on  the face of 
the record…. Here,  the father's sworn statement 
of net worth and testimony, the latter of which was 
subject to examination by the Support Magistrate 
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and cross-examination by the mother, was 
sufficient to demonstrate the requisite change in 
circumstances.  Matter of Mata v Nebesnik, 
516104, 3rd Dept 6-27-13 

 
 

Child Support Awarded to Wife Even though 
Husband Awarded Sole Custody/Residency 
Shared Equally/Husband Has Much Higher 

Income than Wife 
 
In a full-fledged opinion by Justice Lindley, the Fourth 
Department determined child support should have been 
awarded to the wife (defendant), even though the 
husband had sole legal custody, because the residency of 
the children was shared equally and the wife’s income 
was less than the husband’s: 

 
…[T]he court erred in awarding child support to 
plaintiff and that the court instead should have 
awarded child support to her. It is well settled that 
in shared residency arrangements, where neither 
parent has the children for a majority of the time, 
the party with the higher income is deemed to be 
the noncustodial parent for purposes of child 
support….  Here, as noted, the residency 
schedule affords the parties equal time with the 
children, and thus neither party has the children 
for the majority of the time. Inasmuch as plaintiff’s 
income exceeds that of defendant — at the time 
of trial, plaintiff earned $134,924.48 annually, 
while the JHO imputed income of $25,000 to 
defendant, whose actual earnings were 
$14,109.53— plaintiff is the “noncustodial” parent 
and, as such, he must pay child support to 
defendant. 

 
It is true, as plaintiff points out, that [the cited 
cases] involve awards of joint legal custody, 
whereas he was awarded sole legal custody; that 
fact, however, should not affect the child support 
determination.  Although the award of sole legal 
custody to plaintiff allows him to make important 
decisions in the children’s lives, that decision-
making authority does not increase his child-
related costs. A parent’s child-related costs are 
dictated by the amount of time he or she spends 
with the children, and, here, plaintiff spends no 
more time with the children than does defendant.  
We note, moreover, that there is already a 
significant disparity in the parties’ incomes, and 
an award of child support to plaintiff would only 
widen that gulf.  In our view, the children’s 
standard of living should not vary so drastically 
from one parent’s house to the other. 
 
Thus, under the circumstances of this case — 
where plaintiff has sole legal custody, but the 
residency schedule affords the parents equal time 

with the children — an award of child support to 
defendant will best “assure that [the] children will 
realize the maximum benefit of their parents’ 
resources and continue, as near as possible, their 
preseparation standard of living in each 
household” … .  Leonard v Leonard, 402, 4th 
Dept 6-28-13  

 
 
  
Standing Requirements for Grandparent Seeking 

Visitation Explained 
 

The Second Department explained the standing 
requirements for a grandparent seeking visitation with a 
grandchild: 

In a grandparent visitation proceeding, "the 
burden of establishing standing lies with the 
grandparent and it is conferred by the court, in its 
discretion, only after it has examined all the 
relevant facts'"…. In determining whether 
grandparents have standing or a right to be heard 
on a petition for visitation with a grandchild, the 
essential components to the inquiry are the 
"nature and extent of the grandparent-grandchild 
relationship" … and "the nature and basis of the 
parents' objection to visitation" …. "The evidence 
necessary will vary in each case but what is 
required of grandparents must always be 
measured against what they could reasonably 
have done under the circumstances"…. A hearing 
to determine the issue of standing is not 
necessary where the submitted papers do not 
raise a triable issue of fact… .  Matter of Bender 
v Cendali, 2013 NY Slip Op 04796, 2nd Dept 6-
26-13 
 

 
Criteria for Derivative Neglect Finding Explained 

(Evidence Insufficient) 
The Second Department, in reversing Family Court’s 
finding, explained the criteria for a finding of derivative 
neglect: 

…[A] finding of sexual abuse of one child does 
not, by itself, establish that other children in the 
household have been derivatively abused or 
neglected …. The focus of the inquiry to 
determine whether derivative neglect is present is 
whether the evidence of abuse or neglect of one 
child indicates a fundamental defect in the 
parent's understanding of the duties of 
parenthood …. Here, a derivative finding of 
neglect as to the child Brandon J. was warranted 
since the abuse was perpetrated while he was in 
the home…. However, given the limited duration 
and nature of the sexual abuse, as well as the 
remoteness in time between when Monica C. M. 
was abused and when Joshua A., the appellant's 
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biological son, was born more than four years 
later, there was insufficient evidence to support 
the Family Court's determination that Arnold A. 
derivatively neglected Joshua A…..  Matter of 
Monica CM, 2013 NY Slip Op 04808, 2nd Dept 6-
26-13 
 

 

Neglect Proceeding “Adjourned in 
Contemplation of Dismissal” Properly 
Considered and Findings of Forensic 

Psychologist Properly Ignored in Modification of 
Custody Proceeding 

 
In affirming Family Court’s modification of custody, the 
Second Department noted that Family Court properly 
considered a neglect proceeding that was adjourned in 
contemplation of dismissal (not a determination on the 
merits) and Family Court was not required to accept the 
recommendations of the court-appointed forensic 
psychologist.  Matter of Selliah v Penamente, 2013 NY 
Slip Op 04815, 2nd Dept 6-26-13 

 
 

Default Finding Should Not Have Been Made 
Where Attorney Appeared and Asked for 

Adjournment 
 
In reversing the order of Family Court, the Fourth 
Department determined the Support Magistrate should not 
have ruled respondent had defaulted (respondent’s 
attorney appeared and requested an adjournment) and 
the colloquy between petitioner and the Support 
Magistrate was not a sufficient basis for a factual finding 
respondent had willfully violated a support order.  Family 
Court, therefore, should not have confirmed the Support 
Magistrate’s order.  Matter of Manning v Sobotka, 739, 
4th Dept 6-28-13 
 
 
 
 

FAMILY LAW/TAX LAW 
 

Failure to Contest Referral of Support-
Arrearages to Tax Department Precluded Further 

Court Action 
 
The Third Department determined plaintiff’s failure to 
administratively challenge the referral of his support-
arrearages case to the Department of Taxation and 
Finance and the subsequent issuance of a tax warrant 
(pursuant to provisions of the Social Services Law) barred 
his action against the Department in Supreme Court.  
Plaintiff was seeking a declaratory judgment and 
injunctive relief after the Department seized his vehicles 

to satisfy the judgment for support arrearages.  Koziol v 
State of New York…, 514767, 3rd Dept, 6-6-13 
 
 

 

APPEALS 
 

Money Paid Into Court in Conjunction with Stay 
Pending Appeal Does Not Stop Accruing of 

Interest Until Prevailing Party is Paid 
 

Where money has been paid into the court in conjunction 
with a stay pending appeal, interest accrues on it until 
prevailing party is paid.  The First Department explained: 

Contrary to respondents' claim, their payment of 
$1,763,080.64 into court on February 18, 2011 to 
stay the judgment pending appeal did not stop 
interest from accruing …. This is so even though 
respondents no longer had the use of the money 
after paying it into court …. Petitioner is entitled 
to simple interest until the date he was paid ….  
Weiderhorn v Merkin, 2013 NY Slip Op 03166, 
1st Dept, 5-2-13 
 

 
Appellate Court Can Grant Summary Judgment 

to Nonappealing Party 
 
In the course of a decision awarding partial summary 
judgment to the defendant, the Third Department noted 
that “this Court has the authority to grant summary 
judgment to a nonappealing party” and did so with regard 
to a nonappealing defendant as well.  Shree Shiv Shakti 
Corp… v Khalid Properties, LLC, 515810, 5-30-13 
 
 
 
 

APPEALS/LAW OF THE CASE 
 

Appellate Court Recognized Prior Decision Was 
“Clearly Erroneous” and Did Not Hold Trial 

Court to It 
 
The Fourth Department noted that a trial court is bound 
by an appellate decision, even if the decision is wrong.  
However, in this case, the Fourth Department upheld the 
trial court’s modification, acknowledging that its prior 
decision should not be followed: 
 

It is well settled that, until a decision of this Court 
is “ ‘modified or reversed by a higher court, . . . 
the trial court is bound by our decision’ ”…, 
regardless of whether our decision was correctly 
decided….  We thus conclude that the Surrogate 
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erred in failing to comply with our prior decision. 
Nevertheless, this Court is not likewise required 
to follow our prior decision under the doctrine of 
law of the case. Indeed, for the reasons that 
follow, we conclude that we should not apply the 
doctrine of law of the case herein, and we 
therefore affirm the modified decree … .“As the 
doctrine of . . . law of the case is not one of 
inflexible law, but permits a reasoned exercise of 
a certain degree of discretion in its application, 
the better rule is that the doctrine should not be 
utilized to accomplish an obvious injustice, or 
applied where the former appellate decision was 
clearly, palpably, or manifestly erroneous or 
unjust . . . [T]he effect of a prior ruling by an 
appellate court in a later appeal before that court, 
or in a subsequent stage of the same appeal 
before that court, presents the problem of 
balancing the interest in foreclosing 
reconsideration of the prior decision with the 
desire for a just result . . .  We recognize that our 
earlier decision was “clearly erroneous”…, as 
“shown by contrary authority emanating from [the 
Court of Appeals,] whose rulings . . . are 
controlling”…. We also conclude that “correction 
of the error made on the former appeal [will] 
create no injustice or hardship, [inasmuch as] no 
change has been made in the status of the 
parties in reliance upon the ruling in the former 
appeal” ….  Matter of Ladelfa, 580, 4th Dept, 6-
14-13 

 
 
 

APPEALS/REMITTITUR 
 

Terms of Appellate Court’s Remittitur Must Be 
Strictly Followed 

 
 
In a breach of contract action that had been remitted to 
Supreme Court, the Second Department determined 
Supreme Court failed adhere to the terms of the remittitur 
by failing to calculate interest and express the amount 
due and owing in accordance with the remittitur. In 
sending the case back to Supreme Court, the Second 
Department wrote: 
 

"A trial court, upon remittitur, lacks the power to 
deviate from the mandate of the higher court" …. 
"An order or judgment entered by the lower court 
on a remittitur must conform strictly to the 
remittitur'" ….  Berry v Williams, 2013 NY Slip Op 
03625, 2nd Dept, 5-22-13 

EMPLOYMENT LAW 
 
 

Elements of Retaliatory Termination Described 
 
The Second Department explained the elements of 
retaliatory termination as follows: 
 

Pursuant to Executive Law § 296, it is unlawful to 
retaliate against an employee because he or she 
opposed statutorily forbidden discriminatory 
practices …. To make a prima facie showing of 
retaliation under Executive Law § 296, a claimant 
is required to show that (1) the claimant was 
engaged in protected activity, (2) the claimant's 
employer was aware that he or she participated 
in such activity, (3) the claimant suffered an 
adverse employment action based upon his or 
her activity, and (4) there was a causal 
connection between the protected activity and the 
adverse action …. Once this initial showing is 
made, the burden then shifts to the defendant to 
present legitimate, independent, and 
nondiscriminatory reasons to support its actions. 
Assuming the defendant meets this burden, the 
claimant would then have the obligation to show 
that the reasons put forth were merely a pretext 
… .  Adeniran v State of New York, 2013 NY 
Slip Op 03441, 2nd Dept, 5-15-13 
 
 

 
Elements of Retaliatory Termination Described 

 
The Second Department explained the elements of 
retaliatory termination as follows: 
 

Pursuant to Executive Law § 296, it is unlawful to 
retaliate against an employee because he or she 
opposed statutorily forbidden discriminatory 
practices …. To make a prima facie showing of 
retaliation under Executive Law § 296, a claimant 
is required to show that (1) the claimant was 
engaged in protected activity, (2) the claimant's 
employer was aware that he or she participated 
in such activity, (3) the claimant suffered an 
adverse employment action based upon his or 
her activity, and (4) there was a causal 
connection between the protected activity and the 
adverse action …. Once this initial showing is 
made, the burden then shifts to the defendant to 
present legitimate, independent, and 
nondiscriminatory reasons to support its actions. 
Assuming the defendant meets this burden, the 
claimant would then have the obligation to show 
that the reasons put forth were merely a pretext 
… .  Adeniran v State of New York, 2013 NY 
Slip Op 03441, 2nd Dept, 5-15-13 



 

 105 

 
 

 
Collective Bargaining Agreement Did Not Allow 

Private Suit Against Employer 
 
After a member of the Faculty Association (FA) decided 
not to continue with a college employee’s grievance, the 
employee sued the college directly.  In affirming the 
dismissal of the employee’s private suit (because the suit 
was not allowed by the collective bargaining agreement 
(CBA)), the Third Department wrote: 

 
   "As a general proposition, when an employer 
and a union enter into a collective bargaining 
agreement that creates a grievance procedure, 
an employee subject to the agreement may not 
sue the employer directly for breach of that 
agreement but must proceed, through the union, 
in accordance with the contract"….  Exceptions 
include where the collective bargaining 
agreement grants an employee a right to sue 
directly or where the union fails in its duty of fair 
representation … .  Plaintiff acknowledges that he 
is not  
alleging that FA breached its duty of 
representation.  He contends, however, that, 
under the CBA, decisions related to promotions 
are excepted  from the grievance procedure and, 
thus, he can pursue an action directly against 
defendants. The ultimate decision about a 
promotion is not subject to a grievance under the 
CBA. Nonetheless, the lengthy procedures an 
associate professor must follow over several 
years to become eligible for consideration of a 
promotion to full professor are set forth in the 
CBA and are not  
explicitly excepted  from  the grievance process. It 
is the purported failure by defendants to follow 
these promotion procedures that plaintiff 
challenges, and the CBA does not carve out a 
separate right regarding these procedures that 
can be enforced by an  employee directly against 
defendants … .  Altman v Rossi, 515888, 3rd 
Dept, 6-13-13 
 
 

COUNTY LAW/ 
EMPLOYMENT LAW 

 

Orange County Executive Did Not Have 
Authority to Terminate County Employees 

Before County Legislature Eliminated Positions 
 

The Second Department reversed Supreme Court and 
determined the Orange County Executive did not have the 
authority to terminate county employees before the 

legislature acted to removed funding for the positions: 

The doctrine of "[l]egislative equivalency requires 
that a position created by a legislative act can 
only be abolished by correlative legislative act"…. 
Pursuant to section 2.02(1) of the Orange County 
Charter and Orange County Administrative Code, 
the Orange County Legislature possesses sole 
authority to "establish or abolish positions of 
employment and titles thereof." Here, the County 
Legislature had not taken any action to abolish 
the subject positions at the time the County 
Executive terminated the subject employees' 
employment. While the Orange County Charter 
and Orange County Administrative Code give the 
County Executive the authority to "supervise, 
direct and control and administer all departments" 
(Orange County Charter § 3.02[e]; Administrative 
Code § 3.02[e]), they do not give the County 
Executive the authority to terminate the 
employment of civil service employees without a 
proper abolition of the positions by the County 
Legislature in accordance with the doctrine of 
legislative equivalency…. Further, County Charter 
§ 4.10(a) does not authorize the County 
Executive to undertake any "remedial action" 
constituting, inter alia, unilateral modification to 
the budget and/or abolition of legislatively created 
positions…. Therefore, under these 
circumstances, the County Executive did not have 
the authority to terminate the subject employees' 
employment for economic reasons, effective 
October 29, 2010.   Matter of Civil Serv Empls 
Assn Inc v County of Orange, 2013 NY Slip Op 
04798, 2nd Dept 6-26-13 

 
 

LABOR LAW 
 

Height Differential Need Only Be More than “De 
Minimis” 

 
In reversing the trial court and granting summary 
judgment to the plaintiff, the First Department noted that a 
“risk arising from a significant elevation differential” within 
the meaning of Labor Law 240(1) need only be based on 
a “height differential” that is more than “de minimis:” 

While the record did not specify the height, the 
uncontroverted evidence shows that the steel 
beams fell a short distance from the top of the A-
frame cart to plaintiff's leg. Given the beams' total 
weight of 1,000 pounds and the force they were able 
to generate during their descent, the height 
differential was not de minimis (see McCallister v 
200 Park, L.P., 92 AD3d 927, 928-929 [2d Dept 
2012] [elevation differential was within the scope of 
the scaffold law when a scaffold on wheels fell on 
the plaintiff who was at the same level as the 
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scaffold, and it traveled a short distance]; Kempisty 
v 246 Spring Street, LLC, 92 AD3d 474, 474 [1st 
Dept 2012] [an elevation differential cannot be 
considered de minimis when the weight of the object 
being hoisted is capable of generating an extreme 
amount of force, even though it only traveled a short 
distance]; see also Wilinski v 334 E. 92nd Hous. 
Dev. Fund Corp., 18 NY3d 1, 10 [2011] [recovery 
was permitted under the scaffold law when metal 
vertical pipes, on the same level as the plaintiff, 
toppled over on him]; Runner v New York Stock 
Exch., Inc., 13 NY3d 599 [2009]). Marrero v 2075 
Holding Co, LLC, 2013 NY Slip Op 03160, 1st 
Dept, 5-2-13 

 

Prevailing Wage Law Not Preempted by Federal 
Telecommunications Act or Labor Relations Act 

 
In upholding the finding that petitioner had failed to pay 
the prevailing wage for work done for a school district, the 
Third Department determined the prevailing wage law 
was not preempted by the federal Telecommunications 
Act and the Labor Management Relations Act: 
 

Generally, a federal law may supersede a state 
law where Congress explicitly declares 
preemption as its intent …, or where the federal 
law is "'so pervasive as to make reasonable the 
inference that Congress left no room for the 
[s]tates to supplement it'" …. The Court of 
Appeals has observed, however, that "[t]he 
presumption against preemption is especially 
strong with regard to laws that affect the states' 
historic police powers over occupational health  
and safety issues" …. While the 
Telecommunications Act is intended to 
exclusively govern the field of 
telecommunications service (see 47 USC § 253 
[a]), the prevailing wage law is a minimum labor 
standard … .As such, it falls within the 
Telecommunications Act's safe harbor provision, 
which provides that  "[n]othing  in this section  
shall affect the  ability of  a [s]tate to impose, on a 
competitively neutral basis . . . requirements 
necessary to . . . protect the public safety and 
welfare" (47 USC  §  253  [b]). … Nor is the 
prevailing wage law preempted by the federal 
Labor Management Relations Act. That statute 
provides that federal law governs suits to enforce 
collective bargaining agreements (see 29 USC § 
185 [a]). While it is true that the Department  of 
Labor refers to collective bargaining agreements  
to determine  prevailing wages,  those  
agreements  are  not  necessarily determinative, 
and the rights conferred by the prevailing wage 
law  are independent of those conferred by  such  
agreements … .  Matter of Pascazi v Gardner, 
513528, 3rd Dept, 5-2-13 
 
 

“Service Charge” Could Be “Gratuity” to Which 
Employer Not Entitled 

 
In upholding the sufficiency of a complaint seeking 
damages for violations of Labor Law section 196-d, 
alleging that a 15 to 20% “service charge” on catering and 
hospital forms was actually a “gratuity,” the Second 
Department wrote: 

Labor Law § 196-d provides, in pertinent part, that 
"[n]o employer . . . shall demand or accept, 
directly or indirectly, any part of the gratuities 
received by an employee, or retain any part of a 
gratuity or of any charge purported to be a 
gratuity for an employee." In Samiento v World 
Yacht Inc. (10 NY3d 70, 74), …the Court of 
Appeals held that depending upon the 
circumstances, even a mandatory service charge 
added to a bill "may be a charge purported to be 
a gratuity' within the meaning of [Labor Law § 
196-d]." The Court stated that a mandatory 
service charge can purport to be a gratuity "when 
it is shown that employers represented or allowed 
their customers to believe that the charges were 
in fact gratuities for their employees" (id. at 81). 
"[T]he standard under which a mandatory charge 
or fee is purported to be a gratuity should be 
weighed against the expectation of the 
reasonable customer" and the "reasonable patron 
standard should govern when determining 
whether a banquet patron would understand a 
service charge was being collected in lieu of a 
gratuity" (id. at 79). Martin v Restaurant Assoc 
Events Corp, 2013 NY slip Op 03304, 2nd Dept, 
5-8-13 
 

 

Criteria for Labor Law 200 Claim Explained 
 

The plaintiff fell when a plank on a catwalk broke.  In the 
course of the decision, which addressed several Labor 
Law claims, the Second Department explained the criteria 
for a Labor Law section 200 cause of action based on an 
alleged dangerous condition: 

Labor Law § 200 "is a codification of the 
common-law duty imposed upon an owner or 
general contractor to maintain a safe construction 
site" …. Where, as here, a "premises condition is 
at issue, property owners may be held liable for a 
violation of Labor Law § 200 if the owner either 
created the dangerous condition that caused the 
accident or had actual or constructive notice of 
the dangerous condition that caused the 
accident" …. In opposition to the defendants' 
prima facie showing that they lacked actual notice 
of a dangerous condition, the plaintiff's deposition 
testimony that he had seen rotten, discolored 
planks on the catwalk and had reported the 
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condition to the defendants' foreman on three 
occasions in the two months prior to his accident 
was sufficient to raise a triable issue of fact as to 
whether the defendants had actual notice of the 
dangerous condition. Moreover, photographs of 
the broken catwalk in the record show cracked, 
warped, and discolored planks. Thus, the 
defendants failed to establish, prima facie, that 
they lacked constructive notice of the alleged 
defect …. Ramirez v Metropolitan Transp Auth, 
2013 NY Slip Op 03314, 2nd Dept, 5-8-13 

 

 
Backhoe Bucket Not “Falling Object” Within 

Meaning of Labor Law 240 (1) 
 
Plaintiff was severely injured when a backhoe bucket that 
had been suspended over him came down and crushed 
him.  With respect to the Labor Law 240 (1) cause of 
action, the issue was whether the backhoe bucket was a 
“falling object” within the meaning of the statute. In 
affirming Supreme Court’s determination that the backhoe 
bucket was not a falling object, the Third Department 
wrote: 

 
…[L]iability does not extend to "harm . . . caused 
by an inadequate, malfunctioning or defectively 
designed  scaffold, stay or hoist" unless the injury 
itself was  caused by  "the application of the force 
of gravity to an  object or person" … .  Viewing 
the facts in the light most favorable to plaintiffs, 
the accident occurred as a result of … jostling the 
controls, causing the backhoe's properly 
functioning hydraulic system to lower the bucket. 
Thus, the evidence  submitted  by  plaintiffs, if 
accepted  as true, would establish that "the 
backhoe  bucket  crushed  plaintiff[] . . . not 
because  of gravity, but  because  of its 
mechanical  operation by  an allegedly negligent 
co-worker" ….   Under these circumstances, 
Supreme Court properly dismissed plaintiffs' 
section 240 (1) claim because there was no 
falling object – "the harm [did not] flow[] directly 
from the application of the force of gravity to [an] 
object" …, but from the usual and ordinary 
dangers of a construction site … .  Mohamed v 
City of Watervliet, 515473, 5-9-13 
 
 

 “Sole Proximate Cause” Defense Not 
Demonstrated 

 
In reversing Supreme Court and granting plaintiff’s motion 
for summary judgment, the First Department determined 
the facts did not support the defense that plaintiff was the 
sole proximate cause of the accident. Plaintiff was injured 
when a drill rig fell after safety chains had been removed. 
The First Department determined the facts demonstrated 
plaintiff was not solely responsible for removing the safety 

chains and, therefore, the “sole proximate cause” defense 
was not available: 

 
The sole proximate cause defense generally 
applies where the worker misused, removed, or 
failed to use an available safety device that would 
have prevented the accident, or knowingly chose 
to use an inadequate device despite the 
availability of an adequate device …. However, 
"the Labor Law does not require a plaintiff to have 
acted in a manner that is completely free from 
negligence" … . 
Plaintiff did not unilaterally elect to remove the 
chains and chain binders. Clark, the dock builder 
foreman who had the discretion to make the 
determination in the field as to the manner in 
which the drill rig would be moved, determined 
that the drill rig could not be pivoted with the 
chain binders attached, a belief plaintiff shared … 
.  Boyd v Schiavone Constr Co, Inc, 2013 NY 
Slip Op 03578, 1st Dept, 5-16-13 
 

 

 

Fall from Unfolded Step Ladder Stated Claim 
 

In determining plaintiff’s use of a step ladder that was not 
unfolded did not warrant dismissal of the Labor Law 
240(1) cause of action for a fall from the ladder, the 
Second Department wrote: 

Plaintiff established prima facie entitlement to 
summary judgment on his Labor Law § 240(1) claim 
as against defendants …by his testimony that: (1) 
the ladder was the only one available; (2) the ladder 
could not be properly opened into an A-frame stance 
due to excess debris in his narrowly confined work 
space; (3) he asked his foreman for another ladder, 
to no avail; (4) the ladder was unusual in that the 
step treads contained spikes which unexpectedly 
caught hold of his shoe as he was descending the 
improperly leaning ladder; (5) he was caused to fall 
backwards, from a height of approximately six feet; 
and (6) his right shoulder was injured when it struck 
the wooden work-zone barrier as he fell.  Keenan v 
Simon Prop Group, Inc, 2013 NY Slip Op 03622, 
2nd Dept, 5-22-13 

 

 

No Action Where Plaintiff Struck by Small Piece 
of Sheetrock Dropped from Third Floor 

 
Plaintiff was struck by a small piece of sheetrock a worker 
dropped from the third floor.  In affirming the dismissal of 
the Labor Law 240(1) cause of action, the Second 
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Department wrote: 

As the Court of Appeals has observed, not every 
injury caused by a falling object at a construction 
site is covered by the extraordinary protections of 
Labor Law § 240(1)…. Rather, in a "falling object" 
case under Labor Law § 240(1)…, a plaintiff must 
show that, at the time the object fell, it was "being 
hoisted or secured" … or "required securing for 
the purposes of the undertaking"…. The plaintiff 
also must show that the object fell "because of 
the absence or inadequacy of a safety device of 
the kind enumerated in the statute"…. The statute 
does not apply in situations in which a hoisting or 
securing device of the type enumerated in the 
statute would not be necessary or expected…. 
Moncayo v Curtis Partition Corp, 2013 NY Slip 
Op 03644, 2nd Dept, 5-22-13 

 

 

Single-Family House Exemption to Labor Law 
Action Applied 

 

In finding the homeowner’s exemption of Labor Law 
240(1) and 240 applied to work on a single-family house 
in which the business owners lived and from which the 
defendant business derived no income, the Second 
Department wrote: 

Labor Law §§ 240(1) and 241, which impose 
certain nondelegable safety duties upon 
"contractors[,] owners and their agents," 
specifically exempt "owners of one and two-family 
dwellings who contract for but do not direct or 
control the work." Here, Green Chimneys 
[defendant] demonstrated its prima facie 
entitlement to judgment as a matter of law with 
respect to, inter alia, its claim that it was entitled 
to the homeowner's exemption of Labor Law §§ 
240(1) and 241 by establishing that the Founder's 
House was a single-family dwelling used solely as 
a residence for Green Chimneys' founder and his 
wife, the house served no commercial or 
business use for Green Chimneys, which 
received no income from the house, and Green 
Chimneys did not direct or control the work being 
performed…. Parise v Green Chimneys 
Children’s Servs, Inc, 2014 NY Slip Op 03649, 
2nd Dept, 5-22-13 

 

 
National Labor Relations Board Had First Crack 

at Collective Bargaining Agreement Matter 
Under Preemption Doctrine 

 
The Fourth Department determined the National Labor 
Relations Board, under the doctrine of federal preemption 
of state law, had first crack at determining whether it had 

jurisdiction over a collective bargaining matter, as 
opposed to the NYS Public Employment Relations Board 
(PERB):  

 
We agree with petitioners, however, that 
Supreme Court erred in determining that PERB 
properly exercised jurisdiction over those matters.
 Inasmuch as the two collective bargaining 
matters “arguably” fall within the scope of the 
National Labor Relations Act (NLRA)…, the 
National Labor Relations Board (NLRB) has 
primary jurisdiction “to determine in the first 
instance” whether its jurisdiction preempts 
PERB’s jurisdiction …..  Under the circumstances 
of this case, and in the interest of judicial 
economy, we hold the case pending a 
determination of the NLRB whether the NLRA 
applies to the collective bargaining matters herein 
at issue and thus preempts PERB’s jurisdiction… 
. Buffalo United Charter School, et al v NYS 
Public Employment Relations Board, et al, 
515, 4th Dept, 6-7-13 

 
 

“Safety Consultant” Liable for Failure to 
Maintain Safe Work Site 

 
In upholding a jury verdict, the Third Department 
determined there was sufficient evidence to support the 
jury’s finding that a safety consultant was liable under 
Labor Law 241 (6) for failing to maintain a safe work site: 

 
Labor Law § 241 (6) "'requires owners and 
contractors to provide reasonable and adequate 
protection and safety for workers and to comply 
with the specific safety rules and regulations 
promulgated by the Commissioner of the 
Department of Labor'"…. Although a safety 
consultant generally is not liable to an injured 
worker under the Labor Law…,it is not the title 
that is dispositive, but whether such defendant 
had sufficient supervision and control over the 
activity that resulted in the injury….  We have 
previously stated that "[s]ubcontractors may be 
liable as agents under Labor Law § 241(6) when 
they have been specifically contractually 
delegated the duty or obligation to correct unsafe 
conditions or maintain work site safety"… . 

The contract …set forth that a representative of 
defendant would be at the work site daily, make 
inspections, conduct safety meetings and have 
authority to require "immediate corrective action 
for imminent danger situations." Defendant's 
representative was continuously at the site 
throughout the project, and he exercised his 
power on several occasions prior to the accident 
by stopping work and requiring defendant to take 
specific precautions or actions. He was present 
when the accident occurred.  Leszczynski v 
Town of Neversink, 514876, 3rd Dept, 6-13-13 
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Question of Fact About Whether Plaintiff’s 

Action Were Sole Proximate Cause of Fall---
Plaintiff Was Using Stilts for Ceiling Work 

 
The Fourth Department, over a two-justice dissent, 
determined there was a question of fact concerning 
whether plaintiff’s actions were the sole proximate cause 
of his fall.  Plaintiff was using stilts to do ceiling work and 
slipped on ice: 
 

…[W]e conclude that there is a triable issue of 
fact whether plaintiff’s actions were the sole 
proximate cause of his injuries. Although plaintiff 
met his initial burden on the motion …, 
defendants raised a triable issue of fact by 
introducing evidence that he was directed not to 
work in the area where the ice was located.
 Thus, “ ‘[u]nlike those situations in 
which a safety device fails for no apparent 
reason, thereby raising the presumption that the 
device did not provide proper protection within the 
meaning of Labor Law § 240 (1), here there is a 
question of fact [concerning] whether the injured 
plaintiff’s fall [resulted from] his own misuse of the 
safety device and whether such conduct was the 
sole proximate cause of his injuries’ ” … .  
Nicometi v The Vineyards of Fredonia, Inc, 
519, 4th Dept, 6-14-13 
 
 

 

Dismissal of Labor Law 240, 241 and 200 Actions 
 

In affirming the dismissal of Labor Law causes of action 
against a defendant who was not an owner, contractor or 
statutory agent, and who did not supervise or control work 
performance, the Second Department explained the 
relevant principles: 

Labor Law §§ 240(1) and 241(6) apply to owners, 
contractors, and their agents (see Labor Law §§ 
240[1], 241[6];…). A party is deemed to be an 
agent of an owner or general contractor under the 
Labor Law when it has supervisory control and 
authority over the work being done where a 
plaintiff is injured…. Similarly, where, as here, a 
claim against a defendant arises out of alleged 
defects or dangers in the methods or materials of 
the work, recovery cannot be had under Labor 
Law § 200 or pursuant to the principles of 
common-law negligence unless it is shown that 
the party to be charged under that theory of 
liability had the authority to supervise or control 
the performance of the work .   Medina v RM 
Resources, 2013 NY Slip Op 04582, 2nd Dept, 
6-19-13 

 

 
 

Alleged Failure to Secure Mirror Which Fell 
During Removal Required Jury Charge on 

“Falling Objects” Theory 
 

The Second Department determined Supreme Court 
erred when it did not charge the jury with Labor Law 
240(1) as it applies to falling objects.  The plaintiff was 
injured when removing a mirror from the ceiling of a 
shower stall: 

…[T]he trial court erred in failing to charge the 
jury in connection with Labor Law § 240(1) as it 
applies to falling objects, such as the mirror in this 
case. "[L]iability may be imposed where an object 
or material that fell, causing injury, was a load 
that required securing for the purposes of the 
undertaking at the time it fell'"…. Moreover, 
whether the statute applies in a falling object case 
"does not . . . depend upon whether the object 
has hit the worker" but "whether the harm flows 
directly from the application of the force of gravity 
to the object"….  Here, the plaintiff contended that 
the accident occurred not only due to the wobbly 
ladder, but also because the mirror was not 
properly secured during the removal process, 
thus causing it to fall. While the object that fell 
was to be removed as part of the project, the 
location in which that item was situated and the 
lack of any device to protect the worker directly 
below it from a clear risk of injury raise a factual 
issue as to whether the object required securing 
for the purposes of the undertaking… .  Saber v 
69th Tenants Corp, 2013 NY Slip Op 04591, 2nd 
Dept, 6-19-13 

 
 

 
Bed and Breakfast Not Entitled to Homeowner’s 

Exemption 
 
The Third Department determined the owner of a bed and 
breakfast was not entitled to the homeowner’s exemption 
from the Labor Law: 
 

…[A]lthough "[b]oth Labor Law § 240 (1) and § 241 
impose nondelegable duties upon contractors, 
owners and their agents  to comply  with  certain 
safety practices for the protection of workers 
engaged in various construction-related activities . . . 
[,] the  Legislature has carved  out  an  exemption for 
the owners of one and two-family dwellings who 
contract for but do not direct or control the work"….
 That exemption, however, "is not available to an 
owner who uses or intends  to use  [the] dwelling  
only  for commercial  purposes"… .  Bagley v 
Moffett, 515914, 3rd Dept 6-27-13 
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Worker Taking Onsite Measurements for Offsite  
Fabrication Covered Under Labor Law 240 (1)  

 
The Second Department determined that a worker who 
was injured while he was taking measurements at the 
worksite for stonework which was to be fabricated offsite 
was engaged in a covered activity under the Labor Law.  
The court further found that the absence of safety 
equipment supported summary judgment in favor of the 
worker even though no one witnessed the accident. With 
respect to “covered activity,” the Second Department 
wrote: 
 

To invoke the protections afforded by Labor Law § 
240(1), a " plaintiff must demonstrate that he [or 
she] was both permitted or suffered to work on a 
building or structure and that he [or she] was hired 
by someone, be it owner, contractor or their 
agent,'" to work at the site…. Moreover, the 
plaintiff must have, at the time of the accident, 
been engaged in a "covered activity" under the 
statute…. "Section 240 is intended to place the 
ultimate responsibility for building practices on the 
owner and general contractor in order to protect 
the workers who are required to be there but who 
are scarcely in a position to protect themselves 
from accidents," and it is to be liberally construed 
to achieve this purpose…. Here, [plaintiff] had 
been hired to fabricate sills, lintels, and coping 
stones to be used in the construction of the 
subject building. Part of that job included going to 
the work site and climbing to the roof of the 
building to take measurements in preparation for 
the fabrication. Thus, the injured plaintiff was 
performing a task ancillary to the construction 
work and was engaged in a "covered activity" 
within the meaning of Labor Law § 240(1) … .  
Gallagher v Resnick, 2013 NY Slip Op 04774, 
2nd Dept 6-26-13 

 

 

Glass Plate in Wall Under Demolition Was Not a 
“Falling Object” within the Meaning of Labor Law 

240 (1) 
 

The Second Department determined injury caused by a 
glass plate that cracked and fell on plaintiff during 
demolition was not a “falling object” injury within the 
meaning of Labor Law 240 (1) because the glass did not 
requiring securing and the accident was not due to the 
absence of safety equipment: 

The Supreme Court should have granted that 
branch of the defendants' cross motion which was 
for summary judgment dismissing the cause of 
action alleging a violation of Labor Law § 240(1). 
Not every object that falls on a worker gives rise 
to the extraordinary protections of Labor Law § 

240(1) ….. To recover, a plaintiff must show that, 
at the time the object fell, it was being hoisted or 
secured, or "required securing for the purposes of 
the undertaking"…. The plaintiff also must show 
that the object fell "because of the absence or 
inadequacy of a safety device of the kind 
enumerated in the statute" …. Here, the glass 
pane that caused the plaintiff's injuries was slated 
for demolition at the time of the accident, and the 
defendants established, prima facie, that the 
glass pane was not an object that required 
securing for the purposes of the undertaking, that 
is, the demolition… .  Maldonado v AMMM 
Props Co, 2013 NY Slip Op 04781, 2nd Dept 6-
26-13 

 
 
 

UNEMPLOYMENT INSURANCE 
 
 

Claimant Not Entitled to Benefits For Time Spent 
Working Out of House  

 
After claimant was laid off, he operated a business [Hatch 
Ventures] periodically out of his home.  The Third 
Department determined the claimant was not eligible for 
unemployment insurance benefits for the days he 
operated his business but that “recoverable overpayment 
and forfeiture penalty” should not be imposed because 
claimant did not make a willful misrepresentation with 
respect to his home business: 
 

A claimant is not entitled to receive 
unemployment insurance benefits during the time 
that he or she  is not  totally unemployed (see 
Labor Law § 591 [1]).It has  been  held that a 
claimant who undertakes activities on behalf of an 
ongoing business is not considered to be totally 
unemployed even if those activities are minimal  
or the business is not  profitable ….   The issue of 
total unemployment is a factual question for the 
Board, and  its determination will be  upheld  if 
supported by  substantial evidence….   Here, 
claimant admittedly performed various activities 
on behalf of Hatch Ventures, made business-
related expenditures and received income from 
product sales. Notably, he  indicated that, from  
June 1, 2011  until June  30, 2011, he  performed  
such  activities three days  a  week  for one  hour  
each  day  and  that, after July 1, 2011, he 
performed them one day per week for three 
hours.   Matter of Lewis [Copmmissioner of 
Labor], 515345, 3rd Dept, 5-16-13 
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Claimant’s Non-Work-Related Felony Deemed to 
Breach Express or Implied Duty Owed to 

Employer 
 
The Third Department determined claimant was ineligible 
for unemployment insurance benefits because of an act 
constituting a felony which took place at the claimant’s 
home, not at work, but which generated negative publicity, 
breaching a duty owed to the employer (a car dealership).  
The Third Department wrote: 
 

Substantial evidence supports the decision of the 
Unemployment Insurance Appeal Board that 
claimant lost his "employment as a result of an 
act constituting a felony in connection with such 
employment" (Labor Law § 593; see Labor Law§  
597). Claimant, a car salesperson, was fired after 
his arrest on charges stemming from, among 
other things, his surreptitious videotaping of 
individuals who used the bathroom of his home. 
The charges, which generated negative publicity 
and numerous customer complaints, ultimately 
were resolved when claimant pleaded guilty to 
one count of unlawful surveillance in the second 
degree. Given the public nature of claimant's 
position and the detrimental effect his continued 
employment could have had upon the employer's 
business, the Board properly determined that 
claimant's actions constituted a breach of  an  
express  or implied duty owed to the employer… 
Matter of Engel [Commissioner of Labor], 
515513, 3rd Dept, 5-16-13 
 

 

 

Deputy Sheriff Fired for Incompetence and 
Insubordination Was Entitled to Unemployment 

Benefits 
 

In upholding the finding that a former sheriff’s deputy was 
entitled to unemployment insurance benefits, even though 
he was terminated for incompetence and insubordination, 
the Third Department noted that collateral estoppel 
applied to the factual findings in the Civil Service 
proceeding, but the Unemployment Insurance Appeal 
Board could make its own determination whether the facts 
supported denial of unemployment benefits: 

Given that claimant had a full and fair opportunity 
to litigate the issue of misconduct at the Civil 
Service Law § 75 hearing, the Board properly 
accorded collateral estoppel effect to the factual 
findings of the Hearing Officer… .  It was, 
however, incumbent upon the Board to draw its 
own conclusion as to whether such factual 
findings amounted to misconduct disqualifying 
claimant from receiving unemployment insurance 
benefits….  Significantly, "[t]he  same conduct 
that leads to a claimant being discharged for 

cause may not necessarily rise to the level of 
misconduct for unemployment insurance 
purposes….  The Board's decision in this regard 
will not  be  disturbed  if supported  by substantial 
evidence … . Matter of Guynup, 515235, 3rd 
Dept, 5-23-13 
 
 

 
 

Employee’s Submission of Amended Time Card 
Did Not Constitute Misconduct 

 
In affirming the Unemployment Insurance Appeal Board’s 
finding the employee did not commit “misconduct” which 
justified the denial of benefits, the Third Department 
wrote: 
 

"Whether a claimant lost his or her employment 
through disqualifying  misconduct  presents  a  
factual  issue  for the  Board, and  its resolution 
thereof will not  be  disturbed if supported  by 
substantial  evidence"  ….   Significantly, "not 
every mistake, exercise of poor judgment or 
discharge for cause will rise to the level of 
misconduct"  ….   Here, contrary to the 
employer's  argument,  the  Board  was  free  to  
credit  claimant's testimony that she performed 
work for the employer while waiting in the  parking  
lot between  7:30  a.m. and  8:00  a.m…..   
Inasmuch  as substantial evidence supports  the  
Board's  conclusion  that  claimant's  isolated 
"submission  of the  corrected time  sheet  was  
an  act of poor judgment,"  we  find no  basis to 
disturb the  Board's ruling that claimant's  conduct  
did  not  rise to  the  level of  disqualifying 
misconduct… .  Matter of Nangreave…, 515686, 
3rd Dept, 6-13-13 
 
 

 
Board’s Determination Business Was Claimant’s 

“Employer” Reversed 
 

In reversing the Unemployment Insurance Appeal Board’s 
determination that “Quick Change” was claimant’s 
employer and therefore was liable for contributions to 
unemployment benefits, the Third Department noted: 
 

Here, Quick Change did not screen claimant but, 
rather, retained his services based upon his 
reputation in the industry. Claimant was  free to 
accept or reject an  assignment  from  Quick 
Change,  was  not prohibited  from  working  for 
others,  did  not  sign a written contract and  
received no  fringe benefits. Although Quick 
Change arranged for claimant to begin working at 
a specific time and place designated by the client, 
the work schedule thereafter  was  dictated  solely 
by  the  client, and  a  representative from  Quick 
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Change  was  never present at the job site. Quick 
Change did not train claimant or instruct him in 
any aspect of how to perform his work, and 
claimant was not required to report to Quick 
Change in any manner. Claimant furnished his 
own supplies and received no reimbursement 
from Quick Change. Once the work was 
completed, claimant submitted invoices to Quick 
Change for payment. Quick Change set the rate 
of pay; however, it was based upon the 
established market  for such  services. Moreover, 
while the owner of Quick Change hypothesized 
that she would likely pay claimant in the event that 
the client did not pay, this was based  upon  a 
sense of personal obligation rather than a  
contractual  commitment.  In the Matter of 
Richins…, 515330, 515370, 3rd Dept 6-27-13 

 
 
 

WORKERS’ COMPENSATION 
 

Defendant Did Not Demonstrate Plaintiff was 
Special Employee 

 
The Second Department determined the defendant did 
not demonstrate plaintiff was its special employee and 
therefore plaintiff was not restricted to Workers’ 
Compensation as his remedy: 

In determining whether a special employment 
relationship exists, a court should consider factors 
such as the right to control the employee's work, 
the method of payment, the furnishing of 
equipment, and the right to discharge…. "A 
significant and weighty factor . . . is who controls 
and directs the manner, details and ultimate result 
of the employee's work'"….  

Contrary to the determination of the Supreme 
Court, the defendant failed to come forward with 
sufficient evidence of a special employment 
relationship to demonstrate its prima facie 
entitlement to judgment as a matter of law, since 
its submissions on the motion did not establish, 
inter alia, that it controlled and directed the 
manner, details, and ultimate result of the 
plaintiff's work… . Nolan v Irwin Contr, Inc, 2013 
NY Slip Op 03648, 2nd Dept, 5-22-13 

 
 

Criteria for Recovery from Special Fund for 
Reopened Cases 

 
In remitting the matter for further fact-finding, the Third 
Department explained the criteria for recovery from the 
Special Fund for Reopened Cases: 
 

Workers'  Compensation  Law  §  25-a  provides  

for the transfer of liability to the Special Fund  
"when  an application to reopen a closed case is 
made  more  than seven years from the date of 
injury and  more  than three years after the last 
payment  of compensation…. Advance payments 
that are made voluntarily during the relevant time 
frame, in recognition of an employer's liability, are 
considered compensation and  will prevent the 
shifting of liability to  the  Special Fund  ….   
Notably, "evidence that a claimant received full 
wages  despite performing limited or light duties 
may result in a finding that advance payments [of 
compensation] have been  made"  …). Whether 
an advance payment of compensation was  made  
to  the claimant is a factual issue for the  Board  
to resolve and,  "its determination  . . . , if 
supported  by substantial evidence  in the  record  
as  a  whole,  will not  be disturbed" … .  Matter 
of Schroeder v US Foodservice…, 515937, 3rd 
Dept, 6-6-13 
 

 
 

Carrier’s Video Surveillance of Employee 
Disallowed Because It Was Not Disclosed 

 
The Third Department affirmed the Workers’ 
Compensation Board’s determination that video 
surveillance of the employee was properly excluded from 
the hearing because the existence of the surveillance by 
the carrier had not been previously disclosed: 
 

It is well established that an employer or carrier 
must disclose the existence of surveillance and 
investigation materials to a claimant prior to the 
claimant's testimony … . This obligation serves "to  
limit the gamesmanship which might otherwise 
occur"… . While routine questions …regarding 
claimant's return to work may not trigger a carrier's 
obligation to disclose the existence of these 
items…, we note that, here, the carrier specifically 
prompted this line of questioning …at the end of 
the hearing.  The surveillance materials were thus 
properly precluded, as the carrier had the 
opportunity to disclose their existence before 
prompting the [questioning] and before the 
claimant testified about returning to work… . 
Accordingly, contrary to the carrier's argument, the 
Board's decision to preclude the carrier's 
surveillance materials did not deviate from its 
previous decisions and was  not arbitrary and 
capricious… .  Matter of Morelli, 515964, 3rd 
Dept, 6-13-13 
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Benefits Awarded for Psychic Injury (Stress) 
Affirmed 

 
The Third Department affirmed an award of Workers’ 
Compensation benefits based on psychic injury (stress).  
Due an audit of the travel reimbursement policies of the 
employer, the employee (claimant) was required to pay 
taxes on “income” of $100,000 (the reason for the 
employee’s psychic injury).  The Third Department 
explained the analytical factors as follows: 
 

A  workers' compensation claim for psychic injury 
stemming  from work-related  stress is not  
compensable  if it was "a direct consequence of a 
lawful personnel decision involving a disciplinary 
action, work evaluation, job transfer, demotion, or 
termination taken in good  faith by the 
employer"… .  Claimant, however, was not 
accused of wrongdoing by the employer. Instead, 
her mental injuries stemmed from the serious 
financial liabilities she incurred as a result of a 
review of the employer's reimbursement 
practices….[W]e  will not disturb the Board's 
determination that the stress that claimant 
experienced was greater than that generally 
experienced by similarly situated workers in a 
normal work environment… .  Matter of Brittain 
v NYS Insurance Dept, 515279, 3rd Dept 6-27-
13 
 

 

COURT OF APPEALS 

NEGLIGENCE 
 

Ambulance Services Provided by Municipality 
Constitutes a Governmental, Not Proprietary, 

Function 
 
 
In a full-fledged opinion by Judge Graffeo, with two 
concurrences, the majority determined ambulance 
assistance rendered by first responders is a 
governmental, not proprietary, function.  The majority also 
concluded a question of fact had been raised about 
whether the city owed a “special duty” to the plaintiff, who 
suffered serious brain damage after going into 
anaphylactic shock.  Judges Smith and Abdus-Salaam 
disagreed with the majority and would have found that the 
ambulance service was a proprietary function.  The Court 
explained: 

When a negligence claim is asserted against a 
municipality, the first issue for a court to decide is 
whether the municipal entity was engaged in a 
proprietary function or acted in a governmental 
capacity at the time the claim arose. If the 
municipality's actions fall in the proprietary realm, 
it is subject to suit under the ordinary rules of 
negligence applicable to non-governmental 
parties…. A government entity performs a purely 
proprietary role when its "activities essentially 
substitute for or supplement traditionally private 
enterprises"…. In contrast, a municipality will be 
deemed to have been engaged in a 
governmental function when its acts are 
"undertaken for the protection and safety of the 
public pursuant to the general police powers" …. 
* * * 

If it is determined that a municipality was 
exercising a governmental function, the next 
inquiry focuses on the extent to which the 
municipality owed a "special duty" to the injured 
party. The core principle is that to "'sustain 
liability against a municipality, the duty breached 
must be more than that owed the public 
generally'"… .  Applewhite, et al, v Accuhealth, 
Inc, et al, No 86, CtApp 6-25-13 
 
 
 

Hospital Did Not Owe Intoxicated Patient a Duty 
to Prevent Him from Leaving Hospital 

Over a dissent, the Court of Appeals, in a full-fledged 
opinion by Judge Smith, determined (under the facts of 
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the case) a hospital and an emergency room doctor did 
not owe an intoxicated patient a duty to prevent him from 
leaving a hospital.  The patient was struck by a car an 
hour or two after leaving.  

…Mental Hygiene Law § 22.09 specifically 
addresses the question of when a hospital may 
retain "a person whose mental or physical 
functioning is substantially impaired as a result of 
the presence of alcohol . . . in his or her body" 
(Mental Hygiene Law § 22.09 [a] [1]). The statute 
deals separately with the case of an intoxicated 
person "who comes voluntarily or is brought 
without his or her objection" to a hospital or other 
treatment facility (§ 22.09 [d]) and one "who is 
brought with his or her objection" (§ 22.09 [e]). In 
the latter case, the person "may be retained for 
emergency treatment" if he or she is examined by 
a doctor and found to be incapacitated to such a 
degree that "there is a likelihood to result in harm 
to the person or others" (§ 22.09 [e]); a "likelihood 
to result in harm" to oneself must be "manifested 
by threats of or attempts at suicide or serious 
bodily harm or other conduct" that demonstrates a 
danger of self-injury (Mental Hygiene Law § 22.09 
[a] [3]). For the former category -- people who, like 
plaintiff, come to the hospital voluntarily -- the 
Mental Hygiene Law makes no provision for 
involuntary retention. 

Plaintiff concedes that he could not have been 
retained under Mental Hygiene Law § 22.09. He 
argues that the Mental Hygiene Law is not the only 
possible source of a right to confine an intoxicated 
person. We need not decide that question: Plaintiff 
cites no other statute, and there is no principle of 
common law, that would permit the restraint of a 
patient on the facts of this case.  Kowalski v St 
Francis Hospital and Health Centers, et al, No 
128 6-26-13 

 

NEGLIGENCE/MEDICAL 
MALPRACTICE 

 
 “Substantial Factor in Producing the Injury” 

Jury Instruction (Re: Causation) Did Not Reduce 
Plaintiff’s Burden of Proof 

In attempting to intubate an 83-yeqr-old woman who was 
unresponsive, a doctor perforated her esophagus making 
it necessary that she be fed through a tube for the 
remaining three years of her life.  In affirming the plaintiffs’ 
verdict, the Court of Appeals determined that the trial 
court’s jury charge did not improperly reduce plaintiffs’ 
burden of proof on the issue of causation in this medical 
malpractice action. The jury was told defendant’s 

negligence caused the injury if it was a substantial factor 
in producing the injury: 

It is well settled that a "plaintiff must generally 
show that the defendant's negligence was a 
substantial factor in producing the injury" to 
satisfy "the burden of proving a prima facie case" 
in a medical malpractice action…. Here, the trial 
court recited the proximate cause charge directly 
from the PJI and explicitly instructed the jury as to 
plaintiffs' burden of proof in the case. The court 
charged the jury using the language from PJI 
2:70, as follows: "An act or omission is regarded 
as a cause of an injury if it was a substantial 
factor in bringing about the injury. That is, if it had 
such an effect in producing the injury that 
reasonable people would regard it as a cause of 
the injury." Further, at the outset of the charge, 
the court instructed the jury that "the burden of 
the proof in this case rests with the plaintiffs," and 
made clear that the plaintiffs had to establish by a 
preponderance of the evidence defendants' 
negligence. Taking this jury charge as a whole, 
we do not find support for defendants' contention 
of an improper alteration of the causation 
standard or plaintiffs' burden of proof ….  Wild v 
Catholic Health System…, No 97, CtApp, 6-6-
13 

 

CRIMINAL LAW 
 

Conviction Reversed on Ineffective Assistance 
of Counsel Grounds 

After reviewing a litany of errors made by defense 
counsel which demonstrated a lack of familiarity with the 
procedural and evidentiary principles underlying a criminal 
prosecution, the Court of Appeals reversed defendant’s 
conviction because of the ineffectiveness of his counsel: 

In order to sustain a claim of ineffective 
assistance of counsel, a court must consider 
whether defense counsel's actions at trial 
constituted "'egregious and prejudicial' error such 
that defendant did not receive a fair trial" ….. 
While a single error by defense counsel at trial 
generally does not constitute ineffective 
assistance …, courts must examine defense 
counsel's entire representation of defendant …. 
"[T]he claim of ineffectiveness is ultimately 
concerned with the fairness of the process as a 
whole" …. "Defense counsel are charged with 
managing the day-to-day conduct of defendant's 
case and making strategic and tactical decisions" 
…. Counsel's performance in fulfilling this role is 
"objectively evaluated" …"to determine whether it 
was consistent with strategic decisions of a 
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'reasonably competent attorney'" ….  While 
defense counsel's errors in thiscase individually 
may not constitute ineffective assistance, "the 
cumulative effect of defense counsel's actions 
deprived defendant of meaningful representation" 
…. Defense counsel's actions throughout this 
case showed an unfamiliarity with or disregard for 
basic criminal procedural and evidentiary law. At 
the very least, a defendant is entitled to 
representation by counsel that has such basic 
knowledge, particularly so, when that defendant is 
facing a major felony with significant liberty 
implications. Considering the seriousness of the 
errors in their totality, we conclude that defendant 
was deprived of a fair trial by less than 
meaningful representation. People v Oathout, 
No 81, CtApp, 5-2-13 

 
 
Pre-Deliberations Note from Juror Did Not Raise 

Question Whether Juror Was “Grossly 
Unqualified;” No Hearing Necessary 

 
The Court of Appeals, over a substantial dissent by Judge 
Lippman, determined that a note from a juror to the judge, 
prior to deliberations, did not raise the question whether 
the juror was “grossly unqualified” and therefore did not 
trigger the need for an in camera interview of the juror 
pursuant to People v Buford, 69 NY2d 290.  The note 
used the term “we” and raised the inference the jurors 
were engaging in premature deliberations about the need 
for additional evidence.  The Court of Appeals wrote: 
 

Our intention in Buford was to create a framework 
by which trial courts could evaluate sworn jurors 
who, for some reason during the trial, may 
"'possess[] a state of mind which would prevent 
the rendering of an impartial verdict'" …. Such 
scenarios include, but are not limited to, a juror's 
bias against a particular race …, a juror's intimate 
relationship with a prosecution witness …, or a 
juror's conversation with a member of the 
defendant's family seeking information about the 
defendant's background ….  

Here, there is no indication from the note's use of 
the word "we" that the note-writing juror's 
impartiality was in doubt or that the juror had 
committed any misconduct. The note's contents 
were indicative of two possibilities: that there had 
been premature deliberations and/or the jury was 
requesting additional evidence after the parties 
had rested and the evidence had closed. 
…People v Mejias and Rodriguez, Nos 67, 68, 
CtApp 5-7-13 

 

Superior Court Information Not Jurisdictionally 
Defective Because Different Victims Named 

In reversing the Appellate Division, the Court of Appeals 
determined a Superior Court Information (SCI) was not 
jurisdictionally defective because it named victims not 
identified in the felony complaint.  The defendant-
respondent was charged with grand larceny based on his 
use of two persons’ identities to procure mortgages to 
purchase two properties.  Those “identity theft” victims 
were named in the felony complaint. The victims named in 
the SCI, however, were the two banks which issued the 
mortgages. The Appellate Division held the SCI was 
jurisdictionally defective because it didn’t name the same 
victims as the felony complaint. The Court of Appeals, in 
an opinion by Judge Lippman, held the defect was not 
jurisdictional because it was clear the felony complaint 
and SCI charged the same offenses: 

Here, the offense to which defendant pleaded 
guilty is the same offense for which he was 
charged in the felony complaint, and adding the 
names of the victims in the SCI did not render the 
offense a different one. Though the felony 
complaint did not name the banks that provided 
the loans, the complaint identified the specific 
properties in Queens and Brooklyn on which 
defendant took out mortgages in Hector 
Sandoval's name. … There was nothing 
inappropriate about adding the names of the 
victims as it did not change the offense alleged. 
… [T]here was no factual discrepancy between 
the felony complaint and the second SCI; the 
crimes were simply portrayed from a different 
perspective.  People v Milton, No 75, CtApp, 5-
7-13 

 

Defense Attorney’s Conflict of Interest 
Amounted to Ineffective Assistance 

The Court of Appeals reversed the Appellate Division and 
granted defendant’s writ of coram nobis finding a conflict 
of interest on the part of defendant’s counsel, of which 
defendant was never made aware, amounted ineffective 
assistance.  Defendant’s appellate counsel had 
represented a co-defendant, Martin, who testified against 
the defendant at his trial.  During sentencing of Martin, 
counsel argued for leniency based upon his testifying 
against the defendant.  In appealing defendant’s 
conviction, counsel argued Martin was a liar and his 
testimony should be ignored.  The Court of Appeals 
wrote: 

It is undisputed that appellate counsel 
represented defendant and his codefendant 
simultaneously, that appellate counsel argued at 
Martin's sentencing hearing for leniency based on 
Martin's trial testimony adverse to the defendant, 
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and that defendant neither knew nor had the 
opportunity to waive any conflict arising from 
appellate counsel's representation of defendant 
and Martin. Under these circumstances, an actual 
unwaived conflict existed. 

An attorney may not simultaneously represent a 
criminal defendant and a codefendant or 
prosecution witness whose interests actually 
conflict unless the conflict is validly waived …. 
Simultaneous representation of two clients with 
conflicting interests means the lawyer "cannot 
give either client undivided loyalty" …. Counsel 
has the duty to inform the client and the court so 
that the court may ascertain the nature of the 
conflict and give the client an opportunity to waive 
it ….  People v Prescott, No 80, CtApp, 5-7-13 

 

Absent Defendant Did Not Receive Effective 
Assistance of Counsel 

The Court of Appeals held that a defendant who was 
absent from his trial received ineffective assistance of 
counsel: 

It is well established that a defendant may not, by 
his absence alone, "waive his right to effective 
assistance of counsel" …. Although a defendant's 
willful absence from trial surely hampers an 
attorney's ability to represent the client 
adequately and must be taken into consideration, 
under the circumstances of this case, we 
conclude that counsel's lack of participation 
during the jury trial amounted to the ineffective 
assistance of counsel. On this record, including 
defendant's cooperation with his attorney in 
formulating a defense before absconding, there 
was a "reasonable basis for an active defense" 
….  People v Diggins, No 96, CtApp, 5-30-13 

 

No Error in Using Interpreter Who Was 
Acquainted With Complainants 

In a full-fledged opinion by Judge Pigott (with a dissent by 
Judge Rivera), the Court of Appeals determined the 
denial of defense counsel’s request to replace a state-
employed court interpreter because he was acquainted 
with the complainants was not an abuse of discretion: 

The interpreter complied with his ethical 
obligation by notifying the court that he was a 
friend of complainant husband. Upon receiving 
that information, the court questioned the 
interpreter as to whether he (1) knew the facts of 
the case, and (2) would be uncomfortable 
translating for complainant wife. Having received 

a negative answer to both questions, the trial 
court allowed defense counsel to question the 
interpreter. Satisfied that its questioning and that 
of defense counsel uncovered no bias on the part 
of the interpreter, the court properly exercised its 
discretion in not removing him.  People v Lee, No 
111, CtApp, 5-30-13 

 

Failure to Comply with Statutory Procedure Re: 
Jury Note Was Not “Mode of Proceedings” Error 

The Court of Appeals determined the trial court’s failure to 
comply precisely with the requirements of CPL 310.30, 
and the trial court’s having a court officer tell the jury they 
could not have a written copy of the jury instructions, did 
not constitute mode of proceedings errors.  The Court 
wrote: 

We are not persuaded by defendant’s argument 
that a mode of proceedings error occurred, when 
the trial court did not comply precisely with the 
requirements of People v O’Rama (78 NY2d 270 
[1991]; CPL 310.30). Where, as here, defense 
counsel had notice of a jury note and “failed to 
object . . . when the error could have been cured,” 
lack of preservation bars the claim … . 

Nor did the court commit a mode of proceedings 
error by delegating delivery of its answer to a jury 
question to a court officer. That task was in this 
context practically ministerial and defense counsel 
consented to the procedure … . People v 
Williams, No 112, CtApp, 5-30-13 

 

8-Hour Break in 49 ½ Hour Interrogation Did Not 
Render Confession Voluntary 

In a full-fledged opinion by Chief Judge Lippman, the 
Court of Appeals determined an 8-hour break and the 
presence of counsel, after a 491/2-hour custodial 
interrogation, did not render his confession to murder 
voluntary and reversed his conviction: 

We are unwilling to draw the inference, which the 
People would have us make, that the eight-hour 
"break" between interrogation and arraignment 
attenuated the taint of the wrongful interrogation. 
Defendant's pre- and post-arraignment 
statements were, despite their temporal 
separation, in all other ways seamlessly linked. At 
the end of the marathon session, the utterly spent 
defendant, in exchange for a lawyer to which he 
was absolutely entitled, agreed in a statement 
ultimately suppressed as coerced, to "give 
everybody what they want," and when he 
returned to the Blue Room on the morning of the 
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same day and faced the same interrogator across 
the same table, that is exactly what he did. We do 
not accept the hypothesis that his intervening stay 
in a holding pen and arraignment on the charge of 
murder sufficed to transform his coerced 
capitulation into a voluntary disclosure. By the 
time of defendant's post-arraignment statements, 
his options would have seemed so constricted, by 
what he had already divulged during the earlier 
portion of the interrogation, as to render the 
intervening temporal buffer practically irrelevant. 
… 

…[W]e reject the contention that the entry of 
counsel guaranteed the voluntariness of 
defendant's subsequent statements …. This 
contention misconstrues the statement in Miranda 
v Arizona (384 US 436 [1966]) that "[t]he 
presence of counsel, in all the cases before us 
today, would be the adequate protective device 
necessary to make the process of police 
interrogation conform to the dictates of the 
privilege [against self incrimination]. His presence 
would insure that statements made in the 
government-established atmosphere are not the 
product of compulsion" (id. at 466 [emphasis 
supplied]). Plainly, this language, expressly 
limited in its reference, was not intended to stand 
for the proposition that the presence of counsel 
will invariably be adequate as an assurance of 
voluntariness.  People v Guilford, No 103, 
CtApp, 6-6-13 

 

 

Resentencing (Re: Postrelease Supervision) of 
Defendants Who Have Completed Determinate 

Sentence But Are Still Serving Aggregate 
Sentence Does Not Violate Double Jeopardy 

In a full-fledged opinion by Judge Rivera, the Court of 
Appeals determined defendants who have completed the 
determinate sentence for which mandatory postrelease 
supervision was not imposed but have not completed their 
aggregated sentences under Penal Law 70.30 can be 
resentenced to postrelease supervision without violating 
the Double Jeopardy Clause: 

In these unrelated cases, each defendant claims 
that the imposition of mandatory postrelease 
supervision (PRS) to his determinate sentence at 
resentencing violates the Fifth Amendment Double 
Jeopardy Clause of the federal constitution. 
Defendants claim that they have completed their 
determinate sentences, therefore imposition of PRS 
violates the prohibition against multiple 
punishments. We conclude that the respective 
resentences do not constitute violations of the 

Double Jeopardy clause because defendants do not 
have a legitimate expectation of finality until they 
have completed their aggregated sentences under 
Penal Law § 70.30.  People v Brinson… Nos 135, 
136, CtApp 6-26-13 

 

Failure to Investigate Constituted Ineffective 
Assistance of Counsel 

In affirming the vacation of defendant’s conviction, the 
Court of Appeals, in a full-fledged opinion by Judge 
Rivera, determined the defendant did not receive effective 
assistance of counsel.  The People’s case rested on the 
defendant’s statement.  The defense was based on the 
defendant’s mental weakness, which undermined the 
voluntariness of the statement.  Yet the defense attorney 
did not investigate critical documents relevant to the 
defendant’s mental condition. The Court of Appeals wrote: 

The record reveals that trial counsel sought to 
build a defense based on defendant's mental 
weakness undermining the voluntariness of his 
admissions of guilt. Despite the focus on 
defendant's mental abilities, trial counsel chose to 
forgo any investigation of the critical documents 
concerning defendant's mental condition, and 
instead, sought to present this defense through 
the testimony of defendant's mother, an obviously 
biased witness. Regardless of whether the 
decision to present defendant's condition through 
his mother's testimony was a valid strategy, it 
was, as trial counsel admitted at the post-
conviction hearing, a "strategy" "born in the blind." 
One he admittedly pursued without benefit of the 
contents of defendant's records. 

This is not simply a case of a failed trial strategy 
…. Rather, this is a case of a lawyer's failure to 
pursue the minimal investigation required under 
the circumstances. Given that the People's case 
rested almost entirely on defendant's inculpatory 
statements, trial counsel's ability to undermine the 
voluntariness of those statements was crucial. 
The strategy to present defendant's mental 
capacity and susceptibility to police interrogation 
could only be fully developed after counsel's 
investigation of the facts and law, which required 
review of records that would reveal and explain 
defendant's mental illness history, and 
defendant's diagnosis supporting his receipt of 
federal SSI benefits.  People v Oliveras, No 105, 
CtApp, 6-6-13 
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Potential Versus Actual Conflict of Interest 

In a full-fledged opinion by Judge Graffeo, the Court of 
Appeals affirmed defendant’s conviction, rejecting the 
defendant’s argument he had been denied effective 
assistance of counsel because of defense counsel’s 
conflict of interest.  The Court of Appeals described the 
difference between an actual conflict of interest (which 
mandates reversal if not waived) and a potential conflict of 
interest (at issue in this case): 

The defendant bears the burden of establishing a 
denial of meaningful representation …. When 
such a claim is premised on a perceived conflict 
of interest, our precedent differentiates between 
actual and potential conflicts …. An actual conflict 
exists if an attorney simultaneously represents 
clients whose interests are opposed …and, in 
such situations, reversal is required if the 
defendant does not waive the actual conflict …. 

In contrast, a potential conflict that is not waived 
by the accused requires reversal only if it 
"operates" on or "affects" the defense … -- i.e., 
the nature of the attorney-client relationship or 
underlying circumstances bear a "'substantial 
relation to the conduct of the defense'" …. The 
"requirement that a potential conflict have 
affected, or operated on, or borne a substantial 
relation to the conduct of the defense -- three 
formulations of the same principle -- is not a 
requirement that [the] defendant show specific 
prejudice" …. Nevertheless, it is the defendant's 
"heavy burden" … to show that a potential conflict 
actually operated on the defense ….  People v 
Sanchez, No 107, CtApp, 6-6-13 

 

No Need to Request Missing Witness Charge to 
Argue Absence of Witness to Jury 

The Court of Appeals, in a full-fledged opinion by Judge 
Smith, determined the trial court erred in ruling defense 
counsel could not argue to the jury that a witness should 
have been called by the People because defense counsel 
did not request a missing witness charge (the error was, 
however, deemed harmless).  The complainant’s 
statement did not mention an anal penetration which was 
the subject of trial evidence. When asked why the 
incident was not mentioned in the statement, the 
complainant said the police officer taking the statement 
told her no judge would believe that happened.  The 
officer did not testify.  The Court of Appeals wrote 

In his summation, defense counsel argued that 
this part of the complainant's testimony was 
incredible. "We've changed as a society," he 
argued. "No police officer is going to come up 
there and say, 'Oh, no one is going to believe you, 

this was your boyfriend.' That's not where we are 
today." That part of his argument drew no 
objection. But the prosecutor did object when 
counsel added: "And if that's, in fact, what that 
police officer said, then where was he, where was 
that police officer on the stand to say: You know 
what, I didn't write it down. I didn't think she was 
telling me the truth. He didn't testify to that." The 
trial court sustained the objection and directed the 
jury to disregard counsel's comment. Counsel tried 
again to make the missing witness argument, with 
the same result.  

After summations, defendant moved for a mistrial 
on the basis of this ruling. The court denied the 
motion, saying that counsel should have asked for 
a missing witness instruction if he wanted to make 
a missing witness argument… . 

The courts below clearly erred in holding that 
defense counsel's missing witness argument was 
improper. The trial court's theory, that a request for 
a missing witness instruction is a prerequisite to a 
missing witness argument is, as the Appellate 
Division recognized, flatly contrary to what we said 
in Williams (5 NY3d at 734). The Appellate 
Division affirmed on the alternative grounds that 
the officer's testimony may have been cumulative 
and defendant failed to make an offer of proof. 
This approach may have been impermissible 
under People v LaFontaine (92 NY2d 470 [1998]) 
and People v Concepcion (17 NY3d 192 [2011]). 

Just before making the missing witness argument, 
counsel had attacked as incredible the 
complainant's uncorroborated testimony as to what 
the officer said to her; confirmation of that 
testimony from the officer would not have been 
cumulative ….. And counsel had no obligation to 
make an offer of proof as a predicate for a missing 
witness argument. It is a premise of such an 
argument, as it is of a missing witness instruction, 
that the witness is in the control of the party that 
failed to call him … A party making such an 
argument, like one requesting such an instruction, 
"can hardly know what [the] witness knows or what 
the witness would say if called" ... .  People v 
Thomas, No 108, CtApp, 6-6-13 

 

Introduction of Statements Made to Police In 
Absence of Counsel When Defendant Was 

Represented by Counsel on a Another Matter 
Deemed Harmless Error 

The Court of Appeals determined that defendant’s murder 
conviction should stand, even though he was questioned 
in violation of his right to counsel: 
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While in jail for a violation of probation (VOP), 
defendant was twice questioned by police about 
the victim's disappearance, the second time after 
her body had been discovered. Counsel was not 
present. Defendant claims that his constitutional 
right to counsel was violated because he was 
represented by counsel on the VOP at the time, 
as evidenced by the notation made on an 
arraignment memorandum by the Town Justice 
who arraigned him on the VOP. 

Assuming, without deciding, that defendant's 
indelible right to counsel was violated, any error 
was harmless beyond a reasonable doubt…. 
There is no reasonable possibility that the 
introduction of the two challenged statements 
affected defendant's conviction in view of the 
other evidence, including two counseled 
statements to police and testimony of numerous 
witnesses, that overwhelmingly established his 
guilt.  People v Augustine, No 109, CtApp, 6-6-
13 

 

Inventory Search Which Included Removal of 
Seat Panels and Speakers Okay 

Over a substantial dissent by Judge Rivera, the Court of 
Appeals, in a full-fledged opinion by Judge Piggot, 
determined a vehicle search after a DWI arrest, in which 
an illegal weapon was found, was a valid inventory 
search.  The defendant had argued that the removal of 
seat panels that were askew and a speaker system 
demonstrated that the search was not a inventory search 
because the search was focused on finding contraband: 

Following a lawful arrest of a driver of a vehicle 
that is required to be impounded, the police may 
conduct an inventory search of the vehicle. The 
search is "designed to properly catalogue the 
contents of the item searched" …. However, an 
inventory search must not be "a ruse for a 
general rummaging in order to discover 
incriminating evidence" …. To guard against this 
danger, the search must be conducted pursuant 
to an established procedure "clearly limiting the 
conduct of individual officers that assures that the 
searches are carried out consistently and 
reasonably" …. "While incriminating evidence 
may be a consequence of an inventory search, it 
should not be its purpose" …. The People bear 
the burden of demonstrating the validity of the 
inventory search …. 

Here the People proffered written guidelines, the 
officer's testimony regarding his search of the 
vehicle, and the resulting list of items retained. 
Although defendant takes issue with the officer's 
removal of the speakers by arguing that such 

action was a ruse designed to search for drugs, 
the officer’s testimony that it was police protocol 
to remove any owner-installed equipment, was 
accepted by the hearing court and we perceive no 
grounds upon which to overturn that 
determination. * * * 

It was reasonable for the officer to check in the 
seat panels that were askew as part of his 
inventory. The fact that the officer knew that 
contraband is often hidden by criminals in the 
panels did not invalidate the entire search… .  
People v Padilla, No 114, CtApp, 6-6-13 

 

 
Beating of Child Combined with Two-Hour Delay 

in Seeking Help Constituted Depraved 
Indifference 

 
 
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott which addressed both the proof requirements for 
depraved indifference murder and ineffective assistance 
of counsel, determined that the brutal beating of a 15-
month-old baby combined with the failure to summon 
assistance for 2 hours met the criteria for depraved 
indifference to human life.  The Court found that the facts 
proved a brutal course of conduct over a prolonged or 
extended period of time.  In explaining the operative 
principles, Judge Pigott wrote: 

This appeal is governed by the requirement that, 
in proving the existence of "circumstances 
evincing a depraved indifference to human life," 
the People must show that, at the time the crime 
occurred, defendant had a mens rea of "utter 
disregard for the value of human life" …. Put 
simply, the People must prove that defendant did 
not care whether his victim lived or died … . 
Additionally, the People must prove a second 
mens rea, namely recklessness. * * * 

A brutal course of conduct against a vulnerable 
victim occurring over a prolonged or extended 
period of time is more likely to be associated with 
the mental state of depraved indifference to 
human life than brutality that is short in duration 
and is not repeated. This is because the actor 
had the opportunity to regret his actions and 
display caring, but failed to take the opportunity. 
In the present case, defendant argues that his 
course of conduct against the child was not 
prolonged. But defendant's argument focuses 
exclusively on the duration of his physical assault 
on the child, which may have been brief. 
However, this argument ignores the evidence 
that, by his later inaction “ his failure, over some 
two hours, to seek medical attention for the child “ 
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defendant turned a brutal assault into a brutal and 
prolonged course of conduct against a vulnerable 
victim.  People v Barboni, 102, CtApp, 6-11-13 

 

Illegal Arrest Did Not Taint Identification 
Procedure—Attenuation Doctrine Applied 

Over a dissent, the Court of Appeals, in a full-fledged 
opinion by Judge Pigott, determined that the defendant’s 
identification in a line-up, after an admittedly illegal arrest, 
was not tainted by the arrest under the doctrine of 
“attenuation.”  The operative legal principles were 
described as follows: 

The sergeant's initial arrest of defendant was 
without probable cause and therefore illegal. But 
evidence discovered subsequent to an illegal 
arrest is not indiscriminately subject to the 
exclusionary rule…. Instead, the People "must 
have 'somehow exploited or benefitted from [the] 
illegal conduct' such that 'there is a connection 
between the violation of a constitutional right and 
the derivative evidence' obtained by the police"….  

Defendant claims that the lineup identification 
must be suppressed because it was the product 
of an illegal arrest. In order to counter that 
challenge, the People were required to 
demonstrate that the identification was "acquired 
by means sufficiently distinguishable from the 
arrest to be purged of the illegality" …, i.e., that 
the taint of the illegal arrest was "attenuated" …. 
In order to determine whether attenuation exists, 
the court must "consider the temporal proximity of 
the arrest and [the evidence at issue], the 
presence of intervening circumstances and, 
particularly, the purpose and flagrancy of the 
official misconduct"…. *  *  * 

By the time the sergeant effected the illegal 
arrest, the detective already had in his 
possession sufficient evidence to establish 
probable cause for defendant's arrest. People v 
Jones, No 125, CtApp 6-25-13 

 

Defendant May Not Be Cross-Examined About 
Criminal Conviction on Direct Appeal 

In reversing defendant’s assault conviction, the Court of 
Appeals, in a full-fledged opinion by Judge Lippman, 
determined a defendant with a conviction pending appeal 
may not be cross-examined about the underlying facts of 
that conviction until direct appeal has been exhausted.  
Judge Lippman wrote: 

At trial, the defense was justification and 

defendant planned to testify, but the People 
received permission, after a Sandoval hearing, to 
cross-examine him about his recent rape 
conviction, still pending on direct appeal, as well 
as the underlying facts, and the sentence he 
received. After the People rested, defense 
counsel asked the court to reconsider the 
Sandoval ruling, objecting that an appeal of the 
rape conviction was pending and, therefore, 
cross-examination about the conviction and its 
underlying facts would violate defendant's 
constitutional privilege against self-incrimination, 
but the court adhered to its ruling. Defendant did 
not testify and was convicted of third-degree 
assault. Subsequently, his conviction for rape was 
reversed for ineffective assistance of counsel, his 
prior attorney having failed to impeach the 
complainant with exculpatory hospital records…. 
Defendant was retried and acquitted.  * * * 

…[I]n ruling that the prosecution could cross-
examine defendant about the underlying facts of 
his rape conviction, presumably the court was not 
implying that defendant could not assert his Fifth 
Amendment privilege in response to those 
questions. However, "taking the Fifth," is highly 
prejudicial as to both the instant case and the 
conviction pending appeal. To a jury, it appears 
as though defendant is admitting the truth of the 
leading questions posed by the prosecutor; "[i]t 
exerts an undeniable chilling effect upon a real 
'choice' whether to testify in one's own behalf" …. 
More problematic, defendant must invoke the 
Fifth Amendment as to both exculpatory and 
inculpatory questions to protect himself; otherwise 
he might waive the privilege… .  People v 
Cantave, No 129, CtApp 6-25-13 

 

The Court of Appeals determined there was support in 
the record for the trial court’s finding that defendant did 
not have standing to contest the search of a room in his 
grandmother’s house where a weapon was found: 

The judge credited the grandmother's testimony 
that the bedroom where the gun was found was 
an extra or guest bedroom; and that defendant 
had a separate room and did not stay in the guest 
bedroom. Given these facts, Supreme Court held 
that defendant failed to meet his burden of 
establishing a reasonable expectation of privacy 
in "a room that wasn't his, that was used by 
several other people."  People v Leach, No 130, 
CtApp 6-25-13 
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CRIMINAL LAW/ 
CONSTITUTIONAL LAW 

 
 

Conviction for Selling T-Shirts without a 
Vendor’s License Upheld—Constitutional 

Expression vs. Commercial Enterprise 
 
 
The defendant was convicted of “unlicensed general 
vending” for selling t-shirts in New York City without a 
vendor’s license. In his defense the defendant argued that 
the vending of t-shirts with artistic images on them was 
constitutionally protected expression. The Court of 
Appeals affirmed the conviction and the determination 
below that the purpose of the sale was primarily utilitarian 
as opposed to expressive.  Judge Smith dissented 
because the t-shirts had been destroyed and the Court 
could not determine their expressive nature.  In describing 
the appropriate analysis as explained in a Second Circuit 
case, the Court of Appeals wrote: 
 

…[T]he Second Circuit found that the relevant 
inquiry is whether the vendor is “genuinely and 
primarily engaged in artistic self-expression or 
whether the sale of such goods is instead a 
chiefly commercial exercise” … . The Court 
recognized that certain items, including apparel, 
could simultaneously contain potentially 
expressive and non-expressive components and, 
in that situation, a reviewing court must determine 
which purpose -- expression or utility -- is 
dominant… .  People v Lam, 95, CtApp, 6-11-13 
 
 
 

CIVIL PROCEDURE 
 

Prepayment Service Agreement Does Not 
Constitute a Debt that is Subject to a Restraining 

Notice Pursuant to CPLR 5222 (b) 

 

The Court of Appeals determined that “an at-will, 
prepayment service agreement, which lacks any 
obligation to continue services or a commitment to 
engage in future dealings, [does not] constitute[] a 
property interest or debt subject to a CPLR 5222 (b) 
restraining notice.”  

The Appellate Division here affirmed the 
Supreme Court's findings of fact, which are 
supported by the record (see Karger, Powers of 
the New York Court of Appeals Â§ 13:10, at 489 
[3d ed. rev.][facts affirmed by the Appellate 
Division with evidentiary support are "conclusive 
and binding on the Court"]). The affirmed findings 

established that [defendant] prepaid for its 
service, and as such, there was no debt past due 
or yet to become due under the definition of 
CPLR 5201 (a). The only remaining issue is 
whether [defendant’s] oral agreement with 
GNAPs [a telephone switch service agreement 
which defendant decided weekly whether to 
continue] is an attachable property interest 
subject to restraint.  …[B]ecause [defendant] 
prepaid for services to be provided by GNAPs on 
a week-to-week basis, without any commitment or 
promise for additional services, or any assurance 
of a continued purchase of services, [defendant] 
neither owed any debt to, nor possessed any 
property of, GNAPs that could be subject to a 
restraint notice. Similarly, because [defendant’s] 
payments to GNAPs constitute neither a debt nor 
a present or future property interest, CPLR 5201 
(a) and (b) are not applicable.  Verizon…v 
Transcom…, No 70, CtApp, 5-2-13 

 

 

A Default Judgment Not Supported by “Proof of 
the Facts Constituting the Claim” as Required by 

CPLR 3215 (f) Is Not a Nullity 
 

In a full-fledged opinion by Judge Smith, the Court of 
Appeals determined that the failure to file “proof of the 
facts constituting the claim” (as required by CPLR 3215(f)) 
in an application for a default judgment is not a 
jurisdictional defect that renders a default judgment a 
nullity.  The Court wrote: 

…[T]he word "jurisdiction" is often loosely used. 
But in applying the principle "that a judgment 
rendered without subject matter jurisdiction is void, 
and that the defect may be raised at any time and 
may not be waived" …, it is necessary to 
understand the word in its strict, narrow sense. So 
understood, it refers to objections that are 
"fundamental to the power of adjudication of a 
court" …. "Lack of jurisdiction" should not be used 
to mean merely "that elements of a cause of 
action are absent" …, but that the matter before 
the court was not the kind of matter on which the 
court had power to rule. 

The defect in the default judgment before us is not 
jurisdictional in this sense. A failure to submit the 
proof required by CPLR 3215(f) should lead a 
court to deny an application for a default 
judgment, but a court that does not comply with 
this rule has merely committed an error -- it has 
not usurped a power it does not have. The error 
can be corrected by the means provided by law -- 
i.e., by an application for relief from the judgment 
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pursuant to CPLR 5015. It does not justify treating 
the judgment as a nullity.  Manhattan 
Telecommunications Corporation v H & A 
Locksmith, Inc…, No 118,CtApp, 5-30-13 

 

CIVIL PROCEDURE/ 
INSURANCE LAW 

 
Bear Stearns Complaint Stated a Cause of Action 

for Indemnification and Should Not Have Been 
Dismissed 

In a full-fledged opinion by Judge Rivera, the Court of 
Appeals reversed the Appellate Division and allowed a 
suit by Bear Stearns against its insurers (which had 
denied coverage) to go forward.  In response to a Security 
and Exchange Commission (SEC) investigation into late 
trading and market timing activities, Bear Stearns agreed 
to pay a 160-million-dollar disgorgement fee.  Bear 
Stearns then sought indemnification from the defendant 
insurance companies.  The complaint, which had been 
dismissed, alleged that 140 of the 160 million constituted 
profits that flowed to Bear Stearns’ customers, not funds 
improperly acquired by Bear Stearns. The Court of 
Appeals determined that it could not be discerned from 
the SEC order alone whether or not the funds were 
deemed improperly acquired by Bear Stearns.  Therefore 
the complaint stated a cause of action: 

In the context of these dismissal motions, we 
must assume Bear Stearns' allegations to be true 
unless conclusively refuted by the relevant 
documentary evidence, in this case, the SEC 
order. Contrary to the Insurers' position, the SEC 
order does not establish that the $160 million 
disgorgement payment was predicated on 
moneys that Bear Stearns itself improperly earned 
as a result of its securities violations. Rather, the 
SEC order recites that Bear Stearns' misconduct 
enabled its "customers to generate hundreds of 
millions of dollars in profits." Hence, at this CPLR 
3211 stage, the documentary evidence does not 
decisively repudiate Bear Stearns' allegation that 
the SEC disgorgement payment amount was 
calculated in large measure on the profits of 
others.  JP Morgan Securities, Inc v Vigilant 
Insurance Company, No 113, CtApp 6-11-13 

 

 

 

 
 

INSURANCE LAW 
 

Daily Incidents of Molestation, Spanning Years, 
Constituted “Separate Occurrences” Triggering 

a Deductible for Each Policy-Period 

The main issue in this case was whether nearly daily 
incidents of sexual molestation of a minor by a priest in 
the Roman Catholic Diocese of Brooklyn, spanning six 
years, should be considered a single “occurrence” or 
separate “occurrences” within the meaning of the relevant 
insurance policies.  If considered separate occurrences, 
then the deductible for each policy-period in which each 
occurrence was deemed to have taken place would apply. 
If considered a single occurrence, then only one 
deductible would apply for all the policy-periods.  The 
Court of Appeals, in an opinion by Judge Rivera, 
determined the on-going sexual molestation should be 
considered separate occurrences for each policy-period, 
triggering multiple deductibles.  The Court of Appeals also 
found that the raising of the “separate occurrences” 
argument by the insurance company was not a disclaimer 
and therefore was not subject to the timeliness 
requirement for disclaimers in the Insurance Law. There 
was a concurring opinion by Judge Smith and a 
“concurring in part and dissenting in part” opinion by 
Judge Graffeo. Roman Catholic Diocese of Brooklyn v 
National Union Fire Insurance Company …, No 69, 
CtApp 5-7-13 

Breach of Duty to Defend Precludes Reliance on 
Policy Exclusions 

In a full-fledged opinion by Judge Smith, the Court of 
Appeals held that “when a liability insurer has breached 
its duty to defend its insured, the insurer may not later rely 
on policy exclusions to escape its duty to indemnify the 
insured for a judgment against him.”  The Court wrote: 

…”[A]n insurance company that has disclaimed 
its duty to defend "may litigate only the validity of 
its disclaimer." If the disclaimer is found bad, the 
insurance company must indemnify its insured for 
the resulting judgment, even if policy exclusions 
would otherwise have negated the duty to 
indemnify. This rule will give insurers an incentive 
to defend the cases they are bound by law to 
defend, and thus to give insureds the full benefit 
of their bargain. It would be unfair to insureds, 
and would promote unnecessary and wasteful 
litigation, if an insurer, having wrongfully 
abandoned its insured's defense, could then 
require the insured to litigate the effect of policy 
exclusions on the duty to indemnify.  K2 
Investment Group, LLC v American Guarantee 
& Liability Insurance Company, No 106, 
CtApp, 6-11-13 
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INMATES 
 

Department of Corrections Has Right to Force-
Feed Inmate on Hunger Strike 

 
The Court of Appeals determined that the state has the 
right to force-feed an inmate (Dorsey) who is on a hunger 
strike, once the inmate’s life is in jeopardy.  The opinion 
by Judge Graffeo is lengthy and deals with preservation 
requirements, the mootness doctrine, as well as the 
constitutional rights implicated in the refusal of medical 
care.  Judge Lippman dissented, addressing primarily his 
view that the issues discussed on appeal had not been 
preserved and the “exception to mootness” doctrine had 
been misapplied.  Judge Graffeo wrote: 

It is therefore evident that DOCCS' decision to 
intervene when Dorsey's hunger strike 
progressed to the point that his life was in 
jeopardy was reasonably related to legitimate 
penological objectives. Taking action to interrupt 
an inmate hunger strike not only serves to 
preserve life and prevent a suicide but also to 
maintain institutional order and security. There 
was no way that DOCCS could effectuate these 
interests other than to seek a judicial order 
permitting feeding by nasogastric tube -- less 
intrusive means had been attempted without 
success. Dorsey had been moved to the infirmary 
and medical staff within the facility had repeatedly 
counseled him in an attempt to get him to 
voluntarily abandon the hunger strike (as he had 
done before) to no avail. Matter of Bezio v 
Dorsey, No 65, CtApp, 5-2-13 

 

 

ANIMAL LAW 
 

Normal Behavior of Horse (Jerking Head Back) 
Not Actionable 

The Court of Appeals affirmed the appellate division’s 
ruling that the plaintiff could not recover for injury to her 
hand resulting from a horse’s jerking its head back when 
plaintiff was holding the halter.  The Court of Appeals 
wrote: 

Under the rule of Bard v Jahnke, (6 NY3d 592, 
596-597 [2006]), plaintiff cannot recover in the 
absence of a showing that defendant had 
knowledge of the animal’s “vicious propensity” or 
“propensity to do any act that might endanger the 
safety of the persons and property of others” …. 

No such showing was made here. A tendency to 
shy away when a person reaches for a horse’s 
throat or face is, as the record shows, a trait 
typical of horses. The Appellate Division correctly 
held that a vicious propensity cannot consist of 
“behavior that is normal or typical for the 
particular type of animal in question” … .  
Bloomer v Shauger, No 79, CtApp, 5-2-13 

 

Normal Negligence Theories Apply to Injury 
Resulting from Animal Wandering Off (Cow 

Struck By Car) 

The Court of Appeals determined that the line of strict 
liability “knowledge-of-an-animal’s-vicious-propensities” 
cases did not apply to this case, where a cow was 
negligently allowed to wander off, causing injury to the 
plaintiff who struck the cow with her car.  In a case like 
this, normal negligence theories apply: 

[Here the claim] … is that a farm animal was 
permitted to wander off the property where it was 
kept through the negligence of the owner of the 
property and the owner of the animal. To apply 
the rule of Bard -- that "when harm is caused by a 
domestic animal, its owner's liability is determined 
solely" by the vicious propensity rule (6 NY3d at 
599) -- in a case like this would be to immunize 
defendants who take little or no care to keep their 
livestock out of the roadway or off of other 
people's property.  We therefore hold that a 
landowner or the owner of an animal may be 
liable under ordinary tort-law principles when a 
farm animal -- i.e., a domestic animal as that term 
is defined in Agriculture and Markets Law Â§ 108 
(7) -- is negligently allowed to stray from the 
property on which the animal is kept. We do not 
consider whether the same rule applies to dogs, 
cats or other household pets; that question must 
await a different case.  Hastings v Sauve, et al, 
No 78, CtApp, 5-2-13 

 
 

CONTRACT 
 

Provision Which Violates General Business Law 
395-a (Re: Maintenance Agreements) Did Not 

Render Contract Null and Void 
 
 
In a full-fledged opinion by Judge Read (with a dissent by 
Judge Smith) the Court of Appeals determined that a 
contract provision which violated General Business Law 
395-a (2) did not render the contract null and void and a 
private right of action pursuant to General Business Law 
section 349 did not lie for the violation.  Section 395-a 
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provides that a maintenance agreement covering parts 
and/or service can not be terminated by the party offering 
the agreement during the term of the agreement.  The 
maintenance agreement at issue included a “store 
closure” provision which allowed the defendant to 
terminate the maintenance agreement in the event of 
closure of the store issuing the agreement.  The Court 
assumed that the “store closure” provision violated the 
General Business Law but held the violation did not 
render the contract null and void.  The Court further 
determined the violation did not constitute a deceptive 
practice within the meaning of General Business Law 349.  
Schlessinger…v Valspar Corporation, No 66, CtApp, 
5-30-13 
 
 
 
Defective Acknowledgment Rendered Prenuptial 

Agreement Invalid 
 
In a full-fledged opinion by Judge Graffeo, the Court of 
Appeals determined that a defective acknowledgment on 
a prenuptial agreement was the type of defect that could 
be cured but that the notary’s affidavit was not sufficient to 
cure the defect.  Therefore, the prenuptial agreement was 
invalid.  The opinion includes an extensive discussion of 
the statutory requirements for acknowledgments and the 
limited circumstances in which defects can be cured.  
With regard to the specific defect at issue, the Court of 
Appeals wrote: 

In the certificate of acknowledgment relating to 
the husband's signature, the "to me known and 
known to me" phrase was inexplicably omitted, 
leaving only the following statement: "On the 8 
[sic] day of July, 1997, before me came Gary 
Galetta described in and who executed the 
foregoing instrument and duly acknowledged to 
me that he executed the same." Absent the 
omitted language, the certificate does not indicate 
either that the notary public knew the husband or 
had ascertained through some form of proof that 
he was the person described in the prenuptial 
agreement. New York courts have long held that 
an acknowledgment that fails to include a 
certification to this effect is defective. Thus, we 
agree with the Appellate Division, which 
unanimously concluded that the certificate of 
acknowledgment did not conform with statutory 
requirements.  Galetta v Galetta, No 94, CtApp, 
5-30-13 

 

 

 

 

EMINENT DOMAIN/ 
REGULATORY TAKING 

 
Closure of Railroad Crossing Did Not Constitute 

a Taking of Claimant’s Lane 

The Court of Appeals determined the closure of a railroad 
crossing did not constitute a regulatory taking of 
claimant’s land.  Claimant used the crossing to move 
equipment from one part of his land to another: 

The basis for the claim is that the State Department 
of Transportation required the closure of a railroad 
crossing that claimant had used to move equipment 
from one part of its land to another. The record 
shows that the Department ordered the closure after 
it determined that the crossing presented a safety 
hazard. It found that fast moving trains passed by 
frequently; that a curve in the tracks limited the 
distance at which a train could be seen from the 
crossing; that heavy, slow-moving farm equipment 
was being transported over the tracks; and that 
there was a substantial grade at the approaches to 
the crossing, which made it necessary for crossing 
vehicles to reduce their speed. In an article 78 
proceeding brought by claimant, the Department's 
determination was upheld as being supported by 
substantial evidence…. 

On this record, the conclusion is inescapable that 
the closure of the crossing was a proper exercise of 
the State's police power. Moreover, claimant has 
failed to show the extent to which the Department's 
action diminished the value of its land, and has not 
argued that its easement to cross the railroad tracks 
should be treated for these purposes as an item of 
property separate from the land itself. Claimant's 
claim of a regulatory taking is without merit.  Island 
Park, LLC v State of New York, No 132, CtApp 6-
26-13 

 

LABOR LAW 
 

Long-Standing Provision Left Out of Collective 
Bargaining Agreement Continued In Spite of 

Omission 

The Court of Appeals, in a full-fledged opinion by Judge 
Read, affirmed the determination of the Public 
Employment Relations Board (PERM or the Board) with 
respect to the School District’s discontinuing a Medicare 
premium reimbursement to its employees.  The 
reimbursement was a long-standing practice, but the 
relevant provision was left out of the most recent 
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collective bargaining agreement: 

PERB found that the School District had actual or 
constructive knowledge of the practice, given the 
level of expenditure of revenue to multiple retirees 
(about $500,000 between 1988 and 2003), with 
such payments being documented in the District's 
records and subject to review during the 
preparation of annual budgets. The Board added 
that, even without these circumstances, "the 
extended period of the practice alone . . . would 
have constituted circumstantial evidence sufficient 
to establish a prima facie proof of the employer's 
knowledge." * * *  

”… The evidence presented at the hearing 
demonstrates that both the [Union] and 
[bargaining] unit employees had sufficient 
knowledge of the District's practice at the time of 
the announced discontinuation of that practice to 
demonstrate a reasonable expectation that the 
practice would continue." Matter of Chenango 
School District v NYS Public Employment 
Relations Board…, No 104, CtApp, 6-6-13 

 
Starbuck’s Tip-Splitting Policy Analyzed 

 
The Second Circuit asked the Court of Appeals to answer 
certified questions about how the Labor Law relates to a 
tip-splitting policy used by Starbucks.  Over two dissents, 
the Court of Appeals determined, under the Labor Law, 
limited supervisory duties did not mandate exclusion from 
the tip pool: 

Starbucks maintains a written policy governing 
the collection, storage and distribution of 
customer tips. Pursuant to this policy, each 
Starbucks store places a plexiglass container at 
the counter where patrons may deposit tips. Once 
these tip canisters become full, Starbucks 
requires that they be emptied into a bag and the 
money is stored in a safe. At the end of each 
week, the tips are tallied and distributed in cash to 
two categories of employees -- baristas and shift 
supervisors -- in proportion to the number of hours 
each employee worked. Starbucks does not 
permit its assistant store managers or store 
managers to share in the weekly distribution of 
tips. The company's decision to include shift 
supervisors in these tip pools was the impetus for 
the first lawsuit before us, while its exclusion of 
assistant store managers underlies the claims in 
the second action. * * * 

…[A]n employee whose personal service to 
patrons is a principal or regular part of his or her 
duties may participate in an employer-mandated 
tip allocation arrangement under Labor Law § 
196-d, even if that employee possesses limited 

supervisory responsibilities. But an employee 
granted meaningful authority or control over 
subordinates can no longer be considered similar 
to waiters and busboys within the meaning of 
section 196-d and, consequently, is not eligible to 
participate in a tip pool. * * *  

…Starbucks' decision to exclude assistant store 
managers from the tip pool is not contrary to 
Labor Law § 196-d.  Barenboim, et al v 
Starbucks Corporation, No 122, CtApp 6-26-13 

 

 

TAX LAW 
 
 

Retroactive Tax Credit Restrictions Violated Due 
Process 

 
 
The Court of Appeals, in a full-fledged opinion by Chief 
Judge Lippman, determined that the retroactive changes 
in the Empire Zones Program (restricting the availability of 
tax credits) did not, as the appellate divisions held, violate 
the Takings Clause, but did violate the Due Process 
Clause:  The Court wrote: 
 

The purported taking here is plaintiffs' obligation 
to pay tax to the State in the absence of a valid 
tax credit. However, "[t]he mere imposition of an 
obligation to pay money . . . does not give rise to 
a claim under the Takings Clause of the Fifth 
Amendment" …. Federal courts have held that 
"[f]or retroactive taxation to be a taking, it must be 
'so arbitrary as to constrain to the conclusion that 
it was not the exertion of taxation'"…. The 
retroactive tax liability imposed in the present 
case cannot be characterized as so flagrant as to 
constitute the confiscation of property under the 
Takings Clause. Plaintiffs had no guarantee that 
they would ever recoup their business 
investments through the receipt of tax credits, and 
the New York Constitution provides that tax 
exemptions are freely repealable (NY Const, art 
XVI, Â§ 1).  *  *  * 

We now turn to that other question: whether 
plaintiffs' due process rights were infringed by the 
statute utilizing the three factors articulated in 
Replan. In terms of "the taxpayer's forewarning of 
a change in the legislation and the 
reasonableness of his reliance on the old law" 
(Replan, 70 NY2d at 456), the plaintiffs had no 
warning and no opportunity at anytime in 2008 to 
alter their behavior in anticipation of the impact of 
the 2009 Amendments. * * *The second factor, 
the length of the period of retroactivity, also 
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benefits plaintiffs. * * * Regardless of whether the 
period of retroactivity is deemed to span 16 or 32 
months, the length of retroactivity should be 
considered excessive and weighs against the 
State. * * *   On the third factor, dispositive in this 
case, the State fails to set forth a valid public 
purpose for the retroactive application of the 2009 
Amendments. The legislature did not have an 
important public purpose to make the law 
retroactive.  James Square Associates LP et al 
v Mullen …, Nos 87, 88, 89, 90, 91, CtApp, 6-6-
1 

 

JUDICIARY LAW 
 

Substitute Judge Can Rule on Motion Argued 
Before Another Judge 

The full-fledged opinion by Judge Read was succinctly 
summarized by the Court of Appeals as follows: 

We hold that Judiciary Law § 21 does not bar a 
substitute judge from deciding a question of law 
presented in a motion argued orally before 
another judge so long as a transcript or recording 
of the prior argument is available for review, and 
"the substitute indicates on the record the 
requisite familiarity with the proceedings and no 
undue prejudice occurs to the defendant or the 
People" …. Put another way, section 21 does not 
mandate a mistrial or that the pending motion be 
re-argued orally in front of the substitute judge. 
People v Hampton, No 92, CtApp, 6-6-13 

 

 

CONSTITUTIONAL LAW 
 

Different Monetary Standards in Wicks Law (Re: 
Bids for Construction Contracts) for Different 
Regions of State Did Not Violate Home Rule 

Section of State Constitution 

The Court of Appeals, in a full-fledged opinion by Judge 
Read, determined that the Wicks Law, as amended, did 
not violate the Home Rule section of the State 
Constitution.  The Wicks Law “requires public entities 
seeking bids on construction contracts to obtain ‘separate 
specification’ for three ‘subdivisions of the work to be 
performed’---generally, plumbing, electrical and HVAC…”.  
Until 2008 the Wicks Law applied to all contracts which 
exceeded $50,000.  The 2008 amendment raised the 
contract-amounts and imposed different thresholds for 

New York City, Nassau, Suffolk and Westchester 
Counties, and the 54 remaining counties.  The Home Rule 
section provides: "(b) Subject to the bill of rights of local 
governments and other applicable provisions of this 
constitution, the legislature:  . . .  (2) Shall have the power 
to act in relation to the property, affairs or government of 
any local government only by general law, or by special 
law… .”  There was no attempt to comply with the “special 
law” requirements.  The Court of Appeals determined that 
the proper test for determining whether the Home Rule 
section has been complied with is whether the statute 
relates primarily to a “matter of State concern:” 

"The test is . . . that if the subject be in a 
substantial degree a matter of State concern, the 
Legislature may act, though intermingled with it 
are concerns of the locality… .” * * * This principle 
controls this case. It can hardly be disputed, and 
plaintiffs here do not dispute, that the manner of 
bidding on public construction contracts is a 
matter of substantial State concern. The 
existence of the Wicks Law itself for the last 
century, and of much other legislation governing 
public contracting (e.g., General Municipal Law 
Â§ 100-a, [requiring competitive bidding]) attests 
to this. The very amendments of which plaintiffs 
complain, though they do not treat all counties 
alike, unquestionably affect the State as a whole.  
Empire State Chapter of Associated Builders 
and Contractors, Inc…v Smith…, No 101, 
CtApp, 6-6-13 

 

HAIL Act Regulating Taxi Cabs and Livery 
Vehicles in New York City Does Not Violate 

Home Rule Section of State Constitution 
 

The Court of Appeals, in a full-fledged opinion by Judge 
Piggot, held that the so-called HAIL Act, which regulates 
taxi cabs and livery vehicles in New York City, was not an 
unconstitutional special law in violation of the Home Rule 
Clause of the New York State Constitution because the 
statute benefits all New Yorkers, not just New York City 
residents: 

At issue on this appeal is the constitutionality of 
chapter 602 of the Laws of 2011, as amended by 
chapter 9 of the Laws of 2012 ("HAIL Act"), which 
regulates medallion taxicabs (or "yellow cabs") and 
livery vehicles, vital parts of New York City's 
transportation system. The Act's stated aim is to 
address certain mobility deficiencies in the City of 
New York, namely: the lack of accessible vehicles 
for residents and non-residents with disabilities; the 
dearth of available yellow cabs in the four boroughs 
outside Manhattan ("outer boroughs"), where 
residents and non-residents must instead rely on 
livery vehicles; and the sparse availability of yellow 
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cab service outside Manhattan's central business 
district. * * * 

We conclude that the HAIL Act addresses a matter 
of substantial State concern. This is not a purely 
local issue. Millions of people from within and 
without the State visit the City annually. Some of 
these visitors are disabled, and will undoubtably 
benefit from the increase in accessible vehicles in 
the Manhattan central business district and in the 
outer boroughs. The Act is for the benefit of all New 
Yorkers, and not merely those residing within the 
City. Efficient transportation services in the State's 
largest City and international center of commerce is 
important to the entire State. The Act plainly 
furthers all of these significant goals. Greater New 
York Taxi Association v State of New York…, 
Nos 98, 99, 100, CtApp, 6-6-13 

 

TAX LAW/REAL PROPERTY 
 

Petitioner Did Not Demonstrate Diminution in 
Value Related to Presence of Lead Paint Re: Tax 

Assessments 

In affirming the tax assessment of residential properties in 
Syracuse, the Court of Appeals, in a full-fledged opinion 
by Judge Rivera, determined that the petitioner did not 
make a sufficient showing of the diminution of property 
values by the presence of lead paint: 

In this Real Property Tax Law article 7 
proceeding challenging the tax assessments of 
certain residential properties located in Syracuse, 
New York, petitioner contends that the trial court 
erred by failing to consider the impact of 
contamination -- specifically, lead paint -- upon 
the market value of the properties. We hold that 
petitioner failed to rebut the presumption of 
validity that attaches to the tax assessments of 
the properties by the City of Syracuse. That is, 
petitioner failed to proffer substantial evidence 
demonstrating a diminution in market value to his 
properties caused by the mere presence of lead 
paint. * * * 

Where the trial court declined to credit petitioner's 
appraisal reports, and the record does not 
demonstrate a diminution in market value caused 
by environmental contamination or hazards, 
petitioner failed to meet his burden and there is 
no basis to disturb the presumption of validity in 
the City's favor. Matter of Roth v City of 
Syracuse, No 110, CtApp, 6-11-13 

 
 

LIEN LAW 
 

Loan Agreement Constituted a “Building Loan 
Contract” within Meaning of Lien Law/Only 

“Construction Funds” Subject to Subordination 
Penalty 

In a full-fledged opinion by Judge Read, with a 
concurrence/dissent by Judge Graffeo, the Court of 
Appeals hashed out the priority of liens, including 
mechanic’s liens, to be satisfied after the foreclosure on a 
10 million dollar construction project in Syracuse.  The 
Court determined that a loan agreement constituted a 
“building loan contract” within the meaning of Lien Law 
section 22, and that only the “construction funds,” as 
opposed to the total mortgage, were subject to the 
statutory subordination penalty.  Altshuler Shaham 
Provident Funds, Ltd v GML Tower, LLC, No 115, 
CtApp, 6-11-13 

 
 
 
 
 
 
 

 

FRAUD 
 

Attorney General’s Civil Suit Against Former 
Officers of AIG Survived Summary Judgment 

 
 
In a full-fledged opinion by Judge Smith, the Court of 
Appeals determined the Attorney General’s civil suit, 
seeking equitable relief (based upon allegations of fraud) 
against two former officers of AIG, survived summary 
judgment.  The Court explained the nature of the suit as 
follows: 
 

The Attorney General began this civil suit against 
AIG, Maurice Greenberg and Howard Smith in 
2005. Until shortly before the suit was brought, 
Greenberg was the Chief Executive Officer, and 
Smith the Chief Financial Officer, of AIG. AIG has 
settled the case; Greenberg and Smith remain as 
defendants. 

The Attorney General alleges that Greenberg and 
Smith violated section 63(12) of the Executive 
Law and Article 23-A of the General Business 
Law (the Martin Act), and committed common law 
fraud. The statutes on which the Attorney 
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General relies are broadly worded anti-fraud 
provisions, prohibiting among other things 
"repeated fraudulent or illegal acts" (Executive 
Law Â§ 63[12]), "persistent fraud or illegality" 
(id.), and "fraud, deception, concealment, 
suppression [or] false pretense" (General 
Business Law § 352-c [1] [a]). It is not disputed 
that the Attorney General is empowered to sue for 
violation of these statutes. 

The gist of the Attorney General's claim, to the 
extent that it is now before us, is that Greenberg 
and Smith participated in causing AIG to enter 
into a sham transaction with General Reinsurance 
Corporation (GenRe) in which AIG purported to 
reinsure GenRe on certain insurance contracts. 
The Attorney General asserts that the transaction 
transferred no real risk from GenRe to AIG, and 
therefore should not have been treated as an 
insurance transaction on AIG's books; and that 
the transaction's sole purpose was to increase 
the insurance reserves shown on AIG's financial 
statements, thereby creating the impression of a 
healthy insurance business and bolstering AIG's 
stock price.  People v Greenberg, et al, No 63, 
CtApp, 6-25-13 
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NEW YORK SUPREME COURT, APPELLATE DIVISION, 
THIRD DEPARTMENT UPHOLDS TOWN ORDINANCE 

BANNING FRACKING 
BY: GREGG FREEMAN 

In August 2011, the Town of Dryden, New York, amended its zoning ordinance to ban all activities 
related to the exploration and the production or storage of natural gas and petroleum.1 The ordinance 
was specifically designed to prevent hydrofracking, which involves pumping a combination of fresh 
water and chemical additives into underground shale formations in order to release natural gas. The 
practice has been linked to a host of environmental problems, including groundwater contamination, 
air pollution, and excess water usage. 
 
Anschutz Exploration Corporation, a driller and developer of oil and natural gas which owned 
leases in Dryden, promptly commenced a proceeding pursuant to CPLR article 78; arguing that the 
ordinance was invalid on the ground that it was expressly and impliedly preempted by the Oil, Gas 
and Solution Mining Law (OGSML).2 The OGSML regulates the development, production, and 
utilization of oil and gas resources in New York (DEC website).3 During the proceeding, Anschutz 
assigned its oil and gas leases in Dryden to Norse Energy Corporation USA, who was then 
substituted into court.5 
 
 Meanwhile, an association of Dryden residents and landowners formed the Dryden Resources 
Awareness Coalition (DRAC), which attempted to intervene and defend the zoning ordinance. 
However, the Supreme Court denied DRAC’s motion to intervene and granted summary judgment 
to the Town of Dryden, concluding that the zoning ordinance amendment was not preempted by the 
OGSML. Norse Energy Corporation USA and DRAC appealed.5  
 
On May 2, 2013, the Supreme Court, Appellate Division, Third Department held that (1) DRAC 
could not intervene in the suit; and (2) Dryden’s amendment to the zoning ordinance was not 
expressly or impliedly preempted by the OGSML.  
 
On the issue of intervention, the Court stated that DRAC failed to demonstrate a significant interest 
in the practice of oil and gas development that was different from other residents of the Town and 
therefore only the Town, not an association of town members and landowners, could become a party 
in the case.6  
 
In order to determine whether the OGSML expressly preempted the Town’s zoning ordinance, the 
Court analyzed the plain language of the OGSML and the statute’s legislative history. According to 
the Court, “…the plain language of [the supersession clause of the OGSML] prohibits 
municipalities from enacting laws or ordinances “relating to the regulation of the oil, gas and 
solution mining industries”.” After defining the term “regulation” as an “authoritative rule dealing 
with details or procedure,” the Court went onto explain that the Town’s zoning ordinance “…does 
not seek to regulate the details or procedure of the oil, gas and solution mining industries. Rather, it 
establishes permissible and prohibited uses of land within the Town for the purpose of regulating 
land generally.”7 After analyzing the amendments to the OGSML, the Court concluded that “…it is 
evident that the Legislature’s intention was to insure uniform statewide standards and procedures 
with respect to the technical operational activities of the oil, gas and mining industries in an effort to 
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1 Norse Energy Corporation USA v. Town of Dryden (2013). See id. at 716.  
2 See id. at 716 
3 New York State Department of Environmental Conservation. Oil, Gas and Solution Mining Law Declaration of Policy   
– ECL Article 23. Available at http://www.dec.ny.gov/energy/26498.html 
4 See id. at 716 
5 See id. at 717 
6 See id. at 718 
7 See id. at 719 
8 See id. at 721 
9 See id. at 723 
 

increase efficiency while minimizing waste, and that the supersession provision was enacted to 
eliminate inconsistent local regulation that impeded that goal. We find nothing…indicating an 
intention to usurp the authority traditionally delegated to municipalities to establish permissible 
and prohibited uses of land within their jurisdiction.”8  
 
On a similar note, the Court held that the ordinance was not impliedly preempted by the OGSML 
because it did not conflict with the Legislature’s intent. Norse Energy Corporation USA argued 
that the OGSML directs where drilling is to occur in order to maximize resource recovery and 
minimize waste; and that this directive cannot be carried out with limiting ordinances. The Court 
responded by stating that “…the well-spacing provisions of the OGSML concern technical, 
operational aspects of drilling and are separate and distinct from a municipality’s zoning 
authority, such that the two do not conflict, but rather, may harmoniously coexist.”9  
 
This decision is significant in that it establishes a course of action that can be replicated by any 
town in New York that wishes to prevent the practice of oil and gas development (specifically 
hydrofracking) from occurring in their jurisdiction.  
 
 

 
VISIT THE  

ROCHESTER LAW DIGEST  
WEBSITE AT  

WWW.ROCHESTERLAWDIGEST.COM 



 

 131  

SOME COURTS ARE ACTING TO PROTECT OUR EXPECTATION OF 
PRIVACY IN OUR ELECTRONIC COMMUNICATIONS AND IN OUR 

DAILY PHYSICAL MOVEMENTS 

BY: BRUCE FREEMAN 

 
Do we have a reasonable expectation of privacy in the content of our e-mails, such that the 

government can not access the content of our e-mails without a warrant issued only after a judge 

determines there is probable cause to believe the e-mails contain evidence of a specified crime? 

Similarly, do we have a reasonable expectation of privacy in the content of our text 

messages sent and received by cell phone? 

Do we have a reasonable expectation of privacy in our physical locations over time, the 

places and people we visit every day (information that is also stored in our cell phones)? 

Do we lose the reasonable expectation of privacy in the content of our e-mails and text 

messages, and our physical locations, because the service provider, a third party, has access to all 

of this information? 

These are evolving areas of the law. 

Some federal statutes and recent cases show a trend toward recognizing the privacy 

expectation in all three types of information as reasonable and protectable. 

 

Privacy Interest Recognized in Cell Phone Contents, Generally 

 

In US v DeMarco, 2013 WL 444764 (SDNY 2013), at page 10, the Court noted the 

legitimate expectation of privacy in the contents of a cell phone, a notion with which the 

government (in that case) agreed: 

A defendant may establish that he has a right protected under the Fourth Amendment by 
showing that he had a subjective expectation of privacy that society is prepared to 
recognize as reasonable and justifiable… . Here [defendant] argues that he has a 
protectable privacy interest in his cell phone because “it is much more akin to a small 
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computer than to a traditional telephone,” and as such, has the capacity to contain an 
immense amount of private, personal information … .The Government concedes that ‘[i]n 
this respect, [defendant] is absolutely correct.” … Thus, given the unique and significant 
information-storing capabilities of the modern cell phone, [defendant] did have a privacy 
interest in the cell phone that the NYPD officers found in his pocket at or about the time of 
his arrest… . 
 
 

 In US v Wurie,  2013 WL 2129119 (1st Cir 2013), as another example, the Court implicitly 

recognized a reasonable privacy interest in cell phone contents as it explained why the warrantless 

search of a cell phone in that case could not be justified: 

 

In reality, “a modern cell phone is a computer,” and “a computer is not just another purse or 
address book.” … The storage capacity of today’s cell phones is immense.  Apple’s iPhone 
5 comes with up to sixty-four gigabytes of storage … which is enough to hold about “four 
million pages of Microsoft Word documents.”… That information is, by and large, of a highly 
personal nature: photographs, videos, written and audio messages (text, email, and 
voicemail), contacts, calendar appointments, web search and browsing history, purchases, 
and financial and medical records… .  It is the kind of information one would previously have 
stored in one’s home and that would have been off-limits to officers performing a search 
incident to arrest [i.e. a warrantless searcg].  US v Wurie, supra, at pages 6-7. 
 
 

The Federal Stored Communications Act Implicitly Recognizes a Reasonable Expectation of 
Privacy in the Contents of E-Mails and Text Messages Which Are Stored by Service 

Providers, At Least If The Communications Are Less that 180 Days Old 
 
 

18 USC 2703 (a) recognizes the subscribers’ expectation of privacy in the contents of their 

electronic communications stored by service providers by requiring a search warrant before the 

government can access the providers’ “communications-content” records: 

(a) Contents of wire or electronic communications in electronic storage.—A 
governmental entity may require the disclosure by a provider of electronic communication 
service of the contents of a wire or electronic communication, that is in electronic storage in 
an electronic communications system for one hundred and eighty days or less, only 
pursuant to a warrant issued using the procedures described in the Federal Rules of 
Criminal Procedure (or, in the case of a State court, issued using State warrant procedures) 
by a court of competent jurisdiction. 
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The United State Supreme Court, in 2012, Recognized that GPS Devices Which Can Track a 
Person’s Locations Over an Extended Period of Time Cannot Be Installed Without a 

Warrant---In Other Words We Have a Reasonable Expectation of Privacy in Our Everyday 
Movements from Place to Place Over Time—Cell Phones Provide the Same “Tracking” 

Capability 
 

In US v Jones, 132 SCt 945 (2012) the Supreme Court ruled that the attachment of a 

Global-Positioning-System (GPS) tracking device to a vehicle, and the use of the device to track 

the movement of the vehicle, constituted a search within the meaning of the Fourth Amendment. 

 In a concurring opinion by Justice Alito (joined by Justices Ginsburg, Breyer and Kagan), 

the Jones Court noted the tracking capability of cell phones: 

 

Recent years have seen the emergence of many new devices that permit the monitoring of 
a person’s movements.  * * * 
 
Perhaps most significant, cell phones and other wireless devices now permit wireless 
carriers to track and record the location of users … .  For older phones, the accuracy of the 
location information depends on the density of the tower network, but new “smart phones,” 
which are equipped with a GPS device, permit more precise tracking.  US v Jones, supra, at 
page 963. 
 
 

 In Matter of an Application for An Order Authorizing the Release of Historical Cell-Site 

Information, 809 F Supp2d 113, (EDNY 2011) the Court explicitly recognized a cell phone user’s 

right to privacy with respect to the physical location information retrievable from a cell phone.   

The cell-site-location records at issue here currently enable the tracking of the vast majority 
of Americans. Thus, the collection of cell-site-location records effectively enables “mass” or 
“wholesale” electronic surveillance, and raises greater Fourth Amendment concerns than a 
single electronically surveilled car trip.  This further supports the court’s conclusion that cell-
phone users maintain a reasonable expectation of privacy in long-term cell-site-location 
records and that the Government’s obtaining these records constitutes a Fourth 
Amendment search.  Matter of an Application for An Order Authorizing the Release of 
Historical Cell-Site Information, supra, at pages 119-120. 
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Courts Are Beginning to Recognize Storage of Our Electronic Communications and 
Physical-Location Information by a Service Provider Should Not Be Deemed to Eliminate 

Our Reasonable Expectation of Privacy in the Stored Information 
 
 

Matter of an Application for An Order Authorizing the Release of Historical Cell-Site 

Information, supra, at pages 122-127, has a good discussion (citing relevant recent authority) of 

the growing recognition that cell phone users retain a reasonable expectation of privacy in the 

content of their electronic communications, even when the content has technically been “revealed’ 

to third parties (the cell phone service providers): 

The Supreme Court and lower appellate courts have recognized an exception to the third-
party-disclosure doctrine in a subset of cases in which the content of the information 
communicated would be revealed through the Government’s surveillance (“content 
exception”). … 
 
The content exception was incorporated, by dicta, into Fourth Amendment telephonic 
communications case law in [Smith v Maryland, 442 US 735, 741 (1979)].  There, the Court 
distinguished a pen register device from the listening device at issue in Katz on the grounds 
that, unlike listening devices, “pen registers do not acquire the contents of 
communications.”…  * * * 
 
Recently, courts have applied the content exception to extend Fourth Amendment 
protection to new communication technologies such as email, text messaging, and internet 
search.  For example, in US v Warshak, 631 F3d 266, 288 (6th Cir 2010), the Court of 
Appeals for the Sixth Circuit held that an email subscriber “enjoys a reasonable expectation 
of privacy in the contents of emails that are stored with, or sent or received through, a 
commercial ISP” such that “[t]he government may not compel a commercial ISP to turn over 
the contents of a subscriber’s emails without first obtaining a warrant based on probable 
cause.”  In arriving at this conclusion, the court held that “the ISP’s control over the emails 
and ability to access them under certain limited circumstances will not be enough to 
overcome an expectation of privacy.” … The opinions in Warshak, Quon v Arch Wireless 
Operating Co., Inc.., 529 F3d at 903-08, and US v Forrester, 512 F3d at 509-12 
demonstrate that courts have applied the content exception to the third-party-disclosure 
doctrine in order to preserve the reasonable expectation of privacy to users of new forms of 
communication technology that expose what society regards as highly private information.  
Matter of an Application for An Order Authorizing the Release of Historical Cell-Site 
Information, supra, at pages 122-123; 124-125. 
 
 

 In US v Forrester, 512 F3d 500 (9th Cir 2008), at page 511, the Court noted the privacy 

expectation in the content of e-mails: 

…[T]he Supreme Court has held that the government cannot engage in a warrantless 
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search of the contents of sealed mail, but can observe whatever information people put on 
the outside of mail, because that information is voluntarily transmitted to third parties… .  E-
mail, like physical mail, has an outside address “visible” to the third-party carriers that 
transmit it to its intended location, and also a package of content that the sender presumes 
will be read only by the intended recipient.  The privacy interests in these two forms of 
communication are identical. The contents may deserve Fourth Amendment protections… . 
 

 And In Quon v Arch Wireless Operating Company, Inc., 529 F3d 892 (9th Cir 2008) 

[reversed by the US Supreme Court on other grounds], the Court specifically noted a cell-phone-

user had a legitimate, protectable, privacy expectation in the content of text messages stored in a 

cell phone, even though the service provider had access to the content: 

We see no meaningful difference between the e-mails at issue in Forrester and the text 
messages at issue here.  Both are sent from user to user via a service provider that stores 
the messages on its servers.  Similarly, as in Forrester, we also see no meaningful 
distinction between test messages and letters. As with letters and e-mails, it is not 
reasonable to expect privacy in the information used to “address” a text message, such as 
the dialing of a phone number to sent a message.  However, users do have a reasonable 
expectation of privacy in the text messages vis-à-vis the service provider Cf. US v 
Finley, 477 F3d 250, 259 (5th Cir 2007) (holding that defendant had a reasonable 
expectation of privacy in the text messages on his cell phone, and that he consequently had 
standing to challenge the search).  [emphasis added]  Quon v Arch Wireless Operating 
Company, Inc., supra, at page 905. 
 

Conclusion 
 
 The judges who choose to enforce the Fourth Amendment in this area may well turn out to 

provide the only realistic force for creating and preserving a reasonable expectation of privacy in 

our electronic communications and physical locations. 
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