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FROM THE EDITOR 

NEGLIGENCE 

Emergency Doctrine Precluded Action on Behalf of Driver of Car Which 
Crossed Into On-Coming Lane of Traffic/”Noseworthy” Doctrine Did Not Apply 

to Reduce Plaintiff’s Decedent’s Burden of Proof 
  

The Fourth Department reversed Supreme Court and granted summary judgment to 
defendant who was struck when plaintiff’s decedent’s on-coming car crossed into 
defendant’s lane.  The court determined the “Noseworthy” rule (lowering the 
plaintiff’s burden of proof) did not apply and the emergency doctrine precluded 
recovery: 
  

Under the emergency doctrine, “ ‘when [a driver] is faced with a sudden and 
unexpected circumstance which leaves little or no time for thought, 
deliberation or consideration, or causes [the driver] to be reasonably so 
disturbed that [he or she] must make a speedy decision without weighing 
alternative courses of conduct, the [driver] may not be negligent if the actions 
taken are reasonable and prudent in the emergency context, provided the 
[driver] has not created the emergency’ ” … .  It is well established that a 
driver is “not required to anticipate that [a] vehicle, traveling in the opposite 
direction, [will] cross over into his [or her] lane of travel” … .  

  
Here, defendants met their initial burden by establishing that the emergency 
doctrine applied, inasmuch as they established that decedent’s vehicle 
unexpectedly crossed over into defendant’s lane of travel, defendant had 
been operating his vehicle in a lawful and prudent manner, and defendant 
had little time to react to avoid the collision … .  Although “it generally 
remains a question for the trier of fact to determine whether an emergency 
existed and, if so, whether the [driver’s] response was reasonable” …, we 
conclude that summary judgment is appropriate here because defendants 
presented “sufficient evidence to establish the reasonableness of 
[defendant’s] actions [in an emergency situation] and there is no opposing 
evidentiary showing sufficient to raise a legitimate question of fact”… 
. Shanahan… v Mackowiak…, 1105, 4th Dept 11-8-13 

  
 

“Sudden Stopping” and “Emergency Doctrine” Jury Instructions Proper in 
Rear-End Collision Case 

  
Plaintiff was rear-ended by defendant [Dellapenta] on a clear, windy day when 
blowing snow caused a temporary whiteout. The jury returned a verdict of no cause 
for action.  The Fourth Department determined the jury was properly given the 
“sudden stopping” charge and the emergency doctrine: 
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While plaintiff claimed that he was forced 
to stop due to the actions of the vehicle 
ahead of him …, Dellapenta testified that 
plaintiff did not slow down before the 
whiteout, he did not see any vehicles 
ahead of plaintiff, plaintiff’s vehicle was 
completely stopped in the whiteout, he 
never saw plaintiff’s brake or hazard 
lights, and plaintiff told Dellapenta after 
the accident that he stopped because he 
could not see.  Thus, the issue whether 
plaintiff “stopped suddenly, without an 
apparent reason to do so,” was properly 
submitted to the jury … . 

  
We reject plaintiff’s further contention that 
the court erred in instructing the jury on 
the emergency doctrine (see PJI 2:14) 
inasmuch as, evaluating the evidence in 
the light most favorable to defendants, a 
reasonable view of the evidence 
supported the conclusion that a sudden 
and temporary whiteout constituted a 
qualifying emergency … .  Although 
Dellapenta had previously experienced 
whiteouts … at that location, such 
experience does not negate the 
applicability of the emergency doctrine 
“as to the events in issue in this case” … 
. Barnes v Dellapente…, 1039, 4th Dept 
11-8-13 

 

Defendant Failed to Demonstrate Lack of 
Constructive Notice of Condition/Did Not 

Present Evidence of Last Inspection of Area 
Where Slip and Fall Occurred 

  
In a slip and fall case, the Second Department 
noted defendants’ failure to demonstrate when 
the area where the fall occurred had last been 
inspected: 
  

By failing to demonstrate when the area 
where the plaintiff fell was last inspected 
in relation to the accident, the defendants 
failed to make a prima facie showing that 
they lacked constructive notice of the 
allegedly dangerous condition described 
by the plaintiff … . Further, the 
defendants, by merely pointing to gaps in 
the plaintiff's proof, rather than 
affirmatively demonstrating the merit of 
their defense, failed to carry their burden 
as movants seeking summary judgment 
on the issue of whether the condition 

complained of did in fact constitute a 
defect… .Griffin v JK Chopra Holding 
LLC, 2013 NY Slip Op 07448, 2nd Dept 
11-13-13 

  
  

Summary Judgment in Rear-End Collision 
Case 

  
In a rear-end collision case, the Second 
Department affirmed summary judgment in favor 
of the plaintiff on liability.  The accident occurred 
when the weather was clear and the roads dry: 
  

"A rear-end collision with a stopped or 
stopping vehicle creates a prima facie 
case of negligence with respect to the 
operator of the moving vehicle and 
imposes a duty on that operator to rebut 
the inference of negligence by providing a 
nonnegligent explanation for the collision" 
… . A conclusory assertion by the 
operator of the following vehicle that the 
sudden stop of the vehicle caused the 
accident is insufficient, in and of itself, to 
provide a nonnegligent explanation … . 
The issue of comparative fault will be left 
for a jury to determine only where there is 
a triable issue of fact as to whether the 
frontmost driver also operated his or her 
vehicle in a negligent manner … . 
However, " [v]ehicle stops which are 
foreseeable under the prevailing traffic 
conditions, even if sudden and frequent, 
must be anticipated by the driver who 
follows, since he or she is under a duty to 
maintain a safe distance between his or 
her car and the car ahead'… . Gutierrez 
v Trillium USA, LLC, 2013 NY Slip Op 
07450, 2nd Dept 11-13-13 

  
  

Abutting Property Owner Did Not Have a 
Duty to Maintain Crowd Control Barriers 

Placed on Sidewalk by City 
  

The Second Department determined abutting 
property owners had no duty to maintain crowd 
control barriers erected by the City on sidewalks 
during the holiday season.  Therefore, plaintiff, 
who was allegedly injured tripping over a barrier, 
did not have a cause of action against the 
abutting property owner: 
  

Generally, liability for injuries sustained 
as a result of dangerous and defective 
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conditions on public sidewalks is placed 
on the municipality, and not the abutting 
landowner … . However, an abutting 
landowner will be liable to a pedestrian 
injured by a defect in a sidewalk where 
the landowner created the defect, caused 
the defect to occur by some special use 
of the sidewalk, or breached a specific 
ordinance or statute which obligates the 
owner to maintain the sidewalk … . 
"Administrative Code of the City of New 
York § 7-210, which became effective 
September 14, 2003, shifted tort liability 
for injuries arising from a defective 
sidewalk from the City of New York to the 
abutting property owner" … . Legislative 
enactment in derogation of the common 
law which creates liability where none 
previously existed must be strictly 
construed … . 

  
Under the circumstances presented here, 
the defendant established, prima facie, 
that the barrier at issue, which was part of 
a long chain of barriers erected by the 
NYPD as part of its crowd control 
measures during the holiday season, was 
not part of the "sidewalk" for purposes of 
liability under Administrative Code § 7-
210 … . Accordingly, Administrative Code 
§ 7-210 is inapplicable and the defendant 
had no duty to maintain the 
barriers. Staruch v 1328 Broadway 
Owners, LLC, 2013 NY Slip Op 07467, 
2nd Dept 11-13-13 

  
  

Plaintiff Entitled to Summary Judgment 
Where Defendant Crossed Into Her Lane 

Attempting to Make a Left Turn 
  

The Fourth Department determined plaintiff 
(Daniels) whose car was struck head-on by 
defendant (Rumsey), whose car crossed into 
plaintiff’s lane attempting to make a left turn into 
a parking lot, was entitled to summary judgment, 
even though plaintiff may have been driving five 
miles an hour above the speed-limit: 
  

…[W]e conclude that the court properly 
granted Daniels’s motion for summary 
judgment dismissing the complaint and 
cross claims against her.  Pursuant to 
Vehicle and Traffic Law § 1141, “[t]he 
driver of a vehicle intending to turn to the 
left . . . into . . . [a] private road[] or 

driveway shall yield the right of way to 
any vehicle approaching from the 
opposite direction which is within the 
intersection or so close as to constitute 
an immediate hazard.” To meet her initial 
burden on her motion, Daniels was 
required “to establish both that 
[Rumsey’s] vehicle suddenly entered the 
lane where [Daniels] was operating [her 
vehicle] in a lawful and prudent manner 
and that there was nothing [Daniels] 
could have done to avoid the collision” … 
.  Daniels met that burden by submitting 
evidence that the accident occurred after 
Rumsey turned her vehicle left into 
Daniels’s path of travel in the southbound 
curb lane of Delaware Avenue, that 
Daniels had the right-of-way, and that 
Daniels was proceeding at a speed of 
between 30 and 35 miles per hour at the 
time of the accident, i.e., no more than 
five miles per hour above the posted 
speed limit.  Daniels also established that 
she did not see Rumsey’s vehicle until its 
grill was in her lane of travel, and that she 
had only “[f]ractions of a second” to take 
evasive measures, which proved 
unsuccessful.  Contrary to Rumsey’s 
contention, the fact that Daniels may 
have been driving at a speed in excess of 
five miles per hour over the posted speed 
limit of 30 miles per hour is 
inconsequential inasmuch as there is no 
indication that she could have avoided 
the accident even if she had been 
traveling at a speed at or below the 
posted speed limit … . Daniels v 
Rumsey, 1168, 4th Dept 11-15-13 
  

  
Contractor May Be Liable to Noncontracting 

Third Party If Area Made Less Safe by 
Contractor’s Work 

  
The Fourth Department reinstated a claim for 
contribution by the owner of a parking lot 
(Piedmont) against the contractor (Bach) hired 
to raze structures and fill in all holes.  Plaintiff 
was injured when his foot fell through a hole into 
a hidden vault below: 
  

We conclude that Bach met its initial 
burden on its motion with respect to the 
claim for contribution by establishing its 
entitlement to judgment as a matter of law 
dismissing that claim … .  Specifically, 
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Bach established as a matter of law “that 
the injured plaintiff was not a party to [the] 
contract . . . and that it thus owed no duty 
of care to the injured plaintiff” … .  In 
opposition, however, Piedmont raised 
triable issues of fact to defeat that part of 
the motion.  Although plaintiff was a 
noncontracting third party with respect to 
the construction contract between Bach 
and Piedmont, Bach may still be liable if, 
“in failing to exercise reasonable care in 
the performance of its duties, [it] 
‘launche[d] a force or instrument of harm’ 
” … , or otherwise made the area “less 
safe than before the construction project 
began” … .  Here, there are issues of fact 
whether Bach negligently filled in the 
vault only partially, and concealed its 
existence, thereby creating a force or 
instrument of harm or otherwise making 
the area less safe than before the 
demolition project began … . Paro v 
Piedmont Land and Cattle, LLC…, 
1189, 4th Dept 11-15-13 

  
  

No Legal Duty Owed Independent of 
Contract—Negligence Cause of Action 

Dismissed 
  

In the context of the dismissal of a tort action 
against Ferguson Electric Service Company 
after a building fire, the Fourth Department 
explained when a contractual relationship can 
give rise to an action in tort: 
  

“It is a well-established principle that a 
simple breach of contract is not to be 
considered a tort unless a legal duty 
independent of the contract itself has 
been violated . . . This legal duty must 
spring from circumstances extraneous to, 
and not constituting elements of, the 
contract, although it may be connected 
with and dependent upon the contract” … 
.  Plaintiffs cannot maintain their tort 
cause of action because Ferguson … 
owed no legal duty that is independent of 
the contract … .  Moreover, “a contractual 
obligation, standing alone, will generally 
not give rise to tort liability in favor of a 
third party…”… . Niagara Foods, Inc…v 
Ferguson Electric Service Company, 
Inc…, 1044, 4th Dept 11-15-13 

  

Question of Fact Re: Plaintiff’s Comparative 
Fault Precludes Summary Judgment---
Supreme Court Erroneously Granted 

Summary Judgment to Plaintiff “To the 
Extent … Defendant Is Liable” 

  
In a personal injury case involving a collision 
between defendant’s car and plaintiff’s bicycle, 
the Second Department determined that 
summary judgment should not have been 
granted to the plaintiff because there existed a 
question of fact about plaintiff’s comparative 
negligence.  Supreme Court had granted 
summary judgment to the plaintiff “to the extent 
that the defendant is liable:” 
  

In a personal injury action, to prevail on a 
motion for summary judgment on the 
issue of liability, a plaintiff has the burden 
of establishing, prima facie, not only that 
the defendant was negligent, but that the 
plaintiff was free from comparative fault 
…, since there can be more than one 
proximate cause of an accident … . Thus, 
the issue of the defendant’s liability, a 
component of which is the apportionment 
of fault …, cannot be determined as a 
matter of law until it is decided whether 
any culpable conduct on the plaintiff’s 
part contributed to the happening of the 
accident. For this reason, the Supreme 
Court order granting the plaintiff’s motion 
“to the extent that the defendant is liable,” 
while directing that the “plaintiff’s 
comparative negligence, if any, shall be 
decided by a jury,” was internally 
inconsistent.  Lanigan v Timmes, 2013 
NY Slip Op 07711, 2nd Dept 11-20-13 

  
  
A Prank Played Upon Defendant Driver by a 

Passenger Warranted Instructing the Jury on 
the Emergency Doctrine 

  
The Second Department, over a dissent, 
determined the trial court properly charged the 
jury on the emergency doctrine.  A jury found 
that the defendant was not negligent in the 
operation of her vehicle. A passenger in 
defendant’s car had pulled the string on her 
bikini top causing the top to fall off.  The court 
wrote: 
  

In assessing the propriety of whether to 
instruct a jury on the emergency doctrine, 
the trial court must “make the threshold 
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determination that there is some 
reasonable view of the evidence 
supporting the occurrence of a qualifying 
emergency’” … . “Only then is a jury 
instructed to consider whether a 
defendant was faced with a sudden and 
unforeseen emergency not of the actor’s 
own making and, if so, whether [the] 
defendant’s response to the situation was 
that of a reasonably prudent person” … . 
“The emergency instruction is, therefore, 
properly charged where the evidence 
supports a finding that the party 
requesting the charge was confronted by 
a sudden and unexpected circumstance 
which leaves little or no time for thought, 
deliberation or consideration’” … . 
  
Here, “[v]iewing the evidence in the light 
most favorably toward giving the 
requested emergency doctrine instruction 
to the jury” … , based upon [defendant’s] 
testimony, there is a reasonable view of 
the evidence that her conduct was the 
product of a “ sudden and unexpected 
circumstance’” … . Contrary to our 
dissenting colleague’s determination, 
[defendant’s] general awareness that …a 
passenger in her vehicle…had engaged 
in certain distracting conduct while in the 
car would not preclude a jury from 
deciding that [defendant] did not 
anticipate that he would suddenly pull the 
strings on her bikini top, thereby causing 
the top to fall and her breasts to be 
exposed … . It was for the jury to find 
whether [defendant] was faced with a 
sudden and unforeseen emergency not of 
her own making and, if so, whether her 
response to the situation was that of a 
reasonably prudent person… .  Pelletier 
v Lahm, 2013 NY Slip Op 07718, 2nd 
Dept 11-20-13 

 

Questions of Fact About Whether 
Amusement Ride On Sidewalk Created an 

Inherently Dangerous Condition and Whether 
the Hazard Was Latent or Open and Obvious 

  
The Second Department determined a question 
of fact had been raised about whether the 
placement of an amusement ride on the 
sidewalk created an inherently dangerous 
condition.  Plaintiff turned a corner and was 
injured when he bumped into the machine: 

  
[Defendants’] submissions failed to 
establish that the Mickey Mouse ride had 
been placed on the sidewalk in such a 
manner as to comply with the New York 
City Administrative Code (see 
Administrative Code of City of NY § 19-
136[a], [j]). Hence, they failed to exclude 
the possibility that the ride obstructed the 
sidewalk or otherwise created an 
inherently dangerous condition. 
Moreover, "the issue of whether a hazard 
is latent or open and obvious is generally 
fact-specific and thus usually a jury 
question" …. . "A condition that is 
ordinarily apparent to a person making 
reasonable use of his or her senses may 
be rendered a trap for the unwary where 
the condition is obscured or the plaintiff is 
distracted" … . Here, in view of the 
alleged circumstances of the plaintiff's 
accident, a triable issue of fact exists as 
to whether the condition was open and 
obvious. Toro v Friedland Props Inc, 
2013 NY Slip Op 07960, 2nd Dept 11-
27-13 

  
  

Defendant Presented No Evidence When 
Defective Bar Stool Was Last Inspected and 

No Evidence the Defect Was Latent---
Summary Judgment Properly Denied 

  
The Second Department determined the 
defendant was not entitled to summary judgment 
in a premises liability case.  Part of plaintiff’s 
finger was severed when he sat down on a bar 
stool.  There was a gap when the stool was lifted 
by the seat because the screws connecting the 
seat to the frame were either missing or loose: 
  

In a premises liability case, the defendant 
property owner who moves for summary 
judgment has the initial burden of 
establishing that it did not create the 
defective condition or have actual or 
constructive notice of its existence … . To 
provide constructive notice, "a defect 
must be visible and apparent and it must 
exist for a sufficient length of time prior to 
the accident to permit defendant's 
employees to discover and remedy it… . 
"[C]onstructive notice will not be imputed 
where a defect is latent and would not be 
discoverable upon reasonable inspection" 
… . 
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Here, the Supreme Court properly denied 
the defendant's motion for summary 
judgment dismissing the complaint since 
the defendant failed to establish, prima 
facie, that it maintained its premises in a 
reasonably safe condition and that it did 
not create the alleged defective condition 
or have actual or constructive notice of it 
… . The defendant failed to specify when 
it last inspected the subject stool prior to 
the accident. Additionally, the defendant 
failed to show that the alleged defective 
condition of the stool was 
latent. McGough v Cryan Inc, 2013 NY 
Slip Op 07944, 2nd Dept 11-27-13 

 

Defendant’s Snow Removal Practices May 
Have Caused Icy Condition in Parking Lot 

  
In a slip and fall case, the Third Department 
determined there was a question of fact about 
whether the snow removal practices of 
defendant’s contractor created the dangerous 
icy condition: 
  

…[T]here are factual issues posed as to 
whether defendant's snow removal 
procedures created the dangerous 
condition.  Defendant had hired an 
outside contractor to plow the snow into 
piles.  Plaintiff alleges that some of the 
piles were located on the parking lot's 
perimeter, as well as between her parking 
spot and the sidewalk adjacent to the 
building.  There is a slight grade 
extending from these areas, 
encompassing the area of her fall.  Thus, 
there are factual issues as to whether the 
snow removal techniques caused the 
dangerous icy condition when the snow 
piles melted in the warm weekend 
weather and then refroze in the night 
before plaintiff's accident… . Riozzi v 30 
Kingston Realty Corporation, 516533, 
3rd Dept 12-5-13 

  
  

Question of Fact Whether Tavern Served 
Visibly Intoxicated Defendant 

  
The Third Department determined the defendant 
tavern was unable to exclude the possibility 
defendant driver was served alcohol after 

defendant driver was visibly intoxicated in 
violation of General Obligations Law 11-101: 
  

In order to establish its entitlement to 
summary judgment, the Tavern was 
required to present evidence excluding 
the possibility that it served [defendant 
driver] alcohol when she was visibly 
intoxicated (see Alcoholic Beverage 
Control Law § 65 [2]…).  Hurtado… v 
Black Bear Tavern and Restaurant Inc, 
516727, 3rd Dept 12-5-13 
  

Under the Facts, a Stairwell Partially Covered 
by a Piece of Wood Was Not an 

Unreasonably Dangerous Condition 
  

The Second Department determined that a 
stairwell leading to the basement of defendant’s 
restaurant, which was partially covered by a 
piece of wood, did not constitute an 
unreasonably dangerous condition.  Plaintiff fell 
down the stairwell after leaving a nearby bar by 
the back door and climbing over a fence: 
  

A landowner has a duty to maintain his or 
her premises in a reasonably safe 
condition to prevent foreseeable injuries 
… . The scope of such duty is determined 
in view of all the circumstances, including 
the likelihood of injury to others, the 
seriousness of the injury, and the burden 
of avoiding the risk … . "Absent a 
hazardous condition or other 
circumstance giving rise to an obligation 
to provide exterior lighting for a particular 
area, landowners are generally not 
required to illuminate their property during 
all hours of darkness'”… . 
  
[Defendant] submitted evidence 
demonstrating that it was not aware of 
any other prior similar incidents or injuries 
on its premises and that there was no 
access between the rear of its premises 
and the rear portions of the stores 
situated to the west of it, which included 
the subject bar. Additionally, [defendant’s] 
submissions demonstrated that the 
restaurant was closed at the time of the 
incident, that the back door of the 
restaurant was locked, and that none of 
[defendant’s] employees was at the 
premises. Thus, [defendant] established, 
prima facie, that under the circumstances 
of this case, the basement stairwell 
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partially covered by a piece of wood did 
not constitute an unreasonably 
dangerous condition … . In opposition, 
the plaintiff failed to raise a triable issue 
of fact. Assefa v Bam, 2013 NY Slip Op 
08220, 2nd Dept 12-11-13 

  
  
Snow Removal Contractor May Be Liable to 
Plaintiff in Slip and Fall Action/Question of 

Fact Whether Failure to Use Low-
Temperature Salt Created a Dangerous 

Condition 
  

The Third Department determined there was a 
question of fact whether a contractor hired to 
clear snow and ice created a dangerous 
condition by not using salt designed for low 
temperatures: 
  

While a snow removal contractor is 
generally not liable to injured persons 
who were not parties to the contract …, 
plaintiffs argue the recognized exception 
that extends a duty to noncontracting 
third parties where the contractor fails to 
exercise reasonable care in the 
performance of duties such that he or she 
"'launche[s] a force or instrument of 
harm'" … .  
  
In opposition to the motion for summary 
judgment, plaintiffs submitted affidavits 
from experts who opined that, among 
other things, [defendant’s] application of 
plain, untreated rock salt to the parking lot 
on the morning in question was negligent 
because temperatures, which were below 
20 degrees Fahrenheit, were too cold for 
plain rock salt to be effective.  According 
to plaintiffs' experts, by using untreated 
salt instead of treated, low temperature 
salt, [defendant] caused snow shoveled 
from the sidewalk to the parking lot … to 
melt and then quickly refreeze, creating a 
layer of ice beneath the snow. There is no 
dispute that [defendant] had the option of 
using untreated or treated salt pursuant to 
the contract and that he had both kinds 
available.  There was also evidence that 
[defendant] was aware that snow would 
be shoveled from the sidewalk onto the 
parking lot, and [a witness] testified that 
he had observed salt in the area where 
plaintiff fell.  This evidence sufficiently 
raises a question of fact as to whether 

[defendant] "'negligently create[d] or 
exacerbate[d] a dangerous condition'" by 
using untreated salt, resulting in the 
formation of the ice on which plaintiff 
allegedly slipped… .  Belmonte v 
Guilderland Associates LLC…, 516830, 
3rd Dept 12-12-13 
  

  
Question of Fact About Resort Owner’s Duty 

to Maintain Walkways in Winter Despite 
Claim the Resort Was Closed in the Winter 

Months 
  

The Third Department determined the claim that 
a resort was closed in the winter did not relieve 
the property owner from the duty to maintain the 
walkways during the winter months.  Plaintiff 
slipped and fell on a snow-covered 
walkway.  Condominiums at the resort were 
accessible year-round: 
  

…[I]t is well settled that "a landowner has 
a duty to exercise reasonable care in 
maintaining his [or her] own property in a 
reasonably safe condition under the 
circumstances" … .  The nature and 
scope of a landowner's duty and the 
persons to whom such duty is owed are 
determined by consideration of, among 
other things, "the likelihood of injury to 
another from a dangerous condition on 
the property, . . . the burden of avoiding 
the risk [as well as] the foreseeability of a 
potential plaintiff's presence on the 
property" … .  "Although a jury 
determines whether and to what extent a 
particular duty was breached, it is for the 
court first to determine whether any duty 
exists, taking into consideration the 
reasonable expectations of the parties 
and society generally" … . 
  
In order to satisfy its burden on summary 
judgment, defendant was required to 
present evidence conclusively 
establishing that its duty to use 
reasonable care did not extend to 
plaintiff.  We reject defendant's argument 
that it was not required to maintain the 
walkway on which plaintiff fell because 
the resort was closed to the public during 
the winter months.  It is undisputed that 
there was no gate or other apparatus 
blocking the public's access to the resort 
and, apart from a sign posted on the main 
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hotel door, there was no notice that either 
the resort property resort, generally, or 
the subject walkway, in particular, was 
closed to the public at the time of 
plaintiff's accident. Significantly, the 
condominiums located on the resort 
property were accessible year-round, with 
no limitation on visitors.  It is also 
uncontroverted that defendant did not 
inspect the walkway in question.  In our 
view, defendant failed to establish as a 
matter of law that plaintiff's use of the 
path was not reasonably foreseeable… 
. Drake v Sagbolt LLC, 516967, 3rd 
Dept 12-12-13 

  
  

“Wheel Stop” in Parking Lot Does Not 
Present an Unreasonable Risk of Harm 

  
In this slip and fall case, the Second Department 
determined that a “wheel stop” or concrete 
divider in a parking lot is an open and obvious 
condition that does not present an unreasonable 
risk of harm: 
  

While a landowner has a duty to maintain 
its premises in a reasonably safe manner 
for its patrons …, there is no duty to 
protect or warn against an open and 
obvious condition that is not inherently 
dangerous … . Generally "[a] wheel stop 
or concrete parking lot divider which is 
clearly visible presents no unreasonable 
risk of harm" … .  Bellini v Gypsy Magic 
Enters Inc, 2013 NY Slip Op 08581, 2nd 
Dept 12-26-13 
  

  
Rear-End Collision: No Rational Process By 

Which Jury Could Have Found Plaintiff 
Negligent 

  
The Second Department determined there was 
no rational process by which the jury could have 
found the plaintiff negligent in a rear-end 
collision case.  The plaintiff was stopped to allow 
a pedestrian, who had run in front of the vehicle, 
to cross.  The defendant acknowledged that he 
took his eyes off the road briefly to look at the 
pedestrians and then struck the rear of plaintiff’s 
car: 
  

" A rear-end collision with a stopped or 
stopping vehicle creates a prima facie 
case of negligence with respect to the 

operator of the moving vehicle and 
imposes a duty on that operator to rebut 
the inference of negligence by providing a 
nonnegligent explanation for the 
collision'" … . Moreover, although the 
issue of comparative fault generally 
presents a question of fact …, that issue 
should be submitted to a jury "only where 
there is a triable issue of fact as to 
whether the frontmost driver also 
operated his or her vehicle in a negligent 
manner" … . 
  
Here, viewing the evidence in the light 
most favorable to the defendant, there is 
no rational process by which the jury 
could find that the defendant had a 
nonnegligent explanation for the accident, 
or that the plaintiff was, to any extent, at 
fault in the happening of the 
accident. Clarke v Phillps, 2013 NY Slip 
Op 08585, 2nd Dept 12-26-13 

  
Defendant Shoveled Sidewalk and Snow 

Piled on Either Side Melted/Question of Fact 
Whether Defendant Created the Dangerous 

Condition Resulting from Subsequent 
Freezing of Melted Snow 

  
The Second Department determined a question 
of fact existed about whether defendant created 
the hazardous condition (ice on a sidewalk) 
which caused plaintiff to fall.  Defendant testified 
she shoveled the sidewalk which left one-foot 
high piles of snow on either side of the 
sidewalk.  She also testified that she observed 
the piles of snow melting.  The temperature 
subsequently fell below freezing and was below 
freezing at the time of the accident: 
  

The defendant, as the property owner, 
failed to establish as a matter of law that 
her snow removal activities did not create 
the allegedly hazardous icy condition 
which resulted in the plaintiff's injuries … . 
The defendant's submissions failed to 
eliminate all triable issues of fact as to 
whether the ice upon which the plaintiff 
slipped was formed when snow piles 
created by the defendant's snow removal 
efforts melted and refroze … . Viera v 
Rymdzionek, 2013 NY Slip Op 08615, 
2nd Dept 12-26-13 
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No Constructive Notice of Peeling Paint in 
Lead-Paint Exposure Cases 

  
The Third Department determined summary 
judgment was properly granted to defendants in 
a lead-paint exposure case.  Plaintiff failed to 
raise a question of fact about whether the 
defendants were aware of peeling paint in the 
apartment: 
  

To raise a triable issue of constructive 
notice, plaintiff was required to show "that 
the landlord (1) retained a right of entry to 
the premises and assumed a duty to 
make repairs, (2) knew that the apartment 
was constructed at a time before lead-
based interior paint was banned, (3) was 
aware that paint was peeling on the 
premises, (4) knew of the hazards of 
lead-based paint to young children and 
(5) knew that a young child lived in the 
apartment. Plaintiff failed to make that 
showing with respect to the Chapman 
factor requiring defendants' awareness 
that paint was peeling in the 
apartment.  Cunningham v Keehfus, 
516733, 3rd Dept 12-26-13 
  

The Third Department affirmed the same result 
in another lead-paint exposure case: 
  

Here, defendant acknowledged that he 
knew that the building was old, was 
aware that young children lived in the 
basement apartment, had the right to 
enter the apartment to make repairs, and 
did so.  However, he testified that he 
"didn't know anything about lead 
poisoning" before the October 1990 
inspection, did not remember peeling or 
chipping paint in the apartment and did 
not know that lead hazards had twice 
been identified in the building before he 
purchased it.   This testimony was 
sufficient to establish on a prima facie 
basis that defendant did not have 
constructive notice of a lead hazard 
before October 1990, shifting the burden 
to plaintiff to establish triable issues of 
fact… . 
  
…[T]he record includes no evidence that 
the prior owner told defendant about the 
building's previous lead problems or that 
defendant otherwise had an opportunity 
to learn about them; the mere fact that 

they were acquainted does not give rise 
to a triable issue of fact. Nor was it shown 
that defendant – who testified that his 
education and reading skills were limited 
– was sophisticated in the ownership and 
maintenance of rental properties or 
otherwise experienced in areas that 
should have familiarized him with lead 
poisoning issues … Accordingly, plaintiff 
failed to establish the existence of a 
triable issue of fact as to whether 
defendant had constructive notice of a 
lead hazard before the October 1990 
inspection… . Williams v Thomas, 
516741, 3rd Dept 12-26-13 

  
  

Homeowner Did Not Create Dangerous 
Condition (Wet Leaves on a Slope)/Condition 

Was Open and Obvious (No Duty to Warn) 
  

The Third Department affirmed the grant of 
summary judgment to the defendants 
homeowners in a slip and fall case.  Plaintiff, 
who was following the homeowner as they 
walked around the house counting windows, 
slipped on a slope adjacent to the house which 
was covered with wet leaves.  The court 
determined defendants did not create the 
hazardous condition and had no duty to warn of 
the condition: 
  

"Generally, landowners both owe a duty 
to exercise reasonable care in 
maintaining their property in a reasonably 
safe condition and have a duty to warn of 
a latent, dangerous condition of which the 
landowner is or should be aware" … . 
However, the landowner's duty to warn 
"does not extend to open and obvious 
conditions that are natural geographic 
phenomena which can readily be 
observed by those employing the 
reasonable use of their senses" … .  As 
the movants, defendants were required to 
"make a prima facie showing of 
entitlement to judgment as a matter of 
law" … . 
  
Defendants satisfied their threshold 
burden, as the moving parties, by 
establishing … that they exercised 
reasonable care by maintaining the 
premises year round and in a seasonally 
appropriate manner, and that they did not 
create the condition, which occurred as a 
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result of natural seasonal 
changes.  Notably, plaintiff's fall did not 
occur on a pathway, walkway or driveway 
but, rather, on the surface of the ground 
along the side of the house on the 
unaltered natural contour of the land in an 
area that was exposed to the elements; it 
was not foreseeable that someone would 
traverse on this obviously slippery terrain 
so as to impose an obligation on the 
owners to take precautions such as 
clearing the ground area of leaves and 
debris … . 
  
Moreover, defendants' proof established 
that the slippery condition of the leaf and 
debris-covered natural, unimproved 
downward slope was an open and 
obvious hazard, as opposed to a latent or 
concealed one, in that the danger "could 
not be overlooked by any observer 
reasonably using his or her ordinary 
senses"…. . Freeese v Bedford, 516863, 
3rd Dept 12-26-13 
  

  
Restaurant Chair Collapsed: No Question of 
Fact About Constructive Notice of Condition 
of the Chair/Res Ipsa Loquitur Did Not Apply 

  
The Fourth Department, over a two-justice 
dissent, affirmed the grant of summary judgment 
to defendant restaurant owner.  A chair at the 
restaurant collapsed when plaintiff sat 
down.  The court determined the defendant did 
not have constructive notice of the condition of 
the chair and the doctrine of res ipsa loquitur did 
not apply: 
  

The duty of a property owner to inspect 
his or her property “is measured by a 
standard of reasonableness under the 
circumstances” … .  Here, defendant 
testified that she wipes down the chairs at 
the end of each day and that, “every 
month or so,” she performs a “major 
cleaning” of the restaurant, which 
includes an inspection of the chairs.  In 
the absence of any prior complaints, 
incidents, accidents, or any other 
circumstances that should have aroused 
defendant’s suspicion that the chairs 
were defective …, we conclude that 
plaintiffs failed to raise a triable issue of 
fact concerning the reasonableness of 
defendant’s inspection practices, and 

thus whether defendant had constructive 
notice of the alleged defective condition 
of the chair. 
  
We reject plaintiffs’ alternative contention 
that notice to defendant was not required 
because the doctrine of res ipsa loquitur 
applies.  That doctrine “does not apply 
here because, inter alia, defendant was 
not in exclusive control of the 
instrumentality that allegedly caused 
plaintiff’s injuries,” i.e., the chair… 
. Catalano v Tanner, 1087, 4th Dept 12-
27-13 

  
  

Res Ipsa Loquitur Cause of Action Should 
Not Have Been Dismissed/Question of Fact 
About Whether Handrail Which Came Loose 

Was In Exclusive Control of Defendant 
  

The Fourth Department determined Supreme 
Court should not have granted defendant’s 
motion for summary judgment on plaintiff’s res 
ipsa loquitur case of action.  Plaintiff was injured 
when a handrail came loose from the wall in her 
apartment building: 
  

Supreme Court … erred in granting 
defendant’s motion for summary 
judgment dismissing the complaint on the 
ground that defendant established as a 
matter of law that it did not have exclusive 
control of the handrail, i.e., one of the 
necessary conditions herein for the 
applicability of the doctrine of res ipsa 
loquitur ….  We conclude that plaintiff 
raised an issue of fact whether the 
handrail was in the exclusive control of 
defendant, and thus that the court erred 
in granting defendant’s motion … .  … 
  
“The exclusive control requirement . . . is 
that evidence must afford a rational basis 
for concluding that the cause of the 
accident was probably such that the 
defendant would be responsible for any 
negligence connected with it . . . The 
purpose is simply to eliminate within 
reason all explanations for the injury other 
than defendant’s negligence” … .  Here, 
plaintiff established that access to the 
internal stairway is limited to the residents 
of the three units in the building and 
defendant’s maintenance staff …, and a 
former maintenance staff person testified 
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that railings in other buildings had 
become loose and were tightened as 
needed.  We therefore conclude that 
plaintiff raised an issue of fact “that the 
cause of the accident was probably such 
that the defendant would be responsible 
for any negligence connected with it”… 
. Herbst v Lakewood Shores 
Condominium Association, 1337, 4th 
Dept 12-27-13 

  

NEGLIGENCE/ANIMAL LAW 
  

Growling and Baring Teeth Insufficient to 
Raise Question of Fact About a Dog’s 

Vicious Propensities 
  

The First Department noted that a dog’s 
growling and baring its teeth is not sufficient 
evidence to raise a question of fact re: the dog’s 
vicious propensities: 
  

No court has found that a dog's growling 
at one or two other dogs is sufficient to 
establish vicious propensities, and the 
Third Department has specifically held 
that growling and baring of teeth, even at 
people, is insufficient to give notice of a 
dog's vicious propensities … . Here, the 
evidence, which establishes only that 
defendant's dog growled at two other 
dogs, one of whom had bitten her, and 
never growled or bared her teeth at any 
people, is insufficient to raise an issue of 
fact as to the dog's vicious propensities. 
Accordingly, defendant is entitled to 
summary judgment dismissing the 
complaint.   Gervais v Laino, 2013 NY 
Slip Op 08819, 1st Dept 12-31-13 

  
No Question of Fact About Whether 

Defendant Was Strictly Liable for Actions of 
Dog---Bicyclist Injured When Dog Ran Into 

Path of Bicycle 
  

The Third Department determined plaintiff did 
not raise a question of fact about whether a dog 
had a propensity to chase bicyclists or run into 
the path of bicyclists. Therefore, the plaintiff, a 
bicyclist injured when defendant’s dog (Dudley) 
ran into plaintiff’s path, did not raise a question 
of fact about whether defendant was strictly 
liable for the actions of defendant’s dog: 
  

The sole viable claim against the owner 
of a dog that causes injury is one for strict 
liability … .  To establish strict liability, 
"there must be evidence that the animal's 
owner had notice of its vicious 
propensities" … .  "Vicious propensities 
include the 'propensity to do any act that 
might endanger the safety of the persons 
and property of others in a given 
situation'" … . Indeed, "a dog's habit of 
chasing vehicles or otherwise interfering 
with traffic could be a 'vicious propensity'" 
… .  Therefore, in a case such as this, in 
the absence of proof that Dudley has a 
history of chasing bicycles or vehicles or 
otherwise interfering with traffic, "there is 
no basis for the imposition of strict 
liability" … .  Notably, evidence that a dog 
has a history of barking and running 
around is insufficient, by itself, to 
establish a vicious propensity, as such 
actions "are consistent with normal 
canine behavior" … . Buicko v Neto, 
516669, 3rd Dept 12-5-13 
 

NEGLIGENCE/CIVIL PROCEDURE 
  

Question of Fact About Whether the Three-
Year Statute of Limitations for Professional 
Malpractice Was Tolled by the “Continuous 

Representation” Doctrine 
  

The Second Department determined plaintiff had 
raised a question of fact about whether the 
“continuous representation” doctrine tolled the 
statute of limitations.  The complaint alleged that 
the defendant engineering and architectural 
firms failed to provide design and construction 
services which complied with the disability-
accessibility design requirements.  The causes 
of action sounded in professional malpractice 
and breach of contract. Here the work was 
completed more than three years prior to the 
action (three-year statute of limitations applies 
even to the contract cause of action).  But the 
firms were later used to remedy the deficiencies 
uncovered by the Attorney General: 
  

"[A]n action to recover damages for 
malpractice, other than medical, dental or 
podiatric malpractice, regardless of 
whether the underlying theory is based in 
contract or tort" is subject to a three-year 
statute of limitations (CPLR 214[6]…). "A 
cause of action to recover damages for 
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professional malpractice . . . for defective 
design or construction accrues upon the 
actual completion of the work to be 
performed and the consequent 
termination of the professional 
relationship"… . However, a professional 
malpractice cause of action asserted 
against an architect or engineer may be 
tolled under the "continuous 
representation" doctrine if the plaintiff 
shows its reliance upon a continued 
course of services related to the original 
professional services provided … . 
  
The "continuous representation" doctrine, 
as applied to professionals including 
architects and engineers, "recognizes that 
a person seeking professional assistance 
has a right to repose confidence in the 
professional's ability and good faith, and 
realistically cannot be expected to 
question and assess the techniques 
employed of the manner in which the 
services are rendered" … . The doctrine 
applies when a plaintiff shows that he or 
she relied upon a continuous course of 
services related to the particular 
professional duty allegedly breached… . * 
* * 
  
The law recognizes that the supposed 
completion of the contemplated work 
does not preclude application of the 
continuous representation toll if 
inadequacies or other problems with the 
contemplated work timely manifest 
themselves after that date and the parties 
continue the professional relationship to 
remedy those problems … . In this 
regard, a motion to dismiss pursuant to 
CPLR 3211(a)(5) will be denied unless 
the facts establish that a gap between the 
provision of professional services on the 
particular matter is so great that the 
representation cannot be deemed 
continuous as a matter of law … 
. Regency Club at Wallkill LLC v Appel 
Design Group PA, 2013 NY Slip Op 
08067, 2nd Dept 12-4-13 

  
Defaulting Defendant Forfeits the Right to 

Discovery Re: Inquest on Damages 
  

The Second Department determined that a 
defaulting defendant could not compel plaintiff to 
submit to an independent medical examination: 

  
Although " a defaulting defendant is 
entitled to present testimony and 
evidence and cross-examine the plaintiff's 
witnesses at the inquest on damages,' a 
defendant forfeits the right to discovery by 
defaulting in answering the complaint" … 
. Contrary to the Supreme Court's 
determination, the defendant was not 
entitled to any further discovery, since its 
right to discovery was forfeited by its 
default in answering the complaint .. . 
Accordingly, the Supreme Court erred in 
denying the plaintiff's cross motion for a 
protective order and directing him to 
submit to an independent medical 
examination. Kolonlowski v Daily News 
LP, 2013 NY Slip Op 08230, 2nd Dept 
12-11-13 
  

NEGLIGENCE/DAMAGES 
  

Defendant Not Prejudiced by Disposal of 
Damaged Goods (Spoliation)/Lost Profits 
Recoverable Where Purchase Price Set at 

Time of Damage 
  

The Second Department affirmed several rulings 
made by the trial court in the damages aspect of 
a trial in which plaintiff alleged defendant’s 
malfunctioning sprinkler system ruined over $1 
million worth of clothing stored in the building. 
The fact that plaintiff disposed of some of the 
damaged clothes and sold the remainder for 
salvage (spoliation) did not prejudice the 
defendant. And, the fact that a purchase price 
for some of the goods had already been set at 
the time of the loss allowed recovery for lost 
profits because the loss was not speculative: 
  

The Supreme Court providently exercised 
its discretion in denying that branch of the 
defendant's motion which was pursuant to 
CPLR 3126 to preclude the plaintiff from 
offering at trial any evidence of damages 
based upon spoliation of evidence. The 
defendant failed to establish that it was 
severely prejudiced by the disposal and 
sale of the damaged goods, fatally 
compromising its ability to mount a 
defense and necessitating such relief as 
a matter of fundamental fairness… . * * * 
  
"Generally, where property is damaged 
but not destroyed, the measure of 
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damages is the difference between the 
market value before the damage and the 
market value afterwards" … . The market 
value of a merchant's goods is the price 
at which they could be replaced in the 
market, not the retail price at which they 
could be sold … . This is because 
allowing recovery of the retail value of 
damaged goods "would in effect 
overcompensate the merchant by 
allowing recovery of unearned profits" (2-
248 Warren's Negligence in New York 
Courts § 248.01[3][b] [2013]). 
  
Here, however, the plaintiff was not 
holding the goods in stock in anticipation 
of trying to sell them at retail for 
"uncertain and indefinite profits which the 
plaintiff might have made" from their sale 
… . Rather, the goods were already 
under contract for a specified price and 
awaiting delivery. "[W]here . . . a loss of 
profits is the natural and probable 
consequence of the [defendant's 
negligence], and their amount is shown 
with reasonable or sufficient certainty, 
there may be a recovery" … .  Ever Win 
Inc v 1-10 Indus Assoc, 2013 NY Slip 
Op 07933, 2nd Dept 11-27-13 

  

NEGLIGENCE/EVIDENCE 
  

Driver’s Statement In a Plea Proceeding that 
She Did Not Have Permission to Use 

Defendant-Owner’s Vehicle at the Time of the 
Accident Insufficient to Overcome Statutory 

Presumption Of Operation with Owner’s 
Consent 

  
The Second Department determined defendant 
(Tumbiolo) had not overcome the presumption 
that the driver (Commisso) of Tumbiolo’s vehicle 
was operating the vehicle with Tumbiolo’s 
permission: 
  

Vehicle and Traffic Law § 388 creates a 
strong presumption that the driver of a 
vehicle is operating it with the owner's 
consent, which can only be rebutted by 
substantial evidence demonstrating that 
the vehicle was not operated with the 
owner's permission" … . "Although the 
rule is not absolute or invariable, in most 
cases uncontradicted disavowals of 
permission by both the owner of the 

vehicle and the driver will constitute 
substantial evidence negating permissive 
use and entitle the owner to summary 
judgment"… . * * * 
  
…[T]o the extent that Tumbiolo seeks to 
utilize a transcript of a plea proceeding 
dated October 21, 2011, wherein 
Commisso answered "[n]o" when asked if 
she had "permission" to "take" the subject 
vehicle, Commisso's prior statement is 
not admissible under the provisions of 
CPLR 4517. Further, Commisso's prior 
statement would be admissible as an 
"admission by a party" only as against 
Commisso, not as against the plaintiff … . 
Additionally, Tumbiolo failed to show that 
Commisso's prior statement would be 
admissible as a declaration against 
pecuniary, proprietary, or penal interest, 
which are exceptions to the rule against 
hearsay (… Jerome Prince, Richardson 
on Evidence § 8-403 [Farrell 11th ed 
2008]). Diaz v Tumbiolo, 2013 NY Slip 
Op 07930, 2nd Dept 11-27-13 

  

NEGLIGENCE/LANDLORD/TENANT 
  

Uncovered Baseboard Radiator May 
Constitute an Unsafe Condition Created by 

Landlord 
  

The First Department determined there were 
questions of fact about whether the landlord 
assumed a duty to cover a baseboard heating 
unit, whether the landlord created an unsafe 
condition by removing the baseboard heating 
unit’s cover, and whether the uncovered unit 
needed repairs or was defective.  The infant 
plaintiff, who suffers from mental retardation and 
cerebral palsy, was burned when her face and 
hand was in contact with an uncovered 
baseboard radiator for an unknown period of 
time.  Nina W v NDI King Ltd Partnership, 
2013 NY Slip Op 08202, 1st Dept 12-10-13 
 

NEGLIGENCE/MUNICIPAL LAW 
  

No Special Duty Owed to Claimant/County 
Clerk Cannot Be Sued For Failure to Properly 

Docket a Judgment 
  

In a full-fledged opinion by Justice Angiolillo, the 
Second Department determined that the County 
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Clerk could not be sued by a judgment debtor 
based on the clerk’s failure to properly docket a 
judgment.  The court held that no special duty of 
care was owed by the municipality to the 
claimant, and therefore it was unnecessary to 
address the “sovereign immunity” and 
“discretionary” versus “ministerial” issues: 
  

A "special duty" is "a duty to exercise 
reasonable care toward the plaintiff," and 
is "born of a special relationship between 
the plaintiff and the governmental entity" 
(Pelaez v Seide, 2 NY3d 186, 189, 198-
199; see McLean v City of New York, 12 
NY3d at 199). 
  

"A special relationship can be 
formed in three ways: (1) when the 
municipality violates a statutory 
duty enacted for the benefit of a 
particular class of persons; (2) 
when it voluntarily assumes a duty 
that generates justifiable reliance 
by the person who benefits from 
the duty; or (3) when the 
municipality assumes positive 
direction and control in the face of 
a known, blatant and dangerous 
safety violation" (Pelaez v Seide, 2 
NY3d at 199-200; see McLean v 
City of New York, 12 NY3d at 199). 
* * * 
  

To satisfy the first and second 
prerequisites, the claimant must be "one 
of the class for whose particular benefit 
the statute was enacted," and it must be 
shown that "recognition of a private right 
of action would promote the legislative 
purpose" of the governing statutes … . A 
determination that these two prerequisites 
are met here would require us to 
conclude that the class for whose 
particular benefit the governing statutes 
were enacted comprises judgment 
creditors, and that the legislative purpose 
of the statutory scheme was to make 
judgment creditors whole for their losses. 
This is simply not the case. * * * 
  
In any event, even if the first two 
prerequisites have been met, the third 
one has not. "[T]he most critical inquiry in 
determining whether to recognize a 
private cause of action where one is not 
expressly provided is whether such action 

would be consistent with the over-all 
legislative scheme" … . A private right of 
action for a new type of claim should not 
be judicially recognized by implication 
"where the statutes in question already 
contain[ ] substantial enforcement 
mechanisms, indicating that the 
Legislature considered how best to 
effectuate its intent and provided the 
avenues for relief it deemed warranted" 
… . The judgment lien created by CPLR 
5018 and 5203 is simply one weapon in 
the "arsenal of enforcement mechanisms 
under CPLR article 52" provided to 
judgment creditors… .  Flagstar Bank 
FSB v State of New York, 2013 NY Slip 
Op 08592, 2nd Dept 12-26-13 

  

CIVIL PROCEDURE 
  

Amendment of Summons and Complaint to 
Fix Misnamed Party Allowed 

  
In affirming the Supreme Court’s allowing a 
summons and complaint to be amended to 
include a misnamed party [Enigma 
Management] which shared the same address 
and counsel and provided the same services as 
the named defendant, the Third Department 
wrote: 
  
  

The showing required by plaintiffs in 
support of their motion pursuant to CPLR 
305 (c) included "that the intended but 
misnamed defendant was fairly apprised 
that it was the party the action was 
intended to affect [and that it] would not 
be prejudiced" … .  Here, plaintiffs' proof 
established, among other things, that 
service occurred at the shared address of 
defendant and Enigma Management, 
defendant and Enigma Management 
essentially acted as one in asserting 
identical causes of action against 
plaintiffs, both claimed to have done 
laboratory work for plaintiffs, they had the 
same counsel and they used a variety of 
names in their billing and 
correspondence.  There is no prejudice to 
Enigma Management in permitting the 
amendment.  MVP Health Insurance 
Company v Enigma Diagnostic 
Corporation, 515660, 3rd Dept 11-7-13 
  



15 
 

  
Sheriff Entitled to Poundage Even If No 
Money Collected—Execution by Sheriff 

Triggered Settlement 
  
  
The Fourth Department determined the sheriff 
was entitled to poundage even though no money 
was actually collected by the sheriff (the 
execution by the sheriff triggered a settlement): 
  
  

The Sheriff …. moved for an order 
awarding the payment of poundage 
pursuant to CPLR 8012.  We conclude 
that the court erred in denying that 
motion.  “ ‘Poundage is a fee awarded to 
the Sheriff in the nature of a percentage 
commission upon moneys recovered 
pursuant to a levy or [an] execution of 
attachment’ . . . The Sheriff’s right to 
receive poundage fees is wholly statutory 
. . . , and the statute must be strictly 
construed . . . Under the statute, the 
Sheriff is entitled to poundage fees ‘for 
collecting money by virtue of an 
execution’ (CPLR 8012 [b] [1])” … 
.  Although it is undisputed that the Sheriff 
did not actually collect any money, an 
award of poundage may still be made 
where, inter alia, “a settlement is made 
after a levy by virtue of an execution” 
(…see CPLR 8012 [b] [2]; …). …[W]here, 
as here, “payment by the debtor is made 
directly to the creditor after a sheriff 
levies, the payment constitutes a 
settlement, and the sheriff will be entitled 
to poundage” … .  Pursuant to the 
unambiguous language of the statute, the 
Sheriff is entitled to $24,500 in poundage 
based on the settlement amount of 
$650,000 (see CPLR 8012 [b] [1], 
[2]). Foley v West-Herr Ford Inc…, 
1040, 4th Dept 11-8-13 

 

Evidence Not Sufficient to Demonstrate 
Spanish Document Was an Enforceable 

Judgment/In Motion for Summary Judgment 
in Lieu of Complaint (CPLR 3213) There Is No 
Impediment to Plaintiff’s Supplementing Its 

Papers After Defendant’s Response 
  

The First Department determined Supreme 
Court should not have decided, as a matter of 
law, a Spanish document was a judgment 

enforceable in New York. Only differing expert 
affidavits were provided and the operative 
statutes were not translated and submitted to 
the court. In addition, the court noted that the 
plaintiff’s submission of papers after defendant 
responded to the motion for summary judgment 
in lieu of complaint was properly allowed. 
Defendant was able to respond to the additional 
documents: 
  

CPLR 5302 provides that New York will 
recognize foreign decrees that are "final, 
conclusive and enforceable where 
rendered even though an appeal 
therefrom is pending." * * * The motion 
court was provided with the affidavits of 
the experts whose opinions differed, but 
was not provided with translated copies of 
the [statutes] cited by both experts. Thus, 
the court was not provided adequate 
information to determine as a matter of 
law that the document is a final judgment 
under Spanish law and ripe for 
enforcement in New York. * * * 

  
There is no absolute rule that in a CPLR 
3213 motion, a plaintiff cannot 
supplement its papers in response to a 
defendant's arguments, so as to establish 
its entitlement to summary judgment in 
lieu of complaint. "Nothing that is curable 
by the mere addition of papers should 
result in a denial of the motion, unless it is 
a denial with leave to renew on proper 
papers" (David D. Siegel, Practice 
Commentaries, McKinney's Cons Laws of 
NY, Book 7B, CPLR C3213:8). "Mere 
omissions from the affidavits" that can be 
rectified by filing and serving additional 
affidavits should be cured by a 
continuance or adjournment in order for 
the additional affidavits to be served and 
filed (id.). * * * Here, defendant had an 
opportunity to address the merits of the 
later-submitted documents, in the form of 
a reply in the cross motion, and therefore 
plaintiff's failure initially to include all the 
documents did not result in prejudice to 
defendant and require denial of the 
motion… .  Sea Trade Mar Corp v 
Coutsodontis, 2013 NY Slip Op 07560, 
1st Dept 11-14-13 
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Statutory 9% Interest Rate, Not Contractual 
18% Rate, Should Have Been Applied to 

Breach of Contract Damages (Even Though 
the Monthly Payments Were Deposited in an 

Escrow Account During Litigation) 
  

The Second Department determined plaintiff 
should have been awarded prejudgment interest 
on the principal amount of the damages 
awarded for breach of contract at the statutory 
9% rate, not the contractual 18% rate which was 
included in the agreed monthly installment 
payments: 
  

…CPLR 5001(a) mandates an award of 
prejudgment interest on the principal 
amount of the damages awarded for its 
breach of contract even though the 
monthly payments due were deposited in 
an escrow account during the pendency 
of this action, and [defendant] received no 
benefit from the disputed payments while 
they were held in escrow … . However, 
the Surrogate's Court improperly applied 
interest on the monthly payments due at 
the rate of 18% per annum. "When a 
claim is predicated on a breach of 
contract, the applicable rate of 
prejudgment interest varies depending on 
the nature and terms of the contract" … . 
The contract rate of interest will be "used 
to calculate interest on principal prior to 
loan maturity or a default in performance," 
and in the absence of "a provision in the 
contract addressing the interest rate that 
governs after principal is due or in the 
event of a breach, New York's statutory 
rate will be applied as the default rate" … 
. Under the terms of the agreement at 
issue here, each monthly payment 
includes interest at the rate of 18% per 
annum. Since the contract rate has 
already been applied to each monthly 
payment prior to its maturity, and the 
agreement does not include a provision 
addressing the interest rate that governs 
after each monthly payment is due or in 
the event of a breach, the Surrogate's 
Court should have applied interest upon 
each monthly payment from the date it 
became due at the statutory rate of 9% 
per annum (see CPLR 5004…). Ross v 
Ross Metals Corp, 2013 NY Slip Op 
07466, 2nd Dept 11-13-13 

  

Relation-Back Doctrine Allowed Amendment 
of Complaint After S/L Had Run 

  
The Fourth Department determined the relation-
back doctrine allowed plaintiff to amend the 
complaint.  The court noted that the addition of 
“piercing the corporate veil” allegations in the 
amended complaint was “of no moment” 
because no new cause of action was stated 
thereby: 
  

In order for the relation back doctrine to 
apply, a plaintiff must establish that “(1) 
both claims arose out of the same 
conduct, transaction, or occurrence, (2) 
the additional party is united in interest 
with the original party, and by reason of 
that relationship can be charged with 
notice of the institution of the action such 
that he or she will not be prejudiced in 
maintaining a defense on the merits, and 
(3) the additional party knew or should 
have known that, but for a mistake by the 
plaintiff as to the identity of the proper 
parties, the action would have been 
brought against the additional party as 
well” … . 

  
Here, we conclude that the first prong of 
the relation back doctrine test is satisfied 
because the claims against DelMonte 
P.C. arise out of the same occurrence as 
that alleged against DelMonte, doing 
business as Niagara Chiropractic Office, 
i.e., Venne’s treatment of plaintiff … .  We 
further conclude that plaintiffs satisfied 
the second prong of that test inasmuch as 
DelMonte P.C. employed Venne and 
therefore may be held vicariously liable 
for his conduct … .  We conclude that 
plaintiffs also satisfied the third prong of 
that test inasmuch as they established 
that their failure to include DelMonte P.C. 
as a defendant in the original or first 
amended complaint “ ‘was a mistake and 
not . . . the result of a strategy to obtain a 
tactical advantage’ ” … .  Nasca… v 
Delmonte…, 1191, 4th Dept 11-15-13 
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Preliminary Injunction Should Not Have Been 
Granted---Petitioners Did Not Show a 
Likelihood of Success on the Merits 

  
The First Department, in a full-fledged opinion 
by Justice Andrias, over a dissent, reversed 
Supreme Court’s grant of a preliminary 
injunction in favor of the petitioners.  Petitioners 
were elected members of the Patrolmen’s 
Benevolent Association of the City of New 
York.  They had been issued Release Time 
certificates by the Office of Labor Relations 
(OLR) pursuant to Mayor’s Executive Order #75 
(EO 75) which approved full-time leave with pay 
and benefits.  After the Release Time certificates 
were issued, the petitioners were indicted for 
alleged involvement in a ticket-fixing 
scheme.  The OLR rescinded the Release Time 
certificates.  Supreme Court granted a 
preliminary injunction reinstating the certificates 
pending arbitration.  The First Department 
determined the preliminary injunction should not 
have been granted because the petitioners 
failed to demonstrate a likelihood of success on 
the merits: 
  

CPLR 7502(c) provides that the Supreme 
Court "may entertain an application for ... 
a preliminary injunction in connection with 
an arbitration that is pending ... but only 
upon the ground that the award to which 
the applicant may be entitled may be 
rendered ineffectual without such 
provisional relief." The party seeking the 
preliminary injunction must also 
demonstrate a probability of success on 
the merits, danger of irreparable injury in 
the absence of a preliminary injunction, 
and a balance of the equities in their favor 
… . Applying these standards, even 
assuming that petitioners established that 
an award in their favor would be rendered 
ineffectual without provisional relief, as 
required by CPLR 7502(c), they have 
failed to make the requisite showing of a 
likelihood of success on the merits, and 
therefore have not established their 
entitlement to injunctive relief… . * * * 
  
Enforcement of EO 75 is committed to the 
OLR Commissioner, who may issue 
implementing rules and regulations. The 
indictments of the individual petitioners on 
charges related to a ticket-fixing scheme 
that include allegations of grand larceny, 
official misconduct, tampering with public 

records, and criminal solicitation 
constitute a sufficient basis for the City to 
determine that the individual petitioners 
did not "at all times conduct themselves in 
a responsible manner" … . Accordingly, 
OLR was entitled to unilaterally rescind 
the Release Time certificates. Matter of 
Patrolmen’s Benevolent Assn of the 
City of New York, Inc v City of New 
York, 2013 NY Slip Op 08033, 1st Dept 
11-3-13 

 

Purported Lack of Standing Is Not a 
Jurisdictional Defect/Sua Sponte Dismissal 

of Complaint Reversed 
  

In reversing Supreme Court, the Second 
Department noted that a court’s power to 
dismiss a complaint sua sponte should rarely be 
used and further noted that a purported lack of 
standing is not a jurisdictional defect warranting 
sua sponte dismissal: 
  

The Supreme Court improvidently 
exercised its discretion in, sua sponte, 
directing the dismissal of the complaint. " 
A court's power to dismiss a complaint, 
sua sponte, is to be used sparingly and 
only when extraordinary circumstances 
exist to warrant dismissal'" … . Here, 
there were no extraordinary 
circumstances warranting sua sponte 
dismissal of the complaint. Moreover, the 
defendants, having failed to answer the 
complaint or make pre-answer motions to 
dismiss the complaint, waived the 
defense of lack of standing … . 
"Furthermore, a party's lack of standing 
does not constitute a jurisdictional defect 
and does not warrant sua sponte 
dismissal of a complaint by the court"… 
.  Onewest Bank FSB v Fernandez, 
2013 NY Slip Op 08233, 2nd Dept 12-
11-13 
 

In a Class Action Suit, Class-
Representatives’ Failure to Keep In Touch 

With Their Lawyer Justified Their Withdrawal 
as Class Representatives 

  
The Third Department determined Supreme 
Court should have allowed representatives of 
the class (in a class action lawsuit) to withdraw 
based upon the representatives’ failure to keep 
in touch with their lawyer: 
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Supreme Court abused its discretion in 
declining to permit the seven class 
representatives to withdraw from this 
action. CPLR 3217 (b) provides that an 
action or proceeding may be discontinued 
"upon order of the court and upon terms 
and conditions, as the court deems 
proper."  While the decision to grant such 
an application is generally committed to 
the sound discretion of the trial court …, a 
party cannot ordinarily be compelled to 
litigate and, absent special circumstances 
– such as prejudice to a substantial right 
of the defendant or other improper 
consequences – discontinuance should 
be granted … . * * * 
  
Class representatives have a duty to 
adequately and vigorously represent the 
interests of class members … .  Thus, if a 
class representative fails to maintain 
contact with class counsel or is otherwise 
no longer willing or able to serve in that 
capacity, he or she cannot fulfill the duties 
of a class representative and should 
withdraw … .  The remedy under such 
circumstances is not to penalize the 
entire class by forcing an unwilling 
plaintiff to remain in the litigation. Hurrel-
Harring… v State of New York…, 
517131, 3rd Dept 12-19-13 

  
Untimely Summary Judgment Motion 

Denied—No Showing of Good Cause for the 
Delay/Motion Was Mislabeled as a Cross 

Motion 
  

In a full-fledged opinion by Justice Feinman, 
over a dissent, the First Department determined 
an untimely motion for summary judgment was 
properly denied because there was no 
explanation for the delay.  The court noted the 
motion was mislabeled as a cross-motion 
because it did not address the issues raised in 
the original motion, but rather addressed the 
allegations in the complaint: 
  

Brill v City of New York (2 NY3d 648 
[2004]) addressed the "recurring 
scenario" of litigants filing late summary 
judgment motions, in effect "ignor[ing] 
statutory law, disrupt[ing] trial calendars, 
and undermin[ing] the goals of 
orderliness and efficiency in state court 
practice" (2 NY3d at 650). Brill holds that 

to rein in these late motions, brought as 
late as shortly before trial, CPLR 3212(a) 
requires that motions for summary 
judgment must be brought within 120 
days of the filing of the note of issue or 
the time established by the court; where a 
motion is untimely, the movant must show 
good cause for the delay, otherwise the 
late motion will not be addressed … .  * * 
* Brill draws a bright line based on the 
two elements of CPLR 3212(a): the 
statutorily imposed or court-imposed 
deadlines for filing summary judgment 
motions, and the showing of good cause 
by a late movant in order for its motion to 
be considered. * * * 
  
We do not hold that when a summary 
judgment motion is filed past the 
deadline, the court must automatically 
reject it. Rather, we enforce the law as 
written by the legislature, and as 
explained in Brill. It is up to the litigant to 
show the court why the rule should be 
flexible in the particular circumstances, 
or, in the words of the statute, that there 
is "good cause shown" for the delay. * * * 
  
To the extent [the] motion was directed at 
the complaint, as opposed to any cross 
claims …, and was not made returnable 
the same day as the original motion, it 
was not a cross motion as defined in 
CPLR 2215. The rule is that a cross 
motion is an improper vehicle for seeking 
relief from a nonmoving party… 
. Kershaw v Hospital for Special 
Surgery, 2013 NY Slip Op 08548, 1st 
Dept 12-24-13 
  

  
French Court Never Had Personal 

Jurisdiction Over New York 
Defendant/Service Not Accomplished In 

Accordance with Hague Convention 
  

The Second Department determined a foreign 
(French) judgment could not be enforced in New 
York because the plaintiff did not demonstrate 
the French court had personal jurisdiction over 
the defendant.  The defendant was not served in 
the French action in accordance with the Hague 
convention: 
  

…[A] foreign country judgment is not 
conclusive, and thus may not be 
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recognized, if (1) it was "rendered under a 
system which does not provide impartial 
tribunals or procedures compatible with 
the requirements of due process of law" 
or (2) "the foreign court did not have 
personal jurisdiction over the defendant" 
(CPLR 5304[a][1]…). A plaintiff seeking 
enforcement of a foreign country 
judgment bears the burden of making a 
prima facie showing that the mandatory 
grounds for nonrecognition do not exist … 
. 
  
Here, the plaintiff failed to make a prima 
facie showing that the Superior Court of 
Paris had personal jurisdiction over the 
defendant. Pursuant to the Hague 
Convention, service in a signatory country 
may be made, inter alia, "by a method 
prescribed by its internal law for the 
service of documents in domestic actions 
upon persons who are within its territory" 
(20 UST 361[5][a]). In the United States, 
the methods prescribed for service under 
the Hague Convention are set forth in 
Rule 4(e)(1) and (2) of the Federal Rules 
of Civil Procedure … . Rule 4(e)(1) 
authorizes service to be made by 
"following state law for serving a 
summons in an action brought in courts of 
general jurisdiction in the state where the 
district court is located or where service is 
made," and Rule 4(e)(2) sets forth three 
specific authorized methods of service. 
…[P]laintiff submitted the affidavit of a 
process server indicating that service was 
effected by delivering the writ of 
summons to a person of suitable age and 
discretion at the defendant's place of 
business in New York. Delivery of the 
summons to a person of suitable age and 
discretion at the defendant's actual place 
of business is a state law method of 
service authorized by CPLR 308(2), and 
thus permissible under Rule 4(e)(1). 
However, CPLR 308(2) additionally 
requires that the summons be mailed to 
either the defendant's last known address 
or actual place of business, and personal 
jurisdiction is not acquired pursuant to 
CPLR 308(2) unless both the delivery and 
mailing requirements have been complied 
with … . Since the affidavit of the 
plaintiff's process server did not aver that 
the writ of summons was additionally 
mailed to the defendant, it was insufficient 

to establish, prima facie, that service was 
properly effected pursuant to CPLR 
308(2) …, and therefore conformed to 
Rule 4(e)(1). Daguerre, S.A.R.L. v 
Rabizadeh, 2013 NY Slip Op 08587, 
2nd Dept 12-26-13 

  
  

Dismissal for Failure to Show Up at a 
Conference with the Judge Constituted a 

Dismissal for Neglect to Prosecute within the 
Meaning of CPLR 205/2008 Amendment to 

CPLR 205 Did Not Apply Retroactively 
  

In a full-fledged opinion by Justice Dickerson, 
the Second Department determined the plaintiffs 
could not recommence a lawsuit which was 
dismissed pursuant to 22 NYCRR 202.27 when 
the plaintiffs failed to show up at a conference 
with the judge. CPLR 205 precludes the 
recommencement of a lawsuit dismissed for 
neglect to prosecute. In 2008 CPLR 205 was 
amended to require the judge to put on the 
record the specific conduct constituting neglect 
and to specify that the conduct involved a 
general pattern of delay.  In order for the 
plaintiffs to prevail in their attempt to restart the 
suit, the 2008 amendment would have to be 
deemed to apply retroactively.  The Second 
Department determined that the dismissal for 
failure to show up at the conference was a 
dismissal for neglect to prosecute, and the 2008 
amendment did not apply retroactively. 
Therefore the plaintiffs attempt to restart the suit 
failed: 
  

…[W]e conclude that the prior action 
commenced by the plaintiffs was 
dismissed for failure to prosecute. We 
further conclude that the 2008 
amendment to CPLR 205(a) is not to be 
applied retroactively and, thus, the 
plaintiffs may not avail themselves of the 
saving provision of CPLR 205(a) 
regardless of whether the Supreme Court 
set forth in the record the specific conduct 
constituting the plaintiffs' neglect to 
prosecute or evidence that the plaintiffs 
were engaged in a general pattern of 
delay. Marrero v Nails, 2013 NY Slip Op 
08599, 2nd Dept 12-26-13 
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Criteria for “Insanity Toll” of Statute of 
Limitations Pursuant to CPLR 208 Not Met 

  
The Second Department determined the 
“insanity toll” of a statute of limitations (CPLR 
208) did not apply to plaintiff’s decedent, and the 
lawsuit was therefore time-barred.  Plaintiff 
alleged plaintiff’s decedent was unable to protect 
his legal rights when he was hospitalized: 
  

CPLR 208 provides, in pertinent part, that 
where the plaintiff is suffering from the 
disability of insanity at the time the cause 
of action accrues, the statute of 
limitations is extended "by the period of 
disability." The toll for insanity applies "to 
only those individuals who are unable to 
protect their legal rights because of an 
over-all inability to function in society," 
and should be narrowly interpreted … . 
"The provision of CPLR 208 tolling the 
Statute of Limitations period for insanity, 
a concept equated with unsoundness of 
mind, should not be read to include the 
temporary effects of medications 
administered in the treatment of physical 
injuries" … . Further, the fact that the 
plaintiff's decedent was able to retain an 
attorney, and arrange for the service of 
notices of claim during his hospital stay, 
indicated that he was not mentally 
incapacitated during that period… 
. Thompson v Metropolitan Transp 
Auth, 2013 NY Slip Op 08614, 2nd Dept 
12-26-13 
  

Motion to Resettle Not Proper Vehicle for 
Substantive Change to Order 

  
In determining a motion to resettle pursuant to 
CPLR 5019(a) was not the proper vehicle for 
seeking the reinstatement of a cause of action 
the court had dismissed, the Second 
Department explained: 
  

"CPLR 5019(a) provides a court with the 
discretion to correct a technical defect or 
a ministerial error, and may not be 
employed as a vehicle to alter the 
substantive rights of a party" … . Where a 
movant seeks to change an order or 
judgment in a substantive manner, rather 
than correcting a mere clerical error, 
CPLR 5019(a) is not the proper 
procedural mechanism to be employed, 
and relief should be sought through a 

direct appeal or by motion to vacate 
pursuant to CPLR 5015(a) … . 
Chmelovsky v Country Club Homes, 
Inc, 2013 NY Slip Op 07927, 2nd Dept 
11-27-13 

  
Supreme Court Should Not Have Treated 

Pre-Answer Motion to Dismiss as Motion for 
Summary Judgment 

  
The Third Department determined Supreme 
Court erred in treating respondents’ pre-answer 
motion to dismiss as a motion for summary 
judgment: 
  

Generally, a summary judgment motion is 
premature prior to the service of an 
answer … .  However, a court may treat a 
pre-answer motion as one for summary 
judgment if it "give[s] prior notice to the 
parties or, through their submissions, the 
parties themselves . . . demonstrate an 
intent to 'deliberately chart[] a summary 
judgment course'" … .  There is no 
indication in the record before us – nor do 
the parties assert – that Supreme Court 
provided any notice of its intention to treat 
the motion as one for summary judgment. 
Thus, the question before us distills to 
whether the parties charted a summary 
judgment course by laying bare their 
proof…. .  [P]etitioners clearly did not lay 
bare all of their proof … .  … Under these 
circumstances, Supreme Court erred in 
treating respondents' motion as one for 
summary judgment.  Dashmaw v Town 
of Peru, 516581, 3rd Dept 11-27-13 

  

CIVIL PROCEDURE/BANKING 
LAW/CONSTITUTIONAL LAW 

  
Failure to Provide Pre-Restraint Notice to a 

Judgment Debtor as Required by the Exempt 
Income Protection Act Violates Due Process 

  
In a full-fledged opinion by Justice Hall, the 
Second Department determined that the failure 
of the judgment debtor’s bank to provide the 
notice required by the Exempt Income 
Protection Act (CPLR 5222-a) before restraining 
the debtor’s account violated due process: 
  

…[T]he statutory mechanism requires the 
attorney for the judgment creditor to serve 
a judgment debtor's banking institution 
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with a copy of the restraining notice, an 
exemption notice, and two exemption 
claim forms (see CPLR 5222-a[b][1]). The 
statute then requires the banking 
institution, within two business days after 
receipt of such documents, to serve upon 
the judgment debtor a copy of the 
restraining notice, the exemption notice, 
and the two exemption claim forms (see 
CPLR 5222-a[b][3]). In this action, the 
attorney for the judgment creditor 
properly sent the required documents to 
the judgment debtor's bank, but the bank 
did not timely send the documents to the 
judgment debtor. As a result, the 
judgment debtor's bank account was 
restrained without any notice to her or 
any opportunity to claim that certain funds 
in the account were exempt from debt 
collection. We conclude that this 
constituted a violation of the judgment 
debtor's due process rights, and, as a 
remedy, afford the judgment debtor the 
opportunity to claim exemptions before 
any funds in her account are turned 
over. Distressed Holdings LLC v 
Ehrler, 2013 NY Slip Op 08044, 2nd 
Dept 12-4-13 
 

CIVIL PROCEDURE/COLLATERAL 
ESTOPPEL 

  
Plaintiff Entitled to Summary Judgment 
Against Third-Party Defendant Under 

Doctrine of Collateral Estoppel 
  
The Fourth Department determined plaintiff was 
entitled to summary judgment against a third-
party defendant under the doctrine of collateral 
estoppel.  Plaintiff was injured in a snowmobile 
collision.  Plaintiff sued one snowmobile driver 
and the other snowmobile driver was brought 
into the case as a third-party defendant. The jury 
found each driver 50% liable: 
  

…[W]e agree that plaintiff is entitled to 
summary judgment in the amount sought 
in the complaint based on the doctrine of 
collateral estoppel.  We therefore modify 
the order accordingly.  “The doctrine of 
collateral estoppel precludes a party from 
relitigating ‘an issue which has previously 
been decided against him in a proceeding 
in which he had a fair opportunity to fully 
litigate the point’ ” … .  “The party seeking 

the benefit of collateral estoppel has the 
burden of demonstrating the identity of 
the issues in the present litigation and the 
prior determination, whereas the party 
attempting to defeat its application has 
the burden of establishing the absence of 
a full and fair opportunity to litigate the 
issue in the prior action” … .  Here, the 
issues are identical because in the prior 
action defendant was required to defend 
against the claim that he was negligent in 
the operation of his snowmobile and that 
his negligence was a proximate cause of 
this accident.  Moreover, he had a full and 
fair opportunity to litigate those issues in 
the prior action and was in no way limited 
by virtue of the fact that he was a third-
party defendant as opposed to a direct 
defendant.  Specifically, CPLR 1008 
grants to a third-party defendant all of the 
rights a direct defendant has to defend 
against a plaintiff’s claims, including the 
full rights of discovery afforded by CPLR 
article 31… .  Given that defendant had a 
full and fair opportunity to litigate the 
negligence claim against him in the prior 
action as well as to contest the value of 
plaintiff’s injuries, plaintiff is entitled to 
summary judgment… .Ackman v 
Haberer, 1059, 4th Dept 11-15-13 

  
  

CIVIL 
PROCEDURE/ENVIRONMENTAL 

LAW/ADMINISTRATIVE LAW 
  

Regulations Promulgated by Administrative 
Bodies Are Quasilegislative Acts---Any 
Challenge to the Regulations Must Be 

Brought in an Article 78 Proceeding Alleging 
the Regulations to Be Arbitrary and 

Capricious 
  

The Third Department assumed, without 
deciding, that the plaintiffs, three New York 
residents and electricity ratepayers, had 
standing to bring an action challenging the 
Regional Greenhouse Gas Initiative (RGGI) 
which implemented a carbon-dioxide-emission 
cap and trade program for New York power 
plants.  The challenged RGGI regulations had 
been promulgated by the Department of 
Environmental Conservation (DEC) and the New 
York State Energy Research and Development 
Authority (NYSERDA). The court determined the 
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complaint was properly dismissed because, 
although couched in terms of a request for a 
declaratory judgment, the action should have 
been brought as an Article 78 proceeding 
subject to the four-month statute of limitations: 
  

Although declaratory judgment actions 
are typically governed by a six-year 
statute of limitations (see CPLR 213 [1]), 
"a court must look to the underlying claim 
and the nature of the relief sought and 
determine whether such claim could have 
been properly made in another form" …. 
"Where, as here, governmental activity is 
being challenged, the immediate inquiry 
is whether the challenge could have been 
advanced in a CPLR article 78 
proceeding" … .  "While it is well 
established that a challenge to the validity 
of legislation may not be brought under 
[CPLR] article 78, this principle does not 
apply to the quasilegislative acts and 
decisions of administrative agencies," 
which are subject to a four-month statute 
of limitations … .  
  
Here, plaintiffs' first three causes of action 
challenge the validity of the RGGI 
regulations promulgated by DEC and 
NYSERDA pursuant to the statutory 
authority granted to those respective 
administrative bodies pursuant to the 
Environmental Conservation Law and the 
Public Authorities Law.  The enactment of 
such regulations was "quasi-legislative" 
and, as such, plaintiffs' challenges thereto 
were capable of being reviewed in the 
context of a CPLR article 78 proceeding 
… .  Although at times couched in terms 
of constitutional infirmity and illegality, the 
essence of plaintiffs' claims against DEC 
and NYSERDA is that the RGGI 
regulations are "arbitrary and capricious" 
and that the decision to promulgate such 
regulations was "affected by an error of 
law" (CPLR 7803 [3]…).  Thrun v 
Cuomo, 516556, 3rd Dept 12-5-13 

  

 
 
 
 
 
 

CIVIL PROCEDURE/FORECLOSURE 
  

CPLR 3408, Which Requires a Settlement 
Conference in a Foreclosure Action Involving 
a Primary Residence, Does Not Apply Where 

the Mortgage Collateralizes a Personal 
Guaranty of a Commercial Loan to a 

Corporation 
  

In a full-fledged opinion by Justice Cohen, the 
Second Department determined a statute 
designed to assist homeowners faced with 
foreclosure on their primary residence (calling 
for a settlement conference) did not apply where 
the mortgage collateralizes a personal guaranty 
of a commercial loan to a corporation: 
  

CPLR 3408 (requiring a settlement 
conference) is certainly applicable to 
many residential foreclosure actions. 
However, CPLR 3408 does not apply to 
every residential foreclosure action. 
Indeed, CPLR 3408 is limited to 
residential foreclosure actions involving 
home loans as the term "home loan" is 
defined by RPAPL 1304. As so defined, 
home loans are those which are made to 
a natural person and in which the debt 
incurred is primarily for personal, family, 
or household purposes (see RPAPL 
1304[5][a][ii], [iii]). 
  
The borrower, as defined under the 
instant term loan agreement and the note, 
and the entity that is recognized in the 
guaranty, was [a corporation]. … The 
borrower …was not a natural person (see 
RPAPL 1304[5][a][ii]). 
  
Further, the debt incurred was the 
$230,000 loan given to [the corporation]. 
The Supreme Court correctly determined 
that since the purpose of the loan was to 
purchase machinery and equipment, and 
to fund other various start-up, closing, 
and construction costs associated with 
fashioning a … store, it was clearly not 
primarily incurred for personal, family, or 
household purposes (see RPAPL 
1304[5][a][ii]…).  Independence Bank v 
Valentine, 2013 NY Slip Op 07937, 2nd 
Dept 11-27-13 
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CIVIL PROCEDURE/MUNICIPAL LAW 
  

Motion to Renew Based Upon New Evidence 
Should Have Been Granted/Request to 
Depose Knowledgeable Witnesses In 

Addition to the Witnesses Initially Provided 
by the Municipality Should Have Been 

Granted 
  

The Third Department determined a motion to 
renew based upon newly discovered evidence 
and a motion to depose additional 
knowledgeable witnesses (from the municipality) 
should have been granted: 
  

To be entitled to renewal, plaintiffs were 
required to provide new facts that would 
change the prior determination as well as 
a justifiable excuse for not providing such 
facts earlier (see CPLR 2221 [e] [2], 
[3]…).  "While we generally decline to 
disturb the decision to grant or deny a 
motion to renew, we will do so if there 
was an abuse of discretion" … . * * * 
Renewal of that part of plaintiffs' motion 
which sought the production of 
knowledgeable witnesses should have, to 
a large extent, also been granted.  "While 
a municipality, in the first instance, has 
the right to determine which of its officers 
or employees with knowledge of the facts 
may appear for an examination before 
trial, a plaintiff may demand the 
production of additional witnesses, upon 
a showing that the representative already 
deposed had insufficient knowledge or 
was otherwise inadequate"… . Hurrel-
Harring… v State of New York…, 
517132, 3rd Dept 12-19-13 

 

CIVIL PROCEDURE/NEGLIGENCE 
  

Defendant Estopped from Claiming He Was 
Not Properly Served Because He Never 
Notified DMV of His Change of Address 

  
The Second Department determined the 
defendant, who brought a motion to vacate a 
default judgment in an automobile-accident 
case, was estopped from claiming he was not 
properly served because he never notified the 
Department of Motor Vehicles of his change of 
address: 
  

Since the respondent failed to notify the 
DMV of his change of residence, as 
required by Vehicle and Traffic Law § 
505(5), he was estopped from raising a 
claim of defective service … . 
Accordingly, that branch of the 
respondent's motion which was pursuant 
to CPLR 5015(a)(4), based on lack of 
personal jurisdiction, should have been 
denied. Likewise, the respondent was not 
entitled to relief pursuant to CPLR 
5015(a)(1), based upon excusable 
default; the respondent's purported 
change of residence is not a reasonable 
excuse, because he failed to comply with 
Vehicle and Traffic Law § 505(5) … . 
  
Moreover, the respondent was not 
entitled to relief pursuant to CPLR 317, 
since his failure to receive notice of the 
summons was a deliberate attempt to 
avoid such notice… . Canales v Flores, 
2013 NY Slip Op 08584, 2nd Dept 12-
26-13 

  

CIVIL PROCEDURE/SUBJECT 
MATTER JURISDICTION 

  
Supreme Court Did Not Have Subject Matter 

Jurisdiction In an Action Seeking 
Compensation for an Alleged 

Unconstitutional Taking of Land Based Upon 
the Denial of a Subdivision Application---the 
Court of Claims Has Exclusive Jurisdiction 

  
The plaintiff landowner wished to subdivide a 16 
acre parcel and build homes with septic 
systems.  The land is in a watershed.  The town 
rejected the subdivision because the septic 
systems would violate the watershed 
regulations. The plaintiff then sued in Supreme 
Court seeking $1,000,000 as compensation for 
the alleged unconstitutional taking of his 
property.  In concluding that Supreme Court did 
not have subject matter jurisdiction, the Second 
Department wrote: 
  

The plaintiff acknowledges that the 
instant action for a judgment declaring an 
unconstitutional taking is a precursor to 
the commencement of an action to 
recover damages in the Court of Claims 
based on that taking. The plaintiff, in 
effect, seeks to bifurcate its claim: to 
establish the State's liability in the 
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Supreme Court, and then to establish 
damages in the Court of Claims. The 
State Constitution, however, vests the 
Court of Claims with exclusive subject 
matter jurisdiction over claims against the 
State for appropriation of real property 
(see NY Const, art VI, § 9; Court of 
Claims Act § 9[2]). The plaintiff's action 
runs afoul of this exclusive grant. 
Therefore, we agree with the Supreme 
Court that it lacks subject matter 
jurisdiction over the plaintiff's claim… 
. Monroe Equities LLC v New York 
State, 2013 NY Slip Op 07715, 2nd Dept 
11-20-13 

 

CONTRACT LAW 
  

Material Breach and Abandonment of 
Subcontract Waived Notice of Termination 

and Opportunity to Cure and Warranted 
Cost-to-Complete Damages 

  
The First Department explained the criteria for 
cost-to-complete damages for a subcontractor’s 
breach before completion of performance.  The 
court noted that plaintiff was not entitled to 
overpayment damages in addition to the cost-to-
complete damages because receipt of both 
would amount to a double recovery: 
  

Defendants are entitled to cost-to-
complete damages because plaintiff 
materially breached and abandoned the 
subcontract, and waived any right to 
notice of termination or an opportunity to 
cure. The subcontract explicitly provides 
that time is of the essence, that plaintiff's 
delay or failure to meet scheduling 
requirements warrants termination, and 
that plaintiff must perform work even if the 
parties dispute that work's 
characterization, yet plaintiff repeatedly 
failed to timely perform and complete 
work, despite defendant E-J Electric 
Installation Co.'s repeated demands … . 
Among other material breaches, plaintiff 
repudiated the subcontract by 
abandoning the work site when only 
73.49% of plaintiff's work was complete 
… . Accordingly, plaintiff waived any right 
to notice of termination … . 
It is well-settled that if a subcontractor 
breaches before completing performance, 
the contractor is entitled to recover 

reliance, or cost-to-complete damages 
from the subcontractor… . Kleinberg 
Elec Inc v E-J Elec Installation Co, 
2013 NY Slip Op 07256, 1st Dept 11-7-
13 
  

Contract Which Theoretically Could Be 
Completed in a Year, Even If Highly Unlikely, 

Survives Statute of Frauds Defense 
  
The Fourth Department determined a contract 
which could possibly be performed in a year, 
even though such performance is unlikely, 
survives the statute of frauds defense: 
  

…[D]efendants contend that Supreme 
Court erred in determining that an alleged 
oral agreement between the parties is not 
void and unenforceable pursuant to the 
statute of frauds (see General Obligations 
Law § 5-701 [a] [1]…).  The alleged oral 
agreement provided that defendants 
would purchase plaintiff’s business for 
$480,000 and make an initial payment of 
$10,000, followed by 23 monthly 
payments of $20,000 and a final payment 
of $10,000.  No party asserted that 
prepayment of the purchase price was 
prohibited under the alleged oral 
agreement.  Plaintiff asserted that she 
fully performed her obligations under the 
alleged oral agreement and that 
defendants made several payments 
thereunder before defaulting. … 
Taking plaintiff’s “allegations as true and 
resolv[ing] all inferences which 
reasonably flow therefrom in [her] favor” 
…, we conclude that the court properly 
denied the motion.  “As long as [an] 
agreement may be ‘fairly and reasonably 
interpreted’ such that it may be performed 
within a year, the [s]tatute of [f]rauds will 
not act as a bar [to enforcing it] however 
unexpected, unlikely, or even improbable 
that such performance will occur during 
that time frame” … .  Here, the absence 
of a term prohibiting payment in full within 
the first year makes possible full 
performance of the alleged oral 
agreement within that year, and thus 
defendants did not meet their burden of 
establishing that the statute of frauds 
renders the alleged oral agreement void 
and unenforceable… . DeJohn v 
Speech, Language & Communication 
Associates …, 1082, 4th Dept 11-8-13 
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Portions of Covenant Not to Compete 

Unenforceable/Liquidated Damages Clause 
Constituted a Penalty 

  
The Fourth Department determined a covenant 
not to compete was ambiguous with respect to 
the scope of prohibited activity, unenforceable to 
the extent it attempted to bind third parties, and 
the liquidated damages clause in the covenant 
was an unenforceable penalty: 
  

…[T]he liquidated damages clause is an 
unenforceable penalty.  Liquidated 
damages are enforceable only to the 
extent that they constitute “ ‘an estimate, 
made by the parties at the time they enter 
into their agreement, of the extent of the 
injury that would be sustained as a result 
of breach of the agreement’ ” … 
.  Typically, a liquidated damages clause 
is enforceable if the stipulated amount of 
damages “bears a reasonable proportion 
to the probable loss and the amount of 
actual loss is incapable or difficult of 
precise estimation” … .  However, if the 
clause provides for damages “ ‘plainly or 
grossly disproportionate to the probable 
loss, the provision calls for a penalty and 
will not be enforced’ ” … .   Here, 
although the amount of actual damages is 
incapable of precise estimation, the 
amount of liquidated damages was 
grossly disproportionate to the probable 
loss and was designed to penalize 
plaintiff for his interference with the 
Agreement, as well as the interference of 
others with the Agreement.  Moreover, 
the liquidated damages clause here 
eliminates the balance due under the 
Agreement based on minor breaches of 
the covenant not to compete such that it 
is an “unconscionable penalty and should 
not be enforced” … .  Del Nero v 
Colvin…, 911, 4th Dept 11-8-13 
 

Part Performance Exception to the Statute of 
Frauds Does Not Apply to Contracts Which 

Cannot Be Performed Within One Year 
  

The First Department, in a full-fledged opinion 
by Justice Saxe, determined that the part 
performance exception to the statute of frauds 
should not be applied to contracts that cannot be 
performed within one year.  The court first 
explained what “capable of performance within 

one year” means, and then looked at the 
controlling statute (General Obligations Law 5-
701 (a)(1): 
  

Before addressing the central issue of the 
applicability of a part performance 
exception for contracts that must be in 
writing under General Obligations Law § 
5-701, I note … the oral contract alleged 
here was categorized as a contract 
incapable of performance within one year 
of its making (General Obligations Law § 
5-701[a][1]). The application of § 5-
701(a)(1) is limited to contracts that "have 
absolutely no possibility in fact and law of 
full performance within one year" … . 
"[T]he statute does not include an 
agreement which is simply not likely to 
be… performed, nor yet one which is 
simply not expected to be performed 
within the space of a year. Neither does it 
include an agreement which, fairly and 
reasonably interpreted, admits of a valid 
execution within that time, although it may 
not be probable that it will be" … . So, the 
determination of whether an alleged oral 
contract can possibly be performed within 
one year of its making is not conducted 
by looking back at the actual 
performance; it requires analysis of what 
was possible, looking forward from the 
day the contract was entered into. * * * 
  
Analysis of the part performance 
exception must begin by emphasizing 
that General Obligations Law § 5-701 
lacks any provision for a part 
performance exception such as that 
explicitly provided for by General 
Obligations Law § 5-703, which concerns 
contracts for the conveyance of an 
interest in real property. That is, while § 
5-703(4) specifically provides, "Nothing 
contained in this section abridges the 
powers of courts of equity to compel the 
specific performance of agreements in 
cases of part performance," the broader 
statute of frauds provision of § 5-701 
contains nothing of the sort - although, 
notably, it contains other exceptions … . 
  
Two relevant principles of statutory 
construction apply here. The first is that 
"a court cannot amend a statute by 
inserting words that are not there, nor will 
a court read into a statute a provision 
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which the Legislature did not see fit to 
enact" … . The second is that an 
"inference must be drawn that what is 
omitted or not included was intended to 
be omitted and excluded" … . Inferring 
that the Legislature authorized a part 
performance exception for an oral 
contract that is not capable of 
performance within one year violates 
these principles. Gural v Drasner, 2013 
NY Slip Op 088391, 1st Dept 12-17-14 

 

CONTRACT 
LAW/NEGLIGENCE/MUNICIPAL LAW 

  
Condominium Owners Stated a Cause of 

Action Based Upon Third-Party-Beneficiary 
Status Re: a Contract Between the Village 

and an Engineer Hired to Inspect the 
Condominiums/The Contract Cause of 

Action Precluded the Professional 
Malpractice Cause of Action 

  
The Second Department determined that a 
cause of action based upon the theory that 
condominium owners were third-party 
beneficiaries of a contract between a village and 
an engineer hired to inspect the condominiums 
should not have been dismissed.  It was alleged 
that the engineer approved the buildings 
(leading to the issuance of certificates of 
occupancy by the village) despite defects, 
including the absence of firewalls. Because a 
contract-based theory had been properly 
alleged, the related professional malpractice 
cause of action, sounding in negligence, should 
have been dismissed: 
  

In determining third-party beneficiary 
status it is permissible for the court to 
look at the surrounding circumstances as 
well as the agreement . . . Moreover, it is 
well settled that the obligation to perform 
to the third party beneficiary need not be 
expressly stated in the contract" … . 
Here, the plaintiffs submitted an affidavit 
from the Village Attorney attesting that 
the Village engaged the defendant to 
perform the subject inspections for the 
benefit of the purchasers of the subject 
condominiums … . Moreover, "the identity 
of a third-party beneficiary need not be 
set forth in the contract or, for that matter, 

even be known as of the time of its 
execution" … . 
  
The plaintiffs asserted in the complaint 
that the defendant "negligently performed 
inspection services relative to the homes 
in [Encore I] and [Encore II]," in that, inter 
alia, the defendant "fail[ed] to detect the 
existence of defects in the homes and 
appurtenant common areas." "[M]erely 
alleging that a party breached a contract 
because it failed to act with due care will 
not transform a strict breach of contract 
claim into a negligence claim" … . This is 
because "[o]bligations that flow 
exclusively from a contract must be 
enforced as contractual duties under a 
theory of contract law" … . "[A] court 
enforcing a contractual obligation will 
ordinarily impose a contractual duty only 
on the promisor in favor of the promisee 
and any intended third-party 
beneficiaries" … . "Thus where a party is 
merely seeking to enforce its bargain, a 
tort claim will not lie'" .. . Taking into 
account the applicable factors, including 
"the nature of the injury, the manner in 
which the injury occurred and the 
resulting harm" … , it is clear that the 
plaintiffs, as third-party beneficiaries, are 
seeking enforcement of the defendant's 
promise to properly inspect the 
construction of the subject homes. Thus, 
the only claim the plaintiffs have alleged 
against the defendant is one sounding in 
contract, and they have failed to state a 
cause of action sounding in tort. 
Accordingly, the Supreme Court properly 
directed dismissal of the second cause of 
action pursuant to CPLR 
3211(a)(7). Encore Lake Grove 
Homeowners Assn Inc v Cashin Assoc 
PC, 2013 NY Slip Op 07932, 11-27-13 
 
 

CRIMINAL LAW 
  

References to Counsel Did Not Constitute an 
Unequivocal Request for Counsel 

  
The Fourth Department determined defendant’s 
references to an attorney did not amount to an 
unequivocal request for counsel such that 
questioning should cease: 
  



27 
 

The right to counsel attaches, inter alia, 
“when a person in custody requests to 
speak to an attorney or when an attorney 
who is retained to represent the suspect 
enters the matter under investigation” … 
.  Here, defendant did not ask to speak to 
an attorney at any point during the police 
interrogation.  Defendant’s statements to 
the effect that he had an attorney and his 
questions whether he should have an 
attorney present were not an unequivocal 
invocation of the right to counsel … 
.  Further, defendant failed to “present[] 
evidence establishing that he was in fact 
represented by counsel at the time of 
interrogation, as defendant contended” … 
.  Although defendant indicated that he 
had a lawyer in connection with his 
marital separation, we conclude that the 
lawyer “was not retained ‘in the matter at 
issue’ ” … .  Contrary to the further 
contention of defendant, “the record of 
the suppression hearing supports the 
court’s determination that the statements 
at issue were not rendered involuntary by 
reason of any alleged coercion by the 
police” … . People v Henry, 1096, 4th 
Dept 11-8-13 
  
  

Criteria for CPL 440.20 Motion 
Explained/Predicate Offenses Must Run 

Concurrently 
   

The Fourth Department noted the trial court 
applied the wrong criteria to defendant’s motion 
pursuant to CPL 440.20 to vacate his 
consecutive sentences and determined 
defendant’s sentences must run 
concurrently.  Either the robbery or forgery count 
could serve as the predicate for the felony 
assault count and therefore the sentences for 
the predicate counts must run concurrently with 
the sentence for felony assault: 
  

…[T]he court erred in denying the motion 
on the ground that defendant could have 
raised this issue on his direct 
appeal.  Mandatory denial of a motion 
pursuant to CPL 440.20 is required only 
when the issue “was previously 
determined on the merits upon an appeal 
from the judgment or sentence” (CPL 
440.20 [2]), which in this case it was not 
… .  The court erred in conflating the 
provisions of CPL 440.10 with those of 

CPL 440.20.  The procedural bar set forth 
in CPL 440.10 (2) (c) “applies only to 
motions made pursuant to section 
440.10, and it is undisputed that the 
instant motion was made pursuant to 
section 440.20” … . 

  
We agree with defendant that the 
consecutive sentences for the robbery 
and forgery counts are illegal under the 
facts of this case. The indictment and 
charge to the jury set forth that either 
count could serve as the predicate for the 
count of felony assault, and thus the 
predicate counts must run concurrently 
with the count of felony assault … .  The 
sentences imposed on the counts of 
robbery and forgery must therefore also 
run concurrently… . People v Povoski, 
1050.1, 4th Dept 11-8-13 
  

Shooting Accomplished With Two Weapons 
Constituted a Single Continuing 

Offense/Indictment Not Duplicitous 
  

Over a dissent, the Fourth Department 
determined a shooting accomplished with more 
than one weapon did not constitute two distinct 
offenses, but rather constituted a continuing 
offense, and, therefore, the indictment was not 
duplicitous: 
  

It is well established that, “ ‘[w]here an 
offense may be committed by doing any 
one of several things, the indictment may, 
in a single count, group them together 
and charge the defendant with having 
committed them all, and a conviction may 
be had on proof of the commission of any 
one of the things, without proof of the 
commission of the others’ ” … .  Contrary 
to the position of the dissent, we conclude 
that the evidence at trial established that 
the multiple shots fired from two separate 
firearms “constitute[d] a single 
uninterrupted assault rather than a series 
of distinct criminal acts . . . , and the 
assault ‘occurred over a short time frame, 
without apparent abeyance, and was 
triggered by a single incident of anger’ ” 
… .  “The fact that more than one 
dangerous instrument allegedly was used 
by the defendant[], and more than one 
[shot] was [fired] causing the [victim] 
several injuries, does not transform this 
single criminal incident into multiple 
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assaults or acts of [reckless 
endangerment] which must be charged 
by separate counts” … .  We respectfully 
disagree with the position of the dissent 
that there were separate impulses with an 
abeyance between them.  Rather, the 
evidence established that defendant 
assaulted the victim and his fiancée in an 
attempt to seek revenge for the fiancée’s 
alleged assault on defendant’s sister. 
There was one motive and one 
impulse:  to seek revenge.  We see no 
distinction between a situation in which 
an assaulting defendant takes the time to 
reload one weapon and one in which the 
assaulting defendant takes the time to 
obtain a second weapon with the single 
impulse of continuing the ongoing 
assault. 

  
With respect to the count of reckless 
endangerment in the first degree, the 
conduct encompassed by that count was 
the act of endangering the life of the 
victim’s fiancée, who was in the vicinity of 
the victim the entire time defendant was 
shooting at the victim. “Where . . . a crime 
by its nature as defined in the Penal Law 
may be committed either by one act or by 
multiple acts and can be characterized as 
a continuing offense over time, the 
indictment may charge the continuing 
offense in a single count” … .  Under the 
circumstances of this case, the crime of 
reckless endangerment “involved a 
continuing offense” and could therefore 
encompass multiple acts in one count 
without being duplicitous … .  In our view, 
the fact that the multiple shots were fired 
from two separate firearms did not 
transform this continuing offense into two 
separate offenses.  We disagree with the 
dissent’s assumption that the fiancée was 
“potentially out of harm’s way” when she 
sought refuge in a vehicle during the 
barrage of gunshots inasmuch as the 
vehicle was still in the vicinity of the 
gunshots.  “[R]eckless endangerment is a 
conduct specific . . . crime,” and here the 
conduct underlying that count of the 
indictment was the firing of multiple 
gunshots in the vicinity of the fiancée … 
.  We thus conclude that the indictment 
was not rendered duplicitous by the 
court’s instruction that the jury could find 
defendant guilty of the assault and 

reckless endangerment charges if it found 
that defendant used either firearm or 
both.   We reject the view of the dissent 
that “ ‘there were two distinct shooting 
incidents’ ” … .  People v Flanders, 963, 
4th Dept 11-8-13 
  

Prosecutorial Misconduct Noted (Conviction 
Upheld However) 

  
In affirming defendant’s conviction, the Fourth 
Department noted its agreement with 
defendant’s assertions of prosecutorial 
misconduct: 
  

We agree with defendant that it was 
improper for the prosecutor to remark that 
a witness was afraid of defendant 
inasmuch as that was not a fair comment 
on the evidence … .  We further agree 
with defendant that the prosecutor 
improperly used defendants past crimes 
of violence to suggest that the witness 
had “a reason to be afraid.”  It is 
fundamental that the function of 
crossexamining a defendant about his or 
her prior criminal, vicious, or immoral acts 
“is solely to impeach [the defendant’s] 
credibility as a witness” … 
.  Nevertheless, we conclude that the 
prosecutor’s isolated remarks were not so 
egregious as to deprive defendant of a 
fair trial …, particularly considering that 
this was a bench trial… .  People v King, 
1135, 4th Dept 11-8-13 
  
  

People’s Delay In Providing Bill of 
Particulars Did Not Require Dismissal Under 

Speedy Trial Statute 
  

The Fourth Department determined that the 
People’s delay in providing a bill of particulars 
did not require dismissal of the indictment 
pursuant to the speedy trial statute: 
  

…[D]efendant asserted that the People’s 
bill of particulars was due on January 7, 
2009—15 days after defendant’s request 
(see CPL 200.95 [2])—but that it was not 
served until August 10, 2009.  According 
to defendant, the time period from 
January 7 to August 10, which exceeds 
six months, constitutes postreadiness 
delay that should be charged to the 
People, thus warranting dismissal under 
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CPL 30.30.  We reject that contention. 
Prior to their failure to serve a timely bill 
of particulars, the People announced their 
readiness for trial on the record, and 
“[f]ailing to serve a bill of particulars is in 
no way inconsistent with the 
prosecution’s continued readiness” … 
.  We addressed a similar contention in 
People v Runion (107 AD2d 1080), 
determining that “[t]he court should not 
have granted the motion made under 
CPL 30.30 to dismiss the indictment 
because of the delays of the prosecutor, 
after she had announced her readiness 
for trial, in providing discovery materials 
and in serving a supplemental bill of 
particulars.  Defendant’s remedies for 
such delays do not include dismissal 
under CPL 30.30” (id. at 1080).  People v 
Griffin, 1154, 4th Dept 11-8-13 
  

Temporary Lawful Possession of Weapon 
Defense Disproved/Justification Defense in 

Context of Criminal Possession of a Weapon 
Explained 

  
The Fourth Department determined the 
evidence was sufficient to disprove defendant’s 
defense of temporary and lawful possession of a 
weapon, and explained how the justification 
defense relates to criminal possession of a 
weapon: 
  

Even if, as defendant contends, he 
originally acquired the gun by disarming 
his alleged assailant in the course of a 
robbery, we conclude that the evidence is 
legally sufficient to establish that he 
thereafter possessed it with the requisite 
unlawful intent … .  After evading his 
alleged robber, defendant returned to the 
scene of the robbery with the gun drawn 
and fired five shots, one of which struck 
his alleged assailant in the leg. Defendant 
then regained possession of his property, 
a duffel bag containing $27,000 in cash, 
and fled upon the approach of the police. 
Such conduct is “utterly at odds with 
[defendant’s] claim of innocent 
possession . . . temporarily and 
incidentally [resulting] from . . . disarming 
a wrongful possessor”… . 

  
Defendant further contends that he had 
no duty to retreat, but was justified in 
acting as he did, because the People 

failed to prove that he could have 
retreated with complete safety.  We reject 
that contention.  It is well settled that the 
defense of justification, which involves the 
“justifiable use of physical force” (Penal 
Law § 35.05 …), does not apply to 
criminal possession of a weapon … 
.  Thus, the “duty to retreat” rule, which 
applies to the defense of justification in 
connection with the use of deadly 
physical force (see § 35.15 [2] [a]), is not 
relevant here. Nonetheless, justification is 
relevant to a defendant’s intent in using a 
weapon.  In other words, “[t]he use of a 
firearm to engage in conduct that is 
justifiable under the law is not 
unlawful.  Thus, an intent to use a firearm 
against another justifiably is not an intent 
to use it unlawfully” … .  Here, however, 
the evidence is legally sufficient to 
establish that defendant “possessed the 
firearm with the intent to use it against 
another unlawfully and not solely with the 
intent to use it justifiably”… . People v 
Bailey, 1080, 4th Dept 11-8-13 

  
Conviction Overturned for the Second Time 

Because of Misconduct by the Same 
Prosecutor 

  
In reversing defendant’s conviction for the 
second time (after the retrial) because of the 
same prosecutor’s misconduct, the Fourth 
Department also concluded there was 
insufficient evidence of the value of stolen items 
(cost of items when purchased not enough)) and 
there was insufficient evidence of possession of 
a controlled substance (statement that cocaine 
was smoked by the defendant on a particular 
day not enough). With respect to the 
prosecutorial misconduct, the court wrote: 
  

Despite our prior admonition on 
defendant’s first appeal, the prosecutor 
on retrial repeated some of the improper 
comments from the first summation and 
made additional comments that we 
conclude are improper.  The prosecutor 
improperly denigrated the defense and 
defense counsel, repeatedly 
characterizing the defense as “noise,” 
“nonsense” and a “distraction[],” and 
arguing that defense counsel was 
fabricating facts and attempting to 
mislead the jury .. .  In one of the more 
troubling passages in her summation, the 
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prosecutor stated, “You are here for the 
People of the State of New York versus 
[defendant] . . . It is not about who isn’t 
sitting at the defense table, it is about 
who is.  Are you buying it? Because that’s 
what they’re selling.  Theories disguised 
as arguments and posturing as 
evidence.  And I’m not suggesting the 
defendant has the burden of proving 
anything because the burden rests with 
the People, but by the same token, it 
doesn’t give counsel license to make stuff 
up and pretend that it’s evidence.  They 
all have something in common.  These 
theories, they’re noise, they’re 
nonsense.  They want you to be 
distracted.  Do not be distracted.” 

  
In addition, the prosecutor misstated the 
evidence and the law…, made an 
inappropriate “guilt by association” 
argument …, and improperly 
characterized the case as “about finding 
the truth and it is as simple as that” … 
.  Perhaps the prosecutor’s most 
egregious misconduct occurred when she 
made herself an unsworn witness and 
injected the integrity of the District 
Attorney’s office into the case … .  With 
respect to a chief prosecution witness, 
who did not testify at the first trial and 
who turned herself in on a warrant the 
day prior to her testimony, the prosecutor 
stated:  “When she arrived at our offices, 
she was escorted over to Buffalo City 
Court because she had a warrant, 
because that’s what you have to do, and 
she was released on her own 
recognizance by the judge.  And let me 
be very clear here when we talk about 
promises to witnesses or benefits that 
they received.  Let me be very clear. 
Neither myself, nor [the other prosecuting 
attorney], nor anyone from our office, 
ever promised her anything in exchange 
for her testimony” … .  The Court of 
Appeals condemned similar comments by 
the prosecutor… . People v Morgan, 
942, 4th Dept 11-8-13 
  

Maximum Sentence Deemed Unduly Harsh 
and Severe 

  
The Fourth Department determined the 
imposition of the maximum sentence for criminal 

possession of a weapon in the second degree 
(15 years) was unduly harsh and severe: 
  

Defendant has no prior felony 
convictions, and he served four years in 
the United States Navy, receiving an 
honorable discharge.  Also, it is 
undisputed that defendant did not 
threaten anyone with the weapon or use it 
in a violent manner. Although we are 
mindful that defendant’s actions 
endangered the lives of innocent people, 
including the police officers who were 
pursuing his vehicle, we conclude that the 
maximum punishment is not warranted. 
We therefore modify the judgment as a 
matter of discretion in the interest of 
justice by reducing the sentence imposed 
for criminal possession of a weapon in 
the second degree to a determinate term 
of imprisonment of 10 years (see 
generally CPL 470.15 [6] [b]), to be 
followed by the five-year period of 
postrelease supervision imposed by the 
court. People v Atchison, 1091, 4th 
Dept 11-8-13 
  

Representation by Counsel on Unrelated 
Matter Recently Concluded by Conviction 
Did Not Preclude Defendant from Validly 

Waiving Right to Counsel 
  

The Fourth Department noted that the 
representation of defendant by counsel in an 
unrelated matter which had just been disposed 
of by conviction did not prevent defendant from 
validly waiving his right to counsel when 
interviewed by the police about the instant 
charge: 
  

“Under New York’s indelible right to 
counsel rule, a defendant in custody in 
connection with a criminal matter for 
which he is represented by counsel may 
not be interrogated in the absence of his 
attorney with respect to that matter or an 
unrelated matter unless he waives the 
right to counsel in the presence of his 
attorney” … .  However, “[w]hen the prior 
charge has been disposed of by dismissal 
or conviction, the indelible right to counsel 
disappears and the defendant is capable 
of waiving counsel on the new charge” … 
.  Here, a police detective testified at the 
Huntley hearing that defendant had been 
sentenced on the unrelated criminal case 



31 
 

before the detective questioned him 
regarding these crimes, and County Court 
therefore properly determined that the 
police were not precluded from 
questioning him regarding the instant 
crimes … .  We reject defendant’s 
contention that the right to counsel lasted 
until at least 30 days after sentencing, to 
allow for the filing of a notice of appeal … 
. People v Koonce, 1031, 4th Dept 11-8-
13 

  
Defendant Should Have Been Allowed to 

Present Evidence Relating to Victim’s 
Recantation at SORA Hearing 

  
The Second Department determined that 
Supreme Court should have allowed defendant 
to present evidence (at the SORA hearing) of 
the victim’s (his daughter’s) recantation of her 
allegations of sexual abuse, including the 
testimony of the victim: 
  

The Supreme Court erred in precluding 
the defendant from offering into evidence 
affidavits from his daughter recanting the 
underlying allegations of sexual abuse, 
and denying the defendant's motion in 
limine to permit his daughter to testify at 
the SORA hearing. At a SORA hearing, 
"[t]he court shall allow the sex offender to 
appear and be heard" (Correction Law § 
168-n[3]). The People bear of the burden 
of establishing, by clear and convincing 
evidence, the facts supporting the 
assessment of points under the 
Guidelines issued by the Board of 
Examiners of Sex Offenders under the 
Sex Offender Registration Act (see 
Correction Law article 6-C [hereinafter 
SORA]; Sex Offender Registration Act: 
Risk Assessment Guidelines and 
Commentary at 5 [2006]). The SORA 
court "shall review any victim's statement 
and any relevant materials and evidence 
submitted by the sex offender and the 
district attorney and the recommendation 
and any materials submitted by the 
board, and may consider reliable hearsay 
evidence submitted by either party, 
provided that it is relevant to the 
determinations" (Correction Law § 168-
n[3]). Further, "[f]acts previously proven at 
trial or elicited at the time of entry of a 
plea of guilty shall be deemed established 
by clear and convincing evidence and 

shall not be relitigated" (Correction Law § 
168-n[3]). Here, the only facts elicited at 
the time of the defendant's plea of guilty 
were that, on one occasion, he touched 
his daughter's breasts and that he did so 
for sexual gratification, and therefore he 
was barred from relitigating those facts in 
this SORA proceeding (see Correction 
Law § 168-n[3]). However, the defendant 
was entitled to rely upon the proffered 
evidence for the limited purpose of 
contesting the People's allegations that 
he engaged in intercourse with his 
daughter and that the sexual misconduct 
was ongoing, which resulted in the 
assessment of points under risk factors 2 
and 4. Since the excluded evidence was 
relevant to material issues at the hearing 
(i.e., the nature and duration of the sexual 
contact), the defendant should have been 
permitted to introduce it… .People v 
Holmes, 2013 NY Slip Op 07459, 2nd 
Dept 11-13-13 
  

  
Unpreserved Erroneous Denial of Challenge 

to Juror Required Reversal 
  

The Second Department, in the interest of 
justice, reversed defendant’s conviction based 
on the trial court’s (unpreserved) error in 
denying defense counsel’s challenge to a juror 
for cause.  (Defense counsel did not challenge 
the juror on the specific ground raise on appeal): 
  

Here, during voir dire, a prospective juror 
stated, "[j]ust my upbringing tells me that 
the police saw fit to arrest and the District 
Attorney saw fit to prosecute, so that 
automatically renders my opinion." The 
prospective juror never unequivocally 
stated that his prior state of mind 
regarding the police and the District 
Attorney would not influence his verdict, 
and that he would render an impartial 
verdict based solely on the evidence. His 
responses as a whole showed that there 
was doubt as to his ability to be impartial. 
Therefore, the trial court erred in denying 
defense counsel's application to 
discharge this prospective juror for cause 
… . Because defense counsel exercised 
a peremptory challenge against this 
prospective juror, and also exhausted his 
allotment of peremptory challenges, this 
error cannot be considered harmless … 
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. People v Campbell, 2013 NY Slip Op 
07500, 2nd Dept 11-13-13 

  
  

Valid Waiver of Appeal Does Not Preclude 
Review of Whether Ineffective Assistance 

Affected Voluntariness of Plea 
  

The Second Department noted that a valid 
waiver of appeal precludes review of the factual 
sufficiency of a plea allocution, but does not 
preclude review of a claim of ineffective 
assistance where the voluntariness of the plea 
may have been affected: 
  

The defendant's valid waiver of his right 
to appeal precludes review of his 
challenge to the factual sufficiency of his 
plea allocution … . While the valid waiver 
of his right to appeal would typically 
preclude review of the defendant's claim 
that he was deprived of his right to 
effective assistance of counsel, here, the 
defendant claims that the alleged 
ineffective assistance may have affected 
the voluntariness of his plea, and, as 
such, his claim is reviewable … . 
Nevertheless, contrary to the defendant's 
contention, his attorney provided him with 
meaningful representation … . Moreover, 
the Supreme Court providently exercised 
its discretion in denying the defendant's 
motion to withdraw his guilty plea … 
. People v Milton, 2013 NY Slip Op 
07507, 2nd Dept 11-13-13 
  

  
Newly Discovered Evidence Required 

Vacation of Murder Conviction 
  

The Second Department affirmed Supreme 
Court’s vacation of a murder conviction 
(pursuant to a CPL 440.10 motion) based upon 
newly discovered evidence.  At a hearing, the 
defendant presented evidence calling into 
question the testimony of two witnesses who 
had claimed to have seen the shooting: 
  

CPL 440.10(1)(g) provides that a court 
may vacate a judgment of conviction 
upon the ground that: "New evidence has 
been discovered since the entry of a 
judgment based upon a verdict of guilty 
after trial, which could not have been 
produced by the defendant at the trial 
even with due diligence on his part and 

which is of such character as to create a 
probability that had such evidence been 
received at the trial the verdict would 
have been more favorable to the 
defendant; provided that a motion based 
upon such ground must be made with 
due diligence after the discovery of such 
alleged new evidence." The defendant 
has the burden of proving by a 
preponderance of the evidence every fact 
essential to support the motion (see CPL 
440.30[6]…). The power to vacate a 
judgment of conviction on the ground of 
newly discovered evidence rests within 
the discretion of the hearing court … . 
The court must make its final decision 
based upon the likely cumulative effect of 
the new evidence had it been presented 
at trial … . 
  
Contrary to the People's contention, the 
Supreme Court properly determined that 
the defendant satisfied his burden of 
proof and that the likely cumulative effect 
of the newly discovered evidence, 
including the evidence of the broad 
conspiracy to pay the eyewitnesses to 
implicate the defendant as the shooter, 
would have been a verdict more favorable 
to the defendant … . People v Singh, 
2013 NY Slip Op 07508, 2nd Dept 11-
13-13 
  

  
Prosecutor’s Circumvention of the Bruton 

Rule Required Reversal 
  

The Second Department reversed defendant’s 
conviction because of the misconduct of the 
prosecutor.  In spite of the pre-trial ruling 
redacting the confession of the co-defendant 
pursuant to the Bruton rule (prohibiting the use 
of a non-testifying codefendant’s confession), 
the prosecutor repeatedly indicated to the jury 
that the codefendant had implicated the 
defendant: 
  

…[D]uring opening statements, the 
prosecutor told the jury that, after the 
nontestifying codefendant was arrested, 
the police learned of the involvement in 
the crime of someone called "Live," i.e., 
the defendant. Thus, the prosecutor 
improperly implied that the codefendant 
implicated the defendant in the crime … . 
In denying the defendant's mistrial motion 
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based on this conduct, the court 
nonetheless admonished the prosecutor, 
… telling him that the court was "not 
happy with the remarks." 

  
Despite this admonishment, in 
summation, the prosecutor again implied 
that the codefendant had implicated the 
defendant. Specifically, he unequivocally 
suggested that the unnamed accomplice 
referred to in the "question and answer" 
portion of the statement, whom the 
codefendant stated had a 9 millimeter 
gun, was the defendant. Further, the 
prosecutor projected for the jury, on a 
video screen, a copy of the codefendant's 
statement, with the word "we" highlighted 
in red, and directly suggested that the jury 
should draw the inference that "we" in the 
codefendant's statement referred to the 
codefendant and the defendant. Under 
the circumstances of this case, this 
conduct constituted "an unjustifiable 
circumvention" of the Bruton rule …, and 
deliberate defiance of the pretrial 
order. People v Singleton, 2013 NY Slip 
Op 07509, 2nd Dept 11-13-13 
  

  
Youthful-Offender Sentence In Excess of 

Four Years (After Probation Violation) Illegal 
  

Defendant … appeals from an 
adjudication that revoked his probation 
and sentenced him to three terms of 
incarceration of 1… to 4 years, two of 
which were ordered to run consecutively 
to each other.  Defendant’s sentence thus 
aggregates to a term of incarceration of 
2… to 8 years, and we agree with 
defendant that the sentence is 
illegal.  “[H]aving adjudicated defendant a 
youthful offender, [Supreme C]ourt was 
without authority to impose consecutive 
sentences in excess of four years.” We 
therefore modify the adjudication by 
directing that all of the sentences shall 
run concurrently with respect to each 
other… . People v Tajenee J, 1175, 4th 
Dept 11-15-13 

  
Failure to Disclose Witness Was a Paid 

Informant Required Vacation of Conviction 
  

The Fourth Department reversed County Court, 
finding that defendant’s CPL 440 motion seeking 

vacation of the conviction should have been 
granted.  The People failed to disclose that a 
prosecution witness was a paid informant: 
  

We note at the outset that the following 
quote from People v Fuentes (12 NY3d 
259, 263, rearg denied 13 NY3d 766) is 
instructive: “[t]he Due Process Clauses of 
the Federal and State Constitutions both 
guarantee a criminal defendant the right 
to discover favorable evidence in the 
People’s possession material to guilt or 
punishment .. . [, and i]mpeachment 
evidence falls within the ambit of a 
prosecutor’s Brady obligation . . . To 
establish a Brady violation, a defendant 
must show that (1) the evidence is 
favorable to the defendant because it is 
either exculpatory or impeaching in 
nature; (2) the evidence was suppressed 
by the prosecution; and (3) prejudice 
arose because the suppressed evidence 
was material . . . In New York, where a 
defendant makes a specific request for a 
document, the materiality element is 
established provided there exists a 
‘reasonable possibility’ that it would have 
changed the result of the proceedings” … 
.  
  
Here, there is no dispute that defendant 
satisfied the first element of the Fuentes 
test inasmuch as the People do not 
dispute that the prosecution witness at 
issue was a paid informant and do not 
contend that evidence of the status of that 
witness is not favorable to defendant.  … 
“[T]he mandate of Brady extends beyond 
any particular prosecutor’s actual 
knowledge” …, and “ ‘the individual 
prosecutor has a duty to learn of any 
favorable evidence known to the others 
acting on the government’s behalf in the 
case, including the police’ ” … . 
  
We further conclude that the court should 
have granted defendant’s CPL 440.10 
motion insofar as it sought vacatur of the 
judgment of conviction on the basis of the 
Brady issue.  Here, defendant made a 
specific request for Brady material 
including agreements between the 
People and their witnesses, disclosure of 
whether any information was provided by 
an informant, and the substance of that 
informant’s information.  We conclude 
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that “there exists a ‘reasonable possibility’ 
that [such material] would have changed 
the result of the proceedings”… . People 
v Gayden…, 1095, 4th Dept 11-15-13 
  

  
“Depraved Indifference” Standard Not 

Met/HIV Positive Defendant Did Not Disclose 
Status to Victim 

  
The Fourth Department determined the 
evidence before the grand jury did not 
demonstrate defendant had acted with 
“depraved indifference to human life” (Reckless 
Endangerment, First Degree). The defendant, 
who was HIV positive, had unprotected sex with 
the victim without disclosing his HIV status: 
  

…[W]e conclude that the evidence before 
the grand jury, viewed in the light most 
favorable to the People …, was legally 
insufficient to support a finding that 
defendant acted with depraved 
indifference to human life (see Penal Law 
§ 120.25…).  Specifically, the evidence 
established that defendant engaged in 
unprotected sex with the victim on two to 
four occasions without disclosing his HIV 
positive status. 
  
Shortly after their sexual relationship 
ended, defendant told the victim that a 
former sexual partner had tested positive 
for HIV and urged the victim to be 
tested.  The victim was diagnosed as HIV 
positive several months later.  We 
conclude that, although defendant may 
have acted with indifference to the 
victim’s health, his conduct lacked the “ 
‘wanton cruelty, brutality, or callousness’ ” 
required for a finding of depraved 
indifference toward a single victim … 
.  Defendant told the police that he did not 
disclose his HIV positive status to the 
victim because he was “afraid [the victim] 
would not want to be with” him, and that 
he “loved [the victim] so very 
much.”  Defendant wrote a letter 
apologizing to the victim because he was 
“so upset” and “felt terrible.”  The fact that 
defendant encouraged the victim to be 
tested for HIV indicates that defendant 
“was trying, however weakly and 
ineffectively,” to prevent any grave risk 
that might result from his conduct … 
.  We thus conclude that, “while the 

evidence certainly shows that defendant 
cared much too little about [the victim]’s 
safety, it cannot support a finding that [he] 
did not care at all” … . 
  
We further conclude that the grand jury 
evidence, viewed in the light most 
favorable to the People …., also did not 
establish that defendant’s conduct 
presented a grave risk of death to the 
victim (see Penal Law § 120.25…).  The 
victim’s physician, an infectious disease 
expert, testified that the ability to treat HIV 
has increased dramatically over the past 
15 years, with over 20 different antiviral 
medications available for treatment.  The 
expert testified that although an HIV 
positive diagnosis may have been 
tantamount to a death sentence in the 
past, with treatment, the prognosis today 
is “outstanding,” particularly when a 
patient promptly learns that he or she is 
infected and seeks treatment.  Indeed, 
the expert testified that patients with HIV 
who take their medication, eat well, do 
not smoke, and reduce their alcohol 
intake can live a “very healthy, normal 
lifestyle,” and he expected a similar 
prognosis for the victim.  We thus 
conclude that, under the circumstances of 
this case, the People failed to establish 
that defendant’s reckless conduct posed 
a grave or “very substantial” risk of death 
to the victim… .  People v Williams, 
1196, 4th Dept 11-15-13 

  
Handcuffing Defendant Constituted an 

Arrest/Defendant’s Actions Did Not Justify 
Use of Handcuffs 

  
The First Department, contrary to the 
suppression-hearing court, determined the act of 
handcuffing the defendant constituted an 
arrest.  [The matter was sent back to allow the 
hearing court to determine whether a radio 
transmission from a fellow officer provided 
probable cause for the arrest, an issue the 
hearing court had not ruled upon.]: 
  

…[W]e reject the People's argument that 
defendant was not under arrest at the 
point when he was handcuffed. Although 
the use of handcuffs is not dispositive of 
whether an investigatory detention on 
reasonable suspicion has been elevated 
to an arrest, handcuffing is permissible in 
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such a detention only when justified by 
the circumstances (see People v 
Acevedo, 179 AD2d 465, 465-66 [1st 
Dept 1992], lv denied 79 NY2d 996 
[1992]). In this case, the police had no 
reason to believe that defendant was 
either armed or dangerous. Nor was there 
any indication on the record that 
defendant offered any resistance prior to 
the handcuffing, or gave the police any 
reason to believe that he might flee. The 
fact that defendant was "a little resistant" 
when told to put up his hands is not, on 
its own, sufficient to establish that the 
officers had any difficulty restraining 
defendant. Rather, like Acevedo, this 
case presents a situation in which the 
officers' initial use of handcuffs was not 
warranted by the threat confronting 
them…, so that the detention exceeds the 
proper bounds of an intrusion made on 
less than probable cause. People v 
Blanding, 2013 NY Slip Op 07692, 1st 
Dept 11-19-13 
  

  
Defendant’s Flight Did Not Justify Police 

Pursuit and Entry Into Defendant’s 
Apartment---Evidence Properly Suppressed 

  
The Second Department affirmed Supreme 
Court’s suppression of evidence.  Based upon a 
confidential informant’s vague description of a 
man who was about to be part of a drug sale, a 
police officer followed the defendant. The 
defendant started running and threw a small 
object away.  The defendant then entered an 
apartment with a key.  The police ultimately 
broke the door down and saw the defendant 
throw bags of marijuana and heroin out the 
window.   A subsequent search warrant turned 
up more drugs. The Second Department wrote: 
  

"Police pursuit of an individual 
significantly impede[s]' the person's 
freedom of movement and thus must be 
justified by reasonable suspicion that a 
crime has been, is being, or is about to be 
committed" … . Flight, combined with 
other specific circumstances indicating 
that the suspect may be engaged in 
criminal activity, could provide the 
predicate necessary to justify pursuit … . 
"Flight alone, however, or even in 
conjunction with equivocal circumstances 
that might justify a police request for 

information is insufficient to justify pursuit 
because an individual has a right to be let 
alone and refuse to respond to police 
inquiry" … . 

  
Here, there were no specific 
circumstances indicating that the 
defendant might be engaged in criminal 
activity. The fact that the defendant 
matched the extremely vague description 
given by the informant of someone who 
would conduct a drug transaction 
somewhere in the vicinity, sometime later 
that day, was not sufficiently indicative of 
criminal activity … . * * * 

  
Moreover, the detective compounded the 
unlawful pursuit by entering the 
apartment without consent or probable 
cause and exigent circumstances … . 
While retreat into one's home cannot 
thwart an otherwise proper arrest set in 
motion in a public place, probable cause 
for the arrest is required … . When the 
detective entered the apartment, he did 
not have probable cause to believe that 
the defendant had committed a crime. 
Accordingly, all of the physical evidence 
was properly suppressed.  People v 
Nunez, 2013 NY Slip Op 07753, 2nd 
Dept 11-20-13 
  
  

Defendant’s Waiver of His Right to Appeal, 
Which Included His Signing a Printed Form 

Used by Rockland County, Was Invalid 
  

The Second Department determined 
defendant’s waiver of his right to appeal was 
invalid: 
  

The defendant's purported waiver of his 
right to appeal was invalid … . Although 
the defendant signed a Rockland County 
pre-printed form waiver, as we have 
previously stated, this form "contained 
erroneous statements with regard to the 
waiver of the right to appeal" and should 
not have been utilized … . The Supreme 
Court's terse colloquy at the plea 
allocution failed to sufficiently advise the 
defendant of the nature of his right to 
appeal. Further, the defendant never 
orally confirmed that he grasped the 
concept of the appeal waiver and the 
nature of the right he was forgoing … . 
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Under these circumstances, the record 
does not establish that the defendant 
knowingly, voluntarily, and intelligently 
waived his right to appeal.  People v 
Salgado, 2013 NY Slip Op 07755, 2nd 
Dept 11-20-13 

  
  

Defendant Entitled to New Counsel After 
Defense Attorney Took a Position Adverse to 

Defendant’s Pro Se Motion to Withdraw 
Guilty Plea 

  
The Third Department determined defendant 
should have been provided with new counsel 
after defense counsel took a position adverse to 
defendant’s pro se motion to withdraw his guilty 
plea: 
  

We agree with defendant's contention 
that he should have been assigned new 
counsel to pursue his motion to withdraw 
the guilty plea because his counsel was 
essentially called as a witness against 
him.  While defense counsel is not 
required to support a pro se motion to 
withdraw a guilty plea, counsel "may not 
take a position . . . that is adverse to the 
defendant" … .  Doing so creates an 
actual conflict of interest that requires the 
trial court to assign a new attorney to 
represent the defendant on the motion … 
.  
  
Here, defendant claimed that defense 
counsel coerced him into entering the 
guilty plea by failing to communicate with 
him, telling him that he did not want to 
represent him and that he had to take the 
offer "or that's it."  Defendant claimed that 
he was unprepared for any pretrial 
proceedings based on the lack of 
communication and felt that he had to 
take the plea to "get away" from counsel 
and avoid having to go to trial with 
him.  Defense counsel specifically refuted 
defendant's assertions and, in response 
to County Court's questioning, provided 
detailed information as to the discussions 
he had with defendant about the case 
and his options.  In response, defendant 
claimed that counsel's statements were 
untruthful.  Given that defense counsel 
took a position adverse to defendant's 
claim of coercion, County Court should 
have assigned new counsel to pursue 

defendant's motion to withdraw his plea… 
. People v Zaorski, 103901, 3rd Dept 
11-21-13 

  
  
Suppression Hearing Should Have Been Held 

to Determine Whether Property Seized by 
Use of Excessive Force (Taser) 

  
After determining defendant’s request to 
represent himself at trial was properly granted, 
the Third Department noted that a suppression 
hearing should have been held to determine 
whether excessive force (taser) was used to 
retrieve a bag of cocaine from defendant’s 
mouth: 
  

As for the cocaine recovered from 
defendant's mouth after he was tased 
more than once, defendant raised a 
question as to whether that evidence was 
seized from him through the use of 
excessive force, which requires an 
analysis "under the Fourth Amendment's 
'objective reasonableness' standard" .. 
.  Defendant's affirmation described his 
version of the arrest and search, and his 
motion papers asserted that use of a 
taser constituted excessive force under 
the circumstances.  The People failed to 
substantively respond to this 
argument.  As the motion papers raised a 
factual dispute concerning the use of a 
taser and whether it might be considered 
excessive force, giving rise to a 
potentially unreasonable search and 
seizure that may require suppression of 
the evidence, a hearing was required… 
. People v Atkinson, 105126, 3rd Dept 
11-21-13 

  
  

Sentencing Court’s Reference to a Fine for 
Driving While Intoxicated as “Mandatory” 

Required Remittal for Resentencing 
  

The Third Department noted that imposition of 
both a fine and imprisonment for Driving While 
Intoxicated is discretionary.  County Court’s 
indication that the fine was “mandatory” required 
remittal for resentencing.  People v Olmstead, 
105214, 3rd Dept 11-21-13 
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Revocation of Parole Based Upon Uncharged 
Assault Okay/Presence of Assault Victim at 

Revocation Hearing Excused 
  

The Third Department determined petitioner’s 
parole was properly revoked even though the 
victim of the uncharged assault which triggered 
the revocation did not testify at the hearing: 
  

Petitioner argues that he improperly was 
denied the opportunity to confront and 
cross-examine the victim.  While a "strong 
preference" for confrontation and cross-
examination exists in parole revocation 
proceedings, the victim's absence 
nevertheless may be excused "upon a 
specific finding of good cause" (…see 
Executive Law § 259-i [3] [f] [v]…).  Here, 
the victim refused to testify and could not 
be located despite extensive efforts by 
parole officials to do so.  Accordingly, the 
Administrative Law Judge properly 
excused her absence and considered 
other evidence regarding the assault … . 
Contrary to petitioner's assertion, the fact 
the he was not indicted for any crimes 
stemming from the underlying assault did 
"not preclude a revocation of parole for 
the same conduct"… . Matter of Coston 
v NYS Division of Parole, 515013, 3rd 
Dept 11-21-13 

  
  

Resentencing to a Term of Imprisonment 
with a Maximum Greater than the Initial 

Sentence Violates Double Jeopardy 
Principles 

  
The Third Department determined resentencing 
defendant to a term of imprisonment with a 
maximum greater than the initial sentence 
violated double jeopardy principles: 
  

County Court violated double jeopardy 
principles when it imposed on defendant 
an aggregate sentence with a maximum 
of more than 10 years in prison.  "[T]he 
key to double jeopardy analysis of a 
sentence increase is whether the 
defendant had a legitimate expectation in 
the finality of his [or her] original 
sentence" … .  A court violates double 
jeopardy principles if it subjects a 
defendant to a greater maximum 
sentence upon resentencing after the 
original agreed-upon sentence has been 

determined to be illegal … .  At the time 
of resentencing, defendant had served 
two years of his 10-year prison sentence 
… .   As defendant had a reasonable 
expectation of finality in the maximum 
term of his prison sentence, namely that 
he would serve no more than 10 years in 
prison, imposing a maximum prison term 
greater than 10 years would run afoul of 
the double jeopardy clause … . Thus, we 
modify the resentence to an aggregate 
maximum of 10 years in prison.  People v 
DePerno, 105100, 3rd Dept 11-21-13 

   
Double Hearsay in Presentence Report Did 
Not Render the Information Unreliable Re: a 

SORA Sex Offender Proceeding 
  

The Second Department determined that the 
presence of double hearsay in a presentence 
report did not render the information unreliable 
such that it could not be considered in a SORA 
proceeding to determine the level of a sex 
offender: 
  

"In assessing points, evidence may be 
derived from the defendant's admissions, 
the victim's statements, evaluative reports 
completed by the supervising probation 
officer, parole officer, or corrections 
counselor, case summaries prepared by 
the Board of Examiners of Sex Offenders 
. . . or any other reliable source, including 
reliable hearsay" … . Here, as the People 
correctly point out, the presentence report 
prepared by the Department of Probation, 
the felony complaint sworn to and signed 
by the arresting officer, and the arrest 
report constituted "reliable hearsay" 
(Correction Law § 168-n[3]) and provided 
clear and convincing evidence that the 
defendant was armed with a dangerous 
instrument during the commission of the 
rape … . Contrary to the defendant's 
contention, the fact that certain 
statements contained in these documents 
constituted "double hearsay" did not 
necessarily render them unreliable for 
purposes of a SORA hearing … . 
Moreover, even though certain proof may 
not have been admissible at the criminal 
trial, the Legislature did not limit the types 
of materials admissible in a SORA 
proceeding to what would be admissible 
at a civil or criminal trial… . People v 
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Dash, 2013 NY Slip Op 07948, 2nd Dept 
11-27-13 
  

  
Defendant Should Have Been Advised of His 

Right to Be Heard in Resentencing 
Proceeding Pursuant to CPL 440.46 

  
The Second Department determined the failure 
to inform defendant of his right to be heard in a 
resentencing proceeding pursuant to CPL 
440.46 required a remittance: 
  

The statutory procedures governing the 
determination of a motion for 
resentencing pursuant to CPL 440.46 
provide, in pertinent part, that "[t]he court 
shall offer an opportunity for a hearing 
and bring the applicant before it" (L 2004, 
ch 738, § 23; see CPL 440.46[3]…). The 
defendant's presence is not required for 
the court's threshold determination of the 
purely legal issue of whether the 
defendant meets the statutory eligibility 
requirements for relief pursuant to CPL 
440.46 …, but the defendant is entitled to 
appear before the court and to be given 
an opportunity to be heard with respect to 
the merits of the resentencing motion … . 
  
Here, the defendant was not brought 
before the Supreme Court prior to the 
court's determination that, although he 
met the statutory eligibility requirements, 
substantial justice dictated that his motion 
for resentencing should be denied. There 
is nothing in the record to indicate that the 
defendant was ever advised of his 
statutory right to be brought before the 
court, or that he knowingly, intentionally, 
and voluntarily chose to relinquish that 
right … .The Supreme Court therefore 
failed to comply with the statutory 
mandate… .  People v Duke, 2013 NY 
Slip Op 07983, 2nd Dept 11-27-13 

  
  

The Prosecutor’s Summation Was Filled With 
Impermissible Statements and Suggestions, 

Requiring Reversal of Defendant’s 
Conviction 

  
The Third Department reversed defendant’s 
conviction because of the prosecutor’s 
impermissible statements in summation. The 
prosecutor vouched for his witnesses, 

suggested that in order to believe the defendant 
the jury would have to believe there was a 
conspiracy to convict him, involving the trial 
judge, and effectively shifted the burden of proof 
to the defendant: 
  

During the course of his summation, the 
prosecutor, among other things, 
repeatedly vouched for the credibility of 
the People's witnesses ("He's telling the 
truth").  Such comments clearly are 
impermissible … .  We reach a similar 
conclusion regarding the prosecutor's 
statement that if the jury was inclined to 
believe defendant, he had "a bridge in 
Brooklyn [to] sell" as well … .  These 
errors were compounded by the 
prosecutor's completely speculative 
comment that "the only reason that 
[defendant] wasn't involved in the other 
robbery that [Young] and [Ervin] 
committed" not long after the attack upon 
the victim "was because he couldn't be 
there with them" – suggesting that had 
defendant not been in custody at the time 
that the subsequent robbery was 
committed, he would have participated in 
that crime as well.  Although the 
prosecutor's comment in this regard 
undeniably was improper …, it paled in 
comparison to his statement that, in order 
to believe defendant's version of events, 
the jury had to accept that there was a 
far-reaching conspiracy to convict 
defendant — one that included the trial 
judge.  Specifically, the prosecutor stated, 
"[H]ere's what you'll have to find to find 
that the defendant is not guilty.  This is 
what you have to believe.  You have to 
believe there was a conspiracy against 
[defendant,] that every single one of the 
witnesses that came in here went over 
there, put their hand on the Bible, swore 
to tell the truth, and then lied and made 
up a story, and that the detectives from 
the Albany Police Department . . . got 
together and risked their entire careers 
and got together with . . . Ervin and . . . 
Young to frame [defendant].  Then they 
got me involved to continue prosecuting 
the case, and then they got Judge Herrick 
and Judge Breslin to go along with these 
cooperation agreements and allowed 
them to come in here and lie." 
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The problem with the foregoing statement 
is three-fold. First, the comment made by 
the prosecutor relative to what the jury 
would need to believe in order to find that 
defendant was not guilty arguably shifted 
the burden of proof from the People to 
defendant.  Additionally, the prosecutor's 
reference to a conspiracy in no way 
constitutes fair comment upon the 
evidence adduced.  Although defendant 
indeed testified that Young and Ervin 
were not being truthful, he never 
suggested that the People's witnesses, 
among others, were engaged in a 
conspiracy to wrongfully convict him, and 
there is nothing in the record to support 
such a claim.  Finally, there is no question 
that one of the jury's key roles in a 
criminal trial is to assess the credibility of 
the witnesses who testify on behalf of the 
People and, in those instances where the 
defendant takes the stand or otherwise 
presents witnesses in support of his or 
her defense, to weigh the credibility of the 
People's witnesses vis-a-vis the 
defendant's witnesses.  Such a "credibility 
contest" is entirely permissible, and there 
is nothing inherently prejudicial about that 
evaluative process.  Here, however, the 
prosecutor's commentary set up a far 
different credibility contest by suggesting 
to the jury that it could believe defendant 
only if it also believed that the trial judge, 
among others, had permitted the People's 
witnesses to lie to the jury and/or 
otherwise engaged in some form of 
misconduct.  Simply put, the prosecutor's 
conduct in pitting defendant against the 
very judge who had presided over the 
course of the trial was inexcusable and, 
despite defense counsel's prompt 
objection and County Court's appropriate 
curative instruction, the prejudicial impact 
of that conduct cannot be 
ignored. People v Forbes, 104771, 3rd 
Dept 11-27-13 

  
 
 
 
 
 
 
  
  

County Court Should Have Ordered a 
Hearing Re: Defendant’s 440 Motion to 

Vacate His Conviction—There Was Evidence 
Outside the Record that Required 

Development---Defendant Suffered from a 
Mental Illness and Was Taking Medications 
which May Have Affected His Judgment at 

the Time of the Plea Proceedings 
  

The Third Department determined County Court 
erred when it did not order a hearing to 
determine defendant’s CPL 440.10 motion to 
vacate his conviction (by guilty plea).  The 
motion, as well as other evidence in the record 
(i.e., the presentence report), indicated 
defendant suffered from a mental illness and 
was taking medications that may have clouded 
his judgment when the guilty plea was entered: 
  

Defendant presented further evidence of 
his mental illness and use of psychotropic 
medications upon his CPL 440.10 motion. 
In his own affidavit, defendant recounted 
experiencing extreme anxiety leading to 
his hospitalization, and stated that the 
medications he was taking made him feel 
intoxicated and in a haze during the plea 
and sentencing proceedings.  He also 
submitted the affidavit of a forensic nurse 
consultant, who indicated that the side 
effects of the medications that defendant 
was taking included drowsiness, 
dizziness, fatigue and abnormal thinking, 
and noted that Zoloft was not 
recommended for individuals with bipolar 
disorder.  The nurse opined that the 
combination and quantity of medications 
that defendant was taking at the time of 
his plea and sentencing "most certainly" 
would have affected his cognitive ability 
to understand the proceedings. 
  
Although postjudgment motions may 
often be determined upon the record and 
submissions, a hearing is required where 
facts outside the record are material and 
would entitle a defendant to relief (see 
CPL 440.30 [5]…). Here, the proof 
reveals that defendant suffers from a 
mental illness and was taking 
psychotropic medications, and further 
development of the record is required to 
determine the extent to which his mental 
capacity was impaired and whether this 
rendered him unable to enter a knowing, 
voluntary and intelligent guilty plea.  A 
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hearing on defendant's CPL 440.10 
motion is the appropriate vehicle for 
collecting further evidence on this issue 
and determining whether defendant's 
guilty plea should be vacated as a result 
… .  Accordingly, we find that County 
Court erred in denying defendant's CPL 
440.10 motion without a hearing, and 
conclude that this matter must be 
remitted to County Court for this 
purpose. People v Hennessey, 105342, 
3rd Dept  11-27-13 

  
  

Reopening of Suppression Hearing to 
Address Deficiency in People’s Case 

(Pointed Out by the Defense in Post-Hearing 
Papers) Okay (But See People v Kevin W, 

187, Ct App 11-21-13, infra p. 115) 
  

The First Department determined the 
suppression court properly allowed the 
suppression hearing to be reopened to address 
a deficiency in the People’s case: 
  

The court providently exercised its 
discretion in reopening the suppression 
hearing, after both sides had rested and 
submitted legal arguments but before any 
decision on the merits had been made, to 
allow the People's witness to provide 
additional testimony establishing the 
legality of the police conduct … . "A 
request to present additional evidence in 
this type of situation should be addressed 
to the court's discretionary power to alter 
the order of proof within a proceeding …, 
rather than being governed by the 
restrictions on rehearings set forth in 
People v Havelka (45 NY2d 636 [1978])" 
(id. at 481). 
  
Defendant argues that since the 
reopening came after defense counsel 
had pointed out a deficiency in the 
People's case, there was a heightened 
risk of tailored testimony. However, "one 
of the purposes of requiring timely and 
specific motions and objections, a 
requirement applicable to suppression 
hearings, is to provide the opportunity for 
cure … . It would be illogical to require a 
defendant, for preservation purposes, to 
point out a deficiency at a time when it 
can be corrected, but then preclude the 
People from correcting the deficiency. In 

Whipple, the Court of Appeals 
disapproved of such a notion, which it 
described as "a sort of gotcha' principle of 
law" (97 NY2d at 7).  People v 
McCorkle, 2013 NY Slip Op 07835, 1st 
Dept. 11-26-13 

  
  

Defendant’s Placement of a Bag in the 
Engine Compartment Deemed Inconsistent 

with An Innocent Explanation 
  

The First Department determined the 
observations made by the officer, including the 
placement of a bag under the hood of the car, 
provided reasonable suspicion of criminal 
activity (justifying the stop): 
  

At a drug-prone intersection, experienced 
narcotics officers saw an illegally parked 
car, in which defendant and his 
passenger were making movements 
suggesting that something was being 
transferred. They then saw defendant 
close a clear plastic bag with his mouth, 
get out of the car while holding the bag, 
open the hood of the car, reach into the 
engine area and return to the car without 
the bag. Based on those observations, 
the police had reasonable suspicion that 
defendant had engaged in criminal 
activity, most likely a drug transaction … . 
In particular, it was highly suspicious for 
defendant to apparently secrete a bag 
under the hood of the car. This behavior 
was inconsistent with innocent 
explanations, such as repairing the car. 
Accordingly, the police conducted a lawful 
stop for the purpose of investigating 
criminal activity, and they properly 
detained and questioned defendant and 
the passenger.  People v Smalls, 20134 
NY Slip Op 07866, 1st Dept 11-26-13 
  

Presumption in Favor of Resentencing (re: 
the New Scheme for Drug Offenses) Not 

Rebutted---Supreme Court Should Not Have 
Denied Motion for Resentencing 

  
The Second Department determined the factors 
relied upon by the resentencing court were not 
sufficient to overcome the presumption in favor 
of resentencing under Criminal Procedure Law 
440.46: 
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The Supreme Court improvidently 
exercised its discretion in denying the 
defendant's motion to be resentenced 
pursuant to CPL 440.46. Although 
resentencing is not mandatory, there is a 
statutory presumption in favor of 
resentencing (see L 2004, ch 738, § 23; 
CPL 440.46[3]…). Under the 
circumstances of this case, the factors 
relied upon by the Supreme Court in 
denying the motion--the defendant's 
criminal history, disciplinary infractions, 
and parole violations--are insufficient to 
overcome the statutory presumption. The 
defendant served more than 14 years in 
prison for a low-level drug crime 
committed when he was 19 years old. 
The defendant's criminal history included 
only larcenous and low-level drug crimes, 
all committed before he was 20 years old. 
While the defendant violated his parole by 
failing to abide by certain parole rules, 
including, inter alia, by breaking curfew 
and by traveling to Georgia to be reunited 
with his family, he has never committed 
another crime or had a positive drug test. 
Under all of the circumstances presented 
here, "the presumption that the defendant 
is entitled to benefit from the reforms 
enacted by the Legislature based upon its 
judgment that the prior sentencing 
scheme for drug offenses like that 
committed by the defendant was 
excessively harsh, has not been 
rebutted"… . People v Simmons, 2013 
NY Slip Op 08103, 2nd Dept 12-4-13 
  

  
One Party’s Video-Recording of Consensual 

Sexual Activity Without the Other Party’s 
Knowledge and Consent Violates the 

Unlawful Surveillance Statute 
  

In a full-fledged opinion by Justice Stein, the 
Third Department affirmed defendant’s 
conviction for violating New York’s Unlawful 
Surveillance statute (Penal Law 250.45).  This 
“first impression” case involved the defendant’s 
recording of his sexual activities with two women 
without the women’s knowledge or consent. The 
statute was found to apply to the video recording 
of consensual sexual activity by one of the 
parties involved in that activity.  Defendant was 
sentenced to a term in prison.  The relevant 
portions of the statute at issue provide: 
  

"A person is guilty of unlawful surveillance 
in the second degree when: 
1.         For his or her own, or another 
person's amusement, entertainment, or 
profit, or for the purpose of degrading or 
abusing a person, he or she intentionally 
uses or installs . . . an imaging device to 
surreptitiously view, broadcast or record a 
person dressing or undressing or the 
sexual or other intimate parts of such 
person at a place and time when such 
person has a reasonable expectation of 
privacy, without such person's knowledge 
or consent; or 
2.         For his or her own, or another 
person's sexual arousal or sexual 
gratification, he or she intentionally uses 
or installs . . . an imaging device to 
surreptitiously view, broadcast or record a 
person dressing or undressing or the 
sexual or other intimate parts of such 
person at a place and time when such 
person has a reasonable expectation of 
privacy, without such person's knowledge 
or consent; or 
3.         (a) For no legitimate purpose, he 
or she intentionally uses or installs . . . an 
imaging device to surreptitiously view, 
broadcast or record a person in a 
bedroom, changing room, fitting room, 
restroom, toilet, bathroom, washroom, 
shower or any room assigned to guests 
or patrons in a motel, hotel or inn, without 
such person's knowledge or consent" 
(Penal Law § 250.45 [1], [2], [3] 
[a]).  People v Puznarksi, 105460, 3rd 
Dept 12-5-13 

  
  

“Strangulation” Conviction Affirmed 
  

In a full-fledged opinion by Justice Garry, the 
Third Department affirmed defendant’s 
conviction for strangulation in the second degree 
(as well as assault in the third degree).  The 
victim of domestic abuse alleged the defendant 
choked her with one hand and shoved a piece of 
pizza in her face with the other.  The court 
explained the statutory strangulation offenses as 
follows: 
  

In 2010, the Legislature enacted several 
criminal statutes to address choking, 
strangling, and other forms of intentional 
interference with a victim's breathing or 
circulation (see Penal Law art 121; 
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William C. Donnino, Practice 
Commentaries McKinney's Cons Laws of 
NY, Book 39, Penal Law § 121.11, 2013 
Pocket Part at 38).  At the time of 
enactment, the Legislature stated that 
domestic abusers use strangulation as "a 
form of power and control [that] has a 
devastating psychological effect on 
victims and a potentially fatal outcome" 
(Senate Mem in Support, Bill Jacket, L 
2010, ch 405, 2010 McKinney's Session 
Laws of NY at 1977) and noted that 
strangulation can be challenging to 
prosecute as it may not cause obvious 
injuries, thus allowing the crime to go 
unpunished (see Assembly Mem in 
Support, Bill Jacket, L 2010, ch 405).  In 
the statutory scheme, the severity of the 
offense is measured by the degree of the 
consequent harm.  A person commits the 
misdemeanor of criminal obstruction of 
breathing or blood circulation when, "with 
intent to impede the normal breathing or 
circulation of the blood of another person, 
he or she a. applies pressure on the 
throat or neck of such person; or b. 
blocks the nose or mouth of such 
person," with no resulting injury (Penal 
Law § 121.11).  Such acts resulting in 
"stupor, loss of consciousness for any 
period of time, or any other physical injury 
or impairment" constitute the felony of 
strangulation in the second degree (Penal 
Law § 121.12); strangulation in the first 
degree involves "serious physical injury" 
(Penal Law § 121.13).  People v Carte, 
105808, 3rd Dept 12-5-13 
  

Abstention from Alcohol While Incarcerated 
and Exemplary Prison Record Did Not 
Warrant Downward Departure Re: Sex 

Offender Status/Basics of Sex Offender 
Registration Act (SORA) Proceedings 

Explained In Some Depth 
  

The First Department affirmed the sex offender 
status determined by Supreme Court, rejecting 
the arguments that an exemplary prison record 
and abstention from alcohol during a long 
incarceration warranted a downward 
departure.  The court took the trouble to explain 
some of the basics of a Sex Offender 
Registration Act (SORA) determination: 
  

In assessing a sex offender's danger to 
the community, and therefore, its 

recommendation to the court hearing a 
SORA application, the Board of 
Examiners of Sex Offenders (BOSE) 
must consider 15 statutory factors, 
applying them in accordance with the 
Risk Assessment Guidelines developed 
to assess an individual applicant's risk of 
a repeat offense (Correction Law § 168—
l[5]; Sex Offender Registration Act: Risk 
Assessment Guidelines and Commentary 
at 3 [2006]). The evaluation is made 
using a Risk Assessment Instrument 
(RAI), identifying each factor which, if 
applicable, is assigned a numerical value. 
If a particular factor is not applicable, it is 
assessed at zero. The values are then 
tallied, resulting in a recommended risk 
assessment which is considered as 
presumptively correct at the SORA 
hearing before the court … . 
  
One of the factors BOSE considers is 
"whether the sex offender's conduct was 
found to be characterized by repetitive 
and compulsive behavior, associated with 
drugs or alcohol" … (Correction Law § 
168-1[5][a][ii]). The guidelines clarify that 
if the individual has a history of drug or 
alcohol abuse "or was abusing drugs and 
or alcohol at the time of the offense," 15 
points will be assessed in that category 
(Sex Offender Registration Act: Risk 
Assessment Guidelines and Commentary 
at 15). Pursuant to the guidelines, BOSE 
or the court may choose to score zero 
points in this category, if the drug and/or 
alcohol abuse is "in the distant past, but 
[the defendant's] more recent history is 
one of prolonged abstinence" … . 
  
Since defendant admittedly committed his 
crime while intoxicated, this alone 
supports the 15 point assessment made 
against him in this category … . Thus the 
issue turns on whether his prolonged 
abstinence from alcohol use, while 
incarcerated, provides a basis for a 15 
point reduction in this category. We find 
that it does not. 
  
We have consistently held that even 
when alcohol use in the commission of 
the crime is remote in time, and the 
defendant has abstained from alcohol use 
for a prolonged period while incarcerated, 
such remoteness and abstinence are 
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unreliable predictors of the risk for re-
offense post-release, or to the threat 
posed by the sex offender to public safety 
… .   * * * 
  
The SORA court also providently 
exercised its discretion in denying 
defendant's application for a discretionary 
downward departure to a level 2 based 
upon claims that he had an exemplary 
record while incarcerated, has shown 
remorse for his crime, and is now a 
productive member of society * * *. 
  
We emphasize that a SORA risk-level 
determination is not an extended form of 
punishment for the sex crime committed, 
but a collateral consequence of the 
conviction intended to protect the public 
at large from the possibility of future crime 
… . A departure from a sex offender's 
presumptive risk level is generally 
warranted only where "there exists an 
aggravating or mitigating factor of a kind, 
or to a degree, that is otherwise not 
adequately taken into account by the 
guidelines" (Sex Offender Registration 
Act: Risk Assessment Guidelines and 
Commentary at 4…)… .  People v 
Watson, 2013 NY Slip Op 08379, 1st 
Dept 12-17-13 
  

  
Conviction Under Accomplice Liability 
Theory Reversed After a Weight of the 

Evidence Analysis 
  

The Second Department reversed defendant’s 
conviction for criminal sale of a controlled 
substance under an accomplice liability theory, 
finding the conviction against the weight of the 
evidence. The officer who purchased the drugs 
assumed, based on circumstantial evidence, the 
drugs were supplied to the seller by the 
defendant (who was in a vehicle with the seller 
and a woman) but did not actually see any 
transaction between the defendant and the 
seller: 
  

Although the officer testified that, based 
upon his training and experience as an 
undercover officer who had made over 
500 buys, he believed that the 
codefendant received drugs from the 
defendant inside the vehicle, he admitted 
that he did not observe an exchange of 

money or drugs between the codefendant 
and the defendant. People v Curry, 2013 
NY Slip Op 08455, 2nd Dept 12-18-13 
  

  
Prosecutorial Misconduct and Defense 

Counsel’s Ineffectiveness Required Reversal 
  

The Second Department reversed defendant’s 
conviction, in the interest of justice, finding the 
prosecutor’s improper comments during 
summation deprived defendant of a fair trial. In 
addition, the Second Department determined 
defense counsel was ineffective in eliciting 
inadmissible expert testimony detrimental to the 
defense and failing to object to the prosecutor’s 
misconduct: 
  
Re: prosecutorial misconduct during summation, 
the Second Department wrote: 
  

In summing up, a prosecutor "must stay 
within the four corners of the evidence 
and avoid irrelevant and inflammatory 
comments which have a tendency to 
prejudice the jury against the accused" … 
. At trial, the defendant presented 
evidence concerning his cooperation with 
law enforcement authorities in drug cases 
against the complainants' mother to 
establish that the complainants had a 
motive to fabricate their allegations 
against him. During summation, the 
prosecutor improperly referred to such 
evidence as "an elaborate attempt to 
distract [the jury] from the real issues in 
this case" … . The prosecutor also 
inaccurately stated that the defendant, 
who had testified on his own behalf, 
needed "a clarification about which child's 
vagina he did or did not touch," when the 
defendant, in fact, had asked whether the 
question concerned his paramour, the 
complainants' mother. In addition, the 
prosecutor made an irrelevant and 
inflammatory argument intended to 
convince the jury that the … defendant's 
denials of the sexual abuse allegations in 
the indictment were implicit admissions 
that he had abused the complainants 
outside the periods of time designated for 
the charged crimes … .Furthermore, the 
prosecutor impugned the defendant's 
right to testify and improperly suggested 
that he lied on the stand, when she 
referred to him as "an opportunist" who 
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"took the stand, and . . . said what he 
thought he had to to save himself" … . 
Finally, the prosecutor impermissibly 
vouched for the credibility of a witness 
based on his position as a law 
enforcement officer … . The cumulative 
effect of these improper comments 
deprived the defendant of a fair trial … . 
  

Re: the ineffectiveness of defense counsel, the 
Second Department wrote: 
  

During cross-examination by defense 
counsel, the People's expert on child 
sexual abuse accommodation syndrome 
offered testimony that the truthfulness of 
a child's disclosure of sexual abuse could 
be analyzed by looking at whether the 
content is specific and not age-
appropriate knowledge. Despite the fact 
that this testimony was inadmissible …, 
and favorable to the People, defense 
counsel inexplicably asked the expert to 
elaborate, eliciting highly damaging 
testimony that a child's allegations of oral 
sexual conduct, sexual contact between 
males, or reciprocal contact would be 
"rather unique and idiosyncratic," and 
more believable than "just a global 
statement that I was touched." Thus, 
defense counsel intentionally elicited 
inadmissible and unduly prejudicial 
testimony during cross-examination … . 
Defense counsel also was deficient in 
failing to object to the prosecutor's 
improper remarks during summation … . 
The cumulative effect of defense 
counsel's errors deprived the defendant 
of the effective assistance of counsel … . 
Accordingly, the judgment must be 
reversed and a new trial ordered for this 
reason as well. People v Mehmood, 
2013 NY Slip Op 08461, 2nd Dept 12-
18-13 
  
  

Defendant Entitled to a Hearing on His 
Motion to Vacate His Conviction/Defendant 

Alleged He Would Not Have Pled Guilty 
Absent His Attorney’s Affirmative 

Misinformation About the Deportation 
Consequences of the Plea 

  
The Third Department determined defendant 
was entitled to a hearing on his motion to vacate 
his conviction based on the allegation defense 

counsel gave defendant affirmative 
misinformation about the deportation 
consequences of his guilty plea: 
  

Defendant's motion to vacate sufficiently 
raises a question as to whether trial 
counsel provided him with affirmative 
misinformation regarding the deportation 
consequences of his guilty plea and 
adequately alleges facts that, if credited, 
show a reasonable probability that, but for 
counsel's erroneous assurances in this 
regard, defendant would have insisted on 
going to trial … . Accordingly, defendant 
is entitled to a hearing on the issues 
raised in his CPL 440.10 (1) (h) motion 
and the order must, therefore, be 
reversed… . People v Diallo, 104609, 
3rd Dept 12-19-13 

  
  

Restitution Hearing Required/Insufficient 
Proof to Substantiate the 

Amount/Conclusory Admission by Defendant 
Not Enough 

  
The Third Department determined defendant 
was entitled to a restitution hearing, noting that 
the record did not include proof sufficient to 
substantiate the restitution amount.  The 
defendant’s stating a dollar amount, or a 
conclusory admission of the amount in a plea 
agreement, is not enough to meet the court’s 
and the People’s burden: 
  

A restitution hearing "must be held where 
the record lacks sufficient evidence for a 
court to determine the amount of 
restitution ordered or the defendant 
requests such a hearing" … .  Although a 
defendant's statement at the time of the 
plea or sentencing can constitute 
sufficient evidence, that statement must 
include a concession of facts concerning 
the amount of loss; a defendant merely 
stating a dollar amount or making a 
conclusory admission as part of a plea 
agreement will not satisfy the court's 
obligation or the People's burden … .  At 
sentencing here, defendant requested a 
hearing.  Additionally, despite defendant's 
plea agreement, including a condition that 
he pay a specific amount of restitution, 
the record does not include sufficient 
proof to substantiate that amount.   Thus, 
we must remit for a restitution hearing… 
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. People v Johnson, 104064, 3rd Dept 
12-19-13 
  

  
New Trial Ordered: Juror Found “Grossly 

Unqualified” by the Trial Judge Should Have 
Been Dismissed/One Juror Was Absent from 

the Deliberations for About An Hour 
  

The Third Department ordered a new trial was 
because one of the juror’s, juror No. 4 should 
have been dismissed after the trial court 
determined that the juror was “grossly 
unqualified,” and because deliberations 
continued while juror No. 4 was absent from the 
jury room for about an hour: 
  

"If at any time after the trial jury has been 
sworn and before the rendition of its 
verdict, . . . . the court finds, from facts 
unknown at the time of the selection of 
the jury, that a juror is grossly unqualified 
to serve in the case . . . , the court must 
discharge such juror" (CPL 270.35 
[1]…  ).  "A juror will be deemed to be 
grossly unqualified to serve only when, 
after conduct[ing] a probing, tactful inquiry 
into the specific circumstances, it 
becomes obvious that a particular juror 
possesses a state of mind which would 
prevent the rendering of an impartial 
verdict" … .  Although the trial court 
traditionally is accorded "great deference 
in deciding whether a juror is grossly 
unqualified" …, inasmuch as juror No. 4 
repeatedly expressed her inability to 
render a decision one way or the other, 
and County Court expressly found that 
she was both grossly unqualified to serve 
and unable to afford either the People or 
defendant a fair trial, County Court erred 
in failing to discharge juror No. 4… . 
  
Moreover, even assuming that we 
discerned no impropriety with respect to 
juror No. 4's continued service on the 
jury, we nonetheless would be compelled 
to reverse defendant's conviction and 
order a new trial, as it is readily apparent 
from the record that the jury deliberated – 
on at least one occasion – with fewer 
than 12 members present.  CPL 310.10 
(1) provides, in relevant part, that 
"[f]ollowing the court's charge, . . . the jury 
must retire to deliberate upon its verdict in 
a place outside the courtroom . . . and 

must, except as otherwise provided in 
[CPL 310.10 (2)], be continuously kept 
together under the supervision of a court 
officer."  Consistent with the provisions of 
CPL 310.10 (2), "[a]t any time after the 
jury has been charged or commenced its 
deliberations, and after notice to the 
parties and affording such parties an 
opportunity to be heard on the record 
outside of the presence of the jury, the 
court may declare the deliberations to be 
in recess and may thereupon direct the 
jury to suspend its deliberations and to 
separate for a reasonable period of time 
to be specified by the court."  Additionally, 
"[b]efore each recess, the court must . . . 
direct [the jury] not to resume its 
deliberations until all twelve jurors have 
reassembled in the designated place at 
the termination of the declared recess." * 
* * 
  
Here … juror No. 4 was absent from the 
jury room for slightly more than one 
hour… . People v Cridelle, 104319, 3rd 
Dept 12-19-13 

  
  
Failure to Call One of the Parties Who Signed 

a Drug-Analysis Report Did Not Violate the 
Confrontation Clause/No Evidence the Party 

Conducted Any Testing or Analysis 
  

The Third Department determined that the 
Confrontation Clause was not violated because 
a party [Lafond] who had signed the report 
identifying the controlled substance defendant 
was accused of selling did not testify.  The court 
determined Lafond had nothing to do with the 
chemical tests and analysis.  The party who 
actually did the chemical tests and analysis, 
Brant, testifed: 
  

…Brant – the analyst who identified the 
oxycodone, performed the chemical tests 
on it, determined the nature of the 
substance, and authored the report – in 
fact testified and was subject to 
crossexamination … .  The report is 
certified pursuant to CPL 190.30 (2) with 
the following language: "I, Clifford E. 
Brant, . . . hereby certify" and then states 
that it is "my [i.e. Brant's] report and 
contains the opinions and interpretations 
of the examination I performed in the 
above referenced case" (emphasis 
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added).  Brant also testified that Lafond 
cosigned the report after an 
administrative review of it, as required by 
State Police protocol.  There is no 
support in the record for the proposition 
that Lafond examined or analyzed the 
substance, observed Brant doing so, or 
was signing the report in that 
capacity.  Indeed, Brant testified that after 
he alone performed the forensic chemical 
testing, he sealed, signed and dated the 
laboratory bag containing the pill, which 
remained intact as of the trial, supporting 
the conclusion that Lafond only read and 
signed the report after it was completed 
to ensure that proper procedure was 
followed …, and she had no role in 
ascertaining or verifying the identity of the 
substance in issue.  Thus, the "actual 
analyst who performed the tests" … and 
"wr[o]te [the] report[]" … testified.   We 
find that Lafond, who neither analyzed the 
substance in issue nor authored the 
report, was not a "witness" against 
defendant for purposes of the 
Confrontation Clause … and, accordingly, 
no Crawford violation occurred as a result 
of the People admitting Brant's report into 
evidence without calling Lafond to 
testify. People v Wolz, 104909, 104910, 
3rd Dept 12-19-13 
  

Not Clear Superior Court Information (SCI) 
Charged Same Offense as Felony 

Complaint/SCI and Related Waiver of 
Indictment Not Valid 

  
The Second Department determined a 
discrepancy between the felony complaint and 
the superior court information (SCI) rendered the 
SCI jurisdictionally defective: 
  

Where a defendant waives the right to be 
prosecuted by indictment and consents to 
be prosecuted by SCI, the SCI "must 
either charge [the] defendant with the 
same crime as the felony complaint or a 
lesser included offense of that crime" 
(…see NY Const, art I, § 6; CPL 
195.10[a]…). Under the circumstances of 
this case, this Court cannot conclude that 
the defendant was charged in the SCI 
with the same offense with which he was 
charged in the felony complaint. There is 
a factual discrepancy between the two 
documents, in that they charge the 

defendant with assaulting two different 
victims, and there are insufficient 
surrounding facts to reveal that the 
assault charges actually refer to the same 
incident… .  People v Siminions, 2013 
NY Slip Op 08670, 2nd Dept 12-26-13 
  

  
Reversible Error to Deny Challenge to Juror 
Who Was a Federal Agent Currently Working 

with the District Attorney’s Office 
  

The Third Department determined the trial court 
committed reversible error in denying a 
challenge to a prospective juror, a federal agent, 
who worked with the prosecuting district 
attorney’s office: 
  

…[W]e find that the prospective juror's 
current, ongoing investigative work on a 
pending matter in cooperation with and 
under the direction of the prosecuting 
agency required that juror's dismissal for 
cause … .  The nature of that relationship 
as purely professional, while certainly a 
very weighty factor, is not alone 
determinative of the absence, or 
presence, of implied bias, as other factors 
must be taken into consideration, such as 
the frequency, scope and recency of the 
contact  * * *. 
  
Under the circumstances presented here, 
we conclude that the prospective juror…'s 
current law enforcement cooperative 
relationship with the prosecuting agency 
"create[d] the perception that the accused 
might not receive a fair trial before an 
impartial finder of fact"… .  People v 
Greenfield, 104378, 3rd Dept 12-26-13 

  
  

Burden Is on Defendant in SORA 
Reclassification Proceeding/Fact that 

Defendant Was Not Provided With All the 
Documents Reviewed by the Board Did Not 

Violate Due Process 
  

In a SORA reclassification proceeding, the Third 
Department, over a dissent, determined the 
defendant was not deprived of due process by 
the SORA court’s denial of an adjournment for 
the purpose gathering all the documents 
reviewed by the Board of Examiners of Sex 
Offenders in making its updated 
recommendation.  The Third Department noted 
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that, unlike in the initial SORA proceeding where 
the burden of proof is on the People, in a 
reclassification proceeding the burden is on the 
defendant: 
  

Correction Law § 168-o (2) provides a 
sex offender who is required to register 
pursuant to SORA with the opportunity to 
periodically seek a downward 
modification of his or her risk level 
classification.  However, the burden falls 
upon the sex offender to establish by 
clear and convincing evidence that a 
modification is warranted (see Correction 
Law § 168-o [2]), and the trial court's 
determination will not be disturbed absent 
an abuse of discretion… . * * * 
  
We do not take issue with the argument 
that defendant was entitled to discovery 
of the materials in question.  However, all 
discovery is subject to certain limitations 
and the court has "considerable discretion 
to supervise the discovery process" … 
.  In our view, the question before us 
distills to whether County Court abused 
its discretion in refusing to adjourn the 
hearing in order for defendant to belatedly 
gain access to the requested documents. 
In this regard, County Court's decision to 
deny defendant's request must be 
evaluated with full consideration of the 
attendant circumstances before the court, 
including the timeliness thereof …, and 
we cannot agree that reversal is required 
based solely on the fact that defendant 
did not obtain the requested materials 
prior to the hearing.People v Lashway, 
514859, 3rd Dept 12-26-13 
 

CRIMINAL LAW/ANIMAL LAW 
  

Horse Deemed a “Companion 
Animal”/Aggravated Cruelty to Animals 

Conviction Upheld 
  

The Third Department affirmed defendant’s 
convictions, which stemmed from the killing of a 
horse.  The court determined the horse was a 
“companion animal” within the meaning of the 
Agricultural and Markets Law and, therefore, the 
elements of aggravated cruelty to animals were 
proven: 
  

…[D]efendant claims that the charge of 
aggravated cruelty to animals was 
jurisdictionally defective for failure to 
allege a material element of the crime, 
arguing that the horse was not a 
"companion animal" (Agricultural and 
Markets Law § 353a [1]…).  However, 
horses are excluded from the statutory 
definition of companion animals only 
when they are "'[f]arm animal[s]' . . . 
raised for commercial or subsistence 
purposes" (Agricultural and Markets Law 
§ 350 [4]).  Any domesticated animal, 
including a horse, may be a companion 
animal where, as here, it is not kept for 
such purposes and is "normally 
maintained in or near the household of 
the owner or person who cares for [it]" 
(Agricultural and Markets Law § 350 [5] 
….  Likewise, there was no jurisdictional 
defect in the charge of criminal mischief 
in the second degree by intentionally 
damaging the property of another, as a 
companion animal is property (see Penal 
Law § 145.10…). People v Lohnes, 
104483, 3rd Dept 12-19-13 

 

CRIMINAL LAW/APPEALS 
  

Count (on which Jury Could Not Reach a 
Verdict) Dismissed Before “Entry of 

Sentence” on the Remaining Count Can Be 
Reprosecuted after Appeal 

  
The First Department determined the defendant 
could be retried on an attempted rape charge 
which was dismissed upon a motion by the 
prosecution after the jury was unable to reach a 
verdict on that count.  The defendant was 
convicted of the assault count.  The assault 
conviction was reversed on appeal and a new 
trial was ordered. The question before the court 
was whether, upon re-trial, the dismissed 
attempted rape count could be re-tried as well: 
  

Upon remand, Supreme Court properly 
determined that the People were 
permitted to reprosecute the attempted 
rape charge, because that count of the 
indictment was deemed reinstated 
pursuant to CPL 470.55(1). Although the 
statute provides that a count is not 
deemed reinstated if it was dismissed on 
a "post-judgment order" (CPL 
470.55[1][b]), the dismissal of the 



48 
 

attempted rape charge occurred between 
the oral imposition of sentence and the 
entry of judgment … . There is nothing in 
the record to indicate that, before 
dismissing the count at issue, the court 
had done anything that could be 
construed as entry of a judgment. Since a 
judgment "is comprised of a conviction 
and the sentence imposed thereon and is 
completed by imposition and entry of the 
sentence" (CPL 1.20 [15][emphasis 
added]), "post-judgment" can only mean 
after entry. 
  
Double jeopardy concerns did not bar 
retrying defendant on the attempted rape 
count. The first jury never returned any 
verdict on that count. Furthermore, 
defendant had no legitimate expectation 
that the dismissal of that count was final 
and irrevocable As noted, the statute 
provides that a reversal granting a new 
trial would automatically reinstate any 
counts dismissed under the 
circumstances presented here. Moreover, 
the record establishes that when the 
People moved to dismiss, they were 
engaging in the common practice of 
dismissing a charge as sufficiently 
covered by a conviction on another 
charge, an exercise of prosecutorial 
discretion that was frustrated by the 
reversal of the conviction. Defendant had 
no legitimate expectation that in the event 
of a reversal he would receive the windfall 
of having the dismissed charge stay 
dismissed.  People v Thomas, 2013 NY 
Slip Op 07833, 1st Dept 11-26-13 
 

Defendant Understood the Reference to the 
“Appellate Division” Was a Reference to a 

Higher Court---Waiver of Appeal Was 
Therefore Valid 

  
The Second Department, over a dissent, 
determined that the defendant’s waiver of 
appeal was knowingly, voluntarily and 
intelligently made.  The defendant was asked by 
the prosecutor if he understood he was waiving 
the right to appeal his conviction and sentence 
to “the Appellate Division, Second 
Department.”  Because the defendant was 27 
years old, had prior contact with the criminal 
justice system, had filed a notice of appeal pro 
se, and had requested appellate counsel, the 
court concluded the defendant understood the 

reference to the “appellate division” was a 
reference to a higher court.People v Sanders, 
2013 NY Slip Op 08276, 2nd Dept 12-11-13 
  

CRIMINAL LAW/EVIDENCE 
  

Evidence Relevant to a Reason to Fabricate 
is Never Collateral 

  
The Third Department noted that the trial court 
erred (harmless) when it prohibited defendant 
from questioning witnesses against him (Corsi 
and Beebe) about grievances and a lawsuit 
defendant had filed.  Evidence of a witness’ 
reason to fabricate should not have been 
excluded as collateral: 
  

…County Court improperly denied his 
motion requesting permission to question 
Corsi and Beebe about prior notices of 
discipline, grievances filed by defendant 
and defendant's pending federal lawsuit 
… .  The court concluded that the issues 
were collateral and would be precluded 
unless the door were opened by a 
witness's testimony reflecting bias or 
hostility toward defendant.  While "trial 
courts have broad discretion to keep the 
proceedings within manageable limits and 
to curtail exploration of collateral matters," 
"extrinsic proof tending to establish a 
reason to fabricate is never collateral and 
may not be excluded on that ground"… 
.  People v Hughes, 105838, 3rd Dept 
11-27-13 

  
Witness’s Hearsay Statement Should Have 

Been Admitted as a Statement Against Penal 
Interest/No Need for Declarant to Be Aware 

of Specific Violation of Law 
  

In a full-fledged opinion by Justice Acosta, over 
a dissent, the First Department determined a 
(hearsay) statement by a witness indicating she 
(not the defendant) was driving when the 
property-damage accident occurred should have 
been admitted as a statement against penal 
interest.  The central question was whether the 
declarant was aware she was admitting to a 
violation of law when the statement was made: 
  

The decision whether to admit a 
declaration against penal interest as an 
exception to the hearsay rule requires, 
among other factors, that the declarant be 
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aware at the time of its making that the 
statement was contrary to his or her 
penal interest. The issue in this case is 
whether a statement in which an 
individual admits to conduct constituting 
an offense is a statement against penal 
interest, where the individual believes that 
the conduct may be illegal but does not 
know whether it is or not. It arose in the 
context of a DWI case where the defense 
was that defendant, who was intoxicated, 
was not the driver of the car, but a 
passenger. Specifically, the driver, a 19-
year-old woman with no prior criminal 
history and only a learner's permit, who 
met defendant approximately eight hours 
earlier, made a statement to a defense 
investigator indicating that she, and not 
defendant, was driving defendant's car at 
the time it collided with a parked car, but 
refused to testify at trial on Fifth 
Amendment grounds. We find that the 
statement was a declaration against 
penal interest notwithstanding that some 
of the witness's apprehension in making 
the statement was based on her fear that 
her parents would learn of her 
involvement with defendant or that, as the 
court noted, her exposure to criminal 
liability was relatively minor. The court 
therefore erred in keeping the statement 
out. * * * 
  
…[W]e hold that regardless of whether 
[the witness] was specifically aware that 
the conduct she admitted constituted a 
violation of Vehicle and Traffic Law § 600, 
which prohibits an operator of a motor 
vehicle who causes property damage 
from leaving the scene, or whether she 
was specifically aware that she faced a 
penalty of up to 15 days' imprisonment 
and a fine for that offense, the evidence 
established that her statement satisfied 
this hearsay exception. Her expressions, 
at the time of or immediately after her 
statement, of apprehension that she 
could get in trouble for her conduct, 
including repeated inquiries about 
consulting with a lawyer, sufficed to 
satisfy the requirement that "the declarant 
must be aware at the time of its making 
that the statement was contrary to his [or 
her] penal interest"… .  People v Soto, 
2013 NY Slip Op 08217, 1st Dept 12-10-
13 

Expert Evidence to Explain an Adolescent’s 
Reactions to Sexual Abuse Properly 

Admitted 
  

The Second Department determined expert 
testimony about “adolescent sexual abuse” was 
properly admitted in a sex-crime trial to explain 
delay in reporting, imprecise memory, 
accommodation, and a “flat affect” during 
testimony: 
  

"Expert testimony is properly admitted if it 
helps to clarify an issue calling for 
professional or technical knowledge, 
possessed by the expert and beyond the 
ken of the typical juror'" … . "[E]xpert 
testimony regarding rape trauma 
syndrome, abused child syndrome or 
similar conditions may be admitted to 
explain behavior of a victim that might 
appear unusual or that jurors may not be 
expected to understand" … . The expert's 
testimony was properly admitted to 
explain the issue of delayed disclosure 
and to counter the defense claim that the 
complainant fabricated the sexual abuse 
allegations when her parents objected to 
her having a boyfriend … . The testimony 
was also properly admitted to explain why 
the complainant did not recall with 
specificity when certain of the alleged 
incidents occurred, and why victims of 
adolescent sexual abuse may manifest a 
"flat affect" when testifying. The testimony 
was "general in nature and does not 
attempt to impermissibly prove that the 
charged crimes occurred" … . To the 
extent the expert testified as to an 
abuser's behavior patterns, such 
testimony was admissible to help explain 
"why victims may accommodate abusers 
and why they wait before disclosing the 
abuse" … . People v Gopaul, 2013 NY 
Slip Op 08659, 2nd Dept 12-26-13 

 

FAMILY LAW 
  

Child Qualified as “Special 
Immigrant”/Abandoned by One Parent 

  
In reversing Family Court, the Second 
Department determined the subject child, 
Brenda, qualified as a “special immigrant” who 
could apply for lawful permanent residency in 
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the US because she had been abandoned by 
one (not both) of her parents: 
  

Pursuant to 8 USC § 1101(a)(27)(J) (as 
amended by the William Wilberforce 
Trafficking Victims Protection 
Reauthorization Act of 2008, Pub L 110-
457, 122 US Stat 5044) and 8 CFR 
204.11, a "special immigrant" is a 
resident alien who, inter alia, is under 21 
years of age, is unmarried, and has been 
legally committed to, or placed under the 
custody of, an individual appointed by a 
State or juvenile court. Additionally, for a 
juvenile to qualify for special immigrant 
juvenile status, a court must find that 
reunification of the juvenile with one or 
both of the juvenile's parents is not viable 
due to parental abuse, neglect, 
abandonment, or a similar basis found 
under State law (see 8 USC § 
1101[a][27][J][i]…), and that it would not 
be in the juvenile's best interests to be 
returned to his or her native country or 
country of last habitual residence (see 8 
USC § 1101[a][27][J][ii]; 8 CFR 
204.11[c][6]…). 
  
Brenda is under the age of 21 and 
unmarried. Inasmuch as the Family Court 
placed Brenda under her mother's 
custody, Brenda has been "legally 
committed to, or placed under the 
custody of . . . an individual or entity 
appointed by a State or juvenile court" 
within the meaning of 8 USC § 
1101(a)(27)(J)(i)…). Based upon our 
independent factual review, we find that 
the record, which includes a detailed 
affidavit from Brenda, fully supports 
Brenda's contention that, because her 
father neglected and abandoned her, 
reunification with her father is not a viable 
option … . Contrary to the Family Court's 
determination, the fact that Brenda's 
mother did not also neglect and abandon 
her does not preclude the issuance of the 
order requested … . Lastly, the record 
reflects that it would not be in Brenda's 
best interests to be returned to El 
Salvador… .  Matter of Maria PEA v 
Sergio AGG, 2013 NY Slip Op 07168, 
2nd Dept 11-6-13 
  

For a similar case with the same result, 
see Matter of Karen C, 2013 NY Slip Op 
07170, 2nd Dept 11-6-13 

  
Burden of Proof for Relocation with Child 

Not Met 
  

In reversing Family Court, the Second 
Department determined there was not a sound 
and substantial basis for granting the mother’s 
request to return to South Africa with the 
couple’s child.  The court explained the 
analytical criteria for relocation: 
  

A parent seeking to relocate with a child 
bears the burden of establishing by a 
preponderance of the evidence that the 
proposed move would be in the child's 
best interests … . In determining whether 
relocation is appropriate, the court must 
consider a number of factors, which 
include "each parent's reasons for 
seeking or opposing the move, the quality 
of the relationships between the child and 
the custodial and noncustodial parents, 
the impact of the move on the quantity 
and quality of the child's future contact 
with the noncustodial parent, the degree 
to which the custodial parent's and child's 
life may be enhanced economically 
emotionally and educationally by the 
move, and the feasibility of preserving the 
relationship between the noncustodial 
parent and child through suitable 
visitation arrangements"… . In assessing 
these factors, "no single factor should be 
treated as dispositive or given such 
disproportionate weight as to 
predetermine the outcome" … . However, 
"the impact of the move on the 
relationship between the child and the 
noncustodial parent will remain a central 
concern" … . "In the end, it is for the court 
to determine, based on all of the proof, 
whether it has been established by a 
preponderance of the evidence that a 
proposed relocation would serve the 
child's best interests" … . 

  
… [T]he record is devoid of evidence that 
he has ever harmed the child or directed 
his anger toward her, and many of the 
incidents described by the mother 
involved the father's suicidal ideation and 
infliction of harm upon himself. 
Significantly, the court-appointed 
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psychologist found that the father was 
currently emotionally and mentally stable, 
and at low risk of neglectful or abusive 
behavior toward the child. Moreover, the 
record shows that the mother sought 
permission to relocate primarily because 
she feels lonely and isolated in the United 
States, and not to escape domestic 
violence … . The record also establishes 
that the father consistently exercises his 
right to visit the child twice a week, and 
that he desires to spend more time with 
her …. Further, there is no economic 
necessity for the proposed relocation 
because the mother has been steadily 
employed as a payroll analyst for more 
than six years.  Matter of Francis-Miller 
v Miller, 2013 NY Slip Op 07177, 2nd 
Dept 11-6-13 

  
Visitation Details Should Not Have Been Left 

to Supervising Agency 
  

The Fourth Department determined Family 
Court erred by delegating its authority with 
respect to the visitation schedule and sibling 
visits to the agency supervising the mother’s 
visitation: 
  

…[T]he court “erred in failing to set a 
supervised visitation schedule, implicitly 
leaving it to the supervisor to determine” 
… .  By ordering only that visitation “shall 
take place through the Catholic Charities 
Therapeutic Supervised Visitation 
program,” the court improperly delegated 
its authority to the supervising agency … 
.  We note in addition that the court erred 
in merely indicating that “access should 
include the child’s siblings, if that can be 
accommodated by the program.”  If the 
court determined that sibling visitation is 
indeed in the best interests of the child, 
the court should specify in its order that 
the agency or organization designated to 
supervise visitation must be able to 
accommodate sibling visits.  We therefore 
modify the order accordingly, and we 
remit the matter to Family Court to 
determine the access schedule and 
whether sibling visitation shall 
occur. Matter of Green v Bontzolakes, 
1034, 4th Dept 11-8-13 
  
  

Prior Stipulation Based Upon Inaccurate 
Information Properly Vacated 

  
In a divorce proceeding, the Fourth Department 
upheld Supreme Court’s vacating the child 
support and maintenance provisions of a prior 
stipulation, finding that the wife had not 
disclosed all of her assets and earnings at the 
time the stipulation was entered.  The Fourth 
Department also upheld $50,000 of imputed 
annual income assigned to the wife by Supreme 
Court: 
  

… [T]he court did not err in vacating the 
child support and maintenance provisions 
of the parties’ October 2009 
stipulation.  In that stipulation, the parties 
had agreed to impute income to the wife 
in the amount of $15,000, and the 
husband had agreed to maintenance and 
child support awards to the wife based on 
that imputed income.  Although 
“[s]tipulations of settlement are favored by 
the courts and not lightly cast aside” 
(…see generally CPLR 2104), “[a] 
stipulation of settlement should be closely 
scrutinized and may be set aside upon a 
showing that it is unconscionable or the 
result of fraud, or where it is shown to be 
manifestly unjust because of the other 
spouse’s overreaching” … .  We agree 
with the court that “a reasonable 
inference exists that the [wife did not] fully 
disclose[] h[er] financial assets . . . , and, 
as a result, the terms of the agreement 
were so inequitable as to be manifestly 
unfair to the [husband]” … . …[T]he wife 
had over $100,000 more in income than 
was imputed to her in the stipulation, and 
her income was more than two times 
what the husband had earned in any of 
the years before the stipulation.  We thus 
conclude that, regardless whether the 
wife can be said to have committed fraud, 
the wife’s failure to disclose her earnings 
in the stock market resulted in an 
agreement that was manifestly unfair to 
the husband.  Marlinski v Marlinski, 
979, 4th Dept 11-8-13 
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Neglect Finding Cannot Be Based Upon 
Theoretical Future Harm 

  
The Fourth Department determined that a 
finding of neglect “cannot be based upon the 
child’s possible reaction to future harm:” 
  

…DSS failed to meet its burden of 
establishing by a preponderance of the 
evidence that the “child’s physical, mental 
or emotional condition has been impaired 
or is in imminent danger of becoming 
impaired” as a consequence of 
respondent’s failure to exercise a 
minimum degree of care … .  The court’s 
finding of neglect hinges of the testimony 
of DSS’s expert psychologist that 
respondent’s dismissive response to the 
child’s allegations that she had been 
sexually abused by her eight-year-old 
cousin put the child at risk of harm 
because such response would cause the 
child to be reluctant to report future 
allegations of abusive contact.  The 
evidence did not establish that the child 
was in fact sexually abused, and we 
therefore conclude that the court erred in 
finding that respondent is chargeable with 
neglect for failing to protect the child from 
actual harm … .  Moreover, the finding of 
neglect cannot be based upon the child’s 
possible reaction to future harm.  “[A] 
finding of neglect will not be based on a 
failure to prevent theoretical future harm 
which never occurred” … .  Matter of 
Lebraun H … 1203, 4th Dept 11-15-13 

 

Modification of Custody Reversed 
  

The Second Department reversed Family 
Court’s modification of a custody arrangement 
(changing custody from mother to father), finding 
there was no sound and substantial basis for the 
modification in the record. There was evidence 
that the father induced the mother to agree to 
allow him to have custody of the child while she 
recovered from surgery by falsely stating the 
arrangement would be temporary: 
  

Upon weighing the appropriate factors 
(see Eschbach v Eschbach, 56 NY2d 
167), we find that the Family Court's 
determination that the best interests of 
the child would be served by remaining in 
the father's physical custody lacked a 

sound and substantial basis in the record, 
and that the child's best interests will be 
served by awarding the mother sole 
physical custody of the child. The Family 
Court failed to give sufficient weight to the 
mother's testimony, which it credited, that 
she only intended for the father to have 
custody of the child temporarily while she 
underwent a hysterectomy and moved 
from Washington to Colorado with her 
new husband. The record here shows 
that the mother, who stays at home to 
care for her children, has been the 
primary caregiver throughout the child's 
life, while the father had limited 
involvement with the child until the mother 
transferred custody to him …. 
Furthermore, while living with her mother, 
the child thrived both at home and at 
school … .  * * * The Family Court also 
erred in finding that the mother replaced 
the "father figure" in the child's life. The 
record contains no evidence to support a 
finding of parental alienation against the 
mother. 
  
The Family Court also failed to give 
sufficient weight to the fact that the child's 
relationship with her half-siblings, who 
reside with the mother, will continue to be 
disrupted if she remains in the father's 
care, as the record demonstrates that the 
child and her half-siblings have a close 
and healthy relationship. Courts will not 
disrupt sibling relationships unless there 
is an overwhelming need to do so… 
. Matter of Shannon J v Aaron P, 2013 
NY Slip Op 07733, 2nd Dept 11-20-13 

  
  

Family Court Should Not Have Terminated 
Parental Rights (After an Alleged Violation of 
a Drug-Treatment Condition of a Suspended 
Judgment) Without Holding the Necessary 

Hearings 
  

The Second Department sent the matter back to 
Family Court for a hearing on whether the 
parents (after a finding of permanent neglect) 
violated the drug-treatment condition of a 
suspended judgment, and, if warranted, a new 
dispositional hearing with respect to the 
termination of parental rights. Family Court, 
based solely on documents from DSS, 
determined the parents had violated the drug-
treatment condition of the suspended judgment, 
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and, on that ground, had terminated the parents’ 
parental rights without any hearings: 
  

Upon a finding of permanent neglect, the 
Family Court may suspend judgment, 
"during which time the parents must 
comply with terms and conditions that 
relate to the adjudicated acts or 
omissions of the parents which led to the 
finding of [permanent] neglect" (…see 
Family Ct Act §§ 631[b]; 633). By 
enacting Family Court Act §§ 631(b) and 
633, the Legislature vested the Family 
Court with discretion to give a parent of a 
permanently neglected child a second 
chance before terminating the parent's 
parental rights … . If a parent fails to 
comply with the terms and conditions of a 
suspended judgment, "a motion or order 
to show cause seeking the revocation of 
the order" suspending judgment "may be 
filed," and "if, after a hearing or upon the 
respondent's admission, the court is 
satisfied that the allegations of the motion 
or order to show cause have been 
established and upon a determination of 
the child's best interests, the court may 
modify, revise or revoke the order of 
suspended judgment" (22 NYCRR 
205.50[d][1], [5] [emphasis added]). "The 
Family Court may revoke a suspended 
judgment after a violation hearing if it 
finds, upon a preponderance of the 
evidence, that the parent failed to comply 
with one or more of its conditions" … . * * 
* 
  
…[E]ven if the Family Court had 
conducted a hearing on the DSS's motion 
to hold the parents in violation of the 
drug-treatment condition, and had 
determined that the violations had been 
established by a preponderance of the 
evidence, the Family Court was required 
to conduct an inquiry into the children's 
best interests before terminating the 
parents' parental rights … . Although a 
separate dispositional hearing is not 
always required in a proceeding to 
enforce a suspended judgment where the 
violation hearing or prior proceedings 
established that the court was aware of 
and considered the children's best 
interests …, this is not such a case … . 
The Family Court conducted no hearing 
at all on the motion to hold the parents in 

violation of the drug-treatment condition, 
and the record does not otherwise show 
that the Family Court made an inquiry into 
or adequately considered the best 
interests of the children in terminating the 
parents' parental rights.  Matter of 
Timmia S, 2013 NY Slip Op 07739, 2nd 
Dept 11-20-13 

  
  

Grandmother Had Standing to Request 
Visitation/Visitation Properly Granted 

  
The Third Department affirmed Family Court’s 
determination that grandmother had standing to 
petition for visitation with the child (Dakota) and 
that such visitation was in the best interests of 
the child. With respect to the standing criteria, 
the Third Department wrote: 
  

Family Court correctly determined that 
petitioner established standing to petition 
for visitation with Dakota. When a child's 
parents are living, a grandparent who 
seeks visitation with his or her grandchild 
must establish that "conditions exist 
which equity would see fit to intervene" 
(Domestic Relations Law § 72 [1]) in 
order to obtain standing … . The 
grandparent "must establish a sufficient 
existing relationship with [his or her] 
grandchild, or in cases where that has 
been frustrated by the parents, a 
sufficient effort to establish one, so that 
the court perceives it as one deserving 
the court's intervention" … .  In the latter 
situation, the grandparent's "effort is 
measured against what [he or she] could 
reasonably have done under the 
circumstances"… . Matter of Rubel v 
Wilson, 511985, 3rd Dept 11-21-13 

  
  

Amendment Allowing the Consideration of 
Incarceration as a Reason for a Downward 

Support Modification Is Not Applied 
Retroactively 

  
The Third Department affirmed Family Court’s 
finding that the amendment to Family Court Act 
section 451 (which allows a court to consider 
incarceration as a reason for a downward 
support modification) does not apply 
retroactively: 
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Before the 2010 amendment to Family Ct 
Act § 451, a parent's loss of income 
resulting from incarceration generally was 
not considered a sufficient change in 
circumstances to warrant a reduction or 
suspension of child support … .  As part 
of legislation making many changes 
regarding child support (see Assembly 
Mem in Support, 2010 McKinney's 
Session Laws of NY at 1747), Family Ct 
Act § 451 was amended in several 
respects including, as relevant here, to 
provide that "[i]ncarceration shall not be a 
bar to finding a substantial change in 
circumstances provided such 
incarceration is not the result of 
nonpayment of a child support order, or 
an offense against the custodial parent or 
child who is the subject of the order or 
judgment" (Family Ct Act § 451 [2] [a]; 
see L 2010, ch 182, § 6).  However, the 
legislation further provided that, as to the 
section that included this amendment, it 
"shall apply to any action or proceeding to 
modify any order of child support entered 
on or after the effective date of this act"… 
. Matter of Baltes v Smith, 514485, 3rd 
Dept 11-21-13 
  

  
Criteria for Termination of Parental Rights 

Based Upon Abandonment Explained 
  

The Third Department determined Family Court 
properly terminated respondent’s parental rights 
after a finding of abandonment: 
  

Despite respondent's intermittent 
homelessness, difficulties in arranging 
transportation, and lack of finances and 
accessible phone service, at some points 
during the six-month period she had 
housing and employment.  Thus, Family 
Court found that it would not have been 
impossible or unfeasible for respondent to 
contact petitioner or her child at some 
time during that period … .  … 
  
Unlike in a permanent neglect 
proceeding, in an abandonment 
proceeding petitioner is not required to 
prove that it exercised diligent efforts to 
reunite the family or assist the parent in 
maintaining contact (see Social Services 
Law § 384-b [5] [b]…; compare Social 
Services Law § 384-b [7] [a], [f]).  The 

only statutorily authorized disposition 
after a finding of abandonment is an order 
committing the child's custody to 
petitioner; a suspended judgment is not 
an option (see Social Services Law § 
384-b [3] [g]; compare Family Ct Act § 
631 [permitting suspended judgment as 
an option after a finding of permanent 
neglect]).  Thus, Family Court properly 
terminated respondent's parental 
rights.  Matter of Erving BB …, 515880, 
3rd Dept 11-21-13 

  
Criteria for Reduction or Termination of 
Father’s Child Support Obligations Not 

Met/No Showing Wife Interfered with Access 
to Child/No Showing of Unjustified 

Abandonment by Child 
  

The Third Department affirmed Family Court’s 
determination that the father’s child support 
obligations for his 18-year-old son should not be 
reduced or terminated.  The court described the 
relevant criteria: 
  

Generally, a parent in this state is 
obligated to support his or her child until 
the child turns 21 (see Family Ct Act § 
413 [1] [a]).  However, a noncustodial 
parent's child support obligation may be 
suspended where such parent 
establishes that "the custodial parent 
unjustifiably frustrat[ed] the noncustodial 
parent's right of reasonable access" … 
.  On the record before us, we agree with 
Family Court's determination that the 
father failed to establish that the mother 
unjustifiably interfered with his 
visitation.  * * * 
…[W]e similarly conclude that the record 
supports a finding that the father's 
support obligation should not be 
terminated based upon the son's refusal 
to have contact with him.  A child's right to 
support payments may be forfeited when 
he or she is "of employable age and . . . 
actively abandons the noncustodial 
parent by, without cause, refusing 
contact" … .  However, the child's refusal 
of contact must be "'totally unjustified'" …, 
and "where it is the parent who causes a 
breakdown in communication with his [or 
her] child, . . . the child will not be 
deemed to have abandoned the parent" 
… .  Matter of McCloskey v McCloskey, 
516342, 3rd Dept 11-21-13 
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Supreme Court Properly Declined to Give 
Husband Credit for Separate Property 
Contributions to Marital Residence---

Husband Subsequently Conveyed Property 
to the Parties Jointly 

  
The Third Department determined that Supreme 
Court properly declined to credit the husband 
with separate property contributions to the 
acquisition of the marital residence: 
  

Although the residence was purchased 
prior to the marriage and the husband's 
separate funds were used for the down 
payment and premarital mortgage 
payments, the husband conveyed the 
property to the parties jointly in 1998, 
creating a presumption that it then 
became marital property in its entirety … 
.  Under these circumstances, whether to 
grant the husband a credit for the 
contribution of separate property to the 
acquisition of this marital asset was within 
Supreme Court's discretion …, and we 
find no abuse of that discretion 
here. Alecca v Alecca, 516659, 3rd 
Dept 11-21-13 

 
  

Father Demonstrated His Loss of 
Employment Justified a Downward 

Modification of Child Support 
  

The Second Department determined Family 
Court erred when it held father had not 
demonstrated his loss of employment 
constituted a substantial and unanticipated 
change in circumstances justifying a downward 
modification of his child support obligations: 
  

Loss of employment may at times 
constitute a substantial and unanticipated 
change in circumstances … . A party 
seeking a downward modification of his or 
her child support obligation based upon a 
loss of employment has the burden of 
demonstrating that he or she diligently 
sought to obtain employment 
commensurate with his or her earning 
capacity … . 
  
Here, the father testified that he is unable 
to pay child support because he lost his 
prior job in October 2010. More 

specifically, he stated that he had been 
working at a restaurant in the dual 
capacity of manager and head waiter. 
Following his loss of that employment, he 
sought and obtained a position as a 
manager at a restaurant at a lesser 
salary, but could not find a position 
working in the dual capacity of manager 
and head waiter. 
  
Under these circumstances, the father 
demonstrated that his loss of employment 
and obtainment of new employment at a 
lesser salary constituted a substantial and 
unanticipated change in circumstances, 
and that he made a good faith effort to 
obtain new employment which was 
commensurate with his qualifications and 
experience… .  Matter of Dimaio v 
Dimaio, 2013 NY Slip Op 07969, 2nd 
Dept 11-27-13 

  
  

New York Had Continuing Exclusive 
Jurisdiction Re: Custody of Child Living With 

Mother In Florida Eight Months Per Year 
  

Family Court had continuing jurisdiction over the 
custody of a child who had been living with 
mother in Florida.  The custody arrangement 
included four months per year with the father in 
New York: 
  

…[T]he Family Court correctly determined 
that New York had exclusive, continuing 
jurisdiction to determine custody pursuant 
to Domestic Relations Law § 76-a. It is 
undisputed that the initial child custody 
determination was rendered in New York, 
and there is " ample evidence of a 
significant connection by the child with 
this state for Family Court to retain 
jurisdiction'" (…see Domestic Relations 
Law § 76—a[1][a]). The father's extensive 
parenting time took place in New York, 
the child has relationships with a half-
sibling and extended family in New York, 
and the father has furthered the child's 
education and attended to her medical 
care in New York … . Accordingly, the 
court correctly concluded that the child 
has a substantial connection to New 
York, that there was adequate evidence 
in this state regarding her present and 
future well-being, and that jurisdiction in 
the courts of this state is proper (see 
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Domestic Relations Law § 76-
a[1]). Matter of Seminara v Seminara, 
2013 NY Slip Op 07978, 2nd Dept 11-
27-13 

 
Court Erred In  

Applying the “15% Increase in Income” 
Criteria for Support Modification to an Order 
Which Predated the 2010 Effective Date of 

the “15% Increase” Statutory 
Amendment/the 2008 Order Was 

Incorporated But Not Merged Into a 2012 
Judgment 

  
The Third Department determined Family Court 
erred in modifying child support based upon the 
father’s income having increased by 15%.  The 
2008 child support order at issue pre-dated the 
2010 effective date of the “15% increase” 
statutory amendment and the order was not 
merged with the 2012 judgment of divorce: 
  

Family Court erred in finding that child 
support should be modified based on a 
15% change in the father's 
income.  Family Ct Act § 451 (2) (b) (ii) 
allows a court to modify an order of child 
support, without requiring a party to 
allege or demonstrate a substantial 
change in circumstances, where either 
party's gross income has changed by 
15% or more since the order was entered 
or modified.  When that provision was 
added to the statute through a 2010 
amendment, however, the Legislature 
provided that "if the child support order 
incorporated without merging a valid 
agreement or stipulation of the parties, 
the amendments [to section 451] shall 
only apply if the incorporated agreement 
or stipulation was executed on or after 
[October 13, 2010]" (L 2010, ch 182, § 
13).  The 2008 order was based upon the 
parties' agreement, incorporated into the 
2012 judgment of divorce and entered 
prior to the effective date of the statute's 
2010 amendments.  Accordingly, the 
amendments did not apply to a 
modification of this order, and Family 
Court should not have relied on the 
father's 15% increase in income as the 
basis for modification. 
  
For agreements executed prior to the 
effective date of the amendments to 
Family Ct Act § 451, the standard for 

modifying an order based on the parties' 
agreement is whether the petitioning 
party has demonstrated "an unanticipated 
and unreasonable change in 
circumstances" or that the children's 
needs are not being met … .  The 
mother's generalized testimony that the 
costs of food, health care and clothing for 
the children had increased, as had the 
father's income, was insufficient to meet 
her burden under that standard … 
.  Matter of Zibell v Zibell, 516324, 3rd 
Dept 12-12-13 

 

Father’s Incarceration Justified a 
Modification of Custody/Sole Custody 

Awarded to Mother 
  

The Third Department upheld Family Court’s 
finding father’s incarceration justified a 
modification of custody and the grant of sole 
custody to the mother: 
  

Initially, we note the absence of anything 
in the record to indicate that, but for the 
father's incarceration, joint custody would 
not have continued to be 
appropriate.  Nonetheless, the father's 
incarceration presented logistical 
restrictions on the parties' ability to 
effectively and efficiently communicate 
with each other, rendered shared physical 
custody impossible and generally created 
limitations on the father's ability to fulfill 
his obligations as a custodial parent … 
.  In this regard, the mother testified that, 
while the father was incarcerated, she 
made all of the decisions regarding the 
child and the father did not initiate any 
contact with her about the 
child.  Notwithstanding the father's 
testimony that he had liberal access to a 
telephone and email, the mother was 
unaware that she could call him and 
testified that it normally took him at least 
one day to respond to her emails. 
  
Additionally, the father acknowledged that 
the mother could not reach him while he 
was at work five days a week for several 
hours each day and that he had, at times, 
exhausted his monthly allotted telephone 
time.  Further, the father was unable to 
identify the child's medical provider or 
teacher, which reflected his limited 
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involvement in the child's daily life.  After 
considering the appropriate factors 
relevant to custody determinations … and 
according deference to Family Court's 
ability to observe the witnesses and 
assess their credibility …, we find a 
sound and substantial basis for that 
court's determination that an award of 
sole physical and legal custody to the 
mother was in the child's best interests… 
. Matter of Breitenstein v Stone, 
514316, 3rd Dept 12-19-13 

  
  

Family Court Did Not Adequately Consider 
the Factors Relevant to Mother’s Request for 

Unsupervised Visitation/Determination of 
Visitation Improperly Delegated to Father 

  
The Third Department determined Family Court 
did not adequately consider mother’s request for 
unsupervised visitation with her children and 
improperly delegated the court’s authority to 
determine visitation to the father: 
  

…Both the children and the noncustodial 
parent have a right to meaningful 
visitation … .  "[I]n providing for visitation 
that will be meaningful, the frequency, 
regularity and quality of the visits must be 
considered [and] [e]xpanded visitation is 
generally favorable absent proof that 
such visitation is inimical to a child's 
welfare" … .  While Family Court's best 
interests determination in visitation 
matters is ordinarily accorded great 
deference …, the court's consideration of 
numerous important factors is not 
apparent here.  These include the 
children's ages, needs and wishes; the 
mother's progress with substance abuse 
treatment; the availability of adding 
supervised time or of additional 
supervisors of visitation, including family 
members; the passage of a great length 
of time with only highly restricted and 
limited supervised visits (since May 2011, 
at least); the fact that the visitation facility 
did not allow the children's siblings (i.e., 
the mother's infant born in June 2011 and 
adult daughter) or maternal family to 
attend; the father allowed only two 
unsupervised visits; the possibility of 
attaching conditions to unsupervised 
visitation; and the fact that the mother 
had been assessed as not posing a risk 

to herself or others in her treatment.  The 
foregoing factors, among others, 
represent a change in circumstances 
requiring, at the least, a reassessment of 
the existing visitation restrictions; … . 
  
Moreover, Family Court erred in 
"delegat[ing] its authority to determine 
visitation to . . . a parent"… . Matter of 
Fish v Fish, 514662, 3rd Dept 12-19-13 

 

Petitioner Met Burden of Establishing His 
Acknowledgment of Paternity Was Signed by 

Reason of a Mistake of Fact/Petitioner Not 
Estopped from Denying Paternity 

  
The Second Department, over a dissent, 
determined petitioner met his burden of proof in 
establishing his acknowledgment of paternity 
(AOP) was signed by reason of mistake of fact 
and sent the matter back for a determination of 
paternity: 
  

Here, the petitioner testified that he 
signed the AOP because, during the 
relevant time period, he and the 
respondent were having sexual relations 
and the respondent represented that he 
was the biological father. He also testified 
that it was only after he executed the 
AOP that he learned from coworkers that 
another man may be the child's actual 
biological father, causing him to question 
his paternity. The petitioner's testimony 
was sufficient pursuant to Family Court 
Act § 516-a(b)(ii) to establish a material 
mistake of fact … . 
  
Further, in light of the Family Court's 
finding that the petitioner did not meet his 
initial burden of proof, no hearing was 
held on the matter of the child's best 
interests. However, since it is undisputed 
that the parties were never married to 
each other and did not live together at 
any time during the child's life, the 
petitioner had only visited with the child 
approximately five or six times before 
visitation ceased altogether when the 
child was less than eight months old, and 
the respondent testified that the petitioner 
had no relationship with the child, it would 
not be appropriate to apply the doctrine of 
equitable estoppel to preclude the 
ordering of genetic marker or DNA tests 
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for determination of the child's paternity. 
Under these circumstances, there is no 
evidence that the child "would suffer 
irreparable loss of status, destruction of 
her family image, or other harm to her 
physical or emotional well-being if this 
proceeding were permitted to go 
forward"… . Matter of Sidney W v 
Chanta J, 2013 NY Slip Op 08645, 2nd 
Dept 12-26-13 
  
  

Family Court Erred in Allowing Court 
Appointed Special Advocates Access to 
Confidential Records and Proceedings 

  
The Third Department determined Family Court 
had improperly allowed Court Appointed Special 
Advocates (CASA) to have access to 
confidential records and proceedings concerning 
children who were in foster care.  The court first 
noted that CASA was not a party and therefore 
did not have the right or capacity to seek relief 
from the court.  After finding that the petitioner 
(Social Services) did not have the power to 
direct the foster parents not to speak with CASA 
volunteers, the Third Department held that 
Family Court had erred in allowing CASA access 
to certain confidential records and proceedings: 
  

With regard to Family Court's unqualified 
directive that a CASA volunteer be 
permitted to attend all family service plan 
review meetings, and requiring petitioner 
to provide notice thereof, we find that the 
court exceeded its authority.  Service plan 
reviews, which are aimed at ultimately 
achieving permanent discharge of 
children in foster care, require petitioner 
"to review progress made through 
implementation of the previous service 
plan, identify issues of concern and 
suggest modifications that impact on and 
inform the development of a new service 
plan for the case" (18 NYCRR 430.12 [c] 
[2] [i]; see 18 NYCRR 428.9).  The 
reviews will often entail in-depth sharing, 
discussion and consideration of 
confidential information, such as medical 
and mental health information of the 
children or parents and reports of abuse 
and maltreatment… . * * * 
  
Family Court lacked the authority to direct 
petitioner to "provide [the] CASA 
[volunteer] with the names of individuals 

and agencies providing mental health 
services to the children" subject only to 
the "providers, using their own 
professional judgment," determining 
"what if any information regarding the 
children may be shared with [the] CASA 
[volunteer]."  Mental Hygiene Law § 33.13 
(c) prohibits the release of mental health 
records contained in foster care records 
except in limited circumstances, including 
"pursuant to an order of a court of record 
requiring disclosure upon a finding by the 
court that the interests of justice 
significantly outweigh the need for 
confidentiality" (Mental Hygiene Law § 
33.13 [c] [1]). The court here expressly 
declined to make such a finding, and 
petitioner is statutorily bound to keep 
such information confidential… .  Matter 
of Evan E…, 516055, 3rd Dept 12-26-13 

  

FAMILY LAW/APPEALS 
  

Service Upon Opposing Party of Objections 
to Support Magistrate’s Order Is a Condition 
Precedent to Consideration of the Objections 

and Appellate Review 
  

Failure to properly serve opposing party with 
objections to Support Magistrate’s order 
precludes a consideration of the merits of the 
objections and appellate review: 
  

Family Court Act § 439 provides, in 
pertinent part, that "[a] party filing 
objections shall serve a copy of such 
objections upon the opposing party," and 
that "[p]roof of service upon the opposing 
party shall be filed with the court at the 
time of filing of objections and any 
rebuttal." Here, given the mother's 
evidence that she did not live at the 
address to which the father had mailed 
the objections, coupled with the father's 
conceded failure to mail the objections to 
the correct address, and where "no 
rebuttal to the objections had been filed 
by the mother" … ,"the father failed to 
fulfill a condition precedent to filing timely 
written objections to the Support 
Magistrate's order and, thus, failed to 
exhaust the Family Court procedure for 
review of [his] objections" … . 
Consequently, "the Family Court lacked 
jurisdiction to consider the merits of the 
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objections, and the father waived his right 
to appellate review" … . Matter of 
Hamilton v Hamilton, 2013 NY Slip Op 
08246, 2nd Dept 12-11-13 
  

FAMILY LAW/CIVIL CONTEMPT 
  

Civil Contempt Does Not Include the Element 
of Willfulness/Adverse Inference May Be 
Drawn Re: Assertion of Privilege Against 

Self-Incrimination in Civil Contempt 
Proceeding 

  
In a full-fledged opinion by Justice Angiolillo, the 
Second Department cleared up some confusion 
created by conflicting authority concerning 
whether willfulness was an element of civil 
contempt.  The defendant was held in contempt 
based upon his failure to deposit the proceeds of 
the sale of marital property with the court. The 
Second Department concluded willfulness is not 
an element of civil contempt.  In addition, the 
Second Department explained that the 
defendant’s assertion of his Fifth Amendment 
privilege against self-incrimination in the 
contempt proceedings did not preclude the court 
from drawing an adverse inference and did not 
relieve the defendant of his burden of proof: 
  

…[W]e conclude that, for the plaintiff to 
prevail on her motion to hold the 
defendant in civil contempt, she was 
required to prove by clear and convincing 
evidence "(1) that a lawful order of the 
court, clearly expressing an unequivocal 
mandate, was in effect, (2) that the order 
was disobeyed and the party disobeying 
the order had knowledge of its terms, and 
(3) that the movant was prejudiced by the 
offending conduct" … . The use of the 
words "willful" and "willfully" in some of 
our cases involving civil contempt …, 
should not be construed to import the 
element of willfulness into a civil contempt 
motion made pursuant to Judiciary Law § 
753(A)(3). "It is not necessary that the 
disobedience be deliberate or willful; 
rather, the mere act of disobedience, 
regardless of its motive, is sufficient if 
such disobedience defeats, impairs, 
impedes, or prejudices the rights or 
remedies of a party" … . * * * 
  
"[T]he Fifth Amendment does not forbid 
adverse inferences against parties to civil 

actions when they refuse to testify in 
response to probative evidence offered 
against them" … . "In New York, unlike 
the rule in a criminal case, a party's 
invocation of the privilege against self-
incrimination in a civil case may be 
considered by the finder of the facts in 
assessing the strength of the evidence 
offered by the opposing party on the 
issue which the witness was in a position 
to controvert" … .  El-Dehdan v El-
Dehdan, 2013 NY Slip Op 08404, 2nd 
Dept 12-18-13 

 

FAMILY LAW/CONTRACT LAW 
  

Cause of Action for Breach of “Sharing 
Assets” Agreement Entered Into During an 

18-Year “Committed Same-Sex Relationship” 
Reinstated 

  
In a full-fledged opinion by Justice Austin, over a 
dissent, the Second Department determined 
plaintiff had stated a cause of action for breach 
of contract based upon an agreement made 
during an 18-year “committed, same-sex 
relationship.” The complaint alleged that the 
partners had entered an oral “joint 
venture/partnership” agreement involving 
sharing assets, including retirement 
contributions and earnings, in exchange for 
plaintiff’s leaving her full-time job to care for the 
partners’ children. Supreme Court had 
dismissed the complaint. The Second 
Department reinstated the breach of contract 
cause of action but affirmed the dismissal of the 
constructive trust, unjust enrichment and 
accounting causes of action.  With respect to 
breach of contract, the court wrote: 
  

[The] factual allegations adequately set 
forth the existence of a contract pursuant 
to which the plaintiff would quit working 
full-time, thereby ceasing to earn money 
toward her own retirement plan, and 
pursue part-time work enabling her to 
stay home to care for the parties' children, 
in exchange for a one-half share in the 
defendant's retirement accounts accrued 
during those years that the plaintiff 
refrained from working at a job which 
provided retirement benefits. 

  
The alleged contractual agreement 
between the parties was supported by 
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consideration. "Consideration consists of 
either a benefit to the promisor or a 
detriment to the promisee. It is enough 
that something is promised, done, 
forborne, or suffered by the party to 
whom the promise is made as 
consideration for the promise made to 
him [or her]" … . The consideration here 
for the alleged contract is the forbearance 
of the plaintiff's  career, the inability to 
continue to save toward her retirement 
during that forbearance, and her 
maintenance of the household in return 
for a share in the defendant's retirement 
benefits and other assets earned during 
the period of forbearance … . Since the 
plaintiff also alleged that the defendant 
breached the alleged agreement and that 
she has sustained damages as a result of 
that breach, at this pleading stage, the 
eighth cause of action must survive 
dismissal … . 

  
The fact that the alleged agreement was 
made by an unmarried couple living 
together does not render it 
unenforceable. "New York courts have 
long accepted the concept that an 
express agreement between unmarried 
persons living together is as enforceable 
as though they were not living together, 
provided only that illicit sexual relations 
were not part of the consideration of the 
contract'" … . "[W]hile cohabitation 
without marriage does not give rise to the 
property and financial rights which 
normally attend the marital relation, 
neither does cohabitation disable the 
parties from making an agreement within 
the normal rules of contract law" … . Dee 
v Rakower, 2013 NY Slip Op 07443, 
2nd Dept 11-13-13 
 
 

FAMILY LAW/EVIDENCE 
  

In a Neglect Proceeding, the Review of 
Sealed Documents by the Evaluating 

Psychologist Required that His Testimony 
Be Entirely Discounted 

  
In a neglect proceeding, the Third Department 
noted the evaluating psychologist’s testimony 
must be entirely discounted because the 
psychologist reviewed sealed documents to 
which he should not have had access: 

  
…Steven Silverman, [the evaluating 
psychologist] reviewed not only the 
subject reports, but also many of the 
other juvenile delinquency records that 
were properly – and undeniably – sealed 
under Family Ct Act § 375.1.  Although it 
is unclear how Silverman came into 
possession of the sealed materials, his 
review of such documents plainly was 
error – as was his review of the subject 
reports, the latter of which Family Court 
and counsel expressly agreed would not 
be made available to him.  As Silverman 
clearly reviewed a multitude of 
documents to which he should not have 
had access, and as there is no 
meaningful way to gauge the impact of 
those materials upon the opinion he 
ultimately rendered, we agree with 
respondent that Silverman's testimony 
should be discounted in its 
entirety. Matter of Dashawn Q…, 
516165, 515944 3rd Dept 12-26-13 

 
  

FAMILY LAW/JUVENILE 
DELINQUENCY/EVIDENCE 

  
Test for Sufficiency of Evidence of 

Accessorial Liability Is Same As Test for 
Sufficiency of Circumstantial Evidence 

  
The Second Department upheld Family Court’s 
juvenile delinquency finding and explained the 
burden of proof.  The appellant argued on 
appeal that, although he was present at the 
robbery, there was insufficient proof he 
participated in it: 
  

"The evidence supporting a fact-finding in 
a juvenile delinquency proceeding is 
legally sufficient if, viewing that evidence 
in the light most favorable to the 
presentment agency, any rational trier of 
fact could have found the appellant's 
commission of all the elements of the 
charged crimes beyond a reasonable 
doubt" … . The test is no different when 
the evidence supporting the fact-finding is 
circumstantial … . Although "[a] person's 
mere presence at the scene of the crime, 
even with knowledge of its perpetration, 
cannot render him or her accessorially 
liable for the underlying criminal conduct" 
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…, the complainant's testimony in this 
case, when viewed in the light most 
favorable to the presentment agency, 
established the appellant's active 
participation in the incident. Accordingly, 
the evidence was legally sufficient … . 
Moreover, in fulfilling our responsibility to 
conduct an independent review of the 
weight of the evidence …, we 
nevertheless accord great deference to 
the opportunity of the trier of fact to view 
the witnesses, hear the testimony, and 
observe demeanor … . Upon reviewing 
the record, we are satisfied that the 
Family Court's fact-finding determination 
was not against the weight of the 
evidence (see Family Ct Act § 
342.2[2]…).  Matter of Chakelton M, 
2013 NY Slip Op 07484, 2ndDept 11-13-
13 

  

FAMILY LAW/LEGAL MALPRACTICE 
  

Parent Ordered to Pay Attorney’s Fees for 
Attorney Appointed to Represent the 
Children Has Standing to Raise Legal 

Malpractice Defense 
  

In a full-fledged opinion by Justice Saxe, the 
First Department determined that father, who 
had been ordered to pay the attorney’s fees for 
the attorney appointed to represented the 
children, had standing to raise the defense of 
legal malpractice: 
  

…[A] parent may assert legal malpractice 
as an affirmative defense to the fee claim 
of an attorney for a child. The attorney for 
the child, no less than the attorneys for 
the parties, is serving as a professional 
and must be equally accountable to 
professional standards. That the children 
cannot hire and pay for their own 
attorneys, leaving it to the court to make 
the necessary appointment, does not 
alter the applicable standards, or the 
means by which they may be 
raised.  Venecia V v August V, 2013 NY 
Slip Op 08140, 1st Dept 12-5-13 
 

ACCOUNT STATED 
  

Partial Payment of Monthly Bills Supported 
Account Stated Cause of Action 

  

The First Department determined the 
acceptance of monthly bills and partial payment 
entitled plaintiff to summary judgment on the 
cause of action for an account stated: 
  

An account stated is an agreement, 
express or implied, between the parties to 
an account based upon prior transactions 
between them with respect to the 
correctness of account items and a 
specific balance due on them … . "An 
agreement may be implied where a 
defendant retains bills without objecting to 
them within a reasonable period of time, 
or makes partial payment on the account" 
… . Here, in support of its motion for 
summary judgment the plaintiff submitted 
monthly billing statements from January 
2007 through March 2008, and an 
affidavit from a document control officer 
who averred that the billing statements 
were sent to the defendant at his home 
address, that the defendant accepted and 
retained those statements without 
objection, and that he made partial 
payments on the account until on or 
about December 2007 when payments 
ceased. This evidence was sufficient to 
establish the plaintiff's entitlement to 
judgment as a matter of law on the cause 
of action for an account stated … 
. Citibank (South Dakota) NA v Cutler, 
2013 NY Slip Op 08042, 2nd Dept 12-4-
13  
  

ADMINISTRATIVE LAW 
  

Revocation of Plumber’s License Too Severe 
a Penalty 

  
The First Department determined that the NYC 
Department of Buildings (DOB) imposed too 
harsh a penalty when it revoked petitioner’s 
master plumbing license after finding she 
violated the NYC Building Code: 
  

…[W]e find that the penalty of revocation 
was excessive upon considering the 
following factors: the license is petitioner's 
sole means of livelihood; this was the 
only instance of misconduct in an 
otherwise unblemished history as a 
licensed master plumber since 2001; 
there was no resultant harm to the public 
or the agency; and petitioner seemingly 
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acknowledged the potential for harm 
when she informed the owner that his 
worker's performance was inadequate 
and proposed that her workers correct the 
violations … . We note that the record 
demonstrated that DOB's precedent 
indicates that in several other instances 
where licensees have committed similar 
acts of misconduct by performing work 
prohibited by the Code and/or submitting 
false reports or documents to DOB, which 
potentially placed the public at greater 
risk of harm than the misconduct at issue 
here, the agency imposed far less severe 
penalties. Matter of Ward v City of New 
York 2013 NY Slip Op 07569, 1st Dept 
11-14-13 

  
Hearsay Insufficient to Support Revocation 
of Substance Abuse Counselor Credential 

  
The Third Department determined the hearsay 
evidence used to justify the revocation of 
petitioner’s credential as a Credentialed 
Alcoholism and Substance Abuse Counselor 
(CASAC) was insufficient: 
  

Substantial evidence has long been 
defined as "such relevant proof as a 
reasonable mind may accept as adequate 
to support a conclusion or ultimate fact”… 
.  In this regard, an administrative 
determination may be based entirely 
upon hearsay evidence …– provided 
such evidence is "sufficiently relevant and 
probative" … or "sufficiently reliable" … 
and is not otherwise "seriously 
controverted" … . * * * 
  
Although we have no doubt that the 
investigator conducted thorough 
interviews with many of those involved 
and accurately related – in both his report 
and his corresponding testimony – the 
specific information gleaned therefrom, 
we cannot say – given the particular facts 
of this case – that the hearsay proof 
adduced at the hearing was "the kind of 
evidence on which responsible persons 
are accustomed to rely in serious 
affairs"… .  Matter of Doctor v NYS 
Office of Alcoholism and Substance 
Abuse Services…, 516209, 3rd Dept 
12-5-13 
  

  
Administrative Decision Maker, Who Had 

Previously Ruled Against 
Petitioner/Employee in Disciplinary 

Proceedings, Should Have Been Disqualified 
from Reviewing Hearing Officer’s 

Recommendations Made in a Related 
Subsequent Proceeding 

  
The Third Department, over a partial dissent, 
determined the mayor (Bertoni), who ruled 
against the petitioner/employee on disciplinary 
charges, should have been disqualified from 
reviewing the hearing officer’s recommendations 
made in a subsequent PERB hearing.  After 
noting petitioner could properly be punished for 
testifying falsely in the hearings, the Third 
Department explained: 
  

Reversal is required … because Bertoni 
should have been disqualified from 
reviewing the Hearing Officer's 
recommendations.  To be sure, an 
administrative decision maker is not 
deemed biased or disqualified merely on 
the basis that he or she reviewed a 
previous administrative determination and 
ruled against the same employee, or 
presided over a prior proceeding involving 
a similar defense or similar charges … 
.  However, where, as here, there is 
evidence indicating that the administrative 
decision maker may have prejudged the 
matter at issue, disqualification is 
required… . Botsford v Bertoni, 516709, 
3rd Dept 12-26-13 

  
 

APPEALS 
  

Trial Court Can Not Deviate from Terms of 
Remittitur Imposed by Appellate Court 

  
The Second Department determined Supreme 
Court did have the power to deviate from the 
terms of the remittitur issue pursuant to an 
earlier appeal.  The matter had been sent back 
for a determination of attorney’s fees: 
  

" A trial court, upon remittitur, lacks the 
power to deviate from the mandate of the 
higher court'" … . Accordingly, an order or 
judgment entered on remittitur " must 
conform strictly to the remittitur'" … . 
Thus, although an award of an attorney's 
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fee normally lies within the sound 
discretion of the Supreme Court …, in this 
case, the Supreme Court's award must 
also be judged by its conformity to this 
Court's decision and order deciding the 
prior appeal … . 
  
In this Court's prior decision and order, 
the Supreme Court was instructed to 
"calculat[e] . . . the award of an attorney's 
fee and costs associated with litigating 
the cause of action alleging a violation of 
Labor Law § 741" … . However, a review 
of the record makes clear that the 
Supreme Court's award encompassed 
work performed after the … dismissal of 
the cause of action alleging a violation of 
Labor Law § 741. Because all litigation 
after that date must perforce have related 
either to the cause of action alleging a 
violation of Labor Law § 740 or the 
defendants' own motion for an award of 
an attorney's fee and costs, the Supreme 
Court's award exceeded the mandate of 
this Court's remittitur … .  Tomo v 
Episcopal Health Servs Inc, 2013 NY 
Slip Op 08070, 2nd Dept 12-4-13 

 

Family Court Has No Power to Add to Terms 
of Remittitur 

  
The Second Department determined Family 
Court had failed to comply with the terms of its 
remittitur.  On appeal, the Second Department 
previously determined that the mother’s 
commitment to jail for failure to comply with a 
court order should be reduced from six months 
to 30 days.  Family Court then committed the 
mother to 30 days but added she was not to 
receive allowances for good behavior.  Because 
the “no allowances for good behavior” was not 
part of the appellate remittitur, that portion of 
Family Court’s order was invalid: 
  

Upon a remittitur, a court is " without 
power to do anything except to obey the 
… mandate of the higher court'" … . 
Here, the Family Court erred in failing to 
adhere to the terms of this Court's 
remittitur by including in the amended 
order of commitment a provision directing 
that the mother would not receive time 
allowances for good behavior. We note 
that, although the mother is eligible for 
such time allowances (see Correction 

Law § 804-a[1]… ), the determination as 
to whether they should be granted is to 
be made by the person in charge of the 
institution where she is committed (see 
Correction Law § 804-a[3]… . 
Accordingly, we remit the matter to the 
Family Court, Nassau County, for the 
issuance of a second amended order 
providing that the mother is to be 
committed to the Nassau County 
Correctional Facility for a term of 30 days 
"unless sooner discharged according to 
law."  Matter of Cunha v Urias, 2013 NY 
Slip Op 08624, 2nd Dept 12-26-13 

 

ARBITRATION/EMPLOYMENT 
LAW/MUNICIPAL LAW 

  
Arbitrator Exceeded His Authority by 

Modifying Punishment Imposed by Town 
Upon Employee for Misconduct 

  
The Second Department determined an 
arbitrator exceeded his authority (by modifying 
punishment) as that authority was described in a 
stipulation prior to the hearing, and further 
determined objection to the arbitrator’s 
exceeding his authority was not waived by the 
town. Petitioner was a town employee who had 
been suspended for thirty days for 
misconduct.  The arbitrator determined there 
was just cause for the town’s action, but 
imposed a lesser penalty.  The town brought the 
Article 75 proceeding to address whether the 
arbitrator had exceeded his authority by 
modifying the punishment: 
  

"Judicial review of an arbitrator's award is 
extremely limited" … . A court may vacate 
an arbitration award pursuant to CPLR 
7511(b)(1)(iii) "only if it violates a strong 
public policy, is irrational, or clearly 
exceeds a specifically enumerated 
limitation on the arbitrator's power" (…see 
CPLR 7511[b][1][iii]…). 
  
A party can only waive its contention that 
an arbitrator acted in excess of his or her 
power "by participating in the arbitration 
with full knowledge" of the alleged error 
that is being committed and "by failing to 
object until after the award" is issued … . 
* * * 
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At the beginning of the arbitration, the 
issue to be determined was defined as 
whether there was just cause to punish 
[the employee] and, "if not," what the 
remedy should be. As framed in this 
manner, the issue to be determined by 
the arbitrator was in accordance with his 
powers, as set forth in Article X(E)(6) of 
the [Collective Bargaining Agreement], 
which only empowered the arbitrator to 
provide [the employee] with a remedy 
upon a finding that the imposition of 
discipline was not founded on just cause. 
Since the arbitrator found that there was 
just cause for the discipline imposed, the 
arbitrator exceeded his authority in 
reducing the penalty imposed.Matter of 
Town of Babylon v Carson, 2013 NY 
Slip Op 07980, 2nd Dept 11-27-13 
 

COUNTY LAW/NAVIGATION 
LAW/ENVIRONMENTAL LAW 

  
Notices of Claim Were Sufficient to Notify 

County of a “Navigation Law 181” Cause of 
Action Re: a Fuel Spill 

  
The Second Department determined the notices 
of claim against the county were sufficient even 
though they did not explicitly mention a violation 
of Navigation Law section 181.  The notices 
alleged the county was negligent with respect to 
underground fuel storage tanks resulting in 
leakage and contamination of water wells. The 
notices did not specifically recite that the County 
was subject to strict liability for a violation of 
Navigation Law section 181. The Second 
Department explained the relevant legal and 
factual notice requirements: 
  

…[T]he plaintiffs, as a condition 
precedent to the assertion of Navigation 
Law § 181 cause of action, were required 
to serve a notice of claim that included 
information and allegations specific to 
their Navigation Law § 181 cause of 
action. County Law § 52 requires a notice 
of claim to be served upon the County, 
and applies to any claim for "for invasion 
of personal or property rights, of every 
name and nature" and to "any other claim 
for damages arising at law or in equity, 
alleged to have been caused or sustained 
in whole or in part by or because of any 
misfeasance, omission of duty, 

negligence or wrongful act on the part of 
the county" (County Law § 52). The 
assertion of a Navigation Law § 181 
cause of action against the County, which 
could result in the County being held 
strictly liable for all cleanup costs and 
damages resulting from a discharge of 
petroleum, is subject to the broad notice-
of-claim requirements of County Law § 
52… . 
  
…[T]he plaintiffs' notices of claim were 
sufficient to apprise the County that they 
intended to pursue a cause of action 
premised upon a violation of Navigation 
Law § 181. The plaintiffs were not 
required to "state a precise cause of 
action in haec verba" in their notices of 
claim … . "The test of the sufficiency of a 
[n]otice of [c]laim is merely whether it 
includes information sufficient to enable 
the [municipality] to investigate'" the claim 
… . Here, the plaintiffs' notices of claim 
set forth conduct on the part of the 
County which allegedly caused the 
discharge of petroleum onto the plaintiffs' 
properties, thereby resulting in damage to 
the properties. The notices of claim 
provided information sufficient to enable 
the County to investigate the alleged fuel 
spills, leakage, and seepage while 
information concerning the alleged fuel 
spills, leakage, and seepage was still 
readily available. As such, the notices of 
claim were sufficient to alert the County to 
the potential Navigation Law § 181 cause 
of action, and afforded the County ample 
opportunity to promptly investigate the 
alleged spills, leakage, and seepage 
underlying that cause of action. Bartley v 
County of Orange, 2013 NY Slip Op 
07701, 2nd Dept 11-20-13 
 

COUNTY LAW/TAX LAW 
  
County Properly Passed Legislation Phasing 

Out Tax Exemption 
  
The Fourth Department determined the county, 
by passing legislation, could remove a tax 
exemption for a municipal water and sewage 
treatment facility: 
  

…[W]e agree with the court that the 
County Board’s adoption of the 2011 
resolution phasing out all tax exemptions 
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for municipal water and sewage treatment 
facilities constituted a “legislative change” 
within the meaning of the Exemption 
Agreement.  The County Board is a 
legislative body that exercises 
defendant’s power “through a local law or 
resolution duly adopted by the board” 
(County Law § 153 [1]; see § 150-a [1]), 
and the Exemption Agreement 
specifically provides that a legislative 
change shall modify the obligations of the 
parties to comply with such legislative 
change.  Village of Lowville v County of 
Lewis, 906, 4th Dept 11-15-13 
  
 

CORPORATION LAW/CIVIL 
PROCEDURE 

  
Criteria for Exercising Jurisdiction Over 

Foreign Corporation Based On Presence of 
Subsidiary Within Jurisdiction---the 

“Department Doctrine” 
  

The Second Department explained when the 
presence of a subsidiary within the jurisdiction of 
the court can be sufficient to exercise jurisdiction 
over the foreign parent under the so-called 
“department doctrine” (the subsidiary must be a 
virtual “department” of the parent): 
  

In its limited jurisprudence concerning the 
mere department doctrine, the primary 
focus of the Court of Appeals has been 
on the degree of control exercised by the 
domestic corporation over the foreign 
corporation … . Such control may be 
manifested in numerous ways and, thus, 
the method by which such control may be 
demonstrated will necessarily depend on 
the attendant facts … . Although the 
Court of Appeals has noted that it "has 
never held a foreign corporation present 
on the basis of control, unless there was 
in existence at least a parent-subsidiary 
relationship," it has nevertheless 
indicated that this factor is not dispositive 
… . "The control over [a] subsidiary's 
activities . . . must be so complete that 
the subsidiary is, in fact, merely a 
department of the parent" … . It is only 
when the two corporations are "in fact, if 
not in name . . . one and the same 
corporation, [that] there is realistically no 
basis for distinguishing between them" for 

jurisdictional purposes … .  Goes v 
Ramachandran, 2013 NY Slip Op 
07708, 2nd Dept 11-20-13 

 
 

DEFAMATION/CIVIL PROCEDURE 
  

Criteria for Pre-Action Disclosure and 
Defamation Explained 

  
The Second Department determined that a 
request for pre-action disclosure of the name of 
an anonymous blogger (whom petitioners 
alleged posted defamatory remarks during an 
election campaign) should not have been 
granted.  Pre-action disclosure should only be 
allowed when the petitioner has alleged facts 
indicating the existence of a cause of 
action.  Here the facts alleged did not make out 
a cause of action for defamation: 
  

Before an action is commenced, 
"disclosure to aid in bringing an action" 
may be obtained by court order (CPLR 
3102[c]), including "discovery in order to 
obtain information relevant …to 
determining who should be named as a 
defendant" … . A petition for pre-action 
discovery limited to obtaining the identity 
of prospective defendants should be 
granted where the petitioner has alleged 
facts fairly indicating that he or she has 
some cause of action …  
  
Contrary to the Supreme Court's 
determination, the petitioners failed to 
allege facts fairly indicating that they have 
a cause of action to recover damages for 
defamation based on the two posts at 
issue by the blogger Q-Tip. "The 
elements of a cause of action for 
defamation are a false statement, 
published without privilege or 
authorization to a third party, constituting 
fault as judged by, at a minimum, a 
negligence standard, and it must either 
cause special harm or constitute 
defamation per se" … . "In determining 
whether a complaint states a cause of 
action to recover damages for 
defamation, the dispositive inquiry is 
whether a reasonable listener or reader 
could have concluded that the statements 
were conveying facts about the plaintiff"… 
. Further, "[a] false statement constitutes 
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defamation per se when it charges 
another with a serious crime or tends to 
injure another in his or her trade, 
business, or profession" … . 
  
Here, given the context in which the 
challenged statements were made, on an 
Internet blog during a sharply contested 
election, a reasonable reader would have 
believed that the generalized reference to 
"downright criminal actions" in a post 
entitled "Would You Buy A Used Car 
From These Men?" was merely 
conveying opinion, and was not a factual 
accusation of criminal conduct … . 
Further, the petitioners failed to 
demonstrate that the remaining portions 
of the challenged statements by Q-Tip 
constituted defamation per se… .  Matter 
of Konig v CSC Holdings LLC, 2013 NY 
Slip Op 08632, 2nd Dept 12-26-13 

  
 

 

DISCIPLINARY HEARINGS 
(INMATES) 

  
Petitioner Denied Right to Assistance of 
Counsel—Dismissal and Expungement 

Ordered 
  

The Third Department determined the inmate 
was denied his right to “seek and receive the 
assistance of attorneys” requiring dismissal and 
expungement: 
  

Petitioner here sought to discuss the 
disciplinary proceedings with retained 
counsel, but prison officials prohibited 
personal and telephonic contact between 
the two prior to the disciplinary 
hearing.  To be sure, inmates do not 
"have a right to either retained or 
appointed counsel in disciplinary 
proceedings" … .  They remain, however, 
entitled to "a reasonable opportunity to 
seek and receive the assistance of 
attorneys" with regard to issues of 
concern to them … .  Petitioner was 
deprived of such an opportunity, which 
amounted to unjustifiable interference 
with his right to "marshal the facts and 
prepare a defense" under the 
circumstances of this case and requires 
dismissal of the remaining charge and 

expungement from his institutional record 
… .  Matter of Jeckel v NYS Dept of 
Corr, 515391, 3rd Dept 11-27-13 
 

Hearsay Evidence from Confidential 
Informant Insufficiently Detailed to Allow 

Independent Assessment of Credibility and 
Reliability 

  
The Third Department annulled certain charges 
against the petitioner because the hearsay 
evidence was inadequate: 
  

Hearsay in the form of confidential 
information may provide substantial 
evidence to support a determination of 
guilt when it is sufficiently detailed and 
probative to permit the Hearing Officer to 
make an independent assessment of its 
credibility and reliability … .Here, 
however, the correction officer's 
description of the sources' statements did 
not indicate that they had been 
threatened or had personal knowledge of 
any threats, nor did the officer provide 
details regarding the basis of their 
knowledge or whether they personally 
witnessed any conduct or statements by 
petitioner.  The testimony was 
insufficiently detailed and specific to 
enable the Hearing Officer to 
independently assess the credibility or 
reliability of the confidential information, 
and it appears that he impermissibly 
relied on the correction officer's 
assessment that the sources were 
truthful… .  Matter of Rosa v Fischer, 
515981, 3rd Dept 12-5-13 
  

  
Hearing Officer Failed to Investigate Why 
Petitioner’s Witness Refused to Testify 

  
The Third Department determined the hearing 
officer failed to properly investigate the reason 
why the inmate witness called by the petitioner 
refused to testify. The petitioner specifically 
asked the hearing officer why the witness had 
changed his mind, which constituted a request 
that the hearing officer investigate the matter. 
The hearing determination was reversed and a 
new hearing was ordered: 
  

The record before us reveals that at least 
one of petitioner's requested witnesses 
changed his mind with regard to 
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testifying.  Contrary to respondent's 
assertion, petitioner's inquiry as to why 
the subject inmate had changed his mind 
constituted a timely request that the 
Hearing Officer investigate the matter 
further … . Moreover, the requested 
inmate gave no reason for his refusal 
beyond that he did "not care to get 
involved," which did not absolve the 
Hearing Officer of his obligation to 
personally ascertain the reasons for the 
inmate's unwillingness to testify … .  The 
Hearing Officer's failure to do so violated 
petitioner's conditional right to call that 
witness and, as such, we must remit for a 
new hearing … .  In light of this 
conclusion, we need not address 
petitioner's claims regarding the other 
requested witnesses. Matter of Joseph v 
LaClair, 516270, 3rd Dept 12-5-13 

  
 

EDUCATION LAW 
  

Tenured Teacher Can Not Be Compelled to 
Testify In a Proceeding Where Such 
Testimony Would Be Admissible in a 
Subsequent Department-of-Education 

Disciplinary Proceeding 
  

In a full-fledged opinion by Justice Freedman, 
the First Department determined a tenured 
teacher could not be compelled to testify in the 
New York City School District’s “Special 
Commission of Investigation” (SCI) 
proceeding.  The testimony would be admissible 
in a Department of Education (DOE) disciplinary 
hearing.  Education Law 3020(1) and 3020-a 
provides that tenured employees shall not be 
required to testify at any disciplinary hearing: 
  

Based on the above cited Education Law 
provisions, the Third Department has held 
that requiring testimony of a tenured 
teacher in an SCI proceeding conflicted 
with Education Law § 3020-a because 
testimony or evidence obtained at such a 
hearing would be admissible in a DOE 
disciplinary hearing. That court said, "no 
local legislative body is empowered to 
enact laws or regulations which 
supersede State statutes, particularly with 
regard to the maintenance, support or 
administration of the educational system'" 
… . * * * 

  
Accordingly, the judgment of the 
Supreme Court …which … denied the 
petition to compel respondent to comply 
with a subpoena ad testificandum and 
dismissed the proceeding … should be 
affirmed…  .  Matter of Condon v 
Sabater, 2013 NY Slip Op 08368, 1st 
Dept 12-12-13 

 
  

EDUCATION LAW/ENVIRONMENTAL 
LAW 

  
Bond Resolution for Upgrades to School 
District Buildings Does Not Constitute a 
School-District Debt---Petitioner Did Not 

Have Standing to Challenge School District’s 
Environmental Impact Determination 

  
In a full-fledged opinion by Justice Spain, the 
Third Department determined that a bond 
resolution for the upgrading of school district 
buildings did not violate the school district’s 
constitutional and statutory debt limit and the 
petitioner did not have standing to challenge the 
school district’s State Environmental Quality 
Review Act (SEQRA) finding that the upgrading 
did not have a negative environmental 
impact.  The court held the bonds need not be 
included in the debt until they are sold, i.e., until 
the bonds are actually issued: 
  

…[F]or purposes of the debt limit, 
"contract indebtedness" and "existing 
indebtedness" include only bonds that 
have been actually issued – i.e., sold – at 
that time, and exclude the value of bonds 
that have merely been authorized for 
future issuance. * * * 
…[P]etitioner lacks standing to challenge 
the School District's SEQRA 
determination and process … .  Standing, 
even to raise environmental challenges, 
is not automatic and must be alleged and, 
when disputed, proven …; this petitioner 
failed to do.  To the extent that petitioner 
relies on the proximity of his property to 
one of the buildings scheduled for 
repurposing … to raise an inference of 
injury sufficient to confer standing, under 
our decisional law a distance of over 
1,000 feet "is not close enough to give 
rise to the presumption that the neighbor 
is or will be adversely affected by the 
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proposed project" … .  Further, petitioner 
failed to alleged or identify any actual 
injury or direct harm that he will suffer, 
environmental or otherwise, if the facilities 
project is undertaken that is distinct from 
the harm experienced by the general 
public… . Matter of O’Brien v NYS 
Commissioner of Education, 515382, 
3rd Dept 11-7-13 

  
EDUCATION LAW/GOVERNMENTAL 

IMMUNITY 
  

No Standing to Challenge Governmental 
Action---No Injury-In-Fact and the Type of 

Potential Injury Alleged Does Not Fall Within 
the Zone of Interest Underlying the Statute 

  
The Third Department determined that the 
petitioners, manufacturers of electronically-
operated partitions used in school buildings, did 
not have standing to bring an action compelling 
the NYC Department of Education to comply 
with the Education Law (Education Law 409-f) 
and regulations with respect to the maintenance 
of the partitions.  The petitioners argued that 
they are subject to liability if the partitions are 
not maintained in accordance with the law: 
  

The two-part test for the threshold legal 
requirement of standing to challenge 
governmental action requires, first, an 
injury-in-fact and, second, that the injury 
"fall[s] within the zone of interests or 
concerns sought to be promoted or 
protected by the statutory provision" … 
.  Petitioners contend that they have been 
injured in that their employees might get 
hurt working on improperly maintained 
safety devices, they are potentially 
exposed to litigation if a device installed 
by them is not properly maintained by 
respondents and causes injury, and their 
insurance premiums have increased due 
to heightened exposure to liability.  We 
agree with Supreme Court that petitioners 
are essentially asserting a general 
challenge to respondents' administration 
of the relevant statute and regulation 
…and further that their asserted injuries 
are too speculative and conjectural to 
satisfy the injury-in-fact requirement … .  
  
Even if a sufficient injury-in-fact was 
asserted, petitioners also failed to show 

that they are within the zone of interests 
sought to be protected by the statute and 
regulation. Enacted after the tragic death 
of a young student crushed by a school 
partition …, the purpose of the law was to 
protect primarily students … and not 
individuals paid to work specifically on the 
safety devices. … . Matter of Gym Door 
Repairs, Inc v New York City 
Department of Education, 516661, 3rd 
Dept 12-19-13 

 
 

EDUCATION LAW/PUBLIC HEALTH 
LAW/PRIVILEGE 

  
            “Patient/Visitor Occurrence Report” 

Not Statutorily Privileged in Malpractice 
Action Against Hospital 

  
The Fourth Department determined Supreme 
Court properly allowed plaintiffs, in a medical 
malpractice action, to see a “patient/visitor 
occurrence report” generated by defendant 
hospital.  The court noted that the report is 
subject to the privilege set forth in Education 
Law 6527 (3), but the hospital did not establish 
the report was generated in connection with a 
quality assurance review or a malpractice 
prevention program: 
  

…[T]he hospital failed to meet its burden 
of establishing that the report was 
“generated in connection with a quality 
assurance review function pursuant to 
Education Law § 6527 (3) or a 
malpractice prevention program pursuant 
to Public Health Law § 2805-j” … 
.  Moreover, with respect to the privilege 
set forth in Public Health Law § 2805-j, 
we deem the conclusory statement in the 
affidavit submitted by the hospital’s 
director of risk management that “[t]he 
report was prepared solely and 
exclusively in connection with the 
hospital’s malpractice prevention 
program, as required by statute” to be 
insufficient to meet the hospital’s burden 
of demonstrating that the form was 
actually generated at the behest of the 
hospital’s malpractice prevention 
program.  Slayton … v Kolli…, 1083, 4th 
Dept 11-8-13 
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EMINENT DOMAIN/ENVIRONMENTAL 
LAW 

  
Criteria for Review of Agency’s 

Condemnation of Land Explained/Failure to 
Consider Future Development of Land Did 
Not Constitute Improper Segmentation of 

Environmental Impact Review 
  

The Fourth Department determined the 
condemnation of land by the Lockport Industrial 
Development Agency (LIDA) and the related 
State Environmental Quality Review Act 
(SEQRA) review were properly done. The court 
determined that the failure to consider future 
development of the land did not amount to an 
improper segmentation of the SEQRA review 
process: The court explained its review powers 
in this context as follows: 
  

It is well settled that the scope of our 
review of LIDA’s determination is “very 
limited” … .  We must “ ‘either confirm or 
reject [LIDA’s] determination and 
findings,’ and [our] review is confined to 
whether (1) the proceeding was 
constitutionally sound; (2) [LIDA] had the 
requisite authority; (3) its determination 
complied with SEQRA and EDPL article 
2; and (4) the acquisition will serve a 
public use” (id.; see EDPL 207 [C]).  “The 
burden is on the party challenging the 
condemnation to establish that the 
determination ‘was without foundation 
and baseless’ . . . Thus, ‘[i]f an adequate 
basis for a determination is shown and 
the objector cannot show that the 
determination was without foundation, the 
[condemnor’s] determination should be 
confirmed’… . * * * 
  
Although LIDA considered only the 
impact of the acquisition and not the 
impact of potential development, we 
reject [the] contention that LIDA thereby 
improperly segmented the SEQRA review 
process (see 6 NYCRR 617.2 
[ag]).  Although LIDA intends to sell the 
property to a potential developer, there 
was no identified purchaser or specific 
plan for development at the time the 
SEQRA review was conducted …, and 
thus we conclude that under these facts 
the acquisition is not a “separate part[] ‘of 
a set of activities or steps’ in a single 

action or project”… . Matter of GM 
Components Holdings LLC v Town of 
Lockport Industrial Development 
Agency, 1275, 4th Dept 12-27-13 

  
  

EMPLOYMENT LAW/INTENTIONAL 
TORTS 

  
“At Will” Clause in Employment Contract 

Precluded Action Based Upon Promissory 
Estoppel, Fraud and 

Negligent Representation/Criteria for 
Tortious Interference With Contract and 

Prima Facie Tort Not Met 
  

The Third Department affirmed the dismissal of 
a complaint brought by a doctor against the 
hospital where he was employed and the doctor 
who supervised him.  The plaintiff was hired 
pursuant to an agreement which included an “at 
will” clause allowing termination without cause 
upon 60 days notice. Plaintiff was terminated 
upon 90 days notice. Plaintiff sued the hospital 
for promissory estoppel, fraud, and negligent 
representation.  Plaintiff sued his supervisor 
[Hussain] for tortious interference with contract 
and prima facie tort: 
  

Plaintiff's claims against the hospital all 
required a showing that, among other 
things, he reasonably relied on any 
alleged promises or misrepresentations 
made to him by the hospital … .  In this 
regard, we note that "[w]here, as here, 'a 
plaintiff is offered only at-will employment, 
he or she will generally be unable to 
establish reasonable reliance on a 
prospective employer's representations'" 
… . * * * Inasmuch as any oral 
assurances made by the hospital as to 
the security of plaintiff's position could not 
have altered the at-will nature of the 
employment contract, the hospital 
established its prima facie entitlement to 
judgment as a matter of law dismissing 
the claims against it, shifting the burden 
to plaintiff "'to establish the existence of 
material issues of fact which require a 
trial of the action'”… . * * * 
  
… [A] claim of tortious interference with 
contract requires (1) the existence of a 
valid contract between a plaintiff and a 
third party, (2) a defendant's knowledge 
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of such contract, (3) the intentional 
inducement of a breach of that contract, 
and (4) damages … .  Significantly, as the 
contract here was terminable at will, 
plaintiff was also required to "show that 
[Hussain] employed wrongful means, 
such as fraud, misrepresentation or 
threats[,] to effect the termination of 
employment"… .No such showing was 
made here. * * * 

  
"[Prima facie tort] requires a showing of 
an intentional infliction of harm, without 
excuse or justification, by an act or series 
of acts that would otherwise be lawful . . . 
and that malevolence was the sole 
motivating factor" … .  Considering 
plaintiff's acknowledgment that Hussain 
prevented him from examining patients as 
a result of complaints made by patients 
who wanted to be treated by Hussain and 
not plaintiff, plaintiff could not 
establishthat Hussain's actions were 
motivated solely by "disinterested 
malevolence"… . Hobler v Hussain..., 
516381, 3rd Dept 11-7-13 
 

EMPLOYMENT LAW/STATE AND 
LOCAL RETIREMENT SYSTEM 

  
School District Attorney Was “Employee” 

Not “Independent Contractor” 
  

The Third Department reversed the 
Comptroller’s finding that an attorney for a 
school district was an independent contractor, 
not an employee, requiring the attorney to 
refund retirement benefits already paid.  In 
explaining the criteria for an “employee” who 
provides professional services, the Third 
Department wrote: 
  

Where professional services are involved, 
the absence of direct control is not 
dispositive of the existence of an 
employer-employee relationship … 
.  Rather, such an employment 
relationship may be evidenced by "control 
over important aspects of the services 
performed other than results or means" 
…, i.e., "over-all control is sufficient to 
establish the employee relationship 
where [professional] work is concerned" 
… .  In our view, the Comptroller's 
determination that petitioner was not an 

employee of the school district is not 
supported by substantial evidence. 
  
Here, both the school board president 
and the assistant superintendent testified 
that the school board routinely engaged 
in discussions about whether to retain 
petitioner's services as an employee or 
an independent contractor, and the board 
continually chose the former because it 
was more cost effective for the school 
district.  The testimony also indicated 
that, although there was no written 
contract with petitioner, the board and the 
assistant superintendent directed 
petitioner as to what work needed to be 
completed and when services were to be 
performed, the assistant superintendent 
and board reviewed petitioner's work for 
its sufficiency and the president 
monitored petitioner's performance and 
conducted annual performance 
evaluations.  Additionally, both the 
testimony and documentary evidence 
indicated that petitioner was a salaried 
employee paid every two weeks by 
paycheck, from which income taxes, 
Social Security, Medicare and health 
insurance premiums were deducted, and 
petitioner received a W-2 form 
annually.  Further, petitioner's 
appointment as an employee of the 
school district was recognized by the 
County Department of Civil Service as a 
"School Attorney" – an exempt position – 
at a salary in 1974 of $3,400 per 
year.  Matter of Mowry v DiNapoli, 
516295, 3rd Dept 11-21-13 
 

ENVIRONMENTAL LAW 
  

State Pollutant Discharge Permit Properly 
Approved by DEP 

  
The Second Department reversed Supreme 
Court and determined the NYS Department of 
Environmental Conservation properly approved 
the issuance of a state pollutant discharge 
elimination system general permit for stormwater 
discharges from municipal separate storm sewer 
systems.  Supreme Court held “the General 
Permit created an impermissible self-regulatory 
system that failed to ensure that small 
municipalities reduced their pollutant discharges 
to the "maximum extent practicable," as required 
by 33 USC § 1342(p)(3)(B)(iii) and ECL 17-



71 
 

0808(3)(c), that the General Permit failed to 
specify compliance schedules with respect to 
effluent limitations and water quality standards, 
as required by 6 NYCRR 750-1.14, and that the 
General Permit unlawfully failed to provide an 
opportunity for a public hearing on proposed 
notices of intent before they were submitted to 
the DEC, in violation of 33 USC § 1342(a)(1) 
and ECL 17-0805(1)(a)(ix).”  The Second 
Department disagreed, discussing its reasoning 
in detail: 
  

…[T]he "[m]aximum extent practicable . . . 
is the statutory standard that establishes 
the level of pollutant reductions that 
operators of regulated MS4s must 
achieve" (64 FR 68722, 68754; see 40 
CFR 122.34[a]). The "EPA has 
intentionally not provided a precise 
definition of [maximum extent practicable] 
to allow maximum flexibility in MS4 
permitting" (64 FR 68722, 68754). It has 
determined that "MS4s need the flexibility 
to optimize reductions in storm water 
pollutants on a location-by-location basis" 
(id.). The "EPA envisions that this 
evaluative process will consider such 
factors as conditions of receiving waters, 
specific local concerns, . . . MS4 size, 
climate, implementation schedules, 
current ability to finance the program, 
beneficial uses of receiving water, 
hydrology, geology, and capacity to 
perform operation and maintenance"… . * 
* * 
  
Contrary to the petitioners' contention, the 
General Permit does include a variety of 
enforcement measures that are sufficient 
to comply with the maximum extent 
practicable standard, as described in 
state and federal statutes (see 33 USC § 
1342[p][3][B][iii]; ECL 17-0808[3][c]). * * * 
  
It was not arbitrary and capricious for the 
DEC to limit the opportunity for public 
hearings to those situations in which a 
new general permit is proposed or an 
existing general permit is renewed, since 
any modifications to a draft general 
permit resulting from public comment and 
hearings will extend to all covered entities 
… .  Matter of Natural Resources 
Defense Council Inc v NYS Dept of 
Envtl Conservation, 2013 NY Slip Op 
07488, 2nd Dept 11-13-13 

  
Petitioners’ Properties Not Close Enough to 
Proposed Development to Confer Standing 

to Allege Violations of the State 
Environmental Quality Review Act (SEQRA) 

  
The Second Department determined petitioners 
did not have standing to bring an action alleging 
violations of the State Environmental Quality 
Review Act (SEQRA) because petitioners’ 
properties were not sufficiently close to the 
location of the development project: 
  

To establish standing under SEQRA, a 
petitioner must show (1) an 
environmental injury that is in some way 
different from that of the public at large, 
and (2) that the alleged injury falls within 
the zone of interests sought to be 
protected or promoted by SEQRA … . An 
injury in fact may be inferred from a 
showing of close proximity of the 
petitioner's property to the proposed 
development … . Generally, the relevant 
distance is the distance between the 
petitioner's property and the actual 
structure or development itself, not the 
distance between the petitioner's property 
and the property line of the site … . Here, 
the individual petitioners' properties were 
not located in sufficient proximity to the 
proposed development to give rise to 
standing … . Matter of Tuxedo Land 
Trust Inc v Town Bd of Town of 
Tuxedo, 2013 NY Slip Op 08255, 2nd 
Dept 12-11-13 

 
  

ENVIRONMENTAL 
LAW/ADMINISTRATIVE LAW 

  
Allegations of Economic Injury Not Sufficient 

to Establish Standing to Challenge 
Governmental Action Under State 
Environmental Quality Review Act 

  
The Second Department affirmed Supreme 
Court’s dismissal of a petition brought by the 
National Oil Recyclers Association (NORA) 
challenging the NYC Department of 
Environmental Protection’s (DEP’s) finding that 
proposed amendment s to the NYC rules 
regarding emissions from use of grade numbers 
4 and 6 fuel oils would lead to reduced 
emissions and would have no significant 
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adverse impacts on the quality of the 
environment.  The court explained that NORA 
did not have standing to challenge the finding 
and the DEP’s failure to provide an explanation 
for not publishing the proposed rules in its yearly 
regulatory agenda did not invalidate the rules: 
  

To establish standing to challenge 
governmental action under the State 
Environmental Quality Review Act (ECL 
art 8, hereinafter SEQRA), the petitioners 
must show (1) that they will suffer an 
environmental injury that is in some way 
different from that of the public at large, 
i.e., that there is an "injury in fact," and (2) 
that the alleged injury falls within the zone 
of interest sought to be protected or 
promoted by the statute under which the 
governmental action was taken … . 
  
Allegations of potential economic injury 
alone are insufficient to confer standing 
under SEQRA … . Here, the first and 
second causes of action allege the 
potential of economic harm, but they do 
not sufficiently allege that the petitioners 
will suffer an environmental injury that is 
in some way different from that of the 
public at large. Such allegations are 
insufficient to confer standing to assert 
the first and second causes of action … 
. Matter of County Oil Co Inc v NYC 
Dept Envtl Protection, 2013 NY Slip Op 
07474, 2nd Dept 11-13-13 

  
 

 ENVIRONMENTAL 
LAW/NAVIGATION LAW 

  
  

Strict Liability for Clean Up of Petroleum 
Spilled Between 1890 and 1935 

  
The Fourth Department determined the current 
owners of land contaminated with petroleum 
between 1890 and 1935 were strictly liable for 
clean-up under the Navigation Law, despite 
intervening use of the land as a scrap yard: 
  

We conclude that plaintiffs established 
their entitlement to a determination that 
defendants are contributing “dischargers” 
pursuant to Navigation Law § 172 (8) and 
thus are strictly liable under section 181 
(1) for, inter alia, the cleanup and removal 

costs..., despite the fact that the parcels 
subsequently were the sites for various 
commercial operations that also may 
have contributed to the contamination of 
the properties, including a scrap yard.  … 
  
Plaintiffs provided the affidavits of two 
experts explaining that samples taken 
from depths of 6 to 14 feet below the 
surface contained contaminants that are 
consistent with refinery operations and 
that, based upon the age and depths of 
the samples, could only have been 
caused by the refinery operations. One 
Flint St LLC… v Exxon Mobil 
Corporation…, 1281, 4th Dept 12-27-13 

  
 

EVIDENCE/CIVIL PROCEDURE 
  

Admissibility of Medical Records as 
Business Records Does Not Preclude 
Evidentiary Objections to Admission 

  
In the context of a personal injury case, the 
Fourth Department noted that the failure to 
object to the admissibility of medical records 
within 10 days (CPLR 3122-a [c]) did not render 
the documents automatically admissible: 
  

Defendants contend that the court erred 
in denying their request at the 
commencement of trial to admit all of 
plaintiff’s medical records in evidence 
pursuant to CPLR 3122-a (c).  According 
to defendants, the records were 
automatically admissible because plaintiff 
raised no objection within 10 days of trial 
(see id.).  We reject that 
contention.  Plaintiff’s failure to object 
within 10 days before the trial waived any 
objection plaintiff had to the admissibility 
of the records as business records (see 
CPLR 3122-a [c]; 4518 [a]), but he did not 
waive any objection to their admissibility 
based on other rules of evidence … 
.  Indeed, plaintiff properly objected at trial 
on relevancy grounds with respect to the 
admissibility of some of the records… 
. Siemucha v Garrison…, 1145, 4th 
Dept 11-15-13 
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EVIDENCE/CIVIL 
PROCEDURE/MEDICAL 

MALPRACTICE 
  

Defendant-Doctor in a Medical Malpractice 
Action May Be Questioned (by the Plaintiff) 
As an Expert About His Own Treatment of 

Plaintiff 
  

The Third Department determined (1) the 
defendant doctor in a medical malpractice action 
can be deposed as an expert (by the 
plaintiff)  with respect to his treatment (the 
doctor was asked whether the treatment as 
described in the records deviated from the 
standard of care); (2) the defendant doctor must 
answer the question whether he has given any 
statements to a quality assurance committee, 
even though the statements themselves would 
be privileged; (3) substantial changes to 
deposition testimony in an errata sheet would be 
allowed, but, based on the substantive nature of 
the changes, further deposition of the witness 
was appropriate as well.  With respect to 
questioning the defendant doctor as an expert 
about his own treatment, the court wrote: 
  

In the context of a medical malpractice 
action, the Court of Appeals has held that 
"a plaintiff . . . is entitled to call the 
defendant doctor to the stand and 
question him [or her] both as to his [or 
her] factual knowledge of the case (that 
is, as to his [or her] examination, 
diagnosis, treatment and the like) and, if 
he [or she] be so qualified, as an expert 
for the purpose of establishing the 
generally accepted medical practice in 
the community" … .  Thus, although "one 
defendant physician may not be 
examined before trial about the 
professional quality of the services 
rendered by a codefendant physician if 
the questions bear solely on the alleged 
negligence of the codefendant and not on 
the practice of the witness[,] [w]here . . . 
the opinion sought refers to the treatment 
rendered by the witness, the fact that it 
may also refer to the services of a 
codefendant does not excuse the 
defendant witness from [being deposed] 
as an expert" … . Lieblich … v Saint 
Peter’s Hospital of the City of 
Albany…, 516736, 3rd Dept 12-19-13 

  

FREEDOM OF INFORMATION LAW 
  

Request for Employees’ Names and 
Addresses Not Allowed Under Balancing 

Test (Privacy versus Public Interest) 
  

The Third Department applied a balancing test 
to determine whether petitioner’s Freedom of 
Information Law (FOIL) request for the names 
and addresses of employees should be 
granted.  The petitioner, a union employee, 
wished to communicate with the employees to 
ensure that nonunion contractors comply with 
the prevailing wage law (Labor Law 220).  The 
court affirmed the denial of petitioner’s request: 
  

"FOIL is based on a presumption of 
access to [government] records, and an 
agency . . . carries the burden of 
demonstrating that [an] exemption applies 
to [a] FOIL request" … .  The personal 
privacy exemption (see Public Officers 
Law § 87 [2] [b]) incorporates a 
nonexhaustive list of categories of 
information that falls within the exemption 
(see Public Officers Law § 89 [2] [b] [i]-
[vii]).  Where, as here, none of the 
categories applies specifically, the issue 
of whether there is an "unwarranted 
invasion" of privacy is decided "by 
balancing the privacy interests at stake 
against the public interest in disclosure of 
the information" … . * * * 

  
An unwarranted invasion of personal 
privacy has been characterized as that 
which "'would be offensive and 
objectionable to a reasonable [person] of 
ordinary sensibilities'" … .  Petitioner's 
union desires names and home 
addresses so that it can contact 
employees of the nonunion contractor to 
find out if they were paid as reported by 
their employer.  The scenario of nonunion 
employees of a nongovernment employer 
being contacted at their homes by 
someone from a union who knows their 
names, their home addresses, the 
amount of money they reportedly earn, 
and who wants to talk about that income 
would be, to most reasonable people, 
offensive and objectionable. A significant 
privacy interest is implicated… . Matter of 
Massaro v NYS Thruway Authority, 
516113, 3rd Dept 11-7-13 
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Because the Statute Relied Upon by the 

State Police to Deny a FOIL Request Did Not 
Pertain to the Sought Documents, the 

Request Should Have Been Granted/Court 
Cannot Substitute Another Ground for Denial 

  
The Third Department determined an inmate’s 
FOIL request for lab reports, raw data, logbook 
entries, chain of custody forms and other 
documentation relating to the taking of blood 
samples should have been granted: 
  

Courts reviewing administrative 
determinations may only rely on the 
grounds invoked by the agency, and if 
those grounds are improper, the courts 
may not substitute what they deem a 
legitimate or more appropriate basis … . 
Respondent relied on the portion of 
Executive Law § 995-c that states, "DNA 
records contained in the state DNA 
identification index shall be released" for 
only limited purposes, one of which is "for 
criminal defense purposes, to a 
defendant or his or her representative, 
who shall also have access to samples 
and analyses performed in connection 
with the case in which such defendant is 
charged" (Executive Law § 995-c [6] 
[b]).  For purposes of that statute, a DNA 
record is defined as "DNA identification 
information prepared by a forensic DNA 
laboratory and stored in the state DNA 
identification index for purposes of 
establishing identification in connection 
with law enforcement investigations or 
supporting statistical interpretation of the 
results of DNA analysis.  A DNA record is 
the objective form of the results of a DNA 
analysis sample" (Executive Law § 995 
[8]).  
  
Petitioner seeks lab reports, raw data, 
logbook entries, chain of custody forms 
and other documentation related to the 
taking of the blood sample and 
transporting of the sample and 
results.  He acknowledges that he has 
already received the actual DNA results 
from the Division of Criminal Justice 
Services. Aside from the lab reports that 
he has already received from another 
source, it does not appear that these 
documents are kept in the State's DNA 
identification index, so they do not fall 

within the definition of DNA 
records.  Thus, Executive Law § 995c (6), 
which only applies to DNA records, does 
not apply to the majority of petitioner's 
request.  As respondent failed to prove 
that the only ground it invoked for denial 
would exempt the requested documents – 
aside from the lab reports of DNA results 
that petitioner has already received and is 
not seeking on appeal – petitioner is 
entitled to receive those other 
documents… . Matter of Karimzada v 
O’Mara, 515412, 3rd Dept 11-21-13 

 

GOVERNMENTAL IMMUNITY 
  

Commissioner of Labor Can Not Be Sued for 
Her Exercise of Discretionary Judgment 

Even Where Action Taken by Commissioner 
Resulted from a Mistaken Interpretation of 

Labor Law Statutes 
  

The Third Department determined that the 
Commissioner of Labor was immune from a 
lawsuit stemming from her orders to seize and 
destroy fireworks.  At the time of the seizure and 
destruction, the Commissioner believed the 
fireworks were “explosives” within the meaning 
of Labor Law 451 and that the storage of the 
fireworks violated Labor Law 453.  It was 
subsequently determined by the Industrial Board 
of Appeals (IBA) that the fireworks were not 
“explosives” within the meaning of the Labor 
Law. In finding that the Commissioner could not 
be sued for her exercise of discretion (seizing 
and destroying the fireworks), the court wrote: 
  

As relevant here, this statute authorizes 
the Commissioner "to seize and impound 
any explosives found within this state . . . 
which are in apparent violation" of Labor 
Law article 16, "where the 
[C]ommissioner has reason to believe 
that public safety is endangered by such 
explosives" (Labor Law § 460 [1] 
[emphases added]).  Further, "where, in 
the opinion of the [C]ommissioner, the . . . 
storage . . . or location of explosives . . . 
[represents] a danger to public safety, the 
[C]ommissioner may, without [a] hearing 
and without liability . . . to the owner . . . 
direct the seizure and destruction of such 
explosives" (Labor Law § 460 [5] 
[emphasis added]). 
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Under the … statutory authority, the 
Commissioner was empowered – in her 
discretion – to seize explosives that 
appeared to be in violation of Labor Law 
article 16 if she had reason to believe that 
they endangered public safety, and to 
order their destruction "without 
liability."  Under settled law, "the 
common-law doctrine of governmental 
immunity continues to shield public 
entities from liability for discretionary 
actions taken during the performance of 
governmental functions" …  That is, 
"[g]overnment action, if discretionary, may 
not be a basis for liability, while ministerial 
actions may be, but only if they violate a 
special duty owed to the [claimant]" … 
.  The Commissioner's determination 
under Labor Law § 460 to order the 
seizure and, later, the destruction of the 
fireworks on the belief – albeit later 
determined by the IBA to be mistaken – 
that they constituted "explosives" within 
her jurisdiction under Labor Law former § 
451 (1) was the epitome of a 
discretionary judgment call and an action 
taken in the performance of her official 
duties and governmental 
functions.  Esposito v State of New 
York, 515963, 3rd Dept 12-5-13 

 

INSURANCE LAW 
  

Police Officer (a Passenger in a Police Car) 
Who Was Injured by Underinsured Driver 
Was Covered By Police-Officer-Driver’s 

(Private) Underinsured Motorist 
Endorsement 

  
In a full-fledged opinion by Justice Hall, the 
Second Department determined that a police car 
is a “motor vehicle” within the meaning of an 
uninsured/underinsured motorist endorsement in 
a [State Farm] policy held by the driver.  The 
plaintiff, a police officer, was injured in an 
automobile accident with an underinsured driver. 
The question was whether the State Farm policy 
held by the driver of the police car, another 
police officer, could be financially responsible 
under the uninsured/underinsured endorsement 
in the driver’s policy.  The Second Department 
held that the driver’s underinsured endorsement 
covered the injured (police-officer) 
passenger.  The question at issue was whether 
the exclusion of “police vehicle” from the 

definition of “motor vehicle” in Vehicle and 
Traffic Law 388(2) applied.  The court ruled it did 
not and determined the operative definition of 
“motor vehicle” in this context was in Vehicle 
and Traffic Law 125: 
  

Contrary to State Farm's contention, VTL 
§ 125, instead of VTL § 388(2), should be 
used to define the term "motor vehicle," 
as it appears in the 
uninsured/underinsured motorist 
endorsement. VTL § 125 is a general 
provision that defines the relevant 
terminology for the entire VTL. In fact, 
VTL § 388(2) acknowledges this by 
incorporating by reference the VTL § 125 
definition of "motor vehicle." Additionally, 
it has been recognized that uninsured 
motorist coverage extends to all "motor 
vehicles," as defined by VTL § 125 
(…Insurance Law § 5202[a]…). 

  
Police vehicles fall within the definition of 
a "motor vehicle" under VTL § 125 
because they constitute a "vehicle 
operated or driven upon a public highway 
which is propelled by any power other 
than muscular power," and they do not 
fall within any of the exclusions provided 
in the statute. Thus, the police vehicle at 
issue here falls within the definition of a 
"motor vehicle" under the 
uninsured/underinsured motorist 
endorsement.  Matter of State Farm Mut 
Auto Ins Co v Fitzgerald, 2013 NY Slip 
Op 07186, 2nd Dept 11-6-13 

  
Four-Inch Floor-Drop Caused by Insect-
Damage Constituted a “Collapse” within 

Meaning of Policy 
  

In finding that the term “collapse” in a home 
insurance policy included a four-inch drop in the 
floors caused by insect damage, the Third 
Department explained: 
  

An insurance policy must be interpreted 
to give clear and unambiguous provisions 
their plain and ordinary meaning… 
.  However, "[t]he policy must, of course, 
be construed in favor of the insured, and 
ambiguities, if any, are to be resolved in 
the insured's favor and against the 
insurer" … .  The policy at issue here 
specifically covers "physical loss to 
covered property involving collapse of a 
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building or any part of a building" …, but 
only if such collapse is caused by, among 
other things, "hidden insect or vermin 
damage."  While the policy does not 
define what constitutes a collapse, it 
provides that a "[c]ollapse does not 
include settling, cracking, shrinking, 
bulging or expansion."  In this regard, we 
have held that the term collapse "involves 
an element of suddenness, a falling in, 
and total or near total destruction" … . 
However, "the clear modern trend is to 
hold that collapse coverage provisions [–] 
which define collapse as not including 
cracking and settling – provide coverage 
if there is substantial impairment of the 
structural integrity of the building or any 
part of a building" … . Wangerin v New 
York Central Mutual Fire Insurance 
Company, 515723, 3rd Dept 11-7-13 
  
  

Proof of Normal Notification Procedure 
Sufficient to Demonstrate Defendant Was 
Notified of Lead-Paint-Injury Exclusion in 

Policy 
  

Over a two-justice dissent, the Fourth 
Department determined defendant (Donnelly) 
was notified of an amendment to his insurance 
policy which disclaimed coverage for injury 
related to the presence of lead paint (and 
therefore plaintiff-insurer was not obligated to 
defend or indemnify defendant in a lead-paint-
injury case).  The court also determined that the 
lead-paint-injury exclusion did not violate public 
policy. With respect to the proof defendant was 
notified of the amendment, the court deemed 
evidence of the usual notification procedure 
sufficient: 
  

…[W]e conclude that the documents 
established as a matter of law that the 
lead exclusion was properly added to 
Donnelly’s insurance policy and that 
Donnelly was notified of that 
amendment.  Although plaintiff did not 
submit evidence that the notice of the 
amendment was mailed to Donnelly and 
Donnelly could not recall receiving the 
notice, plaintiff submitted evidence in 
admissible form “of a standard office 
practice or procedure designed to ensure 
that items are properly addressed and 
mailed,” thereby giving rise to a 
presumption that Donnelly received the 

notice … .  …[T]he evidence submitted by 
plaintiff established that the “office 
practice [was] geared so as to ensure the 
likelihood that [the] notice[s of 
amendment] . . . [were] always properly 
addressed and mailed” … .  Specifically, 
the evidence established the procedure 
used by plaintiff for generating notices 
whenever an insurance policy was 
amended, and the documentary evidence 
established that a notice was generated 
for Donnelly’s policy during the year in 
which the lead exclusion was added to 
the policy. In addition, plaintiff submitted 
evidence that it placed the notices in 
envelopes with windows so that the 
address on the notice was the one used 
for mailing.  The envelopes were then 
delivered to the mail room, where they 
were sealed and the appropriate postage 
was added. Thereafter, the mail was 
hand delivered to the post office that was 
located adjacent to plaintiff’s parking 
lot. Preferred Mutual Insurance 
Company v Donnelly…, 857, 4th Dept 
11-8-13 

 

Five-Month Delay in Notifying Carrier Not 
Justified by Insured’s Belief Lawsuit Was 

Fraudulent 
  

The Third Department determined, as a matter 
of law, that defendant’s failure to notify the 
insurance carrier of a personal injury lawsuit for 
nearly five months justified the carrier’s denial of 
coverage.  The court noted that defendant’s 
belief the lawsuit was fraudulent was not a 
“good-faith belief of nonliability;” 
  

"Where a policy of liability insurance 
requires that notice of an occurrence be 
given 'as soon as practicable,' such 
notice must be accorded the carrier within 
a reasonable period of time. The 
insured's failure to satisfy the notice 
requirement constitutes a failure to 
comply with a condition precedent which, 
as a matter of law, vitiates the contract" 
… .  Although "there may be 
circumstances where the insured's failure 
to give timely notice is excusable, . . . 
[t]he insured bears the burden of 
establishing the reasonableness of the 
proffered excuse" … .  In this regard, the 
reasonableness of the insured's excuse – 
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although generally presenting a question 
of fact for a jury … – "may be determined 
as a matter of law where the evidence, 
construing all inferences in favor of the 
insured, establishes that the belief was 
unreasonable or in bad faith" … . 
  
Here, defendant made a prima facie 
showing of its entitlement to judgment as 
a matter of law based upon plaintiff's 
nearly five-month delay (August 2008 to 
January 2009) in notifying defendant of 
the underlying personal injury action …, 
and plaintiff failed to tender sufficient 
proof to raise a question of fact as to the 
reasonableness of such delay.  Plaintiff's 
personal belief that the guest's lawsuit 
was fraudulent is not the equivalent of "a 
good-faith belief of nonliability" … 
. Vale…v Vermont Mutual Insurance 
Group, 515999, 3rd Dept 12-5-13 

  
Insurance Company’s Failure to Submit 

Second Request for Verification of No-Fault 
Claim Precluded Tolling of 30-Day Payment 

Period 
  

The Second Department determined that 
defendant insurance company’s failure to issue 
a second request for verification to the hospital 
which had submitted a no-fault claim precluded 
the insurance company from asserting the 
hospital’s failure to reply to the request for 
verification as a basis for not paying the claim 
within 30 days: 
  

Upon the hospital's failure to timely 
comply with the defendant's initial request 
for verification within "30 calendar days 
after the original request [for verification]" 
(11 NYCRR 65-3.6[b]), the defendant was 
under a regulatory duty to issue a second 
request for verification within 10 days 
after the expiration of that 30-day period 
(see 11 NYCRR 65-3.6[b]…). In the 
absence of any such second request for 
verification, there is no merit to the 
defendant's contention that the 30-day 
period within which it had to pay, deny, or 
request verification of the claim had been 
extended. The defendant "failed to submit 
any evidence that it mailed a second or 
follow-up request for verification at the 
end of the 30-day period subsequent to 
[its] mailing [of] the initial request for 
verification"… . Westchester Med Ctr v 

Allstate Ins Co, 2013 NY Slip Op 08616, 
2nd Dept 12-26-13 

 
  

INSURANCE LAW/CHOICE OF LAW 
  

Numerous Core Issues Discussed in 
Complicated Case Stemming from Mold in a 
Complex of Apartments Which Necessitated 

Termination of All the Leases 
  

In perhaps the most complicated decision this 
writer has ever read, the Second Department 
reversed many of Supreme Court’s rulings and 
sorted out the defense and indemnification 
responsibilities for an astounding array of 
insurance companies.  The lawsuits arose from 
the intrusion of water and mold into a complex of 
rental apartments causing the termination of all 
the leases. The general contractor and a large 
number of subcontractors all had insurance 
policies issued by many different companies. 
Among the issues addressed: (1) “[C]ontract 
language that merely requires the purchase of 
insurance will not be read as also requiring that 
a contracting party be named as an additional 
insured”…; (2) Whether damage from water 
intrusion and mold is an “occurrence” within the 
meaning of the policy-language; (3) Whether the 
law of the insured’s domicile should apply; (4) 
The use of extrinsic evidence to determine an 
insurer’s duty to defend; and (5) Disclaimer 
based upon late notice.  QBE Ins Corp v Adjo 
Contr Corp, 2013 NY Slip Op 08238, 2nd Dept 
12-11-13 
 

Prima Facie Proof Requirements for 
Entitlement to Payment of “No-Fault” 

Medical Expenses Clarified 
  

In a full-fledged opinion by Justice Rivera, over 
the partial dissent by two justices, the Second 
Department resolved a conflict in its authority 
regarding what a medical provider must 
demonstrate to make out a prima facie case of 
entitlement to payment for medical treatment 
under the no-fault regime.  In Art of Healing 
Medicine PC v Travelers Home & Mar Ins Co 
(55 AD3d at 64), the Second Department wrote 
that “[t]he plaintiffs [ ] medical service providers 
failed to demonstrate the admissibility of their 
billing records under the business records 
exception to the hearsay rule”… . Based upon 
that language in “Art of Healing…,” several 
Appellate Term decisions “found that the plaintiff 
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failed to establish its prima facie burden where it 
relied upon the affidavit of a biller who did not 
possess personal knowledge of the plaintiff's 
business practices and procedures so as to 
establish that the claim forms annexed to the 
plaintiff's moving papers were admissible under 
the business records exception to the hearsay 
rule…”.  In the instant case, the Second 
Department rejected that interpretation and 
reiterated that all a medical provider must 
demonstrate to make out a prima facie case is 
the submission of the proper billing forms and 
the failure to deny or pay the claim within the 
statutory period: 
  

The requirement in Insurance Law § 
5106(a) that a claimant must submit 
"proof of the fact and amount of the loss 
sustained" in order to trigger the 30-day 
period in which to pay or deny a claim 
refers to the contents of the billing forms, 
not the merits of the claim. * * * 
  
The "how" evidentiary component of the 
plaintiff's proof is met by, inter alia, the 
affidavit of a billing agent or an employee 
of the medical provider; that is, someone 
with personal knowledge of the plaintiff's 
billing methods … . The billing agent will 
(1) attest that he/she personally sent the 
billing forms to the insurer, that the 
insurer received the same, and that the 
insurer failed to pay or deny the claim 
within the requisite 30-day period, or (2) 
set forth the procedures customarily 
utilized in the ordinary course of its 
business regarding the mailing/receipt of 
such forms and that the insurer failed to 
pay or deny the claim within the requisite 
30-day period. As part of its prima facie 
showing, the plaintiff is not required to 
show that the contents of the statutory 
no-fault forms themselves are accurate or 
that the medical services documented 
therein were actually rendered or 
necessary. Stated another way, the 
plaintiff is not required to establish the 
merits of the claim to meet its prima facie 
burden. To the extent that Art of Healing 
imposes a "business record" requirement 
obliging the plaintiff to establish the truth 
or the merits of the plaintiff's claim, we 
overrule Art of Healing. Viviane Etienne 
Med Care PC v Country-Wide Ins Co, 
2013 NY Slip Op 08430, 2nd Dept 12-
18-13 

 

INSURANCE LAW/CONTRACT 
LAW/GENERAL BUSINESS LAW 

  
“Filed Rate Doctrine” Precluded Lawsuit 

Alleging Unreasonable Premium 
  

In a full-fledged opinion by Justice Skelos, the 
Second Department determined the “filed rate 
doctrine” precluded a lawsuit alleging an 
insurance premium (re: the employment of 
uninsured subcontractors) was unreasonable. 
The action was brought before the premium was 
paid.  For that reason, the court dismissed the 
unjust enrichment and breach of contract causes 
of action (which require damages), noting that 
the proper action was one seeking a declaratory 
judgment. In determining the General Business 
Law section 349 action was properly dismissed, 
the Second Department explained, in great 
detail which cannot be fairly summarized here, 
the “filed rate doctrine:” 
  

The filed rate doctrine bars actions 
against federal- and state-regulated 
entities which are "grounded on the 
allegation that the rates charged by 
[those entities] are unreasonable" … . 
"Simply stated, the doctrine holds that 
any filed rate’---that is, one approved by 
the governing regulatory agency [here, 
the Insurance Department]---is per se 
reasonable and unassailable in judicial 
proceedings brought by ratepayers" … . 
Thus, "a consumer's claim, however 
disguised, seeking relief for an injury 
allegedly caused by the payment of a rate 
on file with a regulatory commission, is 
viewed as an attack upon the rate 
approved by the regulatory commission" 
and, therefore, barred by the doctrine … 
.  W Park Assoc Inc v Everest Natl Ins 
Co, 2013 NY Slip Op 07724, 2nd Dept 
11-20-13 
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INTENTIONAL TORT 
  

“Concerted Action Liability” Causes of 
Action Dismissed/No Evidence Media 

Defendants Conspired with the Police to Use 
Excessive Force During Filmed Execution of 

Search Warrant 
  

The Second Department affirmed the dismissal 
of causes of action against media defendants 
who filmed the execution of a search warrant by 
the police.  Plaintiff was shot during the 
incident.  Plaintiff alleged that the media 
defendants (including Yates and HBO) had 
conspired with the police to use excessive force 
to maximize the entertainment value: 
  

A theory of "[c]oncerted action liability 
rests upon the principle that [a]ll those 
who, in pursuance of a common plan or 
design to commit a tortious act, actively 
take part in it, or further it by cooperation 
or request, or who lend aid or 
encouragement to the wrongdoer, or 
ratify and adopt his acts done for their 
benefit, are equally liable with him [or 
her]'" … . As stated in our prior decision 
in this action, the liability of HBO and 
Yates under a concerted action theory 
"cannot stem from the mere act of filming 
the NYPD's use of excessive force" … . 
Such liability must be predicated on proof 
that HBO and Yates "formed a common 
plan with the NYPD to use excessive 
force in the execution of the warrant, and 
that such plan created an unreasonable 
danger to persons such as the plaintiff 
and was a proximate cause of her 
injuries" … . 
  
Here, Yates and HBO established their 
prima facie entitlement to judgment as a 
matter of law dismissing the complaint 
insofar as asserted against them by 
demonstrating that they did not 
participate, either directly or indirectly, in 
a common plan or design to commit the 
allegedly tortious act that caused the 
plaintiff's injuries… .Rodriguez v City of 
New York, 2013 NY Slip Op 08609, 2nd 
Dept 12-26-13 
  
 
 
 

  

INTENTIONAL TORT/CONTRACT 
LAW 

  
Conversion Cause of Action Cannot Be 

Based Solely Upon Allegations of Breach of 
Contract 

  
In a detailed decision construing contract 
language, the Fourth Department noted that the 
conversion cause of action should be dismissed 
because no tortious conduct over and above the 
failure to fulfill the contract was alleged: 
  

“[I]t is well established that a cause of 
action to recover damages for conversion 
cannot be predicated on a mere breach of 
contract” … .  Because plaintiff “failed to 
show . . . that [defendant] engaged in 
tortious conduct separate and apart from 
[its alleged] failure to fulfill its contractual 
obligations,” the cause of action for 
conversion must be dismissed… . Lehr, 
Inc v T-Mobile USA Inc…, 1085, 4th 
Dept 12-27-13 

  
  

INTENTIONAL TORT/CRIMINAL 
LAW/GOVERNMENTAL IMMUNITY 

  
Imprisonment and Prosecution Based Upon 
the Violation of an Administratively Imposed 

Period of Post Release Supervision Gave 
Rise to Valid False Imprisonment and 

Malicious Prosecution Causes of Action 
Against the State 

  
In a lengthy and thorough decision, the Third 
Department determined that the claimant, who 
was imprisoned and prosecuted based upon an 
administratively imposed “post release 
supervision” (PRS) violation, was entitled to 
summary judgment on his false imprisonment 
cause of action and had stated a cause of action 
for malicious prosecution.  The claimant was 
held in custody and prosecuted after the Court 
of Appeals had ruled that only the sentencing 
court can impose a term of post release 
supervision (Garner v NYS Dept of Correctional 
Services, 10 NY3d 358 [2008]): 
  

…[C]aimant sufficiently alleged that his 
confinement was not privileged and it was 
defendant's burden to establish that its 
confinement of claimant after Garner was 
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privileged; defendant failed in the Court of 
Claims to produce a Division of Parole 
arrest warrant or a court order so as to 
demonstrate their validity or that the 
arrest or confinement of claimant was 
privileged … .   Further, to clarify, 
claimant does not challenge his arrest 
prior to Garner but, rather, premises his 
claims on his continued detention and 
reincarceration – after Garner – for a 
parole violation based upon an 
administrativelyimposed PRS term that 
Garner clearly held was invalid, i.e., he 
raises a claim for false imprisonment and 
not for false arrest. * * * 
  
…[D]efendant does not have immunity for 
the actions of its parole officials.  To be 
sure, inherently discretionary parole 
decisions of government officials have 
been recognized to be quasi-judicial 
decisions entitled to absolute immunity … 
.  "Where, however, the official has 
stepped outside the scope of his [or her] 
authority and acted in the clear absence 
of all jurisdiction or without a colorable 
claim of authority, there is plainly no 
entitlement to absolute immunity, even if 
the underlying acts are . . . quasi-judicial 
in nature" … .  That is, "[t]here is a 
distinction between acts performed in 
excess of jurisdiction and acts performed 
in the clear absence of any jurisdiction 
over the subject matter.  The former is 
privileged, the latter is not"… . * * * 
  
We similarly conclude that claimant 
stated a cause of action for malicious 
prosecution.  To make out a claim for 
malicious prosecution, claimant must 
establish: "(1) the commencement or 
continuation of a criminal proceeding by 
the defendant against the [claimant], (2) 
the termination of the proceeding in favor 
of the accused, (3) the absence of 
probable cause for the criminal 
proceeding and (4) actual malice" …. .  … 
On the second prong, claimant need not 
"demonstrate innocence" of the parole 
violation in order to satisfy that favorable 
termination prong; rather, claimant can 
satisfy it by showing that "there can be no 
further prosecution of the [alleged parole 
violation]" … .  We believe it self evident, 
under the facts here and despite the lack 
of state law on point, that defendant could 

not, after Sparber and Garner, ever 
lawfully prosecute claimant on a parole 
violation that occurred before those 
decisions, where the PRS in effect at the 
time of the alleged violation was imposed 
by DOCS and was, as such, a 
nullity…Moulton v State of New York, 
515096, 3rd Dept 12-26-13 

 

LABOR LAW 
  

Failure to Identify Industrial Code Violation in 
Pleadings Not Fatal/Supervisory Criteria for 

Labor Law 200(1) Action Explained 
  

In reversing Supreme Court, the Second 
Department determined summary judgment 
should not have been granted to the defendants 
on the Labor Law 241(6) and 200(1) causes of 
action.  Plaintiff was injured when he prevented 
himself from falling because of a missing plank 
on a scaffold.  The court noted that the plaintiff’s 
failure to identify the breach of an Industrial 
Code provision in the complaint and bill of 
particulars was not fatal to the 241(6) claim (the 
allegation of a specific code violation was 
subsequently provided). And the court explained 
the criteria for liability under Labor Law 200(1): 
  

Although a plaintiff asserting a Labor Law 
§ 241(6) cause of action must allege a 
violation of a specific and concrete 
provision of the Industrial Code …, a 
failure to identify the Code provision in 
the complaint or bill of particulars is not 
fatal to such a claim … . The plaintiff's 
belated allegations that the defendants 
third-party plaintiffs violated 12 NYCRR 
23-5.1(c), 23-5.1(e)(1), 23-5.1(f), and 23-
5.3(f) involved no new factual allegations, 
raised no new theories of liability, and 
caused no prejudice to the defendants 
third-party plaintiffs …. The defendants 
third-party plaintiffs were put on sufficient 
notice that the cause of action alleging 
violations of Labor Law § 241(6) related 
to missing scaffold planks through the 
plaintiff's bill of particulars and deposition 
testimony. Thus, they cannot reasonably 
claim prejudice or surprise. * * * 

  
Where, as here, a plaintiff's claim arises 
out of alleged defects or dangers in the 
methods or materials of the work, to 
prevail on a Labor Law § 200 cause of 
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action, the plaintiff must show that the 
defendant "had the authority to supervise 
or control the performance of the work" … 
. "A defendant has the authority to 
supervise or control the work for 
purposes of Labor Law § 200 when that 
defendant bears the responsibility for the 
manner in which the work is performed" 
… . "[T]he right to generally supervise the 
work, stop the contractor's work if a safety 
violation is noted, or to ensure 
compliance with safety regulations and 
contract specifications is insufficient to 
impose liability under Labor Law § 200 or 
for common-law negligence"… 
.Klimowicz v Powell Cove Assoc, LLC, 
2013 NY Slip Op 07158, 2nd Dept 11-6-
13 

  
Object’s Fall of 1 ½ Feet Constituted 

Physically Significant Elevation Differential 
for Purposes of Requiring a Safety Device 

Pursuant to Labor Law 240 (1) 
  

In this 240(1) action, the Third Department 
determined Supreme Court erred when it found 
that the accident did not arise form a physically 
significant elevation differential.  Plaintiff was 
struck by part of a roll carrier (re: a roll of roofing 
membrane) after the roll fell to the roof. Prior to 
the incident the roll carrier had been positioned 
about a foot and a half above the roof: 
  

In determining whether an elevation 
differential is physically significant or de 
minimis, we must take into account "'the 
weight of the [falling] object and the 
amount of force it was capable of 
generating, even over the course of a 
relatively short descent'" … .  Here, for 
purposes of defendants' motion, plaintiff 
established that a membrane roll 
weighing between 600 and 800 pounds 
was hoisted by the roll carrier to a height 
of approximately 1½ feet off the roof's 
surface at the time of the accident.  In our 
view, despite the relatively short distance 
that the membrane roll fell, it constituted a 
significant elevation differential given its 
substantial weight and the powerful force 
it generated when it fell, so as to require a 
safety device as set forth in Labor Law § 
240 (1) … .  Accordingly, Supreme Court 
should not have granted defendants' 
motion for summary judgment dismissing 
the Labor Law § 240 (1) cause of action 

on this basis.  Jackson v Heitman 
Funds/191 Colonie LLC. 516248, 3rd 
Dept 11-27-13 

   
Comparative Negligence Not Available in 

Labor Law 240 (1) Action---Claimant Entitled 
to Partial Summary Judgment—Suspended 
Cable On Which Claimant Was Walking to 

Access Scaffolding Broke 
  

The Third Department determined claimant was 
entitled to partial summary judgment on his 
Labor law 240 (1) action.  A cable suspended 
under a bridge (which held up scaffolding) broke 
when claimant was walking on the cable to get 
to the scaffolding. The defendant countered that 
the workers were instructed to use ladders, not 
the suspended cables, to access the scaffolding, 
and claimant should have attached his lanyard 
to a separate safety cable, not the cable he was 
walking on: 
  

The purpose of the suspension cables at 
the work site was to support workers and 
materials at the elevated height where the 
work necessarily occurred.  The cable 
that broke failed to fulfill this fundamental 
function, and that failure resulted in 
claimant's fall.  Claimant established a 
prima facie case for liability under Labor 
Law § 240 (1).  Defendant produced proof 
that, contrary to claimant's assertion, a 
separate safety cable was available that 
he should have used instead of attaching 
his lanyard to the cable upon which he 
was walking.  By attaching his lanyard to 
the suspension cable, claimant protected 
against the risk of falling but not the 
possibility of the cable breaking. While 
this action by claimant could go to 
comparative negligence (which is not 
available in a Labor Law § 240 [1] action), 
it was not the sole proximate cause of the 
accident and does not establish the 
recalcitrant worker defense … . 
  
Similarly, the assertion that ladders were 
available and workers had been 
instructed to use them instead of walking 
across the suspension cables does not 
raise a triable issue under the 
circumstances of this claim.  This is not a 
case where claimant lost his balance and 
fell off the cable while using it instead of 
the safer way to access the scaffold via a 
ladder.  Here, the cable broke.  Hence, a 
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device intended to support a worker at an 
elevated height failed, and that failure 
was a proximate cause of claimant's 
injury.  "Under Labor Law § 240 (1) it is 
conceptually impossible for a statutory 
violation (which serves as a proximate 
cause for a [claimant's] injury) to occupy 
the same ground as a [claimant's] sole 
proximate cause for the injury" … . 
Accordingly, claimant was entitled to 
partial summary judgment on his Labor 
Law § 240 (1) claim.  Portes v New York 
State Thruway Authority, 516749, 3rd 
Dept 12-5-13 

  
Cutting Trees to Expand a Parking Lot Not a 

Covered Activity Under Labor Law 240 (1) 
  

The Third Department determined defendant 
was entitled to summary judgment dismissing 
the Labor Law 240 (1) cause of action.  Plaintiff 
was injured while cutting trees to expand a 
parking lot: 
  

In order to recover under Labor Law § 
240 (1), plaintiff is obliged to show that he 
was injured in the course of "the erection, 
demolition, repairing, altering, painting, 
cleaning or pointing of a building or 
structure" (emphasis added).  A tree is a 
naturally occurring object that is "clearly 
not a 'building' or a 'structure' within" the 
meaning of the statute … .  Plaintiff 
argues that he is nevertheless entitled to 
recover under Labor Law § 240 (1) 
because he was employed in "duties 
ancillary to" work encompassed by the 
statute, namely, the expansion of the 
parking lot … .  His argument is 
unavailing for the simple reason that 
construction work, as here, involving only 
a parking area or highway and nothing 
more, "does not constitute work on a 
[building or] structure for purposes of 
Labor Law § 240 (1)"… . Juett v 
Lucente…, 517075, 3rd Dept 12-12-13 
  

Labor Law 241(6) Action Should Not Have 
Been Dismissed/Power Washing Was 

Integral to the Painting Process and Was Not 
“Routine Maintenance” 

  
The Second Department determined the Labor 
Law 241(6) action should not have been 
dismissed because the work plaintiff was doing, 
power-washing a building in preparation for 

painting, was not “routine maintenance,” but 
rather was an integral part of the painting 
process: 
  

The defendants failed to establish their 
prima facie entitlement to judgment as a 
matter of law, since they did not 
demonstrate that the plaintiff, who was 
injured while power washing buildings in 
preparation for painting them, was not 
engaged in a specifically enumerated 
activity under 12 NYCRR 23-1.4(b)(13). 
Painting is an activity enumerated under 
that provision …, and the power washing 
performed here … was in preparation for, 
and a contractual part of, the painting 
work. Accordingly, the power washing did 
not constitute "routine maintenance" 
excluded from the ambit of Labor Law § 
241(6), but rather, constituted surface 
preparation, an integral part of the 
painting process contemplated by the 
parties.  Dixson v Waterways at Bay 
Pointe Home Owners Assn Inc, 2013 
NY Slip Op 08591, 2nd Dept 12-26-13 

 
 

LABOR LAW/MUNICIPAL LAW 
  

Causes of Action Stated Against County for 
Allowing Public Traffic During Paving 
Operation and Violation of Regulation 
Requiring Truck-Brake Maintenance 

  
The Third Department determined plaintiff had 
stated causes of action sounding in negligence 
and a violation of Labor Law 241(6).  Plaintiff 
was driving a truck hauling asphalt to a county 
roadway paving operation (which had been 
contracted out to a private company--Graymont) 
when the truck’s brakes failed. Plaintiff was 
seriously injured when, after avoiding public 
traffic, he jumped from the truck which continued 
on over an embankment. The court upheld the 
negligence claim against the county which was 
based upon the county’s permitting public traffic 
on the road during construction.  The court 
further determined the county was entitled to 
summary judgment on its indemnification action 
against the private construction company 
(Graymont---based upon the county’s contract 
with the company). And the court upheld the 
Labor Law 241(6) claim, finding the regulation 
requiring truck-brake maintenance supported the 
cause of action: 
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Plaintiff alleges that the County violated 
12 NYCRR 23-9.7 (a),  which provides 
that "[t]he brakes of every motor truck 
shall be so maintained that such truck 
with full load may be securely held on any 
grade that may be encountered in normal 
use on the job."  While the County does 
not dispute that this provision is 
sufficiently specific to form the basis for 
liability under Labor Law § 241 (6), it 
argues that the regulation is not 
applicable to the circumstances 
here.  Mindful that "[t]he Industrial Code 
should be sensibly interpreted and 
applied to effectuate its purpose of 
protecting construction laborers against 
hazards in the workplace" …, we cannot 
agree.  Although the regulation speaks in 
terms of the ability of the brakes to 
"h[o]ld" the construction vehicle, the 
purpose of the regulation is to ensure 
proper functioning of a truck's brakes on 
any terrain or grade normally 
encountered.  Thus, we find that the 
language of the regulation addresses not 
only the ability of a truck's brakes to hold 
a stopped truck in place, but also the 
ability of the brakes to bring a moving 
vehicle to a stop. Duffina v County of 
Essex…, 515346, 3rd Dept 11-14-13 
  

 

LANDLORD-TENANT 
    
Lease Which Purported to Deregulate Rent-

Controlled Apartment Is Void As Against 
Public Policy 

  
In a full-fledged opinion by Judge Mazzarelli, the 
First Department determined that a lease (called 
the “New Agreement”) which purported to 
deregulate a rent-controlled apartment was void 
as against public policy: 
  

In Drucker v Mauro (30 AD3d 37, 39 [1st 
Dept 2006], appeal dismissed 7 NY3d 
844 [2006]) this Court stated: 

  
"It is well settled that the parties to 
a lease governing a rent-stabilized 
apartment cannot, by agreement, 
incorporate terms that compromise 
the integrity and enforcement of 
the Rent Stabilization Law. Any 
lease provision that subverts a 
protection afforded by the rent 

stabilization scheme is not merely 
voidable, but void (Rent 
Stabilization Code [9 NYCRR] § 
2520.13), and this Court has 
uniformly thwarted attempts, 
whether by mutual consent or by 
contract of adhesion, to circumvent 
regulated rent maximums." 

  
Even an agreement that modifies the rent 
laws in a manner favorable to the tenant 
is of no effect (id. at 41). The New 
Agreement does not merely modify the 
rent regulations; it declares them 
inapplicable to the apartment. Without 
question, then, the New Agreement is 
void. We note that, although Drucker 
addressed only agreements to deregulate 
rent-stabilized apartments, there is no 
logical reason why the same principle 
should not apply to the rent-controlled 
apartment at issue here.  Extell Belnord 
LLC v Uppman, 2013 NY Slip Op 
07697, 1st Dept 11-19-13 

  

LEGAL MALPRACTICE 
  

Court Should Have Instructed Jury on 
Comparative Fault 

  
The Third Department determined Supreme 
Court should have charged the jury on 
comparative fault in a legal malpractice 
action.  The client’s first priority security interest 
in equipment and vehicles had not been 
protected. The client alleged the attorney’s 
failure to file a UCC-1 and DMV liens constituted 
malpractice. With respect to the requested 
comparative-fault jury instruction, the Third 
Department explained: 
  

 We agree with defendants’ contention 
that Supreme Court erred in refusing to 
charge the jury regarding plaintiff’s 
comparative fault.  The culpable conduct 
of a plaintiff client may be asserted as an 
affirmative defense in a legal malpractice 
action in mitigation of damages (see 
CPLR 1411, 1412…).  Here, the evidence 
was sufficient to support a finding that 
plaintiff could reasonably have been 
expected to understand the underlying 
obligations and formalities… .  Hattem v 
Smith, 516183, 3rd Dept 11-21-13 
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LEGAL MALPRACTICE/STATUTE OF 
LIMITATIONS 

  
Cause of Action for Legal Malpractice 

Accrues When Malpractice Is Committed, Not 
When Client Learns of It 

  
A cause of action for legal malpractice accrues 
when the malpractice is committed, not when 
the client learns of it.  In this case the alleged 
malpractice was advice that selling property 
would not have adverse tax consequences.  The 
IRS disagreed and the client and his attorney 
fought the determination. After the unsuccessful 
fight, the client sued the attorney for malpractice. 
The action was deemed time-barred (the 
continuous representation doctrine did not 
apply): 
  

“A legal malpractice claim accrues when 
all the facts necessary to the cause of 
action have occurred and an injured party 
can obtain relief in court’” … . Here, the 
defendants met their prima facie burden 
by establishing that the cause of action 
alleging legal malpractice accrued on 
March 5, 2003, the date they allegedly 
issued the opinion letter advising the 
plaintiff that the proposed sale would not 
result in the loss of his tax deferment 
status … . Although the plaintiff did not 
discover that his attorneys’ alleged advice 
was incorrect until years later, “ [w]hat is 
important is when the malpractice was 
committed, not when the client 
discovered it’” … . Therefore, since the 
defendants demonstrated that the plaintiff 
did not commence this action until 
December 29, 2011, more than three 
years after his claim for legal malpractice 
accrued, the defendants established, 
prima facie, that the claim was time-
barred.  Landow v sSnow Becker 
Krauss PC, 2013 NY Slip Op 07710, 
2nd Dept 11-20-13 

  
 

LIEN LAW 
  

Contractor Working for Tenant Could Not 
Impose Mechanic’s Lien on Property 

Owner/Owner Acquiesced In, But Did Not 
Affirmatively Consent to, Work 

  

The Second Department determined that the 
contractor, Matell, who was hired by the tenant 
to construct a supermarket, could not impose a 
mechanic’s lien upon the property owner 
(Fleetwood Park) based on the tenant’s failure to 
pay.  In affirming the dismissal of two affirmative 
defenses, the court explained that the lien was 
timely filed and privity was not required for a 
valid mechanic’s lien. On the “affirmative 
consent of the property owner requirement,” the 
court wrote: 
  

"A contractor who performs work for, or 
provides equipment to, a tenant may 
nonetheless impose a mechanic's lien 
against the premises where the owner of 
the premises affirmatively gave consent 
for the work or equipment directly to the 
contractor, but not where the owner has 
merely approved or acquiesced in the 
undertaking of such work or the provision 
of such equipment" … . "To sustain the 
lien, the owner must either be an 
affirmative factor in procuring the 
improvement to be made, or having 
possession and control of the premises 
assent to the improvement in the 
expectation that he [or she] will reap the 
benefit of it'" … . 

  
Here, while Matell presented evidence 
showing that Fleetwood Park had 
knowledge of, and acquiesced in, the 
work performed to convert the leased 
property into a supermarket for the 
tenant's use, Matell failed to present any 
evidence showing that Fleetwood Park 
conveyed any affirmative consent directly 
to Matell for the work … . Therefore, 
Matell failed to make a prima facie 
showing that Fleetwood Park affirmatively 
consented to the subject work.  Matell 
Contr Co v Fleetwood Park Dev LLC, 
2013 NY Slip Op 07456, 2nd Dept 11-
13-13 

 
Garagekeeper’s Lien Ineffective Against 
Owner of Leased Vehicle/Lessee Did Not 
Have Apparent Authority to Consent to 
Vehicle Repair and Storage on Owner’s 

Behalf 
  

A leased vehicle was damaged by hail and the 
lessee brought the car to respondent’s garage 
for repairs.  When no one picked up the car or 
paid for the repairs, the garage served a 
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garagekeeper’s lien on the owner (lessor) of the 
vehicle.  The Third Department determined the 
lien was not effective against the owner, who 
never consented to the repairs or storage of the 
vehicle, and the lessee did not have apparent 
authority to consent on the owner’s behalf: 
  

Supreme Court properly held that 
respondent failed to establish the validity 
of its garagekeeper's lien.  A garage 
owner is entitled to such a lien if he or 
she establishes that the garage is duly 
registered as a repair shop as required by 
statute, is the bailee of a motor vehicle, 
performed garage services or storage 
with the vehicle owner's consent, and the 
parties had agreed upon a price or – 
absent such agreement – the charges 
were reasonable … .  The dispositive 
issue here is whether respondent 
provided repair services and storage with 
the owner's consent.  It is undisputed that 
respondent never had any 
communication with petitioner, the title 
owner, until well after the repairs were 
performed.  … 
  
While a lessee may be considered an 
owner for purposes of Lien Law § 184 if 
he or she has apparent authority …, 
"[a]pparent authority will only be found 
where words or conduct of the principal – 
not the agent – are communicated to a 
third party, which give rise to a 
reasonable belief and appearance that 
the agent possesses authority to enter 
into the specific transaction at issue" … 
.  Respondent does not indicate that it 
undertook any steps to determine the 
scope of the [lessee’s]  authority… 
.  Petitioner's actions in allowing [lessee] 
to register the vehicle in New Jersey and 
… to obtain insurance on the vehicle do 
not constitute permission to enter into a 
transaction that would allow a lien to 
attach to the vehicle.  Respondent does 
not point to any other words or actions of 
petitioner…that could create a reasonable 
belief that [the lessee] had authority to 
enter into a transaction as an owner, so 
as to permit the creation of a 
garagekeeper's lien.  Matter of Daimler 
Trust…v SG Autobody LLC, 516792, 
3rd Dept 12-12-13 
  

  

Itemization of Mechanic’s Lien Not 
Necessary/Contract Adequately Apprised 

Owner of Lienor’s Claim 
  

The Third Department determined that plaintiff 
was not required to provide an itemized list of 
labor and materials to substantiate its claim 
under the Lien Law (mechanic’s lien).  The lienor 
need only supply an itemized list when 
itemization is necessary to apprise the owner of 
the details of the lienor’s claim.  Here there was 
a construction contract which plaintiff alleged 
was performed in full. Itemization would 
therefore be “superfluous:” 
  

Lien Law § 38 states that a lienor "shall, 
on demand in writing, deliver to the owner 
or contractor making such demand a 
statement in writing which shall set forth 
the items of labor and/or material and the 
value thereof which make up the amount 
for which he [or she] claims a lien, and 
which shall also set forth the terms of the 
contract under which such items were 
furnished."  While that language "appears 
to confer an unrestricted right to an 
itemization of labor and materials, such is 
not the case" … .  Itemization is instead 
required only when it is necessary "to 
apprise the owner of the details of the 
lienor's claim" … . 
  
Turning to the case at hand, plaintiff 
asserts that it performed the 2011 
construction contract in full, and its claim 
with regard to that contract "is based on 
an express contract for a specific sum" … 
.  Defendants do not dispute that they 
were fully aware of the terms of that 
contract and, indeed, they attached a 
copy of the written contract to their 
answer. Associated Building Services 
Inc v Pentecostal Faith Church, 
516897, 3rd Dept 12-12-13 

 
  

LIEN LAW/APPEALS 
  

Statutory Requirements for Recovery and 
Limits Imposed by Subrogation 

Explained/”Law of the Case” Doctrine in 
Appellate Context Explained 

  
In a full-fledged opinion by Justice Chambers, 
the Second Department determined plaintiff 
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could not rely on the doctrine of the law of the 
case (a decision in a prior appeal) to prove the 
amount owed on its mechanic’s liens. The court 
used the opportunity to explain the “law of the 
case” doctrine (re: prior appellate decisions) and 
“review the statutory requirements for recovery 
under the Lien Law, and the limits on recovery 
imposed by the principle of subrogation:” 
  

In addition to a lienor's right to recover 
being limited by the contract price or 
reasonable value of the materials 
provided, it is further limited by the 
principle of subrogation (see 8-92 
Warren's Weed New York Real Property 
§ 92.11[1], [4]; 34 New York Practice: 
Mechanics Liens in New York § 2:3. Lien 
Law § 4(1) provides, "If labor is performed 
for, or materials furnished to, a contractor 
or subcontractor for an improvement, the 
lien shall not be for a sum greater than 
the sum earned and unpaid on the 
contract at the time of filing the notice of 
lien, and any sum subsequently earned 
thereon. In no case shall the owner be 
liable to pay by reason of all liens created 
pursuant to this article a sum greater than 
the value or agreed price of the labor and 
materials remaining unpaid, at the time of 
filing notices of such liens, except as 
hereinafter provided." In other words, no 
individual mechanic's lien can exceed the 
amount owed by the owner to the general 
contractor at the time of filing the lien … . 
Money still due and owing from the owner 
to the contractor at the time of the filing of 
the lien, plus any sums subsequently 
earned thereon, is known as the "lien 
fund"… .  The subcontractor's right to 
recover is derivative or subrogated to the 
right of the general contractor to recover. 
Thus, if the general contractor is not 
owed any amount under its contract with 
the owner, then the subcontractor may 
not recover… .  Peri Formwork Sys Inc 
v Lumbermens Mut Cas Co, 2013 NY 
Slip Op 07461, 2nd Dept 11-13-13 
 

LIEN LAW/UNIFORM COMMERCIAL 
CODE 

  
Bank Was Not a Statutory Lien Law 

Trustee/Question of Fact Whether Bank Was 
Aware Funds Were Diverted Lien Law Trust 

Funds 

  
Plaintiff, a subcontractor in an environmental 
remediation project run by defendant AAA 
Environmental, sued on behalf of similarly 
situated subcontractors alleging that the 
arrangement AAA had with First Niagara Bank 
violated Lien Law article 3-A.  By that 
arrangement, each night funds from AAA’s 
operational account would be transferred to 
AAA’s line of credit account to reduce the 
balance. If the amount to be charged to AAA’s 
operational account exceeded the funds 
available, funds would be automatically 
transferred from the line of credit account to the 
operational account. Supreme Court determined 
the arrangement violated the Lien Law finding 
that Niagara Bank had notice the funds were 
diverted Lien Law trust funds and the bank was 
not a holder in due course. The Fourth 
Department disagreed and held Niagara Bank is 
not a Lien Law statutory trustee and there was a 
question of fact whether Niagara Bank had 
notice it was receiving diverted Lien Law trust 
funds: 
  

First Niagara is not a Lien Law statutory 
trustee under the facts of this case and 
thus cannot be held liable for a violation 
of the Lien Law on that basis. “A lender is 
not a statutory trustee because ‘[n]o one 
other than an owner, contractor, or 
subcontractor is designated as a 
prospective trustee in article 3-A [of the 
Lien Law]’ ” … .  Although the Court of 
Appeals has held that a lender may 
become a statutory trustee when a 
contractor assigns its right of payment 
from the owner to the lender as security 
for a loan and the owner makes 
payments directly to the lender until the 
contractor’s debt is repaid …, First 
Niagara received no such assignment 
here. 

  
…[T]he court erred in determining as a 
matter of law that it had actual notice that 
it was receiving diverted Lien Law trust 
funds, and thus could be held liable under 
Lien Law § 72 (1).  … 

  
…[T]he court erred in applying a 
constructive notice standard in 
determining that First Niagara was not a 
holder in due course, and thus could be 
liable under Lien Law § 72 (1).  As the 
Court of Appeals noted in I-T-E Imperial 
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Corp.—Empire Div. v Bankers Trust Co. 
(51 NY2d 811), “[w]ith the adoption . . . of 
the Uniform Commercial Code, the 
concept of notice under [UCC] article 3 
(and by analogy under article 4 as well . . 
. ) has, as we have held in Chemical 
Bank of Rochester v Haskell (51 NY2d 
85), been changed from an objective to a 
subjective standard, and that change 
must be deemed to have amended the 
Lien Law as well” (id. at 813-814…). 

  
Furthermore, “[t]he purpose of UCC 3-
304 (7)—unique to New York and 
Virginia—[is] to require that questions of 
notice . . . be determined by a subjective 
test of actual knowledge rather than an 
objective test which might involve 
constructive knowledge” … . Price 
Trucking Corp… v AAA Environmental 
Inc…m 1088, 4th Dept 11-8-13 
 

MEDICAID 
  

Purchase of Life Estate Considered Transfer 
of Property Requiring Delay of Medicaid 

Eligibility 
  

The Fourth Department upheld the 
determination that petitioner’s transfer of 
property within the 60-month look-back period 
for Medicaid mandated an approximately 
fourteen-month delay in Medicaid eligibility 
(petitioner was in a nursing home, seeking 
payment of the expenses by Medicaid).  The 
Fourth Department explained the relevant 
criteria with respect to petitioner’s purchase of a 
life estate in property previously purchased by 
her daughter and grandson: 
  

“ ‘In determining the medical assistance 
eligibility of an institutionalized individual, 
any transfer of an asset by the individual . 
. . for less than fair market value made 
within or after the look-back period shall 
render the individual ineligible for nursing 
facility services’ for a certain penalty 
period (Social Services Law § 366 [5] [d] 
[3]).  The look-back period is the 
‘[60]month period[ ] immediately 
preceding the date that an [applicant] is 
both institutionalized and has applied for 
medical assistance’ (§ 366 [5] [d] [1] 
[vi]).  Where an applicant has transferred 
assets for less than fair market value, the 

burden of proof is on the applicant to 
‘rebut the presumption that the transfer of 
funds was motivated, in part if not in 
whole, by . . . anticipation of future need 
to qualify for medical assistance’ ” … 
.  With respect to the specific issue of the 
purchase of a life estate for less than fair 
market value, Social Services Law § 366 
(5) (e) (3) (ii) provides that “the purchase 
of a life estate interest in another person’s 
home shall be treated as the disposal of 
an asset for less than fair market value 
unless the purchaser resided in such 
home for a period of at least one year 
after the date of purchase.” Matter of 
Albino v Shah…, 1152, 4th Dept 11-8-
13 
 

MEDICAID/ADMINISTRATIVE LAW 
  

Department of Health’s Reduction of 
Medicaid Reimbursement to Nursing Homes 

Upheld 
  

The Third Department, in a highly technical 
decision applying the legislature’s mathematical 
analyses and formulas for the determination of 
Medicaid reimbursement rates for two nursing 
homes, determined Supreme Court had erred in 
annulling the Department of Health’s reduction 
in reimbursement: 
  

…[W]e agree that the Department was 
authorized by these laws to reduce both 
the initial and the final trend factor by one 
percentage point.  * * * Where, as here, 
"the statutory language is special or 
technical and does not consist of 
common words of clear import, courts will 
generally defer to the agency's 
interpretative expertise unless that 
interpretation is unreasonable, irrational 
or contrary to the clear wording of the 
statute" … .  Additionally, as the law at 
issue is susceptible to different 
interpretations, the Department's past 
practice is given great weight in 
determining the law's meaning … .  Here, 
the record confirms that the Department 
has previously amended both the initial 
and the final CPI pursuant to legislative 
directives containing the phrase "trend 
factor projection" … .  We are therefore 
persuaded that the Department's 
interpretation of this law is in accord with 
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its historical practice … .  Moreover, we 
note that such an interpretation 
effectuates the Legislature's intent to 
achieve cost savings in the Medicaid 
program… . Matter of Avenue Nursing 
Home and Rehabilitation Centre…, 
516272, 3rd Dept 12-19-13 

 
 

MEDICAID/CONSTITUTIONAL LAW 
  

Reimbursement Cuts for Profit-Making 
Nursing Homes Did Not Violate Takings or 

Equal Protection Clauses 
  

The Third Department determined the plaintiffs--
-profit-making businesses operating nursing 
homes---did not raise questions of fact about 
whether reductions in Medicaid reimbursement 
rates instituted in 2011 violated the Takings 
Clause and the Equal Protection Clause: 
  

…"'[W]here a service provider voluntarily 
participates in a price-regulated program 
or activity, there is no legal compulsion to 
provide service and thus there can be no 
taking'"… . * * * 
  
Given [the] fundamental difference in the 
underlying economic purposes and 
incentives of proprietary and voluntary 
facilities, they are not similarly situated as 
they must be to sustain plaintiffs' equal 
protection claim … .Bay Park Center for 
Nursing and Rehabilitation LLC v 
Shah, 516654, 3rd Dept 11-27-13 

 
 

MENTAL HYGIENE 
LAW/GUARDIANSHIP 

  
Article 81 Guardianship Hearing Should Not 

Have Been Held in the Absence of the 
Alleged Incapacitated Person/Counsel 

Should Have Been Appointed for the Alleged 
Incapacitated Person 

  
The Second Department determined a hearing 
pursuant to Mental Hygiene Law article 81 to 
appoint a guardian for the person and property 
of an alleged incapacitated person should not 
have been held in the absence of the alleged 
incapacitated person.  The court further held 
counsel should have been appointed for the 
alleged incapacitated person: 

  
The Supreme Court erred in conducting a 
hearing in the appellant's absence. There 
was no evidence presented at the hearing 
that the appellant was unable to be 
present in court, that she was unable to 
participate in the hearing, or that no 
meaningful participation would result from 
her presence … . Furthermore, the court 
failed to set forth in the resulting order 
and judgment of appointment a sufficient 
factual basis for conducting the hearing 
without the appellant being present (see 
Mental Hygiene Law § 81.11[d]…). 

  
Moreover, since there was no evidence 
that the appellant made an informed 
decision to refuse the assistance of 
counsel, the Supreme Court should have 
appointed counsel to represent 
her… Matter of Gulizar NO (Rudy O), 
2013 NY Slip Op 07489, 2nd Dept 11-
13-13 

  

MORTGAGE FORECLOSURE 
  

Foreclosure On Both Junior and Senior 
Mortgages May Result in Unjust Enrichment 
If the Two Obligations Amount to More than 

the Fair Market Value 
  

The Third Department explained the “unjust 
enrichment” issues raised when a party holds 
two mortgages on the same property, forecloses 
on the junior mortgage, purchases the property 
at the foreclosure sale, and then sues on the 
senior mortgage: 
  

Where, as here, a holder of two 
mortgages forecloses on the junior 
mortgage and purchases the property, 
the question of whether the senior 
obligation is recoverable is a matter of 
equity dependent upon the facts and 
circumstances of the case (see 
Restatement [Third] of Property § 8.5, 
Comment c [2]…).  When the sale price 
and the outstanding amount owed on the 
senior obligation together equal the fair 
market value of the property, the land is 
considered to satisfy the debt.  In that 
case, equity will prevent the mortgagee 
from suing on the senior obligation and 
thus receiving a windfall (see 
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Restatement [Third] of Property § 8.5, 
Comment c [2]…). 
  
If, however, the fair market value of the 
property is less than the sum of the two 
obligations, "the mortgagor would be 
unjustly enriched if the mortgagee is 
prevented from recovering on the senior 
obligation" (Restatement [Third] of 
Property § 8.5, Comment c [2]).  In such a 
situation "the mortgagee may recover on 
the senior obligation only the amount by 
which the sum of the junior and senior 
obligations exceed the fair market value 
of the land" (Restatement [Third] of 
Property § 8.5, Comment c [2]). Here, 
neither party submitted proof as to the fair 
market value of the property, and 
Supreme Court thus had no basis to 
determine the amount recoverable on the 
senior note.  We remit for that 
purpose.  TD Bank NA… v Dunbar 
Tower LLC, 516770, 3rd Dept 12-12-13 
  

  
Proof of Value of Property For Purposes of 

Entering a Deficiency Judgment Not 
Sufficient 

  
The Second Department determined that the 
mortgage lender failed to submit adequate proof 
of the value of the property for purposes of 
entering a deficiency judgment: 
  

RPAPL 1371(2) permits a mortgage 
lender to enter a deficiency judgment for 
the amount owed "less the market value 
as determined by the court or the sale 
price of the property whichever shall be 
the higher." "The mortgagee has the 
initial burden to make a prima facie 
showing of the fair market value of the 
property as of the foreclosure sale date" 
… . An affidavit by a "licensed real estate 
appraiser setting forth his [or her] opinion 
as to the fair market value of the 
premises on the date of the foreclosure 
sale, and stating in conclusory fashion 
that his [or her] opinion was based upon 
his [or her] personal inspection of the 
subject premises, examination of the 
neighborhood, a review of sales and 
rentals of comparable properties, and 
general economic trends and expenses 
data," without describing the subject 
premises or appending evidence of 

comparable sales and market date, is not 
sufficient … . In the instant case, the 
plaintiff relied upon such a conclusory 
affidavit, two exterior photographs of the 
front and side of the subject premises, 
and information purportedly indicating the 
average sale price of properties in the 
relevant zip code area, without explaining 
how those average prices related to the 
appraiser's conclusion that the fair market 
value of the subject property on the date 
of the foreclosure sale was $550,000. 
The plaintiff's submission was, thus, 
insufficient to meet its burden of 
establishing that it was entitled to a 
deficiency judgment. Eastern Sav Bank 
FSB v Brown, 2013 NY Slip Op 082 

 
 

MORTGAGES/FRAUD 
  

Questions of Fact Existed About Whether 
Mortgage Lender Was Aware of Underlying 

“Foreclosure Rescue Scam” 
  

In a full-fledged opinion by Justice Acosta, the 
First Department determined questions of fact 
existed about whether a mortgage loan (to 
Henry) was issued (by “Accredited”) with 
knowledge of fraud underlying the 
transaction.  Accredited alleged it was an 
“encumbrancer for value.”  After noting 
Accredited failed to submit evidence of its 
alleged “encumbrancer for value” status in 
admissible form (no official or certified title 
search was submitted), the First Department 
addressed evidence of Accredited’s knowledge 
of the underlying fraud: 
  

Even assuming that defendants had 
established bona fide encumbrancer 
status, they would not be entitled to 
summary judgment because plaintiff has 
set forth evidence that defendants had 
notice of the underlying fraud.  * * * 

  
…Accredited approved a $500,000 loan 
to Henry---a “buyer” who had no intention 
of purchasing a home and appears to 
have been coerced into attending the 
closing---without any proof that he had an 
ability to repay it. Indeed, the record is 
devoid of evidence to suggest that 
Accredited examined Henry’s paystubs, 
tax returns, or credit history before 
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approving his loan application. These 
suspicious aspects of the transaction 
present issues of fact pertaining to 
Accredited’s knowledge of the foreclosure 
rescue scam. 
  
The faulty appraisal also raises an 
inference that Accredited had notice of 
the underlying fraud. Although Accredited 
reduced the loan amount after becoming 
aware of the overstated appraisal, the 
fact that the initial appraisal was 
overstated would lead a reasonably 
prudent lender to investigate further to 
determine whether the prospective 
borrower was involved in a transaction 
free of fraud.  * * * Miller-Francis v 
Smith-Jackson, 2013 NY Slip Op 
07821, 1st Dept 11-21-13 

 
  

MUNICIPAL LAW 
  

Police Officer’s Actions In a Private Dispute 
Could Not Be Invoked Against Municipality 

Under Doctrine of Respondeat Superior 
  

The Third Department determined that the 
doctrine of respondeat superior could not be 
invoked against a municipality for the actions of 
an off-duty police officer, even where the officer 
characterized his actions as an arrest.  Here the 
police officer injured the plaintiff in a private 
dispute that had nothing to do with the officer’s 
official duties: 
  

"The doctrine of respondeat superior 
renders an employer vicariously liable for 
the tortious acts of its employees only if 
those acts were committed in furtherance 
of the employer's business and within the 
scope of employment" … .  Thus, "where 
an employee's actions are taken for 
wholly personal reasons, which are not 
job related, his or her conduct cannot be 
said to fall within the scope of 
employment" … .  Notably, and as is 
relevant to the matter before us, "[a] 
municipality cannot be held vicariously 
liable for acts perpetrated by a member of 
its police force in the course of engaging 
in a personal dispute, without any 
genuine official purpose, whether or not 
the police officer characterizes such 
conduct as an arrest or incident to an 

arrest" … . Stevens v Kellar…, 516875, 
3rd Dept 12-19-13 

 
 

MUNICIPAL LAW/APPEALS 
  

Review of Action Brought Under General 
Municipal Law Section 4 (Re: Unlawful Use of 

Tax, Water and Sewer Funds) Must Be by 
Article 78, Not Appeal 

  
In an action brought pursuant to General 
Municipal Law section 4 for an order directing a 
summary investigation into the financial affairs of 
the respondents (village, fire department and 
water board), the Third Department determined 
the respondents could not appeal Supreme 
Court’s ordering of the investigation. The 
petitioners alleged the tax, water and sewer 
moneys collected may have been corruptly 
and/or unlawfully expended. The petitioners’ 
only avenue for court review is an Article 78 
prohibition proceeding: 
  
This appeal must be dismissed as there is no 
appeal as of right from Supreme Court's order in 
this statutory special proceeding directing a 
summary investigation (see CPLR 5701 [a]; see 
also CPLR art 4…).   Although certain 
respondents contend, seemingly persuasively, 
that Supreme Court is not authorized by General 
Municipal Law § 4 to direct an investigation 
against them as they are not a "village" or 
"town," this Court cannot grant their requested 
relief in the absence of an appealable order.  We 
note that respondents could have moved in 
Supreme Court to dismiss on this ground within 
the time allowed for an answer; having properly 
raised this defense as an objection in point of 
law in their answer, respondents are entitled to 
pursue summary dismissal of this special 
proceeding in that court, in the first instance (see 
CPLR 404 [a]; see also CPLR 7804 [f]; Vincent 
C. Alexander, Practice Commentaries, 
McKinney's Cons Laws of NY, Book 7B, CPLR 
7804:7 at 673-675).  At this juncture, those 
claims could only be addressed by this Court in 
a special proceeding pursuant to CPLR article 
78 in the nature of prohibition, instituted in this 
Court (see CPLR 506 [b] [1]; 7803 
[2]…).  Matter of Village of Victory…, 515205, 
3rd Dept 11-7-13 
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MUNICIPAL LAW/COLLECTIVE 
BARGAINING/EMPLOYMENT LAW 

  
NYC Fire Department Cannot Be Compelled 
to Bargain Over the “Zero Tolerance” Drug-

Test Policy for EMS Personnel 
  

In a full-fledged opinion by Justice Richter, the 
First Department determined the “zero 
tolerance” policy requiring the termination of 
emergency medical services personnel who fail 
or refuse a drug test was not subject to 
mandatory collective bargaining: 
  

This appeal raises the question of 
whether the New York City Fire 
Department's "zero tolerance" policy, 
requiring automatic termination of certain 
emergency medical services [EMS] 
employees who fail or refuse to provide a 
specimen for a drug test, should have 
been subject to mandatory collective 
bargaining. The New York City Board of 
Collective Bargaining found that this issue 
was not required to be bargained, and 
unions representing the employees 
brought this article 78 proceeding. We 
now uphold the Board's decision because 
the City Charter provides that the 
discipline of these EMS employees is the 
sole province of the New York City Fire 
Commissioner, and because the Fire 
Department's determination of an 
appropriate penalty for illegal drug use 
relates to its primary mission of providing 
public safety. * * * 
  
The Court of Appeals recently reiterated 
that a public employer cannot be 
compelled to bargain over "inherent[] and 
fundamental[] policy decisions relating to 
the primary mission of the public 
employer" … . FDNY's interest in 
ensuring that its EMS workers are drug-
free directly relates to the primary mission 
of treating and providing transport for sick 
and injured citizens and ensuring that 
EMS workers do so safely. This Court of 
Appeals precedent provides further 
support for our conclusion that FDNY 
cannot be compelled to bargain over this 
fundamental public safety policy 
decision. Matter of Roberts v NYC Off 
of Collective Bargaining, 2013 NY Slip 
Op 07870, 1st Dept 11-26-13 

 
MUNICIPAL LAW/EDUCATION LAW 

  
Criteria for Taxpayer Lawsuit Against School 

District for Misuse of Public Property Not 
Met/Failure to Serve Notice of Claim Fatal 

  
In reversing Supreme Court, the Second 
Department determined that the failure to serve 
a notice of claim upon the school district (in a 
tort action) required dismissal and the criteria for 
a taxpayer suit against the district under General 
Municipal Law 51 had not been met: 
  

Pursuant to Education Law § 3813, a 
plaintiff commencing a tort action against 
a school district must serve a notice of 
claim upon the school district. "Service of 
a notice of claim is a condition precedent 
to bringing an action against a school 
district or a board of education'"… . * * * 

  
"A taxpayer suit under General Municipal 
Law § 51 lies only when the acts 
complained of are fraudulent, or a waste 
of public property in the sense that they 
represent a use of public property or 
funds for entirely illegal purposes'" … .. 
Further, to establish "common-law 
taxpayer standing," a plaintiff must 
demonstrate that he or she is "personally 
aggrieved by those actions in a manner 
different in kind and degree from the 
community generally" and that "the failure 
to accord [him or her] standing would be 
in effect to erect an impenetrable barrier 
to any judicial scrutiny of legislative 
action"… . Fauvell v Miglino, 2013 NY 
Slip Op 07150, 2nd Dept 11-6-13 

  
 

MUNICIPAL LAW/NEGLIGENCE 
  

“Special Relationship” Required Before 
Municipality Can Be Liable for Failure to 

Enforce Statute or Regulation 
  

The Second Department determined Supreme 
Court should have dismissed a complaint 
against the village alleging plaintiffs were 
exposed to “noise, smoke and odor” emanating 
from a Verizon facility and the exposure 
constituted a health hazard.  The complaint 
against the village alleged the negligent failure 
to enforce rules, regulations and building 
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codes.  The Second Department explained that 
absent a “special relationship” creating a duty of 
care for the benefit of particular people, liability 
may not be imposed on a municipality for failure 
to enforce a statute or regulation.  The criteria 
for a special relationship are: 
  

A special relationship can be formed in 
three ways: (1) when the municipality 
violates a statutory duty enacted for the 
benefit of a particular class of persons; 
(2) when the municipality voluntarily 
assumes a duty that generates justifiable 
reliance by the person who benefits from 
the duty; or (3) when the municipality 
assumes positive direction and control in 
the face of a known blatant and 
dangerous safety violation… . 
  
“To form a special relationship through 
breach of a statutory duty, the governing 
statute must authorize a private right of 
action”… . 
  
With respect to the creation of a special 
relationship by the municipality’s 
voluntary assumption of a duty and the 
plaintiffs’ justifiable reliance on the 
municipality’s undertaking, four criteria 
must be shown: “ (1) an assumption by 
the municipality, through promises or 
actions, of an affirmative duty to act on 
behalf of the party who was injured; (2) 
knowledge on the part of the 
municipality’s agents that inaction could 
lead to harm; (3) some form of direct 
contact between the municipality’s agents 
and the injured party; and (4) that party’s 
justifiable reliance on the municipality’s 
affirmative undertaking’”… . 
  
“[R]eliance must be examined in the 
specific context of the nature of the 
affirmative duty undertaken[,]” and “[i]t is 
the plaintiffs’ burden to show that the 
defendants’ conduct actually lulled them 
into a false sense of security, induced 
them to . . . forego other avenues of 
protection, and thereby placed 
themselves in a worse position than they 
would have been had the defendants 
never assumed the duty”… . Ferriera v 
Cellco Partnership…, 2013 NY Slip Op 
07706, 2nd Dept 11-20-13 
  

  

Complaint Did Not State a Cause of Action 
Against City for Negligent Failure to Provide 
Emergency Medical Services---No “Special 

Relationship” Alleged 
  

The Second Department determined a complaint 
against the City alleging a negligent failure to 
provide emergency services (resulting in the 
death of plaintiff’s decedent) should have been 
dismissed.  The court explained that the criteria 
for a “special relationship” with the city with 
respect to responding to a call for medical help 
had not been met: 
  

As a general rule, “a municipality may not 
be held liable to a person injured by the 
breach of a duty owed to the general 
public, such as a duty to provide police 
protection, fire protection or ambulance 
services” … . There is, however, a 
“narrow class of cases in which [the 
courts] have recognized an exception to 
this general rule and have upheld tort 
claims based upon a special relationship’ 
between the municipality and the 
claimant” … . Such special relationship 
imposes a specific duty upon the 
municipality to act on behalf of the 
claimant … . As articulated by the Court 
of Appeals in Cuffy v City of New York, 
“[t]he elements of this special relationship’ 
are: (1) an assumption by the 
municipality, through promises or actions, 
of an affirmative duty to act on behalf of 
the party who was injured; (2) knowledge 
on the part of the municipality’s agents 
that inaction could lead to harm; (3) some 
form of direct contact between the 
municipality’s agents and the injured 
party; and (4) that party’s justifiable 
reliance on the municipality’s affirmative 
undertaking”… . 
  
Here, the complaint fails to allege any 
facts tending to show that there was any 
“direct contact” between the decedent 
and the defendants or that there was any 
“justifiable reliance” on any promise made 
to the decedent by the defendants. 
Accordingly, the complaint does not state 
facts from which it could be found that 
there was a special relationship between 
the decedent and the defendants 
necessary to assert a negligence cause 
of action against the defendants … . In 
the absence of any allegation of such a 
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relationship, the complaint cannot state a 
viable cause of action against the City 
based on its alleged negligence in failing 
to send an ambulance to the decedent’s 
home.  Freeman v City of New York, 
2013 NY Slip Op 07707, 2nd Dept 11-
20-13 

  

MUNICIPAL LAW/TAX 
LAW/CONSTITUTIONAL LAW 

  
No Constitutional Issue Raised by Claim that 
County Is Paying Too High a “Mobility Tax” 

Because It Does Not Receive as Much 
Transit Service as Other Counties Paying the 

Same Amount 
  

The Third Department affirmed the dismissal of 
two causes of action brought by a county 
challenging a “mobility tax” imposed upon 
counties served by the Metropolitan 
Transportation Authority (MTA).  The county 
alleged the mobility tax was disproportionately 
high because it did not receive as much service 
as other counties paying the same amount: 
  

The gravamen of both claims is that the 
funding provided to the MTA by the 
County is disproportionately high when 
compared to the transit services received 
by it in return.  The MTA undoubtedly 
provides services to the County and its 
residents, however, and "[e]ven a 
'flagrant unevenness' in application" of 
the financing scheme used to fund the 
MTA is constitutionally permissible … . 
  
Without more, the fact that the County 
purportedly receives "fewer benefits from 
the [MTA] than those received by other[s] 
. . . is insufficient to warrant the relief 
requested" … .  Plaintiffs have not 
pointed to any constitutional or statutory 
provision that is violated by this alleged 
misallocation of resources and, as such, 
the sixth and seventh causes of action 
present nothing more than a 
nonjusticiable and impermissible attempt 
"to substitute judicial oversight for the 
discretionary management of public 
business by public officials" … .  Supreme 
Court thus acted properly in granting the 
MTA defendants' motion for summary 
judgment.  Vanderhoff… v Silver, 
516180, 3rd Dept 12-19-13 

 

REAL ESTATE/HOUSING/SECTION 8 
BENEFITS 

  
Improper Notice of Benefit Termination/Four-

Month S/L Never Triggered/Termination 
Annulled 

  
The Second Department determined the four-
month statute of limitations for Article 78 review 
was never triggered because the NYC Housing 
Authority’s (NYCHA’s) failed to provide proper 
notice of termination of Section 8 housing 
benefits.  Therefore the termination was properly 
annulled and the subsidy was properly 
reinstated: 
  

Pursuant to paragraph 22(f) of the 
Williams first partial consent judgment, 
the four-month statute of limitations of 
CPLR 217 begins to run on the date of 
receipt of the NYCHA's notice of default 
letter … . Paragraph 22(f) cannot be read 
in a vacuum. Relying on contract 
principles, as urged by the NYCHA, and 
reading the Williams first partial consent 
judgment as a whole, we conclude that 
the NYCHA has the burden of satisfying 
the condition precedent of serving all 
three notices upon the Section 8 
participant before its determination to 
terminate a participant's subsidy can be 
considered final and binding upon the 
participant … . * * * 
  
Here, the NYCHA failed to show that it 
mailed two of the three required notices. 
It did not present any proof that it mailed 
the initial warning letter and it submitted 
insufficient proof with respect to the 
mailing of the T-1 letter. As a result of this 
failure to abide by the notice provisions 
set forth in the Williams first partial 
consent judgment, the statute of 
limitations was not properly triggered and 
did not begin to run … . Matter of Dial v 
Rhea, 2013 NY Slip Op 07475, 2nd Dept 
11-13-13 
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REAL PROPERTY 
  

Strict Foreclosure and Reforeclosure Actions 
Not Available Against Easement Holder 

  
The Second Department determined that neither 
a strict foreclosure action (RPAPL 1352) nor a 
reforeclosure action (RPAPL 1503) can be 
brought to extinguish an easement where the 
easement holder was not named in the 
foreclosure action: 
  

A purchaser of foreclosed property may, 
under certain circumstances, commence 
a strict foreclosure action pursuant to 
RPAPL 1352 … . RPAPL 1352 
"authorizes the court to issue a judgment 
that fixes a time period within which any 
person having a right of redemption or 
right to foreclose a subordinate lien must 
act to redeem or begin a foreclosure 
action" (id.; see RPAPL 1352). If the 
person with a right of redemption or 
subordinate lien fails to redeem the 
property or commence a foreclosure 
action within the fixed time period, "all title 
or interest" this person has in or against 
"such property shall thereby be 
extinguished and terminated" (RPAPL 
1352…). 
  
A purchaser of a foreclosed property 
may, under certain circumstances, also 
commence a reforeclosure action 
pursuant to RPAPL 1503 … . "When real 
property has been sold pursuant to a 
judgment in an action to foreclose a 
mortgage," a purchaser of a foreclosed 
property may maintain a reforeclosure 
action "to determine the right of any 
person to set aside such judgment, sale 
or conveyance or to enforce an equity of 
redemption or to recover possession of 
the property, or the right of any junior 
mortgagee to foreclose a mortgage" 
(RPAPL 1503). * * * 
  
An easement holder, unlike a mortgagee 
… or a tenant …, does not fall within the 
class of persons against whom a strict 
foreclosure or reforeclosure action may 
be brought (see RPAPL 1352, 1503). An 
easement is not a lien or a mortgage… . 
Moreover, an easement holder that is not 
named in the foreclosure action does not 

have a right of redemption. An easement 
holder, unlike a tenant, does not have a 
possessory interest in the burdened land 
(…Property § 450; 1 Rasch, New York 
Law and Practice of Real Property § 18.8 
[2d ed]). Thus, such actions cannot be 
maintained against an easement 
holder. Bass v D Ragno Realty Corp, 
2013 NY Slip Op 07924, 2nd Dept 11-
27-13 

  
  

Purported Deed Was Actually an Usurious 
Mortgage—All Related Transfers and 

Encumbrances Void 
  

The Second Department determined a deed 
purporting to transfer property was actually an 
usurious mortgage and therefore void.  All 
further attempted transfers of the property were 
therefore a nullity.  The deed was provided in 
return for a $200,000 loan requiring repayment 
of $220,000 in 90 days. The transaction was 
therefore an illegal mortgage with a 40% annual 
interest rate: 
  

Real Property Law § 320 provides, in 
pertinent part, that a "deed conveying real 
property, which, by any other written 
instrument, appears to be intended only 
as a security in the nature of a mortgage, 
although an absolute conveyance in 
terms, must be considered a mortgage" 
(Real Property Law § 320…). In 
determining whether a deed was intended 
as security, " examination may be made 
not only of the deed and a written 
agreement executed at the same time, 
but also [of] oral testimony bearing on the 
intent of the parties and to a 
consideration [of] the surrounding 
circumstances and acts of the parties'" … 
. Thus, " a court of equity will treat a 
deed, absolute in form, as a mortgage, 
when it is executed as a security for a 
loan of money. That court looks beyond 
the terms of the instrument to the real 
transaction; and when that is shown to be 
one of security, and not of sale, it will give 
effect to the actual contract of the 
parties'"… .  * * * 
  
Real Property Law § 245 provides that a 
"greater estate or interest does not pass 
by any grant or conveyance, than the 
grantor possessed or could lawfully 
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convey, at the time of the delivery of the 
deed." Thus, "conveyances of land to 
which the grantors had no title convey no 
interest to the grantees" … . Likewise, "[i]f 
a document purportedly conveying a 
property interest is void, it conveys 
nothing, and a subsequent bona fide 
purchaser or bona fide encumbrancer for 
value receives nothing"… . Bouffard v 
Befese LLC, 2013 NY Slip Op 07925, 
2nd Dept 11-27-13 

  
  

REAL PROPERTY/EVIDENCE 
  

Broker Entitled to Commission Based Upon 
Defendant’s Refusal of a Purchase 

Offer/Copy of Purchase Offer Properly Put in 
Evidence 

  
The Third Department determined plaintiff real 
estate broker was entitled to a commission 
because he presented a willing buyer at the 
price agreed to in the listing agreement and one 
of the property owners, the defendant, refused 
the offer because he no longer wanted to sell. In 
the course of the decision, the court noted that a 
copy of the purchase offer was properly received 
in evidence (in the absence of the original): 
  

"In the absence of an agreement to the 
contrary, a real estate broker will be 
deemed to have earned his [or her] 
commission when he [or she] produces a 
buyer who is ready, willing and able to 
purchase at the terms set by the seller" … 
. The listing agreement identified the 
parties, the property, the asking price, 
and an agreement to pay an 8% 
commission in exchange for plaintiff 
producing a buyer.  This was sufficient 
information to create a valid listing 
agreement … .  Defendant asserts that 
the listing agreement is invalid because 
not all of the property owners signed it … 
.  However, a contract to pay 
compensation to a real estate broker or 
salesperson need not be in writing to be 
effective (see General Obligations Law § 
5-701 [a] [10]).  … 
  
Supreme Court did not err in accepting 
into evidence a copy of a second version 
of the offer to purchase.  Although the 
best evidence rule "requires the 

production of an original writing where its 
contents are in dispute and sought to be 
proven" …, secondary evidence of the 
contents of an unproduced original 
document may be admitted where the 
court finds a sufficient explanation for the 
absence of the original, that the 
proponent "has not procured its loss or 
destruction in bad faith," and that the 
secondary evidence accurately reflects 
the original … .  Posson … v 
Przestrzelski, 516677, 3rd Dept 11-27-
13 

 

RETIREMENT (FIREFIGHTERS) 
  

Collective Bargaining Agreement 
Subsequently Made Retroactive to Cover 

Period When it Had Expired Did Not Include 
Firefighters Hired During the Period the 

Agreement Had Expired 
  

The Third Department affirmed Supreme Court’s 
determination that newly hired firefighters [hired 
January 9, 2010] were not eligible, pursuant to a 
collective bargaining agreement (CBA), for 
participation in a retirement plan to which they 
need not contribute a portion of their salary.  The 
collective bargaining agreement which would 
have allowed participation in the noncontributory 
program had expired at the time the firefighters 
were hired and was made effective retroactively 
when it was subsequently signed: 
  

Petitioners' reliance on the continued 
effect of the terms of the 2008-2009 CBA 
is unavailing in light of the recent 
decisions of the Court of Appeals 
expressly rejecting the application of the 
Triborough Amendment to the tier 5 
retirement legislation … .  Accordingly, 
the expired 2008-2009 CBA cannot be 
considered to have been "in effect" on 
January 9, 2010 for the purpose of 
permitting the new hires to qualify for the 
statutory exception (see L 2009, ch 504, 
Part A, § 8).  

  
Nor are we persuaded that the 2009-2013 
CBA can be considered to be 
retroactively "in effect" on January 9, 
2010, as it was not executed until seven 
months later in August 2010.  At that 
time, newly hired firefighters were 
required by law to contribute to the 
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retirement system (see Retirement and 
Social Security Law §§ 1201, 1204) and, 
as a result, the Union and NFTA [Niagara 
Frontier Transportation Authority] were 
prohibited from agreeing to a 
noncontributory retirement plan (see Civil 
Service Law § 201 [4]; Retirement and 
Social Security Law § 470).  Moreover, 
while the Union and NFTA were able to 
retroactively bind each other to the terms 
of the 2009-2013 CBA, they were unable 
to bind third parties such as the 
Comptroller … .Matter of Buffalo 
Niagara Airport Firefighters 
Association v DiNapoli, 515811, 3rd 
Dept 11-7-13 
  

TAX LAW/REAL PROPERTY 
  

“Assessor’s Formula” for Determining 
Property Tax Assessment for Golf Course 

Approved 
  

In a full-fledged opinion by Justice Dickerson, 
the Second Department affirmed Supreme 
Court’s approach to the determination of real 
property tax assessments for a private, not-for-
profit golf course.  The country club challenged 
the tax assessment imposed by the respondents 
(the board of assessors, et al). After a trial, 
Supreme Court adopted the assessment method 
used by the country club’s expert, called the 
“assessor’s formula,” rather than the 
respondents’ “triple net lease” method (which 
had previously been approved by the Second 
Department).  The opinion has an extensive 
description and discussion of the valuation 
techniques used by both experts and ultimately 
determined there is no reason to rigidly mandate 
that a particular valuation technique be used in 
all cases: 
  

Contrary to the appellants' contentions, 
we conclude that there is no basis to 
categorically preclude the application of 
this approach [the “assessor’s method] to 
the valuation of golf courses. Further, 
under the circumstances of this case, we 
conclude that the methodology employed 
by the Country Club yielded a fair market 
value, and we discern no reason to 
disturb the Supreme Court's 
determination on appeal.  Matter of 
Hempstead Country Club v Board of 

Assessors, 2013 NY Slip Op 07178, 
2nd Dept 11-6-13 

  
Property Owned by Religious Group Entitled 

to Real Property Tax Exemption 
  

The Third Department reversed Supreme Court 
and determined a religious group (Cybeline 
Revival) had demonstrated its property was 
used primarily for religious and charitable 
purposes, and, therefore, the group was entitled 
to a real property tax exemption: 
  

…[P]etitioner met its burden to 
demonstrate that it uses the property 
primarily for its religious and charitable 
purposes … .  In accord with Supreme 
Court’s determination, respondents 
contend that the property was used 
primarily to provide cooperative housing 
because, in essence, the few adherents 
of the Cybeline Revival have in effect just 
continued the property’s former 
residential use… .  However, these 
arguments contend that there is some 
threshold amount of activity and public 
benefit that must be demonstrated, which 
confuses the standard that is simply 
whether the property was used primarily 
for religious and charitable purposes … 
.  The testimony established that the 
Cybeline Revival stresses communal 
living among its adherents, as well as 
providing hospitality and charity to those 
in need, and the members consider this 
property the home of their faith … .  They 
also conduct religious and charitable 
activities throughout the property on a 
regular basis.  Accordingly, petitioner has 
satisfied the legal requirements in order 
to receive a real property tax exemption 
for 2009, 2010 and 2011 … . Matter of 
Maetreum of Cybele, Magna Mater Inc 
v McCoy…, 515598, 3rd Dept 11-21-13 

  
Tax Exempt Status of Non-Profit Public 

Parking Lots Should Not Have Been Revoked 
  

The Second Department ruled the tax exempt 
status of non-profit public parking lots should not 
have been revoked: 
  

"The crucial issue in determining whether 
property is tax exempt pursuant to [RPTL 
420-a] is whether the primary or principal 
use of the property is a tax-exempt 
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purpose of its owner" … . The general 
rule is that the taxpayer bears the burden 
of proving that a property is tax exempt … 
. However, where, as here, a municipality 
seeks " to withdraw a previously granted 
tax exemption, the municipality bears the 
burden of proving that the real property is 
subject to taxation'" … . * * * 
  
Here, the respondents failed to meet their 
burden of proof for revocation of the tax 
exemption on the grounds that the 
petitioners' activity did not conform to a 
charitable purpose within the meaning of 
RPTL 420-a. Absent a precise statutory 
definition of "charitable purpose," courts 
have interpreted this category to include 
relief of poverty, advancement of 
governmental and municipal purposes, 
and other objectives that are beneficial to 
the community… . Matter of Greater 
Jamaica Dev Corp v NYC Tax Comm, 
2013 NY Slip Op 07972, 2nd Dept 11-
27-13 

  
  
Tax Lien Foreclosure Upheld Despite Alleged 

Lack of Notice 
  

The Third Department determined a motion to 
vacate a tax lien foreclosure was properly 
denied in the face of claimed lack of notice, 
finding the motion untimely and finding the 
statutory notice requirements had been met and 
the owner had been afforded due process: 
  

Respondent's motion to vacate was 
untimely as it was brought more than one 
month after entry of the judgment of 
foreclosure (see RPTL 1131…).  Notably, 
"the statute of limitations set forth in 
RPTL 1131 applies even where, as here, 
the property owner asserts that he or she 
was not notified of the foreclosure 
proceeding"… . … 
  
"[N]otice shall be deemed received unless 
both the certified mailing and the ordinary 
first class mailing are returned by the 
United States postal service within [45] 
days after being mailed," and the 
foreclosing agent is required to seek an 
alternative mailing address for the 
property owner only when both such 
notices are returned (RPTL 1125 [1] [b] [i] 
…).  Accordingly, inasmuch as the notice 

sent by first class mail to respondent at 
the 8th Avenue address was not returned, 
such notice was deemed received …, and 
"petitioner was not obligated to take 
additional steps to notify respondent of 
the foreclosure proceeding"… . 
  
…"[D]ue process does not require actual 
notice by the property owner, only 
reasonable efforts to provide notice under 
the circumstances" …, and petitioner 
discharged its obligations in this regard 
by fulfilling the requirements of RPTL 
1125 … .  Finally, we note 
that"[o]wnership carries responsibilities" 
…, which includes an obligation to 
apprise the tax enforcing officer of a 
change in address (see RPTL 1125 [1] 
[d]…).  There is nothing in the record to 
suggest that respondent fulfilled that 
obligation here.  Simply put, "respondent 
was responsible for protecting his 
ownership interests and chargeable with 
notice that failure to pay his taxes could 
result in foreclosure" … . Matter of 
Foreclosure of Tax Liens by County of 
Sullivan…, 516658, 3rd 

 
 

TOWN LAW/ENVIRONMENTAL LAW 
  

Imposition of a Recreation Fee on New 
Construction In Lieu of Land for a Park Was 

Proper Pursuant to Town Law 277 
  

The Fourth Department determined Supreme 
Court should not have annulled the town’s 
imposition of a recreation fee upon each 
apartment and townhouse in a subdivision plat, 
in lieu of land for a park, pursuant to Town Law 
277: 
  

Inasmuch as the Court of Appeals has 
rejected the notion that section 277 (4) is 
a “taxing” statute …, we must decide 
whether respondent’s determination that 
the Town needs “additional funds to 
develop parks and recreational facilities,” 
not additional land, is consistent with the 
legislative purpose of that statute.  The 
Court of Appeals has recognized that 
section 277 (4) “ ‘represents a legislative 
reaction to the threatened loss of open 
land available for park and recreational 
purposes resulting from the process of 
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development in suburban areas and the 
continuing demands of the growing 
populations in such areas for additional 
park and recreational facilities’ ” … .  In 
that vein, section 277 (4) (b) provides that 
a set-aside of land for a park or other 
recreational purposes may be required if 
the planning board has made a finding 
that a proper case for such land 
exists.  That section further provides that 
“[s]uch findings shall include an 
evaluation of the present and anticipated 
future needs for park and recreational 
facilities in the town based on projected 
population growth to which the particular 
subdivision plat will contribute” (id. 
[emphasis added]).  Section 277 (4) (c) 
provides that, in the event the planning 
board determines that a park may not be 
suitably located on the subdivision plat, 
“[a]ny monies required by the planning 
board in lieu of land for park, playground 
or other recreational purposes, pursuant 
to the provisions of this section, shall be 
deposited into a trust fund to be used by 
the town exclusively for park, playground 
or other recreational purposes, including 
the acquisition of property” (emphasis 
added). 
  
Here, the court concluded that the 
assessment of recreation fees was 
unjustified because respondent found that 
the Town did not need more recreational 
land.  As noted, however, Town Law § 
277 (4) provides that concern over 
population demand for additional 
recreational facilities and the unsuitability 
of the plat at issue may justify the 
assessment of recreation 
fees.  Furthermore, contrary to 
petitioners’ contention, the application of 
section 277 involves a town-based 
review, not a plat-based review.  We thus 
conclude that the court erred in 
determining that respondent acted 
irrationally in imposing the recreation fees 
at issue… . Matter of Legacy at 
Fairways LLC… v Planning Board of 
Town of Victor, 1063, 4th Dept 12-27-13 

 
 
 
 

 

TRUSTS AND ESTATES 
  

Invocation of Fifth Amendment Privilege 
Against Self-Incrimination by Both Attesting 

Witnesses Did Not Require Dismissal of 
Petition to Admit Will to Probate 

  
The Third Department determined that 
Surrogate’s Court properly denied the motion to 
dismiss the petition.  Dismissal was sought 
because both attesting witnesses invoked their 
Fifth Amendment right against self-incrimination: 
  

To establish that the will was duly 
executed, petitioner was required to 
produce the attesting witnesses for 
examination unless the law permitted the 
court to dispense with their testimony 
(see SCPA 1404 [1]).  The applicable 
statutes do not address the invocation of 
the privilege against self-incrimination by 
attesting witnesses, but this Court has 
found that such an invocation is akin to a 
failure to recall the events surrounding a 
will's execution and, thus, that a will may 
be admitted to probate pursuant to SCPA 
1405 (3) when one witness invokes the 
privilege, based on the testimony of the 
other witness or witnesses and sufficient 
other proof … . 
  
Respondents contend that, as both 
attesting witnesses invoked the privilege 
here, the requirement in SCPA 1405 (3) 
for the testimony of "at least [one] other 
attesting witness" was not 
satisfied.   However, the Court of Appeals 
has held that SCPA 1405 (3) was not 
intended to "revolutionize[] prior practice" 
by requiring at least one attesting witness 
to testify in favor of a will … .  Instead, in 
holding that a will may be admitted to 
probate under SCPA 1405 (3) when no 
attesting witness recalls its execution, the 
Court found that – consistent with prior 
law – the statute requires attesting 
witnesses to be "examined, and all 
relevant testimony elicited" … but does 
not impose requirements upon the 
substance of their testimony.  * * * The 
issue thus distills to whether there was 
sufficient other evidence to establish a 
prima facie case of due execution, and 
we find that there was. Matter of Estate 
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of Buchting…, 516257, 3rd Dept 11-21-
13 

  
Surrogate’s Court Has Jurisdiction to 

Determine the Legal Fees Owed to Out-Of-
State Counsel for Services to the Estate 

  
In a full-fledged opinion by Justice Austin, the 
Second Department determined Surrogate’s 
Court erred when it held that Surrogate’s Court 
did not have jurisdiction to determine the legal 
fees due out-of-state counsel and Surrogate’s 
Court further erred when it ordered that the fees 
already paid to out-of-state counsel be 
returned.  The out-of-state firm (Choate Hall) 
represented the executor who, at the time the 
firm was hired, lived in Massachusetts (where 
the firm is located).  The opinion includes a 
detailed discussion of the jurisdiction of 
Surrogate’s Court, as well as the relevant 
statutory and case law (not summarized here): 
  

…[W]e find that the Surrogate's Court 
erred in concluding that it lacked subject 
matter jurisdiction to fix and determine the 
compensation owed to Choate Hall for 
services rendered to the estate. Further, 
the court should have made a 
determination as to the fair value of 
Choate Hall's services, rather than direct 
that the entire fee be returned. 
Thereafter, the court should have directed 
only a refund of such fees paid to Choate 
Hall that it considered to have been paid 
in excess of what it determined to be the 
fair value of Choate Hall's services to the 
estate pursuant to SCPA 2110.  Matter of 
Askin, 2013 NY Slip Op 07963, 2nd 
Dept 11-27-13 
  

  
Family Members Failed to Raise a Question 

of Fact About Whether Care-Provider 
Exercised Undue Influence Over Decedent 

  
The Third Department determined Surrogate’s 
Court properly granted summary judgment 
dismissing the objections and admitting the will 
to probate.  The respondents failed to raise a 
question of fact about whether the decedent’s 
care-provider had exercised undue influence 
over the decedent.  The care-provider, by the 
terms of the will, was allowed to live in 
decedent’s home rent-free for a designated 
period after decedent’s death.  The rest of 
decedent’s estate went to organizations 

decedent was affiliated with, nothing was 
allotted to respondent family members: 
  

To establish undue influence, 
respondents were required to 
demonstrate that decedent "was actually 
constrained to act against [her] own free 
will and desire by identifying the motive, 
opportunity and acts allegedly constituting 
the influence, as well as when and where 
such acts occurred" … .  The influence 
asserted must rise to the level of "a moral 
coercion" …, and "[m]ere speculation and 
conclusory allegations, without specificity 
as to precisely where and when the 
influence was actually exerted, are 
insufficient to raise an issue of fact" … . 
  
Here, even assuming that respondents' 
proof was sufficient to establish that [the 
care-provider] had motive and opportunity 
to influence decedent's testamentary 
dispositions, respondents failed to 
demonstrate that House actually 
exercised undue influence with respect to 
the distribution of decedent's assets.  By 
all accounts, decedent was a very 
intelligent, private and strongwilled 
woman who "ran her life the way she 
wanted to run it." Matter of Stafford…, 
516429, 3rd Dept 11-27-13 

  
Cy Pres Doctrine Properly Applied to 

Distribute Gifts to the Hospital Which Had 
Taken Over the Duties of the Named Hospital 

  
The Third Department determined Surrogate’s 
Court had properly exercised its cy pres power 
by distributing decedents’ charitable gifts to a 
hospital (Ellis Hospital) which had taken over the 
duties of the named hospital (St. Clare’s 
Hospital): 
  

The relevant gifts were all undisputedly 
charitable in nature and, for cy pres relief, 
it was further necessary that the 
instruments establishing the gifts 
revealed a general charitable intent and 
that circumstances had changed 
rendering impracticable or impossible 
strict compliance with the terms of the gift 
instruments … .  * * * Here, the gift 
instruments, in which the donors also 
made various other charitable 
dispositions, revealed a general 
charitable intent.  With regard to the gifts 
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in question, the intent was to benefit a 
hospital.  At the time the pertinent gift 
instruments were executed, St. Clare's 
Hospital operated as a hospital and gifts 
to the Foundation went exclusively to St. 
Clare's Hospital.  The stipulated facts 
reveal that the Foundation has stopped 
providing any charitable grants.  Its 
previous sole beneficiary, St. Clare's 
Hospital, ceased operating as a hospital, 
modified its corporate name and changed 
its corporate function to promoting health 
and well-being.  Ellis Hospital assumed 
all responsibility for the hospital and 
related healthcare services previously 
provided by St. Clare's Hospital. Matter 
of Lally …, 516107, 3rd Dept 12-12-13 

 
  

No Rigid Formula for a Constructive Trust 
  

The Second Department determined that a 
petition seeking to impose a constructive trust 
on an IRA properly survived a motion for 
summary judgment. The petitioners are the 
children of James (now deceased) and the 
former beneficiaries of James’ Oppenheiner 
Funds IRA.  The respondent, Holbrook, is the 
executor of the estate of James’ second wife 
(the decedent) and the current beneficiary of the 
Oppenheimer IRA.  The petitioners alleged that, 
in return for James’ naming the decedent the 
beneficiary of the Oppenheimer IRA, the 
decedent promised to sign a consent form 
making petitioners the beneficiaries of another 
IRA.  The petitioners alleged that, when 
presented with the consent form, the decedent 
refused to sign it: 
  

…[T]he petition seeking to impose a 
constructive trust adequately states a 
cause of action to impose a constructive 
trust on the proceeds of the Oppenheimer 
Funds IRA. "The usual elements of a 
constructive trust are (1) a confidential or 
fiduciary relation[ship], (2) a promise, (3) 
a transfer in reliance thereon and (4) 
unjust enrichment'" … . However, these 
factors "are not an unyielding formula 
which limits a court's freedom to fashion 
this equitable remedy' and the 
requirements are not to be rigidly applied" 
… . Thus, a constructive trust "will be 
erected whenever necessary to satisfy 
the demands of justice" … . 

  
Here, the marital relationship between 
James and the decedent provides the 
necessary confidential relationship …. . 
The petitioners have sufficiently alleged a 
promise by the decedent, a change in 
beneficiary of the Oppenheimer Funds 
IRA to the decedent in reliance upon that 
promise, and the decedent's, and then 
Holbrook's, unjust enrichment therefrom. 
Contrary to Holbrook's contention, the 
petitioners possessed a sufficient interest 
as the previously designated beneficiaries 
of the Oppenheimer Funds IRA to seek to 
impose a constructive trust on the 
proceeds … . Matter of Harold, 2013 
NYSlip Op 08629, 12-26-13 

  
  

Relatives of Persons Buried in Defendant 
Cemetery Could Not Sue As Beneficiaries of 

the Charitable Trust Set Up to Ensure 
Perpetual Care of the Cemetery Plots 

  
In a full-fledged opinion by Justice Saxe, the 
First Department determined that the relatives of 
persons buried in defendant cemetery did not 
have standing to sue as beneficiaries of a 
charitable trust which was supposed to ensure 
perpetual care of the cemetery plots.  [However, 
one of the plaintiffs, who himself was a donor to 
the charitable trust, did have standing to sue:] 
  

EPTL article 1, which governs charitable 
trusts, specifically includes trusts for the 
perpetual care of graves: "Dispositions of 
property in trust for the purpose of the 
perpetual care ... of cemeteries or private 
burial lots in cemeteries ... shall be 
deemed to be for charitable and 
benevolent purposes" (EPTL 8-1.5). The 
statute directs the State Attorney General 
to protect and enforce the interests and 
rights of the beneficiaries: "The attorney 
general shall represent the beneficiaries 
of such dispositions for religious, 
charitable, educational or benevolent 
purposes and it shall be his duty to 
enforce the rights of such beneficiaries by 
appropriate proceedings in the courts" 
(EPTL § 8-1.1[f] [emphasis added]). "The 
obvious purpose of this provision was to 
provide a mechanism for enforcement of 
trusts whose beneficiaries were 
unascertainable" … . * * * 
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… [A]llowing relatives to bring lawsuits as 
to each lot, plot or grave could create 
endless litigation, substantially depleting 
the trust assets. Enforcement of the 
subject charitable trusts is therefore best 
left to the Attorney General, so as not to 
expose the trust funds to money-draining 
multiple lawsuits, and to avoid setting a 
precedent of allowing a broad, vague 
beneficiary base to commence multiple 
actions against a charitable trust.Lucker 
v Bayside Cemetary, 2013 NY Slip Op 
08835, 1st Dept 12-31-13 

 
 

TRUSTS AND ESTATES/MENTAL 
HYGIENE LAW/SURROGATE’S 

COURT 
  

Surrogate’s Court Could Not Award 
Attorney’s Fees for Services Provided to 

Decedent’s Legatee (as Opposed to Services 
which Benefitted the Estate) 

  
The Second Department upheld Surrogate’s 
Court’s ruling that it did not have jurisdiction to 
award attorney’s fees for the attorney’s (Klein’s) 
handling of Mental Hygiene Law article 81 
proceeding to have decedent’s legatee 
(Theodore) declared an incapacitated person: 
  

"The Surrogate's Court, as a court of 
limited jurisdiction, may exercise only the 
powers conferred upon it by statute and 
those powers incidental, inherent or 
necessary to do justice in a particular 
case to which its jurisdiction extends" … . 
Although the Surrogate's Court Procedure 
Act authorizes the court to fix and 
determine attorney's fees for services 
rendered to a beneficiary of an estate 
(see SCPA 2110[1]), "[t]he only proper 
parties before the Surrogate on an 
accounting are creditors or those claiming 
to be creditors of the decedent" … . 
Contrary to Theodore's contention, "the 
Surrogate's Court has no jurisdiction over 
a claim by a creditor against a distributee 
or legatee of an estate" … . However,"the 
Surrogate has jurisdiction to determine, 
and is in the best position to determine, 
which legal services performed by [an 
attorney] benefitted the estate, and which 
benefitted only the individual interests of 
[a party]" … . Since the record supports 

the Surrogate's determination that the 
services performed by Klein benefitted 
Theodore personally rather than the 
decedent's estate, the court, in effect, 
upon reargument, properly adhered to its 
determination that it lacked jurisdiction to 
set Klein's fee… . Matter of Tarlow, 2013 
NY Slip Op 07491, 2nd Dept 11-13-13 
 

 

UNEMPLOYMENT INSURANCE 
  

No Employer-Employee Relationship—
Agency Places Waiters and Bartenders with 

Clients for Catered Functions 
  

The Third Department reversed the appeal 
board and determined waiters and bartenders 
placed with clients for catered functions by John 
Lack Associates, LLC, were not John Lack 
employees: 
  

Whether an employer-employee 
relationship exists is a factual 
determination for the Board, and its 
decision will be upheld if supported by 
substantial evidence … .  "[S]uch a 
relationship will be found to exist where 
the employer exercises control over the 
results produced or the means used to 
achieve those results, with the latter 
being more important"… . 
  
John Lack provides its clients with 
individuals fitting the client's requirements 
for each particular event.  The agency 
neither interviews nor screens the 
workers, other than to ensure that they 
have the necessary uniform and 
equipment.  However, the workers 
generally provide their own uniform and 
equipment. Although the client may 
provide a uniform on occasion, John Lack 
does not.  After being retained by a client, 
John Lack contacts individuals from its 
lists and explains the details and 
requirements of the available job.  The 
individual is free to refuse a job and may 
do so, for example, if the pay rate offered 
is unacceptable.  Notably, most of the 
waiters and bartenders accept work from 
other placement agencies.  If the worker 
accepts the job offered by John Lack, the 
agency directs him or her to report to a 
representative of the client at the 
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event.  However, it is the client that 
instructs, controls and supervises the 
worker at the event.  In this regard, the 
client explains the rules of conduct to the 
worker and, if a worker's performance is 
not satisfactory, the client will instruct the 
individual to leave or fire him or her from 
the job.  There is no indication in the 
record that John Lack provides workers 
with any training.  Matter of John Lack 
Associates, LLC …, 516638, 3rd Dept 
12-5-13 
  

 

VILLAGE-LOCAL 
LAW/PREEMPTION/UTILITIES 

(DRINKING 
WATER)/ENVIRONMENTAL LAW 

  
Local Law Prohibiting Use of Groundwater 

Outside Village Preempted by State Law 
  

The Second Department determined a village 
Local Law which prohibited the removal of 
groundwater for use outside the village was 
preempted by state law (Transportation 
Corporations law, Environmental Conservation 
Law (ECL)): 
  

As relevant to this case, the 
Transportation Corporations Law permits 
water-works corporations to extend their 
service area to neighboring municipalities 
by entering "into a contract with the 
authorities of any city, town or village not 
mentioned in its certificate of 
incorporation, but situated in the same 
county as the city, towns or villages 
mentioned therein or in an adjoining 
county" (Transportation Corporations Law 
§ 46). … Notably, the statutory procedure 
for obtaining a certificate of extension 
does not require the water-works 
corporation to obtain the consent or 
permission of the municipality where it 
was originally incorporated, an omission 
which we must conclude the Legislature 
intended (see McKinney's Cons Laws of 
NY, Book 1, Statutes § 240) and which 
comports with the long-recognized policy 
in favor of the extension of water 
resources to less-advantageously 
situated municipalities… . … Accordingly, 
we conclude that the Legislature 
manifested an intent to preempt local 

laws which have the effect of prohibiting a 
water-works corporation from transferring 
water from one municipality to another … 
.Further, to the extent that the Local Law 
was enacted, either in purpose or effect, 
as a measure to regulate withdrawals of 
groundwater, it is further preempted by 
article 15 of the ECL. The terms "waters," 
as used in ECL article 15, is expansive 
and includes all surface and underground 
water within the state's territorial limits 
(see ECL 15-0107[4]). ECL article 15 
states: "The sovereign power to regulate 
and control the water resources of this 
state ever since its establishment has 
been and now is vested exclusively in the 
state of New York, except to the extent of 
any delegation of power to the United 
States" … . The Legislature declared it to 
be the public policy of the state that: "The 
regulation and control of the water 
resources of the state of New York be 
exercised only pursuant to the laws of this 
state" (ECL 15-0105[1] … ), and the 
Department of Environmental 
Conservation (hereinafter the DEC) is 
given jurisdiction "in any matter affecting 
the construction of improvements to or 
developments of water resources for the 
public health, safety or welfare, including 
but not limited to the supply of potable 
waters for the various municipalities and 
inhabitants thereof" (ECL 15-
0109). Woodbury Hgts Estates Water 
Co Inc v Village of Woodbury, 2013 NY 
Slip Op 07468, 2nd Dept 11-13-13 
  

  

WORKERS’ COMPENSATION 
  

Home Attendant for Elderly Injured Walking 
from One Client’s Home to Another Was 

Covered by Workers’ Compensation 
  

The Third Department affirmed the 
determination that a home attendant for the 
elderly, who was injured walking from one 
client’s home to another client’s home, was 
entitled to workers’ compensation: 
  

While "injuries sustained during travel to 
and from the place of employment" are 
generally not compensable under the 
Workers' Compensation Law, an outside 
employee "who does not have a fixed 
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worksite[] may be compensated for 
injuries sustained in the course of" work-
related travel … .  The employer and 
carrier contend that claimant was not an 
outside employee, but "[t]he 
distinguishing feature of outside 
employees is that they do not work at a 
fixed location and are required to travel 
between work locations" … .  The 
employer here assigned claimant to care 
for two clients in different locations and, 
thus, substantial evidence supports the 
Board's determination that she "became 
an outside employee when [s]he left" one 
work site and proceeded to another… 
. Matter of Bedmark v Caring 
Professionals Inc…, 515870, 3rd Dept 

11-7-13  
  

Stroke Not Work-Related 
  

The Third Department affirmed the 
determination that claimant’s stroke was not 
work-related: 
  

Inasmuch as it is undisputed that 
claimant's stroke occurred while he was 
at work, he was entitled to the statutory 
presumption that his stroke arose out of 
and in the course of his employment (see 
Workers' Compensation Law § 21… ). 
The employer, however, may rebut that 
presumption with substantial evidence to 
the contrary … . Here, the employer's 
medical expert opined that claimant's 
stroke was not related to his employment, 
but was directly related to certain 
preexisting conditions, including cerebral 
vascular disease, hypertension, diabetes, 
hypercholesterolemia and a prior 
transient ischemic attack, which 
combined to put claimant "at extreme risk 
for a stroke."Claimant's medical expert, 
although unaware of certain of claimant's 
preexisting conditions that he testified 
may be predisposing factors for a stroke, 
concluded that claimant's stroke was 
caused by job related exertion and 
fatigue. * * *Inasmuch as the Board is 
vested with the authority to credit the 
opinion of one medical expert over 
another …, its determination that there 
was no causal relationship between 
claimant's stroke and his employment is 
supported by substantial evidence and 
will not be disturbed. Matter of Pengal v 

Chloe Foods Corporation…, 513003, 
3rd Dept 11-14-13 

  
Application for a Full Board Review Must Be 

Considered by a Panel of At Least Three 
Members of the Workers’ Compensation 

Board 
  

The Third Department noted that an application 
for a full Board review must be considered by a 
panel of at least three members of the Workers’ 
Compensation Board: 
  

Applications for Board review are to be 
considered by a panel of at least three 
members and may not be decided by the 
chair, or any other single member of the 
Board, alone (see Workers' 
Compensation Law §§ 23, 142 
[2]…).  The record before us provides no 
indication that the application for 
reconsideration and/or full Board review 
was considered by a three-member 
panel.  Rather, the decision appears to 
have been made solely by the chair "on 
behalf of the Board."  Accordingly, this 
matter must be remitted to the Board for 
proper consideration of the application by 
a panel of the Board consisting of not less 
than three members… . Matter of Scalo 
v CD Perry & Sons Inc…, 514342, 3rd 
Dept 12-12-13 
  

  
Slip and Fall in Employee Parking Area Was 

Compensable 
  

The Third Department determined that a slip and 
fall in an employee parking area can be 
compensable under Workers’ 
Compensation.  The Board’s finding that the 
injury was compensable in this case was 
affirmed: 
  

As a general rule, "accidents that occur in 
public areas away from the workplace 
and outside of work hours are not 
compensable" … .  However, "by making 
arrangements for employee parking, [an 
employer] may be found to have 
extended its premises to the area of the 
approved parking facility so that an 
accident that occurs therein may be found 
to have arisen within the precincts of the 
claimant's employment, rendering it 
compensable.  This is particularly true 
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where the claimant is injured on the way 
to work and in such physical proximity to 
his or her worksite as to establish a 
relationship between the accident and the 
employment"… . 
  
Here, claimant testified that following the 
approval of her application to park in the 
subject lot, she was given a hang tag to 
display in her vehicle's window and a 
parking fee was deducted from her 
biweekly paycheck … .  Although a 
portion of the parking lot occasionally was 
set aside for vendors participating in 
events at the nearby Times Union Center, 
the lot was not – to the best of claimant's 
knowledge – open to the public during the 
work week.  Finally, claimant described 
the route traveled from the surface lot to 
her building and testified that "[e]veryone" 
who parked in the vicinity of the lot 
"usually [took the] same route into [the 
employer's] building"… . Matter of 
Stratton v NYS Comptroller…, 514766, 
3rd Dept 12-12-13 

  
It May Be an Abuse of Discretion for the 
Board to Refuse to Review an Untimely 

Application Raising a Jurisdictional 
Issue/Board May Be Barred from Reopening 
a Closed Claim More than Seven Years After 

the Accident 
  

The Third Department determined the Workers’ 
Compensation Board should have considered 
the employer’s untimely application for review 
because the employer raised a jurisdictional 
issue. The court noted that the Board may 
barred from reopening closed claims after more 
than seven years have elapsed since the 
accident: 
  

"The general rule is that lack of 
jurisdiction to render a judgment or 
determination may be asserted at any 
time . . ." … .  Accordingly, "[w]hile the 
Board enjoys broad discretion to reject a 
late application for review," its refusal to 
consider an untimely challenge to its 
jurisdiction may constitute an abuse of 
discretion … . 
  
While the Board generally retains 
continuing jurisdiction over workers' 
compensation claims, it is barred from 
reopening a claim "that has been . . 

.  disposed of without an award after the 
parties in interest have been given due 
notice of hearing or hearings and 
opportunity to be heard and for which no 
determination was made on the merits, 
[where there has been] a lapse of seven 
years from the date of the accident" 
(Workers' Compensation Law § 123;…). 
Workers' Compensation Law § 123 
accordingly acts to "prevent a brand new 
attempt to prove up a stale claim" …, and 
deprives the Board of "power and 
jurisdiction" over such an attempt 
(Workers' Compensation Law § 
123…).  Given the age of the claim here 
and the fact that it was marked closed in 
1995, the employer plausibly argues that 
the Board lacked jurisdiction to reopen 
the present claim.  Matter of VanAusdle, 
v NYC Police Department…, 515592, 
3rd Dept 12-19-13 
  

  
Attorney Penalized for Making a Baseless 

Request for a Change of Venue 
  

The Third Department upheld the Board’s 
determination that counsel should be penalized 
for making a baseless request for a change of 
venue (closer to the attorney’s office): 
  

Workers' Compensation Law § 114-a (3) 
(ii) provides that "[i]f the [B]oard . . . 
determines that the proceedings in 
respect of [a claim for compensation], 
including any appeals, have been 
instituted or continued without reasonable 
ground[,] . . . reasonable attorneys' fees 
shall be assessed against an attorney . . . 
who has instituted or continued 
proceedings without reasonable 
grounds."  We will not disturb the Board's 
imposition of a penalty for a violation of 
that statute so long as the determination 
is supported by substantial evidence … 
.  The Board considers a request for 
change of venue, which is a procedural 
motion, to constitute a proceeding for 
purposes of the statute.  Counsel was 
previously warned that what she cited as 
a "Board Rule" was actually a provision of 
a private legal treatise, that it did not 
accurately reflect the law or Board policy 
on venue, and that any further change of 
venue request filed based on that 
reasoning and citation "will be deemed a 
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proceeding instituted without reasonable 
grounds and subject to the imposition of 
penalties under" the statute. Matter of 
Banton…, 516574, 3rd Dept 12-19-13 
  

ZONING 
  

Zoning Board’s Interpretation of a Zoning 
Ordinance Properly Annulled 

  
The Third Department determined Supreme 
Court had properly annulled a finding by the 
zoning board of appeals that petitioner was not 
excepted from business-district, retail-space, 
zoning requirements. Petitioner contracted to 
buy property in the business district to be used 
to provide a WIC nutrition program for low 
income women and their children, a Head Start 
program, a Community Services Department for 
emergency needs of families, and a 
Weatherization program for families.  The village 
zoning ordinance included an exception to the 
retail-space requirement in the business district 
for “vital human services.”  In finding that the 
uses proposed by the petitioner fit the business-
district zoning exception for “vital human 
services,” the court explained the criteria for the 
judicial interpretation of a zoning ordinance: 
  

The phrase "Vital human services" is 
defined in the ordinance as "any health 
related services such as doctors, dentists, 
physical therapists, hair and skin care 
and other necessary human services" … . 
* * * 
  
"When a reviewing court is confronted 
with an allegedly ambiguous zoning law, 
it generally will grant great deference to [a 
zoning board of appeals'] interpretation 
thereof – disturbing such interpretation 
only if it is irrational and unreasonable" … 
.  By the same token, zoning restrictions 
are in derogation of the common law and, 
as such, are strictly construed against the 
regulating municipality and "any 
ambiguity in the language employed must 
be resolved in favor of the property owner 
[or, here, the contract vendee]" … 
.  Where the dispute presents a question 
of pure legal interpretation of an 
unambiguous provision or phrase in a 
zoning ordinance, "deference is not 
required" … . 
  

Here, to the extent that "[v]ital human 
services," which include "any health 
related services" and "other necessary 
human services," is a somewhat 
ambiguous phrase, it will be construed in 
petitioner's favor.  A statute such as a 
zoning ordinance must be "construed as 
a whole, reading all of its parts together," 
all of which should be harmonized to 
ascertain legislative intent, and it should 
be given its plain meaning, avoiding a 
construction that renders superfluous any 
language in the ordinance… . Matter of 
Saratoga County Economic 
Opportunity Council, Inc v Village of 
Ballston Spa Zoning Board of Appeals, 
516536, 3rd Dept 12-5-13 

  

  
Zoning Board Should Have Made Every 

Effort to Accommodate Religious Use/Zoning 
Board’s Denial of Variances Annulled and 

Variances Granted 
  

The Second Department affirmed Supreme 
Court’s determination annulling a zoning board’s 
denial of variances to allow parking for a 
religious organization (and granting the 
variances).  The court noted that religious 
organizations are not exempt from zoning 
regulation, but the Board was obligated to make 
an effort to accommodate the religious use 
(which it did not do): 
  

The Board's denial of the petitioner's 
applications was arbitrary and capricious. 
"[W]hile religious institutions are not 
exempt from local zoning laws, greater 
flexibility is required in evaluating an 
application for a religious use than an 
application for another use and every 
effort to accommodate the religious use 
must be made" … . A local zoning board 
is required to "suggest measures to 
accommodate the proposed religious use 
while mitigating the adverse effects on 
the surrounding community to the 
greatest extent possible" … . 
  
Here, the record reflects that the Board 
voted to deny the petitioner's applications 
without making any attempt to 
accommodate the proposed religious 
use… . Matter of Gospel Faith Mission 
Intl Inc v Weiss, 2013 NY Slip Op 
08439, 2nd Dept 12-1813 
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ZONING/CONSTITUTIONAL 
LAW/LAND USE/ENVIRONMENTAL 

LAW 
  

Zoning Law Requiring Minimum Lot Size Not 
Unconstitutional/Law Consistent With 

Comprehensive Land Use Plan Re: Quality of 
Life and Aesthetics 

  
The Second Department determined a Local 
Law which rezoned corner lots requiring a 
minimum lot size of 20,000 square feet, and 
prohibiting subdivision unless the corner lot has 
a minimum size of 40,000 square feet, was not 
unconstitutional: 
  

"The power to zone is derived from the 
Legislature and must be exercised in the 
case of towns and villages in accord with 
a comprehensive plan'" (…see Town Law 
§ 263; Village Law § 7-704). The function 
of land regulation is to implement a plan 
for the future development of the 
community … . Thus, when a plaintiff fails 
to establish a "clear conflict" with a formal 
comprehensive plan, a zoning 
classification may not be annulled for 
incompatibility with the comprehensive 
plan … . 
  
The record establishes that the local law 
is not inconsistent with the 
comprehensive plan of the Village. The 
local law is reasonably related to the 
legitimate stated purpose of preserving 
larger corner lots on the larger boulevard-
style streets within the Central Section of 
the Village. Municipalities can "enact 
land-use restrictions or controls to 
enhance the quality of life by preserving 
the character and desirable aesthetic 
features of a city"… . Nicholson v 
Incorporated Vil of Garden City, 2013 
NY Slip Op 08600, 2nd Dept 12-26-13 

  

ZONING/ENVIRONMENTAL LAW 
  

Planning Board’s Determination Subdivision 
Was Exempt from Conservation Measures 

Under “Grandfathering” Laws Upheld 
  

The Third Department determined the town 
planning board’s approval of a final subdivision 
plan was proper.  The petitioners challenged the 

approval arguing, in part, that the town’s 
repeated renewal of grandfathering provisions 
(under which the subdivision plan was 
approved) was unlawful. Under the 
grandfathering provisions, the subdivision was 
deemed exempt from certain conservation 
measures. The Third Department disagreed: 
  

"A town's zoning determination is entitled 
to a strong presumption of validity; 
therefore, one who challenges such a 
determination bears a heavy burden of 
demonstrating, 'beyond a reasonable 
doubt, that the determination was 
arbitrary and unreasonable or otherwise 
unlawful'" … .  While "[z]oning laws must 
be enacted in accordance with a 
comprehensive land use plan" … to 
establish compliance, "respondents need 
only show that the zoning amendment 
was adopted for 'a legitimate 
governmental purpose'" and the 
amendment will not be considered 
arbitrary unless "'there is no reasonable 
relation between the end sought to be 
achieved by the regulation and the means 
used to achieve that end'" … .  … As set 
forth in the comprehensive plan, the 
Town's primary concerns included 
"ensuring the community remains a great 
place to live, work, and visit, attracting 
new industry and employment 
opportunities, and conserving the area's 
natural resources and remaining open 
spaces."  The adoption of the initial 
grandfathering provision clearly 
evidenced and furthered the Town's 
interest in balancing conservation 
measures with community development 
and, particularly, the interests of property 
owners who had, at the time the 
comprehensive plan was adopted, 
invested substantial time and money in 
developing their property in accordance 
with previous land use laws and zoning 
requirements … .   
  
Petitioners have not shown that, under 
the circumstances here, the challenged 
extensions … were inordinately lengthy 
as to render them "arbitrary and 
unreasonable or otherwise unlawful"… 
.  Matter of Birchwood Neighborhood 
Association v Planning Board of the 
Town of Colonie, 516284, 3rd Dept 12-
19-13 
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ZONING/LAND 
USE/ENVIRONMENTAL LAW 

  
Petitioners Did Not Have Standing to 

Challenge Construction of Shopping Mall/No 
Showing of Unique Environmental Injury 

  
The Second Department determined that 
members of a “Neighborhood Preservation 
Coalition” did not have standing to challenge the 
construction of a shopping mall.  The petitioners 
lived approximately 1300 to 2000 feet away from 
the proposed construction site: 
  

Contrary to the petitioners' contention, the 
Supreme Court properly concluded that 
they lacked standing. " [I]n land use 
matters . . . the plaintiff[s], for standing 
purposes, must show that [they] would 
suffer direct harm, injury that is in some 
way different from that of the public at 
…large'" … . Here, the individual 
petitioners, none of whom allege that the 
site of the proposed mall is visible from 
their homes, do not live close enough to 
the site to be afforded a presumption of 
injury-in-fact based on proximity alone … 
. Further, the individual petitioners' 
allegations are insufficient to demonstrate 
that the construction of the proposed mall 
would cause them to suffer an 
environmental injury different from that of 
members of the public at large, who use 
Fairway Drive for access, inter alia, to a 
golf course… . Matter of Riverhead 
Neighborhood Preserv Coalition Inc v 
Town of Riverhead Town Bd, 2013 NY 
Slip Op 08640, 2nd Dept 12-26-13 

  
  

ZONING/REAL 
PROPERTY/ENVIRONMENTAL LAW 

  
Density and Open Space Requirements Were 

In the Nature of Zoning Regulations and 
Were Not Encumbrances Which Must Be in 

the Chain of Title to Be Enforced 
  

The Fourth Department determined that the 
density and open space requirements imposed 
by the town planning board on a site plan were 
in the nature of zoning regulations and not 

encumbrances which must be in the chain of title 
to be enforceable: 
  

…[T]he density and open space 
restrictions on further development of 
plaintiff’s property are the result of zoning 
regulations and do not amount to 
encumbrances that must be recorded in 
plaintiff’s chain of title … .  Here, the 
Planning Board imposed the density and 
open space restrictions at issue when it 
originally approved the cluster 
development in 1999 (see Town Law § 
278 [3] [b]).  Defendant’s subsequent 
2005 application made use of those same 
density and open space restrictions, 
despite the subdivision of the property 
into two parcels, and the application was 
approved by the Planning Board.  “The 
use that may be made of land under a 
zoning ordinance and the use of the 
same land under an easement or 
restrictive covenant are, as a general 
rule, separate and distinct matters, the 
ordinance being a legislative enactment 
and the easement or covenant a matter of 
private agreement” … .  We conclude that 
here, as in O’Mara, the density and open 
space conditions that restrict further 
development of plaintiff’s property are the 
result of the Town’s “ability to impose 
such conditions on the use of land 
through the zoning process,” which 
conditions are “meaningless without the 
ability to enforce those conditions, even 
against a subsequent purchaser” … 
.  Indeed, it is well settled that, “ ‘where a 
person agrees to purchase real estate, 
which, at the time, is restricted by laws or 
ordinances, he will be deemed to have 
entered into the contract subject to the 
same [and] [h]e cannot thereafter be 
heard to object to taking the title because 
of such restrictions’ ” … . Ellison Heights 
Homeowners Association Inc v Ellison 
Heights LLC…, 1193, 4th Dept 12-27-13 
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COURT OF APPEALS 
 

ADMINISTRATIVE LAW 
  

Department of Homeless Services’ New 
Eligibility Procedure Triggered the Notice 

and Hearing Requirements of the City 
Administrative Procedure Act 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Graffeo, determined that the NYC 
Department of Homeless Services’ (DHS’s) 
adoption of a new Eligibility Procedure for 
temporary housing assistance triggered the 
notice and hearing requirements of the City 
Administrative Procedure Act (CAPA).  The 
failure to comply with the act prohibited 
implementation of the new rules.  In explaining 
that the Eligibility Procedure met the definition of 
a rule or regulation, the Court wrote: 
  

DHS argues that the Eligibility Procedure 
is not a rule because DHS workers 
exercise some measure of discretion in 
resolving certain issues relevant to 
eligibility, such as whether an applicant 
has provided adequate cooperation 
during the need assessment 
process.  But the procedure itself is 
mandatory -- all intake workers must 
follow it, regardless of the circumstances 
presented by an individual applicant -- 
and many of the standards articulated in it 
are mandatory in the sense that their 
application will dictate whether an 
individual will or will not receive 
benefits.  For example, applicants are 
required to produce documentation 
pertaining to prior housing, financial 
resources and mental or physical 
impairment (which may necessitate the 
signing of a medical release) and if they 
fail to do so without a valid reason 
(mental or physical impairment), this 
"constitutes a failure to cooperate" 
mandating denial of benefits.  Similarly, 
the procedure specifies that a single adult 
who has $2,000 of on-hand assets "must 
utilize his/her resources to reduce or 
eliminate his/her need for emergency 
shelter" prior to being eligible for 
benefits.  Another section directs that "if 
an applicant has tenancy rights at any 
housing option, that residence will be 

deemed the viable housing option and the 
applicant will be found ineligible, provided 
there is no imminent threat to health or 
safety."  These concrete provisions 
substantially curtail, if not eliminate, an 
intake worker's discretion to grant THA 
(temporary housing assistance) 
benefits.  In fact, there are several 
specific directives in the Eligibility 
Procedure that appear to compel intake 
workers to deny benefits based on the 
presence or absence of a single factor, 
regardless of other circumstances that 
might support a determination of 
eligibility.  The procedure, which is itself 
mandatory, requires the application of 
standards that are dispositive of the 
outcome.  Matter of the Council of the 
City of New York v The Department of 
Homeless Services of the City of New 
York, 193, Ct App 11-26-13 

  

CIVIL PROCEDURE/APPEALS 
  

CPLR 5015 Power to Vacate a Final 
Judgment after Reversal of a Companion 

Case Is Discretionary 
  

The Court of Appeals, in a full-fledged opinion 
by Judge Pigott (with a dissent), determined that 
Supreme Court had the discretion to vacate a 
final $4.4 million judgment against Port Authority 
based upon the subsequent Court of Appeals 
reversal of a companion case (Ruiz) holding 
Port Authority immune from lawsuits stemming 
from the 1993 bombing of the World Trade 
Center.  Supreme Court had vacated the 
judgment, but appeared to do so under the 
assumption the vacation was mandated by 
statute (CPLR 5015).  The Court of Appeals sent 
the matter back to Supreme Court, explaining 
that the court had the power to exercise its 
discretion: 
  

Although a court determination from 
which an appeal has not been taken 
should "remain inviolate," that rule applies 
"[a]bsent the sort of circumstances 
mentioned in CPLR 5015" ….  Moreover, 
as Professor Siegel has observed, "[i]f a 
judgment for which preclusive effect is 
sought is itself based on an earlier 
judgment . . ., and the earlier one has 
been vacated or reversed or otherwise 
undone, it is of course divested of its 
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finality and the remedy to cancel the 
second judgment is a motion to vacate it 
on the ground of the undoing of the first" 
(Siegel, NY Prac § 444 at 776 [5th ed 
2011] [emphasis supplied], citing CPLR 
5015 [a] [5]).  Subdivision 5 of section 
5015 (a) is applicable where the 
reversed, modified or vacated judgment 
or order is the basis for a later judgment - 
not where it merely compelled the result 
as a matter of collateral estoppel or stare 
decisis, but where it was actually entered 
in the same lawsuit as, and led directly to, 
the later judgment.  Thus, section 5015 
(a) (5) applies in a case like this one 
where a joint trial on liability results in a 
single order entered in two cases, and 
where, after a separate trial on damages 
in one of the cases, that order is reversed 
on appeal.  * * * 
  
Here, Supreme Court's only finding was 
that this Court's decision in Ruiz 
"eviscerate[d] any judgment, holding or 
finding of tortious liability on behalf of the 
Port Authority," and therefore "require[d]" 
Supreme Court to find the Port Authority 
insulated from tortious liability pursuant to 
CPLR 5015 (a) (5).  It also appeared to 
believe that once the Port Authority had 
demonstrated that the Ruiz holding 
reversed the earlier liability determination 
to which Nash was a party, Supreme 
Court had no choice but to grant the Port 
Authority's vacatur motion.  That was 
error. Nash v Port Authority, 238, Ct 
App 11-26-13 

 

CIVIL PROCEDURE/DEBTOR-
CREDITOR 

  
No Private Right of Action Against Bank for 

Failure to Comply with Exempt Income 
Protection Act (CPLR Article 52) 

  
In answering certified questions from the 
Second Circuit, the Court of Appeals, in a full-
fledged opinion by Judge Graffeo, determined a 
judgment debtor does not have a private right of 
action against a bank which, when served with a 
restraining notice by a judgment creditor, fails to 
forward the appropriate forms to the judgment 
debtor as required by the Exempt Income 
Protection Act (EIPA).  The forms alert the 

judgment debtor to the restraining notice, 
describe funds which are exempt from restraint, 
and provide information about seeking vacatur 
of the money judgment.  The court wrote: 
  

…[A] private right to bring a plenary 
action for injunctive relief and money 
damages cannot be implied from the 
EIPA -- and we therefore answer the first 
certified question in the negative.  As for 
the second certified question, a judgment 
debtor can secure relief from a bank 
arising from a violation of the EIPA in a 
CPLR Article 52 special proceeding… 
.  And our determination that the 
legislation created no private right of 
action compels the conclusion that the 
statutory mechanisms for relief are 
exclusive.  Banks had no obligation under 
the common law to forward notices of 
exemption and exemption claim forms to 
judgment debtors.  It therefore follows 
that any right debtors have to enforce that 
obligation, among others imposed under 
CPLR 5222-a, arises from the statute 
and, since the EIPA does not give rise to 
a private right of action, the only relief 
available is that provided in CPLR Article 
52 … . Cruz v TD Bank NA…, 191, Ct 
App 11-21-13 

 
COLLATERAL 

ESTOPPEL/NEGLIGENCE/EVIDENCE/
WORKERS’ COMPENSATION 

  
Workers’ Compensation Board’s Finding Re: 

Extent of Disability Should Not Be Given 
Collateral-Estoppel Effect in Related 

Negligence Action 
  

The Court of Appeals, in a full-fledged opinion 
by Judge Lippman, determined that collateral-
estoppel effect should not be given to a finding 
by the Workers’ Compensation Board in a 
related negligence action.  Plaintiff, a delivery 
person, had been struck by a piece of plywood 
which fell from a building under construction in 
2003.  The Workers’ Compensation Board found 
that plaintiff’s disability from the accident ceased 
as of January, 2006. In the related negligence 
action, the defendant sought to limit plaintiff’s 
proof of disability to the period prior to January, 
2006.  The court held “that there is no identity of 
issue and that collateral estoppel therefore 
should not be applied:” 
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…[D]efendants have failed to meet their 
burden of establishing that the issue 
decided in the workers’ compensation 
proceeding was identical to that 
presented in this negligence action.  We 
have observed that the Workers’ 
Compensation Law “is the State’s most 
general and comprehensive social 
program, enacted to provide all injured 
employees with some scheduled 
compensation and medical expenses, 
regardless of fault for ordinary and 
unqualified employment duties” … .  The 
purpose of awarding such benefits is to 
provide funds on an expedited basis that 
will function as a substitute for an injured 
employee’s wages … .  We have 
observed that the term "disability," as 
used in the Workers' Compensation Law, 
"generally refers to inability to work" … 
.  In addition, the Board uses the term 
"disability" in order to make classifications 
according to degree (total or partial) and 
duration (temporary or permanent) of an 
employee's injury … .  The focus of the 
act, plainly, is on a claimant's ability to 
perform the duties of his or her 
employment. 
  
By contrast, a negligence action is much 
broader in scope.  It is intended to make 
an injured party whole for the enduring 
consequences of his or her injury -- 
including, as relevant here, lost income 
and future medical expenses. 
Necessarily, then, the negligence action 
is focused on the larger question of the 
impact of the injury over the course of 
plaintiff's lifetime.  Although there is some 
degree of overlap between the issues 
being determined in the two proceedings, 
based on the scope and focus of each 
type of action, it cannot be said that the 
issues are identical.Auqui… v Seven 
Thirty One Limited Partnership…, 212, 
Ct App 12-10-13 

  

 
CONTRACT LAW 

  
Writing Requirement of Statute of Frauds Met 
By a Number of Documents Associated With 

Absentee Bidding at a Public Auction 
  

The Court of Appeals, in a full-fledged opinion 
by Judge Rivera, reversed the Appellate Division 
and determined the plaintiff had not failed to 
comply with the statutory (statute of frauds) 
requirement of a writing in support of its breach 
of contract claim.  The defendant, as an 
absentee bidder at a public auction held by the 
plaintiff, successfully bid over $400,000 on an 
item but subsequently refused to pay for it.  The 
Appellate Division determined that the name of 
the seller was not in any of the relevant 
documents and therefore there was no writing 
which could be enforced.  The Court of Appeals 
disagreed and held that, because it was clear 
the plaintiff was acting as the seller’s agent in 
the bidding process, the absence of the seller’s 
name from the documents was not fatal to the 
writing requirement: 
  

…[T]he absentee bidder form, along with 
the clerking sheet, provide the necessary 
information to establish the name of 
Rabizadeh as the buyer.  … 
  
In addition to the buyer's name, the GOL 
requires disclosure of "the name of the 
person on whose account the sale was 
made".    * * * 
  
[T]he GOL does not reference the 
"seller", making it clear that the seller's 
name need not be provided in order to 
satisfy the requirement of "the name of 
the person on whose account the sale 
was made". 
  
* * * It is well settled that an auctioneer 
serves as a consignor's agent … . … 
Here, the clerking sheet lists Jenack 
[plaintiff] as the auctioneer, and as such it 
served as the agent of the seller. The 
clerking sheet, therefore, provides "the 
name of the person on whose account 
the sale was made" and satisfies GOL § 
5701(a)(6).    … 
  
It bears repeating in such a case as this 
that: 
  

‘The Statute of Frauds was not 
enacted to afford persons a means 
of evading just obligations; nor was 
it intended to supply a cloak of 
immunity to hedging litigants 
lacking integrity; nor was it 
adopted to enable defendants to 
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interpose the Statute as a bar to a 
contract fairly, and admittedly, 
made’ … . 
  

Using the Statute of Frauds as a "means 
of evading" a "just obligation" is precisely 
what Rabizadeh attempts to do here, but 
the law and the facts foreclose him from 
doing so.  Rabizadeh took affirmative 
steps to participate in Jenack's auction, 
including executing an absentee bidder 
form with the required personal 
information.  He then successfully won 
the bidding for item 193, closing out other 
interested bidders, with his $400,000 
bid.  He cannot seek to avoid the 
consequences of his actions by ignoring 
the existence of a documentary trail 
leading to him. Jenack Estate 
Appraisers and Auctioneers, Inc v 
Rabizadeh, 229, Ct App 12-17-13 

  

CONTRACT LAW/CONTINUING 
NUISANCE 

  
Six-Year Breach of Contract Statute of 

Limitations Applied to Third Party 
Beneficiaries (Here the Plaintiff Villages and 
Towns) of Contracts Between the Counties 

and the Defendant Sewer-Construction 
Companies 

  
The Court of Appeals, with two concurring 
judges, determined that the causes of action 
alleging the faulty construction of sewers 
resulting in settling of the roadways within the 
plaintiff villages and towns was time-barred. The 
plaintiff villages and towns were third-party 
beneficiaries to the sewer-construction contracts 
entered into by the counties encompassing the 
plaintiff villages and towns. The complaints 
alleged a “continuing nuisance.”  The court held 
that the actions were time-barred whether 
analyzed under a contract or nuisance theory 
(the continuing nuisance theory was rejected on 
the merits).  The court further held that the six-
year breach of contract statute of limitations 
applied to third-party beneficiaries of the 
contracts (here the plaintiff villages and towns): 
  

A breach of contract action must be 
commenced within six years from the 
accrual of the cause of action (see CPLR 
203 [a]; 213 [2]).  "In cases against 
architects or contractors, the accrual date 

for Statute of Limitations purposes is 
completion of performance" (Newburgh, 
85 NY2d at 538…).  This rule applies "no 
matter how a claim is characterized in the 
complaint" because "all liability" for 
defective construction "has its genesis in 
the contractual relationship of the parties" 
(Newburgh, 85 NY2d at 538 …). Even if 
the plaintiff is not a party to the underlying 
construction contract, the claim may 
accrue upon completion of the 
construction where the plaintiff is not a 
"stranger to the contract," and the 
relationship between the plaintiff and the 
defendant is the "functional equivalent of 
privity" (Newburgh, 85 NY2d at 538-539 
… ). * * * 
  
The Appellate Division properly applied 
Newburgh to these actions commenced 
by third-party beneficiaries to the 
construction contracts.  Newburgh 
extended the completion of performance 
accrual rule to actions against architects 
or contractors brought by "intended 
beneficiar[ies]" of construction contracts 
(id.).  Here, the Counties contracted with 
defendants to install the sewer system for 
the benefit of municipalities like plaintiffs, 
a fact which was surely "known to all 
parties at the time the contracts were 
negotiated" (id.).  Town of Oyster Bay v 
Lizza Industries Inc …, 214, 215, 217, 
217, 218, 219, 220, 221, 222, 223, Ct 
App 12-17-13 

 
 

CRIMINAL LAW 
  

Consecutive Sentences for Possession of 
Weapon and the Crime Committed Later with 

the Weapon Okay 
  

In a full-fledged opinion by Judge Read, the 
Court of Appeals determined “a sentence 
imposed for ‘simple’ knowing, unlawful 
possession of a loaded weapon (i.e., without any 
intent to use) was properly run consecutively to 
the sentence for another crime committed with 
the same weapon.  [The defendants in these 
cases] completed the crime of possession 
independently of their commission of the later 
crimes, and therefore consecutive sentencing 
was permissible.”  The court explained: 
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The mens rea for any crime "'can be 
formed, and need only exist, at the very 
moment the person engages in prohibited 
conduct or acts to cause the prohibited 
result, and not at any earlier time'" … 
.  The mens rea for "simple" possession 
is knowing unlawful possession of a 
loaded firearm.  So long as a defendant 
knowingly unlawfully possesses a loaded 
firearm before forming the intent to cause 
a crime with that weapon, the possessory 
crime has already been completed, and 
consecutive sentencing is 
permissible.  People v Brown… 199, 
200, 201, Ct App 11-14-13 

  
   

In Deciding the Sequence of Convictions, the 
Original Sentence Date Controls, Not the 

Date of Resentencing to Cure a Post-
Supervision-Release Flaw 

  
In a full-fledged opinion by Judge Abdus-
Salaam, the Court of Appeals determined that, 
with respect to New York’s sentence 
enhancement statutes, “the controlling date of 
sentence for the defendant’s prior conviction is 
the original date of sentence for that 
conviction… [not] the date of a later 
resentencing which rectifies the flawed 
imposition of post-release supervision (PRS) in 
accordance with … People v Sparber (10 NY3d 
457 [2008]). … Therefore, at sentencing for a 
more recent crime, the defendant’s prior 
conviction qualifies as a predicate felony 
conviction if the original date of sentence 
precedes the commission of the present 
offense.”  People v Boyer…, 205, 206, Ct App 
11-14-13 
  
  
Harmless Error Rule Should Not Have Been 

Applied to Guilty Plea 
  

In a full-fledged opinion by Judge Graffeo, the 
Court of Appeals, over a dissent, declined to 
apply the harmless error rule to a guilty plea.  In 
this driving-while-intoxicated case, the defendant 
moved to suppress an open bottle of rum and a 
crack pipe which were found in the car he was 
driving during an inventory search. The motion 
was denied. Defendant told the court he wanted 
to plead guilty because he “was not planning to 
go to trial if [he] got a negative ruling” on the 
motion.  On appeal, the inventory search was 
deemed invalid, but the Appellate Division ruled 

the error “harmless.”  In reversing, the Court of 
Appeals wrote: 
  

The harmless error rule was "formulated 
to review trial verdicts" (People v Grant, 
45 NY2d at 378).  It requires an appellate 
court to assess the quantum and nature 
of the People's proof of guilt independent 
of erroneously admitted evidence and the 
causal effect, if any, that the introduction 
of that evidence had on the fact finder's 
verdict … .  Harmless error therefore can 
be "difficult to apply to guilty pleas" -- 
especially in cases involving "an improper 
denial of a pretrial motion to suppress" -- 
since "a defendant's decision to plead 
guilty may be based on any factor inside 
or outside the record" (People v Grant, 45 
NY2d at 378379).  Consequently, 
convictions premised on invalid guilty 
pleas generally are not amenable to 
harmless error review (see id.). 
  
The Grant doctrine is not absolute, 
however, and we have recognized that a 
guilty plea entered after an improper court 
ruling may be upheld if there is no 
"reasonable possibility that the error 
contributed to the plea" (id. at 
379).  Although a failure to suppress 
evidence may detrimentally influence a 
defendant's plea negotiations, a 
concession of guilt may be treated as 
valid if the defendant articulates a reason 
for it that is independent of the incorrect 
pre-plea court ruling (see id. at 379-380) 
or an appellate court is satisfied that the 
decision to accept responsibility "was not 
influenced" by the error… . * * * 
  
Certainly, there may be instances where 
the failure to grant suppression does not 
affect a defendant's decision to plead 
guilty because the challenged proof is 
cumulative or too trivial.  In this case, 
however, the denial of the motion to 
suppress could not be viewed as 
harmless and the guilty plea must be 
vacated. People v Wells, 188, Ct App 
11-14-13 
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Court’s Failure to Inform Defendant that 
Guilty Plea May Result in Deportation 

Violates Due Process/Vacation of Plea in 
Absence of Notification Not Automatic 

  
In a full-fledged opinion by Judge Abdus-Salaam 
(with concurring and dissenting opinions), the 
Court of Appeals determined that all non-citizen 
defendants who plead guilty to a felony are 
entitled, under the Due Process clause, to 
notification that the plea may result in 
deportation, but that a failure to so notify does 
not automatically require vacation of the plea: 
  

We … hold that due process compels a 
trial court to apprise a defendant that, if 
the defendant is not an American citizen, 
he or she may be deported as a 
consequence of a guilty plea to a 
felony.   In reaching this conclusion, we 
overrule the limited portion of our decision 
in People v Ford (86 NY2d 397 [1995]) 
which held that a court's failure to advise 
a defendant of potential deportation never 
affects the validity of the defendant's 
plea.  

  
[We] further hold that, in light of the 
Court's conclusion that a trial court must 
notify a pleading non-citizen defendant of 
the possibility of deportation, the trial 
court's failure to provide such advice does 
not entitle the defendant to automatic 
withdrawal or vacatur of the plea.  Rather, 
to overturn his or her conviction, the 
defendant must establish the existence of 
a reasonable probability that, had the 
court warned the defendant of the 
possibility of deportation, he or she would 
have rejected the plea and opted to go to 
trial… .  People v Peque, et seq, 163, 
164, 165, Ct App 11-19-13 

  
  

Defendant Who Was Not Informed His Guilty 
Plea Would Result in Deportation Was 

Unable to Demonstrate He Was Prejudiced 
by the Omission 

  
The Court of Appeals, over a dissent, affirmed 
defendant’s conviction, in spite of his counsel’s 
failure to inform him his guilty plea would result 
in deportation. The court determined that, under 
the specific facts of the case, there was no 
“reasonable probability” defendant would not 

have entered a guilty plea had he been informed 
of the mandatory deportation: 
  

Under the State and Federal 
Constitutions, a defendant has the right to 
the effective assistance of counsel (see 
US Const, 6th Amend; NY Const, art I, § 
6…).  Under the Federal Constitution, 
defense counsel is ineffective when his or 
her performance "f[a]ll[s] below an 
objective standard of reasonableness" 
under "prevailing professional norms" 
(Strickland v Washington, 466 US 668, 
687-688 [1984]).  Even if counsel's 
performance is deficient, however, the 
defendant's conviction will not be 
reversed unless "there is a reasonable 
probability that, but for counsel's 
unprofessional errors, the result of the 
proceeding would have been different" 
(id. at 694-695).  In the plea context, the 
defendant "must show that there is a 
reasonable probability that, but for 
counsel's errors, he would not have 
pleaded guilty and would have insisted on 
going to trial" … .  Whether the defendant 
can show such a "reasonable probability" 
will often turn, as it does here, on 
credibility determinations which, if they 
have support in the record, we cannot 
review… . * * * 
  
…[W]e conclude that there is support for 
the lower courts' determination that 
defendant failed to show a reasonable 
probability that, if counsel had informed 
him that he was certain to be deported as 
a result of his guilty plea, he would not 
have pleaded guilty and would have gone 
to trial… .  People v Hernandez, 211, Ct 
App 11-19-13 

  
  

“Home or Business Exception” to Criminal 
Possession of a Weapon Does Not Apply to 
Defendant Previously Convicted of a Crime 

  
In a full-fledged opinion by Judge Smith, the 
Court of Appeals determined the “home or 
business exception” to criminal possession of a 
weapon in the second degree did not apply 
when the defendant has been previously been 
convicted of any crime: 
  

…[T]his appeal requires us to interpret 
the "home or business" exception to the 
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third-degree weapon possession statute, 
Penal Law § 265.03 (3).  Under that 
statute: 
  

"A person is guilty of criminal 
possession of a weapon in the 
second degree when:" (3) such 
person possesses any loaded 
firearm.  Such possession shall 
not, except as provided in 
subdivision one . . . of section 
265.02 of this article, constitute a 
violation of this subdivision if such 
possession takes place in such 
person's home or place of 
business." 

  
Section 265.02 (1), to which the above 
quoted language refers, defines criminal 
possession of a weapon in the third 
degree.  Under Penal Law § 265.02 (1), a 
person is guilty of third degree criminal 
possession when he or she "commits the 
crime of criminal possession of a weapon 
in the fourth degree . . . and has been 
previously convicted of any crime."  The 
Appellate Division read the reference in 
section 265.03 (3) to section 265.02 (1) 
as creating an exception to the home or 
business exception -- i.e., to make that 
exception inapplicable when the 
defendant has a previous criminal 
conviction.  We agree with this reading of 
the statute.  People v Jones, 185, Ct 
App 11-19-13 

  
  
Statute Which Elevates Criminal Possession 

of a Weapon to a C Felony, Even When 
Possession is in the Home, Does Not Violate 

the Second Amendment 
  

In a full-fledged opinion by Judge Smith, the 
Court of Appeals determined that the statute 
which elevates possession of a weapon when 
previously convicted of a crime to a class C 
felony, even if possession is in the home, did not 
violate the Second Amendment right to bear 
arms: 
  

Intermediate scrutiny requires us to ask 
whether a challenged statute bears a 
substantial relationship to the 
achievement of an important 
governmental objective (Clark v Jeter, 
486 US 456, 461 [1988]).  Penal Law § 

265.03 (3), making it a class C felony for 
anyone previously convicted of any crime 
to possess an unlicensed, loaded firearm 
in his home or elsewhere, easily passes 
this test.  The statute does not, it must be 
remembered, forbid anyone convicted of 
any misdemeanor from possessing a gun 
on pain of class C felony punishment; 
most misdemeanants -- including the 
present defendant, assuming that 
resisting arrest was his only prior crime -- 
are eligible for licenses to have guns in 
their homes. 
  
It is beyond dispute that preventing the 
criminal use of firearms is an important 
government objective; and keeping guns 
away from people who have shown they 
cannot be trusted to obey the law is a 
means substantially related to that 
end.  More specifically, to punish severely 
a convicted criminal who, though eligible 
for a license, again violates the law by 
obtaining an unlicensed gun is a means 
well-suited to the end of assuring that 
lawbreakers do not have 
firearms.  People v Hughes, 184, Ct App 
11-19-13 

  
  

Plea Allocution Negated Essential Element of 
Offense/Error, though Unpreserved, 

Required Reversal 
  

The Court of Appeals reversed defendant’s 
conviction because the plea colloquy negated an 
essential element of the offense.  The defendant 
pled guilty to rape 3rd (Penal Law 130.25(3)), 
the so-called “date rape” statute. The statute 
requires a lack of consent by the victim, not a 
lack of capacity to consent (caused by drugs, for 
example). The plea allocution indicated only a 
lack of capacity to consent.  Even though the 
error was not preserved, the Court of Appeals 
determined the case fell within the narrow 
exception to the preservation requirement 
recognized in Lopez (71 NY2d at 666) where the 
court fails to ensure the guilty plea is knowing 
and voluntary: 
  

Penal Law § 130.25 (3) addresses "so-
called date rape or acquaintance rape 
situations [where] there [might] be 
consent to various acts leading up to the 
sexual act, but at the time of the act, the 
victim clearly says no or otherwise 
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expresses a lack of consent" … 
.  Accordingly, the statutory provision 
requires the victim to have "clearly 
expresse[d] an unwillingness to engage in 
the sexual act in such a way that a 
neutral observer would have understood 
that the victim was not consenting" … . 
  
Despite the statute's plain terms, 
questions posed by the prosecutor during 
the brief colloquy indicate an intention to 
elicit from defendant that the complainant 
was unable to consent because she was 
incapacitated.  Moreover, the court's 
single query during the factual allocution 
suggests that the court similarly 
misunderstood that key element of the 
crime.  In an apparent attempt to 
establish a causal relationship between 
thr complainant's incapacity and her lack 
of consent, the court asked defendant, 
"[a]nd [the complainant] didn't give you 
consent because she took too much 
medication and she has a mental illness, 
correct?"  By answering in the affirmative, 
defendant unequivocally negated an 
element of the crime to which he was 
pleading guilty. People v Worden, 203, 
Ct App 11-21-13 

  
  

People Should Not Have Been Allowed to 
Reopen Pretrial Suppression Hearing 

  
In a full-fledged opinion by Judge Read, the 
Court of Appeals determined the People should 
not have been allowed to reopen a suppression 
hearing and present additional evidence after 
the hearing officer had ruled the seized 
evidence, including a handgun, must be 
suppressed.  The key inquiry is whether the 
People had a full and fair opportunity to present 
evidence of the dispositive issues at the 
hearing.  If so, the hearing cannot be reopened, 
either after trial (on remand after an appeal) or, 
as in this case, at the pretrial stage: 
  

In People v Havelka (45 NY2d 636 
[1978]), we held that the People, if 
afforded a full and fair opportunity to 
present evidence of the dispositive issues 
at a suppression hearing, are not entitled 
to a remand after appeal for a reopened 
hearing.  We hold that the principles 
underlying Havelka have equivalent force 
in the pretrial setting, and preclude a trial 

judge from reopening a suppression 
hearing to give the People an opportunity 
to shore up their evidentiary or legal 
position absent a showing that they were 
deprived of a full and fair opportunity to 
be heard. People v Kevin W, 187, Ct 
App 11-21-13 

  
  
Good Time Credit Should Be Deducted From 
the Two-Year Sentence Cap Imposed Under 
Penal Law 70.30 (2) (b), Not from the Longer 

Aggregate Term to Which the Two-Year 
Statutory Cap Was Applied 

  
In a full-fledged opinion by Judge Abdus-
Salaam, the Court of Appeals determined that 
where aggregate one-year consecutive 
sentences are capped at 2 years pursuant to 
Penal Law section 70.30 (2) (b), jail time and 
good time credits should be applied to the two-
year period, not the longer aggregate term on 
which the two-year cap was imposed: 
  

Having determined that Penal Law § 
70.30 (2) (b) imposes a two-year 
aggregate term of imprisonment, we turn 
to whether this two-year aggregate term 
may be reduced by jail time and good 
time credit a prisoner has earned while 
incarcerated.  Penal Law § 70.30 (3) (b) 
and (4) (b) provide that, where a prisoner 
is serving consecutive definite sentences, 
jail time and good time credit must be 
applied against the prisoner's aggregate 
term of imprisonment (see Penal Law § 
70.30 [3] [b]; [4] [b] [emphasis added]), 
although good time credit may not exceed 
one third of that aggregate term (see id. 
at [4] [b]; Correction Law § 804 [1]).  

  
Considering these directives together with 
section 70.30 (2) (b), it follows that, in 
cases where the two-year limit on 
consecutive definite sentences applies, 
jail time and good time credit must be 
applied against the two-year aggregate 
term rather than the aggregate term 
imposed by the sentencing court. Under 
such circumstances, correctional 
authorities should calculate the time to be 
served under the sentences by reducing 
the two-year aggregate term by the 
available jail time credit and any good 
time credit that does not exceed 243 days 
(or one-third of the two-year aggregate 
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term) (see Penal Law § 70.30 [3] [b]; [4] 
[b]).  People ex rel Ryan… v 
Cheverko…, 183, Ct App 11-21-13 

  
  

Depraved Indifference Murder Convictions 
Stemming from Outrageously Reckless 

Driving While Intoxicated Upheld 
  

In a full-fledged opinion by Judge Lippman, the 
Court of Appeals determined that the unusually 
egregious circumstances of the three cases 
before them, all resulting in convictions for 
depraved indifference murder stemming from 
outrageously reckless driving while intoxicated, 
supported the depraved-indifference-murder 
verdicts.  Because of the fact-specific nature of 
the analysis, the relevant facts of one of the 
three cases are provided here: 
  

When viewed in the light most favorable 
to the People, there was legally sufficient 
evidence to support Heidgen’s 
convictions for depraved indifference 
murder.  The jury could have determined 
that defendant was unhappy and self-
destructive. Defendant’s friends who 
observed him at the party thought that he 
was intoxicated but not so intoxicated that 
he was incoherent, unsteady on his feet 
or slurring his speech.  Heidgen drove the 
wrong way on the highway for over two 
miles without reacting to other drivers 
coming at him, car horns, or wrong way 
signage. Perhaps most significantly, more 
than one witness testified that defendant 
appeared to follow, or track, the 
headlights of oncoming vehicles.  In 
addition, the toxicologist testified that 
defendant’s blood alcohol level would 
have caused delayed reaction time, but 
that it would not have rendered him 
incapable of reacting at all.  Based on this 
evidence, the jury could have found that, 
despite defendant’s intoxication, he 
perceived his surroundings.  The jury 
could have reasonably concluded that 
defendant drove, knowing that he was on 
the wrong side of the road and with an 
appreciation of the grave risks involved in 
that behavior.   One who engages in what 
amounts to a high speed game of 
chicken, with complete disregard for the 
value of the lives that are thereby 
endangered, is undoubtedly an individual 
whose culpability is the equivalent of an 

intentional murderer.  People v 
Heidgen…, 174, 175, 176, Ct App 11-
21-13 

  
 

 Court’s Refusal to Give the Circumstantial 
Evidence Jury Instruction Required 

Reversal---No Direct Evidence Defendant 
Was Aware of Cocaine Hidden in Vehicle 

  
The Court of Appeals reversed defendant’s 
conviction determining the trial court erred when 
it refused to charge the jury on circumstantial 
evidence.  The case was based upon the 
constructive possession of a brick of cocaine 
found in a hidden compartment in a 
vehicle.  Defendant was not the owner of the 
vehicle, was not driving the vehicle, and was not 
the target of police surveillance: 
  

It is well established that a "defendant's 
request for a circumstantial evidence 
instruction must be allowed when proof of 
guilt rests exclusively on circumstantial 
evidence" … .  Constructive possession 
can be proven directly or circumstantially, 
and the necessity of a circumstantial 
evidence charge should be resolved on a 
case-by-case basis.  In this case, the 
proof connecting defendant to the drugs 
was wholly circumstantial.  Defendant 
was not the owner or driver of the vehicle, 
nor was he the target of the surveillance 
operation, and there was no direct 
evidence that he was aware of the hidden 
compartment or that he exercised 
dominion and control over the concealed 
cocaine… . People v Santiago, 204, Ct 
App 11-26-13 

  
  

A Factually Inconsistent Verdict Did Not 
Render the Evidence Insufficient to Support 

the Conviction 
  

In a full-fledged opinion by Judge Lippman (over 
a dissent), the Court of Appeals determined a 
factual inconsistency in a jury verdict acquitting 
a defendant of one count and convicting him of 
another did not render the record evidence 
insufficient to support the conviction.  The 
defendant was charged with insurance fraud and 
arson.  The prosecution’s theory was the 
defendant burned a building down to recover the 
insurance proceeds.  The jury convicted the 
defendant of insurance fraud and acquitted him 
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of arson.  In explaining the difference between a 
factually inconsistent verdict and a verdict not 
supported by legally sufficient evidence, the 
Court of Appeals wrote: 
  

A verdict is factually inconsistent where, 
in light of the evidence presented, an 
acquittal on one count is factually 
irreconcilable with a conviction on another 
count … .  Factual inconsistency "which 
can be attributed to mistake, confusion, 
compromise or mercy - does not provide 
a reviewing court with the power to 
overturn a verdict" … .  If a jury renders a 
factually inconsistent verdict, the trial 
court "can point out the apparent 
inconsistency to the jurors, issue further 
appropriate instructions and ask them to 
continue deliberations. But a failure to 
take such action would not be an abuse 
of discretion as a matter of law" … . 
  
In contrast, a conviction not supported by 
legally sufficient evidence should be 
overturned.  A conviction is legally 
insufficient where, viewing the record in 
the light most favorable to the 
prosecution, there is no "valid line of 
reasoning and permissible inferences 
from which a rational jury could have 
found the elements of the crime proved 
beyond a reasonable doubt" … .  
  
Factual inconsistency and legal 
insufficiency are analytically distinct.  One 
may inform the other - i.e., in some 
instances, a reviewing court may consider 
a jury's acquittal on one count in 
reviewing the record to determine if a 
factually inconsistent conviction on 
another count is supported by legally 
sufficient evidence … . But it does not 
follow that such factual inconsistency in 
the verdict renders the record evidence 
legally insufficient to support the 
conviction.  Put another way, an acquittal 
is not a preclusive finding of any fact, in 
the same trial, that could have underlain 
the jury's determination. 
  
Therefore, even assuming, as submitted 
by the defendant, that the jury's verdict in 
this case presented a factual 
inconsistency, it does not affect the 
propriety of his conviction. People v 
Abraham, 192, Ct App 11-26-13 

  
  

“Something” Stuck in Victim’s Back Is 
Legally Sufficient Evidence of Displayed 

Firearm 
  

In a full-fledged opinion by Judge Read (over a 
dissent), the Court of Appeals affirmed the first-
degree robbery convictions of two co-
defendants.  The Court determined evidence of 
“something” stuck into the victim’s back was 
legally sufficient evidence of a displayed firearm, 
and a show-up identification procedure (two 
hours after and five miles away from the 
robbery) was correctly found to be reasonable 
by the lower courts (generally an unreviewable 
mixed question of law and fact for the Court of 
Appeals).  People v Howard…, 189, 190, Ct 
App 11-26-13 
 

Possession of a Controlled Substance May 
Be Proved Circumstantially/Permissible 

Inference that Possessors Know What They 
Possess 

  
The Court of Appeals determined the accusatory 
instrument charging attempted criminal 
possession of a controlled substance was 
sufficient.  The police officer observed defendant 
drop a glass pipe which contained cocaine 
“residue.” The court noted that “possession of a 
controlled substance ‘may be proven 
circumstantially,’ and ‘possession suffices to 
permit the inference that possessors know what 
they possess.’ ”  People v Jennings, 256, Ct 
App 12-10-13 
  
  

Hearing Required to Determine If Criminal 
Investigation of Defense Counsel Affected 

the Conduct of the Defense (Re: CPL 440.10 
Motion to Vacate the Conviction) 

  
The Court of Appeals determined defendant was 
entitled to a hearing on his motion to vacate his 
conviction.  Defendant’s attorney was the 
subject of a criminal investigation by the district 
attorney’s office during defendant’s trial.  The 
investigation of the attorney was not related to 
the charges against the defendant.  Therefore 
an automatic reversal was not required.  A 
hearing was necessary to determine if the 
conduct of the defense was affected by a conflict 
of interest (the district attorney’s investigation of 
defendant’s lawyer): 
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We reject defendant's request to require 
automatic reversal anytime the defense 
attorney is under investigation or being 
prosecuted by the same district attorney's 
office that is trying his client.  Indeed, in 
People v Konstantinides (14 NY3d 1, 13 
[2009]), we declined to adopt such a per 
se rule in a case where a defense 
attorney was accused of criminal 
misconduct (witness tampering, bribery 
and suborning perjury) in relation to a 
witness in his client's case.  An actual 
conflict would exist where a defense 
attorney was implicated in the crimes for 
which his client stood trial, but that was 
not the situation in Konstantinides and is 
certainly not the case here.  Accordingly, 
to obtain relief, defendant must 
demonstrate at a hearing on his 440.10 
application that "the conduct of his 
defense was in fact affected by the 
operation of the conflict of interest, or that 
the conflict operated on the 
representation" … .  People v Payton, 
232, Ct App 12-12-13 
  

  
No Preservation Required to Review Validity 
of Guilty Plea and Immediate Sentencing In 

Absence of the Waiver of the Rights to a Jury 
Trial, to Confront Witnesses and to Avoid 

Self-Incrimination 
  

In a full-fledged opinion by Judge Graffeo, the 
Court of Appeals reversed two convictions 
because the defendant entered a guilty plea and 
was immediately sentenced without any 
discussion of the “Boykin” rights waived by the 
plea (trial by jury, confront accusers, avoid self-
incrimination). The court determined that, under 
the facts, it was not possible or practical to 
preserve the error by motion: 
  

…[I]n Lopez we carved out a narrow 
exception to the preservation requirement 
for the "rare case" in which "the 
defendant's recitation of the facts 
underlying the crime pleaded to clearly 
casts significant doubt upon the 
defendant's guilt or otherwise calls into 
question the voluntariness of the plea" 
(Lopez, 71 NY2d at 666).  We also 
recognized a limited exception in Louree, 
concluding that a defendant can raise a 
…claim on direct appeal because of "the 
actual or practical unavailability of either a 

motion to withdraw the plea" or a "motion 
to vacate the judgment of conviction" 
(Louree, 8 NY3d at 546; …). 
  
Here, whether we characterize these 
cases as falling within the Lopez/Louree 
exception or treat defendant's claims as 
implicating rights of a constitutional 
dimension directed to the heart of the 
proceedings -- i.e., a mode of 
proceedings error for which preservation 
is not required -- defendant's Boykin 
claims are reviewable on direct 
appeal.  People v Tyrell…, 230, 231, Ct 
App 12-12-13 
  

  
Resentencing to a Sentence Technically 

Different from the Sentence Agreed to in a 
Plea Bargain Okay—Resentence Comported 
With Defendant’s Reasonable Expectations 

  
In a full-fledged opinion by Judge Read, over a 
dissent, the Court of Appeals determined the 
defendant was properly resentenced even 
though the sentence imposed was technically 
different from the sentence agreed to in the plea 
bargain.  The defendant had agreed to a 
sentence of 25 years and five years for the two 
crimes, with the sentencing court retaining the 
option to sentence consecutively, which it did.  It 
turned out that the five-year sentence was illegal 
(it had to be a minimum of ten). The defendant 
was resentenced to the two crimes, but this time 
concurrently.  Effectively, therefore, the 
defendant’s original sentence was 30 years, but 
he was resentenced to 25: 
  

"[A] guilty plea induced by an unfulfilled 
promise either must be vacated or the 
promise honored" … .  "The choice rests 
in the discretion of the sentencing court" 
and "there is no indicated preference for 
one course over the other" … . 

  
The sentencing court may have good 
reason to reject a defendant's request to 
withdraw his plea.  Where, as here, years 
have gone by since the original plea, it 
may be difficult for the People to locate 
witnesses, obtain their renewed 
cooperation and proceed to trial on the 
"then stale indictment[]" … .  Under these 
circumstances, allowing a defendant to 
withdraw his plea would give him "more 
than he was entitled" to under the bargain 



119 
 

he struck … .  Thus, the People "can hold 
a defendant to an agreed sentence rather 
than allow vacation of the plea when it 
would otherwise be prejudiced" … . 
  
Moreover, specific performance of a plea 
bargain does not foreclose "technical 
divergence from the precise terms of the 
plea agreement" so long as the 
defendant's reasonable expectations are 
met … .  * * * 
  
Thus, if the originally promised sentence 
cannot be imposed in strict compliance 
with the plea agreement, the sentencing 
court may impose another lawful 
sentence that comports with the 
defendant's legitimate 
expectations.  Again, "the reasonable 
understanding and expectations of the 
parties, rather than technical distinctions 
in semantics, control the question of 
whether a particular sentence imposed 
violates a plea agreement"… .  People v 
Collier, 228, Ct App 12-12-13 

  
  
Penal Law 70.85, Which Allows Resentencing 
without a Period of Post-Release Supervision 

to Remedy a Defective Sentence, Is 
Constitutional 

  
In a full-fledged opinion by Judge Rivera, the 
Court of Appeals determined Penal Law 70.85 is 
constitutional.  Section 70.85 allows the 
resentencing of a defendant who was not 
informed about post-release supervision to a 
sentence that does not include post-release 
supervision.  The statute was enacted to provide 
a remedy, other than vacation of the guilty plea, 
when a plea was entered in the absence of an 
explanation of the post-release supervision part 
of the sentence: 
  

By now it is well established that the 
State Constitution requires a trial court to 
ensure that a defendant has a "full 
understanding of what the plea connotes 
and its consequences" … .  A guilty plea 
made without notification from the court 
about the direct consequence of a PRS 
term violates the Constitution because it 
could not have been "a voluntary and 
intelligent choice among the alternative 
courses of action"… . * * * 
  

Mindful of the constitutional rights at 
issue…, we find that section 70.85 is a 
constitutionally permissible legislative 
remedy for the defectiveness of the 
plea.  Defendant's plea was knowing and 
voluntary because the Legislature has 
changed the sentencing laws governing 
pleas vulnerable to …challenge.  Section 
70.85 ensures that defendant, who is no 
longer subject to PRS, pleaded guilty with 
the requisite awareness of the direct 
consequences of his plea. People v 
Pignataro, 213, Ct App 12-12-13 

  
  

CRIMINAL LAW/EVIDENCE 
  

Defense Counsel Should Have Been Allowed 
to Refresh Witness’s Recollection With a 

Prior Statement/Conviction Reversed 
  

In a full-fledged opinion by Judge Smith, the 
Court of Appeals reversed defendant’s 
conviction because the trial judge refused to 
permit defense counsel to refresh a witness’s 
recollection with the witness’s prior 
statement.  Defendant had the victim in a 
headlock during a fight. The victim subsequently 
died.  A central issue at trial was how long 
defendant held the victim in a headlock.  One 
witness (Flynn) gave a statement indicating the 
headlock lasted 6 to 10 seconds.  The People 
did not call her.  The defense called her and she 
testified the headlock could have lasted “a 
minute or so.”  Defense counsel then attempted 
to refresh her recollection with her prior 
statement.  The trial court didn’t allow it, saying 
the witness had “given no indication she needs 
her memory refreshed:” 
  

When a witness, describing an incident 
more than a year in the past, says that it 
"could have" lasted "a minute or so," and 
adds "I don't know," the inference that her 
recollection could benefit from being 
refreshed is a compelling one.  More 
fundamentally, it was simply unfair to let 
the jury hear the "a minute or so" 
testimony -testimony damaging to the 
defense, from a defense witness's own 
lips -- while allowing the defense to make 
no use at all of an earlier, much more 
favorable, answer to the same 
question.  The trial court suggested to 
defense counsel that this was "an effort to 
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impeach your own witness," but counsel 
had not yet got to the point of 
impeachment; she only wanted to refresh 
the witness's recollection.  And in any 
event, technical limitations on the 
impeachment of witnesses must 
sometimes give way, in a criminal case, 
to a defendant's right to a fair trial 
(Chambers v Mississippi, 410 US 284 
[1973]). People v Oddone, 236, Ct App 
12-12-13 
  

  
Police Officers Properly Allowed to Testify 
About Victim’s Identification of Defendant 
Shortly After the Crime/Prior Consistent 

Statements Not Hearsay 
  

In a full-fledged opinion by Judge Smith, over a 
dissent, the Court of Appeals determined that 
two police officers, as well as the victim, were 
properly allowed to testify about the victim’s 
identification of the defendant shortly after the 
crime, extending the rule announced by the 
Court of Appeals in People v Huertas (75 NY2d 
487): 
  

Velez [the victim] identified defendant at 
trial as one of the robbers and also 
testified, without objection, to a 
description he had given the police on the 
night of the crime of a black man "about 
5'6, short hair, round face, thick 
eyebrows" and wearing a white shirt.  The 
description fits defendant, but in the video 
the man alleged to be defendant is 
wearing a blueish-gray shirt.  Velez 
testified that, before he saw the video, he 
realized that his description of the shirt 
was in error, and corrected it. 
  
Two police officers also testified, over 
objection, that Velez had given a 
description on the night of the crime. The 
officers' accounts of the description were 
brief, and consistent with Velez's.  One 
said that Velez had described a man 
"between 5'6 to 5'7 in height wearing 
shorts and . . . a white T-shirt."  The other 
said only that Velez had described "a 
short black male, dark skinned." * * * 
  
Huertas involved a … prior consistent 
statement: a witness's description, given 
shortly after the crime, of the person who 
committed it.  Huertas held testimony 

about a description to be admissible not 
under any exception to the hearsay rule, 
but because the testimony is not hearsay 
at all. It is admitted not for the truth or 
accuracy of the prior description, but as 
"evidence that assists the jury in 
evaluating the witness's opportunity to 
observe at the time of the crime, and the 
reliability of her memory at the time of the 
corporeal identification" (Huertas, 75 
NY2d at 493).  * * * 
  
The issue here is whether the rule of 
Huertas, like CPL 60.30's hearsay 
exception for prior eyewitness 
identifications, is limited to a witness's 
account of his or her own previous 
statement.  We see nothing to justify such 
a limitation.  A statement that is not 
hearsay when the declarant testifies to it 
does not become hearsay when someone 
else does so.  People v Smith, 226, Ct 
App 12-17-13 

 
 

CRIMINAL 
LAW/EVIDENCE/COLLATERAL 

ESTOPPEL 
  

“Evidentiary Fact” Resolved In Favor of 
Defendant by a Jury In the First Trial May Not 

Be Contradicted by Evidence Presented in 
the Second Trial 

  
In a full-fledged opinion by Judge Smith, over a 
dissent, the Court of Appeals determined the 
doctrine of collateral estoppel prohibited the 
introduction of evidence a firearm was displayed 
in the course of a robbery.  In the first trial, the 
defendant was acquitted of First Degree 
Robbery (which requires display of a firearm) 
and convicted of Second Degree Robbery 
(display of a weapon is not an element of 
Second Degree Robbery). The conviction was 
reversed on appeal.  In the second trial (for 
Second Degree Robbery only), the People 
presented evidence a weapon was 
displayed.  The court found the People were 
collaterally estopped from presenting evidence 
of the display of a weapon in the second trial: 
  

This case is controlled by our holding in 
People v Acevedo (69 NY2d 478, 480 
[1987]) that "the doctrine of collateral 
estoppel can be applied to issues of 
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'evidentiary' fact."  As we explained in 
Acevedo, in the analysis of collateral 
estoppel issues, facts essential to the 
second judgment are considered 
"ultimate" facts; other facts are only 
"evidentiary" (id. at 480 n 1).  Under 
Acevedo, when an issue of evidentiary 
fact has been resolved in a defendant's 
favor by a jury, the People may not, at a 
later trial, present evidence that 
contradicts the first jury's finding.  People 
v O’Toole, 233, Ct App 12-12-13 
  

  

CRIMINAL LAW/MENTAL HYGIENE 
LAW 

  
A Sex Offender Cannot Be Confined to a 
Treatment Facility as Part of “Strict and 
Intensive Supervision” under Article 10 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Rivera (over a dissent), determined 
that, pursuant to Article 10 of the Mental 
Hygiene Law, a sex offender could either be 
confined or placed under strict and intensive 
supervision (SIST), not both.  Here the hearing 
court determined the People did not meet their 
burden demonstrating the offender (Nelson D) 
should be confined, but included confinement in 
a treatment facility (Valley Ridge) as part of strict 
and intensive supervision: 
  

We conclude that article 10 provides for 
only two dispositional outcomes, 
confinement or an outpatient SIST 
regime. Therefore, we agree with Nelson 
D. that, absent a finding of the type of 
condition that statutorily subjects him to 
confinement, his placement at Valley 
Ridge constitutes involuntary 
confinement, in violation of the plain 
language of Mental Hygiene Law article 
10.  We also agree that involuntary 
commitment, as part of a SIST plan, 
deprives Nelson D. of the statutorily 
proscribed procedures mandated for 
confinement under article 10. Matter the 
State of New York v Nelson D, 194, Ct 
App 11-26-13 
 
 
 

  

EMPLOYMENT LAW/COLLECTIVE 
BARGAINING 

AGREEMENT/CONTRACT LAW 
  

Language of Collective Bargaining 
Agreements Entitled Retirees to the Same 

Health Benefits As Were In Effect at the Time 
of Retirement 

  
In a full-fledged opinion by Judge Lippman, the 
Court of Appeals determined the language used 
in successive collective bargaining agreements 
established a vested right to a continuation of 
the same health coverage in effect at the time of 
an employee’s retirement: 
  

We hold that the contracts establish a 
vested right to a continuation of the same 
health coverage under which plaintiffs 
retired, until they reach age 70, and that 
the Insurance Moratorium Law does not 
provide a basis for abrogating retirees' 
vested contractual rights.  However, 
because issues of fact remain as to the 
intended scope of plaintiffs' right, remittal 
for further factual development is required 
to determine whether the challenged 
increases in co-pays for prescription 
drugs amount to a breach of 
contract. Kolbe… v Tibbetts…, 235, Ct 
App 12-12-13 
  

 

EVIDENCE/NEGLIGENCE 
  

Error to Deny Missing Witness Jury 
Instruction on Ground Such Testimony 

Would Be Cumulative---Only Testimony of a 
Party’s Own Witnesses Can Be Deemed 

Cumulative, Not, as Here, the Testimony of 
the Opposing Party’s Witnesses 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Pigott, determined the trial court erred 
in refusing to grant the plaintiff’s request for a 
missing witness jury instruction.  Plaintiff claimed 
to have been injured in a motor vehicle accident. 
Questions were raised about whether plaintiff’s 
injuries were caused by the accident.  The 
defense failed to call any of the doctors hired by 
the defense to examine plaintiff.  The plaintiff’s 
request for the missing witness charge was 
denied on the ground the defense-doctors’ 
testimony would be merely cumulative.  The 
Court of Appeals ruled that testimony can be 
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deemed cumulative only with respect to a party’s 
own witnesses, not with respect to witnesses 
under the opposing party’s control: 
  

The appropriate analysis is found in 
Leahy v Allen (221 AD2d 88 [3d Dept 
1996]), in which the Third Department 
held that "one person's testimony 
properly may be considered cumulative of 
another's only when both individuals are 
testifying in favor of the same party" (id. 
at 92), noting that to hold "otherwise 
would lead to an anomalous 
result.  Indeed, if the testimony of a 
defense physician who had examined a 
plaintiff and confirmed the plaintiff's 
assertion of a serious injury were deemed 
to be cumulative to the evidence offered 
by the plaintiff, thereby precluding the 
missing witness charge, there would 
never be an occasion to invoke such 
charge" (id.).  Accordingly, our holding is 
that an uncalled witness's testimony may 
properly be considered cumulative only 
when it is cumulative of testimony or 
other evidence favoring the party 
controlling the uncalled witness.  
  
In short, a witness's testimony may not be 
ruled cumulative simply on the ground 
that it would be cumulative of the 
opposing witness's testimony.  Because 
the record indicates that the latter was 
Supreme Court's rationale in this case, 
Supreme Court erred in denying plaintiff's 
request for a missing witness charge. De 
Vito v Feliciano, 195, Ct App 11-26-13 
 

INSURANCE LAW/CONTRACT LAW 
  

Issuer of Excess Policy Was Required (by 
the Terms of the Policy) to Pay “All Sums,” 

Including Interest, Over and Above the 
Policy-Limit Paid Out Under the Primary 

Policy 
  

In reversing the Appellate Division, the Court of 
Appeals determined that the issuer of the 
excess policy (HIC) was obligated to pay all 
sums, including interest, after the $1,000,000 
policy limit was paid out under the primary 
policy.  The issuer of the primary was insolvent 
and the $1,000,000 primary policy limit was paid 
by the liquidator: 
  

Applying the plain meaning of the primary 
and excess policies to the particular 
medical malpractice judgment against 
plaintiff at issue here, it is clear that the 
primary insurer's liquidator fulfilled its 
obligations under the primary policy, 
thereby triggering HIC's responsibility to 
pay the interest in excess of the primary 
policy's $1,000,000 liability limit.  Upon 
entry of the initial judgment against 
plaintiff, the liquidator paid plaintiff 
$1,000,000 toward that judgment.  At that 
point, the liquidator was no longer 
required to pay interest under the 
"supplementary payments" provision of 
the primary policy because that further 
amount accrued only after the liquidator 
had already satisfied the liability limit of 
the primary policy in the manner specified 
by the "supplementary payments" 
provision.  Thus, the additional interest on 
the judgment, as amended, constituted a 
"sum[ ] in excess of the limits of liability of 
the Underlying Policy," which is covered 
by the excess policy.  Accordingly, HIC 
had to pay the additional 
interest.  Ragins… v Hospitals 
Insurance Company, Inc, 234, Ct App 
12-17-13 

  

JUDICIAL MISCONDUCT 
  

Determination Town Justice Should Be 
Removed from Office Sustained 

  
The Court of Appeals, over a dissent, sustained 
the State Commission on Judicial Conduct’s 
finding of misconduct and the determination the 
non-lawyer town court justice should be 
removed from office. The essence of the alleged 
misconduct was that the judge presided over 
matters involving his friends and relatives 
without disclosing the relationships. With respect 
to the judge’s presiding over a traffic-ticket 
proceeding (seatbelt violation) against a long-
time friend and business associate (Johnson), 
the court wrote: 
  

Although the charge against Johnson was 
relatively minor, petitioner's decision to 
hear a case involving a friend and former 
employer without even disclosing the 
existence of the personal relationship to 
the District Attorney was, under the 
circumstances presented here, no small 
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matter.  The Rules Governing Judicial 
Conduct direct that "[a] judge shall 
disqualify himself or herself in a 
proceeding in which the judge's 
impartiality might reasonably be 
questioned" (22 NYCRR § 100.3[E][1]).  A 
judge's perception of the nature or 
seriousness of the subject matter of the 
litigation has no bearing on the duty to 
recuse or disclose a relationship with a 
litigant or attorney when necessary to 
avoid the appearance of bias or 
favoritism.  Indeed, although petitioner 
denies giving Johnson preferential 
treatment, he does not defend his 
decision to sit on the case and 
acknowledges in his brief that he made 
the "wrong choice."  Matter of George…, 
249, Ct App 12-10-13 

  

LACHES 
  

German Museum Proved It Had Superior Title 
to Ancient Assyrian Gold Tablet in 

Decedent’s Estate/Doctrine of Laches Did 
Not Apply 

  
In an estate proceeding, the Court of Appeals 
determined the doctrine of laches did not apply 
and the German Museum was entitled to the 
return of the Assyrian gold tablet, which was in 
decedent’s estate but had been missing from the 
museum since World War II: 
  

We agree with the Appellate Division that 
the Estate failed to establish the 
affirmative defense of laches, which 
requires a showing "that the museum 
failed to exercise reasonable diligence to 
locate the tablet and that such failure 
prejudiced the [E]state" …. .  While the 
Museum could have taken steps to locate 
the tablet, such as reporting it to the 
authorities or listing it on a stolen art 
registry, the Museum explained that it did 
not do so for many other missing items, 
as it would have been difficult to report 
each individual object that was missing 
after the war. Furthermore, the Estate 
provided no proof to support its claim 
that, had the Museum taken such steps, 
the Museum would have discovered, prior 
to the decedent's death, that he was in 
possession of the tablet … .  As we 
observed …in a related discussion of the 

defense of statute of limitations, "[t]o 
place a burden of locating stolen artwork 
on the true owner and to foreclose the 
rights of that owner to recover its property 
if the burden is not met would . . . 
encourage illicit trafficking in stolen art" … 
. 
Additionally, the Estate failed to 
demonstrate "the essential element of 
laches, namely prejudice" … .  While the 
Estate argued that it had suffered 
prejudice due to the Museum's inaction, 
there is evidence that at least one family 
member (decedent's son) was aware that 
the tablet belonged to the Museum.  And, 
although the decedent's testimony may 
have shed light on how he came into 
possession of the tablet, we can perceive 
of no scenario whereby the decedent 
could have shown that he held title to this 
antiquity. Matter of Flamenbaum, 178, 
Ct App 11-14-13 

 

LANDLORD/TENANT 
  

Lease/Services Agreement Did Not Allow 
Building Owner to Recover for Condition of 

Property 
  

In a full-fledged opinion by Judge Smith, the 
Court of Appeals determined that plaintiffs, the 
building owners, could not recover damages 
related to the condition of the property upon the 
termination of the lease.  The property was used 
as a homeless shelter.  The City of New York 
entered into a Services Agreement with The 
Salvation Army to run the shelter.  The Salvation 
Army leased the property from the property 
owners. The City, in the Services Agreement, 
was required to pay The Salvation Army’s 
obligations to the property owners under the 
lease. The Court wrote: 
  

The Lease is clear that, as a general 
proposition, The Salvation Army is not 
obliged to pay more to plaintiffs than it 
can recover from the City, and it is 
equally clear that The Salvation Army 
must do what it reasonably can to recover 
what the City owes it.  If The Salvation 
Army breached its duty to use 
commercially reasonable efforts to 
enforce a City obligation, it could not rely 
on the City's non-payment of that 
obligation to defeat plaintiffs' 
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claim.  …[H]owever, … the complaint fails 
to allege any commercially reasonable 
step that The Salvation Army should have 
taken to recover money from the City. 
Plaintiffs do not identify any provision of 
the Services Agreement under which the 
City owes money to The Salvation Army 
that The Salvation Army failed to 
collect.  JFK Holding Company LLC v 
City of New York…, 196, Ct App 11-14-
13 

  
“Rent Paid In Advance” Lease 

Enforced/Insufficient Proof of Oral 
Modification 

  
In a full-fledged opinion by Judge Read, the 
Court of Appeals determined the Appellate 
Division correctly held the tenant was obligated 
to pay an annual rent in advance and the proof 
was insufficient to demonstrate any contrary oral 
modification of the lease.  The Court explained 
the “rent paid in advance” concept and the 
criteria for oral modification in the face of a 
clause prohibiting it: 
  

Under the common law, rent is 
consideration for the right of use and 
possession of the leased property that a 
landlord does not earn until the end of the 
rental period (…1 Friedman & Randolph, 
Friedman on Leases § 5:1.1 [5th ed 
2013]).  This presumption may be altered, 
however, by the express terms of the 
parties' lease such that rent is to be paid 
at the beginning of the rental period 
rather than the end (…1 Robert Dolan, 
Rasch's Landlord and Tenant § 12:23 [4th 
ed 1998]; 1 Friedman & Randolph § 
5:1.1). When a lease sets a due date for 
rent, that date is the date on which the 
tenant's debt accrues (see 1 Friedman & 
Randolph § 5:1.1… ).  Rent paid "in 
advance" (i.e. at the beginning of the 
term) is unrecoverable if the lease is 
terminated before the completion of the 
term, unless the language of the lease 
directs otherwise … * * * 
  
When the parties dispute whether an oral 
agreement has been formed, it is the 
conduct of the party advocating for the 
oral agreement that is "determinative," 
although the conduct of both parties may 
be relevant … .  This is because the 
equity doctrine is designed to prevent a 

party from inducing full or partial 
performance from another and then 
claiming the sanctuary of the Statute of 
Frauds or section 15-301 when suit is 
brought … . Eujoy Realty Corp v Van 
Wagner Communications LLC, 179, Ct 
App 11-26-13 

 
 

 MENTAL HYGIENE LAW 
  

Experts’ Use of Unreliable Hearsay in Article 
10 Trial Violated Due Process 

  
The Court of Appeals, in a full-fledged opinion 
by Judge Rivera (with a concurring opinion) 
determined the use of unreliable hearsay by the 
People ‘s experts in an Article 10 civil 
commitment trial of a convicted sex offender 
violated the offender’s right to due process of 
law.  The court explained that hearsay related to 
convictions was reliable, hearsay supported by 
admissions is reliable, hearsay related to 
acquittals and otherwise unsupported uncharged 
accusations is unreliable, and hearsay about 
criminal charges that result in neither acquittal 
nor conviction require close scrutiny (probative 
value versus prejudicial effect): 
  

Due process requires any hearsay basis 
evidence to meet minimum requirements 
of reliability and relevance before it can 
be admitted at an article 10 
proceeding.  In article 10 trials, hearsay 
basis evidence is admissible if it satisfies 
two criteria.  First, the proponent must 
demonstrate through evidence that the 
hearsay is reliable.  Second, the court 
must determine that "the probative value 
in helping the jury evaluate the [expert's] 
opinion substantially outweighs [its] 
prejudicial effect" (cf. Fed Rules Evid rule 
703).  These reliability and substantial 
relevance requirements provide a 
necessary counterweight to the deference 
juries may accord hearsay evidence 
simply because an expert has 
propounded it.  The requirements prevent 
an expert from serving as a passive 
conduit for hearsay, yet allow the jury to 
evaluate expert opinions by considering 
reliable and probative evidence.  This rule 
gives the judge an active role in 
managing the article 10 proceeding and 
preserving its integrity.  Matter of State 
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of New York v Floyd Y, 182, Ct App 11-
19-13 

  
 

MORTGAGES/TITLE INSURANCE 
  

Pre-Closing Documents Can Not Be Used to 
Prove Conveyance or the Issuance of Title 

Insurance 
  

The Court of Appeals determined that a third-
party purchaser of mortgages in the secondary 
mortgage market could not “rely on pre-closing 
documents to establish that a proper 
conveyance and recording of the underlying 
property occurred or that title insurance for the 
property was issued.  DLJ Mortgage Capital, 
Inc v Kontogiannis…, 253 SSM 29, Ct App 11-
14-13 
 

NEGLIGENCE 
  

“Equitable Medical Monitoring” Cause of 
Action Rejected; Plaintiffs, Who Had No 

Signs of Cancer from Heavy Smoking, Were 
Not Entitled to Bring an Action to Cover the 
Costs of CT Scans to Periodically Check for 

Cancer 
  

In a full-fledged opinion by Judge Pigott, with 
two dissenting judges, the Court of Appeals 
determined New York does not recognize a 
“medical monitoring” cause of action.  The 
plaintiffs were all heavy smokers.  None of the 
plaintiffs is currently sick.  The lawsuit sought 
damages to pay for “medical monitoring” (low 
dose CT scans “LDCT”) as a way to ensure 
early diagnosis of cancer: 
  

Plaintiffs do not claim to have suffered 
physical injury or damage to 
property.  They assert, rather, that they 
are at an "increased risk" for developing 
lung cancer and would benefit from LDCT 
monitoring, which they claim would allow 
them to discover the existence of cancers 
at an earlier stage, leading to earlier 
treatment. 
  
A threat of future harm is insufficient to 
impose liability against a defendant in a 
tort context … .  The requirement that a 
plaintiff sustain physical harm before 
being able to recover in tort is a 
fundamental principle of our state's tort 

system … .  The physical harm 
requirement serves a number of 
important purposes: it defines the class of 
persons who actually possess a cause of 
action, provides a basis for the fact-finder 
to determine whether a litigant actually 
possesses a claim, and protects court 
dockets from being clogged with frivolous 
and unfounded claims.  
  
Having alleged no physical injury or 
damage to property in their complaint, 
plaintiffs' only potential pathway to relief is 
for this Court to recognize a new tort, 
namely, an equitable medical monitoring 
cause of action.  Caronia… v Philip 
Morris USA Inc, 227, Ct App 12-17-13 

 
 

PUBLIC OFFICERS LAW/VILLAGE 
LAW/MUNICIPAL LAW 

  
Village Properly Withdrew Its Defense and 
Indemnification of Officials When Officials 

Refused a Reasonable Settlement Offer 
  

The Court of Appeals, in a full-fledged opinion 
by Judge Lippman (with a dissent), determined 
“that a municipality, consistent with its 
obligations under Public Officers Law, may 
withdraw its defense and indemnification of 
current and former municipal officials and 
officers in a civil action for their failure to accept 
a reasonable settlement offer, and that First 
Amendment concerns with respect to the 
settlement’s nondisclosure clause do not 
warrant a different conclusion:” 
  

The Freeport Village Code § 130-6 
adopts Public Officers Law § 18 (3)(a), 
which provides that "public entity shall 
provide for the defense of [an] employee 
in any civil action or proceeding, state or 
federal, arising out of any alleged act or 
omission which occurred or allegedly 
occurred while the employee was acting 
within the scope of his public employment 
or duties."  The Village's duty to defend 
and indemnify "shall be conditioned upon: 
. . . the full cooperation of the employee in 
the defense of such action or proceeding 
against the Village based upon the same 
act or omission" (Freeport Vil. Code § 
130-6 [A][1] [emphasis added]; Public 
Officers Law § 18 [5][ii]). * * * 
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A municipal employer's statutory duty to 
defend a public officer under Public 
Officers Law § 18 is similar to an 
insurance company's contractual duty to 
defend an insured (Matter of Dreyer v 
City of Saratoga Springs, 43 AD3d 586, 
588 [3d Dept 2007]).  As in the insurance 
context, petitioners were obligated to 
cooperate in the defense of the action as 
a condition of their defense and 
indemnification (Public Officers Law § 18 
[5][ii]; Freeport Vil. Code § 130-6 [A][1]).  
  
"In order to disclaim coverage on the 
ground of an insured's lack of 
cooperation, the carrier must demonstrate 
that (1) it acted diligently in seeking to 
bring about the insured's cooperation, (2) 
the efforts employed by the carrier were 
reasonably calculated to obtain the 
insured's cooperation, and (3) the attitude 
of the insured, after cooperation was 
sought, was one of willful and avowed 
obstruction"… . Matter of Lancaster v 
Incorporated Village of Freeport…, 
181, Ct App 11-19-13 
 

 

SHIELD LAW/CONSTITUTIONAL LAW 
  

Subpoena Which Could Result In Compelling 
a New York Reporter to Reveal Her Sources 
in an Out-of-State Proceeding Should Not 
Have Been Issued by a New York Court 

  
In a full-fledged opinion by Judge Graffeo, with 
three dissenting judges, the Court of Appeals 
reversed the Appellate Division and held that a 
New York reporter (Winter) could not be 
subpoenaed to testify in Colorado.  Under 
Colorado law, it was likely the reporter would 
have been compelled to reveal her sources for a 
story about a notebook provided by James 
Holmes to his psychiatrist.  Holmes was the 
shooter in a mass shooting in a movie theater in 
Aurora, Colorado, during a midnight showing of 
a “Batman” movie.  The court determined that 
the public policy underlying New York’s Shield 
Law would be violated if the subpoena were 
issued and, therefore, issuance of the subpoena 
was prohibited: 
  

…New York public policy as embodied in 
the Constitution and our current statutory 

scheme provides a mantle of protection 
for those who gather and report the news 
-- and their confidential sources -- that 
has been recognized as the strongest in 
the nation.  And safeguarding the 
anonymity of those who provide 
information in confidence is perhaps the 
core principle of New York's journalistic 
privilege, as is evident from our colonial 
tradition, the constitutional text and the 
legislative history of the Shield Law.  * * * 
  
It is therefore evident based on the New 
York Constitution, the Shield Law and our 
precedent that a New York court could 
not compel Winter to reveal the identity of 
the sources that supplied information to 
her in relation to her online news article 
about Holmes' notebook.  Holmes does 
not argue otherwise but relies on our 
decision in Matter of Codey (Capital 
Cities, Am. Broadcasting Corp.) (supra, 
82 NY2d 521) for the proposition that, 
when New York functions as the "sending 
state" in relation to a CPL 640.10(2) 
application, issues concerning testimonial 
privilege -- including the applicability of 
the absolute privilege afforded by the 
Shield Law -- simply cannot be 
considered by a New York court.  … 
  
CPL 640.10(2) is New York's codification 
of the Uniform Act to Secure the 
Attendance of Witnesses From Without a 
State in Criminal Proceedings, which has 
been adopted by all 50 states. * * * 
  
We … conclude that an order from a New 
York court directing a reporter to appear 
in another state where, as here, there is a 
substantial likelihood that she will be 
compelled to identify sources who have 
been promised confidentiality would 
offend our strong public policy -- a 
common law, statutory and constitutional 
tradition that has played a significant role 
in this State becoming the media capital 
of the country if not the world.  Matter of 
Holmes v Winter, 245, Ct App 12-12-13 
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TAX LAW/LOCAL 
LAW/CONSTITUTIONAL LAW 

  
Hotel Room Occupancy Tax On Online Hotel 

Reservations Okay 
  

The Court of Appeals, in a full-fledged opinion 
by Judge Rivera, held that a New York City hotel 
room occupancy tax (Local Law 43), applicable 
to online travel companies through which 
customers make hotel reservations, was 
constitutional (reversing the Appellate Division): 
  

Online travel companies like the plaintiffs 
have successfully reshaped the way 
people book travel.  Now, a customer can 
conveniently and efficiently search the 
plaintiffs' websites for a hotel room and 
reserve it with the click of a button.  While 
it may no longer seem novel to reserve a 
hotel room online, this innovation 
revamped the industry, and the industry 
players have reaped considerable 
profits.  However, this innovation has not 
changed the main purpose of a hotel 
reservation process: selecting and paying 
for a room for future occupancy.  Local 
Law 43 adheres to its enabling purpose, 
the taxation of hotel occupancy rent and 
charges, by taxing everything a hotel 
occupant actually pays for occupancy 
when booking online. * * * 
  
Local Law 43 is not unconstitutional 
because the State Legislature granted the 
City broad authority to impose a tax on 
hotel occupants, and Local Law 43 taxes 
only payments for the occupancy of a 
hotel room.  Expedia Inc … v City of 
New York Department of Finance…, 
180, Ct App 11-21-13 

  
  

WORKER’S COMPENSATION 
  

Worker’s Compensation Carrier Was Entitled 
to Credit for Amount Claimant Recovered in 

Civil Suit against Employer and Co-
employees 

  
In a full-fledged opinion by Judge Read, over a 
dissent, the Court of Appeals determined the 
worker’s compensation carrier, the NYS 
Insurance Fund (SIF), was entitled to a credit 
against the claimant’s future worker’s 

compensation benefits in the amount of her 
recovery in a lawsuit against her employee and 
a co-employee: 
  

Workers' Compensation Law § 29 (1) 
provides that an employee injured by "the 
negligence or wrong of another not in the 
same employ" may commence an action 
against "such other."  If the employee has 
received workers' compensation benefits, 
SIF or the other entity or person liable for 
the payment of these benefits 

  
"shall have a lien on the proceeds 
of any recovery from such other, 
whether by judgment, settlement 
or otherwise, after the deduction of 
the reasonable and necessary 
expenditures, including attorney's 
fees, incurred in effecting such 
recovery, to the extent of the total 
amount of compensation awarded 
under or provided or estimated . . . 
for such case and the expenses for 
medical treatment paid or to be 
paid by it and to such extent such 
recovery shall be deemed for the 
benefit of" 
  

SIF or the other entity or person liable for 
the payment of compensation benefits 
(Workers' Compensation Law § 29 [1]). 
Concomitantly, section 29 (4) specifies 
that "[i]f such injured employee . . . [shall] 
proceed against such other," SIF or the 
other entity or person liable for the 
payment of compensation benefits "shall 
contribute only the deficiency, if any, 
between the amount of the recovery 
against such person actually collected, 
and the compensation provided or 
estimated . . . for such case" (Workers' 
Compensation Law § 29 [4]). 
  
Section 29 (4) is referred to as the 
carrier's credit against or right to offset 
the proceeds of a lawsuit brought 
pursuant to section 29 (1).  The lien and 
offset provisions in sections 29 (1) and 
(4), respectively, "cushion[] the 
inflationary impact of the cost of 
compensation insurance and 
avoid double recovery by the claimant for 
the same predicate injury"… . Matter of 
Beth V v NYS Office of Children & 
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Family Services…, 202, Ct App 11-22-
13 

 
 

ZONING/LAND USE 
  

Criteria Not Met for “Special Facts” 
Exception to Rule that the Zoning Law in 

Effect at the Time a Site Plan Application is 
Decided Is Controlling 

  
In a full-fledged opinion by Judge Rivera, the 
Court of Appeals determined that the zoning law 
in effect at the time the applicant’s (Rocky 
Point’s) site plan application was decided, as 
opposed to the zoning law in effect when the 
application was first submitted, controlled. The 
criteria for the “special facts” exception to the 
general rule (general rule = applying the law at 
the time the application was decided) was not 
met. The court explained: 
  

In land use cases, the law in effect when 
the application is decided applies, 
regardless of any intervening 
amendments to the zoning law … . Rocky 
Point seeks to avoid this rule and have 
the zoning law in effect at the time it 
submitted its application apply to its 
request, arguing it falls within the "special 
facts" exception to the general time of 
decision rule.Under the special facts 
exception, where the land owner 
establishes that they are entitled as a 
matter of right to the underlying land use 
application---here, a "site plan"--the 
application is determined under the 
zoning law in effect at the time the 
application is submitted …. In order for a 
land owner to establish entitlement to the 
request as a matter of right, the land 
owner must be in "full compliance with the 
requirements at the time of the 
application," such that "proper action 
upon the permit would have given [the 
land owner] time to acquire a vested 
right" … . In addition to showing 
entitlement to the request as a matter of 
right, the land owner must also show 
"extensive delay indicative of bad faith," 
…, "unjustifiable actions" by the municipal 
officials, …, or "abuse of administrative 
procedures" ….As the record establishes, 
Rocky Point fails to meet the threshold 
requirement that it was entitled to the 
requested land use permit under the law 

as it existed when it filed its 
application. Rocky Point Drive-In LP v 
Town of Brookhaven, 197, Ct App 11-
14-13 
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TWO FEDERAL DISTRICT COURT 

JUDGES HAVE COME TO OPPOSITE 

CONCLUSIONS ABOUT THE 

CONSTITUTIONALITY OF THE 

NATIONAL SECURITY AGENCY’S 

BLANKET COLLECTION OF EVERY 

AMERICAN’S PHONE RECORDS 

(“TELEPHONY METADATA”) 

Bruce Freeman 

Two federal district court decisions, issued in 

December, came to opposite conclusions about 

the constitutionality of the National Security 

Agency’s (NSA’s) blanket collection of every 

American’s phone records (telephony 

metadata). 

The Fourth Amendment issue (whether the 

blanket collection and storage of every  

American’s “telephony metadata” constitutes an 

unreasonable search and seizure) forces the 

courts to either apply or distinguish the 1979 

Supreme Court ruling in Smith v Maryland, 442 

US 735. 

In Smith, the Supreme Court determined that a 

pen register device, which records the phone 

numbers associated with calls coming in to and 

going out from a particular telephone, could be 

installed without a search warrant.  The 

Supreme Court reasoned that telephone-users 

had no “reasonable expectation of privacy” in 

the numbers dialed from their phones, and, 

therefore, there was no need for the protection 

of that information under the Fourth 

Amendment. 

On December 16, 2013, US District Court Judge 

Richard Leon issued a decision in Klayman v 

Obama… [Civil Actions Nos 13-0851 13-0881 

(District of Columbia)] granting a preliminary 

injunction.  Judge Leon indicated that he would 

most likely find blanket metadata collection 

unconstitutional when the case progressed to a 

decision on the merits.  He distinguished Smith v 

Maryland, finding that technological 

developments rendered the decision 

inapplicable. 

On December 27, 2013, US District Court Judge 

William Pauley issued a decision in American 

Civil Liberties Union v Clapper [13 Civ 3994 

(Southern District of New York)] dismissing the 

lawsuit.  Judge Pauley found no meaningful 

difference between the information collected by 

a pen register and the “telephony metadata” 

collected by the NSA.  He therefore determined 

that, under Smith v Maryland, the metadata 

collection was constitutional. 

Because the constitutionality of “telephony 

metadata” collection may well be determined by 

the Supreme Court, and because Smith v 

Maryland will likely be at the core of the 

constitutional argument, these two district court 

decisions frame the issue nicely.  Relevant 

excerpts from both decisions are therefore 

presented below: 

Excerpt from Klayman v Obama 

(distinguishing Smith v Maryland): 

The analysis of this threshold issue of 

the expectation of privacy must start 

with the Supreme Court's landmark 

opinion in Smith v. Maryland, 442 U.S. 

735 (1979), which the FISC [Foreign 

Intelligence Surveillance Court] has said 

"squarely control[s]" when it comes to 

"[t]he production of telephone service 

provider metadata." Am. Mem. Op., In re 

Application of the [FBI] for an Order 

Requiring the Production of Tangible 

Things from [REDACTED], No. BR 13-

109 at 6-9 (FISC Aug. 29, 2013) 

(attached as Ex. A to Gilligan Decl.) 

[Dkt. # 25-2]. In Smith, police were 

investigating a robbery victim's reports 

that she had received threatening and 

obscene phone calls from someone 

claiming to be the robber. Id. at 737. 

Without obtaining a warrant or court 

order, police installed a pen register, 

which revealed that a telephone in 

Smith's home had been used to call the 

victim on one occasion.[43] Id. The 

Supreme Court held that Smith had no 

reasonable expectation of privacy in the 

numbers dialed from his phone because 

he voluntarily transmitted them to his 

phone company, and because it is 

generally known that phone companies 

keep such information in their business 

records. Id. at 742-44. The main thrust 
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of the Government's argument here is 

that under Smith, no one has an 

expectation of privacy, let alone a 

reasonable one, in the telephony 

metadata that telecom companies hold 

as business records; therefore, the Bulk 

Telephony Metadata Program is not a 

search. Govt.'s Opp'n at 45-50. I 

disagree. 

The question before me is not the same 

question that the Supreme Court 

confronted in Smith. To say the least, 

"whether the installation and use of a 

pen register constitutes a `search' within 

the meaning of the Fourth Amendment," 

id. at 736 — under the circumstances 

addressed and contemplated in that 

case — is a far cry from the issue in this 

case. 

Indeed, the question in this case can 

more properly be styled as follows: 

When do present-day circumstances — 

the evolutions in the Government's 

surveillance capabilities, citizens' phone 

habits, and the relationship between the 

NSA and telecom companies — 

become so thoroughly unlike those 

considered by the Supreme Court thirty-

four years ago that a precedent like 

Smith simply does not apply? The 

answer, unfortunately for the 

Government, is now. 

In United States v. Jones, 132 S. Ct. 

945 (2012), five justices found that law 

enforcement's use of a GPS device to 

track a vehicle's movements for nearly a 

month violated Jones's reasonable 

expectation of privacy. See id. at 955-56 

(Sotomayor, J., concurring); id. at 964 

(Alito, J., concurring). Significantly, the 

justices did so without questioning the 

validity of the Court's earlier decision in 

United States v. Knotts, 460 U.S. 276 

(1983), that use of a tracking beeper 

does not constitute a search because 

"[a] person travelling in an automobile 

on public thoroughfares has no 

reasonable expectation of privacy in his 

movements from one place to 

another."[44] Id. at 281. Instead, they 

emphasized the many significant ways 

in which the short-range, short-term 

tracking device used in Knotts differed 

from the constant month-long 

surveillance achieved with the GPS 

device attached to Jones's car. See 

Jones, 132 S. Ct. at 956 n.* (Sotomayor, 

J., concurring) (Knotts "does not 

foreclose the conclusion that GPS 

monitoring, in the absence of a physical 

intrusion, is a Fourth Amendment 

search"); id. at 964 (Alito, J., concurring) 

("[R]elatively short-term monitoring of a 

person's movements on public streets 

accords with expectations of privacy that 

our society has recognized as 

reasonable. But the use of longer term 

GPS monitoring in investigations of 

most offenses impinges on expectations 

of privacy." (citation omitted)); see also 

United States v. Maynard, 615 F.3d 544, 

557 (D.C. Cir. 2010), aff'd sub nom. 

Jones, 132 S. Ct. 945 ("Knotts held only 

that `[a] person traveling in an 

automobile on public thoroughfares has 

no reasonable expectation of privacy in 

his movements from one place to 

another,' not that such a person has no 

reasonable expectation of privacy in his 

movements whatsoever, world without 

end, as the Government would have it." 

(citation omitted; quoting Knotts, 460 

U.S. at 281)).[45] 

Just as the Court in Knotts did not 

address the kind of surveillance used to 

track Jones, the Court in Smith was not 

confronted with the NSA's Bulk 

Telephony Metadata Program.[46] Nor 

could the Court in 1979 have ever 

imagined how the citizens of 2013 would 

interact with their phones. For the many 

reasons discussed below, I am 

convinced that the surveillance program 

now before me is so different from a 

simple pen register that Smith is of little 

value in assessing whether the Bulk 

Telephony Metadata Program 

constitutes a Fourth Amendment 

search. To the contrary, for the following 

reasons, I believe that bulk telephony 

metadata collection and analysis almost 
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certainly does violate a reasonable 

expectation of privacy. 

First, the pen register in Smith was 

operational for only a matter of days 

between March 6, 1976 and March 19, 

1976, and there is no indication from the 

Court's opinion that it expected the 

Government to retain those limited 

phone records once the case was over. 

See 442 U.S. at 737. In his affidavit, 

Acting Assistant Director of the FBI 

Robert J. Holley himself noted that 

"[p]en-register and trap-and-trace 

(PR/TT) devices provide no historical 

contact information, only a record of 

contacts with the target occurring after 

the devices have been installed." Holley 

Decl. ¶ 9. This short-term, forward-

looking (as opposed to historical), and 

highly-limited data collection is what the 

Supreme Court was assessing in Smith. 

The NSA telephony metadata program, 

on the other hand, involves the creation 

and maintenance of a historical 

database containing five years' worth of 

data. And I might add, there is the very 

real prospect that the program will go on 

for as long as America is combatting 

terrorism, which realistically could be 

forever! 

Second, the relationship between the 

police and the phone company in Smith 

is nothing compared to the relationship 

that has apparently evolved over the last 

seven years between the Government 

and telecom companies. Compare 

Smith, 442 U.S. at 737 ("[T]he telephone 

company, at police request, installed a 

pen register at its central offices to 

record the numbers dialed from the 

telephone at petitioner's home."), with 

Govt.'s Opp'n at 8-9 ("Under this 

program, . . . certain 

telecommunications service providers [ ] 

produce to the NSA on a daily basis 

electronic copies of call detail records, 

or telephony metadata. . . . The FISC 

first authorized the program in May 

2006, and since then has renewed the 

program thirty-five times. . . ." 

(emphases added; citation and internal 

quotation marks omitted)). The Supreme 

Court itself has long-recognized a 

meaningful difference between cases in 

which a third party collects information 

and then turns it over to law 

enforcement, see, e.g., Smith, 442 U.S. 

735; United States v. Miller, 425 U.S. 

435 (1976), and cases in which the 

government and the third party create a 

formalized policy under which the 

service provider collects information for 

law enforcement purposes, see 

Ferguson v. Charleston, 532 U.S. 67 

(2001), with the latter raising Fourth 

Amendment concerns. In Smith, the 

Court considered a one-time, targeted 

request for data regarding an individual 

suspect in a criminal investigation, see 

Smith, 442 U.S. at 737, which in no way 

resembles the daily, all-encompassing, 

indiscriminate dump of phone metadata 

that the NSA now receives as part of its 

Bulk Telephony Metadata Program. It's 

one thing to say that people expect 

phone companies to occasionally 

provide information to law enforcement; 

it is quite another to suggest that our 

citizens expect all phone companies to 

operate what is effectively a joint 

intelligence-gathering operation with the 

Government. Cf. U.S. Dep't of Justice v. 

Reporters Comm. for Freedom of the 

Press, 489 U.S. 749, 764 (1989) 

("Plainly there is a vast difference 

between the public records that might 

be found after a diligent search of 

[various third parties' records] and a 

computerized summary located in a 

single clearinghouse of 

information.").[47] 

Third, the almost-Orwellian technology 

that enables the Government to store 

and analyze the phone metadata of 

every telephone user in the United 

States is unlike anything that could have 

been conceived in 1979. In Smith, the 

Supreme Court was actually considering 

whether local police could collect one 

person's phone records for calls made 

after the pen register was installed and 

for the limited purpose of a small-scale 
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investigation of harassing phone calls. 

See Smith, 442 U.S. at 737. The notion 

that the Government could collect 

similar data on hundreds of millions of 

people and retain that data for a five-

year period, updating it with new data 

every day in perpetuity, was at best, in 

1979, the stuff of science fiction. By 

comparison, the Government has at its 

disposal today the most advanced 

twenty-first century tools, allowing it to 

"store such records and efficiently mine 

them for information years into the 

future." Jones, 132 S. Ct. at 956 

(Sotomayor, J., concurring). And these 

technologies are "cheap in comparison 

to conventional surveillance techniques 

and, by design, proceed[ ] 

surreptitiously," thereby "evad[ing] the 

ordinary checks that constrain abusive 

law enforcement practices: limited police 

. . . resources and community hostility." 

Id.[48] 

Finally, and most importantly, not only is 

the Government's ability to collect, store, 

and analyze phone data greater now 

than it was in 1979, but the nature and 

quantity of the information contained in 

people's telephony metadata is much 

greater, as well. According to the 1979 

U.S. Census, in that year, 71,958,000 

homes had telephones available, while 

6,614,000 did not. U.S. DEP'T OF 

COMMERCE & U.S. DEP'T OF HOUS. 

& URBAN DEV., ANNUAL HOUSING 

SURVEY: 1979, at 4 (1981) (Table A-1: 

Characteristics of the Housing 

Inventory: 1979 and 1970). In December 

2012, there were a whopping 

326,475,248 mobile subscriber 

connections in the United States, of 

which approximately 304 million were 

for phones and twenty-two million were 

for computers, tablets, and modems.[49] 

CTIA — The Wireless Ass'n ("CTIA"), 

Wireless Industry Survey Results — 

December 1985 to December 2012, at 

2, 6 (2013) ("CTIA Survey Results");[50] 

see also Sixteenth Report, In re 

Implementation of Section 6002(b) of 

Omnibus Budget Reconciliation Act, WT 

Dkt. No. 11-186, at 9 (F.C.C. Mar. 21, 

2013) ("[A]t the end of 2011 there were 

298.3 million subscribers to mobile 

telephone, or voice, service, up nearly 

4.6 percent from 285.1 million at the end 

of 2010."). The number of mobile 

subscribers in 2013 is more than 3,000 

times greater than the 91,600 subscriber 

connections in 1984, INDUS. 

ANALYSIS DIV., FED. COMMC'NS 

COMM'N, TRENDS IN TELEPHONE 

SERVICE 8 (1998), and more than triple 

the 97,035,925 subscribers in June 

2000, CTI Survey Results, supra, at 

4.[51] It is now safe to assume that the 

vast majority of people reading this 

opinion have at least one cell phone 

within arm's reach (in addition to other 

mobile devices). Joanna Brenner, Pew 

Internet: Mobile (Sept. 18, 2013) (91% 

of American adults have a cell phone, 

95-97% of adults age 18 to 49);[52] 

CTIA, Wireless Quick Facts (last visited 

Dec. 10, 2013) ("CTIA Quick Facts") 

(wireless penetration — the number of 

active wireless units divided by total 

U.S. and territorial population — was 

102.2%) as of December 2012).[53] In 

fact, some undoubtedly will be reading 

this opinion on their cell phones. Maeve 

Duggan, Cell Phone Activities 2013 

(Sept. 19, 2013) (60% of cell phone 

owners use them to access 

internet).[54] Cell phones have also 

morphed into multi-purpose devices. 

They are now maps and music players. 

Id. (49% of cell phone owners use their 

phones to get directions and 48% to 

listen to music). They are cameras. 

Keith L. Alexander, Camera phones 

become courthouse safety issue, 

WASH. POST, Apr. 22, 2013, at B01. 

They are even lighters that people hold 

up at rock concerts. Andy Rathbun, Cool 

2 Know — Cell phone virtuosos, 

NEWSDAY, Apr. 20, 2005, at B02. They 

are ubiquitous as well. Count the 

phones at the bus stop, in a restaurant, 

or around the table at a work meeting or 

any given occasion. Thirty-four years 

ago, none of those phones would have 

been there.[55] Thirty-four years ago, 
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city streets were lined with pay phones. 

Thirty-four years ago, when people 

wanted to send "text messages," they 

wrote letters and attached postage 

stamps.[56] 

Admittedly, what metadata is has not 

changed over time. As in Smith, the 

types of information at issue in this case 

are relatively limited: phone numbers 

dialed, date, time, and the like.[57] But 

the ubiquity of phones has dramatically 

altered the quantity of information that is 

now available and, more importantly, 

what that information can tell the 

Government about people's lives. See 

Quon, 130 S. Ct. at 2630 ("Cell phone 

and text message communications are 

so pervasive that some persons may 

consider them to be essential means or 

necessary instruments for self-

expression, even self-identification. That 

might strengthen the case for an 

expectation of privacy. . . . [And] the 

ubiquity of those devices has made 

them generally affordable. . . ."); cf. 

Jones, 132 S. Ct. at 956 (Sotomayor, J., 

concurring) (discussing the "substantial 

quantum of intimate information about 

any person" captured by GPS tracking). 

Put simply, people in 2013 have an 

entirely different relationship with 

phones than they did thirty-four years 

ago. As a result, people make calls and 

send text messages now that they 

would not (really, could not) have made 

or sent back when Smith was decided 

— for example, every phone call today 

between two people trying to locate one 

another in a public place. See CTIA 

Quick Facts, supra (2.3 trillion voice 

minutes used in 2012, up from 62.9 

billion in 1997). This rapid and 

monumental shift towards a cell phone-

centric culture means that the metadata 

from each person's phone "reflects a 

wealth of detail about her familial, 

political, professional, religious, and 

sexual associations," Jones, 132 S. Ct. 

at 955 (Sotomayor, J., concurring), that 

could not have been gleaned from a 

data collection in 1979. See also Decl. 

of Prof. Edward W. Felten ("Felten 

Decl.") [Dkt. # 22-1], at ¶¶ 38-58. 

Records that once would have revealed 

a few scattered tiles of information about 

a person now reveal an entire mosaic — 

a vibrant and constantly updating picture 

of the person's life. See Maynard, 615 

F.3d at 562-63.[58] Whereas some may 

assume that these cultural changes will 

force people to "reconcile themselves" 

to an "inevitable" "diminution of privacy 

that new technology entails," Jones, 132 

S. Ct. at 962 (Alito, J., concurring), I 

think it is more likely that these trends 

have resulted in a greater expectation of 

privacy and a recognition that society 

views that expectation as 

reasonable.[59] 

In sum, the Smith pen register and the 

ongoing NSA Bulk Telephony Metadata 

Program have so many significant 

distinctions between them that I cannot 

possibly navigate these uncharted 

Fourth Amendment waters using as my 

North Star a case that predates the rise 

of cell phones. Plaintiffs have alleged 

that they engage in conduct that exhibits 

a subjective expectation of privacy in the 

bulk, five-year historical record of their 

telephony metadata, see Pls.' Mem. at 

21; Suppl. Klayman Aff. ¶¶ 5, 10, 13; 

Strange Aff. ¶¶ 11, 19, and I have no 

reason to question the genuineness of 

those subjective beliefs.[60] The more 

difficult question, however, is whether 

their expectation of privacy is one that 

society is prepared to recognize as 

objectively reasonable arid justifiable. 

As I said at the outset, the question 

before me is not whether Smith answers 

the question of whether people can 

have a reasonable expectation of 

privacy in telephony metadata under all 

circumstances. Rather, the question that 

I will ultimately have to answer when I 

reach the merits of this case someday is 

whether people have a reasonable 

expectation of privacy that is violated 

when the Government, without any 

basis whatsoever to suspect them of 

any wrongdoing, collects and stores for 
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five years their telephony metadata for 

purposes of subjecting it to high-tech 

querying and analysis without any case-

by-case judicial approval. For the many 

reasons set forth above, it is significantly 

likely that on that day, I will answer that 

question in plaintiffs' favor. 

Excerpt from American Civil Liberties Union 

v Clapper (applying Smith v Maryland): 

A. Fourth Amendment  

The Fourth Amendment guarantees that 

all people shall be "secure in their 

persons, houses, papers, and effects, 

against unreasonable searches and 

seizures." U.S. Const. amend. IV. "[T]he 

Fourth Amendment protects people, not 

places." Katz v.United States, 389 U.S. 

347, 351 (1967). A "search" occurs for 

purposes ofthe Fourth Amendment 

when the Government violates a 

person's "reasonable expectation of 

privacy." Katz, 389 U.S. at 360-61 

(Harlan, J., concurring); see also United 

States v. Jones, 132 S. Ct. 945, 950 

(2012); Bond v. United States, 529 U.S. 

334, 337 (2000).  

In Smith v. Maryland, 442 U.S. 735 

(1979), the Supreme Court held 

individuals have no "legitimate 

expectation of privacy" regarding the 

telephone numbers they dial because 

they knowingly give that information to 

telephone companies when they dial a 

number. 442 U.S. at 742. Smith's 

bedrock holding is that an individual has 

no legitimate expectation of privacy in 

infonnation provided to third parties.16  

Smith arose from a robbery investigation 

by the Baltimore police. Smith, 442 U.S. 

at 737. Without a warrant, the police 

requested that the telephone company 

install a device known as a pen register, 

which recorded the numbers dialed from 

Smith's home. Smith, 442 U.S. at 737. 

After Smith's arrest, he moved to 

suppress evidence derived from the pen 

register. Smith, 442 U.S. at 737. Noting 

it had consistently "held that a person 

has no legitimate expectation ofpriyacy 

in information he voluntarily turns over 

to third parties," Smith, 442 U.S. at 743-

44, the Court found that telephone 

customers have no subjective 

expectation of privacy in the numbers 

they dial because they convey that 

information to the telephone company 

knowing that the company has facilities 

to make permanent records of the 

numbers they dial. Smith, 442 16 

Here are just a few matters in which an 

individual has no constitutionally 

protected expectation ofpriyacy. See, 

e.g., United States v. Miller, 425 U.S. 

435,441-43 (1976) (bank. records); 

Couch v. United States, 409 U.S. 322, 

335-36 (1973) (records given to 

accountant); Hoffa v. United States, 385 

U.S. 293, 302-03 (1966) (infommtion 

revealed to a confidant); Qn Lee v. 

United States, 343 U.S. 747, 971 (1952) 

(information revealed to a false friend); 

see also United States v.Todisco, 667 

F.2d 255, 258 (2d Cir. 1981) (telephone 

numbers collected by a pen register). 

And some more recent iterations. See, 

e.g., United States v. Penine, 518 F.3d 

1196, 1204-05 (1Oth Cir. 2008) 

(subscriber information provided to an 

internet service provider); United States 

v. Lifshitz, 369 F.3d 173, 190 (2d Cir. 

2004) (information from a home 

computer that is transmitted over the 

Internet or by email); see also United 

States v. Meregildo, 883 F. Supp. 2d 

523, 526 (S.D.N.Y. 2012) (information 

provided to Facebook "friend"). For an 

excellent discussion on the third party 

doctrine, see generally, Orin S. Ken, 

The Case for the Third Party Doctrine, 

107 Mich. L. Rev. 561 (2009). U.S. at 

742-43.  

The privacy concerns at stake in Smith 

were far more individualized than those 

raised by the ACLU. Smith involved the 

investigation of a single crime and the 

collection of telephone call detail 

records collected by the telephone 

company at its central office, examined 

by the police, and related to the target of 

their investigation, a person identified 
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previously by law enforcement. See 

Smith, 442 U.S. at 737. Nevertheless, 

the Supreme Court found there was no 

legitimate privacy expectation because 

"[t]elephone users ... typically know that 

they must convey numerical information 

to the telephone company; that the 

telephone company has facilities for 

recording this information; and that the 

telephone company does in fact record 

this information for a variety of legitimate 

business purposes." Smith, 442 U.S. at 

743; see also, e.g., United States v. 

Reed, 575 F.3d 900, 914 (9th Cir. 2009) 

(finding that because "data about the 

data, there is no Fourth Amendment 

'expectation of privacy.'") (citation 

omitted).  

The ACLU argues that analysis of bulk 

telephony metadata allows the creation 

of a rich mosaic: it can "reveal a 

person's religion, political associations, 

use of a telephone-sex hotline, 

contemplation of suicide, addiction to 

gambling or drugs, experience with 

rape, grappling with sexuality, or support 

for particular political causes." Decl. of 

Edward Felten, Professor of Computer 

Science and Public Affairs, Princeton 

University,~ 42 (ECF No. 27). But that is 

at least three inflections from the 

Government's bulk telephony metadata 

collection. First, without additional legal 

justification-subject to rigorous 

minimization procedures-the NSA 

cannot even query the telephony 

metadata database. Second, when it 

makes a query, it only learns the 

telephony metadata of the telephone 

numbers within three "hops" of the 

"seed."  

Third, without resort to additional 

techniques, the Government does not 

know who any of the telephone numbers 

belong to. In other words, all the 

Government sees is that telephone 

number A called telephone number B. It 

does not know who subscribes to 

telephone numbers A or B.  

Further, the Government repudiates any 

notion that it conducts the type of data 

mining the ACLU warns about in its 

parade of horribles.17  

The ACLU also argues that "[t]here are 

a number of ways in which the 

Government could perform three-hop 

analysis without first building its own 

database of every American's call 

records." Supp. Decl. of Edward Felten, 

6 (ECF No. 68-1). That has no traction. 

At bottom, it is little more than an 

assertion that less intrusive means to 

collect and analyze telephony metadata 

could be employed. But, the Supreme 

Court has "repeatedly refused to declare 

that only the 'least intrusive' search 

practicable can be reasonable under the 

Fourth Amendment." City of Ontario. 

CaL v. Quon, 130 S.C t. 2619,2632 

(2010) (citing Vernonia School Dist. 47J 

v. Acton, 115 S. Ct. 2386,2396 (1995)). 

That judicial-Monday-morning-

quarterbacking "could raise insuperable 

barriers to the exercise of virtually all 

search-and-seizure powers" because 

judges engaging in after-the-fact 

evaluations of government conduct "can 

almost always imagine some alternative 

means by which the objectives might 

have been accomplished." Quon, 130 S. 

Ct. at 2632 (internal quotation marks 

and citations omitted).  

The ACLU's pleading reveals a 

fundamental misapprehension about 

ownership of telephony metadata. In its 

motion for a preliminary injunction, the 

ACLU seeks to: (1) bar the Government 

from collecting "Plaintiffs' call records" 

under the bulk telephony metadata 

collection program; (2) quarantine "all of 

Plaintiffs' call records" already collected 

under the bulk telephony metadata 

collection program; and (3) prohibit the 

Government from querying metadata 

obtained through the bulk telephony 

metadata collection program using any 

phone number or other identifier 

associated with Plaintiffs. Pls. Mot. at 2.  
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First, the business records created by 

Verizon are not "Plaintiffs' call records." 

Those records are created and 

maintained by the telecommunications 

provider, not the ACLU. Under the 

Constitution, that distinction is critical 

because when a person voluntarily 

conveys information to a third party, he 

forfeits his right to privacy in the 

information. Se~ Smith, 422 U.S. at 742. 

Second, the Government's subsequent 

querying of the telephony metadata 

does not implicate the Fourth 

Amendment--anymore than a law 

enforcement officer's query of the FBI's 

fingerprint or DNA databases to identify 

someone. See Maryland v. King, 133 S. 

Ct. 1958, 1963-64 (2013). In the context 

of DNA querying, any match is of the 

DNA profile-and like telephony metadata 

additional investigative step are required 

to link that DNA profile to an individual.  

The collection of breathtaking amounts 

of information unprotected by the Fourth 

Amendment does not transform that 

sweep into a Fourth Amendment 

search. Cf. United States v. Dionisio, 

410 U.S. 1, 13 (1973) (Where single 

grand jury subpoena did not constitute 

unreasonable seizure, it could not be 

"rendered unreasonable by the fact that 

may others were -42-subjected to the 

same compulsion"); In re Grand Jury 

Proceedings: Subpoena Duces Tecum, 

827 F.2d at 305 ("[T]he fourth 

amendment does not necessarily 

prohibit the grand jury from engaging in 

a 'dragnet' operation.") (citation omitted).  

The ACLU's reliance on the concurring 

opinions in Jones is misplaced. In 

Jones, the police attached a GPS 

tracking device to the undercarriage of a 

vehicle without a warrant and tracked 

the vehicle's location for the next four 

weeks. 132 S. Ct. at 948. The majority 

held that a "search" occurred because 

by placing the GPS device on the 

vehicle, "[t]he Government physically 

occupied private prope1iy for the 

purpose of obtaining information .... 

[S]uch a physical intrusion would have 

been considered a 'search' within the 

meaning of the Fourth Amendment 

when it was adopted." Jones, 132 S. Ct. 

at 949 (citation omitted). In two separate 

concurring opinions, five justices 

appeared to be grappling with how the 

Fourth Amendment applies to 

technological advances. Jones, 132 S. 

Ct. at 957 (Sotomayor, J., concurring); 

Lone~, 132 S. Ct. at 964 (Alito, J., 

concurring).  

But the Supreme Court did not overrule 

Smith. And the Supreme Court has 

instructed lower courts not to predict 

whether it would overrule a precedent 

even if its reasoning has been 

supplanted by later cases. "[T]he Court 

of Appeals should ... leav[ e] to th[ e 

Supreme] Court the prerogative of 

overruling its own decisions." Agostini v. 

Felton, 521 U.S. 203, 237 (1997) 

(quoting Rodriguez de Quijas v. 

Shearson/Am. Express, Inc., 490 U.S. 

477, 484 (1989)).  

Clear precedent applies because Smith 

held that a subscriber has no legitimate 

expectation of privacy in telephony 

metadata created by third parties. See 

Smith, 442 U.S. at 744-45. Inferior 

courts are bound by that precedent.  

Some ponder the ubiquity of cellular 

telephones and how subscribers' 

relationships with their telephones have 

evolved since Smith. While people may 

"have an entirely different relationship 

with telephones than they did thirty-four 

years ago," Klayman, 2013 WL 

6571596, at *21, this Court observes 

that their relationship with their 

telecommunications providers has not 

changed and is just as frustrating. 

Telephones have far more versatility 

now than when Smith was decided, but 

this case only concerns their use as 

telephones. The fact that there are more 

calls placed does not undermine the 

Supreme Court's finding that a person 

has no subjective expectation of privacy 

in telephony metadata. See Smith, 442 

U.S. at 745. ("The fortuity of whether or 
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not the [tele]phone company in fact 

elects to make a quasi-permanent 

record of a particular number dialed 

does not ... make any constitutional 

difference. Regardless of the 

[tele]phone company's election, 

petitioner voluntarily conveyed to it 

information that it had facilities for 

recording and that it was free to 

record.") Importantly, "what metadata is 

has not changed over time," and "[a]s in 

Smith, the~ of information at issue in 

this case are relatively limited: 

[tele]phone numbers dialed, date, time, 

and the like." Klayman, 2013 WL 

6571596, at *21 (emphasis in original). 

Because Smith controls, the NSA's bulk 

telephony metadata collection program 

does not violate the Fourth Amendment.  

This important constitutional issue is not the only 

legal issue raised by the NSA’s “telephony 

metadata” collection. 

Congress is grappling with whether to change 

the statutory authorization for metadata 

collection.   

As discussed in articles in Issues 4 and 5 of the 

Rochester Law Digest, some members of 

Congress, including authors of the authorizing 

statute (Section 215 of the Patriot Act), have 

stated publicly that the “relevant-to-a-terrorism-

investigation” requirement in the existing statute 

is violated by the indiscriminate collection of 

everyone’s records.  

Representative Sensenbrenner and Senator 

Leahy have introduced amendments to section 

215 which ostensibly require the government to 

make a more explicit demonstration of relevancy 

(to a terrorism investigation) before metadata 

collection can be allowed by the supervising 

court. 

Senator Feinstein, on the other hand, has 

introduced amendments which will explicitly 

authorize blanket metadata collection. 

If Senator Feinstein’s amendment is adopted by 

Congress, the constitutional question will 

become determinative. 
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INTERGENERATIONAL JUSTICE, 

HUMAN RIGHTS, AND THE “PUBLIC 

TRUST” DOCTRINE---MORAL AND 

LEGAL COMPONENTS OF OUR 

RESPONSIBILITY TO ADDRESS 

CLIMATE CHANGE  

Bruce Freeman; Gregg Freeman 

In an article published December 3, 2013, 

James Hansen, formerly with NASA and now at 

Columbia University, along with seventeen other 

climate scientists and scholars, described what 

needs to be done to prevent catastrophic climate 

change.  Once again, it has been made clear 

that fossil fuels now being extracted by 

unconventional means (like hydrofracking) 

should be left in the ground. 

The article includes a brief discussion of 

“Intergenerational Justice and Human Rights” 

which addresses our responsibility to future 

generations to start reducing our carbon dioxide 

emissions immediately.  The article notes the 

use of the “public trust” doctrine (the 

government’s duty to protect the environment for 

generations to come) in at least one active 

lawsuit brought by young people. 

The following excerpt is from the article, which is 

published in PLOS ONE, an open access 

journal, and is entitled Assessing “Dangerous 

Climate Change”: Required Reduction of Carbon 

Emissions to Protect Young People, Future 

Generations and Nature [by James Hansen, 

Pushker Kharecha, Makiko Sato, Valerie 

Masson-Delmotte, Frank Ackerman, David J. 

Beerling, Paul J. Hearty, Ove Hoegh-Guldberg, 

Shi-Ling Hsu, Camille Parmesan, Johan 

Rockstrom, Eelco J. Rohling, Jeffrey Sachs, 

Pete Smith, Konrad Steffen, Lise Van Susteren, 

Karina von Schuckmann, and James C. 

Zachos]: 

… Rapid emissions reduction is required 

to restore Earth’s energy balance and 

avoid ocean heat uptake that would 

practically guarantee irreversible effects. 

Continuation of high fossil fuel 

emissions, given current knowledge of 

the consequences, would be an act of 

extraordinary witting intergenerational 

injustice. Responsible policymaking 

requires a rising price on carbon 

emissions that would preclude 

emissions from most remaining coal and 

unconventional fossil fuels and phase 

down emissions from conventional fossil 

fuels. * * * 

Fairness: Intergenerational Justice 

and Human Rights 

Relevant fundamentals of climate 

science are clear. The physical climate 

system has great inertia, which is due 

especially to the thermal inertia of the 

ocean, the time required for ice sheets 

to respond to global warming, and the 

longevity of fossil fuel CO2 in the 

surface carbon reservoirs (atmosphere, 

ocean, and biosphere). This inertia 

implies that there is additional climate 

change “in the pipeline” even without 

further change of atmospheric 

composition. Climate system inertia also 

means that, if large-scale climate 

change is allowed to occur, it will be 

exceedingly long-lived, lasting for many 

centuries. 

One implication is the likelihood of 

intergenerational effects, with young 

people and future generations inheriting 

a situation in which grave consequences 

are assured, practically out of their 

control, but not of their doing. The 

possibility of such intergenerational 

injustice is not remote – it is at our 

doorstep now. We have a planetary 

climate crisis that requires urgent 

change to our energy and carbon 

pathway to avoid dangerous 

consequences for young people and 

other life on Earth. 

Yet governments and industry are 

rushing into expanded use of fossil 

fuels, including unconventional fossil 

fuels such as tar sands, tar shale, shale 

gas extracted by hydrofracking, and 

methane hydrates. How can this course 

be unfolding despite knowledge of 

climate consequences and evidence 

that a rising carbon price would be 
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economically efficient and reduce 

demand for fossil fuels? A case has 

been made that the absence of effective 

governmental leadership is related to 

the effect of special interests on policy, 

as well as to public relations efforts by 

organizations that profit from the public’s 

addiction to fossil fuels [237], [250]. 

The judicial branch of governments may 

be less subject to pressures from 

special financial interests than the 

executive and legislative branches, and 

the courts are expected to protect the 

rights of all people, including the less 

powerful. The concept that the 

atmosphere is a public trust [251], that 

today’s adults must deliver to their 

children and future generations an 

atmosphere as beneficial as the one 

they received, is the basis for a lawsuit 

[252] in which it is argued that the U.S. 

government is obligated to protect the 

atmosphere from harmful greenhouse 

gases. 

Independent of this specific lawsuit, we 

suggest that intergenerational justice in 

this matter derives from fundamental 

rights of equality and justice. The 

Universal Declaration of Human Rights 

[253] declares “All are equal before the 

law and are entitled without any 

discrimination to equal protection of the 

law.” Further, to consider a specific 

example, the United States Constitution 

provides all citizens “equal protection of 

the laws” and states that no person can 

be deprived of “life, liberty or property 

without due process of law”. These 

fundamental rights are a basis for young 

people to expect fairness and justice in 

a matter as essential as the condition of 

the planet they will inhabit. We do not 

prescribe the legal arguments by which 

these rights can be achieved, but we 

maintain that failure of governments to 

effectively address climate change 

infringes on fundamental rights of young 

people. 

Ultimately, however, human-made 

climate change is more a matter of 

morality than a legal issue. Broad public 

support is probably needed to achieve 

the changes needed to phase out fossil 

fuel emissions. As with the issue of 

slavery and civil rights, public 

recognition of the moral dimensions of 

human-made climate change may be 

needed to stir the public’s conscience to 

the point of action. 

A scenario is conceivable in which 

growing evidence of climate change and 

recognition of implications for young 

people lead to massive public support 

for action. Influential industry leaders, 

aware of the moral issue, may join the 

campaign to phase out emissions, with 

more business leaders becoming 

supportive as they recognize the merits 

of a rising price on carbon. Given the 

relative ease with which a flat carbon 

price can be made international [236], a 

rapid global emissions phasedown is 

feasible. As fossil fuels are made to pay 

their costs to society, energy efficiency 

and clean energies may reach tipping 

points and begin to be rapidly adopted. 

Our analysis shows that a set of actions 

exists with a good chance of averting 

“dangerous” climate change, if the 

actions begin now. However, we also 

show that time is running out. Unless a 

human “tipping point” is reached soon, 

with implementation of effective policy 

actions, large irreversible climate 

changes will become unavoidable. Our 

parent’s generation did not know that 

their energy use would harm future 

generations and other life on the planet. 

If we do not change our course, we can 

only pretend that we did not know. 

[FOOTNOTES REFERRED TO IN THE 

ABOVE EXCERPT FROM THE 

HANSEN ARTICLE] 

236. Hsu S-L (2011) The Case for a 

Carbon Tax. Washington, DC: Island 

Press.  

237. Hansen J (2009) Storms of My 

Grandchildren. New York: Bloomsbury. 

304 pp. 
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(http://www.un.org/en/documents/udhr/). 

The “public trust” lawsuit mentioned in the 

Hansen article is now on appeal after the DC 

District Court dismissed the complaint.  

Environmental law scholars have submitted an 

amicus brief (filed in December, 2013) 

explaining the doctrine.  The following is the 

“Summary of Argument” from that brief: 

This case involves the duties of federal 

officials under the Public Trust Doctrine 

(PTD), and how those duties apply to 

the air we breathe.  The PTD concerns 

the fundamental relationship between 

government and its citizens: the basic 

expectation, central to the purpose of 

organized government, that natural 

resources essential to survival remain 

abundant, justly distributed, and 

bequeathed to future generations.    

 The foundational U.S. Supreme Court 

public trust cases held that government 

has no authority to substantially impair 

or alienate resources crucial to public 

welfare.  The Nation’s public trust over 

these resources remains an attribute of 

sovereignty that government cannot 

shed.  The constitutional reserved 

powers doctrine in conjunction with the 

public trust prevents any one legislature 

from depriving a future legislature of the 

natural resources necessary to provide 

for the well-being and survival of its 

citizens.  This requirement of sovereign 

restraint and intergenerational 

stewardship is implicit in the Vesting 

Clause and the due process and equal 

protection guarantees of the 

Constitution.  Through the PTD, the 

Constitution governs for the perpetual 

preservation of the Nation.   

 The PTD imposes sovereign duties on 

the federal government to protect the 

atmosphere necessary for human 

survival.  Government agencies allowing 

massive amounts of carbon dioxide to 

imperil the climate system jeopardize 

the future life, liberty, and property of the 

youth plaintiffs in this case and future 

generations.  Supported by the world’s 

leading climate scientists, Youth 

Appellants submit that they will face “the 

collapse of natural resource systems 

and a largely uninhabitable Nation” if 

courts do not intervene to hold 

government accountable for protection 

of the atmosphere before climate tipping 

points are passed.  Appellants’ Opening 

Brief at 3, 7.  Government’s failure to 

address impending catastrophic harm 

violates the basic constitutional public 

trust duty, applicable to the federal 

government through the reserved 

powers doctrine and other constitutional 

provisions, to protect resources crucial 

for future human survival and welfare.   

“Brief of Law Professors as Amici Curiae 

In Support of Plaintiffs-Appellants 

Seeking Reversal,” Alec L … v 

McCarthy… (No. 11-cv-02235). 

Fundamental concepts of justice and human 

rights should inform the actions we need to take 

now to prevent the otherwise inevitable climate 

catastrophe. 
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