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elements of several intentional torts, including malicious prosecution, false 

arrest, false imprisonment, libel, slander and tortious interference with a 

prospective business advantage (note that issuance of an appearance ticket 

does not amount to false arrest or imprisonment): 

 

Malicious prosecution: 
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The First Department, over a dissent, determined that the jury's conclusion the 
statute of limitations was tolled under the continuous treatment doctrine should 
not be disturbed.  Plaintiff underwent Lasik surgery and complained of blurry 
vision and other complications in several follow up visits which ended in 
2004.  Plaintiff commenced the lawsuit after a subsequent visit in 2007.  The 
question was whether the 2007 visit was related to the 2004 visits such that the 
continuous treatment doctrine applied.  The court discussed the doctrine in 
depth.  The court noted that the doctrine did not apply to plaintiff-wife's 
derivative claims: 

  
Plaintiff ... asserts that the 2007 visit satisfied CPLR 214-a, because it 
was for the "same" condition as the 2004 visits, which was blurry vision 
in his left eye. He further argues that whether he and defendant agreed 
that he would seek further treatment after the May 2004 visit is 
irrelevant, because defendant "guaranteed" that the Lasik procedure 
would correct the blurry condition, and stated that he was plaintiff's 
"doctor for life" for that purpose. 
  
Although the CPLR defines "continuous" treatment as treatment "for the 
same illness, injury or condition" out of which the malpractice arose 
(CPLR 214-a [emphasis added]), the controlling case law holds only that 
the subsequent medical visits must "relate" to the original condition ... . 
Here, plaintiff initially engaged defendant to correct his blurry vision, and 
the 2007 visit was motivated by continued blurriness in plaintiff's eye, 
thus making the two visits "related" ...  
 
Indeed, this view of the evidence has support in the case law. For 
example, in Branigan v DeBrovner (197 AD2d 270 [1st Dept 1994]), the 
defendant gynecologist failed to diagnose rubella in the plaintiff, his 
pregnant patient. He argued that the plaintiff's cause of action for 
malpractice accrued, at the latest, when he read the results of a rubella 
test that he had ordered and declared her to not have contracted the 
disease, a date which predated the commencement of the action by 
more than 21/2 years (id. at 271-272).  
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more than 2 years (id. at 271-272). This Court 
disagreed, and held that the continuous treatment 
doctrine tolled the start of the limitations period until the 
plaintiff's final prenatal visit, stating as follows: "Here, it is 
undisputed that Dr. DeBrovner was plaintiff's 
gynecologist and had been providing her with prenatal 
care during her early pregnancy. While Dr. DeBrovner 
would limit the condition being treated to rubella and the 
course of treatment to his May 15, 1989 negative 
diagnosis, it is clear that plaintiff was under his care for 
all her early pregnancy prenatal medical needs, and not 
for a series of unrelated and discrete tests and 
procedures, each giving rise to a separate and unrelated 
course of treatment. Plaintiff engaged Dr. DeBrovner's 
services for her pregnancy and not her complaint of 
rubella. As her gynecologist/obstetrician, he was 
required to treat the complications of her pregnancy or, if 
the complication was beyond his area of specialty, to 
refer her to another competent medical care provider. 
Continuous treatment for prenatal care should extend to 
the time of birth and encompass the myriad, diverse 
procedures and tests appropriate to carrying a child to 
term and the delivery" (id. at 274). In so holding, we 
cited favorably to a Third Department decision, Miller v 
Rivard (180 AD2d 331 [3d Dept 1992]). That case 
involved a woman's "wrongful conception" claim arising 
out of an unsuccessful vasectomy performed on her 
husband (id. at 333-334). The defendant doctor moved 
for summary judgment based on the statute of limitations 
(id. at 334). Although it was dicta because the court 
deemed the defendant to have conceded the point, the 
court stated the following: "[T]he course of related, 
continuous treatment in the case of a vasectomy 
performed for the purpose of birth control does not end 
until completion of the postoperative procedures of 
fertility testing and notification to the patient that the test 
results show that the vasectomy was a success" (id. at 
338). 

 
Here, plaintiff testified, and the jury was entitled to 
believe, that, prior to the Lasik surgery, defendant 
guaranteed him a good result, meaning that the 
procedure would fix plaintiff's nearsightedness. Under 
these circumstances, we find that, like the plaintiff 
in Branigan, who was considered to be under the 
continuous care of her doctor until she carried her baby 
to term, and the plaintiff in Miller, whose husband was 
considered to be under the continuous care of his doctor 
until it was determined that he was sterile, plaintiff was 
under the continuous care of defendant for statute of 
limitations purposes until defendant rectified plaintiff's 
vision problems, or, as turned out to be the case, 
determined that any further efforts by him to do so would 
be futile. 
 
We must also address defendant's argument that 
because plaintiff pursued no treatment for over 30 
months after May 2004, he is not entitled to a tolling 
based on his single visit in February 2007. This, again, 
ignores plaintiff's belief that he was under the active 

treatment of defendant at all times, so long as the Lasik 
surgery did not result in an appreciable improvement in 
his vision. In determining whether continuous treatment 
exists, the focus is on whether the patient believed that 
further treatment was necessary, and whether he sought 
such treatment (see Rizk v Cohen, 73 NY2d 98, 104 
[1989]). Further, this Court has suggested that a key to a 
finding of continuous treatment is whether there is "an 
ongoing relationship of trust and confidence between" 
the patient and physician (Ramirez v Friedman, 287 
AD2d 376, 377 [1st Dept 2001]). Plaintiff's testimony that 
he considered defendant to be his "[doctor] for life," and 
that the efficacy of the Lasik was guaranteed, was a 
sufficient basis for the jury to conclude that such a 
relationship existed. 
 
Edmonds v Getchonis (150 AD2d 879 [3d Dept 1989]), a 
dental malpractice case, illustrates this point. There, the 
defendant inserted an implant in the plaintiff's mouth in 
November 1977 to correct a "denture problem" (id. at 
879-880). After the removable implant was determined 
to be ineffective, the defendant inserted a fixed one in 
August 1978 (id. at 880). He then told the plaintiff that he 
no longer needed to see her, unless she had any 
problems (id.). In fact, the plaintiff wrote a letter to the 
defendant in September 1978 thanking the defendant for 
his efforts and noting "we have finally come to a parting 
of our ways" (id.). In December 1980, 27 months later, 
the plaintiff went to see the defendant, complaining of 
"continued denture-related problems," and continued 
under his care through August 1982 (id.). The defendant 
moved for summary judgment dismissing part of the 
action, which was commenced in September 1983, 
arguing that any claim for malpractice that took place 
more than three years prior (the statute of limitations 
was three years at the time) was time-barred (id.). The 
plaintiff contended that her visit in December 1980 
related back to the insertion of the original implant, and 
the court found that there was at least an issue of fact, 
stating as follows: "Assessed from plaintiff's point of 
view, the temporal gap between visits was not 
excessive. In her opposing affidavit, plaintiff averred that 
she continued to place her trust and confidence in [the 
defendant's] care, that she did not consult any other 
dentist, that her September 10, 1978 letter was not 
intended to terminate her relationship with [the 
defendant] and that she finally returned for treatment 
when 'the problem with my implant get [sic] 
progressively worse.' Given the history of dental 
treatment in this case, we find, at the very least, that a 
question of fact exists as to whether plaintiff's December 
1980 return was 'timely' for purposes of establishing the 
required continuity" (id. at 881). 
 
Plaintiff's vision problems here are analogous to the 
plaintiff's "denture problem" in Edmonds, and the jury did 
not act irrationally in finding that plaintiff continued to 
place trust and confidence in defendant's ability to 
correct his blurry vision. * * * Devadas v Niksarli, 2014 
NY Slip Op 06032, 1st Dept 9-4-14 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06032.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06032.htm
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[From the Editor:  To search for relevant cases, using 
Google Chrome, click on the three horizontal bars in the 
upper right corner of your screen, click on “find” and then 
type your search terms in the box.  For example, “Fourth 
Department” will take you to all the Fourth Department 
decisions.  “CPLR 3211” will take you to all the 
discussions of pre-answer motions to dismiss. Almost 
any strong term you would expect to appear in the cases 
you are looking for will work, i.e., “double jeopardy;” 
“testamentary capacity;” “special employee;” “Article 78;” 
“tolling statute of limitations;” ‘medical malpractice;” etc. 
Also, it may help to print out just the two-page Index for 
easy reference.] 
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ACCOUNT STATED/CONTRACT LAW 
  

Account Stated Criteria Met 
  
The Second Department determined plaintiff was entitled 
to recover under the doctrine of "account stated:" 
  

In support of its motion for summary judgment, 
the plaintiff submitted monthly billing statements 
from 1993 to 2011, together with an affidavit from 
its vice-president and credit manager explaining 
that the billing statements were sent to the 
defendants in the ordinary course of business and 
that the defendants accepted and retained those 
statements without objection. The billing 
statements also demonstrated that the 
defendants had made partial payments on the 
account until on or about May 2010. This was 
sufficient to establish the plaintiff's prima facie 
entitlement to judgment as a matter of law on the 
cause of action to recover on an account stated ... 
. In opposition, the defendants failed to submit 
any evidence that would raise a triable issue of 
fact as to whether they received the billing 
statements or ever disputed the bills. National 
Commerce Exch of Long Is Inc v 
Cosmopolitan Coach Ltd, 2014 NY Slip Op 
06068, 2nd Dept 9-10-14 

 

ADMINISTRATIVE LAW/APPEALS 
  

Criteria for Court Review of Agency Action 
Explained 

  
In affirming the town's approval of a subdivision plan, the 
Third Department explained its review powers: 

  
..."[i]t is not the province of the courts to second-
guess thoughtful agency decisionmaking and, 
accordingly, an agency decision should be 
annulled only if it is arbitrary, capricious or 
unsupported by the evidence" ... . Moreover, 
"[w]hile judicial review must be meaningful, the 
courts may not substitute their judgment for that 
of the agency for it is not their role to weigh the 
desirability of any action or [to] choose among 
alternatives" ... . Matter of Dugan v Liggan, 2014 
NY Slip Op 07404, 3rd Dept 10-30-14 

 
 
 

ADMINISTRATIVE LAW/ARTICLE 
78/APPEALS 

  
"Substantial Evidence" Standard of Court Review 

Explained 
  
The Second Department explained the "substantial 
evidence" standard of court review of an administrative 
agency's determination after a disciplinary hearing: 
  

Substantial evidence "is related to the charge or 
controversy and involves a weighing of the quality 
and quantity of the proof"; the term "means such 
relevant proof as a reasonable mind may accept 
as adequate to support a conclusion or ultimate 
fact" ... . "Where there is conflicting evidence or 
different inferences may be drawn from the 
evidence, the duty of weighing the evidence and 
making the choice rests solely upon the 
[administrative agency]. The courts may not 
weigh the evidence or reject the choice made by 
[such agency] where the evidence is conflicting 
and room for choice exists'" ... . Matter of 
Sullivan v County of Rockland, 2014 NY Slip 
Op 06593, 2nd Dept 10-1-1 

 
ADMINISTRATIVE LAW/REAL PROPERTY 

TAX/RIPENESS 
  

Denial of Property Tax Refunds by Director of Tax 
Commission Was Not Final---Article 78 Claims Not 

Ripe for Judicial Review 
  
The Second Department determined the Article 78 
proceedings seeking property tax refunds were not ripe 
for judicial review because the denial of the refunds by 
the Director of the county Tax Commission was not final: 
  

...[T]he Supreme Court properly determined that 
his claims seeking CPLR article 78 relief relating 
to his tax refund applications were not ripe for 
judicial review. Administrative determinations may 
only be challenged via CPLR article 78 review 
after the determination is final (see CPLR 
7801[1]). "For a challenge to administrative action 
to be ripe, the administrative action sought to be 
reviewed must be final, and the anticipated harm 
caused by the action must be direct and 
immediate" ... . Moreover, a matter is not ripe 
where the claimed harm may be prevented or 
significantly ameliorated by further administrative 
action ... . Here, the issuance of written 
recommendations by the Executive Director of the 
Westchester County Tax Commission was not a 
final approval or denial of the appellant's tax 
refund applications (see RPTL 5565])... . Matter 
of Greenberg v Assessor of Town of 
Scarsdale, 2014 NY Slip Op 07160, 2nd Dept 
10-22-14 

 

APPELLATE DIVISION 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06068.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06068.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06068.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06068.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07404.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07404.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06593.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06593.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06593.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07160.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07160.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07160.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07160.htm
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AGENCY/CIVIL PROCEDURE/CONTRACT 
LAW 

  
Evidence Did Not "Utterly Refute" Plaintiff's 

Allegation He Had No Notice Individual Defendant 
Was Acting as an Agent for a Disclosed Corporate 

Principal---Motion to Dismiss Action Against 
Individual Defendant Pursuant to CPLR 3211 Should 

Not Have Been Granted 

  
The Third Department determined Supreme Court 
should not have granted individual defendant's 
(Valentino's) motion to dismiss pursuant to CPLR 3211 
(a) (1) and (7) because the evidence did not "utterly 
refute" plaintiff's claim he had no notice Valentino was 
acting as an agent of a disclosed corporate principal 
when a building contract was executed: 
  

"It is well settled that an individual who signs a 
contract as an agent for an entity will be held 
personally liable on the contract if the agency 
relationship is not disclosed" ... . Whether or not a 
principal is disclosed depends upon whether, at 
the time of the underlying transaction, the other 
party to the contract had notice that the agent was 
acting for a principal and knew of the principal's 
identity ... . 

  
Here, the contract identified J & J Enterprises as 
the builder, but there is no reference in the 
contract or in the accompanying specifications 
sheet to the status of J & J Enterprises as the 
trade name of a corporation or to Valentino's 
status as an officer or representative of any such 
corporation.  Winer v Valentino, 2014 NY Slip 
Op 07050, 3rd Dept 10-16-14 

 

ANIMAL LAW 
  

Injury Caused by Dog's Rambunctious Behavior Not 
Actionable 

  
Plaintiff was injured when a dog, Heidi, jumped off a 
hammock causing plaintiff to fall from the hammock.  In 
affirming the grant of summary judgment to the 
defendant, the Third Department explained the relevant 
strict liability criteria (no negligence cause of action lies 
for injuries caused by a dog): 
  

There is no cause of action in negligence as 
against the owner of a dog who causes injury, but 
one may assert a claim in strict liability against a 
dog owner for harm caused by the dog's vicious 
propensities when the owner knew or should have 
known of those propensities ... . A vicious 
propensity in this context need not involve any 
ferocious or aggressive behavior, but has instead 
been defined as "a proclivity to act in a way that 
puts others at risk of harm, so long as such 

proclivity results in the injury giving rise to the 
lawsuit" ... . However, "normal canine behavior" 
does not establish vicious propensities, and 
"rambunctious behavior will show awareness of a 
vicious propensity only if it is the very behavior 
that resulted in [a] plaintiff's injury" ... . Clark v 
Heaps, 2014 NY Slip Op 07239, 3rd Dept 10-23-
14 

 

ARBITRATION 
  

Arbitrator's Award Which Did Not Resolve the 
Controversy Properly Vacated 

  
The Second Department held the arbitrator's award was 
properly vacated because it was neither final nor definite 
and failed to determine damages.  The petitioner was 
injured while riding in respondent-county's bus: 
  

Although judicial review of arbitration awards is 
limited ..., an award will be vacated when the 
arbitrator making the award "so imperfectly 
executed it that a final and definite award upon 
the subject matter submitted was not made" 
(CPLR 7511[b][1][iii]...). An award will be vacated 
as indefinite or nonfinal for purposes of CPLR 
7511 if it does not "dispose of a particular issue 
raised by the parties" ..., or " if it leaves the 
parties unable to determine their rights and 
obligations, if it does not resolve the controversy 
submitted or if it creates a new controversy'" ... . 
  
Here, the arbitrator's award was neither definite 
nor final, as it failed to resolve the controversy 
submitted, to wit, the negligence of each party 
and the amount of damages, if any. The arbitrator 
did not make any specific findings of fact or 
credibility or dispose of the issues raised by the 
parties. Instead, the arbitrator pointed to a fact not 
in dispute—that the petitioner was not wearing a 
seatbelt—and determined that he did not need to 
decide whether the County was negligent. In 
doing so, the arbitrator failed to dispose of the 
controversy with which he had been charged ... . 
  
Moreover, the arbitrator also failed to determine 
damages and instead referred to the parties' 
agreement, to which he was not privy, and 
awarded the petitioner "the low" sum of damages, 
despite finding that the petitioner was barred from 
recovering any damages ... .  Matter of Andrews 
v County of Rockland, 2014 NY Slip Op 06078, 
2nd Dept 9-10-14 

 

 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07050.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07050.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07239.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07239.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07239.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06078.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06078.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06078.htm
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CIVIL PROCEDURE 
  

Class Certification Not Available When Action Seeks 
Payment of a Nonwaivable Penalty 

  
The Second Department, reversing Supreme Court, 
determined the respondent county's request for class 
certification should not have been granted because the 
action sought payment of a penalty.  The county was 
seeking to act on behalf of 55 other governmental 
agencies to recover a "hotel tax" which allegedly was not 
fully paid by the appellants, online sellers of hotel 
accommodations: 
  

Pursuant to CPLR 901(b), "Unless a statute 
creating or imposing a penalty, or a minimum 
measure of recovery specifically authorizes the 
recovery thereof in a class action, an action to 
recover a penalty, or minimum measure of 
recovery created or imposed by statute may not 
be maintained as a class action." "However, even 
where a statute creates or imposes a penalty, the 
restriction of CPLR 901(b) is inapplicable where 
the class representative seeks to recover only 
actual damages and waives the penalty on behalf 
of the class, and individual class members are 
allowed to opt out of the class to pursue their 
punitive damages claims" ... . Nonetheless, the 
"waiver" exception to CPLR 901(b) does not apply 
where a penalty is mandatory and cannot be 
waived ... . 
  
Here, the plaintiff cannot obtain class certification 
of this action because, under the plaintiff's own 
Hotel Tax law, it is required to recover a "penalty" 
of 5% of the amount of the tax allegedly due from 
the appellants within the meaning of CPLR 
901(b), the recovery of which in a class action is 
not specifically authorized in the Hotel Tax law, 
and the imposition of which cannot be waived, as 
conceded by the plaintiff's representative during 
the deposition. Accordingly, the Supreme Court 
should have denied the plaintiff's motion pursuant 
to CPLR article 9 for class certification of this 
action. County of Nassau v Expedia Inc, 2014 
NY Slip Op 06050, 2nd Depy 9-10-14 
  
  

Late Motion to Amend Complaint Should Have Been 
Granted--No Showing of Prejudice 

  
The Second Department determined a late motion to 
amend a complaint should have been granted: 
  

...[T]he plaintiff also proposed an amendment to 
add a cause of action which alleged facts setting 
forth a cognizable cause of action to recover 
damages sounding in intentional tort. This cause 
of action is not palpably insufficient or patently 
devoid of merit, and there is no evidence that this 

amendment would prejudice or surprise 
[defendants]... . Although the plaintiff delayed in 
making the motion for leave to amend, mere 
lateness is not a barrier to the amendment—it 
must be lateness coupled with significant 
prejudice to the other side ... . [Defendants] 
cannot claim significant prejudice, since the 
proposed amendment arises out of the same 
facts as those set forth in the first amended 
complaint ... . Accordingly, the Supreme Court 
should have granted that branch of the plaintiff's 
cross motion which was for leave to file a second 
amended complaint, in effect, to add a cause of 
action to recover damages sounding in intentional 
tort ... . Ciminello v Sullivan, 2014 NY Slip Op 
06048, 2nd Dept 9-10-14 
  

60-Day Rule Did Not Apply---Failure to Submit 
Proposed Order Within 60 Days Did Not Constitute 

Abandonment of the Claim 
  
The Second Department determined the 60-day rule with 
respect to the submission of orders did not apply: 
  

22 NYCRR 202.48, entitled "[s]ubmission of 
orders, judgments and decrees for signature," 
states in pertinent part: 

  
"(a) Proposed orders or judgments, with 
proof of service on all parties where the 
order is directed to be settled or submitted 
on notice, must be submitted for signature, 
unless otherwise directed by the court, 
within 60 days after the signing and filing of 
the decision directing that the order be 
settled or submitted. 
"(b) Failure to submit the order or judgment 
timely shall be deemed an abandonment of 
the motion or action, unless for good cause 
shown." 
  

Here, the so-called 60-day rule set forth in 22 
NYCRR 202.48 is not applicable because the 
Supreme Court's direction that the defendants 
submit a proposed order with respect to an 
award of an attorney's fee did not specify that 
the proposed order be settled or submitted on 
notice ... . Accordingly, the plaintiff's contention 
that the defendants abandoned their claim for an 
award of an attorney's fee by failing to comply 
with the 60-day rule is without merit. 47 Thames 
Realty LLC v Robinson, 2014 NY Slip Op 
06051, 2nd Dept 9-10-14 

  

 Abuse of Discretion to Grant Conditional Order of 

Preclusion and to Deny Late Motion to Amend Bill of 
Particulars 

  
The Second Department reversed Supreme Court in a 
medical malpractice action, finding that the conditional 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06050.htm
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http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06048.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06048.htm
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granting of defendants' motion to preclude the plaintiff 
from submitting evidence of neurological injuries and the 
denial of plaintiffs' motion to amend the bill of particulars 
constituted abuse of discretion.  The Second 
Department determined plaintiffs did not "willfully and 
contumaciously fail to appear for a neuropsychological 
examination" by the defendants' doctor and the 
amendment of the bill of particulars would not prejudice 
the defendants.  The court noted that the plaintiffs' 
request to audiotape the neurophsychological 
examination was not supported by "special and unusual 
circumstances" warranting it: 
  

"The Supreme Court has broad discretion in 
making determinations concerning matters of 
disclosure, including the nature and degree of the 
penalty to be imposed under CPLR 3126" ... . 
However, "before a court invokes the drastic 
remedy of striking a pleading, or even of 
precluding evidence, there must be a clear 
showing that the failure to comply with court-
ordered discovery was willful and contumacious" 
... . Here, the Supreme Court improvidently 
exercised its discretion in granting that branch of 
the hospital defendants' motion which was to 
conditionally preclude the plaintiffs from 
introducing evidence of the injured plaintiff's 
neurological injuries, since there was no clear 
showing that the injured plaintiff had willfully and 
contumaciously failed to appear for a 
neuropsychological examination. Moreover, under 
the circumstances of this case, it cannot be said 
that the conduct of the plaintiffs or their attorney 
warranted the imposition of sanctions. * * * 
  
"Generally, in the absence of prejudice or surprise 
to the opposing party, leave to amend a bill of 
particulars should be freely granted unless the 
proposed amendment is palpably insufficient or 
patently devoid of merit'" ... . Where there is an 
unreasonable delay in seeking leave to amend, 
without excuse, and the motion for leave to 
amend is made close to or on the eve of trial, it is 
an improvident exercise of discretion to grant the 
relief ... . However, lateness alone is "not a barrier 
to the amendment. It must be lateness coupled 
with significant prejudice to the other side" ... . In 
this case, the proposed amendment was first 
sought in September 2011. Since the hospital 
defendants and Roca were aware of the plaintiffs' 
allegations well before the eve of trial, they were 
not prejudiced by the amendment. Under the 
totality of the circumstances, the Supreme Court 
improvidently exercised its discretion in denying 
that branch of the plaintiffs' motion which was for 
leave to amend the bill of particulars ... 
. Dimouslas v Roca, 2014 NY Slip Op 0 

 
 

Wrong Party Name Could Not Be Remedied by 
Service of an Amended Summons and Complaint---

Supreme Court Could Not Grant Motion to Serve 
Amended Pleadings Because the Court Never Had 

Personal Jurisdiction Over the Misnamed Party 
(Misnamed Party Never Served)---Relation Back 

Doctrine Did Not Apply 
  
The Second Department reversed Supreme Court and 
granted defendant's motion to dismiss.  The pleadings 
named a trade name, not the correct name of the 
business. Supreme Court had allowed plaintiffs to serve 
an amended summons and complaint.  The Second 
Department determined Supreme Court never had 
jurisdiction over the defendant (because the defendant 
was never served) and the relation back doctrine did not 
apply: 
  

The Supreme Court should have granted the 
appellant's motion pursuant to CPLR 3211(a)(8) 
to dismiss the complaint insofar as asserted 
against "Summit Business Media," as a trade 
name is not a jural entity amenable to suit ... . In 
addition, under CPLR 305(c), "an amendment to 
correct a misnomer will be permitted if the court 
has acquired jurisdiction over the intended but 
misnamed defendant provided that . . . the 
intended but misnamed defendant was fairly 
apprised that [it] was the party the action was 
intended to affect . . . [and] would not be 
prejudiced' by allowing the amendment" ... . Here, 
because neither the appellant nor its 
predecessor-in-interest, Summit Business Media, 
LLC, were served with process, the Supreme 
Court lacked personal jurisdiction over them, and 
lacked the authority to grant leave to amend the 
summons and complaint ... . Further, the plaintiffs 
failed to establish that the relation-back doctrine 
applied (see CPLR 203[b]...). Honeyman v 
Curiosity Works Inc, 2014 NY Slip Op 06176, 
2nd Dept 9-17-14 
 

Verdict Finding Defendant's Negligence Was Not the 
Proximate Cause of the Injury Set Aside as Against 

the Weight of the Evidence---Criteria Explained 
  
The Second Department affirmed the setting aside of a 
liability verdict as against the weight of the 
evidence.  The jury had found the defendant negligent 
but determined the negligence was not the proximate 
cause of the injury. The court explained the relevant 
criteria: 
  

A jury verdict should not be set aside as contrary 
to the weight of the evidence unless the jury could 
not have reached the verdict by any fair 
interpretation of the evidence ... . A jury's finding 
that a party was at fault but that such fault was 
not a proximate cause of the accident is 
inconsistent and against the weight of the 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06170.htm
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evidence only when the issues are so inextricably 
interwoven as to make it logically impossible to 
find negligence without also finding proximate 
cause ... . 

  
Under the circumstances of this case, the jury's 
finding that the defendants were negligent but that 
their negligence was not a substantial factor in 
causing the subject accident was not supported 
by a fair interpretation of the evidence ... . 
Accordingly, the Supreme Court properly granted 
the plaintiff's motion pursuant to CPLR 4404(a) to 
set aside the jury verdict as contrary to the weight 
of the evidence and for a new trial. Batista v 
Bogopa Serv Corp, 2014 NY Slip Op 06933, 
2nd Dept 10-15-14 

  
Dismissal Under Doctrine of Res Judicata Affirmed 

  
The Second Department affirmed the dismissal of the 
complaint under the doctrine of res judicata and 
succinctly explained the underlying principles: 
  

"Under the doctrine of res judicata, a disposition 
on the merits bars litigation between the same 
parties, or those in privity with them, of a cause of 
action arising out of the same transaction or 
series of transactions as a cause of action that 
either was raised or could have been raised in the 
prior proceeding" ... . "The fact that causes of 
action may be stated separately, invoke different 
legal theories, or seek different relief will not 
permit relitigation of claims" ... . Here, the 
plaintiff's claims ... arose out of the same series of 
transactions as those at issue in a prior action ..., 
and were, or could have been, raised in that prior 
action, which was disposed of on the merits in an 
order of the Supreme Court ... . Harris v City of 
New York, 2014 NY Slip Op 06945, 2nd Dept 
10-15-14 

  
Stipulation of Discontinuance With Prejudice in 

Federal Action Did Not Bar State Action Under the 
Doctrine of Res Judicata 

  
The Second Department determined a stipulation of 
discontinuance (with prejudice) of a federal action did 
not preclude the state action under the doctrine of res 
judicata.  The court explained the narrow application of 
"with prejudice" in this context: 
  

"A stipulation of discontinuance with prejudice has 
the same preclusive effect as a judgment on the 
merits" ... . "The general rule is that a stipulation 
of discontinuance with prejudice is afforded res 
judicata effect and will bar litigation of the 
discontinued causes of action" ... . But the 
language "with prejudice" is narrowly interpreted 
when the interests of justice or the particular 
equities involved warrant such an approach ... . 

  
As the Supreme Court found, the gravamen of 
[plaintiff's] federal complaint was civil RICO 
claims. The complaint in the instant action, 
however, does not allege that [defendant] violated 
a substantive RICO statute ... . "[E]stablishing a 
RICO violation requires more than proof of 
common-law fraud or conspiracy to defraud" ... . 
Furthermore, the particular equities involved 
require that the phrase "with prejudice" in the 
stipulation of discontinuance be narrowly 
construed so as not to bar the continued litigation 
of the instant action ... . The record demonstrates 
that the instant action continued to be actively 
litigated contemporaneously with the voluntary 
discontinuance of [the] federal action. The record 
supports a determination that [plaintiff] never 
abandoned litigation of his state action and that 
[defendant] was aware of this fact. Accordingly, 
the Supreme Court properly determined that the 
voluntary discontinuance with prejudice by 
[plaintiff] of his federal action did not operate as a 
res judicata bar to the litigation of his instant 
action. Klein v Gutman, 2014 NY Slip Op 06949, 
2nd Dept 10-15-14 
 

Criteria for Setting Aside a Verdict As a Matter of 
Law and As Against the Weight of the Evidence 

Described 
  
In affirming the denial of motions to set aside the verdict 
in a medical malpractice case, the Second Department 
explained the criteria for setting aside a verdict as a 
matter of law and as against the weight of the evidence: 
  

"A motion for judgment as a matter of law 
pursuant to CPLR . . . 4404 may be granted only 
when the trial court determines that, upon the 
evidence presented, there is no valid line of 
reasoning and permissible inferences which could 
possibly lead rational persons to the conclusion 
reached by the jury upon the evidence presented 
at trial, and no rational process by which the jury 
could find in favor of the nonmoving party" ... . "In 
considering such a motion, the trial court must 
afford the party opposing the motion every 
inference which may properly be drawn from the 
facts presented, and the facts must be considered 
in a light most favorable to the nonmovant'" ... . * * 
* 
  
Furthermore, "[a] jury verdict should not be set 
aside as contrary to the weight of the evidence 
unless the jury could not have reached the verdict 
by any fair interpretation of the evidence" ... . " 
Whether a jury verdict should be set aside as 
contrary to the weight of the evidence does not 
involve a question of law, but rather requires a 
discretionary balancing of many factors'" ... . We 
accord deference to the credibility determinations 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06933.htm
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http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06949.htm
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of the jury as factfinder, which had the opportunity 
to see and hear the witnesses ... . Applying these 
principles to the facts of this case, the jury's 
determination that the defendant departed from 
good and accepted nursing practice and that such 
departure was a proximate cause of the 
plaintiff['s] ... injuries was supported by a fair 
interpretation of the evidence ... . Messina v 
Staten Is Univ Hosp, 2014 Slip Op 06952, 2nd 
Dept 10-15-14 
 

In the Absence of a Showing of Possible Fraud, 
Income Tax Returns Not Discoverable 

  
In an action alleging a breach of an insurance policy, 
defendant sought discovery of plaintiff's income tax 
returns.  In affirming Supreme Court's refusal to compel 
production of the returns, the Second Department 
explained: 
  

Tax returns generally are not discoverable in the 
absence of a strong showing that the information 
is indispensable to a claim or defense and cannot 
be obtained from other sources .... Here, the 
defendants failed to make such a showing. 
Contrary to their contention, the defendants did 
not make a sufficiently strong showing to warrant 
disclosure of the plaintiff's tax returns, such as 
indicia of fraud ... . Katz v Castlepoint Ins Co, 
2014 NY Slip Op 07128, 2nd Dept 10-22-14 

   
Unexcused Failure to Comply with Discovery Orders 

Warranted Striking of the Pleadings 
  
The Second Department determined plaintiff's failure to 
facilitate an independent medical examination was willful 
and contumacious warranting the striking of the 
pleadings: 
  

"The determination whether to strike a pleading 
for failure to comply with court-ordered disclosure 
lies within the sound discretion of the trial court" ... 
. "However, the drastic remedy of striking a 
pleading pursuant to CPLR 3126 should not be 
imposed unless the failure to comply with 
discovery demands or orders is clearly willful and 
contumacious. Willful and contumacious conduct 
may be inferred from a party's repeated failure to 
comply with court-ordered discovery, coupled with 
inadequate explanations for the failures to comply 
or a failure to comply with court-ordered discovery 
over an extended period of time" ... . Specifically, 
contrary to the plaintiff's contention, dismissal of 
the complaint is warranted where a party 
repeatedly fails to appear at scheduled IMEs 
without adequate excuse .... It is undisputed that 
the plaintiff not only missed the scheduled IMEs 
without any excuse, but also missed the 
rescheduled IMEs without offering any reasonable 
excuse. In addition, the plaintiff failed to provide 

documents reflecting her prior accidents, despite 
being obligated to do so pursuant to a so-ordered 
stipulation. Mangione v Jacobs, 2014 NY Slip 
Op 07133, 2nd Dept 10-22-14 
 

Court Should Have Allowed Service of an Order to 
Show Cause by Means Other than Personal Delivery 

after Plaintiff Failed to Effect Personal Delivery 
Despite Due Diligence 

  
The Second Department determined plaintiff's motion for 
leave to serve an order to show cause by means other 
than personal delivery should have been granted.  The 
plaintiff had been unable to effect personal delivery 
despite due diligence: 
  

As a general matter, an order to show cause must 
be served at a time and in the manner specified 
therein (see CPLR 403[d]; 2214[d]...). However, 
under the particular circumstances of this case, 
the Supreme Court improvidently exercised its 
discretion in denying that branch of the plaintiff's 
motion which was, in effect, for leave to serve ... 
by a method of personal service pursuant to 
CPLR 308 other than personal delivery. The 
plaintiff demonstrated that personal delivery ... 
pursuant to CPLR 308(1), as required by the 
order to show cause, could not be effected 
despite the exercise of due diligence. Moreover, 
service pursuant to the other means set forth in 
CPLR 308 constitutes personal service, and is 
sufficient here for notice of an application to 
punish for contempt ... . Koyachman v Paige 
Mgt & Consulting LLC, 2014 NY Slip Op -7130, 
2nd Dept 10-22-14 
 

Organizations Representing Lakeshore Residents 
Should Have Been Allowed to Intervene in an Action 

Concerning Regulation of Lake Water Levels 
(Dictated by an 80-Year-Old Injunction)---Neither the 

Doctrine of Collateral Estoppel Nor Laches Was a 
Bar to the Relief Sought by the Lakeshore Residents 
  
The Third Department determined Supreme Court 
should have allowed organizations representing 
hundreds of lakeshore residents (PLA and Sandy Knolls) 
to intervene in an Article 78/declaratory judgment 
proceeding concerning an 80-year-old injunction re: the 
operation of a dam to control water levels in the 
lake.  The court held that the neither the doctrine of 
collateral estoppel nor laches was a bar to the relief 
sought by the lakeshore residents: 
  

"Pursuant to CPLR 7802 (d), a court may allow 
other interested persons to intervene" in 
proceedings brought against public agencies ... . 
Further, intervention is to be granted as of right in 
any action or proceeding where a nonparty 
demonstrates that its interest in the matter is not 
being duly represented and the nonparty may be 
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"bound by the judgment" (CPLR 1012 [a] [2]) or, 
alternatively, may be permitted by the court "when 
the person's claim or defense and the main action 
[or proceeding] have a common question of law or 
fact" (CPLR 1013...). * * * 
  
Although requests for leave to intervene invoke a 
court's discretionary authority ..., the thorough 
and well-reasoned submissions of the PLA and 
Sandy Knolls have shown that they have a "'direct 
and substantial interest' in the outcome of this 
litigation" and, therefore, Supreme Court erred in 
denying their motions to intervene ... . Further, 
inasmuch as the motions to intervene were filed in 
the months after Supreme Court issued its order 
in proceeding No. 1, but before the final judgment 
was rendered in that proceeding more than a year 
and one half later, and approximately two years 
before judgment was entered in proceeding No. 2, 
we do not agree that denial of the motions on 
untimeliness grounds was necessitated ... . Nor 
are there any indicia of undue prejudice to 
petitioners that would warrant the exclusion of the 
proposed intervenors from the matters . In light of 
this determination, the argument that the PLA and 
Sandy Knolls should have been joined as 
necessary parties has become academic. 

  
Next, we consider Supreme Court's finding ...that 
collateral estoppel principles precluded 
respondents from challenging the [injunction]. As 
a "narrower species of res judicata," the equitable 
doctrine of collateral estoppel precludes a party 
from retrying "an issue clearly raised in a prior 
action or proceeding and decided against that 
party or those in privity" ... . In this regard, privity 
is an amorphous term not "susceptible to ease of 
application" ..., and a court's finding that differing 
parties are in privity requires consideration of "the 
character, right and extent of a party's role in one 
proceeding as it bears on the intervention of the 
collateral estoppel doctrine in another" ... . * * 
*[R]espondents were never given "a full and fair 
opportunity to contest the decision now said to be 
controlling" ..., nor were their interests properly 
represented by [the defendant in the original 
injunction action], so as to warrant the application 
of collateral estoppel ... . Borst v International 
Paper Co., 2014 NY Slip Op 07224, 3rd Dept 
10-23-14 
 

Court's Role In Reviewing a Motion to Dismiss 
Pursuant to CPLR 3211 Explained 

  
In reversing Supreme Court's dismissal of a complaint 
alleging breach of the terms of an employment contract, 
the First Department explained the court's role in 
determining a motion to dismiss under CPLR 3211 (a)(1) 
[documentary evidence] and (a)(7) [failure to state a 
claim]: 

  
Under CPLR 3211(a)(1) and (a)(7) the court is 
limited to examining the complaint (and, under 
[a][1], the proffered documentary evidence) to 
determine whether the complaint states a cause 
of action ... . The law is also settled that "in 
assessing the adequacy of a complaint under 
CPLR 3211(a)(7), the court must give the 
pleading a liberal construction, accept the facts as 
alleged in the complaint to be true and afford the 
plaintiff the benefit of every possible inference" ... 
. "Whether the plaintiff will ultimately be 
successful in establishing [its] allegations is not 
part of the calculus" ... . Greystone Funding 
Corp v Kutner, 2014 NY Slip Op 07296, 1st 
Dept 10-28-14 
  

Language In Bill of Particulars Was Necessary to 
Support Claim for Punitive Damages---Language 
Should Not Have Been Struck as "Scandalous or 

Prejudicial" 
  
The Second Department reversed Supreme Court's 
order that plaintiff remove language from the bill of 
particulars which Supreme Court deemed "scandalous 
or prejudicial:" 
  

... Counsel ... made an oral application, in effect, 
pursuant to CPLR 3024, to strike certain language 
from the plaintiff's bill of particulars. ... The court 
... directed the plaintiff to remove allegations that 
the respondents engaged in 
"recklessness/reckless, intentional and malicious 
conduct, gross negligence, blatantly illegal 
conduct/illegal conduct" (hereinafter the subject 
language) from her bill of particulars ... .  * * * 
  
CPLR 3024(b) provides that "[a] party may move 
to strike any scandalous or prejudicial matter 
unnecessarily inserted in a pleading." This rule is 
applicable to bills of particulars as well ... . In 
reviewing a motion pursuant to CPLR 3024(b), 
"the inquiry is whether the purportedly scandalous 
or prejudicial allegations are relevant to a cause 
of action" ... . Matters that are unnecessary to the 
viability of the cause of action and would cause 
undue prejudice to the defendants should be 
stricken from the pleading or bill of particulars ... . 

  
The causes of action asserted by the plaintiff in 
the complaint demonstrate that the subject 
language was relevant to this matter, and 
necessary to support the pleading based on the 
punitive damages sought. Irving v Four Seasons 
Nursing & Rehabilitation Ctr, 2014 NY Slip Op 
07330, 2nd Dept 10-29-14 
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CIVIL PROCEDURE/ADMINISTRATIVE LAW 
  

In a Hybrid Action, the Causes of Action Seeking 
Money Damages Were Distinct from the Causes of 

Action Seeking Annulment of Town a 
Resolution/Four-Month Statute of Limitations Did 

Not Apply to Causes of Action Seeking Money 
Damages 

  
The First Department determined that certain causes of 
action in a hybrid proceeding were not time-barred by 
the four-month statute of limitations for Article 78 
proceedings. When the plaintiffs did not repair the 
property which was alleged to endanger a drinking water 
source, the town had the property repaired pursuant to a 
town resolution and a special tax assessment was 
imposed to pay for the repairs.  The plaintiffs brought a 
hybrid proceeding challenging the resolution and tax 
assessment and seeking damages for the destruction of 
plaintiffs' property and the interruption of plaintiffs' 
business. The causes of action seeking damages were 
not barred by the four-month statute: 
  

In the fourth, fifth, sixth, and seventh causes of 
action, the plaintiffs sought, in effect, to annul the 
tax assessment referable to the cost of demolition 
of the retaining wall and rear wall of the building 
and the rebuilding of the retaining wall and, by 
implication, sought to annul the Resolution 
authorizing the demolition and the assessment 
against the property. They likewise contended 
that the Town failed to give them proper notice 
and an opportunity to be heard, as required by 
section 66-11. Since the substance of these 
causes of action was a challenge to 
administrative decisions and a special tax 
assessment, the court properly concluded that 
these causes of action constituted requests for 
relief pursuant CPLR article 78, regardless of the 
form in which they were pleaded ... . * * * 

  
The court erred ... in granting those branches of 
the Town's motion which were for summary 
judgment dismissing the first, second, third, and 
eighth causes of action. These causes of action 
assert claims, inter alia, for damages resulting 
from the destruction of a portion of the garage 
building and the interruption of the plaintiffs' 
business. Pursuant to CPLR 7806, where a CPLR 
article 78 petitioner seeks damages as well as the 
annulment of a governmental determination, 
"[a]ny restitution or damages granted to the 
petitioner must be incidental to the primary relief 
sought by the petitioner, and must be such as he 
[or she] might otherwise recover on the same set 
of facts in a separate action or proceeding suable 
in the supreme court against the same body or 
officer in its or his official capacity" (CPLR 7806). 
"[W]here the thrust of the lawsuit is the review of 
an adverse . . . agency determination, with the 

monetary relief incidental, [the] Supreme Court 
may entertain the entire case under CPLR article 
78" ... . "Whether the essential nature of the claim 
is to recover money, or whether the monetary 
relief is incidental to the primary claim, is 
dependent upon the facts and issues presented in 
a particular case" ... . Contrary to the Supreme 
Court's determination, the claims asserted in the 
first, second, third, and eighth causes of action, in 
which the plaintiffs sought money damages, were 
not incidental to the plaintiffs' CPLR article 78 
challenges to the Resolution and the special tax 
assessment ... . Therefore, these causes of action 
were not asserted in connection with the CPLR 
article 78 portion of this hybrid action/proceeding, 
and were not barred by the four-month statute of 
limitations applicable to CPLR article 78 
proceedings (see CPLR 217). Hertzel v Town of 
Putnam Val, 2014 NY Slip Op 06558, 2nd Dept 
10-1-14 

  

CIVIL PROCEDURE/APPEALS 
  
Appellate Court Can Exercise Its Own Discretion Re: 
Scope of Discovery, Even in the Absence of Abuse 

  
The First Department determined, over a dissent, that 
Supreme Court had improperly restricted the discovery 
of software code.  The court explained its power to 
overrule the trial court in this regard and the underlying 
principle allowing broad discovery: 
  

New York strongly encourages open and full 
disclosure as a matter of policy ... . To that end, 
CPLR 3101(a) provides that "[t]here shall be full 
disclosure of all matter material and necessary in 
the prosecution or defense of an action." 
  
A trial court is vested with broad discretion in its 
supervision of disclosure ... . Indeed, "deference 
is afforded to the trial court's discretionary 
determinations regarding disclosure" ... . 
However, "[t]his Court is vested with the power to 
substitute its own discretion for that of the motion 
court, even in the absence of abuse" ... . We have 
observed that we "rarely and reluctantly invoke" 
our power to substitute our own discretion for that 
of the motion court ... . We find that this case 
presents one of those rare instances in which we 
are compelled to substitute our discretion for that 
of the motion court. MSCI Inc v Jacob, 2014 NY 
Slip Op 06239, 1st Dept 8-18-14 
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Motion to Renew Was Not Based Upon a Change in 
the Applicable Law---Motion Court Had Simply 

Ignored the Controlling Precedent---Therefore the 
Motion Was Actually a Motion to Reargue, the Denial 

of Which Is Not Appealable 
  
The First Department, in a full-fledged opinion by Justice 
Tom, determined that defendants' motion, which was 
labeled a motion to renew, was actually a motion to 
reargue, the denial of which is not appealable.  A motion 
to renew can be based upon a change in the law since 
the first motion was determined.  However, in this case, 
the trial judge who denied the original underlying motion, 
specifically refused to follow the appellate precedent in 
her department (re: the availability of nonpecuniary 
damages in a legal malpractice action). Because the 
underlying law did not change, but rather the law was 
simply ignored by the trial judge, there was no change in 
the law which could serve as a basis of a motion to 
renew. The legal malpractice action stemmed from 
defense counsel's failure to raise the speedy trial 
defense in a criminal matter.  The plaintiff was freed 
after14 years of imprisonment on the basis of defense 
counsel's failure.  D'Alessandro v Carro, 2014 NY Slip 
Op 06246, 1st Dept 9-18-14 
 

CIVIL PROCEDURE/BANKRUPTCY 
  

Severance of Action Against Defendant Which Filed 
for Bankruptcy Proper 

  
In a medical malpractice case, the Second Department 
determined Supreme Court properly severed the action 
against a defendant which had filed for bankruptcy from 
the actions against the other defendants.  Plaintiff was 
86 years old and delaying the proceedings would 
therefore have prejudiced him: 
  

"In furtherance of convenience or to avoid 
prejudice the court may order a severance of 
claims, or may order a separate trial of any claim, 
or of any separate issue. The court may order the 
trial of any claim or issue prior to the trial of the 
others" (CPLR 603). 
  
Where a defendant in an action files for chapter 
11 bankruptcy relief, the automatic stay provisions 
of 11 USC § 362(a) do not extend to the 
nonbankrupt defendants ... . Therefore, in such 
circumstances, it is within the discretion of the trial 
court to direct a severance of the action as 
against the bankrupt defendant ... . Generally, the 
balance of the equities lies with plaintiffs when 
severance is sought because the case against 
one defendant is stayed pursuant to 11 USC § 
362(a), and that is particularly so in this personal 
injury action where a delay would be prejudicial to 
the plaintiffs ... . 
  

Here, as the prejudice to the 86-year-old injured 
plaintiff in being required to await the conclusion 
of the bankruptcy proceeding before obtaining 
any remedy outweighs any potential 
inconvenience to the defendants, the Supreme 
Court providently exercised its discretion in 
granting the plaintiffs' motion pursuant to CPLR 
603 to sever the action ... and directing the action 
to proceed against the remaining defendants ... 
. Katz v Mount Vernon Dialysis LLC, 2014 NY 
Slip Op 06947, 2nd Dept 10-15-14 

 
CIVIL PROCEDURE/COLLATERAL 

ESTOPPEL 
  

Collateral Estoppel Precluded Plaintiff's Action---
Defendant's Alleged Default Irrelevant 

  
The Second Department determined defendant's default 
did not preclude the dismissal of the complaint pursuant 
to the collateral estoppel doctrine: 
  

"The litigant seeking the benefit of collateral 
estoppel must demonstrate that the decisive issue 
was necessarily decided in the prior action 
against a party," and "the party to be precluded 
from relitigating the issue bears the burden of 
demonstrating the absence of a full and fair 
opportunity to contest the prior determination" ... . 
  
Here, the defendant established that the decisive 
issues in this case were necessarily decided 
against the plaintiff in the prior case, and the 
plaintiff failed to demonstrate that he was not 
afforded a full and fair opportunity to contest that 
prior determination. Thus, the doctrine of 
collateral estoppel barred the plaintiff from 
maintaining this action. Although the defendant 
allegedly defaulted in answering the complaint in 
the instant action, even where such a default has 
occurred, a plaintiff is only entitled to a default 
judgment if the complaint states a viable cause of 
action ... . Under these circumstances, the plaintiff 
has no viable cause of action against the 
defendant that would warrant entry of a default 
judgment against it ... . Abrahams v 
Commonwealth Land Tit Ins Co, 2014 NY Slip 
Op 06042, 2nd Dept 9-10-14 

 

CIVIL PROCEDURE/CONTRACT 
LAW/MUTUAL MISTAKE 

  
Allegations of Mutual Mistake in Counterclaim and 

Affirmative Defense Not Made With Requisite 
Particularity 

  
The Second Department determined the allegations of 
mutual mistake were not made with the requisite 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06246.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06246.htm
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http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06042.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06042.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06042.htm
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particularity and the related counter claim and affirmative 
defense were properly granted: 
  

"A claim of mutual mistake is stated where the 
allegations indicate that the parties have reached 
an oral agreement and, unknown to either, the 
signed writing does not express that agreement" 
... . Absent fraud, "the mistake shown must be 
one made by both parties to the agreement, so 
that the intentions of neither are expressed in it" 
... . "A claim predicated on mutual mistake must 
be pleaded with the requisite particularity 
necessitated under CPLR 3016(b)" ..., which 
provides that "where a cause of action or defense 
is based upon misrepresentation, fraud, mistake, 
wilful default, breach of trust or undue influence, 
the circumstances constituting the wrong shall be 
stated in detail." Ultimately, the proponent of 
reformation based on mutual mistake must 
demonstrate the particulars of the actual 
agreement intended by the parties, based on the 
particularized allegations in the complaint... 
. Friedland Realty Inc v 416 W LLC, 2014 NY 
Slip Op 06052, 2nd Dept 9-10-14 

  
CIVIL PROCEDURE/EVIDENCE 

  
Hearsay Can Not Be Sole Basis for Denial of 

Summary Judgment Motion 
  
The First Department explained that, while hearsay can 
be submitted in opposition to a summary judgment 
motion, it cannot be the sole basis for denying the 
motion: 
  

"A party opposing summary judgment may proffer 
hearsay evidence, but such proof may not be the 
sole factual basis for denying summary judgment" 
... . * * * ...[D]efendant's affidavit relies only on 
hearsay evidence ... . The documentary evidence 
is to the contrary. Andron v Libby, 2014 NY Slip 
Op 06155, 1st Dept 9-11-14 

  
Criteria for Setting Aside a Defense Verdict Not Met 

  
The Fourth Department determined a verdict for the 
defense in a medical malpractice action should not have 
been set aside as against the weight of the 
evidence.  The court explained the criteria in the context 
of conflicting expert testimony: 
  

"A verdict rendered in favor of a defendant may 
be successfully challenged as against the weight 
of the evidence only when the evidence so 
preponderated in favor of the plaintiff that it could 
not have been reached on any fair interpretation 
of the evidence" ... . "Where a verdict can be 
reconciled with a reasonable view of the 
evidence, the successful party is entitled to the 

presumption that the jury adopted that view" ..., 
and the trial court "should not set aside [a] verdict 
unless it is palpably irrational or wrong" ... . * * * 
  
"Where, as here, conflicting expert testimony is 
presented, the jury is entitled to accept one 
expert's opinion and reject that of another expert" 
..., and, unlike the trial court, we perceive no 
reason to disregard the testimony of defendants' 
expert ... . Lesio v Attardi, 2014 NY Slip Op 
06705, 4th Dept 10-3-14 

  

CIVIL PROCEDURE/FRAUD/MONEY HAD 
AND RECEIVED/UNJUST ENRICHMENT 

  
Elements of Fraud, Money Had and Received, and 

Unjust Enrichment Explained 
  
In finding the allegations in the complaint insufficient, the 
Second Department explained the elements of causes of 
action for fraud, money had and received, and unjust 
enrichment: 
  

The elements of a cause of action based on fraud 
are "a representation of material fact, the falsity of 
that representation, knowledge by the party who 
made the representation that it was false when 
made, justifiable reliance by the plaintiff, and 
resulting injury" ... . The misrepresentation may 
be in the form of an omission of a material fact ... . 
Although the question of what constitutes 
reasonable reliance is usually fact-intensive ..., 
where the plaintiff alleges only that the defendant 
omitted a material fact when making a 
representation to another party, the plaintiff has 
failed to state a cause of action against either the 
representor or the representee ... . * * * 
  
"The essential elements of a cause of action for 
money had and received are (1) the defendant 
received money belonging to the plaintiff, (2) the 
defendant benefitted from receipt of the money, 
and (3) under principles of equity and good 
conscience, the defendant should not be 
permitted to keep the money"... . * * * 
  
In a cause of action to recover damages for unjust 
enrichment, "[a] plaintiff must show that (1) the 
other party was enriched, (2) at that party's 
expense, and (3) that it is against equity and good 
conscience to permit [the other party] to retain 
what is sought to be recovered" ... . The plaintiff, 
in his complaint, did not identify any money that 
was retained ... at his expense and, in any event, 
"[a]lthough privity is not required for an unjust 
enrichment claim, a claim will not be supported if 
the connection between the parties is too 
attenuated" ... . Lebovits v Bassman, 2014 NY 
Slip Op 06061, 2nd Dept 9-10-14 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06052.htm
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http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06705.htm
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CIVIL PROCEDURE/INSURANCE LAW 
  

Petition to Commence Action Against the Motor 
Vehicle Accident Indemnification Corporation 
(MVAIC) Should Not Have Been Denied In the 

Absence of a Hearing 
  
The Second Department determined Supreme Court 
should not have summarily determined a petition to bring 
an action against the Motor Vehicle Accident Insurance 
Corporation (MVAIC) and ordered a hearing.  Plaintiff 
alleged he was injured (while riding a scooter) by a 
driver who left the scene: 
  

Here, while the petitioner sufficiently pleaded the 
prima facie elements necessary to commence an 
action against the MVAIC (see Insurance Law §§ 
5217, 5218), the MVAIC raised questions of fact 
precluding summary determination of the petition. 
Based on the record before us, the issues of (1) 
whether the petitioner is an uninsured resident of 
New York, and, therefore, a "qualified person" 
pursuant to article 52 of the Insurance Law (see 
Insurance Law § 5202[b]), (2) whether the 
accident was reported to the police within 24 
hours (see Insurance Law § 5218[b]; 
5208[a][2][A]), and (3) whether the petitioner 
served a notice of claim upon the MVAIC within 
90 days of the accident (see Insurance Law § 
5208[a][2][A]), could not have been resolved 
without an evidentiary hearing ... . Thus, the 
Supreme Court should not have summarily 
determined the petition (see CPLR 409, 
410).  Matter of Hernandez v Motor Veh Acc 
Indem Corp, 2014 NY Slip Op 06203, 2nd Dept 
9-17-14 

 

CIVIL PROCEDURE/JUDICIAL 
ESTOPPEL/CONVERSION 

  
Criteria for Judicial Estoppel Not Met/Conversion 

Action Cannot Be Based Upon a Right To Payment 
  
The Second Department determined that, although the 
criteria for judicial estoppel had not been met and 
Supreme Court should not have dismissed the 
conversion cause of action on that ground, the court 
properly dismissed the conversion cause of action. The 
court explained that the mere right to payment cannot be 
the basis of conversion: 
  

"Under the doctrine of judicial estoppel or 
inconsistent positions, a party who assumes a 
certain position in a prior legal proceeding and 
secures a favorable judgment therein is precluded 
from assuming a contrary position in another 
action simply because his or her interests have 
changed" ... . "The doctrine rests upon the 

principle that a litigant should not be permitted . . . 
to lead a court to find a fact one way and then 
contend in another judicial proceeding that the 
same fact should be found otherwise'" ... . 

  
Here, the Supreme Court erred in, in effect, 
applying the doctrine of judicial estoppel as a 
ground for directing the dismissal of the second 
cause of action, which alleged conversion. The 
plaintiff's allegations in a prior action entitled 
Barker v Hussain, commenced in the Supreme 
Court, Nassau County, under Index No. 6382/11, 
were neither sufficiently definite nor so clearly 
inconsistent with her current position in this action 
so as to warrant the application of the doctrine of 
judicial estoppel against her ... . * * * 
  
A cause of action alleging conversion should be 
dismissed when the plaintiff does not allege "legal 
ownership or an immediate right of possession to 
specifically identifiable funds and that the 
defendant exercised an unauthorized dominion 
over such funds to the exclusion of the plaintiff's 
rights" ... . "Moreover, the mere right to payment 
cannot be the basis for a cause of action alleging 
conversion since the essence of a conversion 
cause of action is the unauthorized dominion over 
the thing in question'" ... . In other words, 
"[t]angible personal property or specific money 
must be involved" ... . Barker v Amorini, 2014 
NY Slip Op 06931, 2nd Dept 10-15-14 

 

CIVIL PROCEDURE/MORTGAGE 
FORECLOSURE 

  
Motion to Vacate Default Judgment in Foreclosure 

Action Properly Granted---Criteria Explained 
  
The Second Department determined Supreme Court 
properly vacated a default judgment in a foreclosure 
action: 
  

" A foreclosure action is equitable in nature and 
triggers the equitable powers of the court'" ... . 
"Under CPLR 5015(a), a court is empowered to 
vacate a default judgment for several reasons, 
including excusable neglect; newly-discovered 
evidence; fraud, misrepresentation or other 
misconduct by an adverse party; lack of 
jurisdiction; or upon the reversal, modification or 
vacatur of a prior order" ... . 

  
"In addition to the grounds set forth in section 
5015(a), a court may vacate its own judgment for 
sufficient reason and in the interests of substantial 
justice" ... . Indeed, the drafters of CPLR 5015(a) 
"intended that courts retain and exercise their 
inherent discretionary power in situations that 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06203.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06203.htm
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warranted vacatur but which the drafters could not 
easily foresee" ... . 

  
"The decision as to the setting aside of a default 
in answering is generally left to the sound 
discretion of the Supreme Court, the exercise of 
which will generally not be disturbed if there is 
support in the record therefor" ... . 

  
Under the unique circumstances of this case, the 
Supreme Court providently exercised its 
discretion in vacating the judgment of foreclosure 
and sale entered on the default of the Cohen 
defendants "in the interests of substantial justice" 
... . The documentary evidence submitted in 
support of the motion raises issues including, 
among others, whether the plaintiff had 
"knowledge of facts that would lead a reasonable, 
prudent lender to make inquiries of the 
circumstances of the transaction at issue" ... 
. Hudson City Sav Bank v Cohen, 2014 NY Slip 
Op 06177, 2nd Dept 9-17-14 

 

CIVIL PROCEDURE/NEGLIGENCE 
  

Monetary Sanction Against Plaintiff's Attorney and 
Striking of Complaint Deemed Appropriate Where 

Discovery Delays Unexplained 
  
The Fourth Department determined a $2090.00 sanction 
against plaintiff's attorney and the striking of the 
complaint in a slip and fall case were appropriate based 
upon plaintiff's discovery delays: 
  

...[W]e conclude that, under the circumstances, 
Supreme Court did not abuse its discretion in 
imposing sanctions on plaintiff's attorney for what 
the court characterized as "excessive and 
inexcusable delay" in providing discovery 
responses ... . ...[W]e reject plaintiff's contention 
that the court applied an incorrect legal standard 
in striking the complaint and dismissing [the 
action]. "[T]he type and degree of sanction [for a 
discovery violation] will be left to the discretionary 
authority of the trial court which will remain 
undisturbed absent an abuse thereof" ... . "While 
the nature and degree of the penalty to be 
imposed on a motion pursuant to CPLR 3126 is a 
matter of [the court's] discretion . . . , striking a 
pleading is appropriate where there is a clear 
showing that the failure to comply with discovery 
demands is willful, contumacious, or in bad faith" 
... . Here, the court properly determined that 
defendant met its initial burden of establishing 
willful, contumacious or bad faith conduct by 
plaintiff, thereby shifting the burden to plaintiff to 
offer a reasonable excuse ... . Allen v Wal-mart 
Stores Inc, 2014 NY Slip Op 06695, 4th Dept 
10-3-14 

  
Criteria for Setting Aside a Verdict As a Matter of 
Law and Setting Aside a Verdict As Against the 

Weight of the Evidence Explained 
  
The Second Department determined Supreme Court 
should not have directed a verdict in favor of the plaintiff 
after a jury verdict in favor of the defendant.  The facts 
were such that the jury could have found fault on the part 
of the plaintiff and the defendant, but the jury could not 
have found the defendant was free from 
fault.  Therefore, the trial court should not have directed 
a verdict for the plaintiff, but rather should have found 
the verdict against the weight of the evidence and 
ordered a new trial.  The Second Department explained 
the different criteria for setting aside a verdict as a 
matter of law and setting aside a verdict as against the 
weight of the evidence: 
  

CPLR 4404(a) provides, in relevant part, that: 
"[a]fter a trial of a cause of action or issue triable 
of right by a jury, upon the motion of any party or 
on its own initiative, the court may set aside a 
verdict or any judgment entered thereon and 
direct that judgment be entered in favor of a party 
entitled to judgment as a matter of law or it may 
order a new trial of a cause of action or separable 
issue where the verdict is contrary to the weight of 
the evidence" (CPLR 4404[a]). The Court of 
Appeals has recognized that the setting aside of a 
jury verdict as a matter of law and the setting 
aside of a jury verdict as contrary to the weight of 
the evidence involve two inquiries and two 
different standards ... . For a court to conclude as 
a matter of law that a jury verdict is not supported 
by sufficient evidence, it must find that there is 
"simply no valid line of reasoning and permissible 
inferences which could possibly lead . . . to the 
conclusion reached by the jury on the basis of the 
evidence presented at trial" ... . However, 
"[w]hether a jury verdict should be set aside as 
contrary to the weight of the evidence does not 
involve a question of law, but rather requires a 
discretionary balancing of many factors" ... . " 
When a verdict can be reconciled with a 
reasonable view of the evidence, the successful 
party is entitled to the presumption that the jury 
adopted that view'" ... . "A jury verdict should not 
be set aside as contrary to the weight of the 
evidence unless the jury could not have reached 
the verdict on any fair interpretation of the 
evidence" ... . Thus, rationality is the touchstone 
for legal sufficiency, while fair interpretation is the 
criterion for weight of the evidence ... . Where a 
court makes a finding that a jury verdict is not 
supported by sufficient evidence, it "leads to a 
directed verdict terminating the action without 
resubmission of the case to a jury" ... . Where a 
court finds that a jury verdict is against the weight 
of the evidence, it grants a new trial ... . Ramirez 
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v Mezzacappa, 2014 NY Slip Op 06808, 2nd 
Dept 10-8-14 

 

CIVIL PROCEDURE/NEGLIGENCE/LEGAL 
MALPRACTICE 

  
Criteria for Dismissal of a Complaint Pursuant to 
CPLR 3211(a)(1) [Defense Based Upon Irrefutable 

Documentary Evidence] and CPLR 3211(a)(7) 
[Failure to State a Cause of Action] Explained 

  
In the context of a legal  malpractice action, in affirming 
the denial of motions to dismiss, the Second Department 
explained the criteria for motions to dismiss pursuant to 
CPLR 3211(a)(1) [defense founded on documentary 
evidence] and CPLR 3211(a)(7) [failure to state a claim]: 
  

A party seeking relief pursuant to CPLR 
3211(a)(1) on the ground that his or her defense 
is founded upon documentary evidence " has the 
burden of submitting documentary evidence that 
resolves all factual issues as a matter of law, and 
conclusively disposes of the plaintiff's claim'" ... . 
In the instant matter, the documentary evidence 
submitted by the defendants, consisting of the 
orders issued by the Supreme Court in the 
underlying action, failed to utterly refute the 
plaintiff's allegations of malpractice or 
conclusively establish a defense as a matter of 
law in the instant action ... . * * * 
  
On a motion to dismiss pursuant to CPLR 
3211(a)(7), the facts alleged in the complaint 
must be accepted as true, the plaintiff is accorded 
the benefit of every possible favorable inference, 
and the court's function is to determine only 
whether the facts as alleged fit within any 
cognizable legal theory ... . "Whether the 
complaint will later survive a motion for summary 
judgment, or whether the plaintiff will ultimately be 
able to prove [his or her] claims, of course, plays 
no part in the determination of a prediscovery 
CPLR 3211 motion to dismiss" ... . Here, the 
plaintiff alleged that, but for the defendants' 
negligence, including their failure to assert 
"appropriate claims against the proper parties, . . . 
the Plaintiff's medical malpractice claim would 
have succeeded and resulted in a different, better 
and/or more positive outcome." Construing the 
complaint liberally, accepting the facts alleged in 
the complaint as true, and according the plaintiff 
the benefit of every possible inference, as 
required, the plaintiff stated a cause of action to 
recover damages for legal malpractice ... . Tooma 
v Grossbarth, 2014 NY Slip Op 07347, 2nd 
Dept 10-29-14 

 

CIVIL PROCEDURE/REAL PROPERTY 
ACTIONS AND PROCEEDINGS 

LAW/MORTGAGE FORECLOSURE 
  

How to Handle a Motion to Dismiss for Failure to 
State a Claim When Documentary Evidence Is 

Considered Explained/Dismissal of Foreclosure 
Action Based on Lack of Standing Is Not a Dismissal 
on the Merits/Striking of a Foreclosure Complaint for 

Failure to Comply with a Discovery Order Is Not a 
Dismissal on the Merits 

  
The Second Department determined plaintiff did not 
have a cause of action to discharge his mortgage.  The 
court explained how a motion to dismiss pursuant to 
CPLR 3211(a)(7) for failure to state a claim is handled 
when documentary evidence is submitted and 
considered on the motion.  [With respect to the plaintiff's 
allegations that the defendant could not institute new 
foreclosure proceedings against him, the court noted 
that the dismissal of a foreclosure complaint premised 
on a lack of standing is not a dismissal on the merits for 
res judicata purposes, and the striking of a complaint for 
noncompliance with a discovery order is also not a 
dismissal on the merits:] 
  

On a motion to dismiss pursuant to CPLR 
3211(a)(7) for failure to state a cause of action, 
the court must accept the facts alleged in the 
complaint as true, accord the plaintiff the benefit 
of every possible favorable inference, and 
determine only whether the facts as alleged fit 
within any cognizable legal theory ... . Where, as 
here, evidentiary material is submitted and 
considered on a motion pursuant to CPLR 
3211(a)(7), and the motion is not converted into 
one for summary judgment, the question 
becomes whether the plaintiff has a cause of 
action, not whether the plaintiff has stated one, 
and unless it has been shown that a material fact 
claimed by the plaintiff to be one is not a fact at 
all, and unless it can be said that no significant 
dispute exists regarding it, dismissal should not 
eventuate ... . Caliguri v JPMorgan Chase Bank 
NA, 2014 NY Slip Op 07319, 2nd Dept 10-29-14 

 
CIVIL PROCEDURE/RECUSAL/APPEALS 

  
Denial of Request that Judge Recuse Himself Must 
Be Addressed On Direct Appeal, Not Via an Article 

78 Proceeding 
  
The Third Department explained that the denial of a 
request that a judge recuse himself from presiding over 
a particular matter could not be addressed via an Article 
78 proceeding, but rather could only be addressed on 
direct appeal: 
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http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07347.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07347.htm
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A CPLR article 78 proceeding is not an 
appropriate vehicle for seeking review of issues 
that could be raised upon a direct appeal ..., 
including the denial of a party's request that a 
judge recuse himself or herself from presiding 
over a particular matter ... . Rather, petitioners' 
remedy — at that point in time — was to either 
reduce respondent's bench decision on the 
recusal motion to a written order, serve a copy of 
that order and the corresponding notice of entry ... 
and timely file an appeal therefrom ... or, 
alternatively, await decision on the underlying 
summary judgment motions and, if aggrieved 
thereby, challenge the denial of their recusal 
motion upon a direct appeal from that order ... 
. Matter of Concord Assoc LP v LaBuda, 2014 
NY Slip Op 07052, 3rd Dept 10-16-14 

 

CIVIL PROCEDURE/RES JUDICATA 
  

New York's Transactional Approach to Res Judicata 
Applies to Issues Which Could Have Been Raised in 
a Prior Proceeding on the Merits, Even Where Prior 

Proceeding Was Wrongly Decided 
  
In an action concerning whether plaintiff owned an 
undivided half interest in property which had been 
encumbered by a mortgage without plaintiff's 
participation, the Second Department determined the 
complaint was properly dismissed under the doctrine of 
res judicata because the issues had not been raised in a 
prior proceeding (even though the issues may have 
been wrongly decided in that proceeding).  The court 
explained the relevant legal principles, including New 
York's transactional approach to res judicata: 
  

Contrary to the plaintiff's contention, the Supreme 
Court properly determined that the doctrine of res 
judicata precluded the plaintiff from asserting her 
current claims ... . " Under the doctrine of res 
judicata, a party may not litigate a claim where a 
judgment on the merits exists from a prior action 
between the same parties involving the same 
subject matter. The rule applies not only to claims 
actually litigated but also to claims that could have 
been raised in the prior litigation'" ... . Under New 
York's transactional approach to res judicata, 
"once a claim is brought to a final conclusion, all 
other claims arising out of the same transaction or 
series of transactions are barred, even if based 
upon different theories or if seeking a different 
remedy" ... . "The rationale for the doctrine is that 
a party who has been given a full and fair 
opportunity to litigate a claim should not be 
allowed to do so again; allowing relitigation would 
undermine the interest of the community and the 
litigants in finality" ... . Indeed, "[t]he policy against 
relitigation of adjudicated disputes is strong 
enough generally to bar a second action even 

where further investigation of the law or facts 
indicates that the controversy has been 
erroneously decided, whether due to oversight by 
the parties or error by the courts" ... . 
  
Here, the Supreme Court properly granted the ... 
defendants' cross motion for summary judgment 
dismissing the complaint insofar as asserted 
against them on the ground that it was barred by 
the doctrine of res judicata. The ... defendants 
demonstrated their prima facie entitlement to 
judgment as a matter of law by presenting 
evidence that the plaintiff's claims against them 
arose from the same operative facts and 
concerned the same property as the claim she 
raised against the ... defendants in the 2007 
action, which was decided on the merits. 
Moreover, the ... defendants demonstrated that all 
of the claims asserted against them in this action 
were raised or could have been raised in the 2007 
action. In opposition, the plaintiff failed to raise a 
triable issue of fact ... . Myers v Myers, 2014 NY 
Slip Op 06805, 2nd Dept 10-8-14 

 

CIVIL RIGHTS/FAMILY LAW/STATUTORY 
INTERPRETATION 

  
Petitioner, Who Was Sentenced to Death in Federal 

Court, Could Not Be Declared "Civilly Dead" 
Pursuant to the Civil Rights Law---Paternity Petition 

Should Not Have Been Dismissed 
  
The Second Department reversed Family Court's 
dismissal of an inmate's petition for a declaration of 
paternity.  The petitioner had been sentenced to death in 
federal court.  Civil Rights Law 79-a, which declares 
anyone sentenced to life imprisonment in state court 
"civilly dead," was the basis of Family Court's 
ruling.  The Second Department would not extend the 
reach of the statute to a death sentence in federal court: 
  

Contrary to the Family Court's determination, the 
civil death provision of Civil Rights Law § 79-a(1) 
does not apply to the petitioner since he was 
sentenced to death in federal court, rather than 
state court ... . Moreover, although Civil Rights 
Law § 79-a(1) declares civilly dead any person 
sentenced to imprisonment for life, it contains no 
provision pertaining to a person subject to a 
sentence of death, and it is not for the courts to 
expand terms beyond the plain language of 
statutes ... . Matter of Ronell W v Nancy G, 2014 
NY Slip OP 06987, 2nd Dept 10-15-14 
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CIVIL RIGHTS LAW (42 USC 
1983)/ATTORNEY'S FEES 

  
Plaintiffs Entitled to Attorney's Fees Pursuant to 42 

USC 1988---Criteria Explained 
  

The Fourth Department reversed Supreme Court and 
found that plaintiffs were entitled to attorney's fees under 
42 USC 1988. Plaintiffs had brought an Article 
78/declaratory judgment proceeding alleging that they 
had been improperly removed by the city from an 
approved list of certified lead inspectors. The plaintiffs 
prevailed and were returned to the list.  Although the 
Article 78/declaratory judgment determination was made 
on state grounds, a federal "denial of due process" claim 
had also been made.  The Fourth Department explained 
the criteria for the award of attorney's fees in this 
context: 
  

The governing statute, 42 USC § 1988 (b), 
provides that, "[i]n any action or proceeding to 
enforce a provision of sections 1981, 1981a, 
1982, 1983, 1985, and 1986 of this title . . . the 
court, in its discretion, may allow the prevailing 
party . . . a reasonable attorney's fee as part of 
the costs . . ." "Although some courts have held, 
as did the court in this case, that the decision 
whether to grant an award is entirely discretionary 
. . . this is incorrect . . . [T]he prevailing party 
ordinarily should recover reasonable fees unless 
special circumstances would render such an 
award unjust' " ... . Where, as here, "relief is 
sought on both State and Federal grounds, but 
nevertheless awarded on State grounds only," 
attorney's fees may be awarded if a constitutional 
question is involved and such question is 
"substantial and arises out of a common nucleus 
of operative facts as the State claim" ... . "The 
threshold for establishing substantiality of a 
Federal claim is minimal: the claim must not be 
wholly insubstantial,' obviously frivolous' or 
obviously without merit' "... . Cerberus Props 
LLC v Kirkmire, 2014 NY Slip Op 06723, 4th 
Dept 10-3-14 

 
CIVIL RIGHTS (42 USC 1983)/MUNICIPAL 

LAW/INTENTIONAL TORT/CIVIL 
PROCEDURE 

  
Law Explained Re: Suit Against Municipality and 

Police Officers Alleging Excessive Force 
  
The Second Department explained the law relevant to a 
suit against police officers, including "John Does," and a 
municipality alleging the excessive use of force.  A 
"1983" action against a municipality cannot be based 
solely on the actions of an employee or on the basis of 
respondeat superior, but an intentional tort action 

can.  "John Does" must be identified and served within 
the applicable statute of limitations: 
  

"Claims that law enforcement personnel used 
excessive force in the course of an arrest are 
analyzed under the Fourth Amendment and its 
standard of objective reasonableness" ... . "The 
reasonableness of an officer's use of force must 
be judged from the perspective of a reasonable 
officer on the scene, rather than with the 20/20 
vision of hindsight'" ... . Because of its intensely 
factual nature, the question of whether the use of 
force was reasonable under the circumstances is 
generally best left for a jury to decide ... . If found 
to be objectively reasonable, the officer's actions 
are privileged under the doctrine of qualified 
immunity ... . "To recover damages for battery, a 
plaintiff must prove that there was bodily contact, 
that the contact was offensive, i.e., wrongful 
under all of the circumstances, and intent to make 
the contact without the plaintiff's consent" ... . * * * 
  
"A municipality is not liable under 42 USC § 1983 
for an injury inflicted solely by its employees or 
agents" ..., or "solely upon the doctrine of 
respondeat superior or vicarious liability" ... . * * * 
  
Unlike cases commenced under 42 USC § 1983, 
municipalities may be liable, under the doctrine of 
respondeat superior, for the common law torts, 
such as false arrest, malicious prosecution, 
assault, and battery, committed by their 
employees ... . * * * 
  
The Town defendants demonstrated that the 
complaint should be dismissed insofar as 
asserted against the John Does by showing that 
the plaintiffs failed to identify the John Does and 
serve them with process prior to the expiration of 
the statutes of limitations applicable to this case. 
In opposition, the plaintiffs failed to raise a triable 
issue of fact as to whether they exercised due 
diligence in attempting to identify and serve the 
John Does such that the applicable limitations 
periods had tolled or were otherwise inapplicable 
... . Lepore v Town of Greenburgh, 2014 NY 
Slip Op 06063, 2nd Dept 9-10-14 

 

CONTRACT LAW 
  

Cause of Action for Breach of Covenant of Good 
Faith and Fair Dealing Should Be Dismissed When It 

Is the Same as the Breach of Contract Claim 

  
The First Department, in a full-fledged opinion by Justice 
Renwick, upheld most of the motion court's denial of 
defendant's motion to dismiss a breach of contract 
action, but agreed with the defendant that the cause of 
action for breach of the covenant of good faith and fair 
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dealing should have been dismissed because it was the 
same as the breach of contract claim.  (The opinion is 
detailed and fact-specific with little discussion of general 
legal principles and therefore is not summarized here): 
  
  

Where a good faith claim arises from the same 
facts and seeks the same damages as a breach 
of contract claim, it should be dismissed ... . Mill 
Fin LLC v Gillett, 2014 NY Slip Op 06039, 1st 
Dept 9-4-14 

  
If a Contractual Representation or Warranty is False 
When Made, a Claim for Breach of Contract Accrues 

Upon Execution 
  
The First Department noted that if a contractual 
representation or warranty is false when made, a claim 
for breach accrues at the time of the execution of the 
contract, even if the contract states that the "effective 
date" is earlier.  US Bank NA v DLJ Mtge Capital Inc, 
2014 NY Slip Op 07093, 1st Dept 10-21-14 

 
CONTRACT 

LAW/FRAUD/MISREPRESENTATION 
  

Alleged Misrepresentations Were Not Collateral or 
Extraneous to the Contract---Fraud Cause of Action 

Will Not Lie 
  
Re: an elevator-maintenance contract, the Second 
Department explained when a fraud cause of action 
must be dismissed in the context of a breach of contract 
action: 
  

We find unpersuasive the plaintiff's contention 
that the Supreme Court erroneously granted that 
branch of the defendants' motion which was 
pursuant to CPLR 3211(a)(1) to dismiss the fifth 
cause of action, which alleged fraud. "Where a 
claim to recover damages for fraud is premised 
upon an alleged breach of contractual duties, and 
the allegations with respect to the purported fraud 
do not concern representations which are 
collateral or extraneous to the terms of the 
parties' agreement, a cause of action sounding in 
fraud does not lie" ... . Here, the complaint and 
the accompanying affidavits alleged that the 
individual defendants made knowingly false 
statements that the subject elevators would be 
promptly repaired and properly maintained, and 
that any governmental violations that were issued 
with regard to them would be resolved and 
closed. However, the parties' agreement, as 
referenced by the defendants in support of their 
motion, "conclusively established that the alleged 
fraudulent misrepresentations at issue were not 
collateral or extraneous to the contract. Rather, 
the alleged misrepresentations amounted only to 

a misrepresentation of the intent or ability to 
perform under the contract" ... . Renaissance 
Equity Holdings LLC v Al-An El Maintenance 
Corp, 2014 NY Slip Op 06570, 2nd Dept 10-1-14 

 

CONTRACT LAW/LIEN LAW/CIVIL 
PROCEDURE 

  
Parol Collateral Agreement Can Be Alleged Where 

Written Contract Does Not Embody Entire 
Agreement/Where Existence of Contract Is Disputed, 

Causes of Action for Unjust Enrichment and 
Quantum Meruit Are Okay/Courts Can Not Excuse 

Failure to Strictly Comply with Lien Law 
Requirements 

  
The Second Department noted:  proof of a parol 
collateral agreement is okay where the written contract is 
not intended to embody the whole agreement; where the 
existence of a contract is in dispute, causes of action for 
unjust enrichment and quantum merit are okay; courts 
do not have discretion to excuse strict compliance with 
Lien Law 11: 
  

..."[A] written agreement does not exclude proof 
of a parol collateral agreement made even 
between the same parties, where the written 
contract is not intended to embody the whole 
agreement and does not on its face purport to 
cover completely the subject-matter of the alleged 
collateral agreement" ... . Here, although the first 
cause of action was based on a written contract, 
the plaintiff stated a second cause of action based 
on the breach of an alleged oral agreement as to 
services not encompassed in the written 
agreement. 
  
As to the third and fourth causes of action, where, 
as here, the existence of the contract is in 
dispute, the plaintiff may allege causes of action 
to recover for unjust enrichment and in quantum 
meruit as alternatives to a cause of action alleging 
breach of contract (see CPLR 3014...). 
  
Lien Law § 11 provides that within 5 days before 
or 30 days after filing the notice of lien, a lienor 
"shall" serve a copy of such notice upon the 
owner, as relevant here, at the owner's "last 
known place of residence." However, the 
plaintiff's affidavit of service of the mechanic's lien 
demonstrates that the plaintiff failed to serve the 
notice of the mechanic's lien in compliance with 
Lien Law § 11, as the notice was not sent to the 
defendants' last known place of residence. As 
strict compliance with the statutory requirements 
is mandated and the courts do not have discretion 
to excuse noncompliance... . Thompson Bros 
Pile Corp v Rosenblum, 2014 NY Slip Op 
06577, 2nd Dept 10-1-14 
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CONTRACT LAW/RELEASES 
  
Unambiguous Terms of a Release Must Be Enforced-

--Extrinsic Evidence of Intent Not Permitted 
  
In affirming the dismissal of a complaint which was 
deemed barred by the terms of a release, the Second 
Department explained the criteria for the analysis of a 
release: 
  

Generally, a valid release constitutes a complete 
bar to an action on a claim which is the subject of 
the release ... . A release is "governed by 
principles of contract law" ..., and one "that is 
complete, clear, and unambiguous on its face 
must be enforced according to the plain meaning 
of its terms" ... . 

  
The plain language of a release is controlling, 
"regardless of one party's claim that he [or she] 
intended something else" ... . Where the scope of 
the release is unambiguous, "the court may not 
look to extrinsic evidence to determine the parties' 
intent" ... . "Whether or not a writing is ambiguous 
is a question of law to be resolved by the courts" 
.... Sicuranza v Philip Howard Apts Tenants 
Corp, 2014 NY Slip Op 07143, 2nd Dept 10-22-
14 

 

CORPORATION LAW 
  

Shareholders' Requests for Documents for 
Investigation of  Possible Wrongdoing by 

Corporation Were Facially Legitimate Under the 
Business Corporation Law (BCL) and Common Law-
-No Need for Shareholders to Bring a Shareholders' 

Derivative Action to Procure the Documents 
  
The First Department determined shareholders' 
(petitioners') requests for documents from the 
respondent corporation were facially legitimate pursuant 
to the Business Corporation Law (BCL) and common law 
and disputes about the propriety of the requests should 
be resolved in a hearing.  Supreme Court's ruling that 
the petitioners were required to institute a shareholders' 
derivative action was reversed.  The shareholders were 
investigating whether respondent's board of directors 
failed to oversee wrongdoing by S & P, a credit rating 
agency wholly owned by respondent: 
  

Under New York law, shareholders have both 
statutory and common-law rights to inspect a 
corporation's books and records so long as the 
shareholders seek the inspection in good faith 
and for a valid purpose ... . The statutory right 
supplemented, but did not replace, the common-
law right ... . 

  

Here, petitioners sufficiently showed that they 
were acting in good faith and for a proper purpose 
in seeking to enforce their common-law right to 
inspect respondent's books and records. 
Specifically, the petition alleges that petitioners 
seek to investigate alleged mismanagement and 
breaches of fiduciary duty by respondent's board 
of directors in failing to oversee purported 
wrongdoing by S & P; this alleged wrongdoing, 
petitioners assert, exposed respondent to 
substantial potential liability in multiple civil 
actions and investigations. These allegations form 
a proper basis for petitioners' request ... .  
  
Contrary to respondent's contentions, 
investigating alleged misconduct by management 
and obtaining information that may aid legitimate 
litigation are, in fact, proper purposes for a BCL § 
624 request, even if the inspection ultimately 
establishes that the board had engaged in no 
wrongdoing ... . Indeed, petitioners identified 
several reasons for making their demand, 
including assessment of policies that the board 
had implemented when issuing credit ratings and 
investigation of possible wrongdoing by the 
respondent's board of directors. Each of these 
purposes adequately justifies petitioners' access 
to certain board documents. Moreover, because 
the common-law right of inspection is broader 
than the statutory right, petitioners are entitled to 
inspect books and records beyond the specific 
materials delineated in BCL § 624(b) and (e) ... 
. Retirement Plan for Gen Empls of City of N 
Miami Beach vs McGraw-Hill Cos Inc, 2014 NY 
Slip Op 06154, 1st Dept 9-11-14 

 
Failure to Allege "Demand Futility" as Required 
Under Delaware Law Required Dismissal of the 

Derivative Causes of Action 
  
The First Department determined the derivative claims in 
the complaint against a Delaware corporation were 
properly dismissed for failure to allege demand futility, as 
required under Delaware law: 
  

Under Delaware law, where, as here, no demand 
has been made on corporate directors to bring a 
lawsuit, a derivative action may be brought on the 
corporation's behalf only where the complaint 
alleged particularized facts that such a demand 
would have been futile ... . To allege demand 
futility, the complaint must set forth particularized 
facts sufficient to raise a reasonable doubt that 
either (1) the directors are disinterested and 
independent, or (2) the challenged transaction 
was the result of a protected business judgment 
... . Whitecap (US) Fund I, LP v Siemens First 
Capital Commercial Fin LLC, 2014 NY Slip Op 
07297, 1st Dept 10-28-14 
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CORPORATION 
LAW/DAMAGES/FRAUD/NEGLIGENT 

MISREPRESENTATION 
  

Derivative-Shareholder-Claim Versus Direct-
Individual-Claim Explained/Out-of-Pocket Damages 

Rule for Fraud and Negligent Misrepresentation 
Claims Briefly Discussed 

  
The First Department, in a full-fledged opinion by Justice 
Gische, with one exception, affirmed Supreme Court's 
dismissal of defendant's (Lipper's) cross-claims because 
the cross-claims were deemed derivative claims by a 
shareholder, not direct, individual claims.  Lipper alleged 
damages stemming from the overvaluation of Lipper's 
hedge fund assets by defendant Pricewaterhouse 
Coopers. In addition to the "derivative versus direct 
claim" issue, the court briefly discussed the "out of 
pocket" damages rule re: the fraud and negligent 
misrepresentation claims stemming from Lipper's 
payment of gift taxes based upon the overvalued assets 
given to his daughters: 
  

It is black letter law that a stockholder has no 
individual cause of action against a person or 
entity that has injured the corporation. This is true 
notwithstanding that the wrongful acts may have 
diminished the value of the shares of the 
corporation, or that the shareholder incurs 
personal liability in an effort to maintain the 
solvency of the corporation ..., or that the 
wrongdoer may ultimately share in the recovery in 
a derivative action if the wrongdoer owns shares 
in the corporation ... . An exception exists, 
however, where the wrongdoer has breached a 
duty owed directly to the shareholder which is 
independent of any duty owing to the corporation 
... . This is a narrow exception, and Lipper's cross 
claim must be factually supportable by more than 
complaints that conflate his derivative and 
individual rights ... . In addition, Lipper may not 
obtain a recovery that otherwise duplicates or 
belongs to the corporation ... . 

  
Recognizing the difficulty in determining whether 
a claim is direct or derivative in the recent case of 
Yudell v Gilbert (99 AD3d 108 1st Dept [2012]), 
this court adopted the test developed by the 
Supreme Court of Delaware in Tooley v 
Donaldson, Lufkin & Jenrette, Inc. (845 A2d 1031, 
1039 [Del 2004]) as a common sense approach to 
resolving such issues. We held that the Delaware 
test is consistent with existing New York State 
law. In order to distinguish a derivative claim from 
a direct one, the court considers "(1) who suffered 
the alleged harm (the corporation or the suing 
stockholders, individually); and (2) who would 
receive the benefit of any recovery or other 

remedy (the corporation or the stockholders 
individually)" ... . If there is any harm caused to 
the individual, as opposed to the corporation, then 
the individual may proceed with a direct action ... . 
On the other hand, even where an individual harm 
is claimed, if it is confused with or embedded in 
the harm to the corporation, it cannot separately 
stand... . * * * 
  
...[W]e find that recoupment of [gift] taxes paid 
violates New York's out-of-pocket damages rule 
applicable to both the fraud and negligent 
misrepresentation cross claims Lipper has 
asserted ... . Pursuant to the New York rule, 
recovery is denied where it leaves the claimant in 
a better position than the claimant would have 
been in the absence of wrongdoing ... . Lipper 
contends that he would not have made the gifts to 
his daughters if he had known the true value of 
his holdings. The payment of taxes was a 
consequence of making that gift. The relief he 
seeks would put him in a better financial position 
than had the claimed wrongdoing not occurred ... 
. Serino v Lipper,2014 NY Slip Op 06551, 1st 
Dept 9-30-14 

 

CORPORATION LAW/EMINENT 
DOMAIN/LANDLORD-TENANT/FIXTURES 

  
Corporations Owned by the Individual Operating the 

Businesses Were Not the "Alter Ego" of the 
Individual Owner---Criteria for Piercing the 

Corporate Veil Not Met---Corporation Which Leased 
the Property from the Corporation Which Owned the 
Property Was Entitled to Compensation for Fixtures 

  
The Second Department determined there was 
insufficient evidence to support piercing the corporate 
veil with respect to corporations owned by the individual 
operating the relevant businesses.  The corporations 
were formed for legitimate purposes, including owning 
and leasing back the subject property, and there was no 
evidence of any fraud.  The relevant criteria were 
explained.  In addition, the Second Department 
determined the tenant corporation was entitled to 
compensation for the fixtures on the condemned 
property and explained the relevant criteria: 
  

In general, "a corporation has a separate legal 
existence from its shareholders even where the 
corporation is wholly owned by a single individual" 
... . Although "[o]ne of the primary legitimate 
purposes of incorporating is to limit or eliminate 
the personal liability of corporate principals" ..., 
"the doctrine of piercing the corporate veil allows 
a corporation's separate legal existence to be 
disregarded to prevent fraud and achieve equity" 
... . "A plaintiff seeking to pierce the corporate veil 
must demonstrate that a court in equity should 
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intervene because the owners of the corporation 
exercised complete domination over it in the 
transaction at issue and, in doing so, abused the 
privilege of doing business in the corporate form, 
thereby perpetrating a wrong that resulted in 
injury to the plaintiff" ... . 
  
Here, the petitioner points to Botur's sole 
ownership of Tennisport and his acknowledged 
day-to-day control over Nixbot, and argues that, 
on this basis, the Supreme Court properly 
determined that Tennisport and Nixbot were 
essentially Botur's alter egos. However, as this 
Court has observed, "if, standing alone, 
domination over corporate conduct in a particular 
transaction were sufficient to support the 
imposition of personal liability on the corporate 
owner, virtually every cause of action brought 
against a corporation either wholly or principally 
owned by an individual who conducts corporate 
affairs could also be asserted against that owner 
personally, rendering the principle of limited 
liability largely illusory. Thus, the party seeking to 
pierce the corporate veil must also establish that 
the owners, through their domination, abused the 
privilege of doing business in the corporate form'" 
... . Thus, in determining whether an owner has 
"abused the privilege of doing business in the 
corporate form," a court may consider, inter alia, 
whether there was a "failure to adhere to 
corporate formalities, inadequate capitalization, 
commingling of assets, and use of corporate 
funds for personal use" ... . * * * 
  
Where the condemnor appropriates land to which 
a tenant has annexed fixtures, the tenant is 
entitled to compensation "for his [or her] interest 
in any annexations to the real property which but 
for the fact that the real property has been taken, 
he [or she] would have had the right to remove at 
the end of his [or her] lease" ... . This is true even 
where the condemnor has no use for the fixtures 
attached, because "condemnation is a forced sale 
that places the State and the claimant in the 
position of vendee and vendor" ... . As the Court 
of Appeals has observed, "[t]he law of fixtures 
was evolved by the judiciary in order to ameliorate 
the harsh result to those who substantially 
improved property but who had less than a fee 
interest. These rules, when applied in an eminent 
domain proceeding, protect the owner of this type 
of property from being deprived of compensation 
when the land upon which they are situated is 
condemned" ... . Thus, an award for the taking of 
fixtures is properly seen as "just compensation to 
the claimant, not a windfall" ... . Matter of 
Queens W Dev Corp..., 2014 NY Slip OP 06983, 
2nd Dept 10-15-14 

 

CORPORATION LAW/NOT-FOR-PROFIT 
CORPORATION LAW 

  
To Maintain Standing to Bring a Derivative Action 
Against a Not-for-Profit Corporation At Least Five 
Percent of the Members Must Be Plaintiffs at All 

Times As the Suit Progresses 
  
The Third Department determined that in order to 
maintain standing for a derivative action against a not-
for-profit corporation the plaintiffs must constitute five 
percent of the members at all times. In this case, the five 
percent requirement was met when lawsuit began but 
subsequently a member left and the five percent 
requirement was thereby no longer met: 
  

N-PCL 623 is derived from the Business 
Corporation Law, but it is different in that it does 
not require ownership at the time of the 
transaction and does not allow plaintiffs to post 
security for expenses if they do not meet the five 
percent requirement (compare N-PCL 623, with 
Business Corporation Law §§ 626, 627). The 
requirement that plaintiffs in a derivative action 
against a not-for-profit corporation consist of at 
least five percent of any class of members was 
"necessitated by the elimination from the new law 
of the 'security for expenses' provision embodied 
in [Business Corporation Law § 627]" (Mem of 
Joint Legislative Committee to Study Revision of 
Corporation Laws, 1969 McKinney's Session 
Laws of NY at 2485; see L 1969, ch 1066; see 
also E. Lisk Wyckoff, Jr., Practice Commentaries, 
McKinney's Cons Laws of NY, Book 37, N-PCL 
623). Because the N-PCL specifically eliminated 
the ability of less than five percent of 
shareholders to continue an action by posting 
security for expenses, we conclude that the 
ownership requirement of N-PCL 623 (a) must 
continue throughout the action in order to 
maintain standing ... . Pall v McKenzie 
Homeowners' Assn Inc, 2014 NY Slip Op 
07392, 3rd Dept 10-3014 

 

CRIMINAL LAW 
  

Probation Department's Unauthorized Taking of DNA 
Evidence Required Suppression/Inevitable 

Discovery Doctrine Applied to Deny Suppression of 
Identification Evidence and Defendant's Statement 

  
The Second Department determined the unauthorized 
taking of a buccal swap from a probationer for DNA 
testing required suppression of the DNA evidence.  The 
fact that the defendant was on probation did not strip the 
defendant of his Fourth Amendment rights.  However, 
because another DNA sample had been properly taken 
from the defendant a few days before, the identification 
evidence and defendant's statement should not have 
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been suppressed pursuant to the inevitable discovery 
doctrine: 
  

The hearing court properly suppressed DNA 
evidence as tainted since the Nassau County 
Probation Department (hereinafter the Probation 
Department) took an unauthorized buccal swab 
from the defendant, which was a bodily intrusion 
subject to the constraints of the Fourth 
Amendment ... . * * * The defendant's status as a 
probationer did not "justify departures from the 
customary constitutional standards that apply in 
other settings" ..., where, as here, it is undisputed 
that the provision of a DNA sample was not a 
condition of the defendant's probation under any 
statutory or judicial authority. Moreover, since the 
DNA sample taken from the defendant implicated 
his constitutional rights, we reject the People's 
argument that the Probation Department, in taking 
the unauthorized buccal swab, only committed a 
statutory violation that did not warrant 
suppression of evidence ... . 
  
The record reveals that an authorized DNA 
sample was taken from the defendant in 
connection with another, unrelated charge only 
days before he was arrested on the charges at 
issue on this appeal. Since another DNA sample 
had been taken from the defendant prior to his 
arrest, the People established a very high degree 
of probability that the evidence in question would 
have been obtained independently of the tainted 
source during the normal course of police 
investigation ... . Accordingly, the hearing court 
should not have suppressed the identification 
evidence and the defendant's statement to the 
police.  People v Adams, 2014 NY Slip Op 
06098, 2nd Dept 9-10-14 
  

Sentence Reduced In Interest of Justice Despite 
Extensive Criminal Record 

  
The Second Department, over a partial dissent, reduced 
the defendant's sentence in the interest of justice based 
upon the facts of the offense, the defendant's mental 
health issues, and the defendant's efforts to improve his 
life: 
  

The evidence at trial showed that, although the 
defendant entered his neighbor's home unlawfully 
with the intent to commit a crime therein, no items 
were taken from the home, and no one was 
threatened or physically harmed. 

  
... [T]he defendant has been diagnosed with 
bipolar disorder, a mental illness that runs in his 
family, and has also been diagnosed with major 
depression and has struggled with drug addiction. 
Following the defendant's release from prison in 
2009, he made positive strides in his life by 

participating in outpatient mental health 
counseling and taking medication, and enrolling in 
college full-time. He performed well academically, 
was working toward a bachelor's degree, and had 
plans to pursue a master's degree, and a career 
in youth counseling. However, the defendant 
experienced a setback in July 2011, one month 
before the instant offenses were committed, when 
his 28-year-old son was shot and killed, causing 
his depression to worsen. The instant offenses 
were committed during this period of his life. 
Nonetheless, the defendant had been living in the 
community for two years without incident before 
committing the instant offenses. While we agree 
with our dissenting colleague that the defendant's 
criminal history is extensive, such criminal history 
is adequately taken into consideration by the 
Penal Law provisions providing increased 
sentences for persistent violent felony offenders 
(see Penal Law § 70.08[2], [3]). Based on the 
circumstances of the defendant's commission of 
burglary in the second degree and his efforts at 
rehabilitation, a sentence of imprisonment longer 
than the statutory minimum of 16 years to life is 
unduly harsh and excessive, and we modify the 
sentence accordingly ... . People v Howard, 2014 
NY Slip Op 06105, 2nd Dept 9-10-14 
 

Pulling Defendant from Inside His Home for 
Warrantless Arrest Violated the Fourth Amendment 

  
The Second Department determined that a new trial was 
required because defendant's statement should have 
been suppressed.  The police pulled the defendant from 
inside his home to arrest him without a warrant, a 
violation of the Fourth Amendment.  The Second 
Department noted, however, that the trial court did not 
err in refusing the suppress evidence of a post-arrest 
lineup identification: 
  

Here, the police knocked on the defendant's door 
at approximately 6:50 a.m. When the defendant 
answered the door he appeared to be "half 
asleep," and was naked from the waist down. He 
only partially opened the door, was never in full 
view of the police, and never crossed the 
threshold of his apartment. When the police 
directed the defendant to step fully into view, the 
defendant instead attempted to shut the door, 
trapping a detective's arm as the detective tried to 
keep the door from closing. After law enforcement 
officials successfully pushed the door open, they 
pulled the defendant from the area behind the 
door into the public hallway, where he was then 
arrested. 
  
Under the discrete circumstances of this case, 
where the police officers crossed the threshold 
into the defendant's apartment, pulled him into the 
hallway, and arrested him without a warrant, the 
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defendant's Fourth Amendment rights were 
violated ... . People v Riffas, 2014 NY Slip Op 
06333, 2nd Dept 9-24-14 
 

Police Had "Reasonable Suspicion" Justifying Only 
Forcible Detention of the Defendant to Conduct a 
Brief Investigation---Arrest of the Defendant in the 
Absence of Probable Cause Required Suppression 

of Defendant's Statement 
  
The Second Department, over a dissent, determined that 
defendant's statement should have been suppressed 
because the police arrested him in the absence of 
probable cause.  Two persons for whom the police had 
probable cause to arrest were in the backseat of a 
legally parked vehicle.  Defendant was in the driver's 
seat, fumbling with the ignition keys when the police first 
saw him.  The police pulled him from the vehicle and 
arrested him.  The Second Department found the arrest 
premature. Because of the presence of the two persons 
for whom the police had probable cause to arrest, there 
was only a reasonable suspicion of the defendant's 
involvement which justified only forcible detention for a 
brief investigation: 
  

The hearing testimony established that at 
approximately 8:00 a.m. on June 10, 2009, the 
police received a radio transmission regarding a 
robbery in progress, perpetrated by two black 
males, at a Queens residence. The police 
activated their sirens and lights and went to the 
specified house, arriving within two minutes of 
receiving the transmission. When the police 
arrived, two of the complainants, still gagged and 
partially bound, were on the porch of the house. 
The complainants used gestures to direct the 
officers' attention to two men, Myers and Santos, 
who were walking on the sidewalk, about four 
houses away. Myers and Santos, who were the 
only civilians on the block, started running, and 
the officers chased them. During the chase, 
Santos discarded an object, which the police later 
recovered and found to be a gun. When Myers 
and Santos turned a corner several blocks from 
the complainants' house, the officers lost sight of 
them briefly. When one of the officers turned the 
corner, he did not see any people, but saw the 
rear passenger door on a sport utility vehicle 
being closed. The vehicle was legally parked and 
the engine was off. The officer ran to the vehicle 
and peered inside through the tinted windows. 
After spotting Myers and Santos in the rear 
passenger seat, the officer "punched" the driver's 
side window to alert the driver not to drive away. 
The officer pulled the driver's door open and saw 
the defendant in the driver's seat, "fumbling" with 
the keys and trying to put them in the ignition. The 
officer pulled the defendant out of the car, placed 
him face-down on the ground, and handcuffed 
him. Eventually, the defendant was placed in a 

police car. People v Delvillartron, 2014 NY Slip 
Op 06327, 2nd Dept 9-24-14 

 
Record Did Not Demonstrate Defendant Understood 
His Miranda Rights---Statement Should Have Been 

Suppressed 
  
The Second Department determined defendant's 
statement should have been suppressed.  The People 
failed to demonstrate defendant understood his right to 
remain silent: 
  

Contrary to the hearing court's determination, the 
evidence adduced at the suppression hearing 
was insufficient to establish that the defendant's 
statements to law enforcement officials were 
made after he knowingly, voluntarily, and 
intelligently waived his Miranda rights (see 
Miranda v Arizona, 384 US 436). Although the 
defendant's refusal to sign the Miranda card did 
not, in itself, preclude the finding of a valid waiver 
..., the record was devoid of any indication that 
the defendant clearly understood his Miranda 
rights as read to him ... . People v Barnes, 2014 
NY Slip Op 06209, 2nd Dept 9-17-14 

 
Motion to Vacate Convictions Granted---People 

Failed to Provide "Brady" Material In Time for the 
Defense to Make Meaningful Use of It 

  
The Second Department, pursuant to a CPL 440 motion, 
vacated the defendants' convictions because of the 
People's failure to turn over documents which would 
have aided the defense (a "Brady" violation).  Although 
the documents were provided at the time of jury 
selection, they were mixed in with a large volume of 
other documents which effectively deprived the defense 
of notice of their existence.  There was a "reasonable 
probability" the documents, had they been used at trial 
to impeach police witnesses, would have changed the 
outcome of the trial: 
  

The People have an obligation to disclose 
exculpatory evidence, known as Brady material, 
in their possession which is favorable to the 
defendant and material to his or her guilt or 
innocence (see Brady v Maryland, 373 US 83, 
87...). Such evidence is to be produced 
regardless of whether a defendant requests the 
material ... . The prosecutor's duty to exchange 
Brady material extends to the disclosure of 
evidence that can be used to impeach the 
credibility of a witness for the People whose 
testimony may be determinative of the 
defendant's guilt ... . Such material is to be turned 
over to the defendant in time for him or her to use 
it in a meaningful fashion during cross-
examination or as evidence during his or her own 
case ... . 
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In order to establish a Brady violation, a 
defendant must prove: (1) the evidence at issue is 
favorable to him or her; (2) the evidence was 
suppressed by the State, either willfully or 
inadvertently; and (3) prejudice ensued because 
the suppressed evidence was material ... . As to 
the element of materiality, where there was only a 
general request by the defendant at the time of 
trial for exculpatory material, evidence is material 
if there is a reasonable probability that, had the 
evidence been disclosed to the defense, the 
result of the proceeding would have been different 
... . Here, the manner in which the prosecution 
turned over the documents, during the course of 
jury selection, deprived the defendants of a 
meaningful opportunity to employ that evidence 
during their cross-examination of the 
prosecution's witnesses ... . People v Wagstaffe, 
2014 NY Slip Op 06217, 2nd Dept 9-17-14 

 
Criteria for Expanded Jury Instruction on the 

Voluntariness of a Statement Explained (Criteria Not 
Met Here)---Trial Judge Should Not Have Participated 

in Readback of Testimony (Not Reversible Error 
Here) 

  
The Second Department explained when an expanded 
jury instruction concerning the voluntariness of 
defendant's statement is proper (criteria not met here), 
and noted that a judge should never participate in the 
readback of testimony (not reversible error here): 
  

A defendant is entitled to raise the issue of 
voluntariness both at a suppression hearing and 
at trial (see CPL 710.70[3]...). At trial, however, 
the court is not required to instruct the jury on the 
issue of voluntariness unless the defendant 
requests the charge, and "evidence sufficient to 
raise a factual dispute has been adduced either 
by direct or cross-[*2]examination" ... . Here, 
nothing in the evidence adduced at trial raised a 
factual dispute about the voluntariness of the 
defendant's statement ... . * * * 
  
...[W]e again remind the trial justice that he should 
not participate as a reader when readbacks are 
requested by a jury ..., and that this type of 
participation should not be repeated. In this 
regard, the court's practice risks erroneously 
conveying to the jury that the court is aligned with 
the party or counsel whose role the court has 
assumed in the readback ... . "[A]s a general 
matter, a trial judge should shun engaging in 
readbacks of testimony. In the usual case, it is 
easy enough for a judge to assign this task to 
non-judicial court personnel and thereby avoid 
any risk of creating a misperception in the minds 
of the jurors"... . People v Baranov, 2014 NY 
Slip Op 06596, 2nd Dept 10-1-14 

 

Meaning of Imprecise and Confusing Term "Violent 
Felony Override" Explained 

  
The Second Department, in response to the defendant's 
request for a "violent felony override" at sentencing, 
explained that the confusing term relates to a document 
that sets force the precise statute, including the section 
and subdivision, of which the defendant was 
convicted.  Certain specific enumerated offenses, 
although violent felonies, will not disqualify an inmate 
from eligibility for temporary release. Only the 
Department of Corrections can make the determination 
whether a conviction disqualifies an inmate from 
eligibility: 
  

"Violent felony override" is not a term contained in 
a statute or regulation. It is an imprecise and 
potentially confusing term that is sometimes used 
to describe a document referred to in 7 NYCRR 
1900.4(c)(1)(iii) that permits the Department of 
Corrections and Community Supervision 
(hereinafter DOCCS) to ascertain whether an 
inmate has met one of the threshold requirements 
to be eligible for a temporary release program 
despite conviction of a specified violent felony 
offense (see Correction Law § 851[2]; Executive 
Order [Spitzer] No. 9 [9 NYCRR 6.9]; Executive 
Order [A. Cuomo] No. 2 [9 NYCRR 8.2]; 7 
NYCRR 1900.4[c][1][ii], [iii]; [2]). Certain 
subdivisions of the specified violent felony 
offenses will not disqualify an inmate from 
eligibility for temporary release. The document 
provided for in 7 NYCRR 1900.4(c)(1)(iii) need 
only set forth the exact offense, including the 
section, and subdivision if any, of the crimes of 
which the inmate was convicted. When the 
document indicates that the inmate was convicted 
of a subdivision of one of the enumerated violent 
felony offenses that does not automatically 
disqualify the inmate from eligibility for temporary 
release, the inmate may use it to establish that he 
has met one of the threshold requirements for 
eligibility ... . One source of confusion that may 
arise from the use of the term "violent felony 
override" is that the term may imply that the 
document itself qualifies the inmate for eligibility 
for temporary release. It does not. It is for 
DOCCS, and not the court or the district attorney, 
to determine whether conviction under a particular 
section and subdivision disqualifies an inmate 
from eligibility (see generally 7 NYCRR 1900.4). 

  
A second source of confusion that may arise from 
the use of the term "violent felony [*2]override" to 
describe the document specified in 7 NYCRR 
1900.4(c)(1)(iii) is the erroneous belief that the 
issuance of the document is discretionary. 
Although this provision refers to "a court-
generated document or document generated by 
the Office of the District Attorney," a defendant is 
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entitled to have the exact subdivision of the 
statutory provisions under which he or she was 
convicted specified in the sentence and 
commitment: "[a] sentence and commitment or 
certificate of conviction, specifying the section, 
and to the extent applicable, the subdivision, 
paragraph and subparagraph of the penal law or 
other statute under which the defendant was 
convicted, or a certified copy thereof . . . must be 
delivered to the person in charge of the 
correctional facility or office of children and family 
services facility to which the defendant is 
committed at the time the defendant is delivered 
thereto" ... . People v Lynch, 2014 NY Slip Op 
06608, 2nd Dept 10-1-14 

  
Warrantless Cell Phone Search Required 

Suppression and a New Trial 
  
The First Department ordered a new trial because the 
police searched defendant's phone without a warrant 
and used photos found on the phone as the basis for a 
search warrant: 
  

The court should have granted defendant's 
motion to suppress photographs obtained from 
his cell phone. After the police arrested defendant 
and seized his phone, an officer looked through it 
without a warrant, and found two photos stored on 
the phone that depicted a pistol resembling the 
pistol recovered in this case. It was not disputed 
that the search of defendant's cell phone was 
unlawful. Moreover, a recent decision of the 
United States Supreme Court holds that a cell 
phone is not a proper subject of a warrantless 
search incident to arrest ... . 

  
After finding the photos on the phone, the same 
officer averred in an affidavit in support of an 
application for a search warrant, which specifically 
sought to search photographs among other things 
on the phone, that there was reasonable cause to 
believe that evidence concerning defendant's 
possession of a firearm existed on defendant's 
phone. This evidence demonstrated that the 
"decision to seek the warrant was prompted by 
what [the police] had seen during the initial entry" 
... . Rather than applying for a warrant on the 
basis of mere probable cause, the officer 
"achieve[d] certain cause by conducting an 
unlawful confirmatory search," which "undermines 
the very purpose of the warrant requirement and 
cannot be tolerated" ... . Accordingly, even if there 
were independent probable cause for the warrant, 
it would not immunize the initial warrantless 
search, or permit the subsequently-granted 
warrant to render the photos admissible ... . Nor 
may the inevitable discovery doctrine be applied 
to this evidence; the exception does not apply 
where "the evidence sought to be suppressed is 

the very evidence obtained in the illegal search" 
... . People v Marinez, 2014 NY Slip Op 06668, 
1st Dept 10-2-14 

  
Sentence Greater than that Promised in a Plea 

Bargain Did Not Constitute Punishment for 
Exercising the Right to Go to Trial 

  
The Fourth Department rejected defendant's argument 
that his sentence was increased as punishment for going 
to trial: 
  

" [T]he mere fact that a sentence imposed after 
trial is greater than that offered in connection with 
plea negotiations is not proof that defendant was 
punished for asserting his right to trial . . . , and 
there is no indication in the record before us that 
the sentencing court acted in a vindictive manner 
based on defendant's exercise of the right to a 
trial' " ..., or that the court " placed undue weight 
upon defendant's ill-advised decision to reject [a] 
favorable plea bargain and proceed to trial' " ... 
. People v Odums, 2014 NY Slip OP 06692, 4th 
Dept 10-3-14 

 
Police Did Not Demonstrate They Had a "Founded 

Suspicion Criminality Was Afoot" Before Asking For 
and Receiving Defendant's Permission to Search His 

Car 
  
The Fourth Department determined the police failed to 
demonstrate they had a "founded suspicion that 
criminality was afoot" when they asked defendant for 
permission to search his car.  The marijuana and firearm 
found in the search should have been suppressed: 
  

The law is well settled that the police may not ask 
an occupant of a lawfully stopped vehicle if he or 
she has any weapons unless they have a founded 
suspicion that criminality is afoot ... . It is equally 
well settled that the police may not ask for 
consent to search a vehicle absent that same 
degree of suspicion ... . Here, as both defendant 
and the People recognize, the legality of the 
police conduct turns on whether the officer who 
engaged defendant at the side of his vehicle 
smelled or observed marihuana in the vehicle 
before asking defendant whether he had any 
guns or drugs and before asking for consent to 
search. We conclude that there is no basis in the 
record to support the court's finding that the 
officers smelled marihuana as soon as they 
approached the vehicle.  People v Wideman, 
2014 NY Slip Op 06698, 4th Dept 10-3-14 
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Parole Officer Was Not Acting "Merely as a Conduit" 
for the Police In Conducting a Search---The Search 

Was Related to the Parole Officer's Duties 
  
In rejecting the defendant's argument that the search by 
his parole officer was illegal because the search was not 
related to the performance of the parole officer's duties, 
the Fourth Department explained the relevant law: 
  

A parolee's right to be free from unreasonable 
searches and seizures is not violated if a parole 
officer's search of the parolee's person or 
property "is rationally and reasonably related to 
the performance of his duty as a parole officer" ... 
. A parole officer's search is unlawful, however, 
when the parole officer is "merely a conduit' for 
doing what the police could not do otherwise" ... . 
Stated differently, "a parolee's status ought not to 
be exploited to allow a search which is designed 
solely to collect contraband or evidence in aid of 
the prosecution of an independent criminal 
investigation" ... . 
  
Here, defendant's contention that the parole 
officer was acting as an agent of the DEA is 
undermined by the uncontroverted testimony of 
the parole officer that she was informed by a DEA 
agent prior to the search that the federal 
prosecutor "will most likely not want to get 
involved" in the case if an arrest were made, and 
by the fact that no federal charges were ever 
lodged against defendant. Rather, the parole 
officer testified that she conducted the search 
because she received credible information from 
law enforcement sources that defendant 
possessed a large quantity of cocaine in his 
apartment, which violated his parole conditions, 
and the court found her testimony in that regard to 
be credible. We thus conclude that the court 
properly determined that the search was rationally 
and reasonably related to the performance of the 
parole officer's duties, and that suppression was 
therefore not warranted ... . People v Escalera, 
2014 NY Slip Op 06700, 4th Dept 10-3-14 

 
Conviction on a Lesser Inclusory Count Can Not 

Stand Even In the Absence of Preservation 
  
The Fourth Department determined defendant's 
conviction of criminal possession of a controlled 
substance in the seventh degree could not stand 
because that charge was a lesser inclusory count of 
another count of which the defendant was convicted 
(criminal possession of a controlled substance in the fifth 
degree): 
  

Although defendant failed to preserve this 
contention for our review, the People ... correctly 
concede that "we may review the issue as a 
matter of law despite defendant's failure to raise it 

in the trial court" ... . People v Roberts, 2014 NY 
Slip Op 06707, 4th Dept 10-3-14 

 
Prosecution Failed to Prove the Requisite Intent and 

Materiality in a Perjury Case 
  
In reversing defendant's (Hadid's) conviction for perjury, 
the Second Department determined there was 
insufficient evidence defendant testified with the 
requisite intent and there was insufficient evidence the 
allegedly perjurious statement was "material." The 
alleged perjury was testimony by the defendant at the 
trial of one Kargu. The decision illustrates the stringent 
proof requirements in a perjury case: 
  

Viewing the evidence in the light most favorable 
to the prosecution ... , we find that it was legally 
insufficient to establish Hadid's guilt of perjury in 
the first degree beyond a reasonable doubt ... . As 
a matter of law, the evidence failed to establish 
that Hadid had made a false statement under 
oath. To prove falsity, the prosecution must show 
that the witness was intentionally, rather than 
mistakenly, testifying falsely ... . To determine 
intent, the court will look at whether the statement 
at issue related to a memorable fact, the 
significance of the event at the time it occurred, 
the line of inquiry of the examiner, and whether a 
fact was deliberately concealed if concealment is 
alleged ... . * * * 
  
The People's also failed to establish beyond a 
reasonable doubt that Hadid's statements were 
material to the Kargu trial ... . " [T]he test of 
materiality is whether the false testimony was 
capable of influencing the tribunal on the issue 
before it'" ... . 
  
Contrary to the prosecution's contention, neither 
Hadid's statements at trial nor his credibility were 
material to Kargu's guilt or nonguilt ... . People v 
Hadid, 2014 NY Slip Op 06842, 2nd Dept 10-8-
14 

 
Defendant Did Not Forfeit His Right to Counsel by 

Making Four Applications for Reassignment of 
Assigned Counsel/Evidence of Burglary and 

Criminal Mischief Insufficient--Possession of Stolen 
Items Not Enough 

  
The Second Department reversed defendant's 
conviction, finding that defendant had not forfeited his 
right to counsel because he had made four applications 
for reassignment of assigned counsel.  The court also 
determined the possession of stolen items removed in 
time from the burglary, without more, was not enough to 
support the burglary and criminal mischief 
convictions.  With respect to the "forfeiture of the right to 
counsel," the court explained: 
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The record does not support a finding that the 
defendant forfeited the right to counsel. Where a 
criminal defendant moves for reassignment of 
counsel as a mere dilatory tactic, that application 
may properly be denied ... . However, a finding of 
a forfeiture of the right to counsel is an "extreme, 
last [ ] resort" ... . Here, the record does not show 
that the defendant engaged in any conduct 
warranting a forfeiture finding. Rather, the record 
shows that, at most, he engaged in dilatory 
conduct, refused to cooperate with his attorneys 
and was argumentative, and at one point "yelled" 
at one of his attorneys in an incident 
characterized by the Supreme Court as a "heated 
exchange." Further, it is undisputed that the 
defendant did not validly waive the right to 
counsel. Indeed, the record shows that he 
consistently sought the assistance of assigned 
counsel. 
  
The defendant's conduct, as reflected by the 
record, did not support or justify the Supreme 
Court's ruling, which forced the defendant to 
proceed to trial without the benefit of counsel ... 
. People v Isaac, 2014 NY Slip Op 06844, 2nd 
Dept 10-8-14 

 
Legal Underpinning of the "Fellow Officer" Rule 

Explained 
  
The Second Department determined defendant's motion 
to suppress was properly denied.  The defendant's 
arrest was based upon a transmission to the arresting 
officers but the prosecution did not introduce any 
evidence of the identity of the transmitting officer. The 
court offered an in-depth explanation of the "fellow 
officer" rule: 
  

"Under the fellow officer rule, a police officer can 
make a lawful arrest even without personal 
knowledge sufficient to establish probable cause, 
so long as the officer is acting upon the direction 
of or as a result of communication with' a fellow 
officer . . . in possession of information sufficient 
to constitute probable cause for the arrest" ... . 
Probable cause exists when "an officer has 
knowledge of facts and circumstances sufficient 
to support a reasonable belief that an offense has 
been or is being committed" ... . At a suppression 
hearing, the prosecution has the burden of 
establishing that the officer who transmitted the 
information had probable cause ... . 
  
The fellow officer rule is a "straightforward 
application" of the two-pronged Aguilar-Spinelli 
test ... , which New York courts use to assess 
whether hearsay information is sufficient to 
establish probable cause for a warrantless arrest 
or the issuance of a warrant ... . The Aguilar-
Spinelli test first requires the suppression court to 

assess whether the information on which the 
police have acted is reliable ... . The second part 
of the Aguilar-Spinelli test evaluates whether the 
informant had an adequate "basis of knowledge" 
for the information supplied... . Under the fellow 
officer rule, "[i]nformation received from another 
police officer is presumptively reliable" ... . The 
People still, however, must satisfy the second 
prong of the Aguilar-Spinelli test: how the 
transmitting officer acquired that information. 

  
Here, under the fellow officer rule, the arresting 
officers were entitled to presume that the 
information they received from an undercover 
officer was reliable. Moreover, under the 
circumstances of this buy and bust operation, it is 
clear that the transmitting officer, whether it was 
the ghost undercover officer or the primary 
undercover officer, had an adequate basis of 
knowledge for the information transmitted, either 
from direct participation in the transaction or 
observation of it. Contrary to the defendant's 
contention, the undercover officer who made the 
transmission was not required to delineate the 
defendant's exact role in the transaction in order 
to establish probable cause for his arrest ... 
. People v Oglesby, 2014 NY Slip Op 06845, 
2nd Dept 10-8-14 

 
Videotaped Interview Indicated Defendant Did Not 
Understand His Right to Counsel---The Videotaped 
Statement, As Well As the Prior Oral and Written 

Statements, Should Have Been Suppressed 
  
The First Department determined the People did not 
meet their burden of demonstrating the defendant 
understood his Miranda rights at the time he waived 
them.  After waiving his rights and making an oral and 
written statement, the defendant spoke with the 
Assistant District Attorney (ADA).  During that 
conversation, which was videotaped, the defendant gave 
responses which indicated he did not understand he had 
the right to talk to his own attorney before speaking with 
the ADA.  The court determined that the videotaped 
statement, as well as the prior oral and written 
statements, should have been suppressed: 
  

...[I]t is not clear that this 18-year-old defendant 
with no prior criminal history, who could not read 
or write, ever understood his right to counsel nor 
the consequences of waiver. The evidence shows 
that defendant responded "yes" to questions 
when asked if he understood his rights. Then, 
immediately afterwards, defendant expressed 
confusion in understanding his right to counsel. 
As such, the People failed to present evidence 
that established defendant sufficiently understood 
the immediate import of the Miranda warnings. 
Moreover, ADA Elliot's explanations failed to 
clarify for defendant the concept of his right to 
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counsel. Thus, given defendant's age, illiteracy, 
unfamiliarity with the criminal justice system, and 
statements expressing confusion about his 
Miranda rights, it is evident that the People failed 
to establish a knowing and intelligent waiver of 
Miranda rights ... . People v Adames, 2014 NY 
Slip Op 07063, 1st Dept 10-16-14 
  

Conspiracy Indictment Which Does Not Charge an 
Overt Act is Jurisdictionally Defective 

  
The Third Department reversed defendant's conviction 
and dismissed a conspiracy indictment as jurisdictionally 
defective because the indictment failed to charge the 
commission of an overt act in furtherance of the 
conspiracy: 
  

In early October 2010, defendant — then serving 
a sentence in the Otsego County jail on a 
contempt conviction stemming from various 
violations of an order of protection in favor of his 
ex-girlfriend, Jeanette Hamm — allegedly told a 
fellow prisoner that he desired to have Hamm 
murdered. Defendant's block-mate discussed the 
matter with prison officials, and the Otsego 
County Sheriff's Department began an 
investigation. As part of the investigation, an 
undercover police officer posing as a potential 
assassin talked with defendant on the phone and 
met with him at the jail. Defendant was arrested 
shortly thereafter and charged by indictment with 
the crime of conspiracy in the second degree. * * * 

  
As the People concede, the indictment is 
jurisdictionally defective and must be dismissed 
inasmuch as it failed to charge the commission of 
an overt act in furtherance of the conspiracy as 
required by Penal Law § 105.20 ... . People v 
Grays, 2014 NY Slip Op 07017, 3rd Dept 10-16-
14 

 
Assignment of New Counsel and Adjournment of 
Trial Over Defendant's Objection Was Proper---

Defense Counsel Had Represented the Confidential 
Informant in the Past---District Attorney Objected to 
Preclusion of Confidential Informant's Testimony as 

a Solution 
  
The Third Department determined the trial court did not 
abuse its discretion when it ordered, over defendant's 
objection, the assignment of new counsel because of a 
conflict of interest.  Assigned counsel had represented 
the confidential informant (CI).  The court was faced with 
either assigning new counsel or ruling that the CI could 
not testify: 
  

County Court did not abuse its discretion in 
substituting assigned counsel against defendant's 
wishes ... . A criminal defendant's right to counsel 
of his or her choice is not absolute and may 

properly be circumscribed where defense 
counsel's continued representation of the 
defendant would present a conflict of interest ... . 
Here, upon learning of the CI's identity,[FN2] 
defendant's original assigned attorney informed 
the court that he possessed confidential 
information from his prior representation of the CI 
that would affect his ability to cross-examine that 
witness, thereby establishing the existence of an 
actual conflict of interest ... . Faced with "the 
dilemma of having to choose between 
undesirable alternatives" in addressing the 
conflict ..., County Court's decision to assign new 
counsel and adjourn the trial rather than preclude 
the testimony of the CI altogether constituted a 
proper exercise of its broad discretion under the 
circumstances presented ... . People v 
Robinson, 2014 NY Slip Op 07018, 3rd Dept 
10-16-14 

 
Defendant's Request for New Assigned Counsel Was 
Not Supported by Sufficient Facts to Warrant Inquiry 

by the Court 
  
In finding defendant's request for new assigned counsel 
was properly denied, the Second Department explained 
the relevant analytical criteria: 
  

A defendant may be entitled to new assigned 
counsel upon a showing of good cause, such as a 
conflict of interest or other irreconcilable conflict 
with counsel ... . "Whether counsel is substituted 
is within the discretion and responsibility' of the 
trial judge, and a court's duty to consider such a 
motion is invoked only where a defendant makes 
a seemingly serious request[ ]'" ... . Where a 
seemingly serious request is made, the trial court 
is obligated to conduct at least a "minimal inquiry" 
to determine the nature of the conflict and a 
possible resolution ... . 

  
In People v Porto, the Court of Appeals 
delineated the threshold necessary to require a 
court to make further inquiry, to wit, a defendant's 
request to substitute counsel must contain 
"specific factual allegations of serious complaints 
about counsel'" ... . Here, no serious complaint 
about counsel was raised by the defendant ... . 
Instead, the defendant, who already had at least 
one prior change of counsel, stated that he 
wanted new counsel because he didn't "want [his 
current counsel] anymore. First and foremost [he 
is] not helping me at all. I don't see myself even 
surviving the jungle right here with him even 
representing me." The defendant further stated, "I 
don't want to proceed with him. And I'm going to 
tell you, I'm not a lawyer or nothing like that. But I 
think I can do better than him." The defendant's 
bare assertions did not suggest the serious 
possibility of a genuine conflict of interest or other 
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impediment to the defendant's representation by 
assigned counsel, and did not create a duty of 
inquiry on the part of the trial court ... . Under 
these circumstances, the trial court providently 
exercised its discretion in denying the defendant's 
request ... . People v Ward, 2014 NY Slip Op 
07193, 2nd Dept 10-22-14 
  

Heroin Upon Which Defendant Overdosed in His Cell 
Constituted "Dangerous Contraband"---Conviction 

for Promoting Prison Contraband in the First Degree 
Was Not Against the Weight of the Evidence 

  
The Third Department determined defendant's 
conviction for promoting prison contraband in the first 
degree was supported by the evidence.  The 
contraband, heroin, was "dangerous" with the meaning 
of the statute because it endangered the safety of the 
defendant, who overdosed on the drug in his cell: 
  

As noted by County Court, contraband will be 
considered dangerous under the statutory 
definition as long as it endangers the safety of 
"any person" (Penal Law § 205.00 [4]). Inasmuch 
as the heroin possessed by defendant clearly 
endangered his own safety, and he freely 
admitted that he used it to harm himself, there 
was legally sufficient evidence from which the jury 
could reasonably conclude that it constituted 
dangerous contraband and we do not find that the 
verdict was against the weight of the evidence... 
. People v Verley, 2014 NY Slip Op 07208, 3rd 
Dept 10-23-14 

 
Odor of Burnt Marijuana Provided Probable Cause to 

Search Defendant and Vehicle 
  
The Third Department determined that, upon a valid 
traffic stop, the odor of burnt marijuana detected by 
officers Denise and Knoetgen provided probable cause 
for the search of the vehicle and its occupants: 
  

As for the propriety of the ... pat down and/or 
search of defendant, "it is well established that 
[t]he odor of marihuana emanating from a vehicle, 
when detected by an officer qualified by training 
and experience to recognize it, is sufficient to 
constitute probable cause to search a vehicle and 
its occupants" ... . Here, both Denise and 
Knoetgen testified that they smelled burnt 
marihuana emanating from defendant's clothing 
and the vehicle in which he was riding. Even 
accepting that Denise's experience in detecting 
this distinctive odor was not sufficiently developed 
at the suppression hearing, we are satisfied that 
Knoetgen, as a drug recognition expert and a K-9 
drug detection officer, possessed the requisite 
training and experience to do so. Further, and as 
noted previously, Knoetgen testified that the 
driver of the vehicle admitted that he and 

defendant had smoked marihuana prior to being 
pulled over for the underlying traffic violation ... . 
As the circumstances presented and the 
observations made by the troopers provided 
probable cause for Knoetgen's pat down/search 
of defendant, we discern no basis upon which to 
suppress the drugs subsequently seized from 
defendant's pant leg. People v Rasul, 2014 NY 
Slip Op 07378, 3rd Dept 10-30-14 

 

CRIMINAL LAW/APPEALS 
  

Inadequate Waivers of Appeal Addressed In Depth---
Detailed Advice to Judges Re: How to Obtain a Valid 

Waiver---Written Waiver Found Inadequate Here 
Because the Record Was Silent About Defendant's 

Understanding Of It 
  
The Second Department, in an important full-fledged 
opinion by Justice Skelos, broadly addressed the 
problem of inadequate waivers of appeal, giving specific 
advice to judges about how to obtain a valid waiver.  In 
the case before the court, the defendant had signed a 
written waiver.  But because the record was otherwise 
silent about the defendant's understanding of the waiver, 
it was deemed invalid.  The opinion is too 
comprehensive and detailed to be fairly summarized 
here: 
  

Generally, ... a thorough explanation [of the 
waiver by the court]should include an advisement 
that, while a defendant ordinarily retains the right 
to appeal even after he or she pleads guilty, the 
defendant is being asked, as a condition of the 
plea agreement, to waive that right. Ideally, a 
defendant should then receive an explanation of 
the nature of the right to appeal, which essentially 
advises that this right entails the opportunity to 
argue, before a higher court, any issues 
pertaining to the defendant's conviction and 
sentence and to have that higher court decide 
whether the conviction or sentence should be set 
aside based upon any of those issues. The 
defendant should also be told that appellate 
counsel will be appointed in the event that he or 
she were indigent. The trial courts should then 
explain the consequences of waiving the right to 
appeal, i.e., that the conviction and sentence will 
not receive any further review, and shall be final. 
The trial courts must be sure to obtain, on the 
record, an affirmative response from the 
defendant that he or she understands the rights 
as explained, that the defendant is giving up 
those rights, and that the defendant is doing so 
voluntarily after discussing same with counsel. 
The mere explanation of the right to appeal and 
the consequences of a waiver without an 
affirmative response from the defendant is 
insufficient to effect a valid waiver ... . We are 
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mindful of the time demands on our trial courts, 
which are burdened with heavy calendars, and 
recognize that such a thorough colloquy is not 
necessary in every case to secure a valid waiver 
of the right to appeal. Nevertheless, the benefit to 
be derived therefrom by defendants, who are 
asked to waive a fundamental right, by the 
People, who have bargained for a waiver of the 
defendant's right to appeal, and by appellate 
courts faced with determining the validity of such 
waivers, outweighs any burden imposed on the 
trial courts by a slight increase in the length of the 
plea proceedings.  People v Brown, 2014 NY 
Slip Op 06101, 2nd Dept 9-10-14 

  
Court's Failure to Inquire to Ensure Guilty Plea Was 

Knowing and Voluntary Required Vacation of the 
Plea (In the Absence of Preservation) 

  
The Fourth Department determined Supreme Court's 
failure make an inquiry to determine whether defendant's 
guilty plea was knowing and voluntary required reversal 
(in absence of preservation).  The defendant stated 
during the plea colloquy that the weapon he used was a 
BB gun, not a handgun.  Defense counsel explicitly 
waived any related affirmative defense: 
  

At the outset of the plea colloquy, defense 
counsel stated that, although defendant told the 
police that he used a .45 caliber handgun in the 
robbery, the weapon he had used was actually a 
BB gun. Defense counsel further stated, however, 
that defendant would waive the affirmative 
defense set forth in Penal Law § 160.15 (4), 
which applies where the weapon used in the 
robbery "was not a loaded weapon from which a 
shot, readily capable of producing death or other 
serious physical injury, could be discharged." 
During the ensuing plea colloquy, defendant 
stated that the gun he had used was a BB gun 
that looked like a revolver, not a .45 caliber 
handgun as he had told the police. At the end of 
the plea colloquy, defense counsel, in response to 
concerns expressed by the prosecutor, again 
stated that defendant was waiving the affirmative 
defense set forth in section 160.15 (4). The court 
then accepted defendant's plea. 

  
Although "no catechism is required in connection 
with the acceptance of a plea" ..., it is well 
established that, "where the defendant's recitation 
of the facts underlying the crime pleaded to 
clearly casts significant doubt upon the 
defendant's guilt or otherwise calls into question 
the voluntariness of the plea, . . . the trial court 
has a duty to inquire further to ensure that [the] 
defendant's guilty plea is knowing and voluntary" 
... . "Where the court fails in this duty and accepts 
the plea without further inquiry, the defendant 
may challenge the sufficiency of the allocution on 

direct appeal," despite having failed to make that 
challenge in a "postallocution motion" directed to 
the plea court ... . People v Dukes, 2014 NY Slip 
Op 06454, 4th Dept 9-26-14 

 
Waiver of Appeal Invalid---Failure to Afford 

Defendant His Right to Counsel Prior To and During 
Grand Jury Proceedings Required Dismissal of the 
Indictment---"Guilty-Plea" Forfeiture Rule Did Not 

Apply 
  

The Third Department reversed defendant's conviction 
by guilty plea, finding that the defendant's waiver of 
appeal was invalid and the defendant had been deprived 
of his right to counsel with respect to whether to testify 
before the grand jury: 
  

A trial court must ensure that a defendant's 
waiver of the right to appeal is knowing, intelligent 
and voluntary ... . After the People informed 
County Court that defendant agreed to waive his 
right to appeal, the court asked defendant 
whether that contention was accurate, to which 
defendant replied affirmatively. Thereafter, the 
court questioned defendant about his 
understanding of the terms of the plea bargain, 
but failed to confirm that he fully understood that 
his waiver of appeal was not automatic and that it 
was, in fact, "separate and distinct from those 
rights automatically forfeited upon a plea of guilty" 
... . Defendant signed a written waiver of appeal 
outside of court and County Court made no 
inquiry about "the circumstances surrounding the 
document's execution" or confirm that defendant 
had been fully advised by counsel of the 
document's significance ... . As such, the appeal 
waiver was invalid ... . 
  
On the merits of defendant's appeal, a criminal 
defendant's right to receive the assistance of 
counsel attaches at arraignment "and entails the 
presence of counsel at each subsequent critical 
stage of the proceedings" ... . Further, whether an 
accused individual facing felony charges should 
elect to appear before and present evidence to 
the grand jury or, as equally relevant here, object 
to the timeliness or reasonableness of the notice 
of grand jury proceedings, raises questions 
necessitating consultation with legal counsel ... . 
The People correctly observe that, by pleading 
guilty, defendant forfeited his claim that he was 
denied the statutory right to testify before the 
grand jury ... or, as defendant now argues on 
appeal, that he was denied the effective 
assistance of counsel where, as here, such 
assertion does not relate to the voluntariness of 
the plea or the integrity of the plea bargaining 
process ... . Here, however, it is uncontroverted 
that defendant was denied the right to counsel 
prior to and during the grand jury proceedings, a 
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critical stage of the instant criminal prosecution 
and, therefore, the forfeiture rule should not be 
applied ... . Further, we observe that, while 
defendant's motion to dismiss the indictment was 
based solely on the denial of his right pursuant to 
CPL 190.50 (5) (a) to testify before the grand jury, 
the "claimed deprivation of the [s]tate 
constitutional right to counsel may be raised on 
appeal, notwithstanding that the issue was not 
preserved" before County Court ... . Inasmuch as 
defendant was not afforded an opportunity to 
consult with counsel "and make an informed 
decision as to whether to appear before the 
[g]rand [j]ury"..., the resulting deprivation of 
defendant's constitutional right to counsel 
requires the dismissal of the indictment ... 
. People v Chappelle, 2014 NY Slip Op 07014, 
3rd Dept 10-16-14 
  

Guilty Plea Based on a Sentence Promise that 
Neither the Court Nor the Parties Realized Was 

Illegal Requires Vacation of the Conviction in the 
Absence of Preservation---Notwithstanding the 

Fact the Sentence Was Ultimately Rendered Legal by 
an Enhancement Imposed Because the Defendant 

Violated the Terms of His Release Pending 
Sentencing 

  
The First Department, in a full-fledged opinion by Justice 
Renwick, over a two-justice dissent, determined that a 
guilty plea cannot stand where neither the court nor the 
parties was aware that the agreed upon sentence was 
illegal, even though the sentence was rendered "legal" 
by an enhancement.  The sentence promise was three 
years, but, given the defendant's prior record, the 
minimum sentence he could legally receive was six 
years. Because the defendant was found to have 
violated the terms of his release pending sentencing, he 
was ultimately sentenced to six years as an enhanced 
sentence. The court summarized the facts and its ruling 
as follows: 
  

The principal question presented here is whether 
a judgment of conviction, entered upon a guilty 
plea to a particular crime, may stand when the 
record discloses that neither the court nor the 
parties realized that the agreed upon sentence, to 
be imposed if defendant complied with the 
conditions of the plea, was illegal. Although 
defendant violated the conditions of his plea, and 
the enhanced sentence was legal, defendant is 
entitled to a plea vacatur for two fundamental 
reasons. First, defendant's constitutional claim 
that his plea violated due process because it was 
induced by an illegal promise need not be 
preserved. Second, to accept a guilty plea 
induced by an illegal promise affects the fairness, 
integrity and public reputation of judicial 
proceedings as the defendant could not have had 
a full understanding of what the plea connotes 

and its consequences ... or "exercised a voluntary 
and intelligent choice among the alternative 
courses of action open to the defendant" ... 
. People v Williams, 2014 NY Slip Op 07458, 
1st Dept 10-30-14 

 
Where Deportation As a Result of a Guilty Plea Is 
Not Mentioned by the Court, Preservation of the 

Error Is Not Required 
  
The Second Department noted that, where the court 
does not mention the prospect of deportation as a result 
of a guilty plea, the error need not be preserved and the 
defendant should be given the opportunity to 
demonstrate to the court the guilty plea would not have 
been entered if the possibility of deportation were 
known. People v Al-Mulwallad, 2014 NY Slip OP 
07361, 2nd Dept 10-29-14 

 
CRIMINAL LAW/BATSON CHALLENGE 

  
Question Posed by the Prosecutor to Prospective 

Black Jurors About Whether They Felt Police 
Officers Unfairly Target Members of the Minority 

Community Required Reversal 
  

The Fourth Department reversed defendant's conviction, 
finding that the prosecutor's explanation for excluding 
black jurors was not race-neutral.  The prosecutor asked 
the jurors whether they felt that police officers unfairly 
target members of the minority community: 
  

Pursuant to Batson and its progeny, "the party 
claiming discriminatory use of peremptories must 
first make out a prima facie case of purposeful 
discrimination by showing that the facts and 
circumstances of the voir dire raise an inference 
that the other party excused one or more 
[prospective] jurors for an impermissible reason . . 
. Once a prima facie showing of discrimination is 
made, the nonmovant must come forward with a 
race-neutral explanation for each challenged 
peremptory—--step two ... The third step of the 
Batson inquiry requires the trial court to make an 
ultimate determination on the issue of 
discriminatory intent based on all of the facts and 
circumstances presented" ... . * * * 
  
With respect to step two of the analysis, we 
conclude that the People failed to meet their 
burden of setting forth a "race-neutral reason" for 
striking the challenged prospective jurors ... . "A 
race-neutral reason naturally means an 
explanation based on something other than the 
race of the [prospective] juror' " ..., and must be 
"related to the particular case to be tried" ... . 
Although the burden on the nonmoving party at 
this stage of the analysis is relatively minimal, "[a] 
prosecutor's explanation may not be sustained 
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where discriminatory intent is inherent in the 
explanation" ... . 
  
Here, the People excluded the two prospective 
jurors at issue solely based upon their answers to 
a race-based question, i.e., whether they believed 
that police officers "unfairly target members of the 
minority community" ... . Notably, that question 
was unrelated to the facts of this case, which 
does not involve any allegation of racial profiling . 
We are unpersuaded by the People's assertion 
that the question was "designed to ensure that 
the jurors would not automatically accept or reject 
police testimony."  People v Mallory, 2014 NY 
Slip Op 06728, 4th Dept 10-3-14 

  

CRIMINAL LAW/DOUBLE JEOPARDY 
 

Defendant Was Apparently Erroneously Sentenced 
to Five Years When the Correct Sentence Was 15 

Years---Pursuant to a Resettlement of the 
Sentencing Transcript Two Months After 

Defendant's Release, He Was Resentenced to 15 
Years---Because Defendant Had a Legitimate 

Expectation of Finality Re: the Five-Year Sentence, 
the Resentence Violated the Double Jeopardy 

Clause 
  
The Second Department determined defendant's 
resentencing violated the Double Jeopardy 
clause.  Defendant had been erroneously sentenced to 
five years for criminal possession of a weapon when the 
sentence apparently should have been 15 years.  After 
defendant's successful habeas corpus action, his assault 
conviction was vacated and he was released from 
prison, having served 8 years.  Two months after his 
release, pursuant to a resettlement proceeding to correct 
an error in the sentencing transcript, the defendant was 
resentenced to 15 years and reincarcerated: 
  

Courts possess "the inherent power to correct 
their records, where the correction relates to 
mistakes, or errors, which may be termed clerical 
in their nature, or where it is made in order to 
conform the record to the truth" ... . This inherent 
authority extends to circumstances "where it 
clearly appears that a mistake or error occurred at 
the time a sentence was imposed" ... . However, 
as with resentencing, an order correcting an error 
in a transcript of a sentencing proceeding is 
subject to a temporal limitation imposed by the 
Double Jeopardy Clause of the Fifth Amendment 
to the United States Constitution ... . 

  
The Double Jeopardy Clause prevents a 
sentence from being increased once a defendant 
has a legitimate expectation of finality of the 
sentence ... . "[A] legitimate expectation of finality 
turns on the completion of a sentence" ... . Here, 
the resettlement of the sentencing transcript 

almost three years after the sentence was 
purportedly satisfied, and more than two months 
after the defendant's release from prison in 
purported full satisfaction of that sentence, 
violated the constitutional prohibition on 
subjecting a criminal defendant to double 
jeopardy. For more than seven years after the 
sentence was imposed, the People represented 
to the defendant, and to State and federal courts, 
that the transcript accurately reflected a five-year 
sentence. Accordingly, upon his release from 
prison, the defendant had served out his sentence 
"as reasonably understood by all the parties" ... . 
He thus acquired a legitimate expectation of 
finality with respect to the sentence, and the later 
resettlement of the transcript of the sentencing 
proceeding violated his rights under the Double 
Jeopardy Clause ... . People v Langston, 2014 
NY Slip Op 07182, 2nd Dept 10-22-14 

 
CRIMINAL LAW/DOUBLE 
JEOPARDY/PROHIBITION 

  
No Manifest Necessity for Declaring a Mistrial Over 

Defendant's Objection--Double Jeopardy Barred 
Retrial 

  
The Second Department determined there was no 
"manifest necessity" for the trial court's declaring a 
mistrial (over defendant's objection) and therefore retrial 
was precluded.  The jury informed the court it had 
reached a verdict on one count but could not reach a 
verdict on the remaining two counts. The defendant 
asked the court to accept a partial verdict and the court 
refused.  Subsequently a juror asked to be excused due 
to an emergency.  The defendant, at the court's urging, 
agreed to excuse the juror and renewed his request for a 
partial verdict.  The request was again refused and the 
defendant did not agree to the substitution of an 
alternate juror.  The court, on its own motion, declared a 
mistrial. When the court ruled defendant could be retried 
on the two counts on which the jury could not agree, 
defendant brought an application for prohibition: 
  

Prohibition is the traditional remedy where a 
defendant seeks protection against double 
jeopardy ... and the writ lies in this case. * * * 
  
When a mistrial is granted over the defendant's 
objection or without the defendant's consent, 
double jeopardy will, as a general rule, bar retrial 
... . However, the right to have one's case decided 
by the first empaneled jury is not absolute, and a 
mistrial granted as the product of manifest 
necessity will not bar a retrial ... . " Manifest 
necessity' means a high degree of necessity'; the 
reasons underlying the grant of a mistrial must be 
necessitous, actual and substantial'" ... . Even if 
the reasons for declaring a mistrial are deemed 
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actual and substantial, the court must explore all 
appropriate alternatives prior to declaring a 
mistrial ... . 

  
Here, the trial court failed to explore all 
appropriate alternatives before declaring, on its 
own motion, a mistrial ... . Accordingly, there was 
no manifest necessity for the declaration of a 
mistrial and, thus, retrial on counts two and three 
of the indictment is precluded.  Matter of Gentil v 
Margulis, 2014 NY Slip Op 06314, 2nd Dept 9-
24-14 

 

CRIMINAL LAW/EVIDENCE 
  

Successive Photo Arrays Okay/Statement Made 
Voluntarily After Refusing to Waive Miranda Rights 

Admissible for Impeachment Purposes 
  
The Fourth Department dismissed an attempted murder 
charge because "the jury may have convicted defendant 
of an unindicted [attempted murder], resulting in the 
usurpation by the prosecutor of the exclusive power of 
the [g]rand [j]ury to determine the charges"... . [The 
indictment charged one shooting but proof at trial alleged 
two shootings which were considered by the jury.] In the 
course of the decision, which also discussed the criteria 
for severance of defendants and the admissibility for 
impeachment purposes of a statement made voluntarily 
after a refusal to waive Miranda rights, the Fourth 
Department determined that the submission of multiple 
photo arrays with the defendant in them did not require 
suppression of the identification evidence: 
  

Contrary to defendant's ... contention, Supreme 
Court did not err in refusing to suppress 
identification evidence. " Multiple photo 
identification procedures are not inherently 
suggestive' " ... . "While the inclusion of a single 
suspect's photograph in successive arrays is not 
a practice to be encouraged, it does not per se 
invalidate the identification procedures' " ... . 
Here, although there was not a significant lapse of 
time between the presentation of the arrays ..., 
the record establishes that different photographs 
of defendant were used, that the photographs of 
defendant appeared in a different location in each 
photo array ... . 
  
We ... conclude that the court did not err in 
determining that defendant's statements to the 
police during a brief exchange, made by 
defendant after he refused to waive his Miranda 
rights, were voluntary and thus were admissible 
for impeachment purposes ... . Here, the People 
met their initial "burden at the Huntley hearing of 
establishing that defendant's . . . statements were 
not the product of improper police conduct' " ... , 
and "[d]efendant presented no bona fide factual 

predicate in support of his conclusory speculation 
that his statement[s were] coerced".... .  People v 
Wilson, 2014 NY Slip Op 06394, 4th Dept 9-26-
14 

  
 Explicit Verbal Waiver of Miranda Rights Not 

Required 
  
The Fourth Department determined that the absence of 
an express waiver of defendant's Miranda rights did not 
require suppression of his statement: 
  

...[D]efendant contends that the evidence at the 
Huntley hearing demonstrates that he did not 
waive his Miranda rights, but that he asked the 
arresting officer "[w]hat's going on" after the 
arresting officer read him the Miranda warnings. 
Contrary to defendant's contention, the court 
properly refused to suppress those statements. It 
is well settled that "an explicit verbal waiver is not 
required; an implicit waiver may suffice and may 
be inferred from the circumstances" ... . Thus, 
"[w]here, as here, a defendant has been advised 
of his Miranda rights and within minutes thereafter 
willingly answers questions during interrogation, 
no other indication prior to the commencement of 
interrogation is necessary to support a conclusion 
that the defendant implicitly waived those rights' " 
... . People v Jones, 2014 NY Slip Op 06452, 
4th Dept 9-26-14 

 
Plea Colloquy of Co-Defendant Was Inadmissible 

Hearsay---Court's Granting of Defendant's Request 
to Have the Colloquy Read to the Jury Over Defense 

Counsel's Objection Deprived Defendant of His 
Right To Counsel 

  
The First Department reversed defendant's conviction 
because the court granted the defendant's request to 
read co-defendant's plea colloquy to the jury over 
defense counsel's objection.  The colloquy was 
inadmissible hearsay.  Defense counsel alone can 
determine what evidence is introduced on defendant's 
behalf: 
  

Defendant's constitutional right of confrontation 
was violated when the court read the transcript of 
the codefendant's guilty plea allocution to the jury. 
The codefendant's statements by which she 
inculpated defendant, were testimonial hearsay 
by a nontestifying declarant, whom defendant did 
not have a prior opportunity to cross-examine 
(see Crawford v Washington, 541 US 36 [2004]). 

  
The People's argument that the Confrontation 
Clause was inapplicable because defendant 
himself introduced the evidence is unavailing. 
Although defendant personally requested the 
introduction of the evidence, he was not 
appearing pro se. Defendant was represented by 
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counsel throughout the case, and there was no 
form of hybrid representation. The decision to 
introduce evidence was not a fundamental 
decision reserved to defendant, but a strategic or 
tactical decision for his attorney ... . Thus, 
defendant was deprived of his right to counsel 
when the court admitted the evidence solely 
based on his own request, over his attorney's 
vigorous and consistent opposition ... . People v 
Lee, 2014 NY Slip Op 06374, 1st Dept 9-25-14 

 
Out-of-Court Statements by Defendant and Unknown 
Woman with Whom Defendant Spoke on the Phone 

from Jail Admissible 
  
The Fourth Department determined that out-of-court 
statements made by the defendant in phone calls from 
jail and a statement made by an unknown woman 
defendant was talking to were admissible because they 
were not offered for the truth of the matters asserted: 
  

Defendant ... contends that the court erred in 
admitting in evidence the recordings of two 
telephone calls he made from jail following his 
arrest. During the first call, defendant said to an 
unknown female, "Tell him [defendant's father] 
what happened to my ID." Defendant was 
referring to his claim that his jacket, containing his 
parole identification card, had been stolen from 
his father's car. During the second call, an 
unknown female informed defendant that his 
father told the police that his car had not been 
running for "a long-ass time," and in response 
defendant instructed the female to tell his father 
"not to mention" that the car was not running. We 
reject defendant's contention that his own above-
referenced statements constitute inadmissible 
hearsay. The statements in question were not 
offered for the truth of the matters asserted ...; 
instead, they were offered to show that defendant 
appeared to be fashioning an innocent 
explanation for the fact that his parole 
identification card was found at the crime scene. 
Defendant failed to preserve for our review his 
contention that the statement made by the 
unknown female during the second call 
constituted inadmissible hearsay. In any event, 
that statement was admissible to put defendant's 
responding statement into context by providing 
"necessary background information to the jury" ... 
. People v Scarver, 2014 NY Slip Op 06713, 4th 
Dept 10-3-14 

   
Suppressed Statement Improperly Allowed to Be 
Used to Impeach Defendant---Defendant Did Not 

Open the Door for Use of the Statement by 
Contradicting It On Direct 

  
The Fourth Department determined statements made by 
the defendant, which had been suppressed, were 

improperly admitted to impeach the defendant (harmless 
error however): 
  

...Supreme Court erred in permitting the 
prosecutor to impeach him with the statement that 
he made to State University police officers. That 
statement had been suppressed, and defendant 
did not open the door to its use for impeachment 
by giving testimony contrary to the statement 
during his direct examination... . People v Blair, 
2014 NY Slip Op 06730, 4th Dept 10-3-14 

 
Evidence of Prior Crimes Improperly Admitted to 
Prove Identity and Intent---There Was No Unique 
Modus Operandi Which Would Prove Identity and 

Intent Could Be Inferred from the Commission of the 
Acts Charged 

  
The Second Department reversed defendant's 
convictions because the trial court allowed evidence of 
prior uncharged crimes to provide identity and 
intent.  The Second Department explained that the 
crimes did not have a unique modus operandi which 
could demonstrate the identity of the perpetrator, and the 
intent to commit the crime (burglary) could readily be 
inferred from the commission of the acts charged: 
  

Evidence of another crime committed by the 
defendant, not charged in the indictment, is not 
admissible if it tends only to demonstrate the 
defendant's propensity to commit the crime 
charged and cannot logically be connected to 
some specific material issue in the case ... . 
However, where the proffered evidence is 
relevant to some material fact in the case, other 
than the defendant's propensity to commit the 
crime charged, it is not to be excluded merely 
because it shows that the defendant had 
committed other crimes ... . Thus, evidence of 
other crimes may be admitted to show, among 
other things, motive, intent, the absence of 
mistake or accident, a common scheme or plan, 
or the identity of the guilty party ... . Here, the 
County Court granted the People's application to 
admit the subject evidence to establish the 
defendant's identity through a unique modus 
operandi and to establish the defendant's intent. 

  
The identity exception to the Molineux rule "is 
used in limited circumstances, when the 
defendant employs some unique, unusual, or 
distinctive modus operandi in an uncharged crime 
that is relevant to proving his identity as the 
perpetrator of the crime charged" ... . Although 
identity was at issue in this case ..., the People 
failed to identify any distinctive modus operandi 
relevant to proving the defendant's identity as the 
perpetrator of the crimes charged. In order to 
identify the defendant by a distinctive modus 
operandi, "it is not sufficient to show that he has 
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committed similar acts if the method used is not 
uncommon," as such a showing "would be of little 
probative value in determining whether he 
committed the crimes charged, and the prejudice 
would be obvious" ... . * * * 

  
Nor was the subject evidence properly admitted 
under the intent exception to the Molineux rule. 
Evidence of prior misconduct to prove intent is 
unnecessary where intent may be easily inferred 
from the commission of the act itself ... . Under 
the circumstances here, the defendant's intent 
could be easily inferred from his acts alone ... . 
Moreover, the defendant did not contest the 
element of intent before the jury, but rather, 
denied that he was the person who attempted the 
burglaries ... . The evidence therefore was 
improperly ruled admissible. People v Wright, 
2014 NY Slip Op 07003, 2nd Dept 10-15-14 

 
Spontaneous Statements Made After Request for 

Counsel Properly Admitted---911 Call Properly 
Admitted as an Excited Utterance 

  
The Third Department determined statements made 
spontaneously to the police after the defendant 
requested counsel were properly admitted and a 911 call 
made by the burglary victim was properly admitted as an 
excited utterance: 
  

As defendant requested counsel after being 
advised of his Miranda rights at the police station, 
any further police questioning was precluded ... . 
However, "[n]otwithstanding this rule, statements 
made by a defendant who has invoked the right to 
counsel may nevertheless be admissible at trial if 
they were made spontaneously " ... . Here, we 
agree with County Court that the People 
established beyond a reasonable doubt that, 
following his request for counsel, defendant's 
statements were not "the result of express 
questioning or its functional equivalent" ... . That 
is, his statements to that point were "neither 
induced, provoked nor encouraged by the actions 
of the police officers" in simply bringing the 
girlfriend into the booking room, an action 
consistent with their routine procedure ... . * * * 
  
Next, defendant argues that County Court erred in 
admitting into evidence a redacted recording of 
the victim's 911 call as an excited utterance, 
because her call was made after she had time for 
reflection. "An out-of-court statement is properly 
admissible under the excited utterance [hearsay] 
exception when made under the stress of 
excitement caused by an external event, and not 
the product of studied reflection and possible 
fabrication" ... . "Among the factors to be 
considered in determining whether . . . a 
statement is admissible [are] the nature of the 

startling event[,] the amount of time which has 
elapsed between the [startling] occurrence and 
the statement[,] and the activities of the declarant 
in the interim to ascertain if there was significant 
opportunity to deviate from the truth" ..., although 
"the time for reflection is not measured in minutes 
or seconds, but rather is measured by facts" ... .  
  
Here, the victim testified that, although she had 
followed defendant's car and had spoken with 
him, it was only after she returned home that she 
discovered that her home had been broken into 
and her television was missing, and she called 
911 "right away." In the 911 call, the obviously 
distressed victim exclaimed, "I was just robbed," 
and explained her contact with defendant. As 
County Court correctly found, being the victim of a 
burglary is "a startling event" and the victim's call 
was made "under the stress and excitement of a 
startling event and [was] not the product of any 
reflection and possible fabrication" ... . People v 
Haskins, 2014 NY Slip Op 07019, 3rd Dept 10-
16-14 

  
Elements of Florida "Theft" Statute and New York 

Larceny Statutes Are Different---Florida Conviction 
Cannot Serve as a Predicate Felony in New York 

  
The Third Department, using its "interest of justice" 
review power, determined defendant's Florida conviction 
could not serve as a predicate felony in New York 
because the relevant Florida statute included an element 
not included in the relevant New York statute: 
  

Here, the information contained with the second 
felony offender notice indicates that, in 2001, 
defendant was convicted in Florida of a felony 
"theft" in the third degree (see Fla Stat Ann § 
812.014). Under the applicable Florida penal 
statute, it is a crime to "knowingly obtain[] or use[], 
or endeavor[] to obtain or to use, the property of 
another with intent to, either temporarily or 
permanently . . . [d]eprive the other person of a 
right to the property or a benefit from the property 
. . . [or a]ppropriate the property to his or her own 
use or to the use of any person not entitled to the 
use of the property" (Fla Stat Ann § 812.014 [1] 
[a], [b] [emphasis added]). In comparison, New 
York's larceny statutes do not contain analogous 
language with regard to mere temporary 
deprivations or appropriations (see Penal Law §§ 
155.00 [3], [4]; 155.05 [1]...). Thus, the Florida 
crime undoubtedly contains an element that is not 
included in New York's larceny offenses and, as a 
result, the Florida conviction is not sufficiently 
analogous to a New York felony to serve as a 
predicate felony for purposes of Penal Law § 
70.06 ... . People v Parker, 2014 NY Slip Op 
07021, 3rd Dept 10-16-14 
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Court-Ordered Blood Test Results Should Have 

Been Suppressed Because the Application Failed to 
Indicate the Application Was Based Upon 

Hearsay/Elements of Reckless Driving Explained 
  
The Third Department vacated defendant's conviction for 
aggravated driving while intoxicated because the 
application for a court-ordered blood test did not indicate 
that it was based on hearsay.  In addition, the court, in 
affirming the defendant's conviction for reckless driving, 
explained the elements of that offense. The defendant, 
who had stopped drinking a few hours before the 
accident, moved into the oncoming lane and struck the 
victim's car head-on (the victim died): 
  

Although an application for a court-ordered blood 
test may contain hearsay and double hearsay 
statements that satisfy the Aguilar-Spinelli test, 
the application must disclose that it is supported 
by hearsay and identify the source or sources of 
the hearsay" ... . Here, the investigator based the 
application on information provided to him from 
other officers that defendant had made oral 
admissions at the scene to operating the vehicle 
and consuming alcohol, had a reading of .12% 
blood alcohol content on the Alco-Sensor test and 
refused to take a chemical test. The failure to 
reveal the hearsay nature of the information 
improperly deprived County Court of the 
opportunity to determine the reliability of the 
information for itself as a neutral, detached arbiter 
... . Accordingly, the motion to suppress the blood 
test results should have been granted and, in the 
absence of those results, the conviction for 
aggravated driving while intoxicated must be 
vacated ... . 
  
As for the charge of reckless driving, it is defined 
as driving "in a manner which unreasonably 
interferes with the free and proper use of the 
public highway, or unreasonably endangers users 
of the public highway" ... . "More than mere 
negligence is required, and the term has been 
held to mean 'the running or operation of an 
automobile under such circumstances as to show 
a reckless disregard of the consequences'" ... . 
"Determining whether conduct rises to the level of 
unreasonable interference or endangerment such 
that it constitutes the requisite recklessness 
involves the presence of additional aggravating 
acts or circumstances beyond a single violation of 
a rule of the road" ... .  
  
Here, the investigator who reconstructed the 
accident testified that defendant crossed the 
center line and collided driver-side "headlight to 
[driver-side] headlight" with the oncoming vehicle. 
The passenger in the other vehicle testified that 
the victim observed defendant in their lane and, 

although the victim attempted to move over as far 
as possible to avoid the accident, defendant was 
almost entirely in their lane at the time of the 
collision. Defendant admitted that she had been 
drinking, and the arresting officer testified that she 
had glassy eyes, slurred speech and the odor of 
alcohol. The officer concluded, based on his 
experience and observations, that defendant was 
intoxicated. People v Earley, 2014 NY Slip Op 
07022, 3rd Dept 10-16-14 
  

Sole Eyewitness' Testimony at Trial Indicating She 
Could Not Identify the Shooter (Because of the 

Passage of Time and the Effects of Alcoholism and 
Depression) Did Not Allow the Prosecutor to 

Impeach Her with Her Grand Jury Testimony and 
Prior Identification of the Shooter 

  
In reversing defendant's conviction, the Second 
Department explained that the prosecution should not 
have been allowed to impeach its own witness when the 
witness failed to identify the shooter in her trial 
testimony.  In addition, it was error to allow a detective to 
testify that the witness previously identified the 
defendant: 
  

...[T]he Supreme Court erred in permitting the 
prosecutor to impeach the sole eyewitness with 
her grand jury testimony and photo array 
identification of the shooter. A party may impeach 
its own witness with prior inconsistent statements 
only when the testimony of that witness on a 
material issue tends to disprove the party's 
position or affirmatively damages the party's case 
(see CPL 60.35...). "Trial testimony that the 
witness has no knowledge of or cannot recall a 
particular event, whether truthful or not, does not 
affirmatively damage the People's case" ... . Here, 
the testimony of the eyewitness that she did not 
remember the face of the shooter and could not 
identify the shooter because of the passage of 
time between the shooting and the trial, and 
because of her struggles with alcohol and 
depression, did not tend to disprove or 
affirmatively damage the People's case ... . 
Accordingly, it was error to permit the prosecutor 
to impeach the testimony of the eyewitness with 
her grand jury testimony and photo array 
identification. People v Ayala, 2014 NY Slip Op 
07362, 2nd Dept 10-29-14 

 

CRIMINAL LAW/EVIDENCE/APPEALS 
  

"Door-Opening Rule" Applied to Allow Otherwise 
Inadmissible Evidence/Jury-Note Error Not 

Preserved 
  
The Fourth Department determined evidence of a phone 
conversation which was otherwise inadmissible was 
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properly admitted to rebut a "misleading impression" 
created by the defendant under the "door-opening 
rule."  In addition the court held that the failure to notify 
defense counsel of the contents of a jury note, although 
error, was not preserved for appeal: 
  

Under the "door-opening" rule ..., otherwise 
inadmissible evidence, such as the telephone 
conversation at issue here, may be admitted in 
evidence for the purpose of rebutting a 
"misleading impression" created by the defendant 
... . Here, defendant was attempting to evoke the 
jury's sympathy by testifying about her remorse 
and anguish over the victim's death. Specifically, 
defendant testified that, upon learning of the 
victim's death, she "started flipping out," 
"bouncing my head off walls," "screaming," and 
"going nuts." She further testified that she "didn't 
want to live," "refused to eat," and was "on suicide 
watch." We conclude that the court properly 
permitted the People to introduce the telephone 
conversation in evidence to rebut defendant's 
testimony of remorse and anguish ... . * * * 
  
Defendant contends in the supplemental brief 
submitted by appellate counsel with leave of this 
Court that the court failed to apprise her of a jury 
note and that such a failure constitutes a mode of 
proceedings error requiring reversal of the 
judgment, even if unpreserved ... . We reject 
defendant's contention that preservation was not 
required. Here ... "the record does not indicate 
that the court gave defense counsel notice of the 
contents of the note outside the presence of the 
jury, but it establishes that the court read the note 
verbatim before the jury, defense counsel, and 
defendant. Defense counsel raised no objection" 
... . Under such circumstances, defendant was 
required to preserve the alleged error by objection 
... . We decline to exercise our power to address 
defendant's contention as a matter of discretion in 
the interest of justice ... . People v Stoutenger, 
2014 NY Slip Op 06688, 4th Dept 10-3-14 
  

Hearing Ordered to Reconstruct Contents of Missing 
Recording of 911 Call 

  
The Fourth Department would not reverse defendant's 
conviction due to the post-trial loss of the recording of a 
911 call, the contents of which were important on 
appeal.  Instead, the court ordered a reconstruction 
hearing to create a record of the contents of the 
call.  People v Thomas, 2014 NY Slip Op 06710, 10-3-
14 

 

 

 
 
 

 
CRIMINAL LAW/JUDGES/RECUSAL 

  
Justice Should Have Recused Himself---Law Clerk 

Married to Hearing Witness 
  
The Second Department determined the justice who 
presided over a suppression hearing should have 
recused himself because his law clerk was married to 
the detective who testified at the hearing: 
  

Here, the hearing Justice was the trier of fact, and 
the credibility of Detective William Wilkerson, who 
was married to the Justice's law clerk, was a 
critical issue at the hearing. The marital 
relationship between Detective Wilkerson and the 
hearing Justice's law clerk created, at a minimum, 
the appearance that the hearing Justice could not 
be impartial in assessing Detective Wilkerson's 
credibility. While it is true that, unlike a lay jury, a 
judge is "uniquely capable . . . of making an 
objective determination based upon appropriate 
legal criteria, despite awareness of facts which 
cannot properly be relied upon in making the 
decision" ..., "judges are human," and not immune 
from "psychological" and unconscious influences 
... . Under these circumstances, the hearing 
Justice should have recused himself "in a special 
effort to maintain the appearance of impartiality" 
... . People v Suazo, 2014 NY Slip Op 06114, 
2nd Dept 9-10-14 

 

CRIMINAL LAW/JUVENILE 
DELIQUENCY/FAMILY LAW 

  
Warrantless Search of Backpack After Juvenile Was 
Handcuffed and Placed in a Police Car Justified by 

"Close Spatial and Temporal Proximity" and 
"Exigent Circumstances" 

  
The First Department affirmed a juvenile delinquency 
adjudication based upon the juvenile's possession of an 
air pistol, which was discovered in a warrantless search 
of the juvenile's backpack after the juvenile was 
handcuffed.  In explaining why the suppression motion 
was properly denied, the court wrote: 
  

The police lawfully detained appellant as a 
suspected truant ... . In the course of this 
detention, the police lawfully patted down 
appellant's book bag, particularly since as 
appellant approached the police car, the bag hit 
the car, making a distinctive metallic sound that 
the officer recognized as the sound of a firearm. 
In patting down the bag, an officer felt the 
distinctive shape of a pistol, including its grip and 
trigger guard. The warrantless search of the bag, 
after appellant had been handcuffed and placed 
in the police car, was justified by close spatial and 
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temporal proximity, as well as by exigent 
circumstances ... . These circumstances included 
the fact that defendant resisted arrest, the 
officers' knowledge that appellant was on 
probation in connection with a past robbery and 
that he had resisted arrest before, the officers' 
high level of certainty that the bag actually 
contained a weapon, and the danger of appellant 
reaching the bag, despite being handcuffed, while 
seated in the police car next to the officer who 
had the bag. Matter of Kenneth S, 2014 NY Slip 
Op 07299, 1st Dept 10-28-14 

 
CRIMINAL LAW/RIGHT TO COUNSEL 

  
Right to Counsel Did Not Attach When Community 
Activist Told Police Defendant's Attorney Was On 

His Way to the Station 
  
The Fourth Department determined that the right to 
counsel attaches only when the defendant or his 
attorney invokes it, not when someone informs the police 
defendant's attorney is on his way to the station: 
  

We reject defendant's contention that his right to 
counsel indelibly attached when the community 
activist told the arresting police officers at the 
television station that defendant had an attorney 
who was on his way. "It is well settled that the 
right to counsel is personal' to the accused... and 
thus cannot be invoked by a third party on behalf 
of an adult defendant" ... . Thus, where, as here, 
a third party not affiliated with a lawyer or law firm 
indicates that defendant may have an attorney, "it 
would be unreasonable to require the police to 
cease a criminal investigation and begin a 
separate inquiry to verify whether the defendant is 
actually represented by counsel. Direct 
communication by an attorney or a professional 
associate of the attorney to the police assures 
that the suspect has actually retained a lawyer in 
the matter at issue' " ... . Absent such direct 
communication, the police herein had no duty to 
investigate whether defendant was represented 
by counsel, and defendant's right to counsel did 
not indelibly attach until an attorney later called 
the police directly. Inasmuch as all questioning 
ceased at that time, we conclude that the court 
properly refused to suppress the statements 
defendant made before that time.  People v 
McCray, 2014 NY Slip Op 06720, 4th Dept 10-3-
14 

 
 
 
 
 
 

CRIMINAL LAW/STATUTORY 
INTERPRETATION 

  
Conviction for Which an Illegal Sentence Was 

Imposed Can Not Serve as the Basis for a Second-
Felony-Offender Adjudication 

  
The Second Department determined that a prior 
conviction could not serve as the basis of defendant's 
second-felony-offender adjudication.  The 1993 
conviction was subject to an illegal sentence which was 
not remedied until after the commission of the instant 
offenses: 
  

The defendant's adjudication as a second felony 
offender was improper. The predicate for this 
adjudication was a 1993 conviction for which, the 
parties agree, an illegal sentence was imposed. A 
lawful sentence on that conviction was not 
imposed until after the instant crimes were 
committed. The relevant statute provides, 
however, that for purposes of determining 
whether a prior conviction is a predicate felony 
conviction, the sentence upon such prior 
conviction "must have been imposed before 
commission of the present felony" (Penal Law § 
70.06[1][b][ii]). Thus, the 1993 matter may not 
serve as a predicate felony conviction in the 
instant case (see Penal Law § 70.06[1][b][ii]...). 
We reach this determination notwithstanding the 
fact that the defendant did not move to set aside 
his sentence in the 1993 matter until after the 
sentence in the instant case was imposed, as 
"multiple offender status is defined by the plain 
statutory language, which courts are not free to 
disregard" at will ... . People v Esquiled, 2014 
NY Slip Op 06839, 2nd Dept 10-8-14 

 

CRIMINAL PROCEDURE LAW/OFFICE FOR 
PEOPLE WITH DEVELOPMENTAL 

DISABILITIES (OPWDD)/MENTAL ILLNESS 
  
People Did Not Meet Their Burden of Demonstrating 

Developmentally Disabled Respondent, Who Had 
Been In the Care and Custody of the OPWDD Since 

His Acquittal of a Criminal Charge By Reason of 
Mental Disease or Defect, Was "Mentally Ill"---

Respondent's Release Was Appropriate 
  
Respondent is mildly developmentally disabled and was 
committed to the care and custody of the Office for 
People with Developmental Disabilities (OPWDD) after 
acquittal of a criminal charge by reason of mental 
disease or defect.  The Third Department determined 
Supreme Court properly ruled respondent could be 
released to a supervised intermediate care facility 
subject to compliance with a service plan.  The court 
determined the People did not meet their burden of 
proving respondent met the relevant statutory definition 
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of "mentally ill," i.e., the definition which applies to the 
developmentally disabled: 
  

If the court finds that a person committed 
pursuant to CPL 330.20 does not have a 
dangerous mental disorder but is mentally ill, that 
person must be confined in a nonsecure facility 
(see CPL 330.20 [12]...). If the court finds that the 
person is no longer mentally ill, it must release the 
person with an order of conditions (see CPL 
330.20 [12]...). For purposes of CPL 330.20, a 
person with a developmental disability is 
considered "mentally ill" if he or she "is in need of 
care and treatment as a resident in the in-patient 
services of a developmental center or other 
residential facility for the . . . developmentally 
disabled under the jurisdiction of [OPWDD]" (CPL 
330.20 [1] [d]). The DA had the burden to prove 
by a preponderance of the evidence that 
respondent met the statutory definition of a 
"mentally ill" person (see CPL 330.20 [12]...]). * * * 
  
...[T]he statute provides a different definition of 
"mentally ill" for individuals who have 
developmental disabilities in addition to one or 
more diagnosed mental disorders (see CPL 
330.20 [1] [d]). For those individuals with 
developmental disabilities, the statute does not 
require that their judgment be so impaired by a 
mental illness that they are "unable to understand 
the need for such care and treatment" (CPL 
330.20 [1] [d]); this makes sense, as such inability 
could be related to developmental disabilities as 
opposed to mental illness. Even if that additional 
factor applied here, however, respondent 
acknowledged in his testimony that he needed 
constant supervision, indicating that he 
understood the need for care and treatment. 
While the DA's expert disagreed that respondent 
had any such understanding, Supreme Court 
found respondent credible and did not rely on that 
expert's testimony. Thus, even under the 
definition of mentally ill that applies to individuals 
without developmental disabilities, the DA did not 
meet his burden. Matter of Arto ZZ, 2014 NY 
Slip Op 07053, 3rd Dept 10-16-14 

 

DISCIPLINARY HEARINGS 
(INMATES)/EVIDENCE 

  
Hearsay Deemed Insufficient to Support 

Determination 

  
The Third Department annulled the disciplinary 
determination because the hearsay information upon 
which it was based was deemed insufficient: 
  
  

"While hearsay evidence in the form of 
confidential information may provide substantial 
evidence to support a determination of guilt, the 
information must be sufficiently detailed to allow 
the Hearing Officer to make an independent 
assessment to determine its reliability and 
credibility" ... . Notably, where the Hearing Officer 
obtains such information through the testimony of 
a correction officer who has interviewed a 
confidential informant, the questioning must be 
thorough and specific, to allow an adequate basis 
to gauge the informant's knowledge and reliability 
... . The Hearing Officer may not base his or her 
conclusion solely upon the correction officer's 
assessment of the confidential informant's 
truthfulness ... . 
  
Here, the captain who prepared the misbehavior 
report stated that an inmate he spoke with 
identified petitioner as the individual who told 
other inmates in the mosque not to participate in 
the ILC election process. He stated that another 
inmate, who he apparently did not interview, gave 
a note to another correction official that similarly 
implicated petitioner. The correction official who 
received the note testified that he received 
several confidential letters from inmates indicating 
that petitioner was a major participant in the 
scheme to force inmates to boycott the ILC 
election process. He stated that he personally 
interviewed three inmates and, without revealing 
their identities to the Hearing Officer, related the 
information that they disclosed to him. 
  
A number of deficiencies with the in camera 
interview lead us to conclude that it did not 
provide an adequate basis for the Hearing Officer 
to independently assess the credibility and 
reliability of the confidential information. First, the 
captain did not provide any testimony to establish 
whether the inmate he interviewed had previously 
provided credible information to him or other 
officials, and he admitted that he did not even 
know the inmate who gave the note to the other 
correction official. Similarly, the correction official 
who interviewed the three unidentified inmates did 
not articulate the bases for finding their 
statements to be believable. Significantly, none of 
the letters or notes written by inmates allegedly 
implicating petitioner were admitted into evidence 
... . Further, the statements of the inmates 
interviewed by the two officials lacked adequate 
specificity to establish petitioner's status as a 
leader of the boycott, or his act of threatening 
violence ... . Given these deficiencies, and as the 
confidential information was instrumental to the 
finding of guilt, we conclude that the 
determination is not supported by substantial 
evidence and must be annulled ... . Matter of 
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Muller v Fischer, 2014 NY Slip Op 06024, 3rd 
Dept 9-4-14 

  
EDUCATION LAW 

  
An "Administrative Evaluation," As Opposed to a 
Formal Disciplinary Reprimand, Can Remain in a 
Teacher's File Even though the Evaluation Was 
Issued In the Absence of the Formal Notice and 
Hearing Requirements of Education Law 3020-a 

  
The Second Department determined an "administrative 
evaluation," as opposed to a formal disciplinary 
reprimand, could remain in a teacher's file, even though 
the evaluation was issued in the absence of the formal 
notice and hearing procedures mandated by Education 
Law 3020-a: 
  

In New York, a tenured teacher may not be 
"disciplined" without being afforded the 
procedures set forth in Education Law § 3020-a, 
which requires that formal charges first be 
referred to the board of education for a 
determination of probable cause, after which the 
teacher is given written notice of the charges and 
an opportunity for a hearing (Education Law § 
3020; see Education Law § 3020-a). However, 
section 3020-a does not "insulat[e] tenured 
teachers from all written critical comment from 
their supervisors" ... . While a formal disciplinary 
reprimand may not be issued without compliance 
with section 3020-a, a critical "administrative 
evaluation" may properly be included in a 
teacher's personnel file without resort to such 
procedures ... . 
  
Here, the letter the petitioner sought to have 
removed from his personnel file "[fell] within [the] 
permissible range of administrative evaluation," 
and the respondent Elmsford Union Free School 
District did not act unlawfully in making it part of 
the petitioner's personnel file without complying 
with Education Law § 3020-a... . Matter of 
Weinberger v Elmsford Union Free School 
District, 2014 NY Slip Op -7360, 2nd Dept 10-
29-14 

  
EDUCATION LAW/CIVIL PROCEDURE 

  
Service Requirements of Education Law 3813(1) Do 
Not Apply to Disputes Involving the Public Interest 
As Opposed to Private Rights/Criteria for Granting 

an Extension (Nunc Pro Tunc) to Effect Service 
Pursuant to CPLR 306-b Explained 

  
The Second Department determined an action 
challenging the award of a contract to a bus company by 
a school district should not have been dismissed for 
failure to comply with the service requirements of the 

Education Law and the CPLR.  The service 
requirements of Education Law 3813(1) do not apply to 
disputes involving the public interest as opposed to 
private rights.  The complaint was not served in 
accordance with CPLR 311(a)(7) because it was served 
upon a security guard and not one of the persons 
designated in the statute.  However, the matter was sent 
back for a ruling whether an extension of the time for 
service should be granted pursuant to CPLR 306-b: 
  

In general, the service of a timely notice of claim 
pursuant to Education Law § 3813(1) is a 
condition precedent to the commencement of an 
action or proceeding against a school district, and 
failure to comply with this requirement is a fatal 
defect ... . However, "not all actions and special 
proceedings have been held to be subject to the 
prerequisites of subdivision 1 of section 3813. 
The pertinent distinction is between actions and 
proceedings which on the one hand seek only 
enforcement of private rights and duties and 
those on the other in which it is sought to 
vindicate a public interest; the provisions of 
subdivision 1 of section 3813 are applicable as to 
the former but not as to the latter" ... . 
  
Because "[t]he central purposes of New York's 
competitive bidding statutes are the (1) protection 
of the public fisc by obtaining the best work at the 
lowest possible price; and (2) prevention of 
favoritism, improvidence, fraud and corruption in 
the awarding of public contracts" ..., a proceeding 
challenging the award of a contract pursuant to 
the competitive bidding statutes is a matter in the 
public interest ... . Since the petitioners here do 
not seek only to enforce their private rights, 
Education Law § 3813(1) does not apply ... . ... 
  
Pursuant to CPLR 306-b, where service is not 
made within 120 days of the commencement of 
the action or proceeding, the matter is subject to 
dismissal, but the court may, "upon good cause 
shown or in the interest of justice, extend the time 
for service." The Court of Appeals has made clear 
that these are two distinct standards and that, 
while "good cause" requires a showing of 
reasonable diligence, "the interest of justice" has 
a broader scope, which can encompass late 
service due to "mistake, confusion or oversight, 
so long as there is no prejudice to the defendant" 
... . In determining whether an extension of time is 
warranted in the interest of justice, a court may 
consider, inter alia, "diligence, or lack thereof, . . . 
expiration of the Statute of Limitations, the 
meritorious nature of the cause of action, the 
length of delay in service, the promptness of a 
plaintiff's request for the extension of time, and 
prejudice to defendant" ... . Matter of Baumann 
& Sons Buses Inc v Ossining Union Free Sch 
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Dist, 2014 NY Slip Op 07353, 2nd Dept 10-29-
14 

 
EDUCATION LAW/EVIDENCE 

  
Teacher's Subpoena for School Records of a 

Student Who Testified at the Teacher's Education 
Law 3020-a Proceeding Should Have Been Quashed 
  
The Fourth Department determined a subpoena for a 
student's school records should have been quashed. 
The subpoena was served on the school district on 
behalf of the respondent, a tenured teacher who was the 
subject of an Education Law 3020-a proceeding.  The 
alleged misconduct of the student (who testified at the 
proceeding) occurred outside the classroom and the 
teacher did not demonstrate the relevance of the 
requested records: 
  

The record establishes that, following an initial 
prehearing conference in the section 3020-a 
proceeding, the Hearing Officer granted 
respondent's request for production of the 
testifying high school students' records, 
notwithstanding protections under the Family 
Educational Rights and Privacy Act of 1974 
(FERPA), and thereafter limited production of 
students' records to those from seventh grade 
forward. In connection with that request, the 
Hearing Officer issued a subpoena duces tecum 
ordering the production of those student records. 
Although the Hearing Officer had the authority to 
order the production of student records that were 
material and relevant to respondent's defense 
(see § 3020-a [3] [c] [iii] [A], [C]), it is well 
established that, "[g]enerally, a subpoena duces 
tecum may not be used for the purpose of 
discovery or to ascertain the existence of 
evidence" ... . Where, as here, "the relevance of 
the subpoena is challenged, it is incumbent upon 
the issuer to come forward with a factual basis 
establishing the relevance of the documents 
sought to the investigation," to show "that the 
material sought bears a reasonable relation to the 
matter under investigation" ... . Here, the 
allegations of misconduct against respondent 
involved activities outside of the classroom, and 
respondent stated only generally that the 
students' records were "highly relevant" in 
asserting a defense and that the records are 
"necessary and relevant to the preparation of a 
defense to the charges on its face." Thus, in light 
of respondent's failure to indicate how the records 
are reasonably related to respondent's defense 
and a factual basis establishing their relevance ..., 
we conclude that the court abused its discretion in 
refusing to quash the subpoena duces tecum ... 
. Matter of Watertown City Sch Dist v 

Anonymous, a Tenured Teacher, 2014 NY Slip 
Op 06444, 4th Dept 9-26-14 

 
ELECTION LAW 

  
Election Law Which Restricts Where Certain 
Candidates' Names May Appear on the Ballot 

(Election Law 7-104 (4) (c)) Declared Constitutional 
  
The Third Department determined that Election Law 7-
104 (4) (c) was not unconstitutional as applied to 
petitioners, candidates for state office nominated by the 
Stop Common Core Party: 
  

Petitioners commenced this proceeding seeking a 
declaration that Election Law § 7-104 (4) (c) is 
unconstitutional as applied to them because it 
violates their rights to freedom of speech and 
association guaranteed by the 1st and 14th 
Amendments of the US Constitution. Although 
petitioners did not dispute that respondents 
complied with section 7-104 (4) (c), they asserted 
that strict enforcement of that provision creates a 
patch-worked and illogical ballot that promotes 
voter confusion, makes it more difficult for Stop 
Common Core Party supporters to locate 
petitioners, and impinges upon petitioners' right to 
associate and express themselves as a party 
slate of candidates who share common ideals. 
Petitioners further sought to compel respondents 
to place their names on the Stop Common Core 
Party line ... . * * * 
  
[In overruling the line of cases relied upon by the 
petitioners, the] Court [of Appeals] ...  stated that 
the prior version of the statute — which is not 
meaningfully distinct from the present version 
before us (see Election Law former § 248) — "is 
clear and constitutional" ... . Addressing its prior 
cases ... which found a strict application of the 
statute to be unfair and prejudicial in cases similar 
to this one, the Court stated that "'[u]nfair and 
prejudicial' must mean something beyond 
detriment or inconvenience since the Legislature 
itself has said that fairness calls for the prohibition 
of a third column" to candidates nominated by 
independent bodies when those candidates 
already appear on the ballot as the nominees of 
two or more major parties (Matter of Battista v 
Power, 16 NY2d at 201). The Court clarified that 
"[t]he kind of unfairness and prejudice which 
would make the section unconstitutional as to a 
particular group must be of such character as to 
deprive that group of proper representation on the 
voting machine or otherwise make it practically 
impossible for the members of that group to vote 
as such" (id.). 
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In our view, Matter of Battista v Power (supra) is 
controlling, particularly after the Court of Appeals 
expressly indicated that it had overruled the last 
of the prior, inconsistent line of cases .... Under 
Battista, Election Law § 7-104 (4) (c) is not 
unconstitutional as applied to petitioners---their 
names appear twice on the ballot in separate 
major party lines and the ballot further designates 
them as candidates of the Stop Common Core 
Party, albeit in a less prominent fashion than they 
seek ... . Matter of Cahill v Kellner, 2014 NY 
Slip Op 06886, 3rd Dept 10-10-14 

 

ELECTION LAW/CIVIL PROCEDURE 
  

Nail and Mail Service Not Valid---Not Calculated to 
Give Timely Notice of Order to Show Cause 

Challenging an Independent Nominating Petition 
  
The Third Department determined that the method of 
service used for petitioner's order to show cause 
challenging an independent nominating petition (naming 
a Libertarian Independent Party candidate for state 
senator) was not valid and reversed the granting of the 
application: 
  

The manner of service provided in the order to 
show cause was not "'reasonably calculated to 
give notice to the necessary parties so that 
receipt of such notice would normally be expected 
within the statutory 14-day period for commencing 
a proceeding concerning the validity of a 
designating petition'" ... . To institute a proceeding 
"under Election Law § 16-102," a petitioner "must 
commence the proceeding and complete service 
on all the necessary parties within the period 
prescribed by Election Law § 16-102 (2)" ... . In 
order to complete service, actual delivery must 
occur ... . The Court of Appeals has held that the 
method of service employed here — affixing the 
order to show cause and papers to Bowman's 
residence and mailing the same on the last day 
permitted for commencing a proceeding — is not 
a method of service reasonably calculated to give 
timely notice ... . Contrary to petitioners' 
assertions, our decision in Matter of Grimaldi v 
Board of Elections of the State of N.Y. (95 AD3d 
1644 [2012]) is distinguishable. In that case, we 
concluded that service by affixing the papers to 
the respondent's residence and either faxing or 
leaving a copy at the office of the respondent's 
counsel on the last day to commence a 
proceeding was permissible; we did not permit 
affixing the papers to a residence and mailing the 
same on the last day to commence (id. at 1645-
1646). Inasmuch as service was not completed 
within the time limit set forth in Election Law § 16-
102 (2), the proceeding must be dismissed ... 

. Matter of Wilson v Bowman, 2014 NY Slip Op 
07289, 3rd Dept 10-24-14 

 
EMINENT DOMAIN/REAL 

PROPERTY/TEMPORARY EASEMENT 
  

Land Owner Entitled to "Rental-Value" 
Compensation for Area Encompassed by Temporary 

Easement for Roadway Widening Project, Not 
"Rental-Value" Compensation for the Entire Parcel 

  
The Second Department affirmed the Court of Claims 
ruling that a temporary easement along the roadway 
taken by the state during a road-widening project did not 
affect the entire parcel.  Therefore the proper measure of 
compensation was the rental value of the area 
encompassed by the easement, not the rental value of 
the whole: 
  

Generally speaking, a claimant is entitled to 
compensation for any loss suffered as a result of 
the taking of a temporary easement ... . There is, 
however, no recovery where there is no loss ... . 
Indeed, " compensation need not be paid for the 
State's taking of a temporary easement when 
there is no actual interference with the property 
owner's use of his [or her] property'" ... . 

  
Where a taking of a temporary easement 
encumbers a parcel's entire highway frontage, as 
in the instant case, the measure of damages is 
"the rental value of the land encompassed within 
the temporary easement for so long as the 
easement is in effect plus, as consequential 
damages, the rental value of the parcel's 
unencumbered interior acreage for any period of 
time when highway access was not possible by 
virtue of the easement's use" ... . A condemnee is 
entitled to consequential damages comprising the 
rental value of the parcel's unencumbered interior 
acreage for the easement's duration only if the 
condemnor does not meet its burden of proving 
the duration of the "interval of actual obstruction," 
or if the condemnee establishes that the "mere 
existence" of the temporary easement interfered 
with highest and best use of the property "in more 
than a conjectural sense" ... . Ronmar Realty Inc 
v State of New York, 2014 NY Slip Op 07343, 
2nd Dept 10-29-15 
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EMPLOYMENT LAW/CIVIL SERVICE 

LAW/EDUCATION LAW/CIVIL PROCEDURE 
  

Where a School District Employee's Job Is 
Eliminated Due to a Transfer of Function, the 

Procedure Mandated by Civil Service Law Section 70 
Must Be Completed Before the Four-Month Statute 

of Limitations (for an Action Seeking Reinstatement) 
Starts Running 

  
The Third Department determined the procedure 
mandated by Civil Service Law section 70 applied to a 
school district's decision to cease its own data 
management services and purchase the services from 
BOCES.  Petitioner was employed by the district in data 
management.  The court held that the four-month statute 
of limitations for the employee's action seeking 
reinstatement did not start until the Civil Service Law 
section 70 procedures had been followed: 
  

Civil Service Law § 70 (2) applies "[u]pon the 
transfer of a function" from the District to BOCES 
(Civil Service Law § 70 [2] [first sentence][FN3]). 
The District's decision to cease providing its own 
data management services and purchase such 
services from BOCES constituted the "transfer of 
a function" within the meaning of the statute ... . 
The statute required the District, not less than 20 
days before any such transfer, to certify to 
BOCES a list of the names and titles of all District 
employees who were "substantially engaged in 
the performance of the function to be transferred" 
and to publicly post that list along with a copy of 
the statute (Civil Service Law § 70 [2] [second 
sentence]). All District employees could then, 
before the effective date of such transfer, give 
written notice of protest to BOCES and the District 
of their "inclusion in or exclusion from such list" 
(Civil Service Law § 70 [2] [third sentence]). The 
head of BOCES would be required, within 10 
days of receiving a protest, to review the protest, 
consult with the District and notify the employee 
of the determination regarding such protest (see 
Civil Service Law § 70 [2] [fourth sentence]). 
"Such determination shall be a final administrative 
determination" (Civil Service Law § 70 [2] [fifth 
sentence]). Respondents would then be required 
to determine which employees on the list were 
necessary to be transferred, by considering 
statutory criteria as well as whether BOCES had 
sufficient staff to provide the transferred services 
(see Civil Service Law § 70 [2] [first and eighth 
sentences]...). Employees who were not 
transferred would be placed on a preferred hire 
list for similar positions at both the District and 
BOCES (see Civil Service Law § 70 [2] [eleventh 
sentence]). 
  

* * * Ignoring the statutory procedure would 
deprive public employees of the protection of the 
statute and reward public employers by giving 
them the advantage of a shorter statute of 
limitations for challenges when they fail to perform 
their statutory obligations. This we cannot 
countenance. 
  
In transfer cases, the statute of limitations begins 
to run after the transferee agency rules against a 
protest to include an employee on the certified list 
or declines to transfer an employee who is on the 
list. Matter of Thornton v Saugerties Cent Sch 
Dist, 2014 NY Slip Op 07046, 3rd Dept 10-16-14 

 

EMPLOYMENT LAW/CIVIL SERVICE 
LAW/STATUTORY INTERPRETATION 

  
Civil Service Law Did Not Create a Contractual or 

Vested Right in Health Benefits---Statutory Provision 
Allowing the Reduction in Benefits Valid and 

Enforceable Retroactively 
  
The Third Department, in a full-fledged opinion by 
Justice Peters, determined that a Civil Service Law 
statutory provision allowing reductions in the state's 
contribution to retired state employees' health benefits 
(Civil Service Law section 167 (8)) was valid and 
enforceable retroactively.  The court further determined 
that Civil Service Law section 167 (1)(a) did not create a 
contractual or vested right in health benefits which was 
violated by section 167 (8): 
  

Petitioners argue that Civil Service Law § 167 is 
internally inconsistent to the extent that it imposes 
a fixed contribution rate for retiree health 
insurance while concomitantly authorizing 
modification of those statutory rates, and they 
urge this Court to harmonize the statute's 
provisions by declaring that Civil Service Law § 
167 (8) applies only prospectively. We begin our 
analysis with the familiar maxim that the text of a 
statute is the best evidence of legislative intent 
and, "where the statutory language is clear and 
unambiguous, the court should construe it so as 
to give effect to the plain meaning of the words 
used" ... . It is also fundamental that a statute 
must be considered as a whole and its various 
sections construed with reference to one another 
and in a way that renders them internally 
compatible ... . 

  
Applying these principles here, we conclude that 
Civil Service Law § 167 (8) plainly and 
unambiguously permits modification of the fixed 
contribution rates for retiree health insurance 
premiums set forth in Civil Service Law § 167 (1) 
(a). * * * ...[W]hile Civil Service Law § 167 (1) (a) 
provides for a fixed percentage contribution, the 
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explicit command of the Legislature in Civil 
Service Law § 167 (8) makes clear that the former 
provision does not apply where it would otherwise 
conflict with Civil Service Law § 167 (8). As the 
plain language renders these provisions internally 
compatible, "there is no room for construction and 
[we] have no right to add to or take away from 
that meaning" ... . 
  
Petitioners next claim that they have a contractual 
and vested property right to the percentage 
contribution rate set forth in Civil Service Law § 
167 (1) (a) * * *.  "[B]efore a law may be deemed 
to amount to a contract between the [s]tate and a 
third party, the statutory language must be 
examined and found to be 'plain and susceptible 
of no other reasonable construction' than that a 
contract was intended" ... . Indeed, "certain types 
of legislative acts, including those fixing salaries 
and compensation, . . . [give rise to the 
presumption that the] 'law is not intended to 
create private contractual or vested rights but 
merely declares a policy to be pursued until the 
legislature shall ordain otherwise'" ... . 
  
We find nothing in the language of Civil Service 
Law § 167 (1) (a) to constitute "clear and 
irresistible evidence" that the Legislature intended 
to "fetter[] its power in the future" with respect to 
retirees' health insurance contributions ... . Matter 
of Retired Pub Empls Assn Inc v Cuomo, 2014 
NY Slip Op 07044, 3rd Dept 10-16-14 

  

ENVIRONMENTAL LAW 

  
Petitioner Did Not Have Standing to Contest 

Negative SEQRA Finding/"Alienation of Parkland" 
and "Public Trust" Arguments Rejected 

  
The Fourth Department determined petitioner did not 
have standing to contest the negative finding pursuant to 
State Environmental Quality Review Act (SEQRA)  The 
finding concerned a storage facility to be built for the 
Maid of the Mist excursion boats on state-park land 
along the Niagara River.  The petitioner, Niagara 
Preservation Coalition, Inc., was formed to challenge the 
project.  In the course of the decision, the Fourth 
Department rejected the "alienation of parkland" and 
"public trust" arguments: 
  

We conclude that petitioner failed to establish 
either an injury, or that it is the proper party to 
seek redress. Although petitioner submitted a 
supplemental affidavit of one of its members 
stating that he has a longtime personal and 
professional interest in the gorge trail and the 
ruins of the former hydroelectric plant, " interest' 
and injury' are not synonymous . . . A general—or 
even special— interest in the subject matter is 
insufficient to confer standing, absent an injury 

distinct from the public in the particular 
circumstances of the case" ... . "Appreciation for 
historical and architectural [artifacts] does not rise 
to the level of injury different from that of the 
public at large for standing purposes" ... . Here, 
petitioner failed to establish an injury distinct from 
members of the public who use the gorge trail to 
access the ruins of the former hydroelectric plant 
... , and thus it lacks standing to contest the 
SEQRA determination. * * * 
  
Even assuming, arguendo, that petitioner has 
standing to allege alienation of parkland ..., as it 
alleges in its third cause of action, we conclude 
that the court properly refused to issue a 
declaration that respondents ...were required to 
obtain legislative approval for the construction of 
the facility within the confines of Niagara Falls 
State Park. It is well established "that parkland is 
impressed with a public trust, requiring legislative 
approval before it can be alienated or used for an 
extended period for non-park purposes" ... . It is 
undisputed, however, that there is no case law in 
New York applying the "public trust" principle to 
state parks. The cases apply only to municipal 
parks ... . Even assuming, arguendo, that [state] 
parks ...are governed by the " public trust 
doctrine' " ... , which respondents dispute ..., 
"what [petitioner] show[s here] is a dispute with 
public authorities about what is desirable for the 
park[,] . . . not a demonstration of illegality" ... 
. Matter of Niagara Preserv Coalition Inc v New 
York Power Auth, 2014 NY Slip Op 06694, 4th 
Dept 10-3-14 

 
ENVIRONMENTAL 

LAW/APPEALS/ADMINISTRATIVE LAW 
  

Permit Allowing the Killing of 62 Deer Properly 
Issued/Exception to the Mootness Doctrine Applied 

  
The Second Department determined an Article 78 
proceeding contesting a permit issued by the 
Department of Environmental Conservation (DEC) 
allowing Vassar College to kill 62 deer was properly 
dismissed.  At the time of the appeal, the permit had 
already expired and the deer had been killed.  The court 
determined the appeal as an exception to the mootness 
doctrine because the issue is likely to reappear: 
  

 ...[A]n exception to the mootness doctrine 
permits courts to preserve for review important 
and recurring issues which, by virtue of their 
relatively brief existence, would be rendered 
otherwise nonreviewable ... . 

  
Here, although the subject deer cull has been 
completed and the challenged permit has expired, 
the appellants raise a substantial and novel issue 
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as to whether the DEC is fulfilling its statutory 
responsibilities under SEQRA [State 
Environmental Quality Review Act] related to the 
issuance of nuisance deer permits. The issue is 
likely to recur and to evade appellate review, 
given the extremely short period of time during 
which such permits are valid ... . * * * 
  
Judicial review of an agency determination under 
SEQRA is limited to whether the agency 
procedures were lawful and "whether the agency 
identified the relevant areas of environmental 
concern, took a hard look' at them, and made a 
reasoned elaboration' of the basis for its 
determination" ... . "In a statutory scheme whose 
purpose is that the agency decision-makers focus 
attention on environmental concerns, it is not the 
role of the courts to weigh the desirability of any 
action or choose among alternatives, but to 
assure that the agency itself has satisfied 
SEQRA, procedurally and substantively" ... . The 
agency decision should be annulled only if it is 
arbitrary and capricious, or unsupported by the 
evidence ... . Further, an agency's interpretation 
of its own regulation is entitled to deference 
unless it is unreasonable or irrational ... . 
  
Here, the Supreme Court properly determined 
that the DEC's issuance of a nuisance deer 
permit to Vassar pursuant to Environmental 
Conservation Law § 11-0521 complied with the 
requirements of SEQRA and its implementing 
regulations. The DEC's use of a generic EIS, 
updated with a supplemental findings statement, 
to assess the impacts of the issuance of nuisance 
deer permits as a part of its wildlife game species 
management program was proper... . Matter of In 
Defense of Animals v Vassar College, 2014 NY 
Slip Op 07162, 2nd Dept 10-22-14 

 
ENVIRONMENTAL LAW/MUNICIPAL LAW 

  
General Permit for Municipal Storm Water Discharge 

Does Not Violate Federal or State Law 
  
The Second Department reversed Supreme Court's 
determination that a general permit issued by the NYS 
Department of Environmental Conservation (DEC) to 
municipalities for storm water discharge violated federal 
and state law.  One of the principle objections to the 
general permit was that it did not ensure municipalities 
would set appropriate limits on storm water 
pollutants.  The decision is very detailed and cannot be 
briefly summarized here: 
  

The petition organized the alleged violations of 
state and federal law into four general groups, 
asserting that: 

(1) the General Permit failed to ensure that small 
municipalities reduced their pollutant discharges 
to the maximum extent practicable, in violation of 
33 USC § 1342(p)(3)(B)(iii) and ECL 17-
0808(3)(c); 
(2) the General Permit failed to ensure that small 
municipalities complied with state water quality 
standards, in violation of ECL 17-0811(5) and 
ECL 17-0813; 
(3) the General Permit failed to ensure that small 
municipalities monitored their storm water 
discharges, in violation of 33 USC § 1318(a) and 
ECL 17-0815(8); and 
(4) the General Permit did not provide for public 
participation in the permit process, in violation of 
33 USC §§ 1251(e), 1342(a)(1), and 1342(j), and 
ECL 17-0805(1)(a)(ix). * * * 
  
The General Permit at issue on this appeal is 
consistent with the scheme for general permits 
envisioned by the EPA, and is designed to meet 
the maximum extent practicable standard 
prescribed by 33 USC § 1342(p)(3)(B)(iii) and 
ECL 17-0808(3)(c). The General Permit requires 
entities seeking coverage to "develop, implement 
and enforce" a stormwater management plan 
designed to address pollutants of concern and 
"reduce the discharge of pollutants from the small 
MS4" to the maximum extent practicable, so as 
"to protect water quality, and to satisfy the 
appropriate water quality requirements of the ECL 
and the Clean Water Act" (see General Permit at 
14, 95). A stormwater management plan must, 
inter alia, identify and describe the chosen best 
management practices and include measurable 
goals for each such practice (see General Permit 
at 95). The General Permit provides applicants 
with resources, including examples of successful 
stormwater management plans, a "menu" of best 
management practices, and suggested 
measurable goals (see General Permit at 
95).  Matter of Natural Resources Defense 
Council Inc New York State Dept of Envtl 
Conservation, 2014 NY Slip Op 06090, 2nd 
Dept 9-10-14 
  

EVIDENCE 
  

In a Personal Injury Trial, Defense Counsel Should 
Have Been Permitted to Question Plaintiff About 

Possible Fraud in Income Tax Returns 
  
The Fourth Department determined defense counsel in a 
personal injury trial should have been allowed to cross-
examine plaintiff about possible fraud in plaintiff's 
income tax returns.  A new trial was ordered.  The 
Fourth Department noted that defense counsel would 
have been bound by plaintiff's answers and could not 
have introduced extrinsic evidence: 
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Here, based on his reading of IRS Publication 51 
and plaintiff's federal tax returns, defendant's 
attorney had a good faith basis to ask plaintiff 
about the propriety of her filing status. Moreover, 
if plaintiff had improperly filed federal tax returns 
as head of household in order to receive a tax 
credit to which she was not entitled, it raises the 
possibility that she may have committed tax fraud. 
We conclude that evidence that plaintiff may have 
committed tax fraud has "some tendency to show 
moral turpitude to be relevant on the credibility 
issue" .... Although it is true, as plaintiff points out, 
that, because of the collateral evidence rule, 
defendant's attorney would have been bound by 
plaintiff's answers concerning her federal tax 
returns without "refuting [those] answers by 
calling other witnesses or by producing extrinsic 
evidence" (Prince, Richardson on Evidence § 6-
305 [Farrell 11th ed]...), we nevertheless conclude 
that defendant's attorney should have been 
allowed to ask the questions ... . Young v Lacy, 
2014 NY Slip Op 06417, 4th Dept 9-26-14 

 

FAMILY LAW 
  

Supreme Court Properly Imputed Income to 
Husband (Higher than that Reported by Husband) in 

Awarding Pendente Lite Maintenance and Child 
Support 

  
The Second Department determined Supreme Court 
properly imputed income to the defendant-husband to 
determine pendente lite awards of maintenance and 
child support: 
  

...Supreme Court providently exercised its 
discretion in imputing income of $200,000 per 
year to the defendant for the purposes of 
computing pendente lite awards of maintenance 
and child support. In determining a party's 
maintenance or child support obligation, a court 
need not rely upon the party's own account of his 
or her finances ... . A court is justified in imputing 
income to a spouse when it is shown that the 
marital lifestyle was such that, under the 
circumstances, there was a basis for the court to 
conclude that the spouse's actual income and 
financial resources were greater than what he or 
she reported on his or her tax returns ... . The 
court may impute income to establish the party's 
support obligation (see Domestic Relations Law 
§§ 240 [1-b][b][5][iv]; 236[B][5-a][b][4][a]...). Here, 
the Supreme Court, in effect, found the 
defendant's account of his own finances was not 
believable, and was justified in imputing income to 
him that was far higher than he reported... 
. Weitzner v Weitzner, 2014 NY Slip Op 06303, 
2nd Dept 9-24-14 

 

Acknowledgment of Paternity by Mother's Husband 
Did Not Preclude Biological Father's Petition to Be 

Declared the Father of the Child 
  
The Second Department reversed Family Court, finding 
that the mother's husband's acknowledgment of 
paternity was not a bar to the biological father's petition 
to be declared the father of the child: 
  

The subject child was born to the mother on July 
11, 2007. The mother was unmarried at the time. 
On February 17, 2009, the mother married 
nonparty Gaston R. In or around September 
2011, the petitioner filed the instant petition 
seeking to be declared the father of the subject 
child. An existing acknowledgment of paternity 
dated February 20, 2009, named Gaston R., not 
the petitioner, as the father of the subject child. 
The mother and Gaston R. do not dispute that the 
petitioner is the biological father of the subject 
child. The Family Court dismissed the paternity 
petition without a hearing on the basis that the 
petitioner could not establish fraud as required by 
Family Court Act § 516 to vacate an 
acknowledgment of paternity. We reverse. 
  
The Family Court erred in treating the petition as 
one to vacate the acknowledgment of paternity. 
The petition sought to declare the petitioner the 
father of the child (see Family Ct Act § 524). A 
prior acknowledgment of paternity made in 
accordance with Family Court Act § 516-a does 
not serve as an insuperable bar to a claim of 
paternity by one who is a stranger to the 
acknowledgment ... . Matter of Thomas T, 2014 
NY Slip Op 06834, 2nd Dept 10-8-14 

 
FAMILY LAW/APPEALS 

  
Annuity Purchased as Part of Settlement After 

Husband's On-the-Job Accident Is Marital Property---
Husband's Pension Is Marital Property to the Extent 
It Represents Deferred Compensation---Wife Did Not 
Demonstrate Entitlement to Appreciation of Marital 

Residence (Which Was Husband's Separate 
Property) 

  
After noting that the appellate court has the same 
powers as the trial court in rendering a judgment in a 
matrimonial action, the Second Department determined 
that an annuity purchased pursuant to a settlement 
agreement stemming from the on-the-job injury to the 
plaintiff-husband should have been deemed marital, not 
separate, property.  The Second Department further 
determined that plaintiff's pension was marital property 
subject to equitable distribution, and defendant did not 
demonstrate she was entitled to any portion of the 
appreciation of the marital residence (which was 
plaintiff's separate property): 
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Although a settlement award emanating from a 
personal injury action commenced by the parties 
is partially the separate property of each party 
named in such action (...Domestic Relations Law 
§ 236[B][1][d][2]), here, the parties' conduct 
converted the separate property of the settlement 
into marital property. Specifically, the parties' 
agreement to a settlement term that allowed the 
obligor or its successors to purchase an annuity, 
which provided for a right of survivorship to each 
party, to effectuate the terms of the settlement, 
manifests the parties' intent to transfer the 
character of the property of each arising out of 
that settlement from separate to marital. * * * 
  
With respect to the equitable distribution of this 
marital asset, "it is important to note that there is 
no requirement that the distribution of each item 
of marital property be on an equal basis" ... . 
Here, equity dictates that the plaintiff should 
receive most of the annuity, as he is permanently 
disabled and unable to earn an income now or in 
the future, whereas the plaintiff is employed and 
has future income earning capacity. * * * 
  
The Supreme Court also erred in finding that the 
plaintiff's pension payments constituted separate 
property not subject to equitable distribution (cf. 
Domestic Relations Law § 236[B][5][b]). In New 
York, "pension benefits or vested rights to those 
benefits, except to the extent that they are earned 
or acquired before marriage or after 
commencement of a matrimonial action, 
constitute marital property" ... . To the extent that 
a disability pension constitutes compensation for 
personal injuries, it is considered separate 
property not subject to equitable distribution ... . 
However, to the extent that a disability pension 
represents deferred compensation, it is subject to 
equitable distribution ... . Thus, here, the 
defendant is entitled to an equitable share of the 
marital portion of so much of the plaintiff's 
pension as represents deferred compensation ... . 
* * * 
  
...[T]he defendant failed to provide any evidence 
tending to show an appreciation in the value of 
the marital residence due to her contributions that 
would entitle her to an equitable share of the 
increase in value of the marital property (see 
Domestic Relations Law § 236[B][1][d][3]...). The 
only evidence of the value of the marital 
residence was the plaintiff's net worth statement, 
which indicated that he purchased it for $35,000. 
The defendant offered no evidence to establish 
the value of the home at the time of the 
commencement of the divorce action or whether it 
had appreciated in value during the 
marriage. Rizzo v Rizzo, 2014 NY Slip Op 
06305, 2nd Dept 9-24-14 

 
FAMILY LAW/CIVIL CONTEMPT/CRIMINAL 

CONTEMPT 
  

Elements of Civil and Criminal Contempt Explained 
  
In affirming the denial of mother's motion to hold father 
in civil and criminal contempt for failing to exercise his 
right to visitation, the Second Department explained the 
elements of each: 
  

To find a party in civil contempt pursuant to 
Judiciary Law § 753, the applicant must 
demonstrate, by clear and convincing evidence, " 
(1) that a lawful order of the court, clearly 
expressing an unequivocal mandate, was in 
effect, (2) that the order was disobeyed and the 
party disobeying the order had knowledge of its 
terms, and (3) that the movant was prejudiced by 
the offending conduct'" (...see Judiciary Law § 
753[A]). To satisfy the prejudice element, it is 
sufficient to allege and prove that the contemnor's 
actions were calculated to or actually did defeat, 
impair, impede, or prejudice the rights or 
remedies of a party ... . 
  
In a criminal contempt proceeding, proof of guilt 
must be established beyond a reasonable doubt 
... . "The purpose of criminal contempt (see 
Judiciary Law § 750) is to vindicate the authority 
of the court. No showing of prejudice to the rights 
of a party to the litigation is needed since the right 
of the private parties to the litigation is not the 
controlling factor'" ... . "However, [a]n essential 
element of criminal contempt is willful 
disobedience. Knowingly failing to comply with a 
court order gives rise to an inference of willfulness 
which may [*2]be rebutted with evidence of good 
cause for noncompliance'" ... . Matter of 
Figueroa-Rolon v Torres, 2014 NY Slip Op 
06584, 2nd Dept 10-1-14 

 
FAMILY LAW/CIVIL PROCEDURE 

  
Out-of-State Dismissal with Prejudice Barred Similar 

New York Action Under Doctrine of Res Judicata 
  
The Third Department determined that an Alabama 
paternity proceeding brought by the mother against the 
respondent, which was dismissed with prejudice, barred 
the paternity proceeding brought by the mother in New 
York under the Full Faith and Credit Clause.  The court 
explained the "res judicata" principles: 
  

"In New York, res judicata, or claim preclusion, 
bars successive litigation based upon the same 
transaction or series of connected transactions if: 
(i) there is a judgment on the merits rendered by a 
court of competent jurisdiction, and (ii) the party 
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against whom the doctrine is invoked was a party 
to the previous action [or proceeding], or in privity 
with a party who was" ... . 
  
Here, there is no dispute that the Alabama 
proceeding involved the same parties and 
underlying issues, i.e., paternity and child support. 
Additionally, under both Alabama and New York 
law, a dismissal "with prejudice" indeed 
constitutes an adjudication "on the merits".... 
. Matter of Starla D v Jeremy E, 2014 NY Slip 
Op 07033, 3rd Dept 10-16-14 

 
FAMILY LAW/CONTEMPT 

  
Where Jail Time Is Contemplated as Punishment for 
Disobeying an Order of Protection, the Standard of 
Proof for Willful Contempt is "Beyond a Reasonable 

Doubt" 
  
The Third Department, in a full-fledged opinion by 
Justice Lahtinen, determined that the "beyond a 
reasonable doubt" standard applied in a contempt 
proceeding where jail time was imposed as a 
punishment for disobeying an order of protection.  The 
court held the proof met the standard, but sentenced the 
respondent to time-served (11 days): 
  

Case law has not been consistent regarding the 
level of proof when considering an alleged willful 
violation of a protective order ... . This 
inconsistency may be due in part to the statutory 
silence as to the quantum of proof (see Family Ct 
Act § 846-a [stating that the court must be 
satisfied by "competent proof"]), as well as the 
fact that, like other statutes implicating contempt, 
a Family Ct Act article 8 proceeding can involve 
civil contempt, criminal contempt or both. Criminal 
and civil contempt have different levels of proof as 
"criminal contempt must be proven beyond a 
reasonable doubt," whereas "civil contempt . . . 
must be proven by clear and convincing 
evidence" ... . 

  
Where, as here, a person who has violated an 
order of protection is incarcerated as a punitive 
remedy for a definite period — with no avenue to 
shorten the term by acts that extinguish the 
contempt — then that aspect of the Family Ct Act 
article 8 proceeding "is one involving criminal 
contempt [and] [t]he standard of proof that must 
be met to establish that the individual willfully 
violated the court's order is beyond a reasonable 
doubt" ... . Matter of Stuart LL v Aimee KL, 2014 
NY Slip Op 07222, 3rd Dept 10-23-14 

 
 
 
 

FAMILY LAW/CONTRACT LAW 
  

Questions of Fact Raised About Fairness of Facially 
Valid Prenuptial Agreement 

  
The Second Department determined questions of fact 
had been raised by defendant-wife about the fairness of 
a facially valid prenuptial agreement, primarily because 
of the absence of financial disclosure by the husband 
and the limited communication (at the time the 
agreement was executed) between the wife and the 
wife's attorney (who had been hired by the husband). 
The court further determined that Supreme Court should 
not have denied the branches of the wife's motion asking 
for pendente lite maintenance and counsel fees, which 
were not mentioned in, and therefore not precluded by, 
the prenuptial agreement: 
  

An agreement between spouses which is fair on 
its face will be enforced according to its terms 
unless there is proof of unconscionability, or 
fraud, duress, overreaching, or other inequitable 
conduct ... . "An unconscionable bargain is one 
which no person in his or her senses and not 
under delusion would make on the one hand, and 
no honest and fair person would accept on the 
other, the inequality being so strong and manifest 
as to shock the conscience and confound the 
judgment of any person of common sense" ... . 
  
Here, the plaintiff demonstrated his prima facie 
entitlement to judgment as a matter of law by 
submitting, inter alia, the agreement, which 
appeared fair on its face and set forth express 
representations stating that, among other things, 
it was not a product of fraud or duress, each party 
had made full disclosure to the other and was 
represented by independent counsel, and they 
had fully discussed and understood its terms ... . 
  
In opposition, the defendant raised triable issues 
of fact with regard to, inter alia, the fairness of the 
agreement, the circumstances surrounding the 
negotiation and execution of the agreement, and 
the absence of any meaningful financial 
disclosure by the plaintiff ... . McKenna v 
McKenna, 2014 NY Slip Op 06951, 2nd Dept 
10-15-14 
  

 
 
 
 
 
 
 
 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07033.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07033.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07222.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07222.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06951.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06951.htm
http://www.courts.state.ny.us/reporter/3dseries/2014/2014_06951.htm


 

 51 

FAMILY LAW/CONTRACT 
LAW/EMPLOYMENT LAW 

  
Provision in Separation Agreement Which Called for 
Employment of the Wife by the Husband Deemed an 
Employment Contract Breached When Wife Opened 

a Competing Business 
  
The Fourth Department reversed Supreme Court and 
determined that a provision in a separation agreement 
which was incorporated but not merged into the divorce 
decree constituted an employment contract breached 
when the plaintiff wife opened a competing 
business.  The reason for the agreement was to allow 
plaintiff wife to be paid maintenance by defendant 
husband's business during the time when the husband 
was obligated to pay child support.  The wife was a 
consultant to defendant's business: 
  

It is well established that a separation agreement 
that is incorporated but not merged into a 
judgment of divorce "is a contract subject to the 
principles of contract construction and 
interpretation" ... , and "a written agreement that 
is complete, clear and unambiguous on its face 
must be enforced according to the plain meaning 
of its terms" ... . By entering into the Agreement, 
defendant agreed to employ plaintiff in the event 
his maintenance obligation terminated during the 
period of time in which he was still obligated to 
pay child support. Inasmuch as the language of 
the Agreement is clear and unambiguous on its 
face, "the intent of the parties must be gleaned 
from within the four corners of the instrument, and 
not from extrinsic evidence" ... . 
  
While we agree with plaintiff and the court that the 
clear and unambiguous intent of the Agreement 
was to provide a substitute source of monetary 
support for plaintiff after defendant's maintenance 
obligation terminated, we conclude that the 
reason defendant agreed to employ plaintiff does 
not change the fact that the Agreement 
established an employment relationship with 
corresponding rights and obligations for both 
parties. 
  
As we have previously stated, "[a]n employee 
may not compete with his [or her] employer's 
business during the time of his [or her] 
employment" ... . When plaintiff opened a 
business in direct competition with defendant's 
business, plaintiff breached her duty of loyalty to 
her employer ... , thereby permitting defendant to 
terminate the consultation fees and the 
employment relationship. Anderson v Anderson, 
2014 NY Slip Op 06415, 4th Dept 9-26-14 

 

FAMILY LAW/CONTRACT 
LAW/STIPULATIONS 

  
Consent to Divorce In Exchange for Payments 

Would Violate Public Policy 
  
In the course of a lengthy decision dealing with several 
other issues, the Second Department explained why an 
in-court stipulation was properly vacated, noting that 
defendant-wife's consent to the divorce in exchange for 
financial payments could not be consideration for the 
stipulated agreement because such an agreement would 
violate public policy: 

  
To be enforceable, an open court stipulation must 
contain all of the material terms and evince a 
clear mutual accord between the parties (see 
CPLR 2104...). The 2011 on-the-record 
agreement was too incomplete and indefinite to 
be enforceable, and was merely a non-binding 
agreement to agree ... . The parties disagreed 
whether the proposal included a waiver of 
maintenance and they did not finalize the details 
of the transfer of the 1999 Trust. Other material 
terms were never agreed upon, and the 
agreement was subject to the consummation of 
future conditions and additional agreements. 
  
The agreement also lacked consideration ... . 
Accepting defendant's consent to the divorce in 
exchange for the financial payments would have 
been against public policy ... . In any event, the 
parties unambiguously agreed that "whether we 
hammer out the agreement or not, the divorce will 
go forward uncontested." There is no merit to 
defendant's claim that her decision to avoid a 
public trial on fault grounds constituted 
consideration because it would have brought up 
embarrassing and difficult questions for plaintiff 
concerning his financial dealings. Cohen v 
Cohen, 2014 NY Slip Op 06157, 1st Dept 9-11-
14 

 

FAMILY LAW/EVIDENCE 
  

Criminal Judgment May Be Given Collateral 
Estoppel Effect in Derivative Neglect Proceedings---

Summary Judgment Appropriate in Derivative 
Neglect Proceedings---Out-of-Court Statements of 

Siblings Cross-Corroborated One Another 
  
In a derivative neglect case, the Second Department 
noted that a criminal proceeding can be given collateral 
estoppel effect and summary judgment can be granted 
in a neglect proceeding.  Here the father had pled guilty 
to endangering the welfare of a child in connection of the 
smothering-death of a child in his care.  The Second 
Department also explained that the out-of-court 
statements of siblings may cross-corroborate one 
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another.  The Second Department affirmed the 
derivative neglect findings: 
  

A determination in a criminal action may be given 
collateral estoppel effect in a Family Court 
proceeding where the identical issue has been 
resolved, and the defendant in the criminal action 
had a full and fair opportunity to litigate the issue 
of his or her criminal conduct ... . * * * 
  
Although the Family Court Act does not 
specifically provide for summary judgment, it does 
state that "the provisions of the civil practice law 
and rules shall apply to the extent that they are 
appropriate to the proceedings involved" (Family 
Ct Act § 165[a]). Thus, in an appropriate case, the 
Family Court may enter a finding of neglect or 
abuse on a motion for summary judgment in lieu 
of holding a fact-finding hearing, upon the 
petitioner's prima facie showing of neglect or 
abuse as a matter of law and the respondent's 
failure to raise a triable issue of fact in opposition 
to the motion... . * * * 
  
Pursuant to Family Court Act § 1046, "previous 
statements made by the child relating to any 
allegations of abuse or neglect shall be 
admissible in evidence, but if uncorroborated, 
such statements shall not be sufficient to make a 
fact-finding of abuse or neglect. Any other 
evidence tending to support the reliability of the 
previous statements, including, but not limited to 
the types of evidence defined in this subdivision 
shall be sufficient corroboration" (Family Ct Act § 
1046[a][vi]...). The out-of-court statements of 
siblings may properly be used to cross-
corroborate one another ... . The Family Court 
has considerable discretion in the first instance to 
determine if a child's out-of-court statements have 
been reliably corroborated, and whether the 
record as a whole supports a finding of abuse or 
neglect ... . Matter of Harmony ME..., 2014 NY 
Slip OP 06580, 2nd Dept 10-1-14 

 

FAMILY LAW/FUGITIVE DISENTITLEMENT 
DOCTRINE 

  
Fugitive Disentitlement Doctrine Applied to Dismiss 
Appeal of Wife Whose Child Support Payments Were 

In Arrears and Who Had Moved to Nigeria 
  
The Second Department, in a full-fledged opinion by 
Justice Roman, applied the fugitive disentitlement 
doctrine where the wife, whose child support payments 
were in arrears, had left the jurisdiction and was living in 
Nigeria.  The Second Department determined the criteria 
for fugitive disentitlement had been met and dismissed 
the wife's appeal on that ground: 
  

"It has been settled for well over a century that an 
appellate court may dismiss the appeal of a 
defendant who is a fugitive from justice during the 
pendency of his [or her] appeal" ... . The "fugitive 
disentitlement doctrine," which has its origin in 
criminal law, is based upon the inherent power of 
the courts to enforce their judgments, and has 
long been applied to those who evade the law 
while simultaneously seeking its protection ... . * * 
* 

  
To apply the fugitive disentitlement doctrine, there 
must be a "connection between a defendant's 
fugitive status and the appellate process, 
sufficient to make an appellate sanction a 
reasonable response" ... . The doctrine has been 
extended to the dismissal of appeals in civil cases 
provided there is likewise a nexus between the 
appellant's fugitive status and the appellate 
proceedings ... . The nexus requirement is 
satisfied in civil cases "where the appellant's 
absence frustrates enforcement of the civil 
judgment" ... . * * * 
  
Applying these principles here, we find that 
dismissal of the appeal is warranted pursuant to 
the fugitive disentitlement doctrine. The record 
reveals that the mother deliberately removed 
herself from the jurisdiction of the New York 
courts concomitant with the filing of the October 
2011 violation petition, which alleged that she had 
willfully failed to obey the December 2009 child 
support order. She thereafter failed to personally 
appear before the Family Court, and a bench 
warrant was issued to secure her return. 
However, the mother continued to evade the 
court, rendering her a fugitive ... . 
  
Additionally, there is a nexus between the 
mother's fugitive status and the appellate 
proceedings, since her fugitive status related to 
her failure to comply with the Family Court's prior 
orders and her refusal to personally appear 
before that court. Indeed, "by her default and 
absence," the mother is "evading the very orders 
from which she seeks appellate relief" ... . Further, 
the mother's absence from New York has 
frustrated the father's efforts to enforce the prior 
child support orders ... . Matter of Allain v 
Oriola-Allain, 2014 NY Slip Op 07151, 2nd Dept 
10-22-14 
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FAMILY LAW/JUVENILE 
DELIQUENCY/CRIMINAL LAW 

  
Threat and Insults Insufficient to Establish Appellant 

Was Initial Aggressor 
  
The Second Department determined that the findings 
that the juvenile appellant had committed acts which 
would have constituted assault and menacing had the 
appellant been an adult were against the weight of the 
evidence. The court determined the appellant was not 
the initial aggressor and the appellant had acted in self 
defense.  The court explained that insults cannot be the 
basis of an "initial aggressor" finding: 
  

The defense of justification is available where, 
inter alia, the actor is acting in self-defense and 
the actor was not the initial aggressor ... . An 
actor is not the initial aggressor where his or her 
conduct consists of "mere insults as opposed to 
threats" ... . Where this defense is raised, the 
presentment agency must disprove it beyond a 
reasonable doubt (see Penal Law §§ 25.00, 
35.00; Family Ct Act § 303.3). 

  
Here, although the evidence established that the 
appellant verbally threatened to "slap the glasses 
off [the complainant's] face," the complainant 
testified that the appellant made this threat before 
the situation degenerated into a physical fight. 
Moreover, this type of threat, in the context in 
which it was uttered, did not constitute the type of 
threat that would support the conclusion that the 
appellant was the initial aggressor ... . Similarly, 
although the appellant admitted to insulting the 
complainant, those insults, considered either 
alone or in connection with the above-described 
threat, were not sufficient to make the appellant 
the initial aggressor in the altercation ... .  Matter 
of Mondy E, 2014 NY Slip Op 06821, 2nd Dept 
10-8-14 

 

FREEDOM OF INFORMATION LAW 
(FOIL)/CIVIL RIGHTS LAW/MUNICIPAL LAW 

  
A Retired Police Officer's Personnel Records, 

Including Records of Misconduct, Are Exempt from 
the Freedom of Information Law 

  
The Third Department noted that personnel records of a 
police officer, including records of misconduct, are 
exempt from the Freedom of Information Law pursuant 
to the Civil Rights Law, and the exemption extends to 
retired police officers: 
  

An agency may properly deny access to records 
that are specifically exempted from disclosure by 
state statute (see Public Officers Law § 87 [2] [a]). 
As is relevant here, Civil Rights Law § 50-a (1) 

provides that "[a]ll personnel records used to 
evaluate performance toward continued 
employment or promotion, under the control of 
any police agency or department . . .[,] shall be 
considered confidential and not subject to 
inspection or review without the express written 
consent of such police officer . . . except as may 
be mandated by lawful court order." Personnel 
records include documents relating to misconduct 
or rule violations by police officers ... . Thus, if a 
document relating to an officer's public 
employment may be used "in litigation to harass, 
embarrass, degrade or impeach [that] officer's 
integrity," then it is protected by Civil Rights Law § 
50-a ... . 

  
Inasmuch as this Court has expressly ruled that a 
police officer's personnel records continue to be 
exempt from disclosure after he or she departs 
from public service, we disagree with petitioner's 
contention that Supreme Court erred by 
concluding that Civil Rights Law § 50-a applies to 
the records of [the officer] as a retired police 
officer ... . Whether an officer "is no longer 
employed by [an agency] has no bearing upon the 
question of whether the requested records were 
or were not used by [that agency] to evaluate his 
[or her] performance" ... . Matter of Columbia-
Greene Beauty School Inc v City of Albany, 
2014 NY Slip Op 07233, 3rd Dept 10-23-14 

  

FREEDOM OF INFORMATION LAW 
(FOIL)/PUBLIC OFFICERS LAW/MUNICIPAL 

LAW 
  

Request for Redacted Signatures on Sheriff's 
Department Overtime Records Properly Granted----

Attorney's Fees Properly Awarded 
  
The Second Department determined the sheriff's 
department did not sufficiently justify the redaction of 
signatures on the requested documents (overtime 
records) and the petitioners were entitled to attorney's 
fees: 
  

In a proceeding pursuant to CPLR article 78 
challenging denial of a Freedom of Information 
Law (hereinafter FOIL) request, the agency 
denying access has the burden of demonstrating 
that the information requested falls within a 
statutory exemption, which exemptions are to be 
narrowly construed (see Public Officers Law § 
89[5][e], [f]...). This showing requires the entity 
resisting disclosure to "articulate a particularized 
and specific justification for denying access'" ... . 
"Conclusory assertions that certain records fall 
within a statutory exemption are not sufficient; 
evidentiary support is needed" ... . Because FOIL 
is "based on a presumption of access to the 
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records" ..., "FOIL compels disclosure, not 
concealment'" wherever the agency fails to 
demonstrate that a statutory exemption applies ... 
. * * * 

  
The agency claimed that redaction was proper 
pursuant to the "unwarranted invasion of personal 
privacy" statutory exemption (Public Officers Law 
§ 87[2][b]) since disclosing the captains' 
signatures "would result in economic or personal 
hardship to the subject party" and the signatures 
were "not relevant to the work of the agency" 
(Public Officers Law § 89[2][b][iv]). However, 
because the agency failed to proffer more than 
conclusory assertions supporting these claims, 
the Supreme Court correctly determined that the 
agency failed to meet its burden of demonstrating 
that the information requested fell within this 
statutory exemption (see Public Officers Law § 
89[5][e], [f]...), and thus, properly directed 
disclosure of the records without these 
redactions.  Matter of Jaronczyk v Mangano, 
2014 NY Slip Op 070164, 2nd Dept 10-22-14 
  

GENERAL OBLIGATIONS LAW/RELEASES 
  

Release Given By Injured Party to a Tortfeasor 
Relieves that Tortfeasor of Any Liability for 

Contribution 
  
The Second Department noted that a release given in 
good faith by the injured person to a tortfeasor relieves 
that tortfeasor from liability for contribution: 
  

"A release given in good faith by the injured 
person to one tortfeasor as provided in [General 
Obligations Law § 15-108(a)] relieves him [or her] 
from liability to any other person for contribution 
as provided in article fourteen of the civil practice 
law and rules" (General Obligations Law § 15-
108[b]).  United States Fire Ins Co v Raia, 2014 
NY Slip Op 07146, 2nd Dept 10-22-14 

 

INSURANCE LAW 
  

"Temporary Substitute Vehicle" Not Excluded from 
Supplemental Uninsured/Underinsured Motorist 

Policy 
  
The Second Department determined that the language 
of the policy did not exclude the driver (O'Brien) of a 
"temporary substitute" vehicle from coverage under the 
supplemental uninsured/underinsured motorist (SUM) 
policy.  O'Brien, an auto mechanic, was injured when 
returning a customer's "loaner" car to the dealer (at the 
customer's request). O'Brien was named as an 
additional driver on the loaner vehicle agreement: 
  

"Generally, it is for the insured to establish 
coverage and for the insurer to prove that an 
exclusion in the policy applies to defeat coverage" 
... . Whether the burden of proof rests on the 
insured to establish coverage, or on the insurer to 
establish an exclusion, rests on the language of 
the policy (see id. ). "Where the provisions of the 
policy are clear and unambiguous, they must be 
given their plain and ordinary meaning, and courts 
should refrain from rewriting the agreement. The 
policy must, of course, be construed in favor of 
the insured, and ambiguities, if any, are to be 
resolved in the insured's favor and against the 
insurer" ... . 
  
Here, State Farm bears the burden of establishing 
that O'Brien's use of a "substitute temporary car" 
was excluded from SUM benefits. The opening 
language of the SUM endorsement states: "This 
endorsement is a part of the policy. Except for the 
changes it makes, all other provisions of the 
policy remain the same and apply to this 
endorsement." Moreover, the opening language 
of the policy states: "We define certain words and 
phrases below for use throughout the policy. Each 
coverage includes additional definitions only for 
use with that coverage." The general definition 
section includes a definition of "temporary 
substitute car," which is to be applied throughout 
the policy: "Temporary Substitute Car means a 
car that is in the lawful possession of the person 
operating it and that: 1. replaces your car for a 
short time while your car is out of use due to its: 
a. breakdown; b. servicing; c. repair; d. loss; or e. 
destruction; and 2. neither you nor the person 
operating it own or have registered." 
  
This Court has held that the purpose of a 
provision relating to a "temporary substitute" 
vehicle "is to afford continuous coverage to the 
insured during the period that a vehicle scheduled 
under the policy is out of commission, and at the 
same time limit the risk to the insurer to one 
operating vehicle at a time for a single, fair 
premium. Coverage for a substitute vehicle 
ceases when the insured vehicle is repaired and 
returned to its owner" ... . Here, the SUM 
endorsement fails to articulate any exclusion for a 
"temporary substitute car." Matter of State Farm 
Mut Auto Ins Co v O'Brien, 2014 NY Slip Op 
06096, 2nd Dept 9-10-14 

 
Language of Exclusion from Coverage, Including the 

Phrase "Arising Out Of" Was Not Ambiguous---
Insurer Was Not Obligated to Defend or Indemnify 

Defendants 
  
The Second Department determined the insurance 
policy unambiguously excluded coverage for actions 
stemming from the taking of property (eminent domain) 
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and, therefore, the insurer was not obligated to defend or 
indemnify the defendants: 
  

The plaintiff is an insurance carrier that insured 
the Village and its officials for claims arising from 
public officials' wrongful acts. However, the 
relevant insurance policy contained an exclusion 
for "[a]ny injury or damage arising out of or 
resulting from a taking that involves or is in any 
way related to the principles of eminent domain, 
inverse condemnation . . . or dedication by 
adverse use or by whatever name used."  * * * 
  
An insurer's contractual duty to defend is liberally 
construed, and is broader than the duty to 
indemnify ... . The duty to defend " arises 
whenever the allegations in a complaint state a 
cause of action that gives rise to the reasonable 
possibility of recovery under the policy'" ... . "The 
duty to defend is not triggered, however, when the 
only interpretation of the allegations against the 
insured is that the factual predicate for the claim 
falls wholly within a policy exclusion" ... . 
  
Policy exclusions "are subject to strict 
construction and must be read narrowly" ..., and 
any ambiguities in the insurance policy are to be 
construed against the insurer ... . However, 
unambiguous provisions of insurance contracts 
will be given their "plain and ordinary" meaning ... 
. 
  
In the context of a policy exclusion, the phrase 
"arising out of" is unambiguous, and is interpreted 
broadly to mean "originating from, incident to, or 
having connection with" ... . A "but-for" test 
applies to determine the applicability of an 
"arising out of" exclusion ... . In other words, if the 
plaintiff in an underlying action or proceeding 
alleges the existence of facts clearly falling within 
such an exclusion, and none of the causes of 
action that he or she asserts could exist but for 
the existence of the excluded activity or state of 
affairs, the insurer is under no obligation to 
defend the action ... . 
  
Here, the plaintiff established its prima facie 
entitlement to judgment as a matter of law by 
demonstrating that the remaining claims asserted 
by the ... defendants in the underlying federal and 
state-court matters all arose out of "a taking that 
involves or is in any way related to the principles 
of eminent domain, inverse condemnation . . . or 
dedication," a situation that is specifically 
excluded from coverage by the clear and 
unambiguous language of the policy ... 
. Scottsdale Indem Co v Beckerman, 2014 NY 
Slip Op 06071, 2nd Dept 9-10-14 

 

Insurer Estopped (pursuant to Insurance Law 3420) 
from Disclaiming Coverage Re: Previously Incurred 

Defense Costs in a Personal Injury Action 
  
The Second Department determined Insurance Law 
3420(d)(2) applied and the insurer, Rutgers Casualty, 
was estopped from disclaiming coverage for previously 
incurred defense costs in connection with an underlying 
personal injury action: 
  

Pursuant to Insurance Law § 3420(d), an 
insurance carrier is required to provide its insured 
and any other claimant with timely notice of its 
disclaimer or denial of coverage on the basis of a 
policy exclusion, and will be estopped from 
disclaiming liability or denying coverage if it fails 
to do so ... . Although Insurance Law § 3420(d)(2) 
does not apply if the underlying claim does not 
involve death or bodily injury ..., contrary to 
Rutgers Casualty's contention, this provision is 
applicable where, as here, the coverage the 
defendant seeks to disclaim is for defense costs 
incurred in connection with an underlying 
personal injury action. Accordingly, the plaintiffs 
made a prima facie showing of their entitlement to 
judgment as a matter of law, inter alia, declaring 
that Rutgers Casualty was estopped from 
disclaiming insurance coverage under the Policy 
by submitting evidence that it failed to provide a 
timely written notice of this disclaimer to Key Fat, 
a claimant in this litigation ... . In opposition, 
Rutgers Casualty failed to raise a triable issue of 
fact.  Key Fat Corp vs Rutgers Cas Ins Co, 
2014 NY Slip Op 06060, 2nd Dept 9-10-14 

  
Deliberately-Caused Collision Was Not An Accident 
from the Standpoint of the Insurer of the Driver Who 
Caused the Collision---However the Collision Was an 

Accident from the Standpoint of the Insurer of the 
Victim of the Deliberate Act---Therefore the 

Uninsured Motorist Endorsement In the Victim's 
Policy Kicked In 

  
The Second Department determined a collision caused 
by the deliberate act of one driver, Demoliere, was an 
"accident" for purposes of uninsured motorist 
endorsement of the policy held by the driver killed by the 
Demoliere's deliberate act. The incident was not an 
accident from the standpoint of Demoliere, and 
Demoliere's insurer was therefore off the 
hook.  However, from the standpoint of the victim of the 
deliberate act, the incident was an accident covered by 
the uninsured motorist endorsement in the victim's 
policy: 
  

In State Farm Mut. Auto. Ins. Co. v Langan (16 
NY3d 349), the Court of Appeals held that, for the 
purposes of an uninsured motorist endorsement, 
when an occurrence is "unexpected, unusual and 
unforeseen," from the insured's perspective, it 
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qualifies as an "accident" (id. at 355 [internal 
quotation marks omitted]). Here, from the 
decedent's perspective, her collision with 
Demoliere's vehicle was unexpected, unusual, 
and unforeseen. Therefore, the occurrence 
constituted an "accident" within the meaning of 
the uninsured motorist endorsement of the 
decedent's policy ... . Matter of Utica Mut Ins Co 
v Burrous, 2014 NY Slip Op 06986, 2nd Dept 
10-15-14 
  

Although Title Had Not Yet Formally Passed to the 
Driver/Owner, the Vehicle Was Covered as a "Newly 

Acquired" Vehicle Under the Terms of the Policy 
  
The Third Department reversed Supreme Court and held 
that the insurer could not disclaim coverage of a 1987 
Dodge driven by Porter under the terms of the 
policy.  Porter was driving the vehicle before receiving 
the title documents from the seller, Elmore: 
  

We consider first whether coverage extended to 
the 1987 Dodge under the provision for "[a] 
private passenger auto newly acquired by you." 
[The insurer] contended, and Supreme Court 
held, that this provision did not apply because 
Porter had not yet received title or registered the 
Dodge under the Uniform Vehicle Certificate of 
Title Act (see Vehicle and Traffic Law art 46). The 
term "newly acquired" is not defined in the policy 
and, importantly, it is not limited by the policy to 
completed transactions that were done in full 
compliance with the Certificate of Title Act. 
Ownership of a motor vehicle generally passes 
"when the parties intend that it pass" ... . 

  
Here, it is undisputed that, during the month 
before the accident, Porter had disposed of his 
1994 Chevrolet truck and, shortly thereafter, 
replaced it by trading his ATV (which he had 
recently purchased for $1,000) to Elmore for the 
1987 Dodge. Although Elmore apparently 
indicated to Porter after the accident that the 
Dodge was actually owned by his girlfriend's 
father, there was no indication that Elmore did not 
have authority from the owner to make the 
transaction. At the time of the transaction, Elmore 
took possession of the ATV and likewise Porter 
took absolute possession and control of the 
Dodge, including all of the keys. According to 
Porter, the trade was final and permanent. Porter 
testified that Elmore was about to produce 
documents so he could register the Dodge, but 
the accident occurred the day before Elmore was 
going to give him the documents. Nonetheless, 
upon taking physical possession of the Dodge, 
Porter had placed the plates from his junked truck 
on the Dodge and began using it to drive to work. 
Under the circumstances and considering the 
pertinent policy language in light of "the 

reasonable expectations of the average insured" 
..., the 1987 Dodge fell within the meaning of 
replacement auto newly acquired by Porter at the 
time of the accident and, accordingly, was 
covered under plaintiff's policy. Nationwide Ins 
Co of Am v Porter, 2014 NY Slip Op 07029, 3rd 
Dept 10-16-14 

 
INSURANCE 

LAW/ARBITRATION/WORKERS' 
COMPENSATION/PREEMEPTION 

  
Failure to Comply with California Insurance Law 

Rendered Arbitration Clauses in Agreements Issued 
by a California Workers' Compensation Insurance 

Carrier Unenforceable 
  
The First Department, in a full-fledged opinion by Justice 
Moskowitz, over a dissent, determined that the 
arbitration clauses within payment agreements issued by 
the California workers' compensation insurance carrier 
were not enforceable because the clauses had not been 
reviewed as required by California law.  The agreements 
provided that any arbitration be under the auspices of 
the Federal Arbitration Act (FAA).  But the court 
determined California's insurance law was not 
preempted by the FAA (pursuant to the McCarran-
Ferguson Act) and, therefore, the failure to comply with 
California law rendered the arbitration clauses void and 
unenforceable: 
  

..."[T]he McCarran-Ferguson Act was an attempt 
to . . . assure that the activities of insurance 
companies in dealing with their policyholders 
would remain subject to state regulation" (...see 
15 USC § 1011). Courts have established a four-
part test to determine whether the McCarran-
Ferguson Act precludes application of a federal 
statute (in this case, the FAA). Under this test, a 
federal statute is precluded if: (1) the statute does 
not "specifically relate" to the business of 
insurance; (2) the acts challenged under the 
statute constitute the "business of insurance"; (3) 
the state has enacted laws regulating the 
challenged acts; and (4) the state laws would be 
"invalidated, impaired, or superseded" by 
application of the federal statute .... 
  
...[T]he FAA does not specifically regulate the 
business of insurance, and an act specifically 
relating to the business of insurance is the only 
type of federal legislation that can preempt state 
insurance law under McCarran-Ferguson. 
Furthermore, application of the FAA would modify 
California law because it would mandate 
arbitration even though [the insurer] did not, as 
required by California law, file the payment 
agreements, and the payment agreements, in 
turn, contained the arbitration clauses. Matter of 
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Monarch Consulting Inc v National Union Fire 
Ins Co of Pittsburgh PA, 2014 NY Slip Op 
06158, 1st Dept 9-11-14 
  

INSURANCE LAW/CHOICE OF LAW 
  

Choice of Law Analysis Re: Liability Insurance 
Contracts [Extraordinarily Complex Lawsuit 

Stemming from Mold Rendering a Newly-
Constructed Apartment Complex Uninhabitable] 

  
The Second Department sorted out an extraordinary 
number of coverage, defense and indemnification issues 
in declaratory judgment actions stemming from mold 
which made an apartment complex uninhabitable.  The 
decision deals with too many specific questions to allow 
summarization.  With respect to a choice of law issue, 
the court wrote: 
  

Under Pennsylvania law, not only are damages to 
the work product itself not considered an 
occurrence, but "damages that are a reasonably 
foreseeable result of the faulty workmanship are 
also not covered under a commercial general 
liability policy" ... . The Pennsylvania courts have 
emphasized fortuity in determining whether a 
claim constitutes an occurrence ... . Mold growth 
and resulting sickness and property damage 
would likely be considered by the Pennsylvania 
courts not to be fortuitous, but, rather, to be, from 
an objective standpoint, a reasonably 
foreseeable, natural consequence of faulty 
workmanship which allowed water to infiltrate the 
buildings ... . Accordingly, because a conflict 
exists between Pennsylvania and New York law, 
New York's choice-of-law rules must be applied to 
determine which state's law governs ... . 

  
"In the context of liability insurance contracts, the 
jurisdiction with the most significant relationship to 
the transaction and the parties' will generally be 
the jurisdiction which the parties understood was 
to be the principal location of the insured risk'" ... . 
However, " where it is necessary to determine the 
law governing a liability insurance policy covering 
risks in multiple states, the state of the insured's 
domicile should be regarded as a proxy for the 
principal location of the insured risk'" ... . Because 
the subject policy covered risks in multiple states, 
and because Erie's and Penn National's named 
insured was domiciled in Pennsylvania, it is 
appropriate to apply that state's law. QBE Ins 
Corp v Adjo Contr Corp, 2014 NY Slip Op 
07342, 2nd Dept 10-29-14 
 

 
 
 
 

INSURANCE LAW/CONTRACT LAW 
  

No Privity Between Insured and Reinsurers Which 
Contracted Solely with the Insurer---Counterclaims 
by Insured Against Reinsurers Should Have Been 

Dismissed 
  
The First Department, in a full-fledged opinion by Justice 
Freedman, reversed Supreme Court and dismissed 
counterclaims against reinsurers (NICO and Resolute) 
by the insured (Colgate) because no contract existed 
between the reinsurers and the insured. The contractual 
relationship was solely between the insurer 
(OneBeacon) and the reinsurers.  Colgate alleged that 
the actions of NICO and Resolute prevented Colgate 
from exercising control over lawsuits, including whether 
to settle or litigate. The underlying lawsuits alleged that 
talc produced by Colgate contained asbestos: 
  

Colgate's claims raise the issue of whether an 
insurance policyholder has rights against its 
carrier's reinsurer, if the reinsurer administers the 
insured's claims under the policy. In a typical 
reinsurance arrangement, where the carrier 
administers claims and the reinsurer merely 
indemnifies it in accordance with the "follow the 
fortunes" doctrine (see United States Fid. & Guar. 
Co. v American Re-Ins. Co., 93 AD3d 14, 23 [1st 
Dept 2012], mod 20 NY3d 407 [2013]), the 
insured can only state viable claims against the 
reinsurer in specific circumstances that do not 
pertain here. In this case, Colgate only holds the 
Policies with OneBeacon. The carrier's reinsurer, 
NICO, and its affiliate, Resolute, both adjust 
Colgate's Policy claims and indemnify 
OneBeacon for claim payouts. NICO's and 
Resolute's dual role does not, however, give rise 
to any liability to Colgate because Colgate lacks 
contractual privity with NICO and Resolute. In the 
absence of privity, Colgate's breach of contract 
claims against NICO and Resolute 
fail. OneBeacon Am Ins Co v Colgate-
Palmolive Co, 2014 NY Slip Op 07315, 1st Dept 
10-28-14 

 

INSURANCE LAW/LEGAL MALPRACTICE 
  

Five-Month Delay In Disclaiming Coverage---Insurer 
Estopped 

  
The Second Department determined the insurer's delay 
in disclaiming coverage in a legal malpractice action 
prejudiced the attorney.  The insurer was therefore 
estopped from disclaiming coverage: 
  

Where, as here, the matter does not involve death 
or bodily injury, the untimely disclaimer by an 
insurer does not automatically estop the insurer 
from disclaiming on the basis of late notice unless 
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there has been a showing of prejudice to the 
insured due to the delay ... . Although the court 
did not make a determination that [the attorney] 
was prejudiced by the defendants' approximate 
five-month delay in disclaiming coverage, based 
upon this record, [the party injured by the alleged 
malpractice] made a sufficient showing of 
prejudice to [the attorney]due to the [insurer's] 
late disclaimer such that the defendants are 
estopped from disclaiming coverage ... .Moreover, 
the purported reason for the disclaimer of 
coverage was evident on the face of the original 
complaint, and did not require any additional 
investigation by the insurer ... . The [insurer] failed 
to rebut this showing. B & R Consol LLC v 
Zurich Am Ins Co, 2014 NY Slip Op 06287, 2nd 
Dept 9-24-14 
 

INTENTIONAL TORTS 
  

"But For" Causation Element of Tortious 
Interference with Contract and Prospective Business 

Relationship Not Present---Notwithstanding the 
Actions of the Defendants, there Was Evidence the 

Contract Was Cancelled for Financial Reasons 
  
The Third Department, in finding the causes of action 
should have been dismissed, explained the "but for" 
element of tortious interference with contractual relations 
and prospective business relationships.  The complaint 
alleged that defendants made disparaging and false 
remarks about the plaintiff which caused plaintiff to lose 
a consulting contract.  However the evidence 
demonstrated the contract was cancelled for financial 
reasons.  Therefore the "but for" element was not 
present: 
  

Causation is an essential element of a claim for 
tortious interference with contractual relations. 
Such a cause of action requires proof that, "but 
for" the defendants' conduct, the plaintiff would 
not have breached its contract with a third party ... 
. 
  
In opposition to defendants' motion for summary 
judgment, plaintiffs submitted a letter — not 
previously disclosed during discovery —... . * * * 
This letter established that, regardless of whether 
defendants acted in such a manner as to interfere 
with the consulting contract, the contract ... was 
terminated for financial reasons ... . Thus, it 
cannot be shown that "but for" defendants' 
alleged interference, plaintiffs' contractual 
relationship ... would have continued ... 
. Ullmanglass v Oneida Ltd, 2014 NY Slip Op 
07234, 3rd Dept 10-23-14 
 

 
 

Elements of Malicious Prosecution and Abuse of 
Process Explained 

  
In reversing the pre-answer dismissal of a malicious 
prosecution cause of action and affirming the dismissal 
of an abuse of process cause of action, the Third 
Department explained the elements of both: 
  

...[W]e conclude that Supreme Court erred in 
dismissing plaintiff's malicious prosecution cause 
of action. The elements of such a claim are "(1) 
the commencement or continuation of a criminal 
proceeding by the defendant against the plaintiff, 
(2) the termination of the proceeding in favor of 
the accused, (3) the absence of probable cause 
for the criminal proceeding and (4) actual malice" 
... . As is particularly relevant here, "[i]n order for a 
civilian complainant to be considered to have 
initiated a criminal proceeding, 'it must be shown 
that [the complainant] played an active role in the 
prosecution, such as giving advice and 
encouragement or importuning the authorities to 
act'" ... .  * * * 
  
With respect to the abuse of process claim, the 
three essential elements are "(1) regularly issued 
process, either civil or criminal, (2) an intent to do 
harm without excuse or justification, and (3) use 
of the process in a perverted manner to obtain a 
collateral objective" ... . In general, such a claim 
"will only lie for improperly using process after it is 
issued" ..., and a malicious motive alone is 
insufficient to give rise to a cause of action to 
recover for abuse of process ... . Here, plaintiff's 
allegations in the complaint pertaining to this 
cause of action, even construed liberally, fail to 
allege that defendant actually used process 
improperly — either the order of protection or the 
arrest warrant — "in a manner inconsistent with 
the purpose for which it was designed" ... . Place 
v Ciccotelli, 2014 NY Slip Op 07237, 3rd Dept 
10-23-14 
 

LABOR LAW 
  

Plank Used to Access Work Area Not Covered by 
Industrial Code---Labor Law 241(6) Action Dismissed 
  
The First Department determined a plank used to walk 
on for access a work area was not "used in the 
construction of equipment or a temporary structure" and 
therefore could not be the basis of an action under Labor 
Law 241(6): 
  

Insofar as the Labor Law § 241(6) claim is based 
on a violation of Industrial Code (12 NYCRR) § 
23-1.7(e)(1), it should be dismissed. The accident 
occurred in an open working area, 
notwithstanding evidence that workers traversed 
the plank to get from the street to the job site ... . 
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Industrial Code (12 NYCRR) § 23-1.11(a) states: 
"The lumber used in the construction of 
equipment or temporary structures required by 
this Part (rule) shall be sound and shall not 
contain any defects . . . which may impair the 
strength of such lumber for the purpose for which 
it is to be used." While the plank on which DePaul 
slipped qualifies as dimensional lumber under the 
regulation, it fails to meet the other specified 
criteria: it was not used in the construction of 
equipment or a temporary structure, and no 
equipment or temporary structure required by Part 
23 has been identified by plaintiffs. A plank fails to 
meet even the liberal definition of "structure" 
contained in Joblon v Solow ...: "any production or 
piece of work artificially built up or composed of 
parts joined together in some definite manner" 
(internal quotation marks omitted and emphasis 
added). Plaintiffs concede that the lumber was not 
joined together, and photographs of the location 
show only loose planks. Simply put, nothing had 
been constructed from the planks so as to come 
within the ambit of the regulation. Furthermore, 
the regulation applies only to a device required to 
be constructed by another provision of Part 23, as 
evident from subsections (b) and (c), which 
discuss, respectively, "[t]he lumber dimensions 
specified in this Part (rule)" and the nails required 
"to provide the required strength at all joints." 
Thus ...plaintiffs have failed to demonstrate that § 
23-1.11(a) is applicable, and this claim was 
properly dismissed ... . DePaul v NY Brush LLC, 
2014 NY Slip Op 06152, 1st Dept 9-11-14 
 

Plaintiff Was Catapulted Into the Air from a Flatbed 
Truck When a Heavy Bundle Landed on the Plank He 
Was Standing On---Labor Law 240(1) Action Should 

Not Have Been Dismissed 
  
The Second Department determined that the Labor Law 
240(1) cause of action should not have been 
dismissed.  Plaintiff was catapulted into the air when 
heavy bundles of rebar were being rolled off a flatbed 
truck.  A bundle landed on the plank plaintiff was 
standing on and the plank raised up sharply.  A hoist had 
previously been used to remove the bundles from the 
truck.  The court also noted that the common law 
negligence and Labor Law 200 causes of action against 
one of the defendants should not have been dismissed 
because of a question of fact about the defendant's 
supervisory role: 
  

"Labor Law § 240(1) was designed to prevent 
those types of accidents in which the scaffold, 
hoist, stay, ladder or other protective device 
proved inadequate to shield the injured worker 
from harm directly flowing from the application of 
the force of gravity to an object or person" ... . 
"The relevant inquiry—--one which may be 

answered in the affirmative even in situations 
where the object does not fall on the worker--—is 
rather whether the harm flows directly from the 
application of the force of gravity to the object" ... . 

  
The launch of the plaintiff from the truck along 
with the wooden "four by four" plank upon which 
he was standing flowed directly from the 
application of the force of gravity to the bundle of 
rebar ... . The elevation differential between the 
flatbed truck and the ground was significant given 
the 8,000-to-10,000-pound weight of the bundles 
of rebar, and the amount of force they were 
capable of generating, "even over the course of a 
relatively short descent" ... . 

  
The causal connection between the bundles' 
"inadequately regulated descent and plaintiff's 
injury" was unmediated by any safety device, 
such as the crane that had hoisted the bundles 
earlier in the day ... . 
  
The plaintiff's evidence established, prima facie, 
that the ... respondents violated Labor Law § 240 
by failing to provide an enumerated safety device, 
such as the hoist that had been provided earlier in 
the day to secure the bundle of rebar as it was 
being lowered, and that the Tillary respondents' 
failure to provide an appropriate safety device 
was a proximate cause of the plaintiff's injury ... 
. Treile v Brooklyn Tillary LLC, 2014 NY Slip 
Op 06197, 2nd Dept 9-17-14 
 

Falling Block Not Shown to Be Related to the Failure 
of a Safety Device---Labor Law 240(1) Did Not Apply 

  
The First Department determined injury from a stone 
block which fell from a pallet was not covered by Labor 
Law 240(1) because it was not demonstrated the 
incident resulted from the failure of a safety device: 
  

The motion court properly granted defendants' 
cross motion to dismiss plaintiff's Labor Law § 
240(1) claim. Section 240(1) does not apply 
automatically every time a worker is injured by a 
falling object ... . Rather, the "decisive question is 
whether plaintiff's injuries were the direct 
consequence of a failure to provide adequate 
protection against a risk arising from a physically 
significant elevation differential" ... . The worker 
must establish that the object fell because of the 
inadequacy or absence of a safety device of the 
kind contemplated by the statute ... . In order for 
something to be deemed a safety device under 
the statute, it must have been put in place "as to 
give proper protection" for the worker (§ 240[1]). 
  
Here, we conclude that plaintiff's injury was not 
caused by the absence or inadequacy of the kind 
of safety device enumerated in the statute ... . 
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Plaintiff does not contend that the block itself was 
inadequately secured. Instead, plaintiff argues 
that § 240(1) is applicable because his injuries 
were caused by defendants' failure to provide an 
adequate safety device to hold the plastic tarp in 
place. Specifically, plaintiff maintains that the 
plastic tarp was inadequately secured because, if 
it had been properly secured, such as with ropes 
and stakes, plaintiff's injury would not have 
occurred. 
  
Plaintiff's argument is unconvincing. The plastic 
tarp was not an object that needed to be secured 
for the purposes of § 240(1)..., nor is there any 
indication that the tarp caused plaintiff's 
injuries. Guallpa v Leon D DeMatteis Constr 
Corp, 2014 NY Slip Op 06666, 1st Dept 10-2-14 
 

Labor Law 241(6) Claim Should Not Have Been 
Dismissed---Although Claimant Did Not Perform 

"Labor-Intense Aspects of the Project" His Finance-
Related Job Entailed On-Site Inspections 

  
The First Department determined plaintiff's Labor Law 
241(6) claim should not have been dismissed.  Although 
plaintiff did not perform labor, his finance-related job 
required that he inspect the work site.  Plaintiff tripped 
and fell while doing an inspection: 
  

Plaintiff's Labor Law § 241(6) claim was 
improperly dismissed on the ground that plaintiff 
was not covered under the statute. Plaintiff 
testified that he was an onsite project manager, 
employed by one of multiple general contractors 
on the subject construction project, whose job 
pertained to financial issues such as billing of 
subcontractors and revenue projections for the 
project. He testified that he tripped and fell in a 
vestibule he was walking through, intending to 
conduct a visual inspection of a condition alleged 
... to support a back charge for "additional work," 
in order to determine whether this claim was 
substantiated. Thus, plaintiff was not merely 
working in a building that happened to be under 
construction ... . Rather, his job duties, including 
the inspection he was conducting at the time of 
the accident, were contemporaneous with and 
related to ongoing work on the construction 
project ... . Thus, plaintiff was covered under the 
statute even though he did not perform the "labor-
intense aspects of the project" ... .  DeSimone v 
City of New York, 2014 NY Slip Op 06667, 1st 
Dept 10-2-14 
 

 
 
 
 
 

Labor Law 200 Cause of Action Requires 
Supervisory Control Over How Plaintiff Carries Out 

the Injury-Producing Work 
  
The Fourth Department, in affirming the dismissal of the 
common-law negligence and Labor Law 200 causes of 
action, explained the operative criteria: 
  

Labor Law § 200 codifies "the common-law duty 
of a landowner to provide workers with a 
reasonably safe place to work" ... , and it 
therefore encompasses the duty underlying 
plaintiff's negligence cause of action. A 
precondition to the duty under Labor Law § 200 " 
is that the party charged with that responsibility 
have the authority to control the activity bringing 
about the injury' " ... . Thus, liability under Labor 
Law § 200 cannot be imposed on a defendant if 
"there is no evidence that [the] defendant 
exercised supervisory control or had any input 
into how" the plaintiff carried out the injury-
producing work ... . 
  
Here, all three moving defendants met their initial 
burdens of establishing as a matter of law that 
they did not have supervisory control over 
plaintiff's work and did not have input into how he 
performed his work. Jones v County of Erie, 
2014 NY Slip Op 06726, 4th Dept 10-3-14 
 

Cleaning Clogged Drain Was Routine Maintenance, 
Not Covered by Labor Law 240(1) 

  
The Fourth Department determined plaintiff was 
engaged in routine maintenance, not repair, and 
therefore his injury from a fall from a ladder was not 
covered under Labor Law 240(1): 
  

Addressing ... the Labor Law § 240 (1) cause of 
action, we conclude that plaintiff was not 
"repairing" the corrosion chamber at the time he 
was injured, and thus that he was not engaged in 
a protected activity under section 240 (1). Rather, 
defendants established as a matter of law that 
plaintiff was involved in "routine maintenance in a 
non-construction, non-renovation context" ... . The 
court therefore properly granted that part of 
defendants' motion with respect to that cause of 
action and denied plaintiffs' cross motion. Neither 
the corrosion chamber nor the components of the 
"drainage system," i.e., the floor drain and plastic 
piping, were in need of "repair." Rather, the drain 
was clogged, at least in part as a result of the 
normal operation of the chamber. Plaintiff testified 
at his deposition that the clog consisted of "paper 
and what looked to be like pieces of wooden 
dowel from like Q-tips that they use," i.e., parts of 
samples that had been placed in the chamber on 
prior occasions, as well as an unknown 
substance. Although plaintiff and his supervisor 
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testified that dirty conditions in the chamber could 
potentially compromise test results, there is no 
evidence that the chamber was " inoperable or 
malfunctioning prior to the commencement of the 
work' " ... . Further, there is no evidence that 
plaintiff had to use specialized tools or any tools 
at all to take apart the plastic piping. Indeed, 
defendants' expert averred that the PVC piping 
had no mechanical fasteners and was "merely a 
friction fit, therefore, it would be a routine task to 
remove." Plaintiff then used an air hose, metal 
wire, and a water hose to remove the clog, all of 
which were readily accessible to and used by him 
in the course of his employment. Leathers v 
Zaepfel Dev Co Inc, 2014 NY Slip Op 06691, 
4th Dept 10-3-14 
 

Injury Caused by Movement and Toppling of a Dry 
Wall Cart Not Covered by Labor Law 240(1) 

  
The Fourth Department determined an injury related to 
the toppling of a cart carrying drywall was not covered 
under Labor Law 240 (1): 
  

At the time of the accident, plaintiff was standing 
on the ground, the drywall on the cart was not 
being hoisted or secured, and the cart was not 
being hoisted or otherwise moved vertically ... . 
We conclude that plaintiff's injuries were not the 
direct consequence of a failure to provide blocks 
or stays to protect against a risk arising from a 
physically significant elevation differential; here, 
the function of such devices would not have been 
to protect plaintiff from the effects of gravity ... . In 
our view, defendants established as a matter of 
law "that the injuries resulted from a general 
hazard encountered at a construction site and 
were not the direct consequence of a failure to 
provide' an adequate device of the sort 
enumerated in Labor Law § 240 (1)" ... . Miles v 
Buffalo State Alumni Assn Inc, 2014 NY Slip 
Op 06732, 4th Dept 10-3-14 

  
Injury While Trying to Prevent a Ladder (Used by a 

Co-worker) from Falling Is Covered Under Labor Law 
240 (1) 

  
The Second Department determined plaintiff's accident 
was covered under Labor Law 240(1).  Plaintiff 
(Passantino) was steadying an unsecured ladder used 
by a co-worker.  When he let go of the ladder to pick up 
some cable, the ladder started to slip.  Plaintiff was 
injured while trying to prevent the ladder from falling: 
  

Contrary to the defendant's contention, the 
hazard presented here is one contemplated by 
Labor Law § 240(1) ... . Indeed, the harm to 
Passantino was "the direct consequence of the 
application of the force of gravity" to the ladder ... 
. The plaintiffs met their prima facie burden of 

establishing their entitlement to judgment as a 
matter of law on the cause of action alleging a 
violation of Labor Law § 240(1) by demonstrating 
that the defendant failed to provide Passantino 
with a safety device, and that this violation was a 
proximate cause of his injuries... . Passantino v 
Made Realty Corp, 2014 NY Slip Op 07136, 2nd 
Dept 10-22-14 

  
Criteria for Causes of Action Under Labor Law 200 
and Common Law Negligence (Where the Methods 

or Materials of the Work Are Alleged to Be the Cause 
of the Injury) Explained  

  
In finding that the Labor Law 200 and common law 
negligence causes of action should have been 
dismissed, the Second Department explained the criteria 
for those causes of action when they are based on the 
manner in which work is performed, as opposed to 
dangerous or defective conditions on the premises: 
  

A cause of action alleging a violation of Labor 
Law § 200 or common-law negligence may arise 
from either dangerous or defective premises 
conditions at a work site or the manner in which 
the work is performed ... . Where, as here, a claim 
arises out of alleged defects or dangers in the 
methods or materials of the work, recovery cannot 
be had under Labor Law § 200 unless it is shown 
that the party to be charged had the authority to 
supervise or control the performance of the work 
... . A defendant has the authority to supervise or 
control the work for purposes of Labor Law § 200 
when that defendant bears the responsibility for 
the manner in which the work is performed ... 
. Rodriguez v Trades Constr Servs Corp, 2014 
NY Slip Op 07141, 2nd Dept 10-22-14 

 

LABOR LAW/EMPLOYMENT 
LAW/ELECTION OF REMEDIES 

  
Election of Remedies Provision in Labor Law 740 

Precluded Retaliation Action Based Upon an Alleged 
Violation of NYC Administrative Code 

  
The Second Department determined plaintiffs' action for 
retaliation in employment in violation of the NYC 
Administrative Code was barred by the election of 
remedies provision of Labor Law 740 (7): 
  

[The Administrative Code-based] claim is barred 
by the election of remedies provision contained in 
Labor Law § 740(7). Labor Law § 740(7) provides 
that "the institution of an action in accordance 
with this section shall be deemed a waiver of the 
rights and remedies available under any other 
contract, collective bargaining agreement, law, 
rule or regulation or under the common law." The 
waiver applies to causes of action arising out of or 
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relating to the same underlying claim of retaliation 
... . 
  
The plaintiffs in this action alleged retaliation 
pursuant to Labor Law § 740 in a prior action ... . 
The claim asserted here pursuant to 
Administrative Code of the City of New York § 8-
107 arises out of and relates to the same 
underlying claim of retaliation as asserted in the 
prior action. It is, therefore, barred by the Labor 
Law § 740(7) election of remedies provision ... . 
The waiver may not be avoided by amending the 
complaint to withdraw the section 740 claim, as 
the plaintiffs did in the prior action ... . Charite v 
Duane Reade Inc, 2014 NY Slip Op 06292, 2nd 
Dept 9-24-14 

  
Election of Remedies Provision of Labor Law 740 

(Retaliation in Employment) Does Not Bar a Separate 
Claim Pursuant to Labor Law 203-c (Placement of 

Cameras in Employee Restrooms) 
  
The Second Department determined the election of 
remedies provision of Labor Law 740 (retaliation in 
employment) did not bar a separate and independent 
claim pursuant to Labor Law 203-c (placement of video 
cameras in employee restrooms): 
  

Labor Law § 740(7) provides that "the institution 
of an action in accordance with this section shall 
be deemed a waiver of the rights and remedies 
available under any other contract, collective 
bargaining agreement, law, rule or regulation or 
under the common law." However, the waiver only 
applies to causes of action arising out of or 
relating to the same underlying claim of retaliation 
... . The Labor Law § 203-c cause of action here 
asserts the separate and independent claim of 
illegal placement of video cameras in employee 
restrooms. Thus, it is not barred by the Labor Law 
§ 740(7) election of remedies provision ... . Davis 
v Duane Reade Inc, 2014 NY Slip Op 06295 
2nd Dept 9-24-14 

 

LABOR LAW/MUNICIPAL LAW/STATUTE 
OF LIMITATIONS/EMPLOYMENT LAW 

  
One Year Statute of Limitations in Labor Law 740 

Trumps the One-Year-Ninety-Days Statute of 
Limitations in General Municipal Law 50-e(5) 

(Incorporated Into the Health & Hospitals 
Corporation Act) 

  
The First Department, over a dissent, determined 
plaintiff's action was time-barred pursuant to Labor Law 
740 and was not covered by Labor Law 741. Plaintiff 
sued the NYC Health & Hospitals Corp (HHC) after she 
was terminated.  She alleged her termination was in 
retaliation for her objecting to the documentation 

submitted concerning human-subject research 
programs.  Plaintiff's job entailed reviewing the 
documentation and did not involve caring for patients: 
  

We turn first to the claim under Labor Law § 740. 
That cause of action is time-barred under the 
terms of the statute itself because ...HHC 
terminated petitioner's employment on April 6, 
2009, and petitioner filed her petition for leave to 
file a late notice of claim on July 2, 2010, after the 
expiration of the one-year statute of limitations 
incorporated into the statute (see Labor Law § 
740[4][a]). General Municipal Law § 50-e(5), 
made applicable to HHC by HHC Act § 20(2), 
permits a court to entertain a motion for leave to 
serve a late notice of claim only within the 
applicable limitations period, not, as here, after 
the limitations period has expired. Contrary to 
Supreme Court's view, the one-year statute of 
limitations that is part of section 740 takes 
precedence over the one-year and 90-day 
limitations period set forth in the HHC Act ... . 
 
Although not time-barred, the claim under Labor 
Law § 741 is also without merit as a matter of law. 
Section 741 affords to a health care "employee," 
as defined in the statute, a cause of action 
against the employer for "retaliatory action" (§ 
741[2]) taken "because the employee does any of 
the following: 

  
"(a) discloses or threatens to disclose to a 
supervisor, or to a public body an activity, 
policy or practice of the employer or agent 
that the employee, in good faith, 
reasonably believes constitutes improper 
quality of patient care; or 
"(b) objects to, or refuses to participate in 
any activity, policy or practice of the 
employer or agent that the employee, in 
good faith, reasonably believes constitutes 
improper quality of patient care." 
  

Section 741 defines the term "employee," as used 
in that statute, as "any person who performs 
health care services for and under the control and 
direction of any public or private employer which 
provides health care services for wages or other 
remuneration" (§ 741[1][a] [emphasis added]). 
The Court of Appeals, describing this definition as 
"exactingly specific" ... . Matter of Moynihan v 
New York City Health & Hosps Corp, 2014 NY 
Slip Op 06038, 1st Dept 9-4-14 
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LANDORD-TENANT/CONTRACT/APPEALS 
  

Landlord May Not Withhold Consent for Continued 
Operation of a Sidewalk Cafe Where the Lease 

Contemplated the Operation of the Cafe (Which Had 
Been in Operation for 50 Years) and Where the 

Implied Covenant of Good Faith and Fair Dealing 
Restricted the Landlord's Ability to Withhold 

Consent/Erroneous Stipulated Fact Does Not Bind 
the Appellate Court 

  
The First Department, in a full-fledged opinion by Justice 
Acosta, determined that a landlord could not terminate 
the tenant's operation of a sidewalk cafe because the 
lease contemplated that use and the implied covenant of 
good faith and fair dealing restricted the landlord's ability 
to deny consent to the continued operation of the 
cafe.  [The underlying ruling was made on stipulated 
facts which included the erroneous "fact" that the lease 
did not include the cafe as part of the leased 
premises.  The First Department noted that it is not 
bound on appeal by an incorrect stipulation of fact]: 
  

The question presented on appeal is whether a 
landlord has an unfettered right to withhold or 
terminate its consent to a tenant's operation of a 
sidewalk café, where the café has existed for at 
least 50 years and the lease contemplates the 
use of the sidewalk for that purpose. We hold that 
defendants may not withhold or terminate their 
consent, irrespective of whether they have a 
good-faith basis for doing so, because the lease 
expressly and unequivocally requires them to 
consent to plaintiff's operation of the sidewalk 
café. In any event, we find that the implied 
covenant of good faith and fair dealing would 
otherwise restrict defendants' ability to deny 
consent, and that they have failed to make a 
satisfactory showing of good faith in this case. * * 
* 
  
Having determined that the lease allows plaintiff 
to use and occupy the sidewalk for the operation 
of a sidewalk café, it necessarily follows that 
defendants cannot withhold or revoke their 
consent to that use absent a good-faith basis. As 
the Court of Appeals has explained, "In New 
York, all contracts imply a covenant of good faith 
and fair dealing in the course of performance. 
This covenant embraces a pledge that neither 
party shall do anything which will have the effect 
of destroying or injuring the right of the other party 
to receive the fruits of the contract. While the 
duties of good faith and fair dealing do not imply 
obligations inconsistent with other terms of the 
contractual relationship, they do encompass any 
promises which a reasonable person in the 
position of the promisee would be justified in 
understanding were included" (511 W. 232nd 
Owners Corp. v Jennifer Realty Co. , 98 NY2d 

144, 153 [2002] [internal citations and quotation 
marks omitted]). 
  
Because the stipulated facts demonstrate that the 
sidewalk café existed at the time of the lease's 
execution, plaintiff (through its assignor) was 
justified in understanding that the landlord 
promised to refrain from unreasonably withholding 
its consent to operate the sidewalk café. DMF 
Gramercy Enters Inc v Lillian Troy 1999 Trust, 
2014 NY Slip Op 07110, 1st Dept 10-21-14 

 
LANDLORD-TENANT/RENT-

CONTROL/STATUTORY 
INTERPRETATION/APPEALS/ 

ADMINISTRATIVE LAW/TAX LAW 
  

The Language of the NYC Rent Control Law, Unlike 
the Language of the NYC Rent Stabilization Law, 
Does Not Allow "Luxury Deregulation" After the 

Expiration of J-51 Tax Benefits 
  
The First Department, in a full-fledged opinion by Justice 
Sweeny, determined that the relevant provision of the 
NYC Rent and Rehabilitation Act (Rent Control Law or 
RCL) could not be interpreted to allow "luxury 
deregulation" of a rent-controlled apartment upon the 
expiration of "J-51" tax benefits.  "Luxury deregulation" 
refers to the removal of rent controls where the tenant 
can afford to pay market rates. The opinion focused 
upon the wording of the Rent Stabilization Law (RSL) 
versus the wording of the Rent Control Law (RCL) .  The 
RSL specifically allows the owner of an apartment to 
apply for luxury deregulation upon the expiration of the 
J-51 tax benefits, while the RCL (the controlling 
regulation here) does not.  The opinion includes a 
discussion of court-review of an administrative agency's 
interpretation of a statute where specialized knowledge 
is not involved, and statutory-interpretation criteria: 
  

At the outset, we note that the question before us 
turns purely on statutory interpretation. As such, 
we need not defer to the agency's interpretation 
of the statutes in question, as we are not called 
upon "to interpret a statute where specialized 
knowledge and understanding of underlying 
operational practices or . . . an evaluation of 
factual data and inferences to be drawn 
therefrom' is at stake" ... . * * * 
  
The owner argues that the rationale of [the RSL] 
should also apply to apartments subject to rent 
control, because, inter alia, to hold otherwise 
would be inconsistent with the purpose of the 
luxury deregulation law, which attempted to 
"restore some rationality to a system which 
provides the bulk of its benefits to high income 
tenants" ... . We are not unmindful that the 
legislative history indicates a preference not to 
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have people who can easily afford market value 
rental property inhabit rent-regulated housing. 
However, this history does not offer sufficient 
evidence to alter the unambiguous language of 
Administrative Code § 26-403(e)(2)(j). To do so 
would require us to import new language into the 
RCL and "give it a meaning not otherwise found 
therein" ... . Indeed, "where the language of a 
statute is clear, there is little room to add to or 
take away from that meaning'" ... . If the 
application of such long-established principles of 
statutory construction produces "an undesirable 
result, the problem is one to be addressed by the 
Legislature" ... . Matter of RAM I LLC v NYS Div 
of Hous & Community Renewal, 2014 NY Slip 
Op 06784, 1st Dept 10-7-14 
 

MEDICAID 
  

Petitioner Entitled to Homestead Exemption During 
Period Prior to the Contract of Sale for Her Home 

  
The Second Department determined that a January 
contract of sale of the petitioner's home did not 
overcome the presumption in favor of recognizing the 
homestead exemption during the three months prior to 
the contract of sale.  The petitioner was in a nursing 
home and had indicated her "intent to return home" 
entitling her to the homestead exemption from the 
calculation of her assets during the pre-contract-of-sale 
period: 
  

Pursuant to the Medicaid Reference Guide 
(hereinafter the MRG), published by the 
NYSDOH, when a Supplemental Security 
Income-related applicant is "requesting Medicaid 
coverage for the three month retroactive period . . 
. the value and availability of the applicant's 
resources are determined as of the first day of the 
month for each month that applicant is seeking 
Medicaid coverage" (emphasis added). The MRG 
also provides that an applicant's homestead, i.e., 
primary residence, is an exempt resource for 
purposes of determining Medicaid eligibility 
despite the fact that the applicant is temporarily 
absent therefrom, if the applicant "indicates an 
intent to return" to the home. Pursuant to 18 
NYCRR 360-4.7(a)(1), a person who is 65 or 
older loses the homestead exemption if he or she 
moves out of the home "without intent to return." 
In determining such intent, "the proper standard 
to be applied is a subjective intent' standard and 
not an objective expectations' standard"... . There 
is a "presumption in favor of the homestead 
exemption" in cases where a hospitalized 
Medicaid applicant intends to return home ... 
. Matter of Inglese v Shah, 2014 NY Slip Op 
06586, 2nd Dept 10-1-14 

 

 
LEGAL MALPRACTICE/CONTINUING 

REPRESENTATION DOCTRINE 
  

Continuing Representation Doctrine (Tolling the 
Statute of Limitations) Explained 

  
The Fourth Department reversed Supreme Court finding 
that the legal malpractice actions should not have been 
dismissed as time-barred because there were questions 
of fact whether the continuing representation doctrine 
tolled the statute of limitations.  The plaintiff Town 
alleged that defendant lawyers did not advise the Town 
of the proper procedure for appointing a hearing officer, 
which resulted in the annulment of a proceeding 
terminating a Town employee.  The question was 
whether the attorneys' subsequent involvement in 
attempting to rectify the mistake constituted continuing 
representation such that the three-year statute was 
tolled: 
  

Here, while there were three separate and distinct 
retainer agreements, we conclude that there are 
triable issues of fact whether defendants were 
retained for separate and distinct legal 
proceedings or, rather, "ongoing and developing 
phases of the [same] litigation" ... . We cannot say 
as a matter of law that all of defendants' acts 
"were not interrelated so that representation on 
[the second Section 75 hearing and the 
subsequent CPLR article 78 proceeding were] not 
part of a continuing, interconnected 
representation" to perform the specific task of 
terminating a Town employee ... . Inasmuch as 
"[a] question of fact exists on this issue, . . . 
summary judgment is inappropriate" ... . 
  
We further conclude that there are triable issues 
of fact whether the gaps in the legal services that 
defendants performed for the Town were "merely 
. . . period[s] absent expectations, rather than . . . 
period[s] when representation formally ended" ... . 
Here ... the Town "immediately return[ed] to 
[defendants] . . . once an issue arising from [the 
alleged] malpractice [was] detected" ... . 
  
Although defendants correctly contend that the 
continuous representation doctrine requires that 
there be " continuing trust and confidence in the 
relationship between the parties' " ... , there are 
triable issues of fact whether the Town ever lost 
such trust and confidence in defendants. Town of 
Amherst v Weiss, 2014 NY Slip Op 06411, 4th 
Dept 9-26-14 
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MENTAL HYGIENE LAW/GUARDIANSHIP 
OF AN INCAPACITATED PERSON/FAMILY 

LAW 
  

Marriage of an Incapacitated Person Properly 
Annulled 

  
The Second Department determined there was sufficient 
evidence to justify the annulment of the marriage of an 
incapacitated person (Aldo D.), for whom a temporary 
guardian had been appointed, to the appellant: 
  

...[C]lear and convincing evidence was presented 
at the hearing that Aldo D. was incapacitated ... . 
Among other things, testimony was adduced that 
Aldo D. suffered from Parkinson's disease, and 
the temporary guardian testified that he observed 
symptoms of dementia in Aldo D. For example, 
the temporary guardian related that Aldo D. did 
not seem to understand that he was being evicted 
from his apartment, and that he had married 
without intending to do so. The temporary 
guardian further testified that Aldo D. was very 
limited in his ability to walk and dress himself, and 
he could not cook for himself. He did not 
recognize his need for help. When questioned by 
the court, Aldo D. repeatedly denied marrying the 
appellant, said that he did not remember marrying 
the appellant, and did not want to be married to 
her. The appellant acknowledged during her 
testimony that they had, "to a degree," two 
marriage ceremonies, because, at the time of the 
first ceremony, Aldo D. "wasn't feeling well." The 
evidence before the Supreme Court was legally 
sufficient to establish that Aldo D. was 
incapacitated. Because there was legally 
sufficient evidence presented to the Supreme 
Court establishing that Aldo D. was incapacitated, 
it was proper to annul the marriage between him 
and the appellant pursuant to Mental Hygiene 
Law § 81.29(d) ... . Matter of Dandridge, 2014 
NY Slip Op 06311, 2nd Dept 9-24-14 

 

MUNICIPAL LAW/LOCAL LAW/WATER AND 
SEWER CHARGES 

  
Notice of Increases in Water and Sewer Charges 

Was Sufficient If Not Ideal/Discrepancies in Water 
and Sewer Charges Did Not Violate Equal Protection 

Clause 
  
The Third Department determined that the hearing and 
notice requirements for increased water and sewer 
charges had been met by the village, and any 
discrepancies among the water and sewer charges did 
not violate the equal protection clause because they 
were not the result of conscious, intentional 
discrimination: 

  
... [W]e agree with plaintiff that, inasmuch as 
Local Law Nos. 4 and 5 (re: modification of water 
and sewer charges) appear on their face to be 
self-executing, hearing and notice requirements 
nonetheless apply. This is so because the local 
laws at issue neither substantially adhere to state 
law (see Village Law § 20-2000; General 
Municipal Law § 452) nor specify an intent to 
change or supercede the requirements of said 
laws ... . As such, they remain subject to the 
notice requirements of state law. 
  
...Supreme Court properly determined that 
adequate notice had been provided. In 
determining the adequacy of public notice 
required for the enactment of a local law, a court 
may look at whether or not such notice is 
"deceptive, misleading [or] framed to give a false 
concept of the text or intent of the local law" ... . 
"Although technical compliance with the [notice 
requirements of Municipal Home Rule Law § 20] 
is not essential to the validity of a municipal 
enactment[, where] the noncompliance . . . goes 
to the substance of those provisions and thwarts 
their legislative purpose," the resulting law may be 
invalid ... . 
  
Defendant historically modifies its water and 
sewer rates as part of its annual budget review 
process ... . In this regard, each spring, defendant 
publishes a notice in the Gouverneur Tribune 
stating that a budget hearing will be held ... . 
While the published notice only sets forth the 
details of the hearing, attendees are given copies 
of the budget which, if applicable, indicates any 
increases. Moreover, copies of defendant's 
tentative budget are made available for public 
inspection in advance of the hearing. While the 
better practice may be for defendant to 
specifically include proposed water and sewer 
rate changes in its published notice, under these 
circumstances, we agree with Supreme Court that 
the lack of specificity does not render the notice 
provided insufficient. * * * 
  
When setting sewer or water rates based on a 
user unit system where a municipality can only 
approximate customer usage, the municipality is 
not required to establish "'exact congruence 
between the cost of the services provided and the 
rates charged'" ... . Rather, while such rates must 
be rational, discrepancies and disproportionate 
costs to certain properties are permitted in the 
interest of administrative flexibility ... . YNGH LLC 
v Village of Gouverneur, 2014 NY Slip Op 
07051, 3rd Dept 10-16-14 
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NEGLIGENCE 
  

Emergency Doctrine Explained---Bicyclist Fell In 
Defendant's Lane of Traffic--Question of Fact 

Whether Emergency Doctrine Applied 
  
The Second Department determined there was a 
question of fact whether the emergency doctrine relieved 
the defendant driver of liability for striking plaintiff 
bicyclist.  The bicyclist fell in defendant's lane of traffic 
after striking the opening door of a parked vehicle.  The 
court explained the emergency doctrine as follows: 
  

"The emergency doctrine holds that those faced 
with a sudden and unexpected circumstance, not 
of their own making, that leaves them with little or 
no time for reflection or reasonably causes them 
to be so disturbed that they are compelled to 
make a quick decision without weighing alternate 
courses of conduct, may not be negligent if their 
actions are reasonable and prudent in the context 
of the emergency" ... . " This is not to say that an 
emergency automatically absolves one from 
liability for his [or her] conduct. The standard then 
still remains that of a reasonable [person] under 
the given circumstances, except that the 
circumstances have changed'" ... . "Both the 
existence of an emergency and the 
reasonableness of a party's response thereto will 
ordinarily present questions of fact" ... .  Mohr v 
Carlson, 2014 NY Slip Op 06067, 2nd Dept 9-
10-14 
  

Paving Over Walk Where Plaintiff Fell Justified 
Striking the Answer and Granting Summary 

Judgment on Liability 
  
The Second Department determined that the 
defendant's paving over the walkway where plaintiff fell 
justified striking the answer and granting the plaintiff 
summary judgment on liability: 
  

"The nature and the severity of the sanction [for 
spoliation] depends upon a number of factors, 
including, but not limited to, the knowledge and 
intent of the spoliator, the existence of proof of an 
explanation for the loss of evidence, and the 
degree of prejudice to the opposing party" ... . 
The determination of spoliation sanctions, 
whether the spoliation was intentional or 
negligent, lies within the broad discretion of the 
court ... . "The party requesting sanctions for 
spoliation has the burden of demonstrating that a 
litigant intentionally or negligently disposed of 
critical evidence, and fatally compromised its 
ability to'" prove its claim or defense ... . 
  
Here, the Supreme Court providently exercised its 
discretion in striking the defendant's answer and 
awarding the plaintiff summary judgment on the 

issue of liability since the defendant paved over 
the walkway after receiving notice that the plaintiff 
intended to inspect it and after his own expert was 
afforded an opportunity to inspect the walkway 
prior to it being covered in cement ... . Lentini v 
Weschler, 2014 NY Slip Op 06062, 2nd Dept 9-
10-14 
  

Driver of Lead Vehicle Entitled to Summary 
Judgment in Rear-End Collision Case 

  
The Second Department determined that the defendant 
driver who was struck from behind was entitled to 
summary judgment.  The court explained the relevant 
law, noting that the bare allegation the lead vehicle 
stopped short is not enough to raise a question of fact 
about the negligence of the lead driver: 
  

"A driver of a vehicle approaching another vehicle 
from the rear is required to maintain a reasonably 
safe distance and rate of speed under the 
prevailing conditions to avoid colliding with the 
other vehicle" ... . "As a general rule, a rear-end 
collision establishes a prima facie case of 
negligence on the part of the operator of the rear 
vehicle, thereby requiring that operator to rebut 
the inference of negligence by providing a 
nonnegligent explanation for the collision'" ... . 
This is true whether the lead vehicle is stopped or 
stopping ... . 
  
Where the movant has established his or her 
entitlement to judgment as a matter of law, the 
burden shifts to the opposing party to provide 
sufficient evidence to raise a triable issue of fact 
as to the moving party's comparative fault ... . A 
bare allegation that the lead vehicle stopped short 
is insufficient to rebut the inference of negligence 
on the part of the driver of the following vehicle ... 
. Billis v Tunjian, 2014 NY Slip Op 06044, 2nd 
Dept 9-10-14 
  

Plaintiff's Inability to Identify Cause of Fall Requires 
Dismissal 

 
Plaintiff's inability to identify the cause of her fall required 
dismissal: 
  

"In a slip-and-fall case, a plaintiff's inability to 
identify the cause of the fall is fatal to the cause of 
action because a finding that the defendant's 
negligence, if any, proximately caused the 
plaintiff's injuries would be based on speculation" 
... . Smith v Jesadan Meat Corp, 2014 NY Slip 
Op 06194, 2nd Dept 9-17-14 
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Defendants Entitled to Summary Judgment in Slip 
and Fall Case Under the Storm in Progress Rule 

  
The Second Department determined defendants 
demonstrated they were entitled to summary judgment in 
a slip and fall case pursuant to the "storm in progress" 
rule: 
  

A defendant moving for summary judgment in an 
action predicated upon the presence of snow or 
ice has the burden of establishing, prima facie, 
that it neither created the snow and ice condition 
that allegedly caused the plaintiff to fall nor had 
actual or constructive notice of that condition ... . 
"Under the storm in progress' rule, a property 
owner will not be held responsible for accidents 
caused by snow or ice that accumulates on its 
premises during a storm until an adequate period 
of time has passed following the cessation of the 
storm to allow the owner an opportunity to 
ameliorate the hazards caused by the storm'" ... . 
"However, once a property owner elects to 
engage in snow removal activities, the owner 
must act with reasonable care so as to avoid 
creating a hazardous condition or exacerbating a 
natural hazard created by the storm" ... . 

  
Here, the evidence submitted by the defendants 
in support of their motion for summary judgment, 
including certified climatological data and 
transcripts of the deposition testimony of the 
parties, demonstrated, prima facie, that a storm 
was in progress at the time of the accident ... . 
Furthermore, the defendants established, prima 
facie, that their efforts to remove snow and ice 
from the platform did not create a hazardous 
condition or exacerbate the natural hazard 
created by the storm ... . Talamas v Metropolitan 
Transp Auth, 2014 NY Slip Op 06196, 2nd Dept 
9-17-15 
 

Defendant Failed to Demonstrate the Cause of 
Plaintiff's Fall (a Ramp Outside a Building) Was 

Open and Obvious as a Matter of Law---Summary 
Judgment Should Not Have Been Granted 

  
The Second Department determined the defendant was 
not entitled to summary judgment in a slip and fall case. 
The defendant argued the cause of the fall, a ramp 
outside the defendant's building, was open and 
obvious.  The plaintiff alleged the area was not properly 
lit and the ramp could not be seen: 
  

At about 5:30 p.m. on December 4, 2008, the 
injured plaintiff allegedly sustained personal 
injuries when he tripped and fell over a ramp 
outside a building owned by the defendant. The 
injured plaintiff testified at his deposition that, at 
the time of the accident, it was completely dark. 
He further testified that, as he was walking 

through the defendant's parking lot, he did not 
see the ramp because its color blended into that 
of the surrounding pavement and because the 
parking lot was inadequately lit. 

  
A landowner has a duty to maintain his or her 
property in a reasonably safe manner to prevent 
foreseeable injuries ... . A landlord, however, has 
no duty to protect or warn against an open and 
obvious condition that is not inherently dangerous 
as a matter of law ... . To demonstrate entitlement 
to summary judgment in a trip-and-fall case, the 
defendant must establish that it maintained the 
premises in a reasonably safe condition and that 
it did not create a dangerous or defective 
condition on the property or have either actual or 
constructive notice of a dangerous or defective 
condition for a sufficient length of time to remedy 
it ... . 

  
Here, the defendant failed to establish, prima 
facie, that the allegedly dangerous condition was 
open and obvious ... . The issue of whether a 
dangerous condition is open and obvious is fact-
specific ..., and cannot be divorced from the 
surrounding circumstances ... . Baron v 305-323- 
E Shore Rd Corp, 2014 NY Slip Op 06932, 2nd 
Dept 10-15-14 
 

Criteria for Common Law Negligence Re: Injury 
Caused by an Intoxicated Guest Explained 

  
The Second Department determined plaintiff's common 
law negligence cause of action was properly 
dismissed.  Plaintiff, upon leaving a party hosted by the 
defendants, was assaulted by three unidentified 
persons. The court explained the relevant common law 
criteria for finding a host negligent based upon the 
actions of an intoxicated guest: 
  

Under a theory of common-law negligence, a 
landowner may have responsibility for injuries 
caused by an intoxicated guest ..., although 
liability may be imposed only for injuries that 
occurred on a defendant's property, or in an area 
under the defendant's control, where the 
defendant had the opportunity to supervise the 
intoxicated guest and was reasonably aware of 
the need for such control .... "Without the requisite 
awareness [of the risk or threat] there is no duty" 
... . Colon v Pohl, 2014 NY Slip Op 07117, 2nd 
Dept 10-22-14 
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In a Slip and Fall Case, Plaintiff Was Unable to Raise 
a Question of Fact About Whether a Defect in a 
Concrete Slab Was More than "Trivial"---Criteria 

Explained 
  
The Third Department determined a slip and fall 
complaint was properly dismissed because plaintiff failed 
to raise a question of fact about whether the chip in a 
concrete slab was more than a trivial, nonactionable, 
defect: 
  

Generally, whether a condition is dangerous or 
merely a nonactionable, trivial defect is a factual 
question for a jury to resolve ... . An owner will not 
be liable, however, for "'negligent maintenance by 
reason of trivial defects on a walkway, not 
constituting a trap or nuisance,'" which may cause 
"'a pedestrian [to] merely stumble, stub his [or 
her] toes, or trip over a raised projection'" ... . 
Accordingly, it is sometimes appropriate, after 
"consideration of such relevant factors as the 
dimensions of the alleged defect . . ., including 
[its] width, depth, elevation, irregularity, and 
appearance . . .[,] as well as the time, place, and 
circumstances of the injury" ... to conclude as a 
matter of law that a defect is too trivial to be 
actionable ... . * * * 
  
Under these circumstances, and upon review of 
the color photographs of the defect, we conclude 
that defendants met their initial burden of 
establishing that the chip in the edge of the curb 
was a trivial defect ... . In response to defendants' 
prima facie showing, plaintiffs were obligated to 
submit "evidence to establish that the alleged 
defect has the characteristics of a trap, snare or 
nuisance" ... . Given the undisputed 
circumstances of plaintiff's fall, her attorney's 
affirmation, which was of no probative value, was 
an insufficient response to defendants' prima 
facie showing ... . Gillis v Herzog Supply Co Inc, 
2014 NY Slip Op 07220, 3rd Dept 10-23-14 

 
Attack on Plaintiff Upon Leaving Defendant-Lodge's 
Premises Not Foreseeable---Landowner Had No Duty 

to Take Measures to Protect Against the Attack---
Evidence Lodge Is Located in a "High Crime" Area 
Insufficient to Render Such an Attack Foreseeable 

  
The Third Department determined the landowner did not 
have a duty to take measures to protect plaintiff who was 
assaulted and stabbed after leaving defendant's fraternal 
lodge, even though there was evidence the lodge was 
located in a "high crime" area.  The evidence of prior 
crimes at the premises was not sufficient to render the 
attack on plaintiff foreseeable: 
  

Landowners have a duty of reasonable care to 
maintain their property in a safe condition; 
although they "have a common-law duty to 

minimize foreseeable dangers on their property, 
including the criminal acts of third parties, they 
are not the insurers of a visitor's safety" ... . 
Notably, "even where there is an extensive history 
of criminal conduct on the premises, the 
landowner cannot be held to a duty to take 
protective measures unless it is shown that he or 
she either knows or has reason to know from past 
experience that there is a likelihood of conduct on 
the part of third persons which is likely to 
endanger the safety of the visitor" ... . "The scope 
of the duty varies with the foreseeability of the 
potential harm" ... . Stated another way, "no duty 
is imposed to protect . . . against unforeseeable 
and unexpected assaults" ..., and "landowners 
have a duty to control third persons only when 
they have the opportunity to control such persons 
and are reasonably aware of the need for such 
control" ... . Prior crimes need not be identical to a 
present crime in order to put a landowner on 
notice; "the inquiry of foreseeability depends upon 
the location, nature and extent of those previous 
criminal activities and their similarity, proximity or 
other relationship to the crime in question" ... . 
Finally, although foreseeability is generally an 
issue to be resolved by the factfinder, it may be 
determined as a matter of law where the facts are 
undisputed and permit only one inference to be 
drawn therefrom ... . Milton v IBPOE The World 
Forest city Lodge, #180, 2014 NY Slip Op 
07242, 3rd Dept 10-23-14 

  
Although Not the Case Here, the Court Explained 
How a Collision Between a Vehicle Entering the 
Roadway and a Vehicle Which Is In the Roadway 

(and Has the Right-of-Way) Can Possibly Have Two 
Proximate Causes 

  
The Second Department determined the defendant, who 
apparently struck plaintiff's car as plaintiff pulled into 
traffic from a parking lot, was entitled to summary 
judgment.  Plaintiff was negligent as a matter of law 
based on a violation of Vehicle and Traffic law 1143, 
which requires a driver entering a roadway to yield to 
drivers within the right-of-way.  And there was no 
showing defendant was negligent.  The decision has a 
good explanation of how there can be two proximate 
causes of an accident under such facts (not the case 
here): 
  

There can be more than one proximate cause of 
an accident ..., because each driver has a duty to 
exercise reasonable care under the 
circumstances to avoid an accident ... . As a 
result, even where there is evidence that another 
driver involved in the accident was negligent as a 
matter of law due to a violation of the Vehicle and 
Traffic Law, "the proponent of a summary 
judgment motion has the burden of establishing 
freedom from comparative negligence as a matter 
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of law" ... . Thus, a driver traveling with the right-
of-way may nevertheless be found to have 
contributed to the happening of the accident if he 
or she did not use reasonable care to avoid the 
accident ... . However, "[a] driver with the right-of-
way who has only seconds to react to a vehicle 
that has failed to yield is not comparatively 
negligent for failing to avoid the collision" ... 
. Desio v Cerebral Palsy Transp Inc, 2014 NY 
Slip Op 07322, 2nd Dept 10-29-1 

 
Re: a Slip and Fall in a McDonald's Restaurant, the 
McDonald's Defendants Were Not Liable as an Out-
of-Possession Landlord, a Franchisor, or a Property 

Owner---Summary Judgment Properly Granted 
  
In dismissing a slip and fall complaint against the 
McDonald's (restaurant) defendants, the Second 
Department explained that the defendants could not be 
held liable as an out-of-possession landlord, a 
franchisor, or as an entity responsible for a dangerous 
condition on the property: 
  

The McDonald's defendants established, prima 
facie, that McDonald's Corporation was an out-of-
possession landlord on the date of the subject 
accident, and that it had no duty to maintain or 
repair the leased premises where the accident 
occurred. Therefore, the McDonald's defendants 
met their initial burden of establishing that 
McDonald's Corporation owed no duty to the 
plaintiff ... . In opposition, the plaintiff failed to 
raise a triable issue of fact. 
  
Further, McDonald's Corporation was not liable 
based upon its status as a franchisor. In 
determining whether a defendant, as a franchisor, 
may be held vicariously liable for the acts of its 
franchisee, the most significant factor is the 
degree of control that the franchisor maintains 
over the daily operations of the franchisee or, 
more specifically, the manner of performing the 
very work in the course of which the accident 
occurred ... . Here, the McDonald's defendants 
tendered sufficient evidence in support of their 
motion to establish, prima facie, that McDonald's 
Corporation lacked the requisite control over the 
alleged causes of the plaintiff's injuries. The 
plaintiff failed to raise a triable issue of fact in 
opposition. 
  
In addition, the Supreme Court correctly granted 
that branch of the motion which was for summary 
judgment dismissing the amended complaint 
insofar as asserted against the defendant 
McDonald's Restaurants of New York, Inc. 
Liability for a dangerous condition on property is 
generally predicated upon ownership, occupancy, 
control, or special use of the property ... . The 
McDonald's defendants established, prima facie, 

that McDonald's Restaurants of New York, Inc., 
did not own, occupy, control, or have a special 
use of the subject property at the time of the 
accident and, thus, could not be held liable for 
injuries caused by the allegedly dangerous 
conditions ... . Khanimov v McDonald's Corp, 
2014 NY Slip Op 07332, 2nd Dept 10-29-14 
  

NEGLIGENCE/APPEALS 
  

Review Criteria Re: Nonjury Trials 
Explained/Violation of Vehicle and Traffic Law, 

Including the Provision Requiring the Exercise of 
Care to Avoid Colliding with Bicyclists, Constituted 

Negligence Per Se 
  
The Third Department affirmed a verdict in a nonjury trial 
finding a state trooper 70% responsible for injuries 
caused when the trooper's car collided with plaintiff 
bicyclist.  The court explained its review powers re: a 
nonjury trial and noted that the trooper's violations of 
Vehicle and Traffic Law, including the provision requiring 
the exercise of care to avoid colliding with a bicyclist, 
constituted negligence per se: 
  

When reviewing a determination after a nonjury 
trial, this Court independently considers the 
weight of the evidence and may grant whatever 
judgment is warranted by the record, all while 
deferring to the trial judge's factual findings, 
especially where those findings are based on 
credibility determinations ... . * * * 
  
After weighing the eyewitness and expert 
testimony and considering it along with the 
physical evidence, the court determined that the 
collision occurred in claimant's lane of travel, 
meaning that the trooper crossed at least 
somewhat into claimant's lane in violation of 
Vehicle and Traffic Law § 1120 (a). "[A]n 
unexcused violation of the Vehicle and Traffic 
Law constitutes negligence per se" ... . The court 
also reasonably determined that the trooper was 
negligent in cutting the corner while making his 
left turn, in violation of Vehicle and Traffic Law § 
1160 (b)... . Considering the trooper's testimony 
that he never saw claimant until the moment of 
impact, along with evidence regarding the ample 
sight distance at the intersection and the legal 
concept that every driver has a duty to see what 
is there to be seen through the proper use of his 
or her senses ...., the court properly found that the 
trooper was additionally negligent for violating 
Vehicle and Traffic Law § 1146 (a), which 
requires drivers to "exercise due care to avoid 
colliding with any bicyclist" ... . Smith v State of 
New York, 2014 NY Slip Op 07229, 3rd Dept 10-
23-14 
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Rear-End Collision Liability Explained 
  
The Second Department determined the plaintiffs' 
motion for summary judgment in a rear-end collision 
case should have been granted.  The court explained 
the relevant analysis: 
  

The driver of an automobile is required to 
maintain a safe distance between his or her own 
vehicle and the vehicle in front of him or her (see 
Vehicle and Traffic Law § 1129[a]...). A rear-end 
collision with a stopped or stopping vehicle 
establishes a prima facie case of negligence on 
the part of the operator of the rear vehicle, 
thereby requiring that operator to rebut the 
inference of negligence by providing a 
nonnegligent explanation for the collision ... . 
Once the movant has established his or her 
entitlement to judgment as a matter of law, the 
burden shifts to the opposing party to provide 
sufficient evidence to raise a triable issue of fact 
as to the moving party's comparative fault ... . A 
bare allegation that the lead vehicle stopped short 
is insufficient to rebut the inference of negligence 
on the part of the driver of the following vehicle ... 
. Cheow v Cheng Lin Jin, 2014 NY Slip Op 
07337, 2nd Dept 10-214 
 

Proof of Janitorial Schedule Demonstrated Absence 
of Constructive Notice of Liquid on Stairs 

  
The First Department determined that proof of the 
maintenance schedule was sufficient to demonstrate 
defendant did not have constructive notice of a spill on a 
staircase: 
  

Defendant ... demonstrated that it lacked 
constructive notice of the liquid on the staircase 
through the affidavit of the caretaker assigned to 
the building on the day before the accident, who 
averred that she would have followed the 
weekend janitorial schedule, which required 
inspecting the building by 11:00 a.m. on the day 
before the accident and removal of anything 
found on the staircase, and that, pursuant to the 
schedule, she would inspect the staircase at 
around 8:00 a.m. the next morning ... . Her 
statement concerning the janitorial schedule was 
corroborated by her supervisor's testimony. 
Plaintiff testified that the wet condition was not 
present on the stairs the prior evening, when she 
returned home at 9 p.m. Such evidence 
established that the wet liquid was deposited on 
the stairs only after the caretaker left work and 
that the accident occurred before the caretaker 
came to work the next morning. This time frame, 
occurring out of regular work hours, would not 
have provided the caretaker with a sufficient 
period of time to discover and remedy the 
problem ... . Defendant is not required to patrol 

the staircases 24 hours a day ... . Pagan v New 
York City Hous Auth, 2014 NY Slip Op 07441, 
1st Dept 10-30-14 
 

NEGLIGENCE/CIVIL 
PROCEDURE/COLLATERAL 
ESTOPPEL/CRIMINAL LAW 

  
Guilty Plea Precluded Litigation on Liability 

  
The Second Department noted that a guilty plea in a 
criminal matter (in which plaintiff was injured by the 
defendant) can bar the convicted defendant from 
litigating liability in the related civil matter under the 
doctrine of collateral estoppel: 
  

...[L]iability was established in accordance with 
the legal principle that " [w]here a criminal 
conviction is based upon facts identical to those in 
issue in a related civil action, the plaintiff in the 
civil action can successfully invoke the doctrine of 
collateral estoppel to bar the convicted defendant 
from litigating the issue of . . . liability'" ... 
. Abdelzaher v Sallustio, 2014 NY Slip Op 
06040, 2nd Dept 9-10-14 

 

NEGLIGENCE/EVIDENCE/MUNICIPAL LAW 
  

Failure to Submit Expert Affidavit In Support of 
Meterological Data Precluded Summary Judgment 
Based Upon Defendant City's Assertion It Did Not 

Have Sufficient Time to Remove Snow and Ice from 
a Sidewalk 

  
The First Department, over a dissent, determined 
summary judgment should not have been granted to the 
defendant city in a slip and fall case.  The city argued 
that it did not have sufficient time to address the snow 
and ice on the sidewalk, and submitted meterological 
data without an expert affidavit.  The First Department 
determined the absence of an expert affidavit precluded 
summary judgment: 
  

"Summary judgment in a snow or ice case is 
proper where a defendant demonstrates, through 
climatological data and expert opinion, that the 
weather conditions would preclude the existence 
of snow or ice at the time of the accident" ... . 
Accordingly, because it failed to offer an expert 
opinion, in addition to the meteorological records, 
the City's motion should have been denied 
without regard to the sufficiency of plaintiff's 
papers in opposition ... . While, as the dissent 
notes, no expert affidavit was required by this 
Court in Daley v Janel Tower L.P. (89 AD3d 408 
[1st Dept 2011]), it is worth noting that there it 
was hardly needed.  it is worth noting that there it 
was hardly needed. That is because in Daley "the 
climatological reports showed that it last snowed 
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more than one week prior to plaintiff's fall and that 
during the three-day period prior to plaintiff's fall, 
temperatures remained well above freezing" (89 
AD3d at 409). Here, by contrast, the 
climatological reports showed that, except for a 
few hours of above-freezing temperatures and 
non-freezing rain, temperatures generally 
remained below freezing for the entire period 
between the December 19 storm and the accident 
four days later. Plaintiff's expert opined that these 
conditions were suitable for the ice that formed as 
a result of the initial storm to remain, but not for 
the formation of new ice, which the City would 
have had insufficient time to clear. Without an 
expert to interpret the meteorological record in a 
way that would disprove this theory, the City failed 
to establish a right to judgment as a matter of 
law. Rodriguez v Woods, 2014 NY Slip Op 
06887, 1st Dept 10-14-14 

 
Town's Duty to Maintain Roadways in a Safe 

Condition Extends to the Maintenance of Trees Not 
Located on Town Property---Here a Tree Limb Fell 

Onto Plaintiffs' Moving Vehicle 
  
The plaintiffs were injured when a limb fell from a tree 
onto their moving vehicle.  The defendant town moved 
for summary judgment, alleging that the tree was not 
located in the town's right of way and the town did not 
therefore owe a duty to the plaintiffs.  The Second 
Department disagreed: 
  

The Town's duty to maintain its roadways in a 
reasonably safe condition extends to the 
maintenance of trees, adjacent to a road, that 
could reasonably be expected to pose a danger to 
travelers ... . Contrary to the Town's contention 
that it owed no duty to the plaintiffs by virtue of 
the fact that it did not own, maintain, or control the 
subject tree or the location of that tree, "the exact 
location of the tree with respect to the Town's 
right of way is not dispositive" of the issue of the 
Town's duty ... . Accordingly, the Town failed to 
establish its prima facie entitlement to judgment 
as a matter of law, and the Supreme Court 
correctly denied the Town's cross motion for 
summary judgment dismissing the complaints and 
all cross claims insofar as asserted against it, 
regardless of the sufficiency of the opposing 
papers ... . Piscitelli v County of Suffolk, 2014 
NY Slip Op 06961, 2nd Dept 10-15-14 

 

 
 
 
 
 
 

NEGLIGENCE/LANDLORD-TENANT 
  

Out-of-Possession Landlord Not Liable Based Upon 
Right to Enter Premises to Make Repairs But May Be 

Liable as the Creator of the Dangerous Condition 
  
In a case stemming from a fall from an allegedly 
defective ladder that was installed to gain access to a 
loft, the Third Department determined that an out-of-
possession landlord was not liable based on a 
contractual reservation of the right to enter the premises 
to make repairs, but a question of fact had been raised 
about whether the out-of-possession landlord created 
the dangerous condition: 
  

...[D]efendants were entitled to summary 
judgment as to the question of whether they were 
liable for plaintiff's injuries based upon the 
provision in the lease retaining their right to enter 
the premises to make repairs. While a landlord 
who retains the right to enter the leased property 
to make repairs may be liable to injuries to third 
parties ..., "only a significant structural or design 
defect that is contrary to a specific statutory safety 
provision will support imposition of liability against 
the landlord" ... . Here, plaintiff's expert opined 
that the condition of the ladder violated 
regulations found in the New York State Uniform 
Fire Prevention and Building Code (see 19 
NYCRR 1219.1), the New York State Building 
Code and the Property Maintenance Code of New 
York. However, inasmuch as a violation of a 
regulation is insufficient to impose liability on an 
out-of-possession landlord pursuant to a reserved 
right to enter the premises ..., plaintiff failed to 
raise a triable issue of fact. 
  
We reach a different conclusion, however, as to 
whether defendants created the dangerous 
condition. Liability to a lessee's employee for 
personal injuries may attach if the out-of-
possession landlord affirmatively created the 
dangerous condition ... . Although the former 
tenant hired an architect to design the plans for 
the premises, including the loft area and access 
ladder, defendants contracted and paid for the 
construction. Further, the record reflects that 
defendants took an active role in the construction 
project. Defendants and the tenant agreed to 
make changes to the architectural plans in order 
to cut costs, including changes to the design of 
the loft. While the architectural plan called for the 
ladder to be "mechanically fasten[ed] to surface of 
floor slab and at top edge to wood platform," 
plaintiff's expert opined, based upon his 
inspection of the site of the alleged accident, that 
the right stringer of the ladder was secured by 
three screws to an adjacent wall, not to the wood 
platform, and that the left stringer was not 
secured to the upper landing at all. Further, there 
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was no evidence that the ladder was secured to 
the floor slab. Inasmuch as plaintiff contends that 
her fall was caused by the ladder shifting away 
from the loft, causing her to lose her balance, and 
viewing the evidence in the light most favorable to 
her, we find a triable issue of fact exists as to 
whether the ladder was constructed negligently 
and as to whether defendants created the 
dangerous condition ... . Boice v PCK Dev Co 
LLC, 2014 NY Slip Op 07042, 3rd Dept 10-16-14 

 

NEGLIGENCE/LEGAL 
MALPRACTICE/STATUTE OF 
LIMITATIONS/CONTINUING 

REPRESENTATION DOCTRINE 
  

Plaintiff's Proof Was Insufficient to Show an 
Interconnected Attorney-Client Relationship---

Continuing Representation Doctrine Did Not Apply 
to Toll Statute of Limitations 

  
The Third Department determined the "continuing 
representation doctrine" did not toll the statute of 
limitations in a legal malpractice action.  Plaintiff could 
not show an "interconnected" attorney-client relationship: 
  

At all times, it was plaintiff's burden to prove that 
the continuous representation doctrine applied 
here ... . During the trial, even plaintiff conceded 
that while it was his hope that he would receive 
legal advice and guidance, neither [defendant] 
ever formally agreed to represent him ... . * * * 
Plaintiff did not provide any written work product, 
nor was he able to recall the substantive content 
of any of the conversations he claims he had with 
[defendant]. In our view, Supreme Court was 
within its authority to credit the testimony of 
[defendants] that there was no legal relationship 
between them. Rather, because it was plaintiff 
alone who believed that he was being 
represented by [defendants], Supreme Court 
properly found that he did not establish the 
existence of an "interconnected" attorney-client 
relationship ... . Accordingly, Supreme Court 
properly dismissed the complaint as barred by the 
statute of limitations. Deep v Boies, 2014 NY 
Slip Op 07215, 3rd Dept 10-23-14 

 

 
 
 
 
 
 
 
 
 

NEGLIGENCE/MEDICAL MALPRACTICE 
  

Hospital Not Vicariously Liable for Acts of Non-
Employee Midwife/Hospital May Be Liable for Staff's 

Failure to Summon Obstetrician When Problems 
with the Birth Developed/Midwife's Assistant, Who 
Worked Under the Supervision of the Midwife and 

Did Not Exercise Independent Judgment, Not Liable 
  
The Second Department determined: (1) the hospital 
(Phelps) defendants were not vicariously liable for the 
actions of a midwife who was not an employee; (2) there 
was a question of fact whether the hospital staff was 
negligent in failing to summon an obstetrician when 
problems with the birth developed; and (3) the action 
against the midwife's assistant (Milligan) was properly 
dismissed because the assistant worked under the 
supervision of the midwife and did not exercise 
independent judgment: 
  

In general, "a hospital may not be held [liable] for 
the acts of [a physician] who was not an 
employee of the hospital, but one of a group of 
independent contractors" ... . However, a hospital 
can be held concurrently liable with a private 
attending physician if its employees commit 
independent acts of negligence or the attending 
physician's orders are contraindicated by normal 
practice ... . "When supervised medical personnel 
are not exercising their independent medical 
judgment, they cannot be held liable for medical 
malpractice unless the directions from the 
supervising superior or doctor so greatly deviates 
from normal medical practice that they should be 
held liable for failing to intervene"  * * * 
  
The Supreme Court erred in granting that branch 
of the Phelps defendants' motion which was for 
summary judgment dismissing so much of the 
complaint as alleged they were concurrently liable 
with Mahoney for the alleged independent 
negligence of their nursing staff. In opposition to 
the Phelps defendants' prima facie showing of 
their entitlement to judgment as a matter of law, 
the plaintiff raised a triable issue of fact as to 
whether the Phelps defendants' nursing staff 
departed from good and acceptable medical 
practice by failing to summon an obstetrician 
when the infant plaintiff's fetal heart rate dropped 
below normal... . ... 
  
Milligan met her prima facie burden of 
demonstrating that, during the infant plaintiff's 
birth, she did not exercise any independent 
medical judgment, but was under the direct 
supervision of Mahoney, the attending nurse-
midwife, whose directions did not so greatly 
deviate from normal medical practice that she 
should be held liable for failing to 
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intervene.Zhuzhingo v Milligan, 2014 NY Slip 
Op 07350, 2nd Dept 10-29-14  

 
NEGLIGENCE/MEDICAL 

MALPRACTICE/CIVIL 
PROCEDURE/EVIDENCE 

  
"Error In Judgment" Jury Instruction Properly 

Given/Defense Verdict Not Against the Weight of the 
Evidence 

  
In reversing Supreme Court, the Fourth Department 
determined the "error in judgment" jury instruction was 
properly given and the defense verdict should not have 
been set aside as against the weight of the evidence: 
  

We conclude that the court erred in granting that 
part of plaintiffs' motion to set aside the verdict in 
favor of Dr. LaRussa and Associates on the 
ground that it should not have given an error in 
judgment charge to the jury with respect to Dr. 
LaRussa's alleged malpractice in failing to order 
and administer dual antibiotic prophylaxis for the 
cesarean section, and on the alternative ground 
that the verdict in favor of Dr. LaRussa was 
against the weight of the evidence. We therefore 
modify the order accordingly. Based upon Dr. 
LaRussa's testimony that he exercised [*2]his 
professional judgment in choosing between 
acceptable alternatives, along with expert 
testimony that there were such acceptable 
alternatives, we conclude that the court properly 
gave an error in judgment charge ... . There was 
also evidence that Dr. LaRussa considered and 
chose between medically acceptable treatment 
alternatives at plaintiff's postoperative office visit, 
and thus the charge was also appropriately given 
with respect to his postoperative care of plaintiff ... 
. Furthermore, we conclude that "the 
preponderance of the evidence in favor of 
plaintiff[s] is not so great that the verdict [finding 
that Dr. LaRussa was not negligent] could not 
have been reached upon any fair interpretation of 
the evidence" ... . Beebe v St Joseph's Hosp 
Health Ctr, 2014 NY Slip Op 06711, 4th Dept 
10-3-14 

 

NEGLIGENCE/MEDICAL 
MALPRACTICE/CIVIL PROCEDURE 

  
Nurse Acting Under a Doctor's Supervision 

Generally Cannot Commit Malpractice---Judgment 
Dismissing Nurse's Complaint As a Matter of Law 

Pursuant to CPLR 4401 Was Properly Granted 
  
The Second Department explained that a nurse acting 
under a doctor's supervision and not exercising 
independent medical judgment generally cannot be 

liable for medical malpractice.  Here the nurse's motion 
to dismiss the complaint pursuant to CPLR 4401 as a 
matter of law was properly granted: 
  

"[C]ourts have recognized that a nurse who 
renders treatment can play a significant role [in a 
patient's care] and is capable of committing 
malpractice" ... . However, a nurse whose work is 
supervised by a physician and who does not 
exercise independent medical judgment cannot 
be liable for medical malpractice unless the 
directions from the supervising physician so 
greatly deviate from normal medical practice that 
the nurse should be held liable for failing to 
intervene, or the nurse commits an independent 
act that constitutes a departure from accepted 
medical practice ... . 

  
Here, while there was evidence that the 
defendant Elizabeth Vilanova, a certified 
registered nurse anesthetist, played an active role 
in the decedent's operation, it was established 
that she was acting under the direct supervision 
of the attending anesthesiologist the entire time 
and did not exercise any independent medical 
judgment, nor did she commit an independent act 
constituting a departure ... . Yakubov v Jamil, 
2014 NY Slip Op 06966, 2nd Dept 10-15-14 

 

NEGLIGENCE/MEDICAL 
MALPRACTICE/CIVIL 

PROCEDURE/CONTINUOUS TREATMENT 
DOCTRINE 

  
Continuous Treatment Doctrine (Tolling the Statute 

of Limitations) Explained In Depth 

  
[This case is the “Featured Decision” discussed 
beginning on page 1 of this issue. Additional excerpts 
from the decision can be found there.] 
 
The First Department, over a dissent, determined that 
the jury's conclusion the statute of limitations was tolled 
under the continuous treatment doctrine should not be 
disturbed.  Plaintiff underwent Lasik surgery and 
complained of blurry vision and other complications in 
several follow up visits which ended in 2004.  Plaintiff 
commenced the lawsuit after a subsequent visit in 
2007.  The question was whether the 2007 visit was 
related to the 2004 visits such that the continuous 
treatment doctrine applied.  The court discussed the 
doctrine in depth.  The court noted that the doctrine did 
not apply to plaintiff-wife's derivative claims: 

  
Plaintiff ... asserts that the 2007 visit satisfied 
CPLR 214-a, because it was for the "same" 
condition as the 2004 visits, which was blurry 
vision in his left eye. He further argues that 
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whether he and defendant agreed that he would 
seek further treatment after the May 2004 visit is 
irrelevant, because defendant "guaranteed" that 
the Lasik procedure would correct the blurry 
condition, and stated that he was plaintiff's "doctor 
for life" for that purpose. 
  
Although the CPLR defines "continuous" 
treatment as treatment "for the same illness, 
injury or condition" out of which the malpractice 
arose (CPLR 214-a [emphasis added]), the 
controlling case law holds only that the 
subsequent medical visits must "relate" to the 
original condition ... . Here, plaintiff initially 
engaged defendant to correct his blurry vision, 
and the 2007 visit was motivated by continued 
blurriness in plaintiff's eye, thus making the two 
visits "related" ... . Devadas v Niksarli, 2014 NY 
Slip Op 06032, 1st Dept 9-4-14 

 

NEGLIGENCE/MEDICAL 
MALPRACTICE/CONTINUING TREATMENT 

DOCTRINE 
  

The Continuing Treatment Was Not Shown to Relate 
to the Condition Which Caused the Alleged Injury 

  
The Second Department determined the plaintiffs failed 
to raise a question of fact about whether the continuing 
treatment doctrine tolled the statute of limitations.  The 
medical malpractice action was therefore time-barred: 
  

To establish that the continuous treatment 
doctrine applies, a plaintiff is " required to 
demonstrate that there was a course of treatment, 
that it was continuous, and that it was in respect 
to the same condition or complaint underlying the 
claim of malpractice'" . It is undisputed that the 
radiology defendants were monitoring the plaintiff 
Robert Ceglio (hereinafter Robert) for postsurgical 
changes after he had a pituitary tumor removed. 
The plaintiffs allege that Robert suffered injuries 
as a result of a colloid cyst, which the radiology 
defendants failed to notice on his MRI scans 
when they were monitoring him for postsurgical 
changes. However, the plaintiffs presented no 
evidence to suggest that the colloid cyst, which 
allegedly caused the injuries complained of, was 
in any way connected to the pituitary changes for 
which the radiology defendants were monitoring 
Robert. Consequently, the plaintiffs failed to raise 
a question of fact as to whether Robert received 
continuous treatment for the same condition 
underlying the claim of malpractice ... . Ceglio v 
BAB Nuclear Radiology PC, 2014 NY Slip Op 
06291, 2nd Dept 9-24-14 

 

 

NEGLIGENCE/MEDICAL 
MALPRACTICE/LEGAL 

MALPRACTICE/DAMAGES 
  

Damages in Medical Malpractice Case Paid by 
Insurer and Hospital---Therefore Doctor, a Defendant 

in the Medical Malpractice Case, Could Show No 
Pecuniary Loss---Legal Malpractice Suit by Doctor 

Must Therefore Be Dismissed 
  
The Third Department determined that because the 
damages assessed against a doctor in a medical 
malpractice action were paid entirely by the insurer and 
the hospital, she suffered no pecuniary loss.  In the 
absence of pecuniary loss, she could not maintain a 
legal malpractice action against her attorneys: 
  

Elements that plaintiff must prove in a legal 
malpractice action include that her attorney was 
negligent, she would have succeeded on the 
merits "but for" her attorney's negligence and she 
sustained actual and ascertainable damages ... . * 
* * 
Considering first the element of damages, the 
undisputed proof established that plaintiff did not 
have to pay any part of the verdict, which was 
covered in full by the insurer and hospital. 
Plaintiff's contention that she sustained non-
pecuniary damages, such as a taint on her 
reputation resulting from media and other 
coverage of the ... verdict, is unavailing since "the 
established rule limit[s] recovery in legal 
malpractice actions to pecuniary damages" ... 
. Plaintiff continued working at the hospital after 
the ... verdict and, as her contract was coming to 
an end about a year later, plaintiff was offered a 
new contract. ... Although plaintiff did not like 
some of the changes in the terms of the new 
contract, those same terms were also made 
mandatory for other physicians and plaintiff was 
not singled out in such regard because of the ... 
verdict. Defendant produced proof that plaintiff 
took the position during contract negotiations that 
she desired to significantly scale back or eliminate 
the obstetrics part of her practice at the hospital, a 
move that was opposed by the hospital's other 
physicians. Plaintiff eventually elected to resign 
from the hospital rather than renew her contract. 
Her arguments that her difficulty in obtaining 
employment with comparable compensation and 
that subsequent potential increases in her 
malpractice premiums resulted directly from the ... 
verdict are speculative and unsupported in this 
record ... . Kaufman v Medical Liab Mut Ins Co, 
2014 NY Slip Op 07398, 3rd Dept 10-30-14 
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NEGLIGENCE/MEDICAL 
MALPRACTICE/MUNICIPAL LAW 

  
Motion for Leave to File Late Notice of Claim 
Properly Denied---Injuries to Infant Plaintiff 

Consistent with Premature Birth 
  
The First Department, over an extensive dissent, 
determined Supreme Court properly denied a motion for 
leave to file a late notice of claim in a medical 
malpractice action which alleged injuries to an infant 
born prematurely: 
  

In this action for medical malpractice, in which the 
infant plaintiff seeks to recover for injuries he 
suffered after being born at 27 weeks' gestation, 
the motion court considered the pertinent 
statutory factors and properly exercised its 
discretion in denying plaintiff's motion (General 
Municipal Law § 50-e[5]). The infant plaintiff's 
mother's excuses that she was unfamiliar with the 
requirement that she file a notice of claim, and 
that she was unaware that her son's injuries were 
caused by defendant Health and Hospital 
Corporation's (HHC) malpractice, are not 
reasonable. Nor is her attorney's assertion that he 
waited to make the motion until approximately 
three years and ten months after filing the 
untimely notice of claim because he needed to 
receive the medical records from HHC ... . 
  
Further, the medical records demonstrate that the 
infant plaintiff's condition and prognosis are 
consistent with his premature birth and do not 
suggest any injury attributable to the hospital 
staff's malpractice ... . Moreover, plaintiff failed to 
demonstrate that the medical records put HHC on 
notice that the alleged malpractice would 
subsequently give rise to brain damage as a 
result of birth trauma and hypoxia or that he 
would subsequently develop other deficits, 
delays, and disorders ... . Wally G v New York 
City Health & Hosps Corp, 2014 NY Slip Op 
06241, 1st Dept 9-18-14 

 

NEGLIGENCE/MUNICIPAL LAW 
  

Question of Fact Whether Risk of Slipping on a 
Diving Board Was Increased by Worn Traction Strips 
  
The Second Department determined Supreme Court 
should not have granted defendant's motion for 
summary judgment in a slip and fall case.  Although the 
assumption of risk doctrine could apply to a slip and fall 
on a diving board, here the plaintiff alleged the traction 
strips on the board were unreasonably worn: 
  

Under the doctrine of primary assumption of risk, 
"by engaging in a sport or recreational activity a 

participant consents to those commonly 
appreciated risks which are inherent in and arise 
out of the nature of the sport generally and flow 
from such participation" ... . One "obvious" risk 
inherent in the recreational activity of diving is the 
risk of being injured from slipping on the diving 
board's surface and falling off the diving board ... . 
In moving for summary judgment dismissing the 
complaint on the ground that this action was 
barred by the doctrine of primary assumption of 
risk, the defendant failed to establish, prima facie, 
that the allegedly dangerous condition, consisting 
of the depleted traction strips, did not 
unreasonably increase the abovementioned risk 
... . The defendant's submissions, which included 
the transcripts of a General Municipal Law § 50-h 
hearing and the plaintiff's deposition, 
demonstrated the existence of a triable issue of 
fact as to whether the allegedly dangerous 
condition unreasonably increased that risk ... 
. Freeman v Village of Hempstead, 2014 NY 
Slip Op 06298, 2nd Dept 9-24-14 

  
Question of Fact Whether Three-Family Residence 

Was Owner-Occupied--Administrative Code's 
Exemption from Liability for Failure to Remove Ice 

and Snow May Not Apply 
  
The Second Department determined Supreme Court 
should not have granted the property owner's motion for 
summary judgment in a slip and fall case.  Although the 
NYC Administrative Code exempts owner-occupied one- 
two- and three-family residential properties from liability 
for the failure to remove snow and ice from an abutting 
sidewalk, the property owner failed to demonstrate the 
property was owner-occupied: 
  

"Administrative Code of the City of New York § 7-
210, which became effective September 14, 
2003, shifted tort liability for injuries arising from a 
defective sidewalk from the City of New York to 
the abutting property owner" ... . However, this 
liability shifting provision does not apply to the 
failure to remove snow and ice from the sidewalk 
of "one-, two- or three-family residential real 
property that is (i) in whole or in part, owner 
occupied, and (ii) used exclusively for residential 
purposes" (Administrative Code of City of NY § 7-
210[b]). The purpose of the exception is to 
recognize " the inappropriateness of exposing 
small-property owners in residence, who have 
limited resources, to exclusive liability with 
respect to sidewalk maintenance and repair'" ... . 
  
Here, the defendant property owner ... failed to 
make a prima facie showing that he is entitled to 
judgment as a matter of law on the theory that he 
is exempt from liability pursuant to Administrative 
Code of City of NY § 7-210(b). Although there 
was evidence that the subject property was a 
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three-family residence, [the owner's] deposition 
testimony raises issues of fact as to whether the 
premises were "owner occupied" within the 
meaning of Administrative Code § 7-210(b)... 
. Medina v City of New York, 2014 NY Slip Op 
06302, 2nd Dept 9-24-14 

  
Police Accident Report Did Not Notify City of 

Negligence on the Part of the City---Petition to Serve 
Late Notice of Claim Properly Denied 

  
In affirming the denial of a petition to serve a late notice 
of claim, the Second Department noted that, although a 
police accident report was generated, the report did not 
provide notice of any negligence on the part of the city: 
  

The petitioner contends that the City acquired 
such knowledge by virtue of a police accident 
report made by a police officer at the scene of the 
accident. However, for a report to provide actual 
knowledge of the essential facts, one must be 
able to readily infer from that report that a 
potentially actionable wrong had been committed 
by the public corporation ... . Here, the police 
accident report did not provide the City with actual 
notice of the essential facts constituting the 
petitioner's claim that the City was negligent in the 
happening of the subject accident or that the 
petitioner sustained any injuries as a result of the 
City's alleged negligence ... . Kuterman v City of 
New York, 2014 NY Slip Op 06560, 2nd Dept 
10-1-14 

  
City Provided Adequate Supervision at Beach---

Drowning Action Dismissed 
  
The Second Department determined an action against 
the city stemming from the drowning of plaintiff's 
decedent at a protected beach was properly 
dismissed.  The court explained the relevant law: 
  

Although the City is not an insurer of the safety of 
the users of its parks, including its beaches, it has 
the duty to maintain them in a "reasonably safe 
condition" ... . This duty includes the City's 
exercise of ordinary care by providing an 
"adequate degree of general supervision" ... . In 
support of its motion for summary judgment, the 
City established its prima facie entitlement to 
judgment as a matter of law by submitting 
evidence that it had furnished a sufficient number 
of lifeguards, that those lifeguards were 
experienced and competent ..., that they were 
adequately trained and properly certified ..., and 
that they reacted to the situation in accordance 
with proper procedure ... . Johnson v City of 
New York, 2014 NY Slip Op 07126, 2nd Dept 
10-22-14 
 

NEGLIGENCE/MUNICIPAL LAW/CIVIL 
PROCEDURE/CONTRACT LAW 

  
City Was "United in Interest" with Non-Profit 
Corporation Which Maintained Central Park 

Pursuant to a Contract with the City---Therefore 
Plaintiff, Who Was Allegedly Injured by a Truck 

Owned by the Non-Profit Corporation, Could Amend 
His Complaint to Include the Non-Profit Corporation 
After the Statute of Limitations Had Run---However 

the Extent to Which the City Was "United in Interest" 
Was Dictated by the Terms of the Contract 

  
The First Department determined that the Conservancy, 
a non-profit corporation which maintains Central Park 
under a contract with the City of New York, was "united 
in interest" with the City.  Therefore, plaintiff, who 
allegedly had been injured by a maintenance truck 
owned by the Conservancy, could amend his complaint 
to include the Conservancy, even though the statute of 
limitations had run.  The 'unity of interest" was defined 
by the terms of the contract.  Because the contract did 
not call for the City to indemnify the Conservancy for 
gross negligence, the complaint against the 
Conservancy could not include the gross negligence 
claim: 
  

... [P]laintiff relied on the 2006 Central Park 
Agreement, a contract between the City and the 
Conservancy, a nonprofit organization, in which 
they acknowledged that they had formed an 
effective "public/private partnership." Under the 
Agreement, the Conservancy is required to 
provide specified maintenance services in Central 
Park to the "reasonable satisfaction" of the City, 
and the City is broadly required to indemnify the 
Conservancy "from and against any and all 
liabilities . . . arising from all services performed 
and activities conducted by [the Conservancy] 
pursuant to this agreement in Central Park." The 
City's indemnification obligation, among other 
things, expressly excludes claims arising from 
gross negligence or intentional acts of the 
Conservancy or its agents or volunteers. As a 
result of the Agreement, the Conservancy acts, in 
effect, as an independent contractor fulfilling the 
City's nondelegable obligation to maintain the City 
parks in reasonably safe condition ... . 
  
The City is vicariously liable for the Conservancy's 
negligence in the course of providing 
maintenance in Central Park by virtue of the 
contractual indemnification provision, and the 
parties are thus united in interest ... . Further, 
since the City has a nondelegable duty to 
maintain Central Park, it is vicariously liable for 
negligence committed by the contractor in the 
course of fulfilling that duty ... . However, the City 
is correct that its interests are not united with 
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those of the Conservancy with respect to the 
proposed gross negligence claim, and leave to 
assert that claim against the Conservancy is 
therefore denied. Brunero v City of New York 
Dept of Parks & Recreation, 2014 NY Slip Op 
07444, 1st Dept 10-30-14 
 

NEGLIGENCE/MUNICIPAL 
LAW/EDUCATION LAW 

  
Personal Injury Suit by Student Against School 
District Alleging Negligent Supervision Properly 

Survived Summary Judgment 
  
The Second Department determined a personal injury 
suit by a student alleging negligent supervision properly 
survived summary judgment.  The student was injured 
when she was pushed by those behind her into a door 
which should not have been locked: 
  

"Schools are under a duty to adequately 
supervise the students in their charge and they 
will be held liable for foreseeable injuries 
proximately related to the absence of adequate 
supervision" ... . While schools are not insurers of 
student safety, they have a duty to exercise the 
same degree of care toward their students as 
would a reasonably prudent parent under 
comparable circumstances ... . Here, the 
evidence submitted by the defendants, which 
included the deposition testimony of the infant 
plaintiff and Breen, was insufficient to establish, 
prima facie, that they properly supervised the 
infant plaintiff and her physical education class or 
that their alleged negligent supervision was not a 
proximate cause of the infant plaintiff's injuries ... . 
In addition, the defendants' evidence was 
insufficient to establish that the locked door of the 
girls' locker room was open and obvious and not 
inherently dangerous under the circumstances ... . 
"Whether a hazard is open and obvious cannot be 
divorced from the surrounding circumstances," as 
the condition may be rendered a trap where it is 
obscured or the plaintiff is distracted ... . Maneri v 
Patchogue-Medford Union Free Sch Dist, 2014 
NY Slip Op 07336, 2nd Dept 10-29-1 

 

NEGLIGENCE/MUNICIPAL 
LAW/GOVERNMENTAL IMMUNITY 

  
City's Operation of a Parking Garage is a Proprietary 
Not Governmental Function---City Can Be Sued For 

Failing to Provide Adequate Safety to Patrons 
  
The Second Department determined a wrongful death 
action against the city alleging failure to provide 
adequate safety measures in a parking garage (owned 
and operated by the city) could go forward.  The court 

determined the operation of the garage was a 
proprietary function and the city could therefore be sued: 
  

The security deficiencies alleged by the plaintiffs 
do not involve governmental functions or arise out 
of a pure "exercise of discretion . . . with respect 
to [overall] security measures and the deployment 
of limited police resources" ... . The instant matter 
does not involve allegations of, for example, the 
lack of patrol cars or officers on foot patrolling the 
garage and the lack of general police protection 
..., "mobilization of police resources for the 
exhaustive study of the risk of terrorist attack, the 
policy-based planning of effective counterterrorist 
strategy, and the consequent allocation of such 
resources" ..., participation by a teacher in 
supervising a playground as part of a school 
district's overall security system strategy ..., or a 
policy decision with respect to how the issue of 
homelessness should be addressed ... . Rather, 
the gravaman of the complaint is not that the City 
failed to properly allocate government resources 
and services to the public at large, which was 
utilizing the garage, but that it failed in its capacity 
as a commercial owner of a public parking garage 
to meet the basic proprietary obligation of 
providing minimal security for its garage property 
via lighting, alarms, cameras, and warning signs. 
These measures are within the normal range of 
security measures necessary to satisfy the duty of 
care owed by any landlord or commercial property 
owner to its tenants or invitees. In the "continuum 
of responsibility to individuals and society deriving 
from its governmental and proprietary functions," 
the lapses complained of encompass a failure to 
maintain the reasonable security measures 
expected of any landlord ... . 

  
Since the City acted in its proprietary, rather than 
its governmental, capacity here, we must consider 
the issue of whether or not the attack upon the 
decedent was foreseeable in light of a landlord's 
duty to take minimal precautions to protect its 
tenants and invitees from foreseeable harm ... . 
Here, the Supreme Court correctly determined 
that triable issues of fact existed as to the 
foreseeability of an attack upon the decedent, 
thus precluding the award of summary judgment 
to the City ... . Granata v City of White Plains, 
2014 NY Slip Op 06053, 2nd Dept 9-10-14 

 
County's Failure to Demonstrate Proper 

Maintenance of Sewer System Precluded Summary 
Judgment 

  
The Second Department determined the county was not 
entitled to summary judgment dismissing a complaint 
based upon negligent maintenance of a sewer system: 
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A municipality is immune from liability "arising out 
of claims that it negligently designed [a] sewerage 
system" ... . However, a municipality "is not 
entitled to governmental immunity arising out of 
claims that it negligently maintained the sewerage 
system as these claims challenge conduct which 
is ministerial in nature" ... . In order for a 
municipality to demonstrate its prima facie 
entitlement to judgment as a matter of law in 
sewer backup cases, the municipality must show 
that it had no " notice of a dangerous condition,'" 
and that "it regularly inspected and maintained 
the subject sewer line" ... . 

  
Here, although there is nothing in the record to 
show that the defendant County of Suffolk had 
prior notice of a dangerous condition in the 
subject sewer system, the County's proof 
regarding its regular inspection and maintenance 
of the sewer system was deficient. Gugel v 
County of Suffolk, 2014 NY Slip Op 06054, 2nd 
Dept 9-10-14 

  

NEGLIGENCE/MUNICIPAL 
LAW/GOVERNMENTAL 

IMMUNITY/CONTRIBUTION 
  

Governmental Immunity Re: Plaintiff Does Not 
Insulate Governmental Defendants from 

Contribution Claim by Another Defendant to Whom 
the Governmental Defendants Owed a Duty of Care 

  
The Second Department affirmed the dismissal of an 
action against the governmental defendants (the 
"appellants") based upon governmental immunity.  The 
appellants had referred one Smith to another defendant, 
the North Amityville Community Economic Council 
(NACEC), as a potential employee.  The appellants had 
agreed not to refer anyone with a criminal record to 
NACEC.  Smith was a sex offender who was hired by 
NACEC.  Smith sexually assaulted the plaintiff at the 
NACEC facility.  After explaining the relevant immunity 
criteria in depth, the Second Department determined 
Supreme Court properly dismissed the action against the 
appellants.  The Second Department also determined 
Supreme Court properly refused to dismiss the cross-
claims against the appellants by NACEC, noting that 
governmental immunity did not protect the appellants 
from a contribution claim by a defendant to whom the 
appellants owed a duty of care: 
  

Here, the appellants established, prima facie, 
their entitlement to judgment as a matter of law 
dismissing the complaint insofar as asserted 
against them on the ground of governmental 
immunity by demonstrating that they did not 
voluntarily assume a special duty to the plaintiff ... 
. Furthermore, the plaintiff does not allege that the 
appellants violated any statutory duty, and the 

appellants established that they did not assume 
positive direction and control in the face of a 
known, blatant, and dangerous safety violation ... 
. 
  
"[A] defendant may seek contribution from a third 
party even if the injured plaintiff has no direct right 
of recovery against that party, either because of a 
procedural bar or because of a substantive legal 
rule. A contribution claim can be made even when 
the contributor has no duty to the injured plaintiff. 
In such situations, a claim of contribution may be 
asserted if there has been a breach of a duty that 
runs from the contributor to the defendant who 
has been held liable" ... . Here, the appellants 
agreed not to refer anyone to NACEC who had a 
criminal background. Nonetheless, Smith, who 
was a level three sex offender, was referred to 
NACEC by the appellants. Under these 
circumstances, there is a triable issue of fact as to 
whether the appellants breached a duty of care to 
NACEC ... . Tara NP v Western Suffolk Bd of 
Coop Educ Servs, 2014 NY Slip Op 06189, 2nd 
Dept 9-17-14 

 
NEGLIGENCE/NEGLIGENT 

MISREPRESENTATION 
  

Criteria for Negligent Misrepresentation Cause of 
Action Explained 

  
The First Department determined the complaint 
sufficiently alleged a cause of action for negligent 
misrepresentation and laid out the criteria, including a 
"special relationship" close to privity: 
  

To properly assert a claim on a theory of 
negligent misrepresentation, a plaintiff must 
plead: "(1) that the existence of a special or 
privity-like relationship imposed a duty on the 
defendant to impart correct information to the 
plaintiff; (2) that the imparted information was 
actually incorrect; and (3) that the plaintiff 
reasonably relied on the information" ... . 
  
As to the first element, a court will find a special 
relationship if the record supports "a relationship 
so close as to approach that of privity" ... or, 
stated another way, the "functional equivalent of 
contractual privity" ... . Under this standard, before 
liability for negligent misrepresentation may attach 
in favor of a third party, there must be: (1) an 
awareness by the maker of the statement that the 
statement is to be used for a particular purpose; 
(2) reliance by a known party on the statement in 
furtherance of that purpose; and (3) some 
conduct by the maker of the statement linking it to 
the relying party and evincing its understanding of 
that reliance... . North Star Contr Corp v MTA 
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Capital Constr Co, 2014 NY Slip Op 06238, 1st 
Dept 9-18-14 

 
NEGLIGENCE/RES IPSA LOQUITUR 

  
Plaintiff Entitled to Summary Judgment Pursuant to 
Res Ipsa Loquitur Doctrine---Doctrine Explained In 

Depth 

  
The First Department, over a dissent, determined 
summary judgment should have been granted to the 
plaintiff pursuant to the doctrine of res ipsa 
loquitur.  Plaintiff, a passenger on defendant's train, was 
struck when a ceiling panel (used to access the 
ventilation system) swung open.  The decision includes 
an extensive discussion of the res ipsa loquitur doctrine: 

  
While summary judgment is rarely granted in res 
ipsa loquitur cases, it is appropriate in 
"exceptional case[s]," such as this one, where 
"the plaintiff's circumstantial proof is so convincing 
and the defendant's response so weak that the 
inference of defendant's negligence is 
inescapable" ... . 
  
  
To demonstrate a claim under the doctrine, a 
plaintiff must establish three elements: (1) the 
accident is of a kind that ordinarily does not occur 
in the absence of defendant's negligence; (2) the 
instrumentality causing the accident was within 
defendant's exclusive control; and (3) the 
accident was not due to any voluntary action or 
contribution by plaintiff ... . 
  
  
Plaintiff met all three elements with her 
submission of witness testimony and the 
testimony of defendant's foreman. The foreman 
testified that the train's HVAC and ventilation 
system was accessible through the ceiling panel 
that hit plaintiff. He also testified that to his 
knowledge, no one but defendant's personnel 
accessed the ceiling panels and that he had no 
explanation for how the accident occurred. The 
foreman described the panel as being fastened to 
the ceiling with four screws outside and two safety 
latches and a safety chain inside. 
  
Defendant concedes the first and third elements 
but argues that it did not have exclusive control 
over the ceiling panels. However, defendant 
offers no evidence to support its argument. 
Rather, defendant simply offers its attorney's 
affirmation, in which counsel opines that "the only 
logical conclusion," considering the foreman's 
testimony, was that the accident occurred 
because [*2]of tampering by unauthorized 
individuals. This statement, which amounts to no 

more than counsel's speculation about what might 
have happened, is insufficient to defeat plaintiff's 
motion ... . Barney-Yeboah v Metro-North 
Commuter RR, 2014 NY Slip Op 06036, 1st 
Dept 9-4-14 

 

NEGLIGENCE/STRICT PRODUCTS 
LIABILITY/CONTRACT 

LAW/DAMAGES/APPEALS 
  

The Kinds of Damages Recoverable in a Property-
Damage Action Stemming from Allegedly Defective 

Doors and Windows Explained in Some Depth---
Economic Loss Rule Re: Strict Products Liability 

and Negligence---Consequential and Special 
Damages Re: Contract---When an Issue Can Be 
Raised for the First Time on Appeal Explained 

  
In an action stemming from allegedly defective windows 
and doors which allowed the intrusion of water, the 
Second Department sorted out the interplay between tort 
claims and contract claims and the types of damages 
recoverable under each legal theory.  Among the issues 
discussed in some depth: the economic loss rule re: 
strict products liability and negligence; and 
consequential and special damages re: contract.  The 
court noted that the "economic loss rule" issue was 
raised for the first time on appeal and then explained 
why it still could consider the argument: 
  

...[W]e note that the appellant did not raise before 
the Supreme Court its contention that the causes 
of action to recover damages for negligence and 
based on strict products liability insofar as 
asserted against it are barred by the economic 
loss rule. Nevertheless, this is a purely legal 
argument that appears on the face of the record 
and could not have been avoided had it been 
brought to the attention of the Supreme Court. 
Thus, the issue may be considered by this Court 
even though it is being raised for the first time on 
appeal... . 
  
"The economic loss rule provides that tort 
recovery in strict products liability and negligence 
against a manufacturer is not available to a 
downstream purchaser where the claimed losses 
flow from damage to the property that is the 
subject of the contract and personal injury is not 
alleged or at issue" ... . The rule is applicable to 
economic losses to the product itself as well as 
consequential damages resulting from the defect 
... . Therefore, when a plaintiff seeks to recover 
damages for purely economic loss related to the 
failure or malfunction of a product, such as the 
cost of replacing or retrofitting the product, or for 
damage to the product itself, the plaintiff may not 
seek recovery in tort against the manufacturer or 
the distributor of the product, but is limited to a 
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recovery sounding in breach of contract or breach 
of warranty ... . 
  
Here, the plaintiff alleges, inter alia, that it 
sustained economic losses generated by the 
repair and replacement of the glass doors and 
windows of a building due to the failure of such 
doors and windows to properly prevent water 
intrusion. The fabrication and/or installation of 
those doors and windows were the subject of its 
agreement with the appellant. To the extent that 
the plaintiff seeks to recover losses generated by 
the repair and replacement of these doors and 
windows pursuant to causes of action sounding in 
negligence or strict products liability, such causes 
of action are prohibited by the economic loss rule. 
... 
However, the plaintiff also claims that the 
intrusion of water caused by the defective 
windows and doors resulted in injury to other 
structural elements of the building, such as 
flooring and walls. These losses constitute 
damage to "other property" that was not the 
subject of the parties' agreement and, 
accordingly, support a valid tort cause of action ... 
. We note that, while the other structural elements 
of the building may have been damaged as a 
consequence of the infiltration of water through 
allegedly defective windows and doors, such 
losses do not constitute "consequential 
damages," also known as "special damages," as 
that term is used in contract law. Consequential or 
special damages usually refer to loss of expected 
profits or economic opportunity caused by a 
breach of contract ... . ). Although the plaintiff may 
not recover such traditional consequential 
contract damages pursuant to a tort cause of 
action, the complaint does state causes of action 
against the appellant to recover damages for 
negligence and based on strict products liability to 
the extent that those causes of action seek to 
recover damages for injury to structural elements 
of the building other than the allegedly defective 
windows and doors themselves, which were the 
subject of the parties' contract... . 126 Newton St 
LLC v Allbrand Commercial Windows and 
Doors Inc, 2014 NY Slip Op 06563, 2nd Dept 
10-1-14 
 

REAL PROPERTY 
  

Doctrine of "Practical Location" (to Determine 
Boundary Line) Explained 

  
In affirming Supreme Court's determination of the 
location of a boundary line, the Third Department 
explained the doctrine of "practical location" which is 
used when the description of the land in deeds is 
inadequate: 
  

As a general proposition, "[d]eeds and surveys 
indicate boundary lines by various descriptive 
elements or 'calls' which consist mainly of 
monuments, courses and distances, adjacent 
lands and area or quantity" ... . Here, however, ... 
our review confirms — that the subject deeds 
contain no specific bearings or directional calls 
and set forth only the vaguest description of the 
intended boundary line between the land 
originally conveyed to plaintiff and Laight. Indeed, 
[a surveyor] opined that the deeds in question 
were "so bad" that a boundary line could not be 
established absent either a boundary line 
agreement, which the parties apparently were 
unable to forge, or judicial intervention ... . To that 
end, where a dispute exists as to the location of a 
boundary line, "the intent of the parties existing at 
the time of the original conveyance of the 
disputed property controls" ... . Pursuant to the 
doctrine of practical location, "the practical 
location of a boundary line and an acquiescence 
of the parties therein for a period of more than 
[the statutory period governing adverse 
possession] is conclusive of the location of the 
boundary line" ... . "[A]pplication of the doctrine 
requires a clear demarcation of a boundary line 
and proof that there is mutual acquiescence to the 
boundary by the parties such that it is definitely 
and equally known, understood and settled" ... 
. Gibbs v Porath, 2014 NY Slip Op 07030, 3rd 
Dept 10-16-14 
  

In another case, the Third Department found the 
"practical location" doctrine inapplicable.  Kennedy v 
Nimons, 2014 NY Slip Op 07036, 3rd Dept 10-16-14 

 

REAL PROPERTY/ADVERSE POSSESSION 
  

Ignorance of Adverse Possessors' Use of the Land 
Is Not a Defense/Criteria Explained 

  
In affirming that defendants had demonstrated they met 
the criteria for adverse possession, the court noted that 
plaintiff's claim that she did not know the defendants 
were occupying the land and did not know where the 
boundary was did not constitute a defense to adverse 
possession: 
  

"To establish a claim of adverse possession, the 
occupation of the property must be (1) hostile and 
under a claim of right (i.e., a reasonable basis for 
the belief that the subject property belongs to a 
particular party), (2) actual, (3) open and 
notorious, (4) exclusive, and (5) continuous for 
the statutory period (at least 10 years)" ... . "In 
addition, where, as here, the claim of right is not 
founded upon a written instrument, the party 
asserting title by adverse possession must 
establish that the land was usually cultivated or 
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improved' or protected by a substantial inclosure' 
" ... . "The type of cultivation or improvement 
sufficient under the statute will vary with the 
character, condition, location and potential uses 
for the property . . . and need only be consistent 
with the nature of the property so as to indicate 
exclusive ownership" ... . Reardon v Broadwell, 
2014 NY Slip Op 06718, 4th Dept 10-3-14 

  

REAL PROPERTY/CIVIL CONTEMPT 
  

Order Re: an Easement Allowing Plaintiffs Access to 
a Lake Was Specific Enough to Support Finding the 

Defendants in Civil Contempt (for Violation of the 
Order)---Willfulness Is Not an Element of Civil 

Contempt---Mere Act of Disobedience Is Enough 
  

The Third Department determined the defendants were 
properly found to be in contempt of an order concerning 
plaintiffs' easement for access to a lake.  The court 
explained that the order was specific enough to justify 
the contempt finding and further explained that 
willfulness is not an element of civil contempt: 
  

...[D]efendants thus contend that they were not 
prohibited from partially fencing the passageway 
or placing other property on it, provided that 
plaintiffs' reasonable right of passage was not 
impaired ... . However, the rule relied upon by 
defendants applies to rights-of-way that are not 
specifically defined or bounded by the language 
of the grant ... . Here, the 2010 order determined 
that the deeds granted plaintiffs a defined 60-foot-
wide easement and right-of-way consisting of the 
passageway, and that plaintiffs further possessed 
rights to construct, maintain and use a dock ... . 
The 2010 order also expressly directed 
defendants to keep the passageway "free of all 
brush and tall grasses, junk boats, debris, and 
other personal property" that interfered or could 
interfere with plaintiffs' rights, and to maintain the 
passageway in an unobstructed fashion. 
Defendants raised no factual challenge to 
plaintiffs' claim that the fencing was partially 
obstructing the passageway, that they had 
permitted tall grass and brush to grow, and that 
they had allowed the accumulation of personal 
property and debris upon the passageway. 
Accordingly, Supreme Court correctly found that 
they violated a clear and unequivocal mandate in 
these respects ... . 

  
Although the 2010 order did not specify the 
precise location where plaintiffs were to construct 
their dock, it did direct defendants not to interfere 
with plaintiffs' right to construct and use a dock 
"within the northerly extensions" of the 
passageway. Plaintiffs submitted a survey map 
and other evidence demonstrating that 
defendants had placed their dock in the center of 

the passageway in such a manner that insufficient 
space was left in the northerly end for plaintiffs to 
position or use a dock without infringing on the 
rights of a neighboring landowner. * * * 
  
We reject defendants' claim that the contempt 
finding was improper in that they allegedly 
believed their actions were justified and, thus, 
were not willfully disobedient. No finding of 
willfulness or deliberate disregard is required to 
sustain a civil contempt determination; "the mere 
act of disobedience, regardless of motive, is 
sufficient . . . if such disobedience defeats, 
impairs, impedes or prejudices the rights of a 
party"... . Hush v Taylor, 2014 NY Slip Op 
07231, 3rd Dept 10-23-14 

 
REAL PROPERTY/EQUITABLE 

ESTOPPEL/MUNICIPAL LAW/TAX LAW 
  

City Estopped from Denying Property Owner the 
Opportunity to Seek Discretionary Relief Re: the 
Payment and Acceptance of Tax Arrears---City's 

Actions Misled Property Owner 
  
The Second Department determined the equitable 
estoppel doctrine could properly be applied to a 
municipality in this case. A city employee had allowed 
the petitioner (Emporium) to enter an installment 
agreement to pay back real property taxes at a time 
when the property had already been foreclosed and 
transferred.  The Second Department determined 
Emporium was entitled to a hearing to determine 
whether the city is equitably estopped from denying 
Emporium the opportunity to seek discretionary relief re: 
the payment and acceptance of tax arrears: 
  

With respect to Emporium's equitable estoppel 
claim, "[a]lthough estoppel should not be invoked 
against governmental entities in the absence of 
exceptional circumstances, we have not hesitated 
to do so where a municipality's misleading 
nonfeasance would otherwise result in a manifest 
injustice" ... . "To establish estoppel, the 
misconduct of the public agency must have 
induced justifiable reliance by a party who then 
changed his position to his detriment" ... . * * * 
  
The City respondents' failure to contact Emporium 
once it determined that the installment 
agreements would not be honored constitutes 
misleading conduct ... . Moreover, the City 
respondents maintained their silence during a 
period of time when action could have made a 
difference to Emporium ... . Matter of Emporium 
Mgt Corp v City of New York, 2014 NY Slip Op 
07157, 2nd Dept 10-22-14 
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REAL PROPERTY/TAX LAW/APPEALS 
  

Failure to Strictly Comply with Notice Rules of the 
Real Property Tax Law Required Dismissal of the 

Challenge to the Tax Assessment/Criteria for Review 
of Competing Expert Evidence of Valuation 

Explained 
  
The Third Department determined that proceedings 
challenging three yearly tax assessments were properly 
dismissed. Failure to comply with the notice 
requirements of the Real Property Tax Law (RPTL) was 
the basis for the dismissal of one of the actions and the 
court explained the relevant law.  The court also 
explained its review powers re: competing expert 
evidence of valuation: 
  

Supreme Court properly dismissed the 2010 
proceeding for failure to comply with RPTL 708 
(3). It is undisputed that petitioner failed to serve a 
copy of the 2010 notice of petition and petition 
upon the superintendent of SCCSD [South 
Colonie Central School District], the school district 
within which the subject property is located, within 
10 days of service of the petition upon the 
Assessor, as required by RPTL 708 (3). Failure to 
strictly comply with the statute's notice 
requirements "shall result in the dismissal of the 
petition, unless excused for good cause shown" 
(RPTL 708 [3]). No such showing has been made 
here. Petitioner was aware that SCCSD was the 
proper school district, having previously served 
SCCSD with the 2008 petition and engaged in 
litigation with it in connection with that proceeding, 
and "[t]he mistake or omission of . . . petitioner's 
attorney does not constitute 'good cause shown' 
within the meaning of RPTL 708 (3) to excuse . . . 
petitioner's failure to comply" ... . Nor may 
noncompliance with the statute be excused on the 
ground that SCCSD has not been prejudiced 
thereby ... . * * * 
  
At trial [re: the 2008 and 2009 tax assessments], 
petitioner offered the expert appraisal reports and 
testimony of a certified real estate appraiser, who 
utilized the sales comparison methodology to 
value the property at $1.3 million for the 2008 tax 
year and $1.4 million for the 2009 tax year. This 
evidence was sufficient to rebut the presumption 
of validity and establish a credible dispute 
between the parties regarding valuation ... . 
Supreme Court was then required to "weigh the 
entire record, including evidence of claimed 
deficiencies in the assessment, to determine 
whether petitioner has established by a 
preponderance of the evidence that its property 
has been overvalued" ... . "Our review of such a 
determination must necessarily defer to Supreme 
Court in its resolution of any credibility issues that 
have been generated by the conflicting expert 

opinions[,] and is limited to whether the court's 
determination of the fair market value of the 
subject property is supported by or against the 
weight of the evidence" ... . Highbridge Dec BR 
LLC v Assessor of the Town of Niskayuna, 
2014 NY Slip Op 07216, 3rd Dept 10-23-14 

 

REAL PROPERTY/TITLE INSURANCE 
  

Title Insurance Company Insures Only Whether a 
Property Has Legal Access to a Street, Not Whether 

Physical Access to the Street Is Possible 
  
The Second Department determined that the action 
against a title insurance company was properly 
dismissed.  The insured property abutted a 
street.  However, a retaining wall on the property 
blocked access to the street.  When a problem 
developed with respect to removing the retaining wall, 
the property owners sued the title insurance 
company.  The Second Department held that the title 
insurance company was only obligated to determine 
whether the property had "legal access" to a street, not 
"physical access:" 
  

The title insurance policies ... insure against 
"[l]ack of a right of access to and from the land." 
"[S]uch a provision refers to the absence of a 
legal right to access and does not cover claims 
concerning lack of an existing means of physical 
access" ... . On its motion for summary judgment, 
Stewart established that [plaintiffs] have a legal 
right of access because the subject property 
abuts a public street ... . 43 Park Owners Group 
LLC v Commonwealth Land Tit Ins Co, 2014 
NY Slip Op 07120, 2nd Dept 10-22-14 

 

REAL PROPERTY/TRESPASS 
  

Encroaching Structure Built to Prevent Excavation-
Related Damage to Adjoining Property Is a Trespass 
  
The First Department determined the fact that a property 
owner [Madison] is strictly liable for damage to an 
adjoining property [17 East] caused by excavation did 
not allow the construction of encroaching structures to 
prevent excavation-related damage to the adjoining 
property: 
  

The imposition of absolute liability on parties 
whose excavation work damages an adjoining 
property places the burden of protecting adjoining 
property onto those undertaking the excavation 
work, and the risks thereof, rather than those 
whose interest in adjoining property is harmed by 
the work ... . It should not be inferred, however, 
that the transfer of risk to the owner/excavator 
carries with it a corresponding unfettered right to 
excavate more than 10 feet below curb level, or 
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that the adjoining property owner must allow 
underpinning of its property simply because the 
neighboring property owner undertaking such 
excavation bears absolute liability for any damage 
it may cause to the adjoining property ... . * * * 
  
Madison did not have the right, in the absence of 
an agreement with 17 East Owners, to erect 
permanent structures extending beyond the 
property line, either above or below the surface, 
and thus encroaching on 17 East Owners' 
property.  Madison 96th Assoc LLC v 17 E 96th 
Owners Corp, 2014 NY Slip Op 07422, 1st Dept 
10-30-14 

 

REAL PROPERTY ACTIONS AND 
PROCEEDINGS LAW (RPAPL)/MORTGAGE 

FORECLOSURE/STATUTORY 
INTERPRETATION 

  
Bank's Failure to Strictly Comply With the Filing 

Deadline in RPAPL 1306 Required Dismissal of the 
Complaint Seeking Foreclosure 

  
In this mortgage foreclosure action, the Third 
Department determined that the bank's failure to submit 
admissible proof of compliance with the service 
requirements of RPAPL 1304 precluded summary 
judgment, and the bank's unexplained failure to comply 
with the filing deadline in RPAPL 1306 required 
dismissal of the complaint seeking foreclosure: 
  

Defendant was entitled to summary judgment 
dismissing the complaint based on plaintiff's 
failure to comply with RPAPL 1306. That statute 
provides that lenders "shall file with the 
superintendent of financial services 
(superintendent) within three business days of the 
mailing of the notice required by [RPAPL 1304]" a 
form containing certain information regarding the 
borrower and mortgage (RPAPL 1306 [1]; see 
RPAPL 1306 [2]). The statute further states that 
"[a]ny complaint served in [an action] initiated 
pursuant to [RPAPL article 13] shall contain, as a 
condition precedent to such [action], an 
affirmative allegation that at the time the [action] 
is commenced, the plaintiff has complied with the 
provisions of this section" (RPAPL 1306 [1]). * * * 
RPAPL 1306's condition precedent to 
commencing a foreclosure action is strict 
compliance with the first sentence of the statute. 
In other words, a lender has only complied with 
the condition precedent if the lender has filed the 
appropriate form with the superintendent within 
three days of mailing the RPAPL 1304 notice to 
the borrower. TD Bank NA v Leroy, 2014 NY 
Slip Op 07047, 3rd Dept 10-16-14 

 

REAL PROPERTY TAX LAW/CIVIL 
PROCEDURE 

  
Failure to Comply with Statutory Notice 

Requirements Required Dismissal of Action Seeking 
Review of Real Property Tax Assessments---Such a 

Dismissal is On the Merits 
  
The Second Department determined he proceeding 
questioning the assessment of a parcel of land was 
properly dismissed because the petitioner failed to 
comply with the notice requirements of Real Property 
Tax Law (RPTL) 708(3).  The court noted that such a 
dismissal is on the merits: 
  

Contrary to the Supreme Court's determination, 
the City had standing to seek dismissal of the 
proceedings based on the petitioner's failure to 
give notice of the proceedings to the 
Superintendent of the District pursuant to RPTL 
708(3) ... . 

  
As the petitioner correctly concedes on appeal, it 
failed to give notice of the proceedings to the 
Superintendent of the District pursuant to RPTL 
708(3), and lacked good cause for its failure. * * * 
  
Since a dismissal pursuant to RPTL 708(3) 
operates as a dismissal upon the merits, the relief 
afforded by CPLR 205(a) is unavailable ... 
. Matter of Westchester Joint Water Works v 
Assessor of City of Rye, 2014 NY Slip Op 
06208, 2nd Dept 9-17-14 

 

TAX LAW/STATE CONSTITUTIONAL 
LAW/MUNICIPAL LAW 

  
County Could Seek Judicial Intervention Re: the 

Collection of a County Hotel Tax Without Exhausting 
Administrative Remedies---Constitutional 

Underpinning of Local Tax Laws Explained 
  
The Second Department, in determining the plaintiff 
county was not required to exhaust its administrative 
remedies (and then commence an Article 78 proceeding) 
in order to seek judicial review of whether the defendant 
has been paying the correct amount of a county hotel 
and motel accommodation tax, explained the 
underpinning of local tax law in New York: 
  

The appellants contend that the branch of their 
motion which was pursuant to CPLR 3211(a)(2) to 
dismiss the first cause of action seeking 
enforcement of the Hotel Tax against them for 
lack of subject matter jurisdiction should have 
been granted because, inter alia, the Enabling Act 
required the plaintiff to exhaust certain 
administrative remedies before judicial 
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intervention could be obtained, and that the 
plaintiff failed to do so. 
  
In New York, local governments do not have an 
independent power to tax. The New York 
Constitution vests the taxing power in the State 
Legislature and authorizes the Legislature to 
delegate that power to local governments (see NY 
Const, art. XVI, § 1...). The New York Constitution 
places fundamental limitations on such 
delegations. The Legislature must describe with 
specificity the taxes authorized by any enabling 
statute (see NY Const, art XVI, § 1...). In turn, 
local governments can only levy and collect taxes 
within the expressed limitations of specific 
enabling legislation (see NY Const, art IX, § 
2[c][8]...). 
  
As a general rule, tax statutes should be strictly 
construed and limited to their terms, which should 
not be extended by implication ... . Any ambiguity 
in a tax law should be resolved in favor of the 
taxpayer and against the taxing authority ... . 
  
Applying these principles here, contrary to the 
appellants' contention, the plaintiff was not 
required to exhaust administrative remedies 
before commencing this action, and judicial 
review is not limited to a proceeding pursuant to 
CPLR article 78 ... . County of Nassau v 
Expedia Inc, 2014 NY Slip Op 06049, 2nd Dept 
9-1014 

  
TAX LAW/PREEMPTION 

  
Conflict Between Federal and State Law Required 

Application of Federal Law---Carrier of "Household 
Goods" Not Entitled to Tax Exemptions Allowed by 

State Law but Not Allowed by Federal Law 
  
The Third Department, in a full-fledged opinion by 
Justice Egan, determined the narrower definition of 
"household goods" in federal law preempted the broader 
definition in state law (Transportation Law; Tax 
Law).  Petitioner, a moving company, was therefore not 
entitled to exemptions from the state tax law for carriers 
of "household goods" based on the state definition: 
  

...[T]his matter presents an instance of conflict 
preemption, which occurs when "compliance with 
both federal and state [law] is a physical 
impossibility," or where the state law at issue — 
here, Transportation Law § 2 (15) and its 
corresponding impact upon the availability of the 
exemption set forth in Tax Law § 504 (5) — 
"stands as an obstacle to the accomplishment 
and execution of the full purposes and objectives 
of Congress" ... . 

  

Simply put, the federal and state definitions of 
household goods stand in direct conflict with one 
another and, consistent with the doctrine of 
conflict preemption, the more expansive definition 
of household goods set forth in Transportation 
Law § 2 (15) (b) and (c) must yield to its more 
restrictive federal counterpart. To hold otherwise 
would frustrate Congress' long-standing 
regulation of this particular aspect of interstate 
commerce. Accordingly, in order to avail itself of 
the exemption embodied in Tax Law § 504 (5), 
petitioner — as a federally registered motor 
carrier engaged in the interstate transport of 
household goods — must demonstrate that its 
shipments qualify as household goods within the 
meaning of 49 USC § 13102 (10) (A) and 
(B). Matter of Atlas Van Lines Inc v Tax 
Appeals Trib of the State of New York, 2014 
NY Slip Op 07219, 3rd Dept 10-23-14 

 

TRUSTS AND ESTATES 
  

Fiduciary's Conflict of Interest Renders Transactions 
Voidable 

  
The First Department noted the effect of a fiduciary's 
conflict of interest upon transactions entered into by the 
fiduciary: 
  

When a fiduciary has a conflict of interest in 
entering a transaction and does not disclose that 
conflict to his/her principal, the transaction is 
"voidable at the option of" the principal ... . 
Moreover, "an agent cannot bind his principal . . . 
where he is known to be acting for himself, or to 
have an adverse interest" ... .  Genger v Genger, 
2014 NY Slip Op 06248, 1st Dept 9-23-14 

 
Summary Judgment Admitting Will to Probate 

Appropriate Where Objections to the Will 
("Testamentary Capacity" and "Undue Influence") 

Not Supported 
  

The Third Department determined summary judgment 
admitting the will to probate was appropriately granted 
where the "testamentary capacity" and "undue influence" 
objections were not supported by evidence: 
  

"Whether to dismiss a party's objections and 
admit the challenged will to probate is a matter 
committed to the sound discretion of Surrogate's 
Court and, absent an abuse of that discretion, the 
court's decision will not be disturbed" ... . While 
rare, summary judgment in a contested probate 
proceeding is appropriate where a petitioner 
establishes a prima facie case for probate and the 
objectant does not raise any factual issues 
regarding testamentary capacity, execution of the 
will, undue influence or fraud ... . Upon our review 
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of the record, we find that respondent has raised 
no such issues and we, therefore, conclude that 
Surrogate's Court properly awarded summary 
judgment to petitioner. 
  
As to testamentary capacity, petitioner bore the 
initial burden of establishing that decedent 
understood the nature and consequences of 
making the will, the nature and extent of her 
property, and the natural objects of her bounty ... . 
Notably, it was only necessary to demonstrate 
that decedent had "a general, rather than a 
precise, knowledge of the assets in . . . her 
estate" ... .  * * * 
  
...[T]he fact that a decedent was subject to undue 
influence is established when he or she "'was 
actually constrained to act against [his or her] own 
free will and desire by identifying the motive, 
opportunity and acts allegedly constituting the 
influence, as well as when and where such acts 
occurred'" ... . Here, notwithstanding the 
confidential relationship between decedent and 
petitioner ..., the record is bereft of any direct or 
circumstantial evidence indicating that petitioner 
exercised undue influence over decedent ... . "On 
the contrary, [the evidence] indicate[s] that the will 
was the product of the free and unfettered act of 
[decedent]" ... . Matter of Vosilla, 2014 NY Slip 
Op 07417, 3rd Dept 10-30-14 
  

Jury Instruction Re: Presumption Will Was Duly 
Executed Proper Even In Absence of Self-Attesting 

Affidavits by the Witnesses 
  
The Third Department determined the absence of self-
attesting witness affidavits did not preclude instructing 
the jury that it could presume the will was duly executed 
if it found that the witnesses signed their names after the 
attestation clause: 
  

..."[I]f the attestation clause is full and the 
signatures genuine and the circumstances 
corroborative of due execution, and no evidence 
disproving a compliance in any particular, the 
presumption may be lawfully indulged that all the 
provisions of the statute were complied with, 
although the witnesses are unable to recollect the 
execution of what took place at the time" ... . The 
attestation clause here states that decedent 
signed the will in the presence of the attesting 
witness, declared the document to be her last will 
and testament, and the witnesses signed the 
clause at decedent's request and in her presence, 
in accord with the statutory criteria (see EPTL 3-
2.1). Moreover, both attesting witnesses 
confirmed that they were present during the 
ceremony, that they signed the attestation clause 
and that decedent appeared of sound mind. One 
witness testified that he observed decedent sign 

the will, while the other witness, who was a notary 
public, testified that she would not have served as 
a witness unless decedent signed the will in her 
presence. In this context, Surrogate's Court 
properly charged the jury regarding the 
presumption of due execution of the will ... 
. Matter of Shapiro, 2014 NY Slip Op 07395, 3rd 
Dept 10-30-14 

  
TRUSTS AND ESTATES/ATTORNEY'S 

FEES/CONTRACT LAW 
  

Surrogate's Court Abused Its Discretion In Awarding 
Attorney's Fees Greater than Those Called for by the 

Retainer Agreement---Evidence in Support of 
"Exceptional Circumstances" Justifying the Higher 

Fees Not Sufficient---Retainer Agreement Construed 
in Light Most Favorable to the Client 

  
The Third Department determined Surrogate's Court 
erred in awarding attorney's fees in excess of those 
agreed to in the retainer agreement between the 
executors of an estate and the attorney hired to handle 
the estate.  Although the retainer agreement allowed for 
increased fees for "extenuating circumstances," the 
Third Department found the proof of consultation and 
approval re: increased fees, required by the retainer 
agreement, lacking.  The court noted that a retainer 
agreement is construed in the light most favorable to the 
client: 
  

Surrogate's Court abused its discretion in fixing 
[the estate attorney's] fee at $50,000. Surrogate's 
Court is vested with broad discretion to fix the 
reasonable compensation of an attorney who 
renders legal services to a fiduciary of an estate, 
subject to modification only where that discretion 
has been abused (see SCPA 2110...). While the 
court is not bound by a retainer agreement when 
determining whether an unreasonable fee must 
be restricted ..., a court "cannot award legal fees 
in excess of what has been agreed to by the 
parties in a retainer agreement" ... . The attorney 
seeking fees bears the burden of establishing the 
reasonable value of the services rendered ... . * * 
* 
  
"The general rule that 'equivocal contracts will be 
construed against the drafters' is subject to 
particularly rigorous enforcement in the context of 
attorney-client retainer agreements," such that we 
must construe the agreement in the light most 
favorable to the clients ... . Matter of Benware, 
2014 NY Slip Op 07218, 3rd Dept 10-23-14 
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UNEMPLOYMENT INSURANCE 
  

Claimant Was an Employee Notwithstanding a 
Written Agreement Describing Her as an 

Independent Contractor 
  
The Third Department determined claimant was an 
employee of Prometric Inc.  Claimant was hired as a 
nurse aide evaluator (NAE) to evaluate nursing assistant 
candidates.  The fact that the written agreement labeled 
claimant as an independent contractor was not 
determinative: 
  

It is well settled that the existence of an 
employment relationship is a factual issue for the 
Board to decide and its determination will be 
upheld if supported by substantial evidence .... 
Significantly, where, as here, the work of medical 
professionals is involved, the pertinent inquiry is 
whether the purported employer retained overall 
control over the work performed ... . 

  
Here, Prometric developed an assessment tool to 
be used to evaluate the skills that a test candidate 
needed to perform and conducted annual training 
sessions with claimant and other NAEs to ensure 
consistency in testing. Prometric interviewed 
individuals that it wished to retain as NAEs and 
reimbursed them for mileage and travel 
expenses. It established an hourly rate of pay for 
specific work activities, but other rates were 
sometimes negotiated depending upon the 
circumstances. The work of the NAEs was 
performed off site either at nursing homes or 
training facilities and the NAEs chose their work 
assignments from a computer-generated list. 
Although the NAEs had flexibility in scheduling 
their assignments and did not have set hours, if 
an NAE was unable to show, Prometric was 
responsible for finding a replacement or canceling 
the test. Notably, Prometric provided claimant 
with all testing materials and other equipment 
needed to evaluate the candidates, had him wear 
an identification badge and required him to 
maintain strict confidentiality. Furthermore, 
Prometric had a senior nurse evaluator conduct 
an annual review of claimant's work who assisted 
him in correcting any deficiencies. The foregoing 
indicates that Prometric retained sufficient overall 
control over the work of claimant and other 
similarly situated NAEs to be considered their 
employer ... . Accordingly, notwithstanding the 
written agreement labeling claimant an 
independent contractor ..., substantial evidence 
supports the Board's decisions. Matter of Makey, 
2014 NY Slip Op 06226, 2nd Dept 9-18-14 

 
 

Substantial Evidence Supported Finding Claimant 
Was an Employee, Not an Independent Contractor 

  
The Third Department determined the board's finding 
that claimant was an employee of ASISS was supported 
by substantial evidence, despite evidence suggesting an 
independent contractor relationship: 
  

Whether there exists an employment relationship 
is a factual issue for resolution by the Board and 
its decision will not be disturbed when supported 
by substantial evidence ... . In making such a 
determination, the Board considers whether the 
putative employer exercised control over the 
results produced or the means used to achieve 
those results, with the means being the more 
important consideration ... . Here, the testimony of 
both claimant and Anthony Stone, the principal of 
ASISS, established that claimant completed an 
application for employment and was hired at a 
rate of pay established exclusively by Stone. 
ASISS assigned claimant to a specific location, 
established his hours of work and covered him 
under its workers' compensation insurance. 
Furthermore, it provided him with an employee 
code of conduct and required him to call in to an 
automated system at the beginning and end of 
each shift, to sign a time sheet and to submit 
incident reports. The client was not informed that 
claimant was an independent contractor, claimant 
was required to request time off two weeks in 
advance and ASISS would find a replacement if 
claimant was unavailable for his shift. Claimant 
was required to adhere to the company dress 
code by wearing a dark suit and tie, as well as a 
company lapel pin, while on duty. Furthermore, 
any complaints about claimant's performance 
would be handled by ASISS and claimant would 
receive his pay even if the client did not pay 
ASISS. Accordingly, while there was other 
evidence in the record suggestive of an 
independent contractor relationship, we find that 
substantial evidence supports the Board's 
determination that claimant was an employee ... 
. Matter of Thomas J Dunno..., 2014 NY Slip 
Op 06348, 3rd Dept 9-25-14 

 
Claimant Did Not Receive a Bona Fide Offer of 

Suitable Employment that She Was Compelled to 
Accept After Her Lay Off---Details of Project Not 
Finally Established---Terms Less Favorable than 

Those of Prior Job 
  
The Third Department determined claimant was entitled 
to unemployment benefits because she did not receive a 
bona fide offer of employment and, even she had been 
given a bona fide offer of employment she was not 
compelled to accept it because the terms were 
substantially less favorable than the terms of her 
employment prior to her layoff: 
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Initially, it is for the Board to decide whether a 
claimant has refused an offer of suitable 
employment for which he or she is reasonably 
fitted by training and experience (see Labor Law § 
593 [2]), and its decision in this regard will be 
upheld if supported by substantial evidence ... . 
Here, evidence was presented that the details of 
the project were not finally established at the time 
the employer made its inquiry, and the time frame 
and required hours were also not definitive ... . In 
view of this, substantial evidence supports the 
Board's finding that claimant was not given a 
bona fide offer of suitable employment which she 
refused. Moreover, even if we were to conclude 
that she was given a bona fide offer of 
employment, the terms were substantially less 
favorable than the terms of her employment prior 
to her lay off and, consequently, she was not 
compelled to accept it ... . Matter of Gibbons ..., 
2014 NY Slip Op 06351, 2nd Dept 9-25-14 
  

Quitting in Anticipation of Discharge Is Not "Good 
Cause" for Leaving Employment 

  
The Third Department noted that quitting a job in 
anticipation of discharge does not constitute good cause 
for resignation.  Matter of Gijacalone..., 2014 NY Slip 
Op 06355, 3rd Dept 9-25-14  

 
Court Indicates a Certification Claimant Is Not 

Working Can Be a "Willful Misrepresentation" Even 
If "Unintentional" 

  
The Third Department determined claimant was properly 
denied benefits because of his self-employment 
activities which he did not report.  The court noted that 
the certification that claimant was not working supports 
the finding that he made a "willful misrepresentation 
even if it was unintentional:" 
  

Whether a claimant is totally unemployed is a 
factual issue for the Board to decide, and its 
determination will be upheld if supported by 
substantial evidence ... . A claimant who performs 
activities on behalf of an ongoing business may 
not be considered totally unemployed, even if 
such activities are minimal or the business is not 
profitable, if he or she stands to benefit financially 
from its continued operation ... . Here, claimant 
incorporated the business, opened a business 
checking account, created a business logo, 
started developing a business website, distributed 
business cards, attended seminars and trade 
shows and had apparel samples made by 
overseas manufacturers, all in furtherance of 
establishing a lucrative business. Notwithstanding 
the fact that claimant was not receiving income 
from the business, substantial evidence supports 
the Board's decision that he was not totally 

unemployed ... . Furthermore, given that claimant 
read the provisions of the unemployment 
insurance handbook relating to self-employment, 
but represented that he was not working when 
certifying for benefits, we find no reason to disturb 
the Board's finding that he made a willful 
misrepresentation — even if it was unintentional 
... . Matter of Romero..., 2014 NY Slip Op 
06634, 3rd Dept 10-2-14 

 
UNEMPLOYMENT 

INSURANCE/ARBITRATION/COLLECTIVE 
BARGAINING 

AGREEMENT/ADMINISTRATIVE 
LAW/EMPLOYMENT LAW 

  
Appeal Board Was Bound by Arbitrator's Findings of 
Fact Re: Employee's Serious Safety-Rule Violations 

  
The Third Department reversed the Unemployment 
Insurance Appeal Board after the Board determined 
petitioner should not have been terminated for rule 
violations.  Pursuant to arbitration under a collective 
bargaining agreement, the arbitrator had made factual 
findings re: serious rule violations.  The Third 
Department explained that the Board was bound by 
those factual findings: 
  

["While the Board was free to make 'independent 
additional factual findings' and draw its own 
independent conclusion as to whether claimant's 
behavior rose to the level of disqualifying 
misconduct for purposes of entitlement to 
unemployment insurance benefits, it was also 
bound by the [arbitrator's] 'factual findings 
regarding claimant's conduct and [her] conclusion' 
that claimant had" committed serious violations of 
safety rules ... . The arbitrator here found that 
claimant had committed grave violations of the 
employer's policies that had endangered the 
safety of his passengers, violations that were 
rendered even more egregious by the fact that he 
had previously been disciplined for similar 
conduct. The Board, in contrast, inexplicably 
found that claimant had "substantially complied 
with" the employer's policies and made no effort 
to consider claimant's behavior within the context 
of his prior disciplinary history. Thus, as the Board 
improperly contradicted factual findings of the 
arbitrator, remittal is necessary for it to 
"reconsider[] upon appropriate findings" ... 
. Matter of Boretsky ..., 2014 NY Slip Op 07414, 
3rd Dept 10-30-14 
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UNEMPLOYMENT INSURANCE/EDUCATION 
LAW 

  
  

Teacher's Refusing to Agree to One Year Extension 
of Probationary Period Did Not Constitute 

Disqualifying Misconduct 
  
The Third Department reversed the Unemployment 
Insurance Appeal Board and determined that a teacher's 
refusing to sign an agreement that would have extended 
her probationary period was not disqualifying 
misconduct: 
  

Refusing to comply with an employer's 
reasonable directive to sign a document can 
constitute insubordination and, thus, disqualifying 
misconduct ... . This is not a situation, however, in 
which claimant was asked, and refused, to sign a 
document that was necessary to the operation of 
the employer's business ... . Under the Education 
Law, where a teacher has been on probationary 
status for three years, the employer must either 
grant the teacher tenure, terminate the 
employment or agree to an extension of the 
probationary term (see Education Law § 2573 [1]; 
... see also Education Law §§ 2509 [1]; 3012 [1]; 
3014 [1]). Here, the employer chose not to grant 
claimant tenure and, instead, offered her an 
extension of probation. As opposed to refusing to 
perform a job duty, claimant merely declined to 
enter into a new contract with the employer on its 
proffered terms ... . Although claimant's refusal to 
sign the extension agreement could possibly be 
classified as her voluntarily leaving employment 
without good cause while the employer was 
offering continuing work, which would be a basis 
for denying unemployment insurance benefits ..., 
the employer did not assert that claimant 
quit. Matter of Jackson, 2014 NY Slip Op 
06237, 2nd Dept 9-18-14 

 
"Contract Attorney" Properly Determined to Be an 

Employee 
  
The Third Department determined an attorney who was 
hired by a firm as a "contract attorney" was entitled to 
unemployment benefits: 
  

"[I]t is well settled that the existence of an 
employer-employee relationship is a factual issue 
for the Board to decide and its determination will 
not be disturbed if supported by substantial 
evidence" ... . Inasmuch as the work at issue here 
involved professional services that generally do 
not lend themselves to close supervision or 
control of the details of the work, the pertinent 
inquiry is whether the employer has retained 
"overall control," and "substantial evidence of 

control over important aspects of the services 
performed other than results or means is 
sufficient to establish an employer-employee 
relationship" ... . In that regard, West hired 
claimant after an interview and based upon his 
analytical expertise acquired during a federal 
clerkship. West set his rate of pay at $100 an 
hour or on a per project basis, and provided him 
with a parking pass, office, desk, computer, 
receptionist, a firm email address and information 
technology support. Two attorneys supervised 
him, gave him instructions on how to perform his 
tasks, told him to ask permission before pursuing 
new legal issues, reviewed his work and made 
revisions. He was also covered under West's 
malpractice insurance. In our view, the foregoing 
constitutes substantial evidence to support the 
Board's decision that claimant was an employee 
of West, even if evidence exists to support a 
contrary conclusion... . Matter of Lavalley, 2014 
NY Slip Op 06232, 3rd Dept 9-18-14 
  

UNEMPLOYMENT INSURANCE/EVIDENCE 
  

Failure to Subpoena Witness Required Reversal 
  
The Third Department reversed the Unemployment 
Insurance Appeal Board because the putative employer, 
Brody, was entitled to call the claimant as a witness in a 
proceeding to determine whether Brody was required to 
make further unemployment insurance contributions. 
Claimant had done work for Brody and had subsequently 
applied for and was granted unemployment insurance 
benefits. Brody asked that claimant be subpoenaed to 
testify but the administrative law judge (ALJ) denied the 
request: 
  

Brody was entitled to call claimant as a witness 
and, moreover, had the right to request that the 
ALJ issue a subpoena to compel her attendance 
(see Labor Law § 622 [1]; 12 NYCRR 461.4 [c]...). 
Claimant plainly had relevant testimony to offer as 
to whether an employer-employee relationship 
existed between her and Brody. The ALJ 
nevertheless declined to issue the requested 
subpoena, pointing out that counsel for Brody 
could have subpoenaed claimant directly. The 
failure to either issue a subpoena or to adjourn 
the proceedings so that counsel could do so 
constituted an abuse of discretion under the 
circumstances of this case and, thus, "we believe 
that the proper course is to reverse the Board's 
decision and remit this matter for further 
proceedings"... . Matter of Philip..., 2014 Slip Op 
06129, 3rd Dept 9-11-14 
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WORKERS' COMPENSATION 
  

Posttraumatic Stress Disorder Deemed a 
Compensable Consequential Injury Stemming from a 

Prior Physical Injury 
  
The Third Department affirmed the board's finding that 
claimant was entitled to workers' compensation benefits 
based in part upon posttraumatic stress 
disorder.  Claimant worked in a facility which housed 
juveniles who had committed the equivalent of felonies. 
Claimant was injured trying to control an unruly 
resident.  Thereafter, claimant, as part of his job, 
monitored video feeds from the facility and he often 
observed unruly behavior which reminded him of the 
incident in which he was injured: 
  

Whether a subsequent disability arose 
consequentially from an existing compensable 
injury is a factual question for resolution by the 
Board, and its determination will not be disturbed 
when supported by substantial evidence" ... . A 
consequential injury, in turn, is one that "result[s] 
directly and naturally from claimant's prior injuries 
and the disability thereby produced" ... . Claimant 
here testified that he was assigned to monitor 
video feeds of the facility upon his return to work 
from his back injury, work that required him to 
constantly observe the unruly behavior of the 
residents and reminded him of the initial incident 
and his injuries. His injuries left him feeling 
helpless to assist the coworkers he observed 
dealing with the residents, and he ultimately 
sought medical assistance after he became 
enraged and blacked out due to watching 
numerous incidents where other employees 
required aid. Claimant was thereafter diagnosed 
with posttraumatic stress disorder, accompanied 
by anxiety and depression, and his treating 
psychologist stated in no uncertain terms that 
those conditions flowed from the May 2010 
incident and the injuries he sustained therein. The 
Board credited the psychologist's factually 
specific opinion ... , and the employer submitted 
no medical evidence to rebut it. Under these 
circumstances, we find substantial evidence in the 
record to support the Board's determination ... 
. Matter of Dowdell v Office of Family & 
Children Servs., 2014 NY Slip Op 06626, 3rd 
Dept 10-2-14 

 
Insufficient Proof Plaintiff Was Defendant's Special 

Employee 
  
The Second Department determined the defendant did 
not demonstrate plaintiff was its special 
employee.  Therefore summary judgment dismissing 
plaintiff's personal injury suit based upon plaintiff's 

receiving Workers' Compensation benefits from his 
general employer should not have been granted: 
  

"The receipt of Workers' Compensation benefits 
from a general employer precludes an employee 
from commencing a negligence action against a 
special employer" ... . In determining whether a 
special employment relationship exists, a court 
should consider factors such as the right to 
control the employee's work, the method of 
payment, the furnishing of equipment, and the 
right to discharge ... . "A significant and weighty 
factor . . . is who controls and directs the manner, 
details and ultimate result of the employee's 
work'" ... . 
  
Contrary to the determination of the Supreme 
Court, the defendant failed to come forward with 
sufficient evidence of a special employment 
relationship to demonstrate its prima facie 
entitlement to judgment as a matter of law, since 
its submissions on the motion did not establish, 
inter alia, that it controlled and directed the 
manner, details, and ultimate result of the 
plaintiff's work ... . Nolan v Irwin Contr Inc, 2014 
NY Slip Op 07339, 2nd Dept 10-29-14 
 

ZONING 
  

Denial of Variance Reversed--Criteria Explained 
  
The Second Department determined that the zoning 
board's denial of an application for a variance was 
arbitrary and capricious: 
  

In determining whether to grant an area variance, 
a zoning board of appeals is required to engage 
in a balancing test, weighing the benefit to the 
applicant against the detriment to the health, 
safety, and welfare of the neighborhood or 
community if the variance is granted (see Village 
Law § 7-712-b[3][b]...). A zoning board must also 
consider "(1) whether an undesirable change will 
be produced in the character of the neighborhood 
or a detriment to nearby properties will be created 
by the granting of the area variance; (2) whether 
the benefit sought by the applicant can be 
achieved by some method, feasible for the 
applicant to pursue, other than an area variance; 
(3) whether the requested area variance is 
substantial; (4) whether the proposed variance 
will have an adverse effect or impact on the 
physical or environmental conditions in the 
neighborhood or district; and (5) whether the 
alleged difficulty was self-created, which 
consideration shall be relevant to the decision of 
the board of appeals, but shall not necessarily 
preclude the granting of the area variance" 
(Village Law § 7-712-b[3][b]). 
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Here, although there was some support in the 
record for the conclusions of the Board of Zoning 
Appeals of the Incorporated Village of Muttontown 
(hereinafter the Board) that the petitioners' 
difficulty was self-created, and that the requested 
lot-depth variance was substantial, there was no 
evidence that granting the variance would 
produce an undesirable change in the character 
of the neighborhood, adversely impact on 
physical and environmental conditions, or 
otherwise result in a detriment to the health, 
safety, and welfare of the neighborhood or 
community ... . Matter of Quintana v Board of 
Zoning Appeals of Inc Vil of Muttontown, 2014 
NY Slip Op 06092, 2nd Dept 9-10-14 
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ATTORNEY-CLIENT/RETAINER 

AGREEMENTS/CONTRACT 
LAW/GIFTS/CONTINUING 

REPRESENTATION DOCTRINE 
  

Revised Retainer Agreement, Which Changed the 
Fee Arrangement from Hourly to a 40% Contingency, 

Was Not Unconscionable/the Continuing 
Representation Doctrine Will Not Extend the Statute 
of Limitations for an Action Seeking the Return of 
Gifts Made by a Client to Her Attorneys Where the 

Sole Basis for the "Continuing Representation" Is a 
Fee Dispute 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Read, determined that, under the facts, a 40% 
contingent-fee retainer-agreement was not 
unconscionable.  The court further determined the six-
year statute of limitations for an action seeking the return 
of gifts given to attorneys by their client was not tolled by 
the continuing representation doctrine because the 
doctrine is not applicable if the "continuing 
representation" is a fee dispute between the attorneys 
and client.  The underlying action was a suit by the 
beneficiaries of an estate worth $1 billion against the 
executor of the estate.  The estate litigation went on for 
more than 20 years.  The wife of the decedent, Alice 
Lawrence, after paying some $18 million in attorneys' 
fees under a retainer agreement, sought and negotiated 
a new contingent-fee agreement (40% of the amount 
recovered).  Lawrence was actively involved in the 
litigation and was apparently very savvy concerning 
financial affairs.  After the contingent-fee agreement was 
entered, the case took a sudden turn when the executor 
agreed to settle for more than $100 million, entitling 
Lawrence's attorneys to a fee of more than $40 million. 
Reversing the appellate division, the Court of Appeals 
determined the contingent-fee retainer agreement must 
be enforced: 
  

Courts "give particular scrutiny to fee 
arrangements between attorneys and clients," 
placing the burden on attorneys to show the 
retainer agreement is "fair, reasonable, and fully 
known and understood by their clients" ... . A 
revised fee agreement entered into after the 
attorney has already begun to provide legal 
services is reviewed with even heightened 
scrutiny, because a confidential relationship has 
been established and the opportunity for 
exploitation of the client is enhanced ... . ...[A]n 
unconscionable contract is generally defined as 

"one which is so grossly unreasonable as to be 
unenforceable according to its literal terms 
because of an absence of meaningful choice on 
the part of one of the parties [procedural 
unconscionability] together with contract terms 
which are unreasonably favorable to the other 
party [substantive unconscionability]" ... . * * * 
  
Absent incompetence, deception or overreaching, 
contingent fee agreements that are not void at the 
time of inception should be enforced as written ... 
. ..."[T]he power to invalidate fee agreements with 
hindsight should be exercised only with great 
caution" because it is not "unconscionable for an 
attorney to recover much more than he or she 
could possibly have earned at an hourly rate" ... . 
* * * 
We have never endorsed continuous 
representation tolling for disputes between 
professionals and their clients over fees and the 
like, as opposed to claims of deficient 
performance where the professional continues to 
render services to the client with respect to the 
objected-to matter or transaction. Nor do the 
rationales underlying continuous representation 
tolling support its extension beyond current 
limits. Matter of Lawrence, 2014 NY Slip Op 
07291, Ct.App. 10-28-14 

  
BANKING LAW/CIVIL PROCEDURE 

  
Post-Judgment Restraining Order Served On a New 

York Branch of a Foreign Bank, Pursuant to the 
Separate Entity Rule, Cannot Extend to Assets Held 
in Branches of the Bank Which Are Outside of New 

York 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Graffeo, over a dissenting opinion, answering a certified 
question from the Second Circuit, determined the 
"separate entity" rule prohibited a restraining order 
served on a New York branch of a bank from extending 
to assets in other branches of the bank which are 
outside New York.  Here a restraining order was served 
on a New York Branch of a foreign bank headquartered 
in the United Kingdom and the plaintiff sought to apply 
the restraining order to $30 million held in a branch of 
that bank in the United Arab Emirates: 
  

The separate entity rule, as it has been employed 
by lower New York courts and federal courts 
applying New York law, provides that even when 
a bank garnishee with a New York branch is 
subject to personal jurisdiction, its other branches 
are to be treated as separate entities for certain 
purposes, particularly with respect to CPLR article 
62 prejudgment attachments and article 52 
postjudgment restraining notices and turnover 
orders. In other words, a restraining notice or 

 

COURT OF APPEALS 
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turnover order served on a New York branch will 
be effective for assets held in accounts at that 
branch but will have no impact on assets in other 
branches... . * * * 
  
In large measure, the underlying reasons that led 
to the adoption of the separate entity rule still ring 
true today. The risk of competing claims and the 
possibility of double liability in separate 
jurisdictions remain significant concerns, as does 
the reality that foreign branches are subject to a 
multitude of legal and regulatory regimes. By 
limiting the reach of a CPLR 5222 restraining 
notice in the foreign banking context, the separate 
entity rule promotes international comity and 
serves to avoid conflicts among competing legal 
systems ... . And although Motorola suggests that 
technological advancements and centralized 
banking have ameliorated the need for the 
doctrine, courts have continued to recognize the 
practical constraints and costs associated with 
conducting a worldwide search for a judgment 
debtor's assets ... . Motorola Credit Corp v 
Standard Chartered Bank, 2014 NY Slip Op 
07199, Ct.App. 10-23-14 

 
CIVIL CONTEMPT/CRIMINAL 

CONTEMPT/JUDICIARY LAW/CRIMINAL 
LAW 

  
Where a Witness Is Incarcerated Pursuant to the 
Judiciary Law, After A Finding the Witness is In 

Contempt, and the Incarceration Is Not Specifically 
Imposed for a Definite Period As Punishment, But 

Rather Is Imposed to Induce the Witness to Obey the 
Court's Order, the Contempt Finding is Civil in 

Nature---Double Jeopardy Will Not Bar Prosecution 
of the Witness for Criminal Contempt Under the 

Penal Law 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, determined the contempt finding and 
incarceration of the defendant (under the Judiciary Law) 
following the defendant's refusal to testify at his brother's 
trial was civil, not criminal, in nature.  Therefore, the 
prohibition against double jeopardy did not bar the 
prosecution from charging the defendant with criminal 
contempt (under the Penal Law),  The Judiciary Law 
allows a finding of civil or criminal contempt.  Where, as 
here, a defendant is incarcerated in the hope that the 
incarceration will induce the defendant to follow the 
court's order (in this case the order to testify under 
immunity), but no period of incarceration is specifically 
designated and imposed as a punishment for failure to 
obey the court's order, the proceedings are civil in 
nature.   
  

..."'[I]t is not the fact of punishment, but rather its 
character and purpose, that often serve to 

distinguish civil from criminal contempt" (... . 
Where a defendant is held in contempt for the 
remedial purpose of compelling compliance, 
imprisonment continues until such time as the 
contemnor acquiesces or is no longer able to do 
so ... . Once the contemnor agrees, there is no 
remedial purpose to be served by continued 
confinement. The contemnor, therefore, holds 
"the keys of their prison in their own pockets" ... . 
  
In contrast, where a contemnor is sentenced to 
imprisonment for a definite period which cannot 
be affected — that is, ended —by the 
contemnor's compliance with the law, then the 
contempt is not remedial but punitive. As the 
Supreme Court has stated, "[i]f the sentence is 
limited to imprisonment for a definite period, the 
defendant is furnished no key, and [the 
defendant] cannot shorten the term by promising 
not to repeat the offense" ... . * * * 
  
For a court to summarily punish contempt, our 
Judiciary Law requires issuance of an order 
"stating the facts which constitute the offense" 
and "plainly and specifically prescribing the 
punishment to be inflicted" (Judiciary Law § 755 
[emphasis added]). Notably absent from County 
Court's order of contempt here is a plain and 
specific statement of the punishment to be 
imposed upon defendant. The record reveals that 
the court issued a mandate of commitment and 
that defendant was confined pursuant to that 
mandate; no where does the record indicate the 
precise term of commitment. * * * 
 
In cases where a court invokes its contempt 
power to coerce a defendant's obedience, the 
best practice would be for the court to state on the 
record that defendant may purge the contempt 
through compliance with the law. However, based 
on the record before us, it is clear that County 
Court did not summarily adjudicate defendant in 
criminal contempt or impose a definite sentence 
of punishment in accordance with the Judiciary 
Law. Therefore, defendant's conditional 
imprisonment was for the remedial purpose of 
compelling defendant's testimony, and as a 
consequence defendant's subsequent 
prosecution for contempt was not barred by 
double jeopardy. People v Sweat, 2014 NY Slip 
Op 07292, Ct.App. 10-28-14 
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CIVIL PROCEDURE/ARTICLE 
78/PROHIBITION 

  
After a Mistrial in a Criminal Matter, a Prohibition 
Action Seeking to Bar Retrial on Double Jeopardy 
Grounds Must Be Brought Within Four Months of a 
Definitive Demonstration of the People's Intent to 

Re-Prosecute 
  
The Court of Appeals, over a concurring opinion which 
disagreed with the majority's grounds, determined that 
the four-month statute of limitations was not tolled under 
a "continuing harm" theory and the prohibition action 
was time-barred.  The trial court had declared a mistrial 
because, during deliberations, one of the 12 jurors was 
removed for misconduct.  It was clear shortly after the 
mistrial that the prosecution was preparing for a second 
trial. Two years after the mistrial was declared, the 
defendant brought a prohibition action seeking to prohibit 
the second trial on Double Jeopardy grounds: 
  

A four-month limitations period applies to CPLR 
article 78 prohibition proceedings (see CPLR 217 
[1]...) and the petition here was filed more than 
two years after the mistrial was declared. 
Although a tolling period for continuing harm has 
been recognized ... and would be adopted by our 
concurring colleague, we reject its application in 
this situation. Once the People definitively 
demonstrated their intent to re-prosecute and the 
court began to calendar the case for eventual 
trial, Smith was obligated to initiate his Double 
Jeopardy-based article 78 challenge within the 
statutorily prescribed time frame. On the facts of 
this case, that period expired well before 
prohibition was sought, and therefore, the 
proceeding was barred by the statute of 
limitations. Matter of Smith v Brown, 2014 NY 
Slip OP 07090, Ct.App. 10-21-14 
 

CONTRACT LAW 
  

1961 Royalties-Agreement Between Duke Ellington 
and Music Publishers Was Not Ambiguous and 

Could Not Be Interpreted to Refer to Parties 
("Affiliates" of the Music Publishers) Which Did Not 
Exist In 1961---Therefore the Ellington Estate Was 

Not Entitled to a 50% Share of the Revenues Earned 
by Foreign Subpublishers With Which the Original 

Music Publishers Have Affiliated Since 1961 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, over two dissenting opinions, 
determined that the terms of a 1961 royalties-agreement 
between Duke Ellington and music publishers were not 
ambiguous and must be applied as intended in 1961, 
even though the globalization of the music publishing 
business had a drastic effect on the royalty-revenues 
which could not have been anticipated in 1961.  The 

defendant music publishers which were parties to the 
1961 agreement, in recent years, had become affiliated 
with a number of foreign subpublishers which did not 
exist in 1961.  The Ellington estate argued that the term 
"any other affiliate" (of the music publishers) in the 
agreement should be read to include all the recent 
foreign subpublishers so that the revenues earned by 
the foreign subpublishers would be shared by the estate. 
The Court of Appeals disagreed and held that only the 
"affiliates" contemplated by the agreement in 1961 were 
bound by the agreement: 
  

Absent explicit language demonstrating the 
parties' intent to bind future affiliates of the 
contracting parties, the term "affiliate" includes 
only those affiliates in existence at the time that 
the contract was executed ... . Furthermore, the 
parties did not include any forward looking 
language. If the parties intended to bind future 
affiliates they would have included language 
expressing that intent. Absent such language, the 
named entities and other affiliated companies of 
EMI's predecessor which existed at the time are 
bound by the provision, not entities that affiliated 
with EMI after execution of the Agreement. As it is 
undisputed that the affiliated foreign 
subpublishers at issue here were not affiliates at 
the time the Agreement was executed, they are 
not [parties to the agreement]. Ellington v EMI 
Music Inc, 2014 NY Slip Op 07197, Ct.App. 10-
23-14 

  
CRIMINAL LAW 

  
Search of Home for Weapon Not Justified by Exigent 

Circumstances 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, reversed the appellate division, finding that 
exigent circumstances did not justify the search for and 
seizure of weapon after the suspects and all members of 
the household were in one room of the home under 
police supervision.  The police responded to gunfire, saw 
one of the suspects with a firearm, and used force to 
gain entry to the apartment into which the suspects fled: 
  

"[S]ubject only to carefully drawn and narrow 
exceptions, a warrantless search of an 
individual's home is per se unreasonable and 
hence unconstitutional" ... . One exception, 
commonly referred to as the "exigent 
circumstances" exception, dictates that police 
may act without a warrant where they possess 
probable cause to search but "urgent events 
make it impossible to obtain a warrant in sufficient 
time to preserve evidence or contraband 
threatened with removal or destruction" ... . Even 
in such cases, however, "the scope of the 
conduct thus sanctioned is strictly limited by the 
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necessities of the circumstances in which it 
arises" ... . The People have the burden of 
establishing that the exigencies of the situation 
justified the warrantless search ... . 

  
In this instance, the People failed to meet that 
burden. There is no record support for the 
Appellate Division's conclusion that exigent 
circumstances justified the search of the closed 
box. The search was unreasonable as a matter of 
law because, by the time Officer Brennan opened 
the box, any urgency justifying the warrantless 
search had abated. The officers had handcuffed 
the men and removed them to the living room 
where they (and the two women) remained under 
police supervision. At the time Officer Brennan 
searched the box and discovered the gun, the 
police "were in complete control of the house" and 
"[a]ll occupants were out of commission" ... . At 
that point, contrary to the People's contention, 
there was no danger that defendant would 
dispose of or destroy the weapon ...nor was there 
any danger to the public or the police ... .  Absent 
the presence of any other exception to the 
warrant requirement, such as a search incident to 
arrest or the gun being in plain view ... the police 
were required to obtain a warrant prior to 
searching the box. People v Jenkins, 2014 NY 
Slip Op 07007, Ct.App. 10-16-14 
 

Resentencing Under Drug Law Reform Act Is 
Available to a Persistent Felony Offender As Long 
As the Offender Has Not Been Convicted of Any of 

the Serious Offenses Enumerated in Correction Law 
803 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, resolved a conflict among the appellate 
division departments about the applicability of the Drug 
Law Reform Act (DLRA) to persistent felony 
offenders.  The court determined that the resentencing 
allowed by the DLRA for certain drug-related offenses is 
available to persistent felony offenders who have not 
been convicted of any of the serious crimes enumerated 
in Correction Law 803: 
  

The Drug Law Reform Act of 2009 (see L 2009, 
ch 56, § 1, hereinafter "2009 DLRA") provides 
remedial resentencing to low-level non-violent 
felony drug offenders who meet various basic 
eligibility requirements (see CPL 440.46 [1]). The 
2009 DLRA, however, denies resentencing to any 
offender who is serving a sentence for an 
"exclusion offense," which is, among other things, 
an "offense for which a merit time allowance is not 
available pursuant to [Correction Law § 803 (1) 
(d) (ii)]" (CPL 440.46 [5]; CPL 440.46 [5] [a] [ii]). 
Correction Law § 803 (1) (d) (ii), in turn, makes a 
merit time allowance unavailable to an offender 
who is serving a sentence imposed for any of the 

violent or sexual crimes specifically enumerated 
in that statute, without regard to the offender's 
predicate sentencing status (see Correction Law 
§ 803 [1] [d] [ii]). That statute also prevents any 
offender serving a sentence "authorized for an A-I 
felony offense" from receiving a merit time 
allowance (id.), thereby denying such an 
allowance to anyone who has been sentenced as 
a persistent felony offender (see Penal Law §§ 
70.02 [2] [a]; 70.02 [3] [a] [i]; 70.10 [2]). 

  
In interpreting the language of these interlocking 
statutes, the Departments of the Appellate 
Division are divided over the proper answer to the 
following question: does the DLRA resentencing 
exclusion apply to all offenders who are ineligible 
to receive a merit time allowance, including those 
who cannot receive those allowances solely by 
virtue of their recidivist sentencing adjudications; 
or, to the contrary, does it apply only to offenders 
who have been convicted of certain serious 
crimes that are specifically listed in Correction 
Law § 803 (1) (d) (ii) and eliminate the possibility 
of a merit time allowance regardless of an 
offender's recidivist sentencing adjudication? We 
hold that the exclusion applies only to offenders 
who have been convicted of one or more of the 
serious crimes that automatically render merit 
time allowances unavailable under Correction 
Law § 803 (1) (d) (ii), and that therefore an 
offender who has no such conviction may be 
resentenced, notwithstanding his or her 
adjudication as a persistent felony 
offender. People v Coleman, 2014 NY Slip Op 
07010, Ct.App. 10-16-2014 
 

Speedy Trial Clock Starts On the Day the People's 
Application for Leave to Appeal to the Court of 

Appeals Is Denied, Notwithstanding Adjournments 
Granted in the Lower Court 

  
The Court of Appeals determined that the speedy trial 
clock started running when the People's application for 
leave to appeal to the Court of Appeals was denied.  The 
time attributable to the lower court's adjournment while 
the application to the Court of Appeals was pending 
should not have been excluded from the speedy trial 
calculation: 
  

The parties do not dispute that under CPL 30.30 
(5) (a) a new criminal action commenced when a 
Judge of this Court denied the People leave to 
appeal from the Appellate Term's order. The 
People point to the fact that, under the Criminal 
Procedure Law, "[i]n computing the time within 
which the people must be ready for trial . . . a 
reasonable period of delay resulting from other 
proceedings concerning the defendant, including 
but not limited to: . . . appeals; . . . and the period 
during which such matters are under 
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consideration by the court" must be excluded 
(CPL 30.30 [4] [a] [emphasis added]). 

  
The People contend therefore that the period from 
May 10, 2010 to August 23, 2010 is excludable, 
relying on People v Vukel (263 AD2d 416 [1st 
Dept 1999], lv denied 94 NY2d 830 [1999]), which 
held that when a trial court orders an adjournment 
for control purposes because of the pendency of 
a defendant's application for leave to appeal to 
this Court, the entire period of the adjournment is 
excludable under CPL 30.30 (4) (a), as time 
resulting from the appeal. In Vukel, the Appellate 
Division rejected the argument that the People 
have "an obligation to advance the case to an 
earlier date upon receiving the certificate denying 
leave" (id. at 417). 

  
The mere lapse of time, following the date on 
which the order occasioning a retrial becomes 
final, does not in itself constitute a reasonable 
period of delay resulting from an appeal within the 
meaning of CPL 30.30 (4) (a). Otherwise, the 
People would be permitted to delay retrial for the 
duration of an adjournment in the trial court, no 
matter how lengthy, even after a Judge of our 
Court has denied leave to appeal, without 
consequence under CPL 30.30. Such a rule 
would be inconsistent with "the dominant 
legislative intent informing CPL 30.30, namely, to 
discourage prosecutorial inaction" ... . To the 
extent Vukel holds otherwise, it should not be 
followed. People v Wells, 2014 NY Slip Op 
07012, Ct.App. 10-16-14 
 

Although the Police Could Have Done More to Make 
Sure Defendant Was Not Represented by Counsel 

Before Questioning Him, Defendant's Prior 
Attorney's Statement to the Police that He Was No 
Longer Representing the Defendant Was Enough 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Smith, over a dissent, determined that the police 
properly questioned the defendant without an attorney 
present after they were told by defendant's prior attorney 
that the he no longer represented the defendant. 
Defendant was represented on a robbery charge. After 
defendant indicated he had knowledge of the 
commission of an unrelated murder, he entered a plea 
bargain which promised a reduced sentence if he 
provided useful information about the murder.  The 
police who interviewed the defendant about the murder 
did not believe his story and the defendant did not 
receive a reduced sentence for the 
robbery.  Subsequently, the police suspected defendant 
was himself involved in the murder.  Before questioning 
the defendant, the police met with the attorney who had 
represented the defendant on the robbery charge.  The 
police did not tell the attorney why they wanted to 
question the defendant. The police then elicited 

statements from the defendant without any further 
inquiry about whether he was represented by 
counsel.  The dissent argued that there was ambiguity 
about the defendant's representational status, the 
burden was on the police to make sure the defendant 
was no longer represented before questioning him, and 
that burden was not met here: 
  

Here, the police did have a reason — an excellent 
one — to believe that the attorney-client 
relationship had ceased: the attorney had told 
them so. By asking the question and getting an 
unequivocal answer, the police discharged their 
burden. It is no doubt true that they could have 
done more. They could have explained to 
[defendant's attorney] exactly why they were 
eager to talk to defendant, or they could have 
asked defendant himself whether the relationship 
had reached an end. Perhaps had they done so, 
they would have received a different answer. But 
the police are not required to take all imaginable 
steps to protect a defendant's right to counsel. 
Where they follow the rules laid down in our 
cases — rules that are, in general, highly 
protective of the attorney-client relationship — 
they need do no more ... .  People v McLean, 
2014 NY Slip Op 07085, Ct.App. 10-21-14 
 

County Court Was Not Required to Inquire Whether 
Defendant Wished to Seek New Counsel---

Defendant's Counsel of Choice Was Ill and County 
Court Ordered the Trial to Go Forward with 

Substitute Counsel (Selected by Defendant's 
Counsel of Choice) After Denying Defendant's 

Request for an Adjournment 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, over a dissent, determined defendant was not 
denied the right to his counsel of choice when County 
Court ordered the trial to go ahead with substitute 
counsel (selected by defendant's counsel of choice) 
because defendant's counsel of choice was ill.  The case 
turned on its facts.  Defendant did not request an 
adjournment to seek new counsel.  County Court was 
not required to ask the defendant whether he wished to 
seek new counsel: 
  

A defendant who does not require appointed 
counsel has a right under both Federal and State 
constitutions to choose who will represent him ... . 
"The constitutional guarantee to be represented 
by counsel of one's own choosing is a 
fundamental right" ... . Nevertheless, "the right to 
counsel of choice is qualified, and may cede, 
under certain circumstances, to concerns of the 
efficient administration of the criminal justice 
system" ... . 

  
In particular, we have held that a defendant may 
not use the right to counsel of choice "as a means 
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to delay judicial proceedings. The efficient 
administration of the criminal justice system is a 
critical concern to society as a whole, and 
unnecessary adjournments for the purpose of 
permitting a defendant to retain different counsel 
will disrupt court dockets, interfere with the right of 
other criminal defendants to a speedy trial, and 
inconvenience witnesses, jurors and opposing 
counsel" ... . In short, appellate courts must 
recognize "a trial court's wide latitude in balancing 
the right to counsel of choice against the needs of 
fairness and against the demands of its calendar" 
... . 

  
Significantly, in the present case, defendant does 
not contend that he expressly requested new 
counsel ... and that the request was wrongly 
denied. Rather, defendant's principal argument is 
that when he moved, through counsel, for 
adjournment, County Court was obliged to inquire 
of him whether he was in fact seeking new 
counsel. We disagree. 
  
...[I]n this case, County Court did not violate any 
of defendant's constitutional rights by denying the 
adjournment motions without that inquiry. On the 
record before us on direct appeal ...  no 
communication was made to County Court from 
which it would appear that defendant was asking 
for the opportunity to retain new counsel, or for an 
adjournment in the hope that [his counsel of 
choice] would recover quickly enough to become 
his trial counsel. Rather, defendant simply sought 
an adjournment to give [substitute counsel] more 
time to prepare. Under these circumstances, 
there was no obligation on the part of County 
Court to inquire as to whether defendant was 
seeking new counsel. People v O'Daniel, 2014 
NY Slip Op 07087, Ct.App. 10-21-14 
 

"Outing" Confidential Informant Online Constituted 
Witness Tampering 

  
The Court of Appeals affirmed defendant's conviction for 
fourth-degree witness tampering.  Defendant was 
present when a confidential informant purchased drugs 
from defendant's companion.  The transaction was 
videotaped.  Defendant put the surveillance tape online 
and identified the confidential informant on his Facebook 
page.  Statements on the Facebook page by the 
defendant and others included warnings such as 
"Snitches get stiches:"  
  

The evidence, seen in the light most favorable to 
the People, is sufficient to establish that 
defendant knew that the confidential informant 
might testify in a proceeding, and that he 
wrongfully sought to stop her from doing so. After 
learning about Jackson's arrest and the 
confidential informant's role as a witness against 

Jackson and, potentially, himself, defendant 
immediately posted communications on the 
internet that the jury might have reasonably 
inferred were coded threats that were intended to 
induce the confidential informant not to testify. 
And in addition to the public postings on 
Facebook and YouTube, defendant was in 
contact via Facebook messages (which 
essentially act as email on the website) with the 
confidential informant and her mother. People v 
Horton, 2014 NY Slip Op 07088, Ct.App. 07088, 
Ct.App. 10-21-14 
 

"Drug Factory" Presumption re: Possession of 
Drugs to Which the Defendant Is In "Close 

Proximity" Does Not Apply to A Defendant Who Is 
Arrested Outside the Building Where the Drugs Are 

Located and Who Was Not Trying to Escape/Where a 
Jury Is Instructed It Can Consider Two Different 

Theories of Possession, and One of Those Theories 
Should Not Have Been Available for the Jury's 

Consideration, the Relevant Convictions Must Be 
Reversed---the Jury Could Have Based Its Verdict on 

the Erroneously-Charged Theory 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, determined that the trial judge should not have 
allowed the jury to consider whether the defendant, who 
was arrested outside the apartment, was in "close 
proxity" to the cocaine in the apartment.  Penal Law 
220.25(2) creates a presumption that persons in "close 
proximity" to drugs that are being mixed or packaged 
possesses those drugs (the so-called "drug factory" 
presumption). The trial judge also instructed the jury they 
could consider whether the defendant constructively 
possessed the drugs by virtue of his control over the 
area where the drugs were found.  Because it cannot be 
determined whether the jury based its verdict on the 
erroneous "drug factory" charge or the correct 
"constructive possession" charge, the relevant 
convictions were reversed and a new trial ordered.  The 
Court of Appeals went through all the scenarios which 
have been held to constitute "close proximity" to drugs 
and concluded that where a defendant is outside the 
structure where the drugs are located and is not in the 
process of fleeing, the "drug factory" presumption does 
not apply: 
  

...[T]he presumption may apply even in cases 
where a defendant has exited the premises, when 
the defendant is caught in immediate flight, or 
apprehended fleeing the premises "upon the 
sudden appearance of the police" ... . We need 
not determine on this appeal how far from the 
premises defendant may be apprehended and still 
be subject to the presumption. We note, however, 
that the boundary in these cases is not limitless. 
Suffice it to say, that each incremental 
enlargement of the distance between the 
defendant and the premises where the drugs are 
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found tests the underlying justification of the 
presumption, and makes it susceptible to 
challenge. ... 

  
Applying these principles to the record before us, 
we conclude that defendant was not in close 
proximity to the drugs when they were found 
within the meaning of section 220.25(2). He was 
not in the room where the drugs were found, in an 
adjacent room within the same apartment, or in a 
"closet, bathroom or other convenient recess[]." 
Nor was he found immediately outside the 
premises while trying to escape.  People v Kims, 
2014 NY Slip Op 07196, Ct.App. 10-23-14 
 

"Preamble" to Miranda Warnings Used In Queens 
County Undermined the Effectiveness of the Miranda 

Warnings---Defendants' Statements Should Have 
Been Suppressed 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Read, over a dissent, determined that the "preamble" to 
the Miranda warnings used by the police and the District 
Attorney's staff in Queens County undermined the 
effectiveness of the warnings to the extent that the 
defendants (Dunbar and Lloyd-Douglass) were not 
adequately and effectively advised of their Fifth 
Amendment right to avoid self-incrimination: 
  

[The "preamble" was as follows:] 
  
"If you have an alibi, give me as much information 
as you can, including the names of any people 
you were with. 
"If your version of what happened is different from 
what we've been told, this is your opportunity to 
tell us your story. 
"If there is something you need us to investigate 
about this case you have to tell us now so we can 
look into it. 
"Even if you have already spoken to someone 
else you do not have to talk to us. 
"This will be your only opportunity to speak with 
us before you go to court on these charges." * * * 
  
Before they were read their Miranda rights, 
Dunbar and Lloyd-Douglas were warned, for all 
intents and purposes, that remaining silent or 
invoking the right to counsel would come at a 
price ---they would be giving up a valuable 
opportunity to speak with an assistant district 
attorney, to have their cases investigated or to 
assert alibi defenses. The statements to "give me 
as much information as you can," that "this is your 
opportunity to tell us your story" and that you 
"have to tell us now" directly contradicted the later 
warning that they had the right to remain silent. 
By advising them that speaking would facilitate an 
investigation, the interrogators implied that these 
defendants' words would be used to help them, 

thus undoing the heart of the warning that 
anything they said could and would be used 
against them. And the statement that the 
prearraignment interrogation was their "only 
opportunity" to speak falsely suggested that 
requesting counsel would cause them to lose the 
chance to talk to an assistant district attorney. 

  
In sum, the issue in these cases is not whether, 
under the totality of the circumstances, these 
defendants' waivers were valid, but rather 
whether or not they were ever "clearly informed" 
of their Miranda rights in the first place, as is 
constitutionally required. We agree with the 
Appellate Division that they were not: the 
preamble undercut the meaning of all four 
Miranda warnings, depriving Dunbar and Lloyd-
Douglas of an effective explanation of their 
rights. People v Dunbar, 2014 NY Slip Op 
07293, Ct.App. 10-28-14 
 

CRIMINAL LAW/APPEALS 
  

Application of the Emergency Doctrine Presented a 
Mixed Question of Law and Fact which Could Not Be 

Reviewed by the Court of Appeals 

  
The Court of Appeals determined that the application of 
the "emergency doctrine" to justify the warrantless 
search for and seizure of a weapon was a mixed 
question of law and fact which was not reviewable by the 
Court of Appeals.  The police responded to a call 
indicating the defendant had shot himself in the 
hand.  After the defendant had been frisked and while he 
his wound was being treated, police officers searched 
the backyard and found a weapon. The appellate 
division held that the search was justified by the officers' 
concern that the children in the house might come 
across the weapon.  The dissenting judge granted leave 
to appeal.  The Court of Appeals explained when a 
mixed question of law and fact is beyond that court's 
review: 
  

Application of the "emergency doctrine" involves a 
mixed question of law and fact that is beyond this 
Court's review so long as there is record support 
for the findings of the courts below ... . The 
Appellate Division majority and dissent both 
applied the test set forth in People v Mitchell (39 
NY2d 173, 177-178 [1976], cert denied 426 US 
953 [1976]) and reached conflicting conclusions 
as to when the emergency ceased. Because 
there is record support for the majority's 
conclusion that the search was lawful under the 
emergency exception, "'any further review is 
beyond this Court's jurisdiction'" ... . People v 
Rossi, 2014 NY Slip Op 07006, Ct.App. 10-16-
14 
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Failure to Inform Defendant of Period of Post-
Release Supervision Before Sentencing (Based On a 

Guilty Plea) Required Vacation of the Sentence, 
Even in the Absence of Preservation of the Error 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, over a dissent, determined the defendant's 
sentence must be vacated because defendant wasn't 
informed of the period of post-release supervision (PRS) 
until sentencing (in the absence of preservation of the 
error): 
  

The primary issue presented by this appeal is 
whether defendant was required to preserve her 
claim that her plea was not knowingly and 
voluntarily entered where she first received notice 
of the imposition of a term of postrelease 
supervision (PRS) at sentencing, and submitted 
to sentencing with the PRS addition. We reverse, 
vacate the plea, and remit for further proceedings, 
holding that the court must notify defendant of a 
term of PRS sufficiently in advance of its 
imposition that defendant has the opportunity to 
object to the deficiency in the plea proceeding. In 
the absence of such an opportunity, preservation 
is unnecessary. * * * 
  
We held in People v Catu that "[a] trial court has 
the constitutional duty to ensure that a defendant, 
before pleading guilty, has a full understanding of 
what the plea connotes and its consequences" (4 
NY3d 242, 244-245 [2005]). To meet due process 
requirements, a defendant "must be aware of the 
postrelease supervision component of that 
sentence in order to knowingly, voluntarily and 
intelligently choose among alternative courses of 
action" (id. at 245). Without such procedures, 
vacatur of the plea is required (id.). People v 
Turner, 2014 NY Slip Op 07200, Ct.App. 10-23-
14  
 

CRIMINAL LAW/EVIDENCE 
  

Failure to Request Adverse Inference Jury 
Instruction Re: Missing Material Evidence, Under the 
Facts, Did Not Constitute Ineffective Assistance of 

Counsel 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, determined defense counsel's failure to 
request an adverse inference jury instruction did not 
constitute ineffective assistance of counsel.  The 
defendant shot four men.  He claimed the men were 
about to attack him with razors. A videotape which 
apparently would have shown the altercation had been 
destroyed.  The trial took place in 2009, before the ruling 
in People v Handy, 20 NY3d 663 (2013), which 
established the adverse interest charge is mandatory 
upon request where evidence likely to be of material 
importance has been destroyed by the state. The Court 

of Appeals found that defense counsel's failure to 
request the adverse inference charge, if it was a 
mistake, was not enough to support a claim of ineffective 
assistance.  Proof presented at trial was at odds with 
defendant's assertion he acted in self-defense: 
  

It is well-established that the effectiveness of a 
representational effort is ordinarily assessed on 
the basis of the representation as a whole ... . 
One error — and only one is identified here — in 
the context of an otherwise creditable 
performance by counsel generally will not suffice 
in support of the conclusion that the 
representation was not "meaningful" ... or fell 
below the objective standard of reasonableness 
required by the Federal Constitution ... . There 
are, of course, exceptional cases in which an 
error is so clear-cut, egregious and decisive that it 
will overshadow and taint the whole of the 
representation ..., but this is not that rare sort of 
case. Allowing for argument's sake that counsel 
erred in omitting to request the charge, that lone 
error was not in the context of this prosecution 
sufficiently egregious and prejudicial to constitute 
a predicate for the relief now sought. The 
entitlement to an adverse inference charge, such 
as the one defendant's attorney allegedly 
neglected to seek, was not conclusively 
established until 2013 when we decided People v 
Handy (20 NY3d 663 [2013]). It was in Handy that 
we first held such a charge to be mandatory upon 
request "when a defendant in a criminal case, 
acting with due diligence, demand[ed] evidence . . 
. reasonably likely to be of material importance, 
and that evidence ha[d] been destroyed by the 
State" (id. at 665). Before Handy, the availability 
of the charge was discretionary. At the time of 
defendant's trial, in 2009, competent counsel 
would naturally have seized upon the 
government's unexplained failure to preserve 
probably material evidence to encourage an 
inference adverse to the prosecution and 
favorable to her client, precisely as defendant's 
trial counsel did, but there was then no legal 
authority absolutely entitling her client to the 
judicial instruction she is now faulted for not 
having sought (see Handy, 20 NY3d at 669-670). 
Perhaps it was a mistake not to seek the charge, 
which likely would have been given as a matter of 
discretion, but if it was a mistake, it was not one 
so obvious and unmitigated by the balance of the 
representational effort as singly to support a claim 
for ineffective assistance. * * * 

  
We do not exclude the possibility that, post-
Handy, the failure to request a Handy charge 
could support an ineffective assistance claim. But 
the viability of such a claim, conditioned upon a 
demonstration of prejudice attributable to 
counsel's inadequacy ..., would depend, in crucial 
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part, upon facts making the adverse inference 
Handy merely makes available at least 
reasonably plausible. The present facts do not 
meet that condition. On this record, it cannot be 
said that there was even a reasonable possibility, 
much less a reasonable probability ...that the jury, 
if offered the opportunity, would have elected to 
draw an inference adverse to the prosecution as 
to what the missing video would have 
shown. People v Blake, 2014 NY Slip Op 07086, 
Ct.App. 10-21-14 
 

Prior Consistent Statements by the Complainant in a 
Sexual Abuse Case Were Not Admitted for the Truth 

of the Matter Asserted, But Rather Were Properly 
Admitted to Explain How the Investigative Process 

Began 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Read, over a concurrence disagreeing with majority's 
reasoning and a two-judge dissent, determined that prior 
consistent statements by the complainant in a sexual-
abuse case were properly admitted.  The Court of 
Appeals concluded the statements did not constitute 
bolstering, were not introduced for the truth of the matter 
asserted, and were admissible to show how the 
investigative process into complainant's allegations 
began: 
  

In the challenged testimony, complainant's half-
brother and mother did not recite any details of 
the sexual abuse to which complainant later 
testified in court — indeed, they could not have 
done so because she supplied them with no 
information beyond a bare allegation. They did, 
however, describe complainant's appearance: 
according to her half-brother, complainant 
"hesitated" and, after telling him that she had 
performed oral sex, was reluctant to speak 
further; according to complainant's mother, when 
pushed by her half-brother to "tell mom what you 
just told me," complainant stood mute with her fist 
in her mouth, causing her mother to think at first 
that she had injured her hand. Finally, the 
witnesses explained what actions complainant's 
disclosure prompted them to take: the half-brother 
pressed complainant to repeat the allegation to 
their mother, and, when she was unwilling, told 
their mother himself; complainant's mother 
immediately shared the allegation with a trusted 
sister of defendant's and a friend, which led to the 
investigation resulting in the charge against 
defendant. 
  
New York courts have routinely recognized that 
"nonspecific testimony about [a] child-victim's 
reports of sexual abuse [do] not constitute 
improper bolstering [because] offered for the 
relevant, nonhearsay purpose of explaining the 
investigative process and completing the narrative 

of events leading to the defendant's arrest" ... . 
Here, the objected-to testimony fulfilled these 
legitimate nonhearsay purposes.  People v 
Ludwig, 2014 NY Slip Op 07201, Ct.App. 10-23-
14 
  

The Court of Appeals addressed the same issue and 
came to the same result in another case. People v 
Cullen, 2014 NY Slip Op 07202, Ct.App. 10-23-14 
 

DEFAMATION/CIVIL PROCEDURE 
  

Complaint Stated a "Mixed Opinion" Defamation 
Cause of Action---A "Mixed Opinion" Statement 
Implies It Is Based Upon Facts Unknown to the 

Reader---Pre-Answer Motion to Dismiss Should Not 
Have Been Granted 

  
  
The Court of Appeals, in a full-fledged opinion by Judge 
Rivera, reversed the Fourth Department and reinstated a 
defamation complaint against Syracuse University and 
James Boeheim, the head coach of the Syracuse 
University men's basketball team. The complaint had 
been dismissed pursuant to CPLR 3211(a)(7) on the 
ground that the statements were pure opinion and were 
therefore not actionable as a matter of law. The Court of 
Appeals determined that the allegations in the complaint 
(accepted as true for purposes of the pre-answer motion 
to dismiss) included statements by Coach Boehein 
which implied the existence of facts within his knowledge 
but unknown to the reader.  Such statements are 
actionable as "mixed opinion."  The plaintiffs alleged that 
the team's associate coach had sexually molested them 
more than twenty years before.  Coach Boeheim 
described the plaintiffs as liars who were making the 
allegations for financial gain.  The court explained its role 
in determining a pre-answer motion to dismiss and the 
relevant law of defamation: 
  

This appeal comes to us on a pre-answer motion 
to dismiss pursuant to CPLR 3211 (a) (7), a 
procedural posture which requires that "we accept 
as true each and every allegation made by 
plaintiff and limit our inquiry to the legal 
sufficiency of plaintiff's claim" ... . Unlike on a 
motion for summary judgment where the court 
"searches the record and assesses the sufficiency 
of the parties' evidence," on a motion to dismiss 
the court "merely examines the adequacy of the 
pleadings" ... . In determining the sufficiency of a 
defamation pleading, we consider "whether the 
contested statements are reasonably susceptible 
of a defamatory connotation" ... . As we have 
previously stated, "[i]f, upon any reasonable view 
of the stated facts, plaintiff would be entitled to 
recovery for defamation, the complaint must be 
deemed to sufficiently state a cause of action" ... . 
We apply this liberal standard fully aware that 
permitting litigation to proceed to discovery 
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carries the risk of potentially chilling free speech, 
but do so because, as we have previously stated, 
"we recognize as well a plaintiff's right to seek 
redress, and not have the courthouse doors 
closed at the very inception of an action, where 
the pleading meets the minimal standard 
necessary to resist dismissal of the complaint" ... . 
* * * 
  
In order for the challenged statements to be 
susceptible of a defamatory connotation, they 
must come within the well established categories 
of actionable communications. Thus, a false 
statement "that tends to expose a person to 
public contempt, hatred, ridicule, aversion or 
disgrace constitutes defamation" ... . "Since falsity 
is a necessary element of a defamation cause of 
action and only 'facts' are capable of being proven 
false, 'only statements alleging facts can properly 
be the subject of a defamation action'" ... . 
 
While a pure opinion cannot be the subject of a 
defamation claim, an opinion that "implies that it is 
based upon facts which justify the opinion but are 
unknown to those reading or hearing it, [] is a 
'mixed opinion' and is actionable" ... . This 
requirement that the facts upon which the opinion 
is based are known "ensure[s] that the reader has 
the opportunity to assess the basis upon which 
the opinion was reached in order to draw [the 
reader's] own conclusions concerning its validity" 
... . What differentiates an actionable mixed 
opinion from a privileged, pure opinion is "the 
implication that the speaker knows certain facts, 
unknown to [the] audience, which support [the 
speaker's] opinion and are detrimental to the 
person" being discussed ,,, . 

  
Distinguishing between fact and opinion is a 
question of law for the courts, to be decided 
based on "what the average person hearing or 
reading the communication would take it to mean" 
... . "The dispositive inquiry ... is 'whether a 
reasonable [reader] could have concluded that 
[the statements were] conveying facts about the 
plaintiff" ... . Davis v Boeheim, 2014 NY Slip Op 
07083, Ct.App. 10-21-14 

 
 
 
 
 
 
 
 
 
 

EDUCATION LAW/COUNTY 
LAW/MUNICIPAL LAW/TAX 

LAW/STATUTORY INTERPRETATION 
  

County Can Charge Towns the Amounts Paid by the 
County On Behalf of Community College Students 
Residing in the Towns, Even Though the State, by 

Statute, Undertook the Responsibility to Reimburse 
the Counties for those Expenses---One Statute Does 
Not Impliedly Repeal Another Unless It Is Impossible 

to Give Effect to Both 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Lippman, determined the amounts paid by a county for 
its residents' attendance at an out-of-county community 
college can be charged to the towns within the county 
where the students reside. The court further held that the 
amounts owed by the towns to the county could be taken 
by the county from a town's share of county sales tax 
revenue.  The county was authorized to charge the 
towns, even though the state, by statute, had taken on 
the responsibility for reimbursing the counties.  The 
state's obligation in that regard had not been funded for 
years. The state's failure to fund its obligation, however, 
did not negate the statute which allowed the county to 
charge the towns: 
  

According to the financing system established by 
the Education Law, funding for community 
colleges is derived from the State, the local 
sponsor and the individual students (see 
Education Law §§ 6304 [1][a], [1][c], [1][d]). The 
local sponsor's portion of the financial burden 
depends upon where its students reside. For 
"resident" students — generally those who reside 
within the particular geographic region served by 
the local sponsor — the local sponsor is 
responsible for a portion of the community 
college's operating and capital costs (see 
Education Law §§ 6301 [5]; 6304 [1]). For 
nonresident students — those who live within 
New York State, but outside of the region where 
the community college is located — the local 
sponsor is permitted to charge back a portion of 
those operating costs to the students' county of 
residence (see Education Law § 6305 [2]). The 
county, in turn, is authorized to "charge back such 
amounts in whole or in part to the cities and towns 
in the county" where such nonresident students 
reside (Education Law § 6305 [5]). * * * 
  
It is true that the State's reimbursement obligation 
is phrased in mandatory terms (see Education 
Law § 6305 [10]). However, there is nothing in the 
statute that expressly repeals the County's ability 
to seek chargebacks from the towns. Nor is there 
any indication that the legislature intended to 
impliedly repeal section 6305 (5). "Generally, a 
statute is deemed impliedly repealed by another 
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statute only if the two are in such conflict that it is 
impossible to give some effect to both. If a 
reasonable field of operation can be found for 
each statute, that construction should be 
adopted" ... . Here, the statutes are not in 
irreconcilable conflict, but can be harmonized. 
The community college funding scheme is clearly 
intended to provide the counties with 
reimbursement. That goal can either be 
accomplished using funds from the State (if 
available) or, in the alternative, from the local 
municipalities. The effect of the State's failure to 
fund its reimbursement obligation is not the 
imposition of an additional expense upon the 
counties — especially where the statute continues 
to authorize chargebacks to the towns and cities 
for all community colleges. In other words, the 
State's nonperformance does not change the 
rights and obligations as between the County and 
the Town. Rather, the State's reimbursement 
obligation was superseded when the legislature 
failed, in the course of the budgeting process, to 
appropriate the required funding ... . The County 
was then free to look to the Town for 
reimbursement under Education Law § 6305 
(5). Matter of Town of N Hempstead v County 
of Nassau, 2014 NY Slip Op 07009, Ct.App. 10-
16-14 

  

FAMILY LAW/STATUTORY 
INTERPRETATION/CRIMINAL LAW 

  
Marriage Between a Half-Uncle and Half-Niece Is Not 

Prohibited by Domestic Relations Law 5 (3) 
  
The Court of Appeals, in answering a certified question 
from the Second Circuit, determined that a marriage 
between a half-uncle and half-niece is not incestuous 
under Domestic Relations Law 5 (3).  The husband is 
the half-brother of the petitioner-wife's 
mother.  Petitioner is a citizen of Vietnam and the 
husband is a naturalized American citizen.  An 
immigration judge had declared the marriage void and 
ordered petitioner removed from the country. Judge 
Smith, in one of two concurring opinions, wrote: 
 

Section 5 of the Domestic Relations Law reads in 
full: 
  

"A marriage is incestuous and void whether 
the relatives are legitimate or illegitimate 
between either: 
"1. An ancestor and a descendant; 
"2. A brother and sister of either the whole 
or the half blood; 
"3. An uncle and niece or an aunt or 
nephew. 
"If a marriage prohibited by the foregoing 
provisions of this section be solemnized it 
shall be void, and the parties thereto shall 

each be fined not less than fifty nor more 
than one hundred dollars and may, in the 
discretion of the court in addition to said 
fine, be imprisoned for a term not 
exceeding six months. Any person who 
shall knowingly and wilfully solemnize such 
marriage, or procure or aid in the 
solemnization of the same, shall be 
deemed guilty of a misdemeanor and shall 
be fined or imprisoned in like manner." 

  
We must decide whether subdivision 3 of this 
statute should be read to include a half-uncle and 
half-niece (or half-aunt and half-nephew). There is 
something to be said on both sides of this 
question.  * * * 
  
Domestic Relations Law § 5 is in part a criminal 
statute: it says that the participants in a prohibited 
marriage may be fined, and may be imprisoned 
for up to six months. Penal Law § 255.25, using 
language very similar to that of Domestic 
Relations Law § 5 ("ancestor, descendant, 
brother or sister of either the whole or half blood, 
uncle, aunt, nephew or niece"), makes entry into 
a prohibited marriage a class E felony. Where a 
criminal statute is ambiguous, courts will normally 
prefer the more lenient interpretation, and the 
courts of several other states have followed that 
rule in interpreting their criminal laws not to 
prohibit relationships between uncles and nieces, 
or aunts and nephews, of the half blood ... .  * * * 
 
We are not geneticists, and the record and the 
briefs in this case do not contain any scientific 
analysis; but neither party disputes the intuitively 
correct-seeming conclusion that the genetic risk in 
a half-uncle, half-niece relationship is half what it 
would be if the parties were related by the full 
blood. Indeed, both parties acknowledged at oral 
argument that the risk in a half-uncle/half-niece 
marriage is comparable to the risk in a marriage 
of first cousins. First cousins are allowed to marry 
in New York, and I conclude that it was not the 
Legislature's purpose to avert the similar, 
relatively small, genetic risk inherent in 
relationships like this one.  Nguyen v Holder, 
2014 NY Slip Op 07290, Ct.App. 10-28-14 
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LABOR LAW/CONTRACT 
LAW/ADMINISTRATIVE LAW 

  
The Prevailing Wage Statute Applies To All Work 

Reasonably Interpreted to Be Covered by the 
Statute---The Fact that the Application of the Statute 
Is Unsettled At the Time the Public Works Contract 
Is Entered Does Not Allow the Employer to Escape 

Its Reach Once the Law Is Settled 
  
The Court of Appeals, in an opinion by Judge Smith, 
answered two certified questions posed by the Second 
Circuit about the application of the prevailing wage 
statute to workers engaged in the testing and inspection 
of fire protection equipment.  The statute requires 
employees doing construction, maintenance or repair on 
public works be paid not less than the prevailing rate of 
wages. The Second Circuit was asked to review the 
Labor Department Commissioner's ruling that the statute 
applied to the testing and inspection of fire protection 
equipment, but only prospectively.  The Second Circuit 
asked the Court of Appeals whether deference to the 
Labor Department's prospective application should be 
accorded, and further asked whether an employer who 
agrees to be bound to pay prevailing wages pursuant to 
section 220 has agreed to pay such wages for all work 
covered by the statute as the statute is reasonably 
interpreted, as opposed to only the types of work about 
which the law is settled at the time of the 
agreement.  The Court of Appeals determined the law 
should apply as it is correctly understood, not as the 
parties may have misunderstood it.  Ramos v 
SimplexGrinnell LP, 2014 NY Slip Op 07198, Ct.App. 
10-23-14 
  

MENTAL HYGIENE LAW/CRIMINAL 
LAW/EVIDENCE 

  
Civil Commitment of Two Sex Offenders Reversed---

In One Case the Proof the Offender Had "Serious 
Difficulty In Controlling" His Sexual Conduct Within 
the Meaning of Article 10 of the Mental Hygiene Law 
Was Legally Insufficient---In the Other Case, Proof 
the Offender Suffered from Anti-Social Personality 

Disorder (ASPC) Alone Did Not Meet the Definition of 
"Mental Abnormality" in Article 10 of the Mental 

Hygiene Law 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Pigott, over a partial dissent, reversed the civil 
commitment of two sex offenders, finding the proof 
required by Article 10 of the Mental Hygiene Law 
lacking. In the case of Kenneth T, the state claimed 
Kenneth suffered from "paraphilia not otherwise 
specified" (paraphilia NOS) and "antisocial personality 
disorder" (ASPD).  In the case of Donald DD, the state 
claimed Donald suffered from ASPD alone.  The Court of 
Appeals, with respect to Kenneth T, seriously 
questioned, but did not decide, whether the proof of 

paraphilia NOS and ASPD sufficiently demonstrated a 
"mental abnormality" under Article 10 of the Mental 
Hygiene Law.  The court suggested that a Frye hearing 
to test the scientific soundness of the opinion evidence 
in this regard would be a good idea. Sidestepping that 
issue on stare decisis grounds, the court reversed 
Kenneth's civil commitment because the proof Kenneth 
had "serious difficulty in controlling" his sexual conduct 
within the meaning of section 10.03 (i) was not clear and 
convincing.  With respect to Donald DD, the court 
unambiguously ruled that proof of ASPD alone is never 
sufficient proof of a mental abnormality within the 
meaning of section 10.03 (i): 
  

We do not decide on this occasion from what 
sources sufficient evidence of a serious difficulty 
controlling sex-offending conduct may arise, but 
they cannot consist of such meager material as 
that a sex offender did not make efforts to avoid 
arrest and reincarceration. A detailed 
psychological portrait of a sex offender would 
doubtless allow an expert to determine the level 
of control the offender has over his sexual 
conduct. However, ... testimony that Kenneth T. 
lacked "internal controls such as a conscience 
that might curb his impulses" is not a basis from 
which serious difficulty in controlling sexual 
conduct may be rationally inferred. * * * 
  
Donald DD.'s appeal presents us with an 
opportunity to decide a question left open in 
Matter of State of New York v John S. (23 NY3d 
326 [2014]), namely whether a civil commitment 
under Mental Hygiene Law article 10 may be 
based solely on a diagnosis of ASPD, together 
with evidence of sexual crimes ... . We hold that it 
cannot. Matter of State of New York v Donald 

DD, 2014 NY Slip Op 07295, Ct.App. 10-28-14  
  

 NEGLIGENCE/LEGAL MALPRACTICE 
  

Client May Pursue a Legal Malpractice Action 
Without Appealing the Ruling Upon Which the 

Malpractice Allegation Is Based Where It Has Not 
Been Demonstrated the Appeal Is Likely to Succeed 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Abdus-Salaam, determined that the plaintiff's failure to 
appeal a ruling that plaintiff's action was time-barred did 
not preclude plaintiff from bringing a legal malpractice 
action against the attorneys who represented the plaintiff 
in the time-barred action.  The failure to appeal would 
only act as a bar to the legal malpractice action if the 
defendants demonstrated the appeal was likely to have 
succeeded: 
  

Here, the Appellate Division adopted the likely to 
succeed standard employed by our sister states 
with a proximate cause element . We agree that 

http://www.courts.state.ny.us/reporter/3dseries/2014/2014_07198.htm
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this is the proper standard, and that prior to 
commencing a legal malpractice action, a party 
who is likely to succeed on appeal of the 
underlying action should be required to press an 
appeal. However, if the client is not likely to 
succeed, he or she may bring a legal malpractice 
action without first pursuing an appeal of the 
underlying action. 
  
On balance, the likely to succeed standard is the 
most efficient and fair for all parties. This standard 
will obviate premature legal malpractice actions 
by allowing the appellate courts to correct any trial 
court error and allow attorneys to avoid 
unnecessary malpractice lawsuits by being given 
the opportunity to rectify their clients' unfavorable 
result. Contrary to defendants' assertion that this 
standard will require courts to speculate on the 
success of an appeal, courts engage in this type 
of analysis when deciding legal malpractice 
actions generally ... . Grace v Law, 2014 NY Slip 
Op 07089, Ct.App. 10-21-14 

 

NEGLIGENCE/LANDLORD-TENANT 
  

Questions of Fact Raised About Whether Access to 
a Flat Roof through a Window and a Fall from the 

Roof Into an Unprotected Air Shaft Were 
Foreseeable 

  
The Court of Appeals, in a full-fledged opinion by Judge 
Graffeo, determined there were questions of fact about 
whether the applicable regulations and codes required 
that there be a railing around an air shaft, and whether it 
was foreseeable that plaintiff would gain access to the 
flat roof through a window and fall into the shaft.  The 
opinion includes a detailed description of the relevant 
building regulations.  With respect to foreseeability, the 
court wrote: 
  

It is well settled that, as landowners, defendants 
have "a duty to exercise reasonable care in 
maintaining [their] . . . property in a reasonably 
safe condition under the circumstances" ... . The 
existence and scope of this duty is, in the first 
instance, a legal question for the courts to 
determine by analyzing the relationship of the 
parties, whether the plaintiff was within the zone 
of foreseeable harm, and whether the accident 
was within the reasonably foreseeable risks ... . 
  
The focus of our inquiry, therefore, is whether it 
was foreseeable that defendants' tenants and 
their guests would access the setback roof and be 
exposed to a dangerous condition from the 
absence of a railing or guard around the air shaft. 
* * * 
  
...[H]ere, the setback roof was flat and of sufficient 
size and length to comfortably permit several 

individuals to stand or walk on it. Access to the 
roof was easily obtained through the hallway 
window, and neither plaintiff nor his friends had 
any difficulty exiting. ... Here, the tenant of the 
apartment that plaintiff was visiting testified that 
he had stepped onto the roof through the window 
approximately 15 times in the two months 
preceding the accident to smoke cigarettes and 
that the previous tenant had often done the same. 
According to the resident, evidence of this use 
was visible because cigarette butts and garbage 
littered the roof. On this record ...reasonable 
minds could differ as to whether plaintiff's use of 
the roof and his resulting fall were foreseeable, 
thereby precluding the grant of summary 
judgment to defendants on that ground. Powers v 
32 E 31 LLC, 2014 NY Slip Op 07084, Ct.App. 
10-21-14 

 

ZONING/MUNICIPAL LAW 
  

Less Stringent "Area Variance" Criteria, Rather than 
the More Stringent "Use Variance" Criteria, Properly 
Applied to a Restaurant's Request for a Variance Re: 

Off-Street Parking Requirements 
  
The Court of Appeals, in a full-fledged opinion by Judge 
Read, determined when "area variance," as opposed to 
"use variance," criteria should be applied to off-street 
parking requirements.  The zoning board had allowed a 
variance from the off-street parking requirements for a 
restaurant under the less stringent "area variance" 
standard.  The petitioner, a neighboring property owner, 
sought a declaration that the more stringent "use 
variance" criteria should be applied.  The Court of 
Appeals disagreed with the petitioner and affirmed: 
  

...[A]s of July 1, 1994, General City Law § 81-b (1) 
has defined a "use variance" as an authorization 
for the use of land for a purpose "otherwise not 
allowed or . . . prohibited" in the zoning district; 
and an "area variance" as an authorization to use 
land "in a manner which is not allowed by the 
dimensional or physical requirements" of the 
zoning regulations (see also Town Law § 267 [1]; 
Village Law § 7-712 [1]). Off-street parking 
requirements, while differing depending on use, 
regulate how the property's area may be 
developed, akin to minimum lot size or set-back 
restrictions. Accordingly, area variance rules 
apply to requests to relax off-street parking 
requirements so long as the underlying use is 
permitted in the zoning district; use variance rules 
prevail only if the variance is sought in connection 
with a use prohibited or otherwise not allowed in 
the district (see generally, Terry Rice, Practice 
Commentaries, McKinney's Cons Laws of NY, 
Book 61, Town Law § 267-b at 294-295). 
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In this case, [the restaurant] applied for an off-
street parking variance in connection with a 
change in the storefront's use from a retail gift 
shop to a restaurant. Because both uses are 
permitted in the zoning district, the ZBA properly 
considered the application as a request for an 
area variance. Matter of Colin Realty Co LLC v 
Town of N Hempstead, 2014 NY Slip Op 07008, 
Ct.App. 10-16-14 
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The Department of Defense Recognizes the 
Catastrophic Effects of Climate Change In a 

Recent Report 
 
 
The Department of Defense recently published its “2014 
Climate Change Adaptation Roadmap.” 
 
The “Roadmap” is chilling because the catastrophic 
effects of climate change are acknowledged as facts.  
 
From the “Foreword” by Secretary of Defense, Chuck 
Hagel [emphasis added]: 

 
The responsibility of the Department of Defense 
is the security of our country.  That requires 
thinking ahead and planning for a wide range of 
contingencies. 
 
Among the future trends that will impact our 
national security is climate change. Rising 
global temperatures, changing precipitation 
patterns, climbing sea levels, and more 
extreme weather events will intensify the 
challenges of global instability, hunger, 
poverty, and conflict. They will likely lead to 
food and water shortages, pandemic 
disease, disputes over refugees and 
resources, and destruction by natural 
disasters in regions across the globe.  
 
In our defense strategy, we refer to climate 
change as a “threat multiplier” because it 
has the potential to exacerbate many of the 
challenges we are dealing with today – from 
infectious disease to terrorism. We are 
already beginning to see some of these 
impacts.  
 
A changing climate will have real impacts on our 
military and the way it executes its missions. 
The military could be called upon more often to 
support civil authorities, and provide 
humanitarian assistance and disaster relief in 
the face of more frequent and more intense 
natural disasters. Our coastal installations are 
vulnerable to rising sea levels and increased 
flooding, while droughts, wildfires, and more 
extreme temperatures could threaten many 
of our training activities. Our supply chains 
could be impacted, and we will need to 
ensure our critical equipment works under 
more extreme weather conditions.  Weather 
has always affected military operations, and 
as the climate changes, the way we execute 
operations may be altered or constrained. 
 
 * * * 

Our first step in planning for these challenges is 
to identify the effects of climate change on the 
Department with tangible and specific metrics, 
using the best available science. We are almost 
done with a baseline survey to assess the 
vulnerability of our military’s more than 7,000 
bases, installations, and other facilities. In 
places like the Hampton Roads region in 
Virginia, which houses the largest 
concentration of US military sites in the 
world, we see recurrent flooding today, and 
we are beginning work to address a 
projected sea-level rise of 1.5 feet over the 
next 20 to 50 years.  * * * 
 
At home, we are studying the implications of 
increased demand for our National Guard in 
the aftermath of extreme weather events. We 
are also assessing impacts on our global 
operations – for instance, how climate change 
may factor into our rebalance to the Asia-Pacific. 
Last year, I released the Department of 
Defense’s Arctic Strategy, which addresses 
the potential security implications of 
increased human activity in the Arctic – a 
consequence of rapidly melting sea ice.* * * 

 
We must also work with other nations to share 
tools for assessing and managing climate 
change impacts, and help build their capacity to 
respond. Climate change is a global problem. 
Its impacts do not respect national borders. 
No nation can deal with it alone. We must 
work together, building joint capabilities to 
deal with these emerging threats.  
 
Politics or ideology must not get in the way 
of sound planning. * * * 
 

The Department of Defense, because of its mission, 
cannot avoid facing the facts.  

 
 


